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467.  The  Trial  of  John  Grahah,  Alexander  Ceawfooud,  aad 
WjLLiAU  HooG,  for  drinking  the  Pretender's  Health: 
1  George  I.  a.  d.  1715.  {Now  first  printed  from  the  Re- 
cords of  JusUciary  at  Edinburgh.] 

Cdbia  Jtifncuftu,  8.  D.  N.  Rm^i,  tent*  in 

Pmlorio  Burgi  da  Eiljpbnrgo,  trigcsioio 

primo  die  meniis  Jtnuarij  milleiimD  cep- 

tiofceuteiiino  d«ciniD  quinto,   Per   Huno- 

rabilei  *iros,  Adam  Ctickbame  of  Ormii' 

tnun   Janiciarium    Clericnni,    Doraiaoi 

Gilbertum  Gliot  de  Minto,  Jacobum  Mic- 

VenziedeRoyMooD  etGulielinumCalder- 

wood    de  PollnuD,    Magistrus  Jacobain 

Hunihon   de  Paneutland    et   DsTidem 

Enkine  de  Dun,  CommiitioiiaTio*  Jasti- 

ciarij  diet.  8.  D.  N.  Regii. 

Curia  JcgiuinM  afBrnuta. 

/■(ran'  JoAa  GrahoBi,  younger,   of  New- 

toou ;  AUxaader  Cnucfoord,  younger,  of-  Mid- 

pualiDilo ;    and   Mr.   William  Huge,  desitraed 

bvrgcs  of  Edinburgh,  professnr  of  philosopTiy. 

Indicted  and  aceuKd  at  Ibe  iDrtence  of  ur 
Da'id  Dalrymple  of  Hai lea,  baronet,  liis  ma- 
jesty's advocate  fur  hii  inajeity'ij  inlereat,  for 
drinking  the  Prelrnder'a  health,  in  maaner 
mentioned  in  the  criminal  letters  raispd  against 
tbem  thctcauent.  Makeing  mention,'  that 
where, by  thelaws  ofScoiUnd  made  betiire  the 
Union,  particularly,  the  4th  act  of  the  (ir«t 
Maaten  «f  her  late  majeatie  queen  Anne  of 
Ueswd  memory,  her  first  parliament,  intituled. 
Act  against  Leasing  Makera  and  Sianderera, 
awl  the  acta  therein  T«citcd.  And  by  the  laws 
ttf  all  well  go*erned  oaliuos,  leasing  makeing, 
•ad  the  uttering  of  slandrous  ipeechpti,  tending 
to  exdte  sediiioD,  and  alienat  the  aflection  of 
Mm  people  from  his  majesty's  person  and  go- 
TCTDmeiit,  or  to  sett  up  and  encourage  Ibe  fidse 
■ad  aeandaloRS  pretensionsnf  any  person  to  the 
prqndice  of  bis  majesty,  liis  estate,  and  bis 
JUM  and  hwfull  tiile  to  the  crown  of  these 
fcdm*,  atnting  np  thereby  his  subjects  to  mis- 
fikbfn,  nedition,  onquietnesi,  and  to  cast  off 
Ihdr^ae  vbedience  to  bia  mqestici  totheir  ni- 
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dent  peril,  IidkII  and  deitractton,  are  crime*  of 
a  high  natnre  and  sererely  pnnisbable.  And 
mote  especially,  whereas  by  an  act  of  the  par- 
liameal  of  Great  Britain,  made  in  the  sixth  year 
of  (be  reign  of  her  said  late  majesUe  queen 
Anne,  ibllluled,  An  Act  for  tlie  Security  of  her 
majesty's  person  and  goremnient,  and  of  ibe 
8oeqe«iao  to  the  crown  of  Britain  in  the  Pro- 
testant rme ;  It  is  amongst  other  thinn  ea- 
acted;  That  if  any  perwm  or  persons  ihalT  mali- 
doiuiy  and  directly,  bypreacfaing,  teaching,  or 
adeysed  speaking,  ilectire  maintain  and  affirm, 
that  the  pretended  prince  of  Wales,  who  now 
stilei  himself  Ifing  of  Great  Britain  or  king 
of  Eagland  by  the  tnme  of  James  the 
third,  or  king  of  Scotland  by  i^ie  name 
«f  James  tlie  eight,  baa  any  right  or  tilte 
to  the  crown  of  theee  realms,  every  such 
|»ersoD  or  persons  shall  incurr  the  danger  and 
peoal^  of  Preoianire  made  in  Eoglaoil,  in  the 
IGib  ynr  of  the  reigne  of  Richard  the  aecond. 
Yet  nerertbeleis  it  was  of  verity,  that  Ibe  said* 
Jolin  Grshsme,  Alexander  Crawt'urd  and  Mr. 
William  Horg,  and  each  of  tbem  were  guilty 
actors  art  sjid  part  of  the  furesaid  crimes,  in  ao 
faras,  uponthelSthnrlGthdaysoftbemDnelli 
of  December  last  1714  years,  a  stoup  with  ale 
in  it,  or  some  otlier  liquor,  being  brottghl  to 
the  street  of  Ediuburgh,  qear  to  Uie  Tron 
cbur[^h  and  to  the  main  guard,  by  a  woman  to 
them,  and  a  cap  filled  up  and  delirered  lo  the 
said  JohnGrabame,  he  proposed  the  king'a 
health,  and  one  haTlng  asked  what  king?  Ihe 
said  Alexander  Cmwfurd  cried  out,  Kiog  Jamea 
the  eight;  wberenpon  the  said  John  Grabama 
drank  to  the  health  of  lung  James  the  eigb^ 
and  the  cup  being  filled  up  again  twiee  to  tba 
said  Alexander  Crawford  and  Mr.  William 
tingg,  each  of  them  did  Kkewise  drink  and 
spoke  these  words.  To  the  health  of  king  James 
the  eight,  and  not  contented  with  their  tbiw 
direct  open  affirming  vf  Ihe  pretended  aiitf 
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Trial  of  John  Graham  and  othtrt. 


iNroBitUTioN  Tor  hu  JIfujcity't  Advocate  Tor  bit 
higliMM  iotcmi. 


Joht  Grakame,  ymingtr,  of  NewtUD,  ud  Mr. 
ifillUm  Uogg. 


Usurped  ^ile  by  ibe  ironl*  romaid  ullcred  by 
them,  «tob  of  ihem  the  nidi  Joba  Graham, 
Aleiaoder  Crmwtiinl  and  Air.  IVilliam  lluiCiTi 
dill  driuktotbe  bap[iy<rcilur«tionof  tlie  nid 
I*reteDd«r,  under  tlit  unmu  «f'  kins'  Jamn  tbe 
eiifbl;  itbicb  irordi.  To  tbe  heallh  nf  bine 
JaiHcti  lliP  oit'lit,  anil  lo  Ilie  btpjiy  realnntion 

ol'kint:  Jaiii««ilie  ciirbt.urwordNlDlbaleirect, _,_ „__,    _^ 

Ibuy  ami  eudi  ul' the  in  did  p  ran  ounce  al  loud,  j  John  (iiabame  and  Wiliiam  HatnCi 'onndcd 
auifbuz/aMateachlirallli,  ilanL-in^atthemiie  j  u|kiu  thefourtb  act  fint  sewiooolbtT  latenw- 
tinic,  and  baviu^  haullio}  •  |ilayiii([  to  tbeio  j  JMlir  queen  Anne's  iiarliamriit  in  Scotland,  in- 
in  decnomlmioii   nl'  tlieir  joy  and  ifTectbu  to  !  tiluleJ,  Act  af^inst  l^eaiin^  Makcri  anil  Klan- 


wliat  lliey  were  ilnini,',  in  opea  defluce 
CDUIeltipt  oi'  Ibc  lawi  ([eDFridlj  and  (MTliou- 
larly  aboTC  mentiuned,  and  ibcjr  were  wised  in 
''   :    fcry  act,  or  incontineat  tbereaner  beh^ 


wp  Jbund  _ 

and  wben  ihey  ime  tdien,  and  ibe  taidi  John 

Gi«btin,  Alexander  C'r»»l'urd,  and  Mr.  William 

Hugif    were   immediatclj  themfler   brau^bt 

priaonen  into  the  (ruard.     Bv  all  which,  they 

and  each  of  tbem,  were  guflty  acton  art  and 

part  of  Ibe  breach  of  the  said  law*,  which,  ur    _ 

any  part  tbereof,  being  fouoil   proven  by  the  j  of  (inat  Bri 

venlicl  of  an  aiaiae,  beform  the  ktrdi  jtwtiee 


|;eueral,  junioa  ckrk  aivl  eommiMDaera  of   ihe  nameofJanwatlii- 
jualiciarv,  tliey  and  aach  of  tbem  ouglil  la  be    '*" 
Buniihed  with  tbe  painn  of  law.     And  putieu- 


dcrrn,  and  the  acta  therein  recilcil,  more  cape 
cially  rmtin(;lfae  wnnliofthe  134act,  nrfta- 
uient  Sib  Jaiuea  fiih,  and  abo  louoded  npoB 
thetatGsUtute  madu  iu  ihc  parliament  of  Great 
Itrilniu,  inlbiTilb  ycarnfhcTMid  lalemajecty, 
intituled.  Act  for  tbe  tkouiiiy  of  her  najaaty'a 
person  and  piTernnieni,  \c.  Wherein  it  ii 
aoinngil  other  iKiann  pmviiled.  That  if  any 
prraoD  or  iienMuVtiall  mnlirinuity  anil  direcDj, 
hy  nreai'liina;,  teachitiif.  or  advjml  siiealung, 
dccUir,  nuinlain,  and alTLrm,  ihil  tliepn.-tendc4 
prince  of  Wale*,  wbii  now  ulylrai  hio)*cH  kinff 

' in,  or  king  uf' England  by  iba 

the  3nl,  or  tin;  uf  Scotland  by 


Ihc  crown  of  Ihe&e  realms.  m-r\  inch  yrntm 
■ball  incurr  the  petialtv 'if  rrtemunin;.  confiinB 

lariy,  they  aid  each  of  thctn  oiigbi  lo  be  poll  (  ia  ibe  art  loaile  in  Kut;1ai.J  iu  tbe  IGtIi  of 

out  of  hii  mqeity's  protection,  and  aach  ol'    Kichard  the  ad. 

iheir  laodi,  tencmcnta,  gooda,  ctudtriU  or  more- 

abtef  fbrhulled  to  hia  majeatie,  and  otberwiM 

puniafaol  confbnn  to  lUc  aaid  aUtule  of  Prx- 

munira  nwfc  i>  Eosland  in  the  uaccDih  year 

ri'tbeKJcnaof  RicTianl  iliu Mcond,  la  the  ex- 
am^ udknwttf  oihera,ta  com  mitt  tba  like 


Akxander  Crmefuri'l  CsR/euwa. 

The  abora  nained  Aleunder  Cnwfurd,  i 

Ii  Judicially,  in   jirt 


Tbe  Lj  bel  aubmmet,  that  the  dufcndcn  at« 
gliilty  at  the  aaiih  crinic.  iMtin:;  upon  the 
IMh.  or  lOih  of  I>ei:ei»bi.'r  b»t,  driuk  to  Ibe 
Pretender**  health,  mirier  Ibe  nainr  of  kia^ 
James  Ibe  8tb,  and  alan  drunk  lo  hid  liappa 
rtaluralioD ;         '  "  .1— .  •■— 


I  were  pronnnncett   luud   with 
having  baulluya  pli}  inj,  and  llie 
■bcmiug  otliiT  Diirks  Qfjov.  in  iipi-n 
amlilHyancuof  llie  lawn 'L'ciiiisUy  and  p«r» 
■     ■    ■       ■  ■        '       -ind  itial  ■•--  '- 


licolarW  ahoTo  mentioned. 


•n  UK  nuiDcu  juaiciaiiv,  id   iircEcnrc  01  uie  >  f     .      -,   -  _  -     1  ■     .1 


)  lybc  . 

bnnihly  ihiowa  bimirif  in  jhe  king's 


PiiriutTi.—Sn  David  DalrympU  of  Hailea, 
baronet,  bii  mnjeaty**  adroeaie  (or  hia  higtiaaM 
intereM;  air  Juma  Slnart,  hia  msjetly's  lo- 


Tbe  Lybel  being  read  and  foUy  debata  viva 
voce,  in  preaEuce  of  Ibe  aaid  lonli,  pannellt, 
and  aaayaera,  tbe  lonli  jitttice  clerk  and  eoin- 
mistianert  of  jattlciai^,  ordain  both  partiea  to 
fiwB  in  their  infurmalioui,  tbe  punoer  to  gire 
in  hii,  betwixt  and  n'ednwday's  night  next, 
and  ibe  pannellt  to  givD  in  tbdra,  betwixt  and 
Friday'i  uigbl  lher«aft«r  in  order  to  be  re- 
oordod  i  and  continiicd  tha  dyet  of  the  said 
came  till  Monday  next  at  nyne  o'clock,  aiid 
ordained  aiayawa  and  w  itn  wei  10  attend  Iben, 
aach  uder  at  pais  of  om  hundred  merka. 


act  by  tlic-  city 
cnlpu'niui-dlhey 
made  priaaneri.  And  conclude!,  by  atl 
which,  they  anil  each  of  Ihrni  are  iruilly  acton 
Utandparlof  Ihe  breath  nltlic  uid  law i,  and 
Bugbt  to  he  pniiikhcd  irjih  the  paioa  of  law. 
And  iiarticniarlj  with  the  paint  of  rnemuaira^ 
Tiz.Tobeputl  out  orilia  kind's  pmteclion,  and 
each  of  their  lands,  icntnieiifs,  goiHl-,  cbatui' 
or  nioreables,  IbrTauIted  10  liia  majesue. 

Tbe  defender  premised  lo  bin  debate,  that 
belt  lybelled  bvint;  denycd,  he  thought  hi 
teirboumlnetetlheleu  to  declare,  that  if  ll 
conld  be  proved,  they  amirantcd  to  a  very  t 
impnidcDCc,  and  uditcreliiin  icry  bl' 
worthy,  hut  that  every  ael  iif  imprudenr 
Dot  amount  to  a  cnme  puiiiihable  by  la» 

And  therefore,  tbe  firtt  detraci:  wat  l) 
defender  John  Gmbaine  wai  in  drink 
degree,  oa  not  to  know  or  remember  w 
did. 

It  nna  aoawered  for  the  purcner  in  l' 
place,  Ihal  by  the  cnmmon  opinion  of 
lbs  Kuilt  of  criminal  faclii  it  increaw 
quality  of  the  pwiOBt  agaiaM  iihoia 


*]' 
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committed,  and  -other  cireamstMces.  Therefore 
the  same  fact,  which  done  against  a  person  of 
hum  condition,  would  import  bat  a  amall  con- 
iMopt  or  imprudence  not  punishable ;  yet  bein^ 
done  affainst  a  magistrate  or  peraon  in  itignity, 
would  he  criminal  and  punisnable.  The  same 
act  which  at  one  time  might  he  innocent  and 
iMi^Dsire,  as  the  drinking  of  a  health,  vet  at 
aaother  time  may  he  criminal  and  panisDahle, 
when  Hit  the  netted  badge  and  tymbole  of 
people  that  are  di&affected.  The  aame  fiicU 
wiiicfa  woold  inferr  but  a  liffht  dignity  in  the 
eanae  of'  a  private  person,  when  they  come  lo 
ke  applyed  to  the  state  and  dignity  of  a  king, 
if  they  he  imprudent  and  blameworthT,  are 
criminal.  But  more  particnlasly,  as  to  toe  de- 
fence, it  is  answered^  First,  That  drunkenness 
ii  not  properly  a  defence  ezclunreuf  the  lybel, 
the  only  oTect  it  can  have  is  to  make  an  allevia- 
tion of  the  sentence  or  punishment;  dranken- 
MH  does  not  deny  the  crimes,  bnt  only  ezenses 
cr  sccke  to  lessen  the  guilt :  Ffor,  if  the  fact 
cf  drmikenness  did  afiwd  an  exemption  to  deid 
the  lybely  it  would  invite  men  to  commit  crimes, 
ftir  it  were  easy  for  a  man  that  is  embittered 
with  any  rooted  malice  to  get  himself  drunk, 
and  in  that  state  to  perpetrate  the  greater 
wickedness. 

Sdly,  Drunkenness  is  not  relevant  even  to 
ebCaitt  an  alleviation  of  the  sentence,  for  drinks 
ing  to  excess  is  not  only  an  imoraHty,  but 
drankenness  is  a  crime,  and  he  Hhat  is  dmnk 
*  versator  in  re  illicitik,*  which  certainly  can 
sever  aflbord  him  a  legal  exemption,  either 
•gaioat  the  lybel,  nor  for  alleviating  the  punish- 
■leut 

Sdly,  The  dmnkenness  has  by  the  coslome 
of  almost  all  nations,  been  admitted  as  an  alle- 
viation in  cases  capitall,  that  can  take  no  place 
Jrare,  for  none  of  the  acts  lybelled  on  inflict  the 
pato  of  death.    But, 

4thly,  Drunkenness  is  not  relevantly  pro- 
poned even  for  alleviation,  because  it  is  then 
•nly  relevant,  when  it  is  alledffed  to  have  been 
to  that  degree,  as  to  deprive  the  defender  of  his 
jndgement  and  senses.  But  the  lybel  mentions 
faeU  that  exclude  the  pondbility  of  that  de- 
fence,  viz :  The  defender  came  with  haut- 
hoys  to  the  place,  and  drink  being  brought  to 
him,  the  said  John  Grahame  called  out  The 
kings'  health,  Crawford  another  of  the  company, 
cryed  out  What  kingy  King  James  the  8th  P 
upon  which  the  said  Grahame  and  Hojrg,  as 
wdl  as  Crawford,  drunk  to  the  health  of  king 
Janes  the  8th,  and  after  that  proceeded  to 
drink  to  his  bappv  restnration.  And  when  the 
gnarda  came  np,  ne  had  his  senses  fresh  enough 
to  mn,  and  enoeavoar  to  make  his  escape.  If 
lliese  Acts  or  the  substance  of  them  be  proven, 
as  they  are  lybelled,  it  were  in  vain,  or  indeed 
la  lay  a  snare  fbr  perjury,  to  allow  the  defender 
to  prove  that  he  was  dead  or  stupid  druok. 
And  therefore  the  first  defence  ougnt  to  be  re- 
pelled. 

And  whereas  the  defender  excuses  his  not 
coafessing  the  crime,  laying  the  blame  upon 
his  baiog  dmnk,  and  having  foigote ;  the  pur- 


suer cannot  hot  dhaenre,  that  this  exeaie  is  bat 
an  aggravation  or  aoHk  of  obstinacy,  for  tbt 
defender  had  nevertiraa  to  fhrget,  he  was  takea 
*  in  flagranti  delicto,'  and  keept  prfevmer  till 
next  day  that  he  was  examined  opon  the  fbota 
in  his  preaeHCe,  after  which  he  was  committed 
and  remained  prisoner  till  he  was  indicted.' 
fVherethen  was  there  time  for  him  to  fbrgett  P 
He  was  certainly  sensible  of  hit  guilt  wbeiPha 
fled,  he  was  taken  in  his  fliffht,  and  has  still 
been  keept  in  remembrance  of  it. 

Bat  nnce  the  defender  thinki^  that  his  io« 
salting  of  the  ^vernment  may  be  evaded  or 
excused,  it  remains  now,  that  the  lords  of  jus- 
ticiary do  convince  him  of  the  contrary,  by 
maintaining  the  vigoar  of  public  discipline,  for 
indeed  othmrise  bis  tryal  might  have  this  bad' 
effect,  vis.  To  shew  how  cheap  and  easy  the  lika 
oflteee  mav  be  committed  in  time  comings 
which  mignt  grow  into  mora  incorable  dS- 
orders* 

The  Sd  defience  proponed  was,  that  the 
Ivbel  is  fbiuided  bpon  the  acts  of  pariiament  of 
Scotland  agamst  lea^ig  making,  occ.  And  also 
npon  the  statute  of  Great  Britain  the  6th  of  the 
late  queen,  but  the  judges  cannot  proceed  npoa 
these  laws  joyntly,  beeaose  the  punishments 
are  diflerent.  And  also  because,  where  any 
new  penal  law  is  made  for  punishing  any  fm 
puniraable  by  a  former  law,  the  former  law  is 
superseded  eo  tpio,  and  shice  a  man  cannot  be 
twice  punished  fbr  the  same  crime,  he  moit  ha 
ponished  on  the  last. 

And  to  confirm  this  more,  H  was  urged  fbr 
the  defender,  that  by  the  late  act  Anno  0to 
ReginsB,  thcure  are  several  thnigs  introduced  fbr 
the  beuefite  of  the  subject,  whereof  the  soMeet 
would  he  deprived  if  they  were  to  be  tryed  oa 
the  old  acts  concerning  (easing  makemg.  ^  As 
for  instance  the  new  act  requires  a  maticioas 
direct  deed,  by  advised  speaking,  declairing, 
maintaining,  and  affirming.  And  it  provides, 
that  no  person  shall  be  prosecuted  upon  that  ant 
for  any  words  spoken,  unlesa  information  be 
given  upon  oath,  within  three  days  after  the 
wordft  spoken,  and  the  prosecution  be  vrithin 
three  months  after  such  information.  Aud  it  is 
against  reason,  that  upon  the  same  facu  there 
mold  ba  temporary  actions  and  perpetual 
actions. 

It  was  answered  fbr  the  pnrsuer.  First,  that 
he  cannot  but  observe,  that  the  crime  iu  ques* 
tion  being  a  contempt  of  the  king^'s  authority 
and  title,  the  very  defence  founded  u|ion  the 
merciful  statutes  past  since  the  Revolution,  is 
an  aggravation  of  the  crime.  There  hare  been 
times  when  the  leant  olfence  hatt  been  strained 
to  be  the  highest  treason,  or  drawn  within  the 
compass  of  severest  laws,  the  constant  character 
of  tyrranie.  But  tmw  by  God's  good  provi- 
dence we  are  under  a  gentler  administration^ 
the  government  and  the  people  are  in  the  same 
interest,  and  the  laws  demonvtrate  mutual  con- 
fidence, the  first  consequence  of  so  happy  a 
statute. 

But  this  gentleness  of  the  laws  is  not  to  ex- 
pose them  te  elosien,  the  laws  are  the  mora 
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particularly  to  be  obMrved,  lieciuic  tlie  pou'sh* 
ipenis  liave  icon  iofUned  botb  in  tlic  case  of 
leasiwinakiag,  and  in  t)ialof  the  itatute  of  iLe 
6tii  ui  ibe  cjiiecn,  and  the  tame  fact  murt  be  a 
more  attrocioua  crime,  when  ooimnitied  a^nit 
•0  gentle  a  guvernnieni,  than  it  would  be  m  Ibe 
statute  of  rigour  awl  tcrrour. 

This  beine  |treniiseii,  it  is  more  particularly 
answered,  that  the  defence  is  irreievant,  ffor, 
First,  it  is  no  new  thing,  that  several  acta  of 
parliament  should  be  mule  fur  restraining  one 
and  tks  same  delict,  and  that  these  aeveral  acts 
abottld  be  nuule  the  major' proposition  of  a  lybcl 
•gainst  oOenders,  a  matter  so  noitour,  that  it 
needa  do  particular  instance  to  clear  it. 

8dly.  The  general  rules  of  law  m  that  case 
are  against  the  defence,  fiir  though  it  be  a 
maxiiuc  that  «  poeteriores  U:gea  derogaot  pri« 

*  oribus,*  yet  that  is  only  where  the  posterior 
law  abrogates  or  is  directly  contra^  to  the 
former,  fur  otlierwise  a  law  made,  or  a  law  in 
possessiou  is  more  favourable  than  a  new  law  ; 
the  law  is  jealous  of  altFralions,  and  admitts  of 
them  only  in  cases  of  necessity,  and  so  far  as 
the  necessity  requires.  And  therefore  the  civil 
law  has  fxcelleutly  detiued,  that  prior  laws  are 
drawn  to  the  posterior,  yet  it  subjuins  the  ge« 
neral  caveat,  *  8ed  et  poeteriores  leges  ad  pri- 

*  ores  pertinent  niai  contrariie  sint.  L.  3G,  ST, 

*  28  if.  de  Legibus.'  And  very  agreeable  to  this 
and-  to  the  present  case,  Ilermogenianus  and 
Paul  us  the  lawiers  have  said,  *  Cum  ex  uno  de- 

*  licto  plures  nascuntur  actiones,  sicut  evenil 

*  cum  arbori-s  furtlm  ciesc  dicuntur  omnibus 

*  ezperiri  permitti  post  magnas  varietatei  obti  • 
^  DUit.  L.  33  sect,  de  oblig.  Ht  act  Uuotiens  Lex 

*  obligationem  introducit  nisi  si  Dominatlm  ca- 
'  verit,  ut  sola  ea  actione  utamur,  Eiiam  veteres 
« eo  nomine  actiones  com^iclere  si  ex  eodem 
f  facto  due  competant  actiones,  postca  Judicis 
^  potius  partes  esse,  ut  quo  plus  ea  sit  in  reliqua 
'  actione  id  actor  ferat.    8i  tantum  idem  ut 

*  minus  id  consequatur  L.  4  eod.'  And  so  the 
same  Paulus,<  8i  furtim  arbores  ccesK  rint  et 
■  ex  Lege  Aquiliu  et  ex  duodecim  tabnlarum 
«  dandain  actionem  Labro  ait.  Sed  Trcliaiius, 
'  ita  utramque  dandam  ut  judex  in  posteriore 

*  deducat,  id  quod  ex  prima  cunsecuta  sit  et  reli- 
'  qua  sondemuet,'  and  it  is  observable,  that  the 

*  actio  arboruro  furtim  cftsarum,*  and  the  ac 
tion  '  ex  lege  Aquilia'  were  both  penal,  auil  had 
different  penalties.  That  if  the  *  Lex  Aquilia' 
was  to  repair  the  damuage,  according  as  tlie 
thing  had  been  of  greatest  value  for  a  rooneth 
before  the  thing  happened,  which  very  oAen 
vaa  much  more  than  the  real  value,  and  the 
action  « arburum  furtim  cssarum*  was  given 
ID  *  Duplum  deduct^  nrius  arboris  csbmb  esti- 
'  matiuoe.'  Nay,  besides  Uiese  actions,  there 
was  yet  a  further  punishment  upon  a  separate 
fundation,  <  secundum  est  auteui  eos  qui  ar- 

*  bores  et  niaxime  vites  ccecideriut,  eliam  tan- 

*  quam  latrones  puniri.  L.  2d  eod.' 

To  afiply  this  to  the  present  case,  whereas 
the  detender  pretends,  that  the  former  laws 
ooncemcd  leasing  making  are  superseded  by  the 
new  hiw,  Anao  6to  i^^nw,  if  the  said  statute 


Anno  6to  ReginK  does  extend  to  the  puuiafamcnt 
of  the  same  facts : 

It  is  answered,  First,  that  tlie  defender's  pm-- 
posit iitn  is  cuntrair  to  Uie  authority  ol  the  fore- 
said laws  and  reason  itself. 

Sndly.  If  the  facU  shall  be  found  to  fall 
within  the  statute  Anno  6to  Ke^na,  Then  ac- 
cording to  the  principles  of  the  Civil  Law  aba%« 
mentioned,  the  defenders  being  punished  coa- 
form  to  the  statute  Prspmuuire,  there  will  b* 
no  occasion  for  the  jwlges  to  apply  the  punish* 
mentof  the  laws  made  against  leasing  makiogv 
unless  the  circumstances  being  proven  so  attro- 
cbus,  shall  deserve  a  further  correction,  and  ia 
that  case  upon  the  fundation  of  the  laws  abav« 
cited,  the  judge  is  to  proceed. 

And  ddly.  It  was  necessary  to  fband  thm 
lybel  upon  both  laws,  becsuse  the  act  of  tha 
6th  of  the  queen  being  a  new  statute,  it  was 
easily  Ibrseen,  the  defenders  would  enileavoar 
anxiously  to  sJledge  that  the  facts  ly  helled  do 
not  fall  under  the  oompassoftliat  statute,  aa 
indeed  they  have  done,  tho  without  aay  solsA 
foundstion. 

And  whereas  it  was  further  alledgeil,  tlial 
the  statute  of  the  6th  of  the  queen,  cooiaiia  a 
lienefite  to  tlie  subject,  which  cannot  be  eleidcd 
by  trying  the  crime  on  the  okl  statutea  againsl 
leasing  making : 

It  is  answered,  that  the  defender  mistakea, 
for  (irsl  as  to  the  words,  *  maliciously  di« 
rectly  by  speaking,  shall  maintain,  declare,  and 
affirm  ;*  these  contain  no  new  benefit  to  the  sub- 
ject, for  sll  lawsimpoaing  pains  upon  any  factot 
offence,  do  expressly  or  tacitly  reiiuire  roalioef 
'  deliberaturo  propositum,'  and  where  the  of* 
fence  consists  in  words,  it  must  he  by  main- 
taining, declaring  and  affimiing,  which  cod- 
tains  denying  in  the  sense  of  the  statute,  aa 
appears  by  tne  words  that  immediately  lblk>w, 
*  and  afRrm  that  our  soveraiga  lady  tne  queen 
is  not,  6cc.  'and  therelbre  thoe  words  contain 
nothing  new. 

Sdly .  As  to  the  provision,  that  nn  person  shall 
be  prosecuted  but  upon  KW«N-n  infiirmatiiHi  of 
words  within  three  dayes  after  they  are  spokes, 
and  pnisecuted  within  three  moneihs  aller  i»- 
fomiation : 

It  is  answered  (Imo)  that  the  words  of  the 
statute  are,  *  that  none  be  prosecuted  hy  vertuc 
of  this  act,  and  that  none  be  cent  icted  by  vertue 
of  this  act.' — And  therefore  indeed,  if  ihe  pur- 
suit were  founded  U|kmi  a  sworn  iotbrmalioii, 
and  only  upon  that  act,  something  miirht  ba 
said,  why  the  detender  should  not  incurr  Ihc 
|ienslty  of  Premunire,  unless  the  sworu  iiiliar- 
mstioD  liad  been  within  three  days,  ami  the 
pro!iecuti«>n  within  three  muni  ha. 

Uut  the  case  is,  the  defender  was  taken  in 
\^fiagranti   delicto^  brought   prusMRr  in  to  th« 

SuanI,  where  he  was  keept  tili  he  was  bniugbt 
efore  a  magistrate,  and  there  the  wiiwssca 
were  brought  face  to  face  ti»  declare  ilie  inotSp 
in  order  to  the  question,  whether  he  should  bn 
set  at  liberty  or  committed.  The  facto  appear- 
ing nottour,  as  far  as  in  that  case  was  occcs- 
sary,  ia  order  to  tbo  quaatioB  of  ynprisonincnl ; 
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Ibey  irm  iniviioned,  wbare  he  reoMuiMil  tiU 
he  was  indided.  It' ibecomiBittaieiit  was  legal 
of  a  pencNi  tbns  aeased  JiagrmiUi  d$iicto,  IImu 
ikm  ppoMcatioii  nutt  certainly  be  leffal,  be- 
cauae  being  ccMnmitted  fov  ttax  cnnie«  lie  oao- 
not  be  delif  ered  but  by  doe  oourse  ot'  law. 

And  the  case  ni  ibe  statute  ia,  where  weids 
were  e^e,  and  are  not  preeently  ehallenged, 
the  ohailoage  aaast  begin  by  a  sworn  inforroa- 
tioo  within  three  dayes,  ior  these  kinds  of  in« 
snlti  being  of  the  nature  of  injuries  by  the  ei? ii 
law,  and  in  goad  reason  the  action  ceased  if 
there  *  dissimolatio  injurisB.'    That  is« '  si  quia 

*  iqiuiiaoi  ad  aoimum  son  revooaf  erit.'— Tha 
atatate  thinka,  that  ronaing  af  three  days» 
without  any  sworo  iofbrmation  against  the  of- 
fender, or  three  months  without  proseeution^is 
antiident  endenee  that  the  government  paaaea 
over  the  injury,  ao  far  aa  not  to  insist  upon  the 
statute  of  Pmuunire.  But  the  defender  being 
taken  imjiagramii  delicto^  is  not  witliin  the  cage 
of  the  provision ;  the  p>veronaent  instantiy 

*  revooatad  animum  injuriam,'  the  ofiender 
was  taken  in  the  offence,  and  there  needed  no 
infomatioB  to  be  sworn  a^^aiost  him,  but  if 
tliere  liad,  the  same  fact  beuig  ponisbable  by 
the  law  of  Bagland,  as  a  misdemanonr,  as  un- 
doubtedly it  is,  the  criounal  pursuit  for  such 
misdemanour  still  remains,  but  must  be  proae* 
cuted  aooerding  to  the  laws  of  Seotland,  and 
that  indeed  ean  only  be  upon  the  foundation  of 
tke  ads  against  leasing  making. 

To  sbutt  up  then  what  concerns  the  Answer 
to  this  ]>efenGe,  it  ia  plain,  that  the  lybel  as  it 
ia  eoBoeived,  ia  very  regnhur  and  well  founded, 
and  that  the  laws  of  Teasing  making  are  not 
aaperseded  by  the  act  of  the  6th  of  tSe  queen : 
And  that  therefore  it  was  aeeessary  to  lybel 
both :  aa  also,  that  the  defender  being  tfyed 
upon  the  statniea  of  leasing  making,  suffers  no 
iUMgioable  damsge. 

And  whereas,  it  was  further  alledged,  that 
the  lybel  does  only  oooclude  the  pains  of  tlie 
British  statute. 

It  is  answered,  that  the  ^ybel  is  expressly 
founded  on  the  nets  of  leasing  making,  and  in 
the  sobsumption  says, '  it  is  of  verity ,^tlifit  the 
said  defenders  are  guilt v  actors  art  and  part  of 
the  foriisaid  crimes,'  and  after  the  narration  of 
a  great  part  of  the  facts,  folk)ws  these  words  '  in 
open  defyanoe  and  contempt  of  the  laws  gene- 
rally and  particularly  above  mentioned'  and  a 
little  lower,  *  they  and  each  of  them  are  guiKy 
of  the  bflsach  of  the  said  laws  which  or  any 
part  tiwreof  being  foand  proven,  they  ought  to 
be  punished  with  the  pains  of  law.' 

And  tha  reaaon  why  the  pains  of  Prerounire 
are  more  particularly  express^,  is  because  the 
atatate  bew|^  new  and  less  known,  and  referring 
to  a  statnto  m  tlie  time  of  Richard  the  2nd,  It 
was  thought  a  favonr  to  the  defenders  to  trans- 
•ribe  out  of  that  statute  the  words  which  000- 
cem  the  punishment  But  from  thence  to  re- 
atralo  the  lybal  to  the  case  of  the  statute  of  the 
6th  of  the  qaeea,  is  so  manifestly  against  the 
ftaoor  of  tha  lybel,  that  the  defeaders  must  be 
paliBflBindaf  w^ the lawyeraays,  <«L.  10 


sect. ad axhibeadiuinoa oportciw.  Jos  eivile 
oi^Iumniari,  ueq.  verba  captari,  aed  qua  menia 
quid  diceretur  anima  adv ertare  oonveniie." 

The  third  defence  proponed  was,  that  tha 
lybel  ia  fbnnded  on  the  acts  of  leasii^  makiag, 
and  the  foresaid  statute  of  tha  6ih  of  the  lata 
^ueen.  And  itu  rit,  that  the  tacts  lybelM, 
tali  not  within  any  of  these  statutss. 

And  first,  the  statute  AanoSesio  Rsgima  ia 
in  these  words,  that  if  any  person  or  persons, 
shall  mslicionsly  aad  directly  by  pseadiing, 
teaching  or  advyaad  speskiog,  deelara,  nuaa* 
tain  and  affirm,  that  the  pretended  priaea  aff 
Wales  hath  any  right  or  ti&e  to  the  crown;  it 
is  agreed,  say  the  defenders,  that  here  is  nci 
preaching  or  leachioa,  tha  quistisn  k  as  to  aA* 
vysed  speaking '  nuda  omiaMo  verborum,*  aad 
there  the  benignity  of  the  lawgiver,  hnowiMf 
bow  much  men  are  liable  to  aseapes  widbovl 
nuliee  or  pranseditation ; 

Sdo.  How  apt  witnesses  are  to  miataka  wonb 
or  to  forget  when  things  are  not  receatlf 
brought  to  proaecutioo.  Therefore  tha  law 
requures  theae  <|ualities.  First,  that  the  wosda 
be  spoken  maliciously.  2ndly,  Directly.  3diy, 
Advisedly,  and  4thly,  That  this  may  tbe  mofw 
clearly  appear,  tha  words  are  "  by  advyKd 
spesking,deelare,iiiaintaiB  and  affirm,"  di>ciart, 
that  is,  openly  and  nubKely,  maiatain,  in  tha 
sense  9i  the  finglin  law,  is  by  argument  ta 
defend  or  to  support,  affirm,  is  to  conolude  and 
plainly  to  assert,  and  all  these  must  coneurr. 

3tio.  The  information  most  be  given  witbni 
three  dayes,  snd  the  proaaeutkta  must  be  witls< 
in  three  months. 

4to.  The  case  of  advysed  sneaking  is  sepa- 
rated in  tbe  law  from  that  of  nreacbing  aad 
teaching,  for  as  to  speaking,  the  informatkm 
must  he  sworn,  and  the  proaeoution  within  tha 
time  above  mentioned.  And  in  the  first  worda 
*  ahall  by  preaching,  teaching,  or  advyssd 
speaking'  there  is  a  disjunctive  particle  (or)  to 
aeparate  the  case  of  speaking  from  the  former 
two,  which  confirms  also,  that  the  three  qualitiea 
(declare,  maintain  and  affirm)  are  to  be  taken 
conjointly ;  ffor  the  lawgiver  having  used  tha 
disjunctive  particle  so  immediately  before,  would 
cenaioly  have  repeated  it  there,  if  ii  had  not 
been  intended  that  those  three  must  eoncurr 
joyntlv. 

And  thus  the  defenders  imagining,  that  they 
have  established  the  sense  of  the  law,  for  ap* 
plication  pretend,  that  there  was  no  ouilicioua 
speaking,  nor  is  malice  so  much  as  ly belled, 
nor  any  fact  to  qualifie  it. 

2ndo.  There  was  no  advysed  speaking ,  tlia 
defender  being  young,  came  to  the  street  in  the 
heat  of  ilrink,  and  uttered  the  words  l^'befled. 

3tio.  There  is  no  declaring,  maintaining  or 
affirming,  what  is  ly belied  are  transient  words. 

And  as  to  the  substance  of  the  fact, 

Ist  The  drinking  of  a  health  to  any  body  is 
forbid  by  ao  law,  and  it  is  of  itself  innocent. 

fldo.  The  drinking  a  heahb  U>  tbe  king,  not 
adding  of  Great  Britain,  does  not  imply  tha 
drinking  of  the  Pretender's  health. 

Jtia.  Tbft  driafckig  ta  fchig  Jaaea  tha  •th. 
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Without  the  addition  of  Hcotland,  does  not  come 
within  the  statute,  where  the  title  ia  repeated  in 
theae  wonia,  (or  king  of  Scotland  hy  tne  name 
et*  James  the  8lh.) 

4to.  Even  the  drinking  to  king^  James  the 
eipht,  is  dcmonstratio  pertofur^  but  no  aaserting^ 
•f  a  right,  for  thereby  could  not  be  meant  an 
assertion  of  his  title  to  the  crown  of  Great  Bri- 
tain, seeing  there  can  be  no  title  tu  the  crown 
of  Great  liritain  under  that  name,  nor  could 
thereby  be  meant  the  crown  of  Scotland,  be- 
cause since  the  Union,  the  distinction  and  name 
of  Englaud  and  Scotland  fail  I. 

5to.  Neither  will  the  drinking;  to  king  James 
the  eight,  joy  ned  with  what  follows  '  and  to  his 
happy  restoration,*  import  an  aftirming  of  his 
right  to  these  realms,  on  the  contrary,  it  im- 
plyes,  that  at  present  the  Pretender  baa  no 
right,  and  can  only  hare  a  ri^ht  by  a  law  to  be 
made  for  bis  restoration,  for  when  a  person  is 
fbrfaulted  and  restored  per  modum  gratis,  that 
io  the  sense  of  *he  laws  uf  Scotland  i*  called  a 
restoration,  and  seeing  the  word  *  restoration* 
is  capable  of  a  safe  interpretation,  it  is  accord- 
ing to  the  maxims  of  all  laws  to  be  taken  in 
that  sense,  that  shall  not  inferr  a  crime. 

And  the  defendera  did  especially  insist  upon 
that,  that  here  were  no  words  directly  afBrm- 
in^  the  ri{;bt  of  the  Pretender,  it  is  but  an  af- 
firmation by  implication,  which  in  matter  cri- 
.niinal  is  not  to  be  alloweil. 

Before  the  pursuer  make  answer  to  this  way 
of  arguing,  he  must  not  only  put  the  defenders 
in  mmd  of  the  words  just  now  cited,  *'  non 
oportet  jus  civile  calumniari  neqne  verba  cap- 
tari,  sed  quft  meute  quid  diceretur  animadver- 
tendum.**  But  further  of  another  maxim, 
>'  contra  legem  facit,  qui  id  facit  quod  lex  pro- 
bibet,  in  fraudem  vero  qui  salvia  verbis  le^jfcs 
•ententiam  ejus  circumvenit,"  Lex  29,  Sect,  de 
Legibus ;  this  in  another  part  of  the  law  is  so 
expressed,  **  Non  dubium  est  in  legem  oom- 
mittere  eum,  qui  verba  legis  ampiexus  contra 
legis  oititur  voluntatem:  nee  poenaa  incertaa 
legibua  evitabit,  qui  se  contra  juris  seutentiam 
isv&  praerogativft  verborum  fraud uleoter  excti- 
sat,"  L.  5,  Cod.  eod. ;  ami  that  this  was  agree- 
able to  our  law,  may  be  seen  in  the  act  108, 
parliament  7th  James  the  1st,  and  others  made 
against  the  depravers  of  the  acts  of  parliament. 

It  is  then  more  particularly  answered,  to  all 
the  refined  obaerfttions  upon  the  words  of  the 
acts  of  parliament. 

First,  thai  never  was  there  a  more  plain, 
open,  malicious,  direct,  ad vysed,  maintaming, 
declaring  and  afBrmiug  the  title  of  the  Pre- 
tender. 

And  first,  as  to  the  quality  of  the  malice, 
dolu$  or  malitia  being  actus  animi^  it  is  in  law 
presumed  from  thefacta,aod  is  not  by  itself  the 
object  ofnrobation. 

Sdo.  liie  defender  mistakes  the  meaning  of 
the  law,  for  these  several  words  of  malicious, 
direct  and  advvsed  speaking,  maintaining,  de- 
claring and  afarming,  are  no  otherwise  to  be 
taken  separately,  than  aa  they  oootain  a  de- 
fcription  of  an  odioiu  fad  with  czaggtratms 


that  belonjf  to  it ;  as  for  instance,  can  the  ai 
serting  of  the  twurpitl  title  advyaediT,  he  dil 
ferent  from  doing  it  maliciously  ?  in  can  th 
asserting  advysedly  and  maliciously  be  diflerei 
from  doing  it  directly  ?  Can  one  maintain  an 
declare  what  he  doe^i  not  afHrm. 

It  is  then  certain,  that  the  words  of  the  ki 
are  to  be  taken  in  this  senae,  viz.  The  affirmini 
of  the  title  of  the  Pretender  infens  the  miBiah 
inent  of  the  law,  and  because  ibis  afBrmini 
may  be  done  by  wry  tin  !^  or  speaking,  and  thi 
Sfteakin*;  may  uc  done  by  preachinir,  teachinf 
or  anv  utiier  n-av,  wbenebv  in  wonh  the  intcn 
tion  of  the  ofTrnilers  is  ptanily  signified,  theki 
has  made  use  of  variety  of  words,  Io  expm 
one  and  the  aame  crime,  for  the  crime  dees  im 
consist  in  any  form  of  pronouncing  of  oertai 
words ;  it  nonsiftts  in  the  asserting  of  the  tid 
of  the  Pretender,  which  whoever  does  in  what 
ever  form,  dues  maliriously,  directiv  and  ad 
vy seilly ,  declare,  maintain  and  affirm  lits  right 

5dly.  That  the  circumstances  lybeHcd  i 
such  an  affinuing,  will  ap|iear  to  any  who  cob 
aiders, 

First,  there  are  certain  facts  ti>  which  ciM 
tome  huth  affixed  a  ileterininptl  sense,  and  ther 
is  none  wliereof  the  uw  and  meaning  is  mor 
incontestrdly  understood,  than  tliaiofdrinkittj 
healtha  ;  is  any  man  su  ii;norant  as  not  to  kam 
that  the  going  to  a  publick  place  and  drinkini 
the  kinje'st  health,  is  a  publick  acknowMti 
ment  of  his  authority,  as  well  u%  a  wish  fcrhi 
long  life  ?  Is  not  the  common  form  of  '■  LdB| 
live  the  king,'*  a  formula  of  homage  kaMvi 
both  in  sacred  and  prophane  history  ?  And  ia  i 
any  more  than  the  drinking  of  a  hnlth  f  Ftm 
do  their  homage  by  awearing  «lirectly,  thai 
that  have  offices  b?  taking  the  oaths ;  bat  th 
body  of  the  people  have  no  other  way  of  a 
pressing  their  homage,  bat  that  acclaasalioi 
«' God  save  the  king;*'  itwercfniitle«tabriii| 
more  reasons  in  a  plain  case. 

Sdly.  As  the  drinking  of  the  health  nwlt 
that  designation  and  at}  le,  is  in  the  cobiimi 
accepunee  an  acknowledgement  of  the  Pic 
tender's  tKle  as  king  James,  so  the  assumim 
of  that  title  is  tlie  cause  of  hia  attaimler ;  th 
title  of  king  James  the  eight,  is  one  of  th 
uaurpatioas  whereof  the  act  coraplaina,  mm 
the  wonia  are,  ••  Ha  lakes  tba  title  of  kiaj 
of  ^icotblnd,  by  the  name  of  JaoMS  the  eight,' 
and  therefore  the  drialting  of  a  beahh  Io  an; 
person  under  that  name  by  a  Scotsman  upai 
tba  street  of  Edinburgh,  though  ha  did  not  ad 
the  words  "  of  Scothuid,'*  can  impmrt  nochu^ 
else,  but  the  drinking  to  his  proaperity  aa  bav 
ing  that  ri|^t,  which  is  directly  iad  oialicioiill; 
to  affirm  bis  title. 

Sdly.  The  circomstances  likcwisa  canfin 
I  ibis,  it  was  not  affirming  for  aigumeat  aaki 
{  there  was  no  dispute  in  the  case,  it  waa  not  af 
firming  er  cuiore  irmcundis,  tlicre  was  noquai 
-  rel  nor  contradiction,  it  was  a  deed  delilieratel; 
done.  The  defender  came  with  his  accora 
•  pliees  to  a  certain  place  of  the  street,  where  k 
thought  fitt  to  halt,  he  came  witli  muaick,  kai 
the  luiif  ual  lima  in  the  moning  might  cooctj 
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bis  inteptioDy  liquor  Mmg  broaffbt,  the  health 
is  firal  io  noeral  termt  proposed,  but  proposed 
aloud,  the  heskh  is  explsined,  and  then  and  not 
tiU  then  it  is  drunk  by  the  company  with  huz- 
■M,  nitisick  and  dancing. 

What  can  be  audicions,  direct  and  advysed, 
if  this  is  not  so  f  What  can  a  prifate  nan  do  to 
show  his  maintaining,  declaring  and  affirming 
the  right  of  the  Pretender  more  open  ?  If  he 
had  gone  a  step  or  two  further,  he  had  gone 
into  another  gpieia  crimlniSf  but  he  has  no  fur- 
ther intention  but  to  affirm  it,  in  a  way  to  insult 
the  gsremmenty  and  in  a  manner  to  provoke  it, 
in  that  riew  he  has  done  enough  to  satisfie  his 
malics  and  incurr  the  punbhment  of  the  law, 
though  he  had  not  added  what  follows. 

But  4lhly,  the  defender  did  not  only  drink  to 
the  health,  or  cryed,  Lon^  live  king  James  the 
eif^t,  but  he  drank  to  his  restoration,  nay  to 
bis  happy  resturaiion,  which  in  the  sense  of  the 
defender,  joyned  to  his  owning  him  under  the 
style  of  king  James,  was  a  further  assertion  of 
his  right,  and  an  evidence  that  the  title  of  king 
was  not  given  by  him  as  the  bare  demonstra- 
tion of  a  person,  but  as  a  declaration  of  his  as- 
sent and  affection  to  that  title,  and  desire  to  have 
it  restored. 

The  poor  equivocation  upon  the  words  "  re- 
stored '*  and  **  restoration,"  oueht  not  really 
to  haTo  been  offered  in  Court.  It  is  a  maxim 
in  grammar,  law,  and  common  sense,  verba 
waUMi  KSM,  "  happy  restoration  "  is  an  ezpres* 
aiou  which  came  m  ftuhion  in  the  year  1660, 
to  signifie  a  restoration  per  modum  justituB  of 
u  lawful  prince  against  usurpations  ;  in  which 
seose  it  has  been  constantly  taJcen,  and  there- 
Ion  to  apply  the  same  words  of  happy  restu- 
ralMNi  to  tba  case  of  the  Pretender  under 
the  name  of  ku^  James  the  eight,  what  is  it 
else  hot  to  describe  his  majestie's  title  as  an 
usurpation,  and  the  title  of  the  Pretender  as  a 
matter  of  right  ?  Can  there  be  a  happy  restu- 
ratKMi  in  prejudice  of  a  bwfiil  title  ?  Certainly 
no,  and. therefore  he  who  drinks  first  to  the 
Pristender  under  the  name  of  king,  and  then 
drinks  to  his  happy  restoration,  uoes  as  far  as 
it  tt  passible  (men  without  coming  to  an  open 
rebdhoo,  can  or  dare)  most  ungratefully  deny 
his  roiyestie's  undoubted  just  and  lawful  title, 
Hid  most  faUy  and  openly  declare  for  an 
usurped  title. 

Aid  to  pretend,  that  this  is  to  make  op  crimes 
by  innuendoes  or  implications,  is  so  poor  a 
shift  that  one  can  hardly  think  it  worth  tbeno- 
tidug.  Is  the  paying  respect  to  any  person 
under  a  title  or  digmty,  an  innuendo  only  of 
the  acknowiedgement  of  that  title  P  Or  is  it  a 
dwcet  aoknowledgement  f  It  is  not  a  oonstitu- 
tion  of  a  title  inifeed,  but  an  ad^gowledgement 
of  ft  title  it  most  be.  The  kingof  France  when 
the  war  broke  out,  bad  done  no  more  but  owned 
the  Pkelender  under  that  title  as  amongst  the 
rest,  under  which  this  health  was  drunk,  and 
thftt  tioM  at  most  he  had  only  wished  bis  re* 
etuftttion.  The  king  of  Spain  wu  in  the  like 
Cftse^  they  did  uo  more  as  netng  longs  to  own 
*^»*B,  thau  the  defender  had  done,  as  (wiog  a 


privat  man,  and  yet  this  owning  the  title,  has 
been  constructed  a  declaring  of  his  right,  and 
one  of  the  causes  of  a  bloody  war.  What  the 
king  of  France  did  some  years  afterwards  to 
restore,  was  but  a  consequence  of  his  owning 
him,  and  to  the  defender's  power  as  a  privat 
man,  there  is  no  doubt  he  would  do  the  same ; 
if  this  insolence  be  not  checked  by  a  process, 
as  that  was  by  a  successful  warr,  and  so  "  sa 
magnis  componere  parva  licet ;"  if  the  injus« 
tice  done  bv  a  great  prince  was  punishable  by 
warr,  which  is  a  kind  of  process  iure  gentium^ 
the  insolence  done  by  the  defender  snould  be 
vindicated  by  this  process,  the  proper  way  of 

Krooeedine  against  ungrateful  citizens.  And 
ere,  by  the  bye,  let  it  be  observed  bow  triffling 
the  excuses  tor  defender  are,  having  medled 
with  such  edge  tools,  and  titles  as  have  already 
set  the  world  a  fyre,  and  now  pretend  to  turn 
his  offence  into  a  jest. 

The  second  branch  of  the  defence  is,  that  the 
defender  falls  not  under  the  laws  fi)r  leasing- 
making,  because  these  concern  only  the  case 
where  subjects  are  helved  to  the  prince,  or  the 
prince  to  tne  snbiects,  but  there  can  be  no  such 
thing  pretended  here,  unless  it  be  by  innuendo, 
which  the  defender  by  no  means  will  adroiit, 
seeing  there  was  nothing  said  directly  of  the 
prince  nor  of  the  people. 

It  M  answered  as  to  this  poynt,  that  leasing 
making  in  its  original,  was  nothing  but  the 
telling  of  falsehoMhi  to  engender  duM»rd  be- 
tween the  kinff  and  his  people.    It  is  the  ge- 
neral name  of  every  injury  tending  to  sedition 
or  discord,  as  misdemannours  is  m  the  cus- 
tomes  of  England.     And  htellionatut  is  the 
common  name  of  private  crimes  in  the  Roman 
law ;  but  now  the  fiicts  in  question  are  leasinga 
made,  viz.  that  thertf  is  such  a  person  as  can 
be  called  king  James  the  eight,  by  a  Scotsman. 
That    his    resturation    will    be    happyness. 
What  can  more  properly  be  said  to  fall  under 
these   words.    That  all  leasing   ipakers  and 
tellers  of  them,  whilk  may  engender  discord 
between  the  king  and  his  people,  &c;  the 
essence  of  the  crime  consists  in  the  telling  of 
lyes  that  may  engender  discord ;  and  therefore 
it  was  the  same  crime  to  belye  the  people  to 
the  king,  as  to  belye  the  king  to  the  people, 
Ja.  5th,  pariiat  6th,  cap.  83.    It  was  not  mat- 
ter of  what  nature  the  falsehoods    were,   if 
they  were  intended  to  promote  discord,  and  so 
the  spreading  of  evil  bruit  or  fame  against  the 
king  of  France  or  his  sutjects,  was  found  leas- 
ing makmff,  by  the  60  act,  6  parit  Q.  Mary« 
aira  speeches  in  prgndioe  of  his  majestia's 
parents  and  progenitors,  was  understood  to  be 
feasuig  making,  in  the  sense  of  the  act  of  par- 
liament, 134  act,  parlmt.  8th,  Jsmes  6th.    fiy 
all  which  it  is  plain,  that  the  essence  of  the 
crime  does  not  consist  in  speaking  against  the 
king,  but  in  speaking  fidsely  to  engender  sedi- 
tion to  the  contemptof  the  king's  authority,  state 
and  dignity,  as  may  further  appear  by  the  10th 
act,  pi^at  18th.  A.  6th,  and  by  9th  act,  pari. 
90tb,  Ja.  6th.  Where  the  uttering  of  slanderous 
speeches  or  wry  tings  9f  the  esute,  people, -o^ 
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ooaotiy  of  Eofi^lanil  or  ciiniicellors  timvof, 
tefldiBg^  to  1  be  remembrance  ot  tncient  grinlees, 
whereby  hatreil  may  be  fv>tered,  antl  miahke- 
iac  raiaed  between  bit  iiia|eBiie*8  auhjerta  of 
Ifaiie  iaIaiKl,  ia  made  crimiDaf  iiudtT  the  name  of 
leminff  making.  Ho  that  there  can  be  notiiinflf 
■lore  evident,  than  that  the  crime  of  leasioi; 
■Mkiog  oonaisls  in  uttering  falie  and  acanda- 
lotis  apeochea^  tending;  to  alirr  up  hia  majesties 
tvbjetta  thereby,  to  mii»likeini(,  seililioii,  un- 
quietaeiB,  and  to  cast  off  their  due  obedience  to 
iheir  kinir,  to  their  peril  and  tinsel. 

SdlVi  The  facts  ly belled  are  such,  for  vrhat 
speech  or  deed  can  sliew  more  contempi  to  the 
majestie  of  tbe  king^,  or  what  can  more  endan- 
ger hi^  estate  than  the  pnbliekly  owning  the 
title  of  another,  and  wtshingr  his  happy  re^tn- 
ration  ?  What  can  more  stirr  up  the  people 
•ranSt  his  lawful  authority,  than  the  disputing 
•t  Ilia  title  ?  Or  w  bat  can  OHMre  clearly  invite  ah 
Unnatural  tnvuion,  wherebv  this  country  should 
be  mde  tbe  scene  of  Mood,  cruelty  aiid  vasta- 
lion  at  the  bands  of  people  whose  religion  di- 
vest then  of  all  laitb,  mercy  and  pity,  to  those 
whom  they  falaely  reckon  faereticka,  than  the 
puMick  profession  of  a  desire  to  have  a  deoUrcd 
enemy  to  our  religion  and  our  happy  constitu- 
tion, upon  which  oar  laws  a^d  libcnies  depend, 
restored? 

It  scaree  deserres  mentioning  what  the  de- 
fender so  often  observed.  That  tlie  acts  against 
leasing  making  were  odious,  for  so  they  were 
indeed,  as  all  powers  in  tlie  hands  of  enemies, 
or  the  bands  ot  a  government  engaged  hy  reli- 
gion and  mistaken  prineiplea,  against  the  inte- 
rest sacred  and  civil  of  the  i^eople,  then  indeed 
the  ads  of  leasing  makinff  were  strained.  But 
aiace  the  happy  llevmution  that  grivance 
amongst  many  others  has  been  removed. 
What  was  useful  in  the  acts  of  leasing  making, 
and  indeetl  all  that  coucenis  the  present  ques- 
tion, u  preserved  by  tbe  act  4th  pari.  17()3,  the 
bitterness  of  the  punishment  is  restrained,  and 
no  tbe  odionsoess  of  the  law  taken  off.  Nor 
eaii  these  lawa  be  said  to  be  old  and  obsolete, 
which  have  been  so  lately  mider  the  considera- 
tion of  the  legislature  and  approrei  I. 

To  cooelude  then  in  the  words  of  the  for- 
dted  134  act  of  tbe  8th  pari.  Ja.  6th,  tho'  bis 
majestie  continues  in  love  and  ciemencte  to- 
lairds  all  his  good  subjects,  and  most  wilhiigly 
•Bsks  the  safety  and  prcMervation  of  thera  all, 
and  bis  servants  in  his  name  proceed  with  the 
name  regret  against  tbe  guilty,  yet  seeing  the 
law  and  authority  must  be  vindicated  against 
open  insults  obstinately  justified,  there  can  be 
DO  doubt  but  the  Court  will  sustain  the  lybel, 
and  6nd  that  the  drinking  a  health  to  king  James 
the  eight  in  the  open  streets  with  huzsas,  and  | 
the    drinking  of  the  said  beahli,    or  to    his  ; 
happy  resturation,  relevant  to  make  the  defen-  j 
ders  gnilty  of  the  crimes  and  according  to  laws  : 
libelled. 

This  debate  being  as  to  Mr.  Graham  for  i 
whom  compearance  only  was  made,  and  *Mr. 
Hogg  tbe  other  defender  having  fur  himielf '. 
waved  tbebeneftte  of  tbe  Mme  defeaoes  which 


tho   Court  allow eil,   the  Lord  Advocate   re- 
|ieatcMl  tlif  K.'kmf  answersi. 

Su-  Sut'tcribitur,      Da\id  Dauitmple. 

F'.bruurt/ o:h,  1716. 

Ikporsation  for  J>>bii  Ciraliamc,  R<in  to  Mr. 
James  (jrulmine  of  Nvnloun 

AtiAINST 

His  Mnjeiitie*^  Advocate. 

Hia  Mtijvttit^f  Adrocate  has  been  pleased  to 
raise  and  lor  bin  higlmem  iiiterr*^t,  to  insist  in  a 
criminal  pnu*i*s«  Mmv  the  lords  rnmmiviioneri 
of  justiciary.  I  vMIiiig  ufion  the  arts  of  the  par- 
liament or  Kent  la  ml,  made  against  leaking 
TuaLct  s  and  slanderers  ;  but  more  ivpeciallyi 
upon  the  statute  made  in  the  (Mirliament  of 
Great  Britain  in  the  6tb  year  i»f  the  late  inieen, 
intituled,  "  Act  fur  the  SecMiihy  of  her  Majes- 
tie*s  PiTson  and  Ciovero merit.'*  Wherein  it  is 
ansongst  other  thini«s  eiiarttMl,  That  il'any  p(T« 
sou  or  persons,  shall  maliciously  and  directly 
by  preadiiiiGT,  teaching  or  advysed  speaking, 
declare,  maintain  and  affirm,  that  the  pretended 
prince  of  Wales,  who  now  !«tvles  himM*lf  king 
of  Great  Britain,  or  king  of  *£ni;land  by  tbe 
name  of  James  the  third,  or  king  of'  Scotland 
by  the  naiue  ot*  James  the  eight,  has  any 
right  or  title  to  the  cmnn  of  these  realms, 
every  such  person  shall  iucurr  the  penally  of 
Praemunire  And  subsuming  that  the  paniR'l  is 
guilty  of  these  rrimes,  in  so  fur  as  he  drank 
to  the  health  of  king  Jamr«  the  eii>:ht,  and 
to  the  happy  resturation  of  the  said  Preten- 
der, under  the  name  of  James  the  eiglit. 
Which  words,  to  the  health  of  king  James  tlie 
eight,  aud  to  the  happy  resturation  of  king 
Jsmcs  the  eiglit,  he  did  iiroiiounce  aloud  and 
liueza'd  at  each  health,  oanciog  at  the  aamc 
time,  and  having  hautboys  playing.  And  con- 
cluding the  pan  net  is  guilty  of  the  breach  of 
the  said  laws,  and  thcrctvire  ought  to  be  pu- 
nished with  the  pains  of  law,  snd  pariirulartyv 
that  he  ought  to  be  put  out  of  his  majestic *s  nn>- 
tcctiun  and  his  laud.4,  tenements,  goods,  cliat- 
tells,  or  other  moveables  foria tilted. 

It  may  appear  even  fniiu  the  lyhel,  that 
whatever  was  done  by  the  pan  net  the  time 
therein  mentioned,  was  the  consequence  of  a 
debauch  by  too  much  drinkinir,  and  no  deliberate 
act.  So  that  the  pa  unci  not  reniembnng  what 
had  passed,  denycd  the  lybel ;  and  in  his  de- 
fence, it  was  allolgefl.  That  however  the  fact 
charged  upon  him,  was  a  very  great  lolly  and 
indecency,  yet  he  couhl  out  for  it  be  convict, 
fipon  the  laws  generally  or  s|>ecially  mentioned 
in  the  libel. 

For  lino.  As  to  the  act  maile  in  the  parlia- 
ment of  Great  ftrirain,  eiitituled,  **  Act  for  the 
Hecurity  of  her  Majestie 's  Peivrn  and  Govern- 
ment,'* the  necessary  rrqiitsites  for  prose- 
cvtiug  any  person  upon  that  law,  for  worda 
spoken,  were  not  in  this  observetl,  there  having 
been  no  information  of  such  wonU  given  u|Mm 
oath,  to  one  or  more  justice  or  justices  of  thn 
pfcace,  within  three  dayet  after  such  worda 
spakeo. 
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9do.  The  words  said  to  be  spoken  by  the 
pftimei,  do  not  fall  under  the  description  of  that 
act,  which  enacts,  That  if  any  person  shall 
maliciously  and  diiectly,  by  advysed  speakinff, 
dedare,  nuintain  and  affirm,  that  the  pretend* 
cd  prince-  of  Wales,  who  now  styles  himself 
kio^  of  Great  Britain,  or  king  of  England  by  the 
nune  of  James  the  did,  or  ktn^  of  Scotland  by 
the  name  of  James  the  8,  hath  any  ri^ht  or 
title  to  the  crown  of  these  realms,  shall  mcurr 
the  penalty  of  Pramunire.  And  the  drinking^ 
of  king  James  8(h*s  health,  and  the  drinking 
to  his  happy  resturation,  is  neither  a  malicious 
Dor  direct  declaration,  maintainance  or  affirma- 
tion of  his  right  and  title  to  fhe  crown  of  Great 
Britain,  and  the  l^bel  does  not  bear,  that  these 
words  were  maliciously  spoken,  or  that  the 
puinel  did  thereby  declare  and  maintain  the 
pretended  prince  of  Wales  had  any  right. 

3tio.  The  act  requires,  that  the  words  where- 
by the  right  in  the  Pretender  is  affirmed,  be 
idYvsedl^  spoke.  But  the  pnnoer  has  laid  no 
quaJi6cation  in  his  lybd,  from  whence  it  might 
be  inferred,  that  these  words  were  advysedly 
spoke ;  on  the  contrary,  the  pannel  is  brought 
in  driiikiii||f,  huzzaing,  dancing  on  the  streets 
and  the  hke,  all  which  circuiustauces  are  in- 
cooskteat  with  deliberate  and  advysed  s|>eak- 
ing. 

And  as  to  the  other  acts  against  leasing 
makers  and  slanderers  ly  belled  upon,  it  was  al- 
ledged  for  the  pannel,  That  these  acts  were 
auparoeeded  and  inno? ate  by  the  foresaid  sta- 
tute of  the  iHiriiament  of  Great  Britain,  in  con- 
sequence of  the  18th  Article  of  the  treaty  of 
Uaioo,  whereby  it  was  agreed,  That  tlie 
laws  which  concern  publick  right,  policy  and 
tAfU  gorernmeut  (as  the  old  Scots  acts  cer- 
tainly do)  might  be  made  the  same  throughout 
the  whole  United  Kingdonie.  And  supposing 
that  the  Scots  acts  were  still  in  force,  which 
cannot  well  be  admitted  oil*,  for  the  reasons 
that  shall  afWwards  be  more  fully  explained, 
yet  the  facts  charged  upon  the  panne),  are 
nether  slandering  the  king  to  his  subjects,  nor 
the  subjects  to  the  king,  which  is  the  descrip- 
tion our  Ww  gives  of  leasing  making,  and 
whereby  such  slanderers  do  incurr  the  penal- 
ties mentioned  in  these  acts. 

This  is  the  sum  of  the  defence,  and  therein 
the  pannel  humbly  conceives  he  is  much  sup- 
ported by  the  great  length  to  which  this  argu- 
ment is  drawn,  in  the  pleadings  and  informa- 
tioos  on  the  other  side  in  civil  cases,  which 
cannot  all  be  comprehended  under  the  express 
words  of  positive  law;  there  is  place  for  in  > 
lerences  and  conjecture,  but  it  is  the  happiness 
of  oar  constitution  that  such  facts  as  are 
criminal  are  plainly  and  clearly  forbid  by 
oar  statutes,  and  therefore  need  little  argu- 
ment to  make  them  plainer.  The  law  speaks 
for  itself,  and  if  this  is  the  case  of  our  criminal 
laws  in  general,  it  is  more  particularly  to  he 
■oticed,  where  the  law  concerns  words  said  to 
be  spoken,  and  requires  that  such  words  be  di- 
lect  and  advysedly  emitted. 

Whither  this  fact  charged  on  the  paaatl  be 
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to  or  not,  win  appear  from  a  more  particular 
examination  of  ttie  answers  made  to  his  d»- 
iances  in  the  method  as  they  are  set  "down  in 
thepursuer's  information. 

The  pannel  then  in  the  first  place  having  al- 
ledged,  that  he  was  in  drink  the  time  when  ha 
is  said  to  have  spoke  the  words  ly  belled ;  tlia 
pursuer  premises  to  the  answer  a  general  oIh 
servation,  that  crimes  are  aggravated  or  lesi- 
ned  with  respect  to  the  quality  of  the  persona 
against  whom  they  are  committed,  and  the  ob- 
servation b  certajnly  just,  but  then  the  law 
upon  which  the  party  offending  is  to  be  con- 
vict, must  first  make  the  fact  a  crime,  and 
that  is  the  poynt  which  the  pursuer  is  to  maka 
out ;  and  here  the  pannel  would  not  be  under- 
stood, as  if  he  meant  that  the  fact  charged 
against  him  was  not  an  offence,  but  what  he 
concludes  is,  that  it  is  not  an  offence  falling 
under  the  description  of  the  laws  mentioned  iii 
the  lybel,  and  even  though  it  were,  the  de- 
ience  of  drunkenness  is  relevant  totally  to  ex* 
elude  the  lybel,  and  not  as  an  alleviation  only. 

For  tho'  as  the  pursuer  observes,  drun- 
kenness does  not  *  take  off  tlie  fact,  yet  it 
takes  off  the  greatest  crimes  as  much  as 
fiiry  of  fatuity,  bedmse  such  |iersons  aro 
incapable  to  consent  or  to  adhibite  a  free  act  of 
the  will,  but  Uierecan  be  no  doubt  in  this  mat- 
ter if  the  nature  of  the  libel  is  consideredf 
which  is  laid  against  the  pannel  upon  a  statnta 
requiring  malicious  and  advysed  speakiuif. 
And  therefore  it  is,  that  our  fiimous  lawier  sitf 
George  M^Kenzie,  in  his  observations  upon  tha 
act  2,  sess.  pari.  1st  Charles  9d,  entitted.  Act 
tor  Preservation  of  his  Majestie's  person,  whera 
the  same  words  of  preaching  and  malicious  and 
advysed  speaking,  whereby  a  party  expretsed 
or  declared  his  treasonable  intentions  in  tha 
matters  by  that  law  forbid  is  declared  treason, 
says,  that  such  as  were  drunk  when  they  spoka 
those  words,  are  not  punishable  by  tlits  act. 

But  the  pursuer  says,  drunkenness  is  not  re- 
levantly propone<l,  because  the  pannel  does  not 
alledge  he  was  drunk  to  that  degree,  as  to  ba 
deprived  uf  his  judgement  and  senses* 

It  is  answered,  that  the  Defence  needs  not  ha 
so  qualified,  because  the  fact  objected  against 
him  is  malicious  and  advysed  speaking,  which: 
any  degree  of  drunkenness  is  sufficient  to  ex- 
clude, so  as  to  save  the  defender  from  being 
convict  upon  the  laws  ly  belled  upon.  And  tha 
insinuation,  that  the  pannel  could  not  be  drunk, 
because  he  was  able  to  go  off  when  the  city 
guards  appeared,  is  not  concluding,  unlesa 
the  pursuer  subsume,  that  every  party  who 
walks  is  not  drunk,  and  is  capable  of  deliberate 
thinking  and  speaking,  which  the  pannel  cannot 
admitt. 

The  order  of  the  Defence  and  pleading 
leads  the  pannel  in  the  next  place  to  take  notice 
of  the  Answer,  to  what  was  objected  against 
the  defect  of  the  pursuer's  lybel,  in  so  far  as 
it  is  founded  upon  the  British  statute,  whichr 
bears  that  no  person  shall  be  prosecute  by 
vertue  of  that  act  for  any  words  spoken,  unless 
the  information  of  such  words  ba  given  apaa 
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OAth,  to  one  or  more  ji»tiee8  of  the  poMse, 
within  three  dayes  after  such  words  spoken. 
And  the  fiict  heing  acknowledged,  that  no 
such  information  was  given  within  the  time 
limiled,  the  paraoer  eodeavoars  to  efeid  the 
olyecCion  hy  a  distinction,  which  is  no  where 
to  he  foqnd  in  the  law»  and  seems  to  he  ob- 
▼ioiisly  against  the  intent  of  it 

For  tiie  law  says,  no  person  shall  he  pro- 
•ecttted  for  any  word  spoun,  unless  the  in!br« 
nation  of  such  words  be  giren  upon  oath 
within  three  dayes,  and  the  pmsoer  sa^  a 
person  may  be  prosecute  without  such  mfor- 
■Mlion  if  he  is  taken  *  in  Bi^g^ianti  delicto,'  hut 
where  this  exception  or  distinction  is  founded, 
the  pursuer  has  not  shown.  And  therefore 
the  rale  takes  place,  *  ubi  lex  noo  distinguit 

*  Deque  ooa.'  And  this  ser? es  likewise  to  dear 
what  the  parsner, further  urged,  that  the  sta- 
tote  only  concerned  the  case  where  words  were 
spoken  and  not  presently  chaUenf^.  In  which 
case  there  is  need  lor  an  information  upon  oath 
within  three  dayes.  And  if  such  information 
b  not  taken,  the  crime,  which  is  of  the  nature 
nf  an  injarv.  Is  presumed  *  sospite  dissimula* 

*  tione.'  Which  presumption  is  eleided  by  the 
immediat  attachment  and  committment  of  the 
criminal,  fiom  which  he  cannot  be  dismissed 
without  order  of  law,  and  therefore  is  bound 
to  answer  to  the  ftct  for  which  he  is  attached 
and  committed. 

Bat  still  all  this  ■  offered  sine  kge,  and  if 
the  pannell  is  bound  to  dip  into  the  reason, 
«pon  which  the  few  is  statute,  it  win  appear 
to  be  no  more  than  this,  that  words  spoken  are 
lyable  to  many  miaceostructions.  And  the 
cautting  or  inserting  or  mispfeoeing  of  a  small 

Crtide,  may  alter  the  whole  sense  and  mean- 
^  of  what  was  spoken,  which  the  hearers 
BMy  eg  wUroaUo  make  up,  according  to  their 
apprehenooB  at  the  time,  and  thereby  inrolve 
a  party  yery  innocent  in  the  heavy  penalties 
of  Pnemunire.  Which  the  law-giver  has  en- 
deafoured  to  prevent,  by  requiring  that  an  in- 
fivrmation  upon  oath  be  taken  before  a  judge 
within  three  dayes,  otherwayes  that  no  prose - 
ptftion  be  made  by  virtue  oflhat  act,  for  words 
ppoken ;  the  pannel  does  not  indeed  wcJl  com- 
mnehend  the  force  of  the  argument,  drawn 
nom  the  laws  about  dissmmlation  of  injuries : 
this  were  to  put  a  very  uonaturall  eiqilicatiun 
fipon  the  act  of  parliament,  and  a  reflection 
upon  the  legislature,  to  think  that  the  not 
prosecuting  a  crime  for  the  space  of  three 
daya,  should  inferr  a  dissimulation  of  the  in- 
jury upon  the  government's  part,  nor  does  the 
pursuer  advert  that  there  can  be  no  dissimu- 
lation of  any  injury,  bnt  where  the  injury  is 
known  to  the  party  who  is  said  to  dissimulate  ; 
yet  the  act  of^parliament  makes  no  distinction, 
whither  the  crime  be  nottoor  or  known  to  the 

Evemment  or  not,  but  simply  statutes  without 
itinction  .of  circumstances,  that  the  informa- 
tioft  most  be  upon  oath  within  thi^ee  dayes.  The 
peoood  part  of  the  provision  of  the  act  does 
indeed  seem  to  be  founded  somewhat  upon  the 
pursuer's  reasoning,  that  if  the  prosecution  be 
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not  within  three  moncths  after  information 
nude  to  the  ^[ovemment,  a  dissimnlation  is  in- 
forred.  But  tt  is  plain,  the  first  part  about  IIm 
infoitnation  upon  oath  within  three  dayes,  is 
mainly  if  not  allenarly  insert,  to  prevent  wa« 
vering  or  uncertainty  in  the  evidence  that  asay 
be  adduced  against  the  party  informed  opov, 
as  is  clear  from  the  first  part  of  the  stalots 
concerning  writing,  to  wbidi  no  proviso  is 
added,  and  this  meaning  so  eridentlT  founded 
in  the  letter  of  the  law,  has  obliged  the  pur- 
suer to  go  to  anotfier  arj^Diment,  that  supposinif 
such  informstion  withm  three  daTos  were  re* 
qnisite,  yet  the  same  being  punishable  by  tfa« 
law  of  England  as  a  nusdemannoor,  the  cri- 
minal pursuit  finr  such  misdemannour  still  re- 
mains, mnst  be  prosecuted  according  to  tho 
laws  of  Scotland,  that  is  upon  the  acts  against 
leasing  making,  whksh  the  pursuer  has  ly  heUed* 

Thn  the  lords  will  perceive  seems  to  be  a 
giving  up  of  the  Britiso  statute,  and  restrictisii 
of  the  ly  bel  to  the  law  against  leasing  making 
and  slanderers ;  which  shall  ha  examined  wk 
its  due  pfece ;  but  the  pursuer  did  notwith* 
standing  proceed  to  impugne  the  other  reasons 
offered  for  the  pannel,  why  the  foct  Ivbdled 
does  not  foil  under  the  description  of  tnis  sta- 
tute. The  pannel  to  evidence  that  he  ia  equally 
founded  in  all  his  defences,  shall  like  proceed 
to  reply,  which  that  he  may  do  the  ssors 
clearly,  he  b^gs  leave  to  rssome  the  substiMt 
of  his  Defence. 

The  law  requires,  for  foimding  an  indite* 
ment  upon  this  act,  tfiat  the  person  indited  for 
words  spoken  do  thereby  maliciously  and  di- 
rectly oeclare,  maintain,  and  affirm^  that  the 
pretended  prince  of  Wales,  dec  hath  a  right 
or  title  to  the  crown  of  these  realms,  liie 
pursuer  has  not  lybelled,  that  the  pannd  did 
maliciously  emitt  or  pronounce  the  words 
lybelled,  or  that  he  thereby  did  decfere  and 
maintain,  that  the  pretended  prince  of  Wales^ 
who  styles  himself,  &c.  had  any  right  or  title 
to  the  crown  of  these  realms,  and  therefort 
this  lybel  mnst  fall,  and  the  puisuer  must 
argue,  that  these  words  which  are  omitted  in 
the  lybel,  were  not  necessary  to  have  been  in 
the  statute.  But  to  sustain  this  argument, 
were  of  very  dangerous  consequence,  for  at 
this  rate  the  law  would  be  rendered  altogether 
uncertain,  and  if  one  word  be  omitted  why 
may  not  another?  Or  why  may  not  an  eqm- . 
poient  word  be  substitute  r  And  so  by  degrees 
the  whole  toior  of  the  act  may  at  length  coma 
to  be  changed. 

Sdo.  As  the  lybel  is  thus  deficieot,  so  tbess 
words  of  the  act,  which  are  subsanied  npou, 
are  not  relevant  Because  although  the  pur- 
suer has  said  that  the  pannel  edvysediv  speks, 
yet  he  adds  no  qualificatioo,  save  sucn  as  do 
manifestly  exclude  advysed  speakmg,  and  if 
this  was  advysed  speaking,  the  pursuer  is  do« 
sired  to  say  what  is  unadvysed  speaking. 

Stio.  The  words  subsumed  upon,  are  not  a 
malidoos  dtreot  declaring,  maintaining,  nor 
so  much  as  affirming,  that  the  pretended  prinea 
of  Wales,  who  now  sty lei|,  Jec.  had  any  ryht  ts 
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tke  crown  of  tbeMrealmt,  and  tbia  can  no  better «  the  vieaniiigf,  m  the  pureaer  is  pleased  to  ga- 


»ppear,  than  by  settiag  dofm  such  words  as 
the  fact  lybellcu  would  bate  beeo  a  direct  con- 
trarentioQ  of,  that  is,  if  the  law  bad  enacted 
tbat  DO  person  should  drink  to  any  man's  health 
under  the  name  of  king  James  the  eight,  or 
thai  no  uerson  should  drink  the  happy  restur*- 
tion  of  Idng  James,  the  eight,  under  the  pe- 
nalty of  Premunire,  bnt  there  is  no  such  pro- 
hibitien  found  in  lliis  kw.  And  thererore, 
iiewef  er  the  fact  nsay  be  colpable,  yet  it  is  no 
direct  affirmatioo,  that  the  pretended  prince  of 
Wales  has  any  nght  to  the  crown  of  Great 
Britain.  And  thmlbre  the  pannel  cannot  be 
•objected  to  the  penalty  of  a  Pnemonire  by 
that  statute. 

This  will  further  appear  if  it  is  considered. 
First,  that  the  crime  is  not  laid  in  drinking  of 
the  health,  but  in  the  pronouncing  of  the  words 
king  James  the  eight,  and  to  Uie  happy  re- 
•turation  of  king  James  the  eight,  whicn  pro- 
periy  speaking  is  no  aflirmation,  bnt  only  a 
compeUation.    And  therefore 

Sao,  The  onljr  argument  that  can  beoffersd 
for  supporting  this  part  of  the  lybel,  is  that  the 
designation  of  any  person  by  the  name  of  king 
James  the  eight,  implyes  an  affirmation,  that 
the  person  so  designed  has  right  to  the  crown 
•f  these  realms.  But  then  this  is  only  an  in« 
Buendo  or  inference,  which  does  not  come  up 
to  the  words  of  the  law,  even  as  the  pursuer  has 
defectively  lybelled  them,  that  is,  a  direct  af- 
finnatioo,  that  the  pretended  prince  of  Wales 
Jias  right. 

Sdly,  The  words  lybelled  cannot  so  much  as 
imply  this  affirmation,  because  there  is  no  d^* 
momtratio  perunut  in  the  words  lybelled,  to 
whom  this  designation  ts  applyed. 

And  4thly,  The  happy  restoration  of  kidg 
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James  the  eight,  suppbemff  it  to  be  meant  of 
the  pretended  prince  oif  Wales,  does  rather  im* 
a  want  of  right,  than  that  he  hath  any ; 
»r  so  the  usual  law  phrase  is  in  the  caseof  res- 
sturation  of  the  heir  of  a  forfeit  person, '  per  mo- 

*  dom  gratitt'  against  his  fother's  forfeiture,  and 
yet  no  man  will  say,  that  the  affirming  that  this 
appearand  heir  is  restored,  is  the  affirming 
that  be  had  a  right  before  such  resturation 
*■  per  modum  gratitt.' 

The  pursuer  before  lie  answered  to  these  de- 
fences, putts  the  pannell  in  mind  of  what  the 
law  sayes,  *  contra  Legem  facit,  qui  id  facit 

*  quod  Lex  probibet,  in  random  Tero  qui  salvia 

*  verbis  sententiamej us  circumvenit.  L.  S9,  Sect. 
'  de  Legibus,  and  in  another  part,  non  dnbium 

*  est  in  Leffem  coromittere  eum,  qui  verba 

*  Legis  ampTexus  contra  Legis  nititur  volunta- 

*  tem,  nee  p«nas  incertas  L^bus  evitabit,  ^i 

*  se  contra  juris  sententiam  seevft  prsrogativA 

*  verborum  fraudulent^  excusat.' 

But  to  what  pufpose  is  the  pannel  minded 
of  these  rules,  if  tne  pursuer  binMelf  forgets 
them  ?  Is  the  pannel  to  be  tried  upon  the  di- 
rect words  of  the  law  P  If  this  is  the  case, 
there  was  no  occasion  for  adducing  such  rules, 
but  if  leaving  the  words  of  the  law,  the  pursuer 
freteods,  that  the  paoiMl  shall  be  tnfta  upon 


tber  it  from  inferences  and  innuendos,  then  the 
words  of  the  statute  do  manifestly  reclaim,  since 
he  is  only  gaihy  of  what  is  therein  forbid,  who 
directly  by  advysed  speaking,  declares,  main- 
tains and  affirms,  that  the  pretended  prince  of 
Wales,  &c.  haa  right  to  the  crown  of  these 
realms. 

Bnt  more  particularly,  the  pursuer  answerf, 
tbat  there  was  no  need  of  taking  notice  of  the 
word  maliciously  in  the  lybel,  because  dolus  or 
mtUitia  being  actus  animi,  h  in  law  presumed 
from  the  facts,  and  is  not  of  itself  the  ubject  of 
probation. 

But  the  pursuer  in  this  place  mistakes  the 
trgoment,  for  the  ^estion  is  not  how  for,  if 
the  speaking  maliciously  had  been  subsumed 
upon  the  facts  Ivbelled,  it  would  have  been  rele- 
vant to  inferr  the  malice,  but  the  objection  is, 
that  the  pursner  has  not  in  his  lybd  said,  tbat 
the  pannel  did  nsaliciouslv  affirm.    And  there- 
fore this  malice  can  neither  be  qualified  by  a 
positive  proof,  nor  from  any  thing  that  is  in* 
fJBrred  from  the  facts,  and  yet  without  this  qua- 
lification, the  snbsomption  can  never  come  np 
to  the  terms  of  the  law.    But  Sdo.  There  is  in- 
deed nothing  that  can  be  inferred  from  the  fact 
M  it  is  lybelied,  that  thero  is  any  propense  ma- 
lice in  what  was  said ;  for  these  curcumstances, 
which  the  pursuer  brings  to  make  out  this  ma- 
licious desi^[ne,  that  it  was  done  ujB^  theh^h 
street,  that  it  was  done  with  hnscas,  drinkinff, 
dancingand  musick,  are  of  no  import,  the  words 
are  said  to  be  spoke  b  the  quietest  time  in  the 
night,  in  the  street  indeed,  but  when  no  body  • 
was  to  hear ;  with  drinking,  but  this  was  the 
cause  of  the  folly ;  with  dandng  to  musick, 
which  might  hei^ten  the  spirits  already  so 
much  raisM  by  dnnk  ^  and  the  musick  the  city 
waits  that  were  oocasionalljr  mett,  while  goiuff 
their  round.    If  these  be  circumstances  whicn 
inferr  malice,  or  if  they  rather  exclude  malice, 
the  pannel  humbly  summtts  to  the  lords. 

But  the  pursuer  farther  excepts  against  the 
meaning  of  the  several  words  anxiously  sett 
down  and  conjoined  in  the  law,  namely,  mali- 
cious, direct,  advysed  speaking,  maintaining, 
and  affirming,  are  no  otherways  to  be  taken, 
than  as  they  contain  a  description  of  an  odious 
fact  with  aggravations  belonging  to  it,  ffrom 
whence  this  oonseqoence  is  endeavoured  to  be 
drawn,  tbat  a  direct  affirmmg  is  the  same  thin|^ 
with  a  mahcioas  declaring,  and  that  again  equi- 
polent  to  be  advysed  spe&ing,  so  that  if  any  of 
these  be  in  the  libel,  it  is  the  same  as  if  the  whole 
oualifications  of  the  act  vrere  insert.  But  then 
tne  pannel  would  know  why  all  these  words 
are  expressed  jointly  in  the  law  f 

9dly,  The  pannel  does  deny,  tbat  these  so- 
vend  words  are  of  the  same  import.  A  simple 
affirming  of  a  position  is  far  aiffnvnt  from  a 
maintaining  it,  which  the  law  of  England,  aa 
my  lord  Cook  remaiics,  defines  to  b^  the  sup- 
porang  by  argument  or  money. 

ddly,  'a  man  may  directly  affirm  a  proposi- 
tion, as  he  does,  t&u  is  in  drink  or  fatnous,  or 
in  the  heat  ef  aBger,and  yet  it  cannot  be  said. 
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Ihat  this  man  Affirms  tbe  pomtion  ailryanllv,  or 
he  may  aflirm  it  adryaeilly  ami  directly  ^th, 
and  yet  have  no  malicioiia  intent  or  deiif;^  in 
doinif  it.  But  all  thcise  debeata  and  instances 
were  more  proper  to  be  used  at  the  makin(j|r  of  a 
law,  than  in  explaining  it,  now  when  it  is  made ; 
fTor  then  tbe  luiter  is  to  be  observed,  and  were 
it  otbcrways,  there  mif^ht  lie  a  doctr  opened  tor 
arbitrary  |iroce«ture,  so  much  contrary  to  the 
Dai ure  uf  our  constitution,  and  though  there  is 
little  hazard  in  this,  whilst  we  liave  judges  of 
■0  much  peneiralion  and  integrity,  yet  tbe  com- 
mon rules  in  framing  of  lylKlls'upon  tbe  pre- 
cise words  of  the  law,  most  be  keept  for  prece- 
dents to  afler  ages. 

The  preti'nce,  that  there  are  certain  facts  to 
which  custom  hatli  fixed  a  determined  sense, 
whereof  this  one,  the  drinking  of  the  king's 
health,  as  the  acknowledgement  of  bis  title,  is 
with  Bubmiiision  very  weak :  ffor  besiJes  tliat 
tbe  lybel  does  not  say,  that  the  pannel  drunk  to 
the  pretended  prince  of  Wu]es*s  liealtli,  affirming 
at  the  same  time,  that  he  was  king  James  the 
eight :   it  is  to  be  noticed  that  the  words  of 

the  law  seem  to  be  calculated  to  exclude  such  British  act  of  parliament,  the  same  fact  being 
transient  arts— and  in  this  respect  the  instance  |  punishable  hy  the  Inw  of  KnglaiMl,  as  a  wiadc- 
p'veu  of  the  Pretender's  taking  to  himself  the  j  mannour  the  criMiiual  pnicis  for  such  inisde- 
.title  of  king  James  the  eight,  which  was  one  of  '  mannour,  still  remains  and  must  he  prosecuted 


ciouH  and  direct  asserting  ol  the  l^retender's 
ri^rht,  so  as  to  subject  tlie  party  to  the  |ieiialty 
of  the  law. 

Ami  the  furilier  instances,  which  the  pur* 
suer  is  plcaseil  to  adiluceof  the  kingvol'  France 
and  S|iain,  their  ascribinir  the  tiilps  f»f  Britain 
to  the  pretended  prince  of  Wales,  which  was  to 
far  cul|iable  as  to  occasion  a  warr,  which  ia  • 
proccs,  **  jure  gentium.'* 

From  whence  the  pursuer  ooncluflea,  that 
this  is  a  private  aubject,  ought  to  be  examplary 
punislieJ  by  a  process  of  tliia  nature,  ia  as  the 
pannel  conceives,  still  wavering  from  the  poiot 
in  dispute,  for  he  does  not  pretend  to  jnstilie  the 
praciioe,  but  what  he  says  ■■,  that  the  drinking  a 
health  to  kin^  James  the  eight,  or  to  the  happy 
restnration  of  king  James  the  eight,  is  not  the 
crime  that  falls  under  the  description  of  tbii 
statute,  as  not  being  a  malicious,  direct,  advyaed 
affirming,  that  the  pretended  prince  of  Wales, 
who  thus  styles  himself,  haa right  to  the  crowa 
of  (ireat  Britain. 

But  the  pursuer  has  said,  that  although  this 
pureuite  should  not  be  right  fuundotl  on  the 


the  causes  of  his  attainder,  is  not  to  tlie  pur- 
poise,  unless  it  could  be  said,  that  he  was  at- 
tainted on  this  statute,  tbe  assuming  the  title  in 
him,  could  hare  no  other  construction,  than  his 
deitigne  to  assert  the  right,  wliereas,  in  others, 
it  is  but  a  conipellation  ami  no  assertion.  A 
com|ieIlation  indeed,  which  is  offensive  ami  in- 
decent and  culpable,  but  whither  the  giving 
any  person  that  compellatioo,  is  a  malicious, 
direct  and  ad  vysed  declairing,  maintaining,  an«l 
affirming  that  person's  n{>ht  in  the  titles 
wroiigously  given,  and  so  criminal  by  this  law, 
is  the  question  ?  And  that  it  is  not,  has  already 
been  sufficiently  cleared,  and  fur  tbe  other  cir- 
cumstances wfiicb  the  lybel  lays  ilowu  as 
accompanying  the  fact,  these  ha^'e  been  like- 
wise spoke  to. 

The  pursuer  proc4*cds  to  consider  the  other 
words  said  to  have  been  spoken  by  the  pannel, 
*  To  the  rcsturation  of  king  James  the  eight,' 
and  the  ineuuing  put  upon  it  by  the  pannel,  al- 
though it  had  been  shown  to  be  a  meaning, 
which  the  law  in  other  cases  had  approved  of, 
is  temjed  a  poor  equivocation,  because  says  tbe 
pursuer,  *  verba  valent  uau,'  and  in  tbe  year 
1C60  the  words  "  happy  revturatioo"  was  the 
expression  u  hich  c^me  in  fashion  to  signilie  a 
restnration  *^  per  modum  justicie,''  and  the 
pannel  does  ad  mitt  it  was  a  very  proper  ex- 
pression. But  be  has  liken ibe  show  n,  that  (his 
word  is  likewise  used  where  the  party  restored 
bad  no  pri*vi»u8  right,  and  that  is,  where  an 
apparent  heir  of  a  forfeit  person,  who  has  no 
manner  of  previous  right,  is  restored  '*  per 
modum  gratia^,'  and  where  a  word  has  tMO 
senses,  it  is  a  comuMn  jirinciple  in  criminal 
cases,  that  which  is  most  tavourable,  *  et  quod 
vitio  caref  is  to  be  put  upon  it  i  and  conse- 
quently that  tbe  word  restunOion,  is  no  mali- 


accctnling  to  the  law  of  England,  vihichcaa 
only  l>e  u|ion  the  foundation  of  the  acta  agaiml 
leasing  making,  and  this  leads  to  the  second 
branch  of  tlie  lybel. 

As  to  which* the  pannel  acknnnlcdges  he  is 
not  so  ivell  uci|iiaiiitfd-with  the  law  of  Kngland, 
as  to  knniv  ihc  im|M»rt  of  a  mistteroannoiir, 
hilt  thus  far  ap|>eats  from  the  British  act  of  par* 
liament  above  ineiiiioned,  that  if  tbe  misde« 
mannour  be  by  reason  of  words  spoken,  the 
same  is  only  cogiiosciMe  upon  an  information 
of  such  word»  spoken  given  upon  oath  U>  one  or 
more  justices  of  the  peace  within  three  days 
aRer  siirli  wonls  spoken. 

2<lo.  Though  such  words  s|iokcn  may  in 
Ell;: land  be  proM'cute  in  aiiuther  manner,  and 
witliout  the  time  ineniioned  in  tbe  foresaid  act, 
fin  us  to  subject  the  |iarty  t<i  lesser  |»eualtice, 
then  these  of  I'roemuuire,  which,  whither  K 
is  so  or  not,  the  pannel  does  not  pretend  lo 
know,  and  the  pursuer  has  brouffht  no  voucher 
to  show  that  it  is,  but  tbe  panueffor  once  ahall 
sui'iuHie  it,  yet  it  does  noways  from  thence 
follow,  that  The  prosecution  for  this  misileman- 
iiour  is  noways  punishable  in  Scotland,  but  upon 
the  acts  against  leasing  making  and  slanderers. 

And  thu  will  more  clearly  appear  by  con- 
sider iug,  that  the  penalties  in  the  said  nd 
against  leasing  making  and  slsuderers,  were 
death  ami  forfeituie  of  goods,  which  are  yet 
higher  than  the  penalty  of  Priemunire  by  tlie 
16ih  act  of  Uichard  ihe  2nd,  so  that  it  is  very 
incungruiiu%  to  suppose  that  a  luisderoannour  in 
Ei)((land,  by  a  peity  fine  or  penalty  less  than  e 
Pneninnire,  should  Vail  under  the  iiescri|ition  ef 
the  Scots  acts,  to  which  the  higher  puniUH 
mciits  and  paiiu  were  annexed.  Aiid  tho* 
by  the  4tb  act  of  the  Ute  queen's  parliamenl^ 
holden  in  aono  1703|  the  pttniahmeut  of  *     ' 
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making^  and  f landeriDfj^  is  mitigate,  yet  atill  it  is 
equal  to  the  penalty  of  pnemunire,  and  tlie 
iiiitigatioo  of  the  punisbment  does  not  alter  the 
nature  of  the  crime,  nor  bring  in  a  lesser  (holt 
to  be  leasing  and  idanderingr  which  was  not  so 
before  the  enacting  of  the  milder  law. 

This  will  be  further  dear  from  considering 
thai  inconsistencies  wonki  aryse  from  n  con- 
trary sentiment ;  ffor  supposing  the  case,  the 
fad  charged  upon  the  pannel,  could  be  tried 
both  upon  the  British  act,  and  the  old  Scots  { 
act  ajramst  leasing  making  and  slanderers,  then  ' 
certainly  as  the  pursuer  has  well  plead,  from 
the  authority  of  the  cif  il  law,  the  pursuer  hss 
it  in  his  option,  upon  which  of  the  laws  he  will 
proceed,  and  consequently  neglecting  the 
British  act,  which  has  introduced  siicn  H- 
yoonble  requisites  for  the  benefite  of  the  sub- 
ject touching  the  manner  and  shortness  of  time 
for  the  prosecution,  he  might  lay  his  libel 
upon  the  ants  against  leasing  making  and  slan- 
derers, and  so  to  proceed  at  any  time  within 
the  course  of  prescription,  to  cooTict  the  pannel 
and  sulject  the  pannel  to  penalties,  equal  if 
not  higher  than  those  of  PrsHnuoire,  whereby 
the  subjects  of  Scotland,  at  least  would  be 
enteiriy  deprivtfd  of  the  faN?oefite  of  this  action 
and  statute,  which  from  thencefurth  would  be 
of  no  significancy .  ^ 

Besides  that  the  same  fact  which  in  England 
is  punishable  as  a  misdemannour  with  a  petty 
4ne  or  penalty,  lera  than  these  of  Premunire,  in 
Scotland  would  be  punishable  with  penalties 
eoual  if  not  hij^her  than  those  of  Premunire, 
whicfa  inequality  can  never  be  supposed  with 
any  reason  amongst  sulgects  of  the  same  sove- 
raurne,  and  the  argument  can  be  adranced 
i|;itii  no  other  view,  but  because  the  British  act 
•cannot  be  brought  to  comprehend  the  crime. 
The  lybel  upon  the  acts  of  leasing  making 
would  inteirly  fail,  by  reason  that  it  cannot  now 
be  restricted  to  the  penalties  of  a  ryot,  which 
indeed  seems  to  be  the  nature  of  the  crime 
lybelled,  and  which,  as  is  snpposed,  is  the  import 
of  a  misdemannour  in  England. 

But  3tio.  The  fact  lyhelled  can  never  be 
construed  to  amount  to  the  crime  of  loising 
making,  for  our  law  cap.  21,  statute  Robert  Ist, 
de6iies  the  crime  to  be  the  inrenting  of  rumours 
between  the  king  and  people,  and  by  the  act 
43d  parliat.  2d  James  Ist,  this  crime  is  ex- 
tended to  such  as  tell  or  rehearse  these  false 
rumors,  by  whomsoever  invented  :  but  hitherto 
in  the  construction  of  law,  nothing  was  under- 
stood to  be  leasing  making,  but  where  the  f  alse^ 
boo«ls  were  invented  or  spread  of  the  king  to  the 
people.  And  therefore  it  required  a  particular 
statute,  act  83,  pariiat.  6tb  James  5th,  to  bring 
the  tellers  of  falsehood  to  the  king's  grace,  of  his 
iNirons,  great  men  and  leidges,  under  the  crime 
of  leasing  making.  But  in  all  these  acts,  there 
wasstiH  reaniretl,  that  some  falsehood,  rumour, 
or  report,  should  be  predicate  of  the  king  or  of 
the  people,  before  any  party  could  be  « objected 
to  the  penvltv  of  the  law.  And  if  the  fact  men- 
juooed  an  thu  lybel  be  tryed  by  ibis  plain  and 
fiptif •  dcicriptioa  of  our  law,  it  is  obvious  that 


the  lybel  must  fail,  for  there  is  nothing  lyhelled 
apnken  of  the  king,  and  to  recur  to  mfmnoes 
and  innuendoes,  is  already  shown  to  be  coo- 
trair  to  the  general  disposition  of  law,  and  will 
more,  particularly  appear  to  be  so  with  respect 
to  the  laws  against  leasing  making,  which  by 
our  claim  of  right,  are  styled  to  be  ud  and  obso- 
lete laws,  and  lyable  to  streeches,  as  they  vtt 
likewise  stylled  in  the  foresaid  4th  act  of  the 
parliat.  1703,  mitigating  their  punishment. 

It  is  true  the  pursuer  pretends,  that  whatever 
falsehoods  are  spoke  that  may  engender  discord, 
fall  under  the  description  or  these  acts.  And 
therefore  he  says,  it  was,  that-the  spreading  of 
evil  bruite  or  fame,  against  the  king  of  Prance, 
or  his  subjects,  was  leasing  by  the  act  60, 
parliat.  6th  c|neen  Mary.  And  speeches  in 
prejudice  of  his  m^iesties'  pirents  and  proge- 
nitors, is  leasing  making  in  the  sense  of  the 
act,  pariiat.  4th  James  6th,  and  the  uttering 
of  slanderous  speeches  of  the  estate,  people  of 
England,  or  councellours  thereof,  is  by  the  9th 
act,  parliat.  SOth  James  the  6th,  brought  under 
the  bead  of  leasing  making. 

But  the  pannel  begs  leave  to  ask,  if  these 
particular  statutes  had  not  been  made,  to  bring 
the  foresaid  particulars  statute  against,  under 
the  description  of  leasing  making,  would  they 
have  iufeired  that  crime  by  the  original  laws  of 
Robert  the  Ist,  James  the  5th  ?  Certainly  no ; 
otherwise  there  had  been  no  occasion  fbr  making 
of  these  laws.  And  therefore,  the  pannel  oaay 
in  like  manner  conclude,  that  however  the  fact 
subsumed  upon  against  him,  may  inftar  a  mis- 
demannour, or  ryot,  or  other  crime,  yet  it  must 
be  a  stretch,  (such  as  what  these  laws  have  been 
lyable  to,  and  therefore  cautioned  against  by 
our  claim  of  right,  and  queen  Ann's  act  of  |»rit. 
made  in'SootUnd,)  that  can  brin^  this  fkct  under 
the  description  of  leasing  makmg,  which  the 
pannell  has  no  manner  of  apprehension  about, 
when  be  is  to  be  tryed  before  the  lords  commis- 
sioners of  justiciary  at  the  instance  of  his  ma- 
jestie's  advocate,  who  is  so  well  acquainted  with 
our  laws,  and  the  clemency  of  our  king  and 
constitution. 

Mr.  Hogg,  the  other  pannel,  having  craved 
the  bene6te  of  the  defences  for  Mr.  Grahame, 
which  the  Court  having  allowed,  he  beggs  leave 
also  to  crave  the  benenteof  the  foreroing  infor- 
mation, and  to  repeat  the  same  tor  himself. 
In  respect  whereof,  &c. 

iSic  Subscribitury  Jo.  Palconee. 

February  10,  1715. 

Jiifraa* 

John  Orahame,  Alex,  Crawfurd,  and  Mr. 
William  Hogg^  mdicted  and  accused  ut  in  die 
precedeniu 

The  Lords  Justice  Clerk,  and  Commissk^nert 
of  Justiciary,  having  considered  the  lybel  at  the 
instance  of  sir  David  Dalrymple  of  Uailes,  his 
majestie's  advocat  fbr  his  majestie's  interest, 
against  the  said  John  Graham,  Alexander  Crau- 
fonl,  and  Mr.  William  Hogg,  pannells,  as  re- 
stricted by  his  majestie's  advocate  with  the  fore* 
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atiag  Mete  tberaopM,  Tbej  And  the  wkii  Umt  tcpoatad  ibe  wardi,  To  liiiy  Jutm  liB 
M«Mlborc«diofllM>n,  tbcirdri^iiyaricb^  •igfali' battb, dipMci  be  cmbM  m;  ha  hMM 
Jamci  the  ci^  hii  bMltb,  orilriolnqc  tokiiig    "- -i.--.-    i_.  .__  —    *.__ . — 


JUMa  th*  c^t  trii  ba^y 

Hmn  IjWIed,  wiMntiin,  ntevinl  to  iafcir  kti 

■iMIfM'j'  [tnoiritwart.   And  tcpatl  iIm  dafiracei 

-MapoDed  for  the  Mtd  puMib  ■gaiut  Um  nid 

ijM  M  mtrictnl,  knd  mnht  Itw  pumeUi  uid 

Ivbeil  M  fcMiid  r^lerant  to  the  kaowMga  ofui 

AaoMm. 

Sk SmttcribUar,      Ad.  Cocuuum.  I.  P.  D. 

Sr  Daf  id  Dalrympleof  HuIm,  fan  m^iMtic't 
■dfacal  for  fail  m^intie'iiiitemt,  jiidkUUy  re 
Mikl*  hi*  Ijrbet  wid  ooBcliuiao  tbcraof  to  ko 

Sk  S^hKriUha;  Dafid  DAunmjc 

-  DiatGODtianedtillDactdaytfOo'chck. 
Febnury  11,  ITU. 

Join  Gtakame,  Matamder  Cntcfitrd,  ud 
Mr.  Wiliimm  Hcg^,  iaditUA  iod  mecoMd  «l  Ae 
■ubuice  oThii  majMtw'i  tdfoato/or  liii  Ugb- 
■Mi*  inlerat  ut  m  ttiebtu  p r«cedntitiu. 

air  WiBiMn  Hmwm,  orGbuteuoH. 
Gaarae  Uitd,  of  Oaorgi*. 
TbMMi  FuriMlat,  oTGraMUH. 
FWiiek  H'Dg*al,  ncrebMl  in  EdUngb. 


BEdillkD|b. 

Mka  CWyhcM,  of  TUliahiw.  J 

iaiw  IUniM,of  LiolMirM. 

Aliwi»  Waddd  af  HdlMbwn. 

Jmm  H'Hlilu.  ■MKbui  b  BiiBbaMih. 

ratriskOihMB,  iMfahMit  ia  E4UwA. 

AlenixWr  Ctarfc,  of  OlMduMk. 

^— PriQato,ar8yKii 

JoliB  HhIMb.  iHrahu 

Jgbn  LcMly,  awcbaot  iktn. 

Tlw  •bo*«  Anin  baiaf  all  UwfaOy  iwocn 
lud  Bootgectioii  of  Iha  bw  in  the  eovlnir : 

Hw  U*ja«ie>a  Adrocat  and  wlidMr  ftr  Pro. 
teioB  iddiiced  Mr.  Cnwfard'i  Conhmm. 
.    AialwadduoadtbawitMHMafltrdapMiBf, 


hlMtMfHr.C 

pM  Um  cip  to  bii  head,  aad  dmk  Mt  Iba  Mift. 
D^Mii,  thatbenynoMonptnoHdnaiw 
kil  the  puoatb,  but  that  tbare  wart  alban 
laaUnf  oa.  Coua  kicnIm  paM.  And  Dm  li 
tba  truth  M  be  ibaU  uivar  to  Ood,  ami  4^ 
paaea  ba  cannot  wrile. 
&e&itieriMtir,      AD.Coaona,  I.P.Di 

AltmiderWerk, woMiiT  in  ibaaitjfHBJ 
of  Ediabaufh,  aged  Iwcntjr  aeratt  jann^  wg 
Ibatcbjr,  named,  aoleouilj  bwocb,  pwfad  ^4 
inlnrogBte  a^  nwra.  Dtywiaa,  Ttit  apaa  lfc» 
Mxtaentb  da;  of  Deorn^  tact,  betwiB  tarn 
ud  fin  ft'dock  in  tba  monuDg,  he  did  Ma  Hr. 
GrabanM  and  Mr.  Hogf,  iwa  of  tba  mbmIK 
daaeiBg  nma  ibe  ilrcet  wtib  Hr.  GrawfM 
wfayle  the  bauiboyi  vara  pb^ing,  and  M  am 
Hr.  Crawford  wtih  a  ditn  id  hii  baad,  Mr. 
CianfordH>,Thiaiiihekia)['(bn)lh,aadHr. 

Qui iiiieniiid.  filiiilil jiiii.  aliattiaar 

ud  haai4  Hr.  Crawfurd  realj.'Kiar  JaMa&a 
eight,  and  eaw  bia  drink  tba  Jifnar  ^m  Ihs 
diah,batdidiMil  bear  Hr.  Orabatoa  aaaa  ihi 
heakboriuagJaaealba  cigbt,  neitber  baal 
•n;  af  Ibe  paaaelb  Mine  a  baallb  to  iba  hapaiy 
mMaralioaofkiagJaBMatbaeigirt.  Aadm- 
mcdiatelj  the  depnoant  want  away  and  laA  Um 
eampauy.  Camm  ancalM,  tbe  4af«MM  km- 
■^■INnibagoanl  tbatnigbt,  bapfMwdtota 


poMd.    And  thia  ta  ibalrMb  •ibeahall  M> 
toOod.    And  depanaa be  eaaaat  wriM, 


wUeb  Hr.  Crawford  bad  in  fejn 
•lao  tba  both  aa  ba  rf«N 
anawartoGod. 


Banid  Smitk,  indwdler  in  EdinbDrgb,  and 
ehair-carner  there,  aged  foorty  three  yean 
or  ibereby,  married,  aolemnly  awom,  pn^nd 
«r malice,  prrpidicr,  and  partn)  oonndl,  esa- 
mined  and  mlemgate,  d^osea.  That  the 
month  of  Daeembar  laat,  in  a  morning  betwixt 
firar  and  fire  a'clocfc,  he  did  aee  the  pannella 


■  when  they  had 


dancing,  tl 
if  a  celbr  i 


rljar  with  a  etoop,  and  ton  Mr.  Gra- 
te take  the  ftoop  and  a  cap,  and  fill  a  drink, 
bnd  heard  him  niter  theae  woida.  Here  ia  the 
kfaig*a  health,  aad  aome  other  «f  the  company 
aahed  what  king  f  But  the  deponent  cannot  lie 
peiNtite  by  whom,  king  Jamcatbeeigbta'beaHh. 
And  beinr  intamigale  if  or  ootbaTore  Hr.  Ora- 
haoMarHr.  Hogg  put  the  cap  to  their  heada. 


hfalmlm,  wnldier  in  the  city  gnar^ 
■ged  fbortyfoaryeai*,  artbrreby,mamed,aa- 
Inanly  ewom,  p«uged  of  malice  and  ptrjndicai 
ialemgala,  d^onca,  That  aoma  time  ia  tba 
month  of  December  laal,  aboal  Tout  or  Re« 
a'dodi  ia  tba  morning.  The  deponeal  aaw  tba 
three  p»""ttt  atanding  on  the  high  atreet  of 
Edinburgh,  near  tba  Tmi,  and  ibe  BMd  pannaJla 
bad  a  CMpme  atonp  and  a  cu  amongat  than, 
■nd  the  depooent  heaid  Hr.  Orahame  the  m- 
ud  drink  to  the  hcahh  of  king  Jamea  the  eigb^ 
!»  wbatbaranyoTth* 


other  paonela  repealed  theae  worda,  and  th« 
deponent  bang  dcaired  to  point  at  iIm  gantle- 
man  who  bad  vtlered  tlieae  worda,  he  poialaJ 
•t  Hr.  Orahame.  Caaia  ttieiUi*,  the  dep»- 
nent  waa  on  the  gnard  thai  night,  and  waa  gv- 
ing  down  wilb  •  watcb  coat  to  ooe  of  m 
cuooradea  thai  aiood  centry  near  the  pbM* 
where  the  pennella  were.  And  UuaiathelnMb 
■s  be  aball  anawer  to  God. 

5k  SmiicribUttr,         Juiu  Mucoul. 
Ja.  U'Kehui. 
A»drtm  CatHelam,  aetjeanl  in  the  city  gnaid, 
aged  Ally  yetta,  or  thochy,  nanicd,  aaSmalf 
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MToni,  Mrrge^  and  tnterrogitty  defKiM,  tfiat  be- 
toriit  mr  Mid  fife  in  tfo  noniiig  of  lone 
4mf  m  Deoettiber  kit,  the  dmoent  wti 
CMM  by  a  oeotinell  in  tbe  goanl  door  to  go 
to  Jiihis  o^oare,  where  there  were  some 
rawn  drinking  to  the  health  of  king  JameB 
eighty  and  as  the  deponent  was  at  ttegnard 
r»  lie  heard  soaae  persons  cryioflr,  To  the 
health,  to  the  happy  resturationy  and  immed- 
diatel J  the  deponent  went  in  to  bring  out  a 
party  of  the  guard  with  their  arms,  and  with 
tbe  party  went  towards  Milns  sqoare,  and  the 
company  fled,  and  the  deoonent  and  the  par^ 
porsmdthem,  and  sdsed  tne  nanneUs  in  a  stair. 
Vmtm  9aemiie  patet.  And  thb  is  the  tmth  as 
he  shall  answer  to  God. 

Sic  StAKrikUur^       Anorsw  Castlblaw. 

W.  Caldbewooo. 

The  Assise  ordained  to  enclose  and  return 
Aenr  Tcrdict  next  day  at  9  o'clock, 

Febrmfy  IS,  1715. 

IfUran* 

Jokm  Grahame^  Alexander  Cramfurdf  and 
MB.WUHam£ogg. 

The  said  day  tbe  persons  who  past  n|>on  tbe 
Amyse  of  the  Slid  oannells  returned  their  Ver- 
4et,  in  presence  of  the  said  lords,  whereof  the 
imrftbows, 

BniNBUBaB,  February  11,  If  15. 

The  above  Amyse  having  incloeed,did  choyse 
mr  WilUam  Nensies,  of  Glaidstanii,  to  be  their 
ehancdlor,  and  Thomas  Fairholm,  of  Green - 
Mil,  thebr  derk.  And  having  considered  the 
lyhcl  at  the  instance  of  sir  ImvmI  Dalryrople, 
wflailm,  hia m^esties  advocat  for  his  highnem 
inlmcst,  against  John  Grahame,  Alexander 
dranfiird,  and  Mr.  William  Hoggr*  pannells, 
the^Lords  Justice  Clerk  and  Coniroissioners  of 
Josliciary,  their  interloqoitor  thereon,  and  de- 
positioiis  of  the  witnesses  adduced  against  the 


John  Grahame  and  Mr.  William  Hom 
with  the  judicial  Confession  emitted  jadieiiJlj^ 
by  Alexander  Crauford,  all  in  one  voioe  find  it 
not  proven,  that  John  Grahame  or  Mr.  WiUiaaa 
Hoffg,  panneHs,  did  drink  king  James  the  e^ht 
bis  health,  nor  did  drink  to  Idog  James  tbe  eicfat 
his  happy  restoratioo.  And  find  tbe  lyM 
proven  ai(|[ainBt  Alexander  Crawliird,  pannel,  by 
nis  judicial  Confession.  lo  witness  whereof 
thir  presents  are  subscribed  by  our  said  cban,- 
cellour  and  clerk. 
Sic  SubtcribUurf    W.  Memtos,  Chaneettor. 

T.  Faibiiouib,  Clerk. 

After  oppeninff  and  reading  of  which  Terdiol 
of  Assyze,  the  Lords  Justice  Clerk  and  Com« 
missioners  of  Justiciary,  in  respect  whereoi^ 
assoilzie  the  said  John  Grahame  and  Mr.  Wil- 
liam Hogg,  pannells,  and  dismiss  them  firooi 
the  barr. 

Sic  Subscribiiur^     Ao.  Cocxburnb,  f .  P.  D* 

February  91, 1715. 

fniran* 

Alexander  Cromfurd  yonnger,  of  Manual- 
mihie. 

The  Lords  Justice  Clerk  and  Commissiooerf 
of  Justiciary,  having  considered  the  Verdiet  of 
Assyse  returned  upon  the  19th  day  of  Febraarr 
instant,  asainst  the  said  Alexander  Crawford, 
pannel;  Uiey  in  respect  thereof,  by  the  month 
of  Charles  Kinross,  maoejr  of  court,  fyne  and 
amerciate-the  said  Alexander  Crawford,  in  the^ 
sum  of  60/.  sterling,  to  be  payed  to  his  majee- 
tie's  receiver  general  for  his  nu^jestie's  use^  be- 
twixt and  the  1st  day  of  July  next  to  oome, 
and  ordain  him  to  be  carried  to  prison  until 
he  jzive  bond  and  sufficient  cantieB  that  he 
sbalimake  payment  of  tbe  said  sum  in  manner 
fbrt^ud.— 5ic  Suh$cribitur^ 

Ad.  Cockburn.         W.  Calderwood. 

GiLB.  Eliot.  J.  Hamilton. 

Ja.  M*  Kenzib.         p.  Brskinb. 


468.  The  Trial  of  Major  John  Oneby^*  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Right  Hon.  Sir  Francis  Forbes, 
knt  Lord-Mayor  of  London,  Mr.  Baron  Hale,  Sir  William 
Thompson,  knt  Recorder  of  London,  and  others  his  Majesty's 
Justices,  for  the  Murder  of  Wm,  Gower,  esq. :  12  George  L 
A.  D.  1726. 


.«  John  Oneby«  of  St.  Martin's  in  the  Fields, 
gent,  was  indicted,  for  that  lie,  on  the  2nd  day 
vf  Fehmary,  IS  Geo.  at  the  said  parish,  felo- 
nioosly,  Tolontarily,  and  of  his  malice  fore- 
thongnt,  made  an  assault  upon  one  William 
Gower,  esq.  and  that  he  the  said  John  Oneby, 
with  a  sword  which  he  then  and  there  held 

«  See  9  Stra.  76a.   %  Urd  Raym.  1485.   1 
Barr.  17. 


drawn  in  his  right  hand,  the  said  William 
Gower  in  and  upon  the  left  part  of  his  belly, 
near  the  navel,  feloniously,  Toluotarily,  and  of 
his  malice  tbrethonght,  did  strike  and  thrust, 
gifiog  the  said  Wilnam  Gower,  then  and  there, 
with  the  said  drawn  sword,  in  and  upon  his 
said  kit  part  of  his  bell  j,  near  the  narel,  a  mor- 
tal wound  of  the  length  of  one  inch  and  a  half, 
and  of  the  depth  of  ten  inches ;  of  which  mor- 
tal wound  the  s|ud  William  Gower  lired  In  n 
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lui|^iiifhiDsr  condidon,  from  the  9n<l  dt?  oF  Fe- 
kruanr  to  the  9rd  day  of  the  said  Femruarj ; 
on  wbieh  Srd  dav  of  February,  the  said  Wil- 
Main  Gower,  at  the  |iarish  aforesaid,  of  the  said 
mortal  woond  did  die ;  aod  that  the  said  Jolin 
Oneby,  the  said  William  Gower  fekraiousiy, 
▼olnntarily,  and  of  bis  malice  forethought,  did 
kill  and  murder.'* 

He  was  a  second  time  indicted,  on  the  coro- 
ner's  inquisition,  for  the  said  murder. 

Tkomoi  Hamkint.  On  the  Sod  of  February, 
between  nine  and  ten  at  night,  Mr.  Bluut,  the 
deceased,  the  prisoner  and  uiyself,  wvnt  from 
Will's  coffee- liouae  to  the  Castle  tavern  in 
Drury-laue,  where,  in  about  half  an  hour,  Mr. 
ftich  came  to  us.  After  the  fourth  Uittle,  the 
prisoner  called  for  a  box  and  dice ;  the  drawer 
■aid,  they  had  none  in  the  house;  '*Why 
then,"  8a\'8  the  prisoner,  **  briu^  the  pepper- 
box.'* The  drawer  brouji^ht  it,  and  dice  were 
laid  unon  tbe  table :  but  1  don't  know  by  whom. 
We  played  low,  nobody  scttiug  olmve  half  a 
guinea,  and  yet  1  had  no  great  inclioatiou  to 
game,  and  especially  to  set  the  prisoner  ;  and 
tnerefore,  after  a  trifling  loss  1  declined  the 
plav.  The  prisoner  appeared  disgusted  at  it, 
and  asked  me  why  1  refused  ?  I  vM  him  1 
should  use  mj  own  pleasure,  whetlier  it  was 
agreeable  to  his  humour  or  not.  The  rest  coo- 
tinned  playing.  The  deceased  lost  SOi.  Mr. 
llich  said,  **Who  will  set  me  three  half 
crowns?"  Upon  wbich  the  deceased  took 
aometbing  out  of  his  pocket,  and  laid  it  on  the 
table,  but  concealed  it  with  his  hand,  and  said, 
*^  I'll  set  ye  three  pieces ;"  and  then  taking  his 
band  *^^y%  we  saw  three  half- pence.  This 
was  not  offered  to  the  prisoner  ;  but  he  apnear- 
ed  to  be  mnch  affronted.  He  said,  ^'  lliat  is 
Tery  impertinent  to  set  three  halt -ponce."  The 
deceased  said,  '*  What  do  you  mean  by  imper- 
tinent ?**  And  the  prisooer  replied,  **  You  are 
an  impertinent  pui»py  ;"  aud  presently  snatch- 
ed up  a  bottle,  and  threw  it  at  the  deccased^s 
bead,  and  it  beat  some  powder  out  of  his  wig, 
but  did  him  no  hurt,  lie,  io  return,  tossed  a 
glass  or  a  candlestick,  I  can*t  tell  which,  at  the 
prisoner;  hut  it  did  not  reach  him.  They 
both  rose  up  together,  and  went  to  their  swords, 
which  hung  up  in  the  room.  The  deceased 
being  quickest,  got  his  sword  first,  and  drew  it, 
and  stood  still  in  a  posture  of  defence,  at  a  good 
distanoe  from  the  prisoner,  who  was  advanc- 
ing, and  was  drawing  his  sword  to  meet  him ; 
bat  Mr.  Rich  step|)ed  in  between,  and  pre- 
vented him.  Then  the  deocssed  threw  away 
bis  sword,  aod  they  all  sat  down  agaio,  and 
drank  for  about  half  ao  hour ;  when  the  de- 
ceased offering  his  h&nd  to  the  prisoner,  said, 
**  We  have  hM  words,  major,  and  you  was  the 
aggressor;  but  let  us  agree."  T!ie  prisoner 
answered,  *'No,  damn  ye!  I'll  have  your 
blood!"    And  then  turnmg  to   me,  he  said. 


**  Hawkins,  vou  was  the  occasion  of  this." 
**  Why  then,"  says  1,  **  if  ye  have  done  with 
bin,  and  have  any  thing  to  say  to  me,  1 
yoMT  man,  and  ru  see  you  out."    **  No,"  i 


am 
says 
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be,  "  I  have  another  chap  flrst.**  !■  abool 
half  an  hour  after  this,  which  was  Mir  ifarM 
in  the  morning,  the  companv  broke  ap,  I  %s«bI 
out  of  the  niom  first,  and  Mr.  Blunt,  aod  Mr. 
Rich  were  next  afW  me.  When  I  casoe  ialw 
tbe  streH  it  rained,  and  I  run  under  a  pMil- 
house,  where  1  sttKMl  a  little  while ;  bat  ail 
bavin;;  a  chair  ready,  and  seeing  none  of  tbo 
company  come  out,  1  returned  to  tbe  ioom, 
f^bere  I  found  tlie  deceased  %rouiided,  ami  I— a 
ing  on  a  chair  in  a  languishing  conditioa.  Ho 
died  the  next  morning.  1  knew  him  intimate- 
ly,  and  I  don't  belw? e  that  Ibere  was  a 
tempered  man  in  the  world. 

John  Rich.     I,  the  prisoner,  the 
aud  Noine  others,  went  together  te  see  the 
tnisfe<ly  of  Hecuba ;    we  sat  in  tlie  pit.    Tbo 
deceased  and  the  prisooer  appi'ared  lo  bo  good 
frieods  all  the  time  of  the  play  ;  and  as  oooooa 
it  was  done  I  lef\  them  ;   but  met  them  agaio 
at  the  Castle  tavern  in  about  half  an  hour.  Tbe 
prisoner  and  I  railed  for  a  Ikix  and  tlice ;  wbicb 
not  being  to  be  had,  he  calM  for  a  |»epper-box, 
and  it  was  brought ;  I  saw  dice  lying  opon  tbo 
table,  but  don't  know  how  they  came  tliero.    1 
said.  Let  us  play  low.    S{>nio  words  past  be- 
tween the  prJMHier  and  Air.  Hawkins,     1  kid 
down  three  half  crowns.    The  major  act  no. 
I  threw.    Seven  was  the  nwin,  and  aix  tba 
chance.    The  deceafied  put  down  three  boU*- 
ptrnce  against  ine,  and  said.  Here,  I'll  set  yo 
three  pieces.    The  prisoner  damned  him,  aod 
called  him  an  impertinent  puppy.    8ir,  aaid 
the  deceased,  I  am  not  afraid  of^ye,  and  hetbal 
calb  me  a  puppy  is  a  scoundrel.     At  tbeio 
words,  the  prisoner  threw  a  iNrttte  at  him.     It 
brushed  his  wig  as  it  passtrd,  and  he  in  rctom 
tossed  a  glass.    Tht*y  l>oth  g<»t  up  to^etber ; 
but  the  deceased  bein«;  uiniMest.  j>iropedootbe 
table,  and  reachitl  his  swoid  first ;   and  tboo 
stepping  down,  he  drew,  and  stood  ready  lo  do- 
fend  himself,  but  made  no  offer  to  push.     Io> 
the  mean  time,  the  prisoner  took  down  his 
sword  and  cane,  which  hung  tugetlier;   and 
there  lieing  the  table  and  a  chair  between  tbem, 
he  came  round  the  table,  and  was  going  to 
gage  w  iili  the  decowed ;  but  1  stepued  beti 
them,  told  tbe  prisooer,  who  was  drawing  bit 
sword,  if  he  made  a  longe,  it  must  be  through 
my  body,  which,  as  1  was  unarraetl,  would  bo 
wilful  murder.    The  deceased  then  threw  awaj 
his  sword,  and  they  both  sat  down  ag^ain.   Tbo 
deceased  put  his  hand  forwanl,  and  said,  Conie» 
major,  let  us  be  rec<»ncilefl,  words  in  heat  maj 
be  forgot  and  forgiven.    Tlie  prisoner  answer- 
ed, God  damn  you,  you  lie — I'll  have  yoor 
blood,  by  God!    And  then,   turning  to  Mr* 
Hawkins,  he  said,  This  is  all  along  of  you. 
Mr.  Hawkins  answered.   Then    1  am   \ottr 
man ;    aud  the  prisoner  replied.  No,  1  uavo 
anotlier  chap  to  deal  with  first.     When  we  all 
got  up  to  go,  the  prisooer  hung  his  great  rug- 
coat  upon  his  shoulders,  and  1  think  buttoned 
it  in  ooe  or  two  places.     Mr.  Hawkins  wcol 
out  first,  Mr.  Blunt  next,  tlie  dcceaseil  followed 
hiiu  ;    1,  the  deceased,  and  tbe  prisoner  camo 
last :  but  ht  was  hardly  out  of  the  room,  whca 
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Im  ctllcd  to  the  deceased,  Hark  ytii»  younff 
geoUeraaiii  a  word  wi*  ye.  The  deceated 
tnroed  back,  they  both  re-entered  the  rooio. 
The  door  was  immediately  shut  fast  1  heard 
It  clashing  of  swords,  aod  a  loud  stamp  on  the 
floor,  which  1  guessed  was  made  bv  the  pri- 
aoner,  he  beiog  a  very  hea? y  man.  Mr.  Blunt 
•od  1  stepped  back,  add  endeavoured  to  get  in ; 
we  could  not  readily  open  the  door ;  but  the 
drawer  coming  to  our  assistance,  we  made  an 
•Btfaince,  Mr.  Blunt  fii-st,  and  I  close  behind 
Jum.  The  prisoner  was  then  next  to  the  door, 
aad  standing  with  his  sword  drawn  in  his  right 
hand,  the  noint  of  it  being  towards  the  deceas- 
•d«  whom  lie  held  by  the  shoulder  with  his  left 
hand.  I  think  the  deceased  had  then  no  sword 
in  his  hand,  at  least  I  saw  none ;  and  1  soon 
afterwards  found  it  close  to  the  wainscot,  be- 
liind  the  folding  of  the  great  o?al  table.  It  was 
bloody  and  greasy  four  or  five  inches  from  the 

Kiot.  The  deceased  closed  with  the  prisoner ; 
t  in  such  a  manner,  as  if  he  rather  fell  to- 
wards him  throuiifb  weakness,  than  otherwise, 
which  makes  me  think  the  wound  was  ^iven 
liim  belbre  we  came  in.  We  put  him  mto  a 
chair,  and  sent  for  a  surgeon.  A%  I  held  up 
my  hand  to  part  them,  I  felt  a  little  prick 
Ihroogh  my  coat,  by  the  prisoner's  sword ;  but 
I  believe  it  was  done  accidentally.  Mr.  Blunt 
•t  the  same  time  clapped  bis  hand  on  his  belly, 
and  said  be  was  dangerously  wounded ;  but  1 
am  ignorant  by  what  means.  1  told  the  pri- 
•ooer,  when  we  came  out  of  the  room,  that  I 
was  afraid  he  had  killed  the  deceased ;  No, 
aavs  he,  1  might  have  done  it,  if  I  would  ;  but 
I  have  only  frighted  him.  But  suppose  I  had 
killed  him,  1  koow  what  I  do  in  those  affairs  ; 
for  if  1  had  killed  him  to-night,  in  the  heat  of 
baaaion,  1  should  have  had  the  law  on  my  side ; 
out  if  I  had  done  it  at  any  other  time,  it  wuuld 
have  looked  like  a  set  lueetinGf,  and  not  a  ren- 
counter. I  advised  him,  however,  to  make  off, 
for  fear  of  the  worst.  1  asked  the  deceased  on 
liis  death- bed,  if  he  received  the  wound  fairly  ? 
Be  aiiswere<l,  faintly,  **  I  think  I  did — but — f 
(don't  know — what  ini^ht  have  happened — if 
you— had  not — come  in." 

Michael  Blunt,  From  the  play  we  went  to 
Will's,  aod  thence  to  the  Castle,  where  we  were 
Terv  merry  aod  friendly,  till  the  dice  were 
calTed  for.  We  played  low,  but  Mr.  Hawkins 
•oon  declined  ;  upon  which  the  prisoner  said 
io  him,  Why  do  you  come  inlo  company, 
when  you  won't  do  as  others  do  ?  Mr.  Haw- 
kins answered,  Don't  trouble  yourself  about 
me,  I'll  do  as  I  please.  The  deceased  set 
Ibree  half-pence:  the  prisoner  said  it  was 
damneil  impertinent ;  and  some  other  words 
passing,  he  flung  a  flask  at  the  deceased,  who 
10  return  tossed  a  glass  or  a  candlestick.  They 
took  their  swords,  hut  were  prevented  from  en- 
gaging, and  so  they  sat  down  again  ;  the  de- 
ceased oflTered  his  hand  to  be  reconciled,  upon 
which  the  prisoner  gave  him  very  ill  language, 
and  swore  he  would  have  his  blood.  As  this 
made  me  apprehensive  that  their  ouarrel  would 
break  out  again  the  nejU  day,  I  invited  the 

VUfc.  XVII. 


conipany  to  dine  with  me,  in  hopes  to  bring  on 
a  reconciliation,  and  prevent  future  mischief. 
The  prisoner  answered  my  offer  with.  No,  God 
damn  ye,  I'll  dine  with  none  of  ye.  Are  ye 
angry.  Sir,  says  I,  Have  ye  any  thing  to  say 
to  me?  Or  me?  says  Mr.  Hawkins.  Or  me? 
says  Mr.  Rich.  No,  he  had  nothing  to  say  to 
any  of  ns. .  This  was  about  two  or  three  in  the 
morning.  And  after  we  were  all  come  out  of 
the  room,  I  heard  the  prisoner  call  the  deceased 
back ;  and  th^y  were  no  sooner  got  into  the 
room  again,  but  the  door  was  flung  to,  with^ 
great  violence,  and  I  heard  the  clashing  of 
swords.  When  1  got  in,  which  was  with  much 
,  difficulty,  I  did  not  see  that  the  deceased  had 
any  sword  in  his  hand,  but  be  was  sinking  for- 
ward ;  and  I,  by  going  to  assist  him,  received 
a  wound  in  my  belly,  which  I  was  afraid  was 
mortal ;  but  I  cannot  tell  how,  Or  by  whqm  it 
was  given,  though  I  think  it  could  not  be  by  tba 
deceased,  because  be  had  no  sword  ;  and  be- 
aidee,  was  not  in  a  condition  to  do  it.  A  8ur« 
geon  being  in  the  house,  gave  me  his  imiiie- 
diate  assistance. 

Mr.  Shaw^  the  surgeon.  T  found  the  da- 
ceased  languishing  io  a  chair.  His  intestines 
appeared  at  the  wound,  and  by  being  expoaed 
to  the  air  began  to  mortify.  When  1  haid 
dressed  him  I  sent  him  home ;  but  the  nez^ 
day  I  found  a  second  rupture  of  the  intestines* 
He  died  soon  aiWr ;  and  that  wound  was  tha 
cause  of  his  death. 

Prisoner,  A  wager  was  laid  betwixt  Mr. 
Rich  and  Mr.  Blunt,  concerning  Mr.  Mills'a 
acting  the  part  of  Csesar  in  the  play  of  Julius 
Caesar,  and  it  was  lost  by  Mr.  Blunt.  After 
this  a  box  and  dice  were  called  for,  but  not  by 
mo;  the  drawer  said  he  had  dice,  but  no  box ; 
upon  which  somebody  called  for  a  pepper-box. 
I  flung  a  main  at  12d.  and  passed  it  about. 
Mr.  Hawkins  refusing,  I  said,  I  thought  there 
was  as  good  fellowship  in  a  Utile  play,  as  in  al- 
together drinking :  then  we  played  for  half-a- 
crown  or  3s. ;  and  when  the  box  came  round 
again,  the  rest  likewise  refused  to  play ;  at 
last,  the  deceasetl  offered  to  set  three  half- 
pence, which  1  said  was  very  impertinent.  He 
called  me  rascal ;  **  You  impertinent  puppy," 
says  I,  ''  what  do  you  mean  by  that.'*"  Upon 
which,  he  threw  a  glass  at  my  head,  and  drew 
upon  me.  I  told  him,  he  acted  basely  io  draw- 
ing upon  me,  when  it  was  he  that  gave  the 
affront.  After  this  1  put  on  my  great  coat, 
and  was  cfoing  out.  Mr.  Ua^^kins  had  slipt 
away,  ana  the  rest  being  gone  out  of  the  room, 
the  deceased  pushed  the  door  to,  and  drew  upon 
me,  and  wounded  me  in  the  knee,  and  cut  my 
fingers.  I  parried  and  closed  with  him ;  he 
eudeavoured  to  stab  me  in  the  back ;  at  which 
time  Mr.  Blunt  came  in,  and  received  a  wound 
in  his  hell}',  which  must  have  been  by  the  de- 
ceased's sword. 

John  BarneSf  the  drawer.  I  threw  the  pri- 
soner's great  coat  over  his  shoulders,  as  he  was 
going  out.  Mr.  Hawkins  came  out  first,  and 
asked  if  his  chair  was  at  the  door  ?  J  said.  Yes. 
Mr.  Blunt  followed,  and  I  went  down  to  unbar. 

D 
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the  door;  the  ml  of  the  company  not  comiDg*, 
I  went  iMck  anil  met  Mr.  Ridi ;  he  bid  meopea 
the  door ;  1  thoujjjrht  be  meant  the  street-door, 
ami  ivaa  turnini^  that  way  ai^ain ;  hot  lie  aware 
at  me,  and  told  me  the  other  door :  1  opened 
h,  and  went  in  first,  and  tlie  deceased  and  the 

Crisoner  were  both  with  their  sworda  in  their 
ends,  poit.ting  towards  each  other.  The  de- 
ceased closed  with  tlie  prisoner  in  a  manner  aa 
if  he  waa  rather  fiillinf|r  than  pushing ;  and  the 
]iriaoner  with  bis  left  band  bail  liold  of  the  de» 
erased,  who,  as  soon  as  we  parted  them,  waa 
ao  weak  that  he  coukl  not  stand.  I  did  not  ai>e 
bim  bleedioir  when  1  came  into  the  room, 
thouforb  I  cried  oat  to  the  priaoner.  For  God's 
sake  what  are  yc  doin;? 

Priumer.  Did  not  yon  see  the  deceased 
•fi^r  to  stab  me  in  the  buck  ? — Bamei.  No. 

Mr.  BurdeU  a  surgeon.  The  next  day  in 
the  e? ening",  the  prisoner  sent  a  coach  to  ray 
house  with  a  letter  for  me,  informinfr  me  that  he 
had  been  wounded  in  a  rencounter,  and  desiring 
me  to  come  to  him.  I  went,  and  found  him  hi 
bed  at  the  house  of  Mrs.  Gardiner,  in  Dean- 
street,  near  Red- lion-square,  where  he  had 
tencealed  himself.  He  had  one  wound  bek»w 
iis  knee  an  inch  and  half  long,  another  on  his 
buttock,  two  of  his  6ngers  were  cut  in  the  first 
joint,  anil  he  shewed  me  three  or  four  holes  in 
his  breeches;  but  none  of  bis  wounds  were 
abore  a  quarter  of  an  inch  deep,  and  that  in  his 
leg  had  but  just  raised  the  skin. 

Mrs.  Gardiner,  The  priaoner  came  to  my 
bouse  about  two  o'clock  in  the  morning:  be 
^ras  bloodv,  and  upon  searching  him,  I  found  a 
wound  in  bis  buttock  as  deep  aa  my  linger,  and 
r  dressed  it  for  him. 

Court,  The  evidence  is  plain,  that  the  pri- 
aoner gmre  the  first  provocation  ;  and  it  is  not 
denied,  that  he  afterwards  killed  the  deceased. 
The  question  is.  Whether  from  the  time  the 
prisoner  threw  the  bottle,  to  the  time  the  de« 
ceased  received  the  wound,  there  was  any  re- 
conciliation ?  If  there  was  not,  1  think  it  can 
be  no  less  than  mnrdcr. 

The  jury  found  there  was  no  reconciliation ; 
but  not  being  satisfied  as  to  the  murder,  they 
agreed  upon  a  special  verdict. 

The  counsel  on  both  sides  attending,  they 
stated  the  principal  points  of  the  evklence  for 
the  consideration  of  the  judges. 

What  the  pi'isoner's  counsel  drew  up,  waa 
to  this  effect : 

'*  We  fiud  that  the  prisoner,  the  deceased, 
and  three  more  met  at  the  tavern,  where  they 
all  appeared  very  friendly. — A  box  and  dice 
were  called  for,*-they  played  some  time  toge- 
ther, till  Mr.  Rich  said,  Who  will  set  me  three 
half-crowns? — ^The  deceased  put  down  three 
half- pence,  and  said,  V\\  set  ye  three  pieces. — 
The  prisoner  said,  That's  impertinent — the 
deceased  aoswrred,  He  that  says  I  am  imper- 
tinent, is  a  rascal. — The  prisoner  threw  a 
bottle,  and  the  deceased  threw  a  i^lass. — ^They 
both  got  up,  and  took  their  swords ;  but  one  of 
the  Company  stepped  in,  and  prevented  their 
engaging. — ^Tbey  sat  down  ogain  to  drink, — 


Trial  ofMt^  Oiidgff 

staid  about  an  boor,  and  then  tbt 
broke  Dp.— The  prisoner  pnt  on  his  grssft 
-~They  all  went  out  of  ttie  room.--^ba 
sonar  and  the  deesaaed  returned,  the  i 
abut,  and  the  dashing  of  sworda  waa 
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Tbeoomad  for  the  king  stated  tba  evidcnet 
^  to  the  followmg  purpoae : 


"  We  find,  that  on  tbe  9d  of  Fsbrwry 
priaoncTy  the  deceased,  and  three  others 
m  company  at  the  Castle- tavern,  and  ooni 
in  a  peaceable  manner  for  about  two  bourn.— 
The  prikoner  then  called  for  a  box  and  diM| 
hot  none  being  la  be  had,  he  called  fiN-tbi 
pepper-box,  wbirb  waa  bTOttfrbt*— Dice  wsN 
found  npon  the  table ; — tbey  played  at  baasii, 
—Mr.  Rich  asked,  who  wonM  set  bin  tbraa 
half-crowns  r  Tbedeoeaaed  in  a  jocsJar  sssA* 
aer  laid  down  three  half-^noe,  and  aaid^ 
There's  three  pieces— the  pnaoner  calked  him 
an  impertinent  puppy,  and  threw  a  bottle  at 
him,  which  missecl  liim,  hot  brtislied  bis  wig; 
—The  decesscd  tsssed  a  glaaa  or  candlastjsb  s> 
the  prisoner,  whkh  did  not  hit  Wa.— Tbay 
both  rose  up,  end  took  ttieir  swords ;  biK 
prevented  from  flgbting.— They  sst 
sgain.-*The  deceased  offwed  to  bo 
vrith  the  prisoner ;  but  the  prisoner 
No,  God  damn  ye!  I'll  have  yonrMsod,  bj 
Ood! — In  shoot  an  boiir  afler  thia,  the  oo«a« 
pany  all  went  not  of  tlie  room ;  biit  the  pri* 
aoner  called  to  the  deceased,  aad  said,  Yau^f 
gentleman,  a  word  with  ye. — ^They  botbiw* 
turned  uito  the  room, — the  door  was  abat  wii^ 
violence,  and  the  clashing  of  swords  waabsavi. 
^We  find  that  firom  the  time  that  the  battia 
was  flung,  to  the  time  of  the  breaking  up  of  Ibt 
company,  there  was  no  reconciliatioii." 

These  two  rou^h  draiitclitfi  being  cnmparodi 
and  some  alterations  being  made,  a  third  araa 
drawn  up,  which  was  agreed  to  and  aigncd  by 
the  jury,  and  was  to  this  tenor. 

Special  Verdict. 

«'  That  npon  the  2d  day  of  Febmarjr,  Vt^ 
tlie  priaoner  and  the  dco^ased  were  in  coos* 
nany,  together  with  John  Rich,  Tliomaa  Haw<- 
ktns  and  Michael  Blunt,  in  a  room  at  tbo 
Castle -tavern  in  Drury-Une,  in  the  oounty  of 
Middlesex,  in  afrirndiy  manner.  That  after 
they  had  conf tnned  thua  fbr  two  hours,  box  aa4 
dice  were  called  for;  the  drawer  aaid,  hebai 
dice  but  no  box ;  and  thereupon  the  priaonas 
bid  the  drawer  tiring  theneppcr-bax,  which  be 
immediately  did :  and  tnen  the  company  be* 
gan  to  play  at  hazard ;  and  alW  they  bai 
played  some  time,  the  said  Rich  asked,  if  aey 
one  %Tould  aet  him  three  half-crownaF  Whcra^ 
upon  the  deceased  in  a  jocular  osano 

down  three  half-penny  pieces,  and  then 

the  said  Rich,  I  nave  wt  vou  three  piecea,  ai 
the  prisoner  at  the  same  time  set  the  aaid  Racb 
three  half-crowns,  which  the  said  Rich  woe : 
and  immediately,  after  the  prisoner  in  an  aegiy 
manner,  turned  about  to  tbe  deceased,  aadaawi 
It  was  an  impertinent  thing  to  asl  bslf-peees^ 
sod  thst  the  decca^d  vraa   an  ~ 
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ipuppy  for  to  dokg ;  to  whieb  the  dJeceatcd 
WMwered,  Whoever  celled  kim  eo  wee  e 
npcel.  Thet  thereupon  the  eeid  John  Oeehv 
ieok  op  e  holtie,  and  with  greet  three  threw  ft 
*erffm  MBdiet'  WiUielmuBi  Gower ;'  which 
belUe  did  Mt  hit  the  seid  Gower,  hot  brushed 
hie  perriwi^,  et  it  peaeed  by  hie  head,  apd  beat 
o«t  eoBM  of  the  powder ;  wherenpon  the  de-  * 
ewmii immedialefy  after  toeied  aeentlleitick  or 
koltie  '  ergm  jmBdiet' Johamiein  Ooeby,*  hut 
M  aeC  hit  him  with  the  same :  opoo  which 
tlM  deesased  and  the  iirisoner  hnth  rose  up  to 
Jhtch  their  swords,  whwh  then  kin^  up  in  the 
;  and  the  deceased  drew  his  sword,  hut 


th«  prieeacT  was  prevented  ftom  drawing'his 
hv  mm  oOQspanjr ;  and  the  deceased  diereiipon 
lieew  away  hie  sword,  and  the  coaipaoy  inter- 
^^  my  jet  down  egain  for  the  space  of  «|i 
That  at  the  expirslion  of  an  hew,  the 
~  said  le  the  prisoner,  IVe  have  ted  hot 


woriaj  hut  ye<  was  the  aggreeser ;  btttlthink 

mdatthea 


teetnay  pass  it  over ;  and  at  thesams  tine  of- 
fered We  hend  te  the  said  John  Oneby,  to  which 
Jhe  said  John  Oneby  answered,  No,  daiwi  yon, 
1  wfll  imve  yonr  blood.  They  further  find, 
that  aAerwards  the  reckqumff  was  paid  by  the 
^eoeaaed,  the  prisoner,  Ricii,  Hawkins  and 
Btnat ;  and  ail  the  oooiptay,  except:  the  pri- 
r,  went  out  of  the  room  to  go  home ;  and 


the  prieoner  reoMinuig  akme  in  Ibe  room,  caNed 
to  the  deeaaeed  in  these  words,  Young  man, 
«oaie  bade,  I  have  something  to  say  lo  you ; 
wherenpon -the  deceased  retomed  into  the  room, 
and  imaMdiately  the  door  was  '^^flung  to  and 
ahsit^  and  thereby  the  rest  of  the  company  were 
«niiided :  end  then  a  dashinof  of  ewords  was 
licard,aod  the  prisoner,  with  bis  sword,  gave 
the  deceased  the  mortal  wound  mentioned  in 
the  indictment,  of  which  be  died  the  next  day. 
They  further  find,  that  at  the  bneaking  up  of 
the  compeoy,  the  prisoner  had  hie  |2freat  coat 
thrown  over  bis  slioulders;  and  that  be  re- 
ceived three  slight  wounds  in  the  engagement ; 
and  that  the  &ceased  being  asked,  upon  bis 
death -bed,  whether  be  received  bis  wound  in  a 
manner,  amonnt  swordsmen,  called  fair,  an- 
swered, I  think  I  did.  That  from  the  time  of 
throwing  the  bottle,  there  was  no  reconcilia- 
tion between  the  prisoner  and  the  deceased. 
And  whether  this  be  murder  or  manslaughter, 
Che  jury  pray  the  advice  of  the  Court,  and  find 
accordingly." 

The  prisoner  being  carried  back  to  Newgate, 
renoained  very  easy,  for  about  a  twelve-month, 
iMving  no  irons  on,  and  lodged  in  a  commodious 
room ;    and  as  the  prosecutor  bad  taken  no 


towards  bringing  on  the  faearinnf  of  the 
Special  Verdict,  he  grew  pretty  confident  it 
wooM  be  determined  manslaughter,  and  ^eed 
•eaneel  to  move  the  Court  of  King's- bench  for 
a  CanciUum,  to  be  made  for  arguing  the  spe- 
cial verdict  before  the  Court ;  which  being  or- 
dered, a  Crrfiorart  pro  Hege  was  brought,* 


■^ 


*  8ir  John  8traDge*s  Reporte, 
1€^  7^,  U9. 


and  the  prisoner  bdag  at  the  bar,  it  was  made 
a  Coacta'ttfR,  the  Court  being  of  opinion  that  it 
could  not  be  OMule  a  CoRrt/iiifa  in  his  absence ; 
and  ia  Hillarv  Term,  19  Geo.  1,  it  was  argued 
by  seQeant  Damall  for  the  king,  and  ser|eaat 
£yre  Ibr  the  defendant 

Seij.  DmnuUL  In  order  to  consider  whether 
this  be  auirder  or  manslanghter,  1  shall  pre- 
miee  that  which  is  not  to  be  disputed,  that 
every  maheioas  killing  is  murder,  and  that 
flsalioe  aaaj^  he  either  cKprees  or  implied.   This 
is  malioe  implied  in  the  act  itself,  becauee' 
there  waa  no  reasonable  provocation ;  there  was 
nothing  hat  words  passed  between  them,  tiil 
the  priaeoer  threw  the  bottle  at  the  deceased ; 
and  it  has  been  often  resolved,  that,  in  ^raint  of 
law,  wosds  are  no  provocation.    But  if  words 
were  a  aoffieisnt  provocatbn ;  yet  it  appears, 
the  prisoner  begad  with  words  as  well  as  acts. 
The  calling  Mr.  Gower  an  impertinent  puppy 
was  previeuB  to  the  eaving  or  doing  of  any ' 
thing  by  Mr.  Gower,  that  could  give  ofienoe 
to  the  prisoner :  if  the  setting  of  half-pence 
was  a  thing  to  be  resented,  the  atfront  was  to 
Mr.  Rich,  and  not  to  Mr.  Oneby,  whoee  bett 
to  JUeh  was  not  at  all  aiected  by  what  wea 
done  by  Mr.  Gower.    And  that  it  is  murder  in 
this  defendant,  I  think  cannot   be  disputed, 
after  the  judgment  of  the  Court   in  Maw« 
gridge'a  caae;   there   the  bottle  thrown  by 
Cope  hit  Mawgridge,  and  broke  his  head; 
here,  the  candlestick  or  bottle  tossed  by  Gower, 
did  not  hit  the  prisoner  at  the  bar :  that  waa 
a  Hidden  conflict  ^  this  a  deliberate  act,  after  a 
disposition  to  peace  maniiested  by  Mr.  Gower, 
ano  a  continuance  of  malice  in  ibe  prisoner  fiir 
above  an  honr  after  tlie  first  confiict.    What 
was  done  here  by  Mr.  Gower  would  have  been 
justifiable  in  him,  even  if  the  candlestick  had 
bit  the  prisoner:   and  so  it  was  resolfed  in 
Mawgridge's  case ;  for  there  the  bottle  returned 
by  Mr.  Cope  did  bit  the  defendant,  and  broke 
his  head.    And  as  the  act  done  by  Mr.  Gower 
was  justifiable  in  him,  it  follows,  that  it  can 
be  no  foundation  to  excuse  or  mitigate  the  sub- 
sequent killing  by  Mr.  Oneby.    The  case  put 
in  Mawgridge"s  case  of  an  assault  by  A  upon  B. 
B  draws  his  sword,  and  pursues  A  to  the  wall, 
where  A  in  bis  own  defence  kills  B ;  this  is 
hekl  murder  in  A,  though  it  has  many  strong 
circumstancea  in  favour  of  A,  which  are  not  in 
this  case.     But  1  apprehend,  it  is  not  necessary 
to  rely  barely  on  this  point,  that  there  is  malice 
implied  in  the  act ;  since  it  plainly  ap|>ears, 
upon  the  state  of  the  case,  Uiat  here  is  express 
malice.     When  the  deceaMNi  was  desirous  to 
end  the  matter  amicably,  the  prisoner  replies, 
"  No,  damu  you,   1  will  have  your  Woiwl :" 
this  explains  and  goes  through  the  whole  tact, 
and  proves  the  subsequent  killing  to  be  mali- 
cious. 

I  do  therefore  insist,  that  taking  it  eitlter 
way,  either  as  a  killinif  out  of  malice  implied, 
or  malice  express,  it  is  munler  ;  and  that  this 
upon  the  fact  is  a  killrog  of  malice  implied, 
and  apnn  the  priiOMr'*  awn  words  coupM 
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with  the  fact,  it  ii  mtlice  exjiresi,  and  conw- 
queatty  murder. 

Serjeant  £yrr,  for  the  defendant.  The  qnet* 
tion  is,  what  defifree  of  homicide  thia  is;  and  1 
apprehend  it  to  be  hut  mansiauirhter :  the  dis- 
tinction is,  that  if  the  killinf^  be  ol*  roalire  fore- 
thouf^ht,  it  is  murder;  if  on  a  sudden  occa- 
aion,  it  is  but  mansiaufrhter ;  and  that  I  take 
to  be  this  case:  in  3  lii!«tit.  51  malice  pre- 
pensed is  defined  In  be,  when  one  eompasseth 
to  kill  another,  and  doth  it  $edato  animo :  on 
the  other  hand,  manslaughter  is  the  doing  it 
without  premeditation,  up<in  a  sudden  brawl, 
ahnfflinc,  or  contention.  3  Instit.  57. 

The  law  has  efer  hem  indulgent  to  the 
passions  of  men ;  *  ira  Itiror  bre?is  est,'  and 
therefore  as  a  madman,  the  party  is  eicused 
for  what  he  does  in  a  sudden  transport  of 
]ms!iion.  1  do  admit,  that  bare  words  are  no 
provocation ;  hut  yet  tliey  will  serre  to  explain 
the  nature  of  the  combat,  and  shew  whether 
it  was  sudden  or  not.  The  calline  the  prisoner 
a  rascal,  was  what  no  man  of  honour  could 
put  up ;  and  as  this  was  the  beginning  of  the 
qtiarrel,  the  fighting  was  as  sudden  as  the  re- 
proachful wonts.  If  the  prisoner  had  stabbed 
Mr.  Guwer.  upon  s|ieakmg  the  words,  and 
Gower  had  d<»ne  notliing,  I  believe  it  would 
hnre  lieen  munler;  but  here  was  a  regular 
fight,  an  interchange  of  blows,  and  so  it  comes 
lip  to  the  case  put  in  Kelyng  55,  of  a  combat 
between  two  of  a  sudden  heat ;  where  if  one 
kills  the  otlier,  it  is  but  manslaughter. 

The  law  has  fixed  no  certain  time,  when  it 
shall  lie  presumed  the  passions  of  men  are 
cooled.  The  case  in  19  Co.  87,  must  take  op 
a  longer  time  than  this  ;  for  there  the  boy  ran 
tlirec  quarters  of  a  mile  to  his  father,  an<l  tokl 
his  story,  and  after  that  the  father  provided 
himself  with  a  cudgel,  and  had  a^  i'ar  to  gut 
in  pursuit  of  the  other  boy ;  and  there  is  this 
ditl'erence  b<-tween  that  case  and  the  case 
at  bar ;  that  there  the  adversary  was  out  of 
sight,  but  here  he  cnntinuetl  in  presence, 
which  must  rather  inflame  than  abate  the 
panion. 

'J'he  words  made  use  of  by  Mr.  Gower  carry 
an  imputation  on  Mr.  ()neby,  which  might 
provoke  him  afresh ;  the  telling  him,  he  was 
the  aggressiir,  w  as  not  likely  to  make  an  end  of 
the  qiiurrel :  and  that  is  plam,  from  the  manner 
in  which  Mr.  Onehy  understood  them,  who 
would  never  have  said  so  harsh  a  thing  to  his 
friend  Mr.  Q(»wer,  il"  he  liad  been  at  that  time 
in  any  degree  maii'rr  of  himself. 

It  is  not  tuund  hy  the  verdict  who  began, 
afler  Mr,  Guwer  returned  into  tlie  room :  it  is 
not  likely  the  prisiiner  began,  because  he  had 
his  great  coat  thrown  over  his  shoulders ;  and 
as  to  the  shutting  the  door,  it  is  stated  to  be 
done  iiumeiliately  nn  BIr.  Gower's  returning, 
and  is  likelier  to  l!e  d(»ne  hy  him  that  came  into 
the  room.  When  the  first  conflict  hap|iened,  it 
appears  Mr.  Gower  was  the  readiest  to  draw 
his  swoni ;  it  was  actual  y  drawn,  and  the 
prisoner's  was  not ;  and  suwe  ii  ia  not  atated, 


^  Major  Onthy^ 
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who  drew  first  the  second  tiaM,  I  thiuk  it  might  • 
to  be  explained  by  the  first. 

To  make  it  murder  in  the  first  inataace,  il 
must  be  done  with  a  meapon  that  would  en- 
danger life.  The  bottle  in  Mawgridge'a  cafe 
waa  full  of  wine,  and  it  bit  htm  (Cope)  so  fio- 
lently ,  that  he  never  spoke  more.  But  for  any 
thing  appearing  upon  the  verdict,  this  might 
be  onl^  a  amall  oil- bottle,  naually  ael  apon 
tables  m  public- houM^;  and  night  perhaiw  ba 
empty  before  it  was  flung.    The  case  nf^  Mr. 


Turner,  which  is  taken  notice  of  in  Comb.40F, 
waa  held  manslaughter  upon  this  reason,  he- 
cause  the  ck)g  waa  not  such  an  inatrunani; 
from  a  blow  with  which  it  waa  likely  de^ 
abouki  ensue.  But  supposing  the  botila  la 
be  aa  big  and  as  toll  as  Mawgridge'a  botila^ 
yet  no  harm  waa  done  by  it  liere,  as  Ibcra  was 
m  Mawgridge*s  case.  Here  was  no  drawini^ 
the  aword  eo  mi/mm  re,  aa  Mawgridge  did; 
which  oocaaioned  the  judges  to  lay  iha  ra- 
tuming  the  bottle  by  Mr.  Cope  out  ot  tli«  caaa, 
and  construe  the  immediate  drawing  iha 
sword,  as  an  intent  to  supply  the  nmchicf, 
which  the  bottle  might  fall  short  of;  andevao, 
in  that  case,  one  gr^al  man  dificred  from  the 
rest  of  his  brethren.—^  that  Mawgriilge'a 
case  is  materially  different  from  this.  Then 
the  intention  from  the  first  throwing  the  botUa 
was  to  commit  munler,  here  it  waa  otherwisa. 
There  ihe  first  bottle  hit,  here  it  misseil.  Thera 
the  murderer's  intent  was  immediately  carried 
into  execution,  here  was  a  long  intemiplioo. 
The  deceased  needed  not  have  returned,  if  ha 
had  not  been  raually  disposetl  to  combat ;  and 
he  hioMelf  said  it  was  a  fair  combat,  which 
there  was  no  pretence  to  aay  in  Mawgridga'a 
case. 

Serjeant  Damall  replied.  The  words  on  both 
sides  must  certainly  lie  laid  out  of  the  case ;  if 
not,  puppy  was  worse  than  rascal,  because  it 
is  the  name  of  a  beaxt.  If  Mr.  Gower  took 
Oneby  to  be  the  aggrt^sor,  the  condescensioa 
was  greater  in  him ;  it  is  no  mon*  than  aayinff, 
I,  who  have  been  injured,  am  ready  to  pass  it 
hy.  I  do  not  find  It  wan  at  all  relied  upon  is 
Nawgritlge's  case,  that  the  iMittle  waa  tull ; 
and  as  to  the  case  in  Coiuherbatrh.  Turner *a 
servant  there  had  committetl  a  laiult,  for  which 
he  was  liable  to  lie  correcteil :  the  deceased*a 
declaration  was  «>iily  that  be  received  tha 
wound  by  a  fair  push. 

The  C«>urt  saiil  nothing  u|ion  this  argument, 
but  appointed  another  to  be*  hft'ore  all  tha 
judi^f  of  England.  And  in  Eauter  tenn  fol- 
lowing (May  6),  it  was  aiTuriliiigly  nnfued  by 
Mr.  Le«  tor  the  king,  and  >lr.  KritU-hy  (ner- 
jeant  Baynes,  who  wa^  retaim-d,  being 'il()  for 
the  priwmer,  to  the  same  elfe<l  a»  the  I'urmer 
argument.  Sir.  vol.  2,  770.  TIk*  prisoner  not 
being  present  in  Serjeants- inn  (('liancrry-l.ine), 
ak  he  was  in  court  u|»on  the  first  argtiuieut ; 
this  last  being  only  to  have  tlie  advice  of  Iha 
otlier  judgea. 
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Trioity  Term,  13  Geo.  1,  and  1  Geo.  9, 1727. 

Monday^  June  12. 

Mr.  Ooeby  beioff  broaglii  to  the  bar  from 
Newnte  to  liear  Uie  r^lutioo  of  the  Court, 
the  c»ief  justice  Raymond*  delivered  the  opi- 
nion of  tiie  judges,  id  the  following  manner. 

Tbe  King  ten.  John  Oneit. 

Ac  the  general  sessions  of  tbe  peace,  held 
at  Hiekes-hall,  for  the  county  of  Middlesex, 
5Mtk  dav  of  February,  in  the  ISih  year  of  his 
niajesty^s  reign,  John  Onebj,  of  8t.  Martin's 
in  the  6elds,  gent  was  indicted,  for  that  he, 
tb«  Snd  day  of  Febmarv,  IS  Geo.  at  the  said 
parish,-  feloniously,  voluntarily,  and  of  his 
malice  aforethought,  made  an  assault  upon 
ona  William  Gower,  esq.  and  that  he  tbe  said 
Jobft^Ooeby,  with  a  swcMrd,  which  be  then  and 
there  held  drawn  in  his  right  hand,  the  said 
William  Gower,  in  and  upon  the  left  part  of 
bis^  belly,  near  the  navel,  feloniously,  volun- 
-tarily,  and  of  his  malice  ibre -thought,  did 
'Strike  and  thrust,  giving  the  said  William 
Oower,  then  and  there,  with  the  said  drawn 
aword,  in  and  upon  his  said  left  part  of  his 
belly,  near  the  navel,  a  mortal  wound ;  of 
which  mortal  wound,  the  said  William  Gower 
lived  in  a  languishing  condition,  from  the  said 
Snd  da?  of  February,  to  the  Srd  day  of  the 
said  February ;  on  which  Srd  day  of  F'ebruary, 
the  said  Wiluam  Gower,  at  the  parish  atbre- 
aaid,  of  the  said  mortal  wound,  did  die ;  and  so 
the  Hirers  find,  that  the  said  Oneby,  tlie  said 
WiUiam  Gower  feloniously,  voluntarily,  and  of 
his  malice  fore- thought,  did  kill  and  murder. 
Which  indictment  being  delivered  to  the  jus- 
tices of  gaol-delivery  for  Newgate,  the  said 
John  OiMby  was  arraigned  thereupon,  and 
pleaded  Not  Guilty.  And  upon  the  Trial, 
which  was  had  before  Mr.  baron  Hale,  and 
air  William  Thompson,  recorder  of  London,  the 
jury  found  the  special  verdict  following,  viz. 

**  That  (he  said  John  Oneby,  and  the  said 
William  Gower,  together  with  John  Rich, 
Thomas  Hawkins,  and  Michael  Blunt,  were  in 
company  together  in  a  room  in  the  Castle  ta- 
vern, in  the  parish  of  St.  Martin's  in  the  fields, 
in  a  friendly  manner ;  that  after  the  said  John 
Oneby,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  had  continued 
together  in  the  said  room,  for  the  space  of  two 
bourn,  a  box  and  dice  were  called  for ;  where- 
upon the  drawer  said,  that  he  had  dice  but  no 
box  ;  and  that  thereupon  the  said  John  Oneby 
commandeit  the  drawer  to  bring  a  pepper-box, 
sind  accordingly  a  pepper-box  and  dice  were 
brought ;  that  immediately  after,  the  said  John 
Ooebv,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blont,  began  to  play  at 
bazard ;  and  after  they  had  played  halt  an 
bour,  the  said  John  Rich  asked,  it  any  of  the 
company  would  set  him  three  pieces  of  money, 


*  From  lord  Raymond's  ReportS|  vol.  £, 
p.  lifts,  and  following  pages. 


called  half-crowns;    that  thereupon  the  said 
William  Gower,  in  a  jocular  manner,  set  three 
pieces  of  money,  called  half-pence,  and  then 
said  to  the  said  John  Rich,  that  be  had  set  hira 
three  pieces ;  that  the  said  John  Oneby,  at  the 
same  time,  set  the  said  John  Rich  three  half- 
crowns,  which  the  said  John  Rich  won ;  and 
immediately  the  said  John  Onebv,  in  an  angry 
manner,  turned  to  tbe  said  William   Gower, 
and  said  to  him,  that  it  was  an  impertinent 
thing  to  set  half-pence ;  and  further  said  to  the 
said  William  Gower,  that  he,  the  said  William 
Gower,  was  an  impertinent  puppy  in  so  doing  ; 
to  which  the  saio  William  Gower  then  and 
there  answered,  that  whosoever  called  him  se 
was  a  rascal;   and  thereupon  tbe  said  John 
Oneby  took  up  a  fflass  bottle,  and  with  great 
force  threw  it  at  the  said  William  Gower  ;  but 
the  glass  bottle  did  not  strike  the  said  William 
Gower,  but  passing  by  near  his  head  bruslied 
bis  peruke,  which  ne  tlien  had  upon  his  head, 
and  beat  out  some  of  the  powder  out  of  bis  pe* 
ruke ;  tliat  thereupon  the  said  William  Gower, 
immcMdiately  after,  tossed  a  glass  or  candlestick 
at  the  said  John  Oneby,  but  the  glass  or  can- 
dlestick did  not  hit  the  said  John  Oneby,  upon 
which,  both  tbe  said  John  Oneby  and  William 
Gower  presently  rose  from  tlieir  seats,  to  fetch 
their  swords,  which  then  hung  up  in  the  room ; 
and  tbe  said  William  Gower  then  drew    tiit 
sword  out  of  the  scabbard,  hut  the  said  John 
Oneby  was  hindered  by  others  of  the  company 
from   drawing  his  sword  out  of  the  scabbanl ; 
whereupon  the  said  William    Goaer   threw 
away  his  sword,  and  by  tbe  interposition  of  the 
said  John  Rich,  Thomas  Hawkins,  and  Mi- 
chael Blunt,  the  said  William  Gower  and  John 
Oneby  sat  down  again,  and  being  so  set  down, 
continued  for  the  space  of  an  hour,  in  company 
with  the  said  John  Rich,  Thomas  Hawkins, 
and  Michael  Blunt ;   that  after  the  expiration 
of  that  hour,  the  said  William  Gower  said  to 
the  said  John  Oneby,  We  have  had  hot  words, 
but  you  was  the  aggressor,  but  I  think,  we 
may  |»ass  it  over ;  aud  at  the  same  time  the 
sail!  William  Gower  offered  his  hand  to  the  said 
John  Onel)y  ;  to  which  the  said  John  Oneby 
then  answered  the  said  William  Gower,  Na, 
damn  you,  I  will  ha?e  your  blood  ;  that  after- 
wards the  reckoning  was  paiil  bj^  the  said  John 
Ooeby,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt:  and  that  the 
said    William    Gower,  John    Rich,  Thomas 
Hawkins,  andMichael  Blunt,  went  out  of  the 
said  room,  with  an  intent  to  go  home,  leaving 
the  said  John  Oneby  in  the  room ;  that  the 
said  John  Oneby,  so  as  aforesaid,  remaining  in 
the  room ;  called  to  the  said  William  Gower, 
Young  man,  coute  back,  1  have  something  to 
say  to  you;  that  thereu|Hin  the  stiid   William 
Gower  returned  into  the  said  room,-  and  the 
door  of  the  room  was  immediately' fluntr  to,  and 
shut ;  by  reason  of  which  shutting  of  the  door, 
all  of  the  said  company,  besides  the  said  Wil- 
liam Gower  and  John  Oneby,  were  shut  out  of 
the  room,  and  that  then  after  shutting  of  the 
.doofi  a  clashing  of  swords  was'  heard ;  then 
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the  jury  fine],  lliat  the  uid  Joho  Oueby  gmte 
the  said  William  Gower,  with  liis  iironJ,  the 
mortal  wound  in  the  iodictiDtfiit  mentiuned,  of 
which  he  dieil ;  but  they  further  tiiid,  that  at 
the  breaking  up  ol'the  company,  the  mid  John 
Oneby  had  his  great  coat  thrown  oter  his 
•boulders,  and  that  the  said  John  Oneby  re- 
ceifed  three  small  wounds  in  the  fighting  wiih 
the  said  Willium  Gower,  and  that  tliesaid  Wil- 
liam Gower  being  asked  upon  his  death- bed, 
whether  he  the  aaiil  William  Gower  bad  re- 
ceif  cd  his  wound  in  a  manner  among  swords- 
men called  fair?  answered,  I  think,  1  did :  and 
they  fuiiher  find,  that  from  tlie  time  the  said 
John  Oneby  threw  the  glasa  buttle  at  the  mid 
William  Gower,  there  was  no  recooriliatioa 
between  the  said  John  Oneby  and  William 
Gower :  and  whether  this  is  murder  or  man- 
slaughter, the  jury  pray  the  adfiee  of  the 
Court :  ami  if,  &c.*' 

SSo  that  the  question  upon  the  special  verdict 
is,  whether  John  Oneby,  the  priwmer  at  the 
bar,  is  guilty  of  muider  or  nianslavgbterf 

A  great  deal  of  time  was  spent  in  drawing 
up  this  special  ret  diet ;  for  although  the  trial 
at  the  Old  Bailey  was  in  the  beginning  of  last 
March  was  it  inondw,  yet  the  record  was  not 
removed  into  thi!t  court,  till  Ilibry  term  last, 
towards  the  end  of  which  term,  it  was  argued 
by  counsel  on  lioth  sides  ;  and  another  argu- 
ment being  desired  by  the  counsel  for  the  pri- 
soner, we  thought  it  proper  to  desire  the  opi- 
Dwn  of  all  the  restofi  he  judges;  and  for  that 

Soipuse,  it  was  an^uef I  before  all  the  jndgca,  at 
erjeanl*s-inn  hail  in  Chancery-lane,  upon  Ihc 
6tb  day  of  May  last,  which  was  as  soon  as  all 
the  judges  could  meet,  by  reason  of  the  inter- 
vention of  the  circuits.  And  after  mature  nm- 
sideration  had  upon  a  meeting  of  them,  they 
teriaiim  gave  ibeir  opinions,  ami  came  to  this 
resolution  unanimously,  not  one  of  them  dis- 
senting, and  which  1  have  authority  from  ihem 
lo  declare,  viz. 

That  John  Oneby,  the  prisoner  at  the  bar, 
npon  the  facts  found  apou  this  special  verdict, 
is  guilty  of  murder. 

Wiiliont  entering  into  a  nice  examinatiou  of 
tlie  several  definiuons  or  descriptions  of  mur- 
der, as  they  are  foomi  in  the  old  law-books,  as 
Bracton,  Britton,  and  Fleta,  where  the  wicked- 
ness of  the  act  is  aggravated  by  the  rircum- 
ttances  of  secrecy  or  treachery,  murder  Ins 
been  long  sinoie  settled  to  be  the  voluntary  kill- 
ing a  person  of  malice  prepense;  arid  that,  whe- 
ther it  was  done  secretly  or  publicly.  Hiaundf.  I 
PJ.  Cor.  18,  b.  S  Inst.  64.  ! 

But  then  it  must  be  considered,  what  the  : 
word  malice  in  such  case  imports,  in  rom-  ! 
mon  acceptation,  malice  is  took  to  be  a  set-  | 
tied  anger  (which  requires  8«^me  lenclh  of  ■ 
time)  in  one  person  against  another,  and  a  I 
deaire  of  rerenge.  But  in  the  legal  accepts-  I 
Hon,  it  imports  wickedness,  which  includes  a  { 
circumstance  attending  an  act  that  cuts  off  all 
excuse.  By  35  H.  8,  c.  3,  for  taking  away 
^rgyf  >^  ■■  enacted,  That  every  person  who 
•Iwii  be  indicted  of  the  crimci  Ibereia  nen- 
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tioned,  and  thereupon  arraigned,  hhI  ttaad 
mute,  d'  malice  or  of  frowaraaem  of  mintf, 
shall  lose  the  benclit  of  his  clergy.  Now  is 
that  place,  malicr  lan  never  be  undcriluQd  is 
the  vulgar  scnst;;  tor  the  parly  caaBOl  hp 
thought  to  stami  luiiie,  out  of  a  settled  Ufwr, 
or  desire  of  re%'eiit;e,  but  only  to  save  himMiri 
and  llien'lore  Miih  btamling  mutt, and  rctai^ 
to  submit  to  the  cuurNv  of  justice,  is  mid  t*  ht 
done  wickedly,  i.  e.  without  any  manDer  af  «• 
cusc,  or  out  ol  trow  ardness  of  mind. 

This  malice,  an  essential  ingi 
the  killtug  a  |iersoii  murder  (lo  use  lbs 
siuns  of  lord  chiirf  justice  Coke, 
justice  Hale,  wbtise  authority  batb 
themi)  iiiunt  be  either  implM  or  cHpmm; 
says  Hale,  in  his  Flem  of  tbe  Crawo  44| 
implied  malice  is  ouUected  either  Iram  tlw 
oer  of  iloiiig,  or  fnim  tbe  |iCffWNi  alaiBa  w 
person  killing.    As  to  the  two  ImI,  dicm  ii  ■• 
occasion,  at  preseat.  Id  take  tbcm  iato 
deration. 

1.  As  to  the  first,  viaL  from  the 
doing,  as  Habf  expresses  it,  or  m  Hflit, 
jiMtioe  (vide  Mowgridge's  oaae  pottm)  mm 
from  the  natni«  of  the  actasa  :  1.  WiMAf 
poisoning  any  wmm  implies  maliee.  S.  Ifo 
man  doth  an  act,  that  apfiarently  maM  i ' 
with  an  intent  to  da  harm,  aad  death 
it  will  be  murder.  As  if  A  rune  vilh  a 
ufieil  to  strike,  aniongiit  a  multitada  of 
and  the  horse  kills  a  oian,  it  will  be 
for  the  law  implies  mahoe  tram  the 
the  act.  3.  Killing  a  man  without  a  pvavt 
tioo  is  murder ;  as  if  A  meets  B  in  the 
and  immediately  runs  him  throunh 
sword,  or  knoclu  out  hia  brains  with  a 
mer  er  bottle.  And  if  angry  wonfts  had 
in  that  case  between  A  and  B,  yet  it 
have  been  munler  in  A,  because  woidaam  Ml 
such  a  provncatinn,  as  will  pre^eot  sueh  a  ka- 
micide  from  being  murder;  knd  Marity^ 
case,  Kelyiige  56*.  4.  The  Uw  will  implf 
malice  from  the  iiaiure  «if  the  original  aciia^ 
or  tint  assault,  though  blows  pass  between  tha 
parties,  before  tlie  stnikc  is  givea,  which 
sions  the  death.  As  if  auon  angry  w 
abusive  laninisgc  between  A  aad  B,  uf  a 

A,  without  any  provocation  (liar  angry  wotda 
or  abusive  language  in  »och  a  case  is  loakad 
on  as  none),  drawn  his  aword  immediately,  aad 
makes  a  |mss  at  B,  or  stnkcs  at  him  with  maj 
dangerous  wea|Hin,  as  a  pistol,  hamaiar,  larifa 
stone,  Vc.  which  in  a>l  probabihty  might  kil 

B,  or  do  him  some  great  bodily  hurt,  and  Ihca 
B  draws  his  sword,  and  mutual  pavea  asa 
maile,  and  A  kilb  B,  this  w  ill  be  murder,  fiir 
the  act  was  voluntary ;  ami  it  appears  from 
the  nature  of  it,  that  it  was  d<tnc  with  an  in- 
tent to  ilo  mischief;  and  therefore  since  in  all 
probability  it  might  have  occasioned  B*s  death, 
or  done  liim  some  ^^reat  bochly  harm,  the  lav 
implies  malice  pre|ieiise  ;  and  the  resist anaa  ar 
panes  that  were  made  by  B,  were  but  ia  iha 
defence  of  his  person,  which  was  violently  and 
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crarlU  attacM.  And  this  wm  tlM  retohitkni 
•f  Vit\yag9,c\M^vuriu»,  Twndeii,  Windbui, 
and  Mortoii,  nutioei  in  Hofikin  Hoggets  eave, 
JUjofe  0S^.  And  tbmigh  in  the  principal 
PMa»  tKaoMfbtadier  judges  difTered  in  o|finioa 
Aon  the  fmt  fvtdgn  in  the  Kjapf's-bencb ; 

Sal,  to  this  opinion  of  the  four,  the  eiffht  jndgfa 
id  agnea^  aa  Keiynge  took  it.  And  this  was 
the  tr«a  reason  of  Mawgridge'a  ease.  The 
^ndffMnt  in  wbieh  case  is  a  great  aothority 
m  ibia  case,  that  not  being  so  strong  a  case  as 
Ifaa  prasenl  case.  It  was  indeed  objected  b^ 
Ike  aaHBStil  Ibr  the  prisoner  at  the  bar,  in  then* 
awanicms  m  the  present  case,  1.  That  Maw- 
gndif^a-case  was  a  single  case,  that  the  jodg- 
■UbI  id  that  case  had  carried  morder  farther 
^kmm  it  had  ever  been  carried  before.  S.  That 
it  was  oat  detersnined  with  the  ananimous  opi- 
ttito  of  aU  the  then  jodgea,  for  one  very  great 
JB^  af  the  then  twelve,  viz.  Ion)  Trevor,  dif- 
Aacd  finsm  the  other  jndges,  and  held  it  was 
only  laanslaugbter.  But  upon  our  meetiag  to 
of  this  present  case,  all  the  judges 
Bsty  agreed,  that  ftjawgridge's  case 
iNidoabted  law  f ,  and  that  that  judgment 
WW  a  right  and  just  jadenient,  so  groandten 
wan  that  inainuatioii,  which  had  been  made 
(fer  aach  an  insinuation  there  was)  in  West- 
■iiDSler-ball,  that  some  of  the  present  judges 
wtra  of  opiniaD,  that  the  judgment  in  M aw- 
gridga'a  caaa  was  not  a  legal  judgment 

Aid  tbiB  is  aa  mach  as  is  necessary,  rather 
■laratiM  is  necessary,  to  be  aaid  as  to  im- 
plied nalice,  ainee  there  will  be  m>  occasion  in 
Ala  caaa  la  look  out  for  malice  implied. 

S.  MaKeaexpreaa  is  a  design  formed  of  tak- 
iMraw^  aBOtfaer  man'a  life,  or  of  doing  some 
Miokin  lo  aoolker,  in  the  execution  of  which 
dfligttdealh  eaaaes.  And  this  holds,  where 
Mok  design  is  not  formed  against  anj  particu- 
lar person  ;  as  if  A  having  no  particular  ma- 
Hee  againet  any  particular  person,  comes  with 
a  general  resolution  affaiust  all  opposers ;  if  the 
act  ke  unlawful,  and  death  ensue,  it  is  murder. 
Aa  if  it  be  to  commit  a  riot,  to  enter  into  a  park, 
lord  Dacre's  case,  H.  P.  C.  47.  Moore  86, 8aT. 
if.  8o  if  A  goes  with  a  resolution  to  kill  the 
iNt  man  he  meets,  and  meeting  B,  kills  him, 
it  ia  murder  with  express  malice :  yet  A  had 
WH  dedared  any  malice  against  B,  nor  against 
■ly  partieukn'  person.  Much  more  it  will  be 
express  mahce,  when  the  mischievous  design  ia 
ftttncd  agamst  any  particular  person,  which 
may  be  mde  evident,  as  well  by  circunostances 
aa  DT  the  express  declarations  of  the  per- 
son nHing.  As  that  he  would  be  revenged 
of  B,  or  that  be  would  have  his  life,  or  have  his 

Mood ;  and  some  time  afler  he  kills  B.    And 

"—''■- — - — ^-■^    

-  ^  Jodge  Foster's  Reports,  p.  138, 313,  315, 
Hnnet's  case.    Farmer  Editkm, 

^^^lib  case  of  Mawgridge,  being  so  fre- 
fnentiy  ipMted  in  this  trial  and  that  of  €ar- 
ftegie,  and  as  every  gentleman  may  not  have 
Ketyagels  reports  ready  at  hand  to  turn  to,  we 
kare  inaerted  the  whole  case  from  Kelynge,  p. 
1 17  to  p.  138.    Farmer  EdUiim, 


thatadeh  dedarationa  spoken  aaridosly,  t>r  da« 
libarately,  or  afUr  time  for  refleotioo,  manifest 
an  express  malice,  mdiody  can  doubt. 

Having  tbua  briefly  mentioned  that  known 
and  settM  role,  that  there  must  be  either 
malice  express  or  implied,  to  make  murder,  and 
alao  aoma  inatances  of  what  is  one  and  what 
the  other  of  them  ;  I  eome  to  the  present  casa 
before  oa. 

All  the  twelve  jodgea  were  unaniroona  in 
opinion,  that  aa  the  tacts  are  found  in  tbia 
raedal  verdict,  it  appears  that  the  prisoner  at 
the  bar  had  express nMliee  against  Mr.  Goweri 
when  he  gave  him  the  mortal  wound,  of  which 
he  died:  1.  Mr.  Gower  did  nothing  that  could 
reasonably  raise  a  passion  in  Mr.  Oneby.    Ha 

Sve  him  no  provocation  whatsever ;  for  when 
r.  Oower  set  the  three  half- pence,  he  set 
them  against  Mr.  Rich,  and  that  in  a  jocular 
manner ;  therefore  that  was  no  affront  to  Mr. 
Oneby.  8.  Upon  that  Mr.  Oneby  turned  to 
Mr.  Gower  in  an  angry  manner,  and  gave  him 
abusire  language,  and  called  him. impertinent 
puppy;  the  answer  of  Gower  was  not  im- 
proper, nor  more  than  what  might  be  expected, 
that  whoeoever  called  him  so  was  a  rascal. 
3.  That  as  Oneby  had  before  begun  with 
Gower,  by  giving  him  abusive  hmguage,  so  be 
then  took  up  the  glass-botUe,  *  et  msgni  cum 
▼i,'  threw  at  Gower,  and  beat  the  powder  out 
of  his  peruke ;  if  it  had  killed  Gower  it  had 
certaioly  been  murder;  upon  which  Gower 
tosaeil  a  glass  or  candlestick  at  Oneby.  And 
the  difference  of  finding  in  the  special  verdict 
ia  observable:  Oneby  threw  the  bottle  i|t 
Gower,  *  magnft  com  vi;'  Gower  only  tossed 
the  glass  or  candleatick  at  Oneby.  4.  When 
they  fetched  their  awards,  Gower  did  it  only  to 
defend  himself;  for  the  verdict  finds,  that 
though  Gower  draw  his  sword  first,  yet  the 
prisoner  at  the  bar  being  hindered  by  the  com- 
pany from  drawing  his  sword,  Gower  there* 
upon  threw  his  sword  away.  6.  By  the  in- 
terposition of  the  company,  the  prisoner  at  the 
bar  and  Mr.  Gower  sat  down  again,  and  con- 
tinued in  company  for  an  hour;  after  which 
Mr.  Gower  said,  We  have  had  hot  words,  but 
you  was  the  aggressor,  but  I  think  we  ma^ 
pass  it  over,  and  offered  his  hand  to  the  pri- 
soner ;  that  the  prisoner  at  the  bar  was  the 
ag^essor,  is  true,  and  that  in  a  violent  manner: 
'uiis  vras  sufficient  to  have  appeased  Mr. 
Oneby:  but  what  is  bis  answer f  Mo,  damn 
you,  I  will  have  year  bipod.  There  is  an  ex- 
press declaration  of  malice,  an  express  de- 
claration of  a  design  of  taking  away  Mr. 
Gower^s  life.  These  words  are  incapable  of 
any  other  construction.  These  vrords  shew  his 
malknous  intent,  even  in  throwing  the  bottle  at 
first ;  they  are  spoken  an  hour  after  the  first 
action,  and  are  spoken  with  deliberation.  The 
next  fact  the  jury  find  is ;  that  afterwards  (not 
particularly  finding  what  interval  of  time  passed 
between  the  speaking  these  words,  and  what  is 
found  next)  Mr.  Gower,  Rich,  Hawkins  and 
Blunt  went  out  of  the  room  with  an  intent  to  eo 
home,  leaving  the  pHtoncr  at  the  bar  in  the 
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room ;  thit  tho  pruoner  remuBioir  is  tbe  than  maoslaos- htn- ;  tlipy  cited  tbe  loAwa  cw9« 
rooid,  calkid  to  the  vaiil  William  Gower,MyiBg',  that  if  A  ami  B  fall  out  upno  aauddpOi  and  Uwy 
**  Younji;  man,  come  back,  1  hato  t9iiiethiu|r  to  pmtruily  aKire  to  fii;hi,  and  each  Ictchca  Iha 
say  to  you."  These  words  also  shew  a  plain  de-  weapiin,  and  ip»  itiioihr  tii-M  and  fight,  awl  one 
liberation ;  and  being' attended  with  thecircuro-  i  oftliem  killsthe  other ;  ibis  is  bMtmaiiateu|{blerf 
Blaoces  tbuud  before,  and  what  folbws  imnic- 1  H.  K  C  48. 3  lusut.  67,  bccauao  the  paa<ian 
diately,  import  contempt ;  **  Yooofr  man'*  are  i  wasnevpr  cooleil. 

insolent  anu  imperious,  and  '*  Come  back,"  im-  [  In  this  case  (raid  th«y)  it  is  idain  the  ipuml 
port  a  resentment  he  had  coucet? ed  ajfaiusl  Mr.  r  arose  on  a  sudden  ;  Mr.  Oneby's  paasiun  wan 
Gower,  about  which  he  had  something  to  say  raised,  ami  that  it  is  mK  luund  by  the  jury  to 
to  him.  For  what  purpose  did  the  prisoner  lia?e  ever  been  cooled ;  and  theretbm  tlM 
atay,  after  all  the  company  had  left  the  room  word*!  Mr.  Oiicby  s|iok«*,  No,  damn  yoa,  I 
to  go  home?  It  was  to  sav  something  to  Mr.  will  have  yow  bliNid.  Ace.  were  only  words  of 
Gower.  What  is  that  r  Why,  as  soon  as  Air.  '.  heat,  Kpoke  under  the  cuniinuauce  o'f  the  ftnl 
Gower  is  returned  into  the  room,  the  door  was  psKsinn.  And  iltey  further  msisted,  that  dM 
inunediately  flung  to  and  shut,  and  the  rest  of  law  bad  tixeil  no  mne,  iu  which  the  iiasaioa 
the  company  abut  out;  and  then  after  shutting  t  mutt  lie  took  to  brcncil  -.  but  that  depends  u| 


the  door,  a  clashing  of  swurd«  was  heard,  and  i  circumiitanceK,  of  which  the  jury  are  ilm  proper 
the  prisoner  gave  Mr.  Gower  the  mortal  wound, -jiid;;es.  .Jo  this  case,  the  whole  tinie  ibaa 
id  which  he  died.  passed,  between  the  «|uarrel,  and  giving  tkm 


mortal  wound,  was  but  hitle  more  Uian   •• 
hour;  audit  baabet-n  arijiulceit,  that  the 
sion  shall  not  be  to«>k  to  lie  cvided  in  very 


These  immediate  subsequent  facts  shew, 
what  it  was  the  prisoner  bad  to  say  lo  Mr. 
Gower ;  it  was  to  carry  the  malicious  design, 

he  liad  belbre  dcchuvd  lie  had  against  Mr.  j  that  lime.     l'^Co.87.    Cro.  Jac.  896.  "H.  P. 
Gower,  into  execution,  vie.  to  have  his  hkiod  ;  i  C  48.  Uowle\'s  case,  where  the  child  of  A. 
and  he  had  it,  lor  he  gave  him  the  wonnd  of 
which  be  died. 

To  go  further:  If  the  prisoner  had  malice 
against  Mr.  Gower,  though  they  Ibught  alter 
the  door  was  shut,  the  interchan<re  uf  blows 


beat  Uie  rhild  of  U.  U*a  child,  all  bkMidy, 
home  to  his  father ;  B,  the  I'atlier,  ran  'tbrw 
quarters  of  a  mite,  ami  beat  the  child  of  A  \  bf 
means  whereof  be  died  :  This  wasailjudged  to 
lie  ouly  manslaughter ;    yet  there  muat  hava 


will  make  no  difference ;  for  if  A  has  malice    been  a  consi«krrable  time  after  U  waa  prov 


by  tho  usage  uf  bis  child  bel'ure  he  killad  A'i 
child,  because  he  ran  three  quarters  of  a  mila; 
yet  it  lieing  one  continual  |>asiiion  raised  in  R, 
upon  the  beating  of  his  child,  it  waa  hehl  ' 
was  only  manslaiighivr.     And  in  tliis 


against  B,  and  meets  B,  aod  strikes  bim,  B 
draws,  A  flies  to  the  wall,  A  kills  B,  it  is 
warder.     H.  P.  C.  43.  Kdynge  58. 

Nay,  if  the  case  had  been,  that  there  had 
been  mutual  malice  between  the  prifioner  and 

Mr.  Gower  (which  doesnot  appear  to  ha? ebeeu  I  case,  to  she»-  the  passion  of  Mr.  Gneby,'  wbiek 
on  the  part  of  the  deceased)*  and  they  had  met  i  wm  suddenly  raised,  was  not  cwded,  the  rnnaart 
and  Ibught  upon  that  malice,  tlie  killing  Mr.  for  Blr.  (Mieby  observed,  thst  the  jury  bad  «s- 
Gawcr  by  the  prisoner  bad  been  murder.  •  pressly  found  that  ibem  was  no  ruooucilialias 
II.  P.  C.47.  1  Bulstr.  86,  87.  Hob.  181. !  between  Oneby,  the  prisoner,  and  Mr.Gowar, 
Crompt  SI.  the  deceased,  from  the  time  Mr.  Oneby  fine 

The  jod^  were  all  of  opinion,  upon  the    threw  the  bottle, 
facta  found  m  this  verdict,  there  appeared  to  be  !      This  I  take  to  be  the  chief  objection,  apoa 
arpress  malice  in  Oueby  against  Mr.  Gower ;    which  the  counsel  for  the  prisoner  principalij 
and  then  Oneby  killing  Gower,  having  such    relied. 

express  malice  against  him,  they  were  all  uoa«  In  answer  to  this  objection,  I  must  first  take 
ninaous,  and  clear  of  opinion,  that  this  was  ,  notice,  that  where  a  man  is  killed,  the  law  will 
plainly  murder.  I  not  presume  that  it  was  u|iou  a  smlden  quarral. 

Having  thus  mentioned  the  reasons,  upon  !  unless  it  is  proved  so  tu  be ;  an  1  therefore  ia 
which  we  ground  this  present  resolution,  1  shall  Legg's  case,  Kelynge  97,  it  ^a»  agre<Nl,  upoA 
next  consider,  if  any  of  the  objections  made  '  evidence,  that  if  A  kilU  B,  and  no  suddeu  quar- 
by  the  counsel  for  tlia  prisoner  aie  in  answer  '  rel  ajipears,  it  is  munler ;  lor  it  li«!»  upon  thn 
to  these  reasons,  or  taj^e  off  the  force  of  them.    I  pvty  iudicted  to  prove  ihe  sudden  quarrel. 

The  couusel  (or the  prisoner,  Mr.  Oneby,  in-  i  in  ihe  next  place,  from  what  1  have  said  ba- 
fisted,  that  upon  the  whole  venlict,  the*  ease  '  fore,  it  appears,  tliat  though  a  q«urrel  was  sud- 
was  no  more  than  that  from  a  slight  occasion  .  deu,  and  mutual  tighiiug  belure  the  mortal 
passionate  words  arose,  mutual  reproaches  '  wound  given,  it  i*  by  no  means  to  be  took 
passed;  the  quarrel  was  suddeu,  mutual  aa-  '  as  a  general  rule,  that  the  Lilliiig  a  man  will 
saulu  were  made;  and  on  a  sudden  fi}(liiiug,  iu  '  be  only  manshuirhter.  It  is  true,  if  re- 
beat  of  passion,  the  prisoner  killed  the  de-  proaelilul  language  iiusaen  between  A  and  Bb 
ceased,  which  can  be  uo  more  than  man-  aud  A  bidi  B  drdw,  and  they  tnitli  draw 
slaughter.  i  (.t    is    not  material    which    of    them  draws 

That  such  fact  could  amount  to  no  more    tir»t,)  and  they  U»th  tigiit,  aud  mutual  pasaea 
-  are  made,  death  lusuiiig  fmui  theoce  will  ha 

*  The  verdict  implies  the  contrary  :  For  he  only  uiauslaiighter,  because  it  was  of  a  suddcn« 
pffercd  him  bis  baud,  ike.    Former  Jidition.     i  and  each  ran  the  haMnl  of  bis  bfe.    But  thcif 
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ftr  tii  MnrierqfWiHbtm  Gower. 
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wbcra  upon  words  A  draws  hit  fwwd,  tnd 
■wkct  a  paw  at  B,  or  wkh  ODine  dangerooo 
waapmi  aCMwki  him,  and  than  D  drawt,  and 
HMTf  l^fht,  aad  A  kilte  B ;  there,  though  there 
WM  aqtiaml  upooabnsi? e  Mifoage,  aad  there 
waa  afterwards  a  motoal  fiffhting,  ifet  since 
A  aiudked  B  with  a  weapon  or  iii8trument« 
wfaioh  iDight  have  taken  away  B's  life,  thoiif  b 
$kmj  fimght  afterwards,  that  win  be  mord^. 
jiad  this  was  agreed  hy  all  the  judfes  ia  the 
yiassatcasa» 
Bat  lor  the  arwumeot's  sake,  and  it  is  only 
afgunanf  s  sake,  and  to  ^f e  the  objection 
'  t  by  the  counsel  for  the  prisoner  its  full 
;  if  it  should  be  looked*  on  here,  that 
what  is  tbnnd  in  the  former  part  of  the  ? erdict 
WW  upon  a  sudden  quarrel,  and  only  the  effect 
of  passion  ;  yet,  if  it  appears  upon  the  special 
verdict,  that  there  was  a  sufficient  time  for  this 
jpasnon  to  cool,  and  Ibrreason  to  get  the  better 
of  the  traaaport  of  passion,  and  tne  subsequent 
ante  ware  deliberate,  before  the  mortal  wound 
given,  the  killing  of  the  decessed  v»ill  be  onirder. 
And  all  thejndges  were  of  opinion,  that,  npod 
oonsiderstion  of  the  facts  found,  it  appeared, 
there  had  been  sufficient  time  for  Mr.  Oneby's 
transport  of  passion  to  cool,*  and  that  he  had 
deliberated ;  and  that  the  killmg  of  Mr.  Gower 
waa  a  deliberate  act,  and  the  result  of  malice 
Mr.  Oneby  had  oonceifed  against  the  de- 


■  But  bafoie  I  mention  their  ressons,  I  iiitist 
lay.  down  tins  propositioB,  to  which  they  all 
syiyd,  Til.  that  tne  Court  are  jndM  of  the 
Biaiiee,  and  not  the  j.iry;  end  that  the  Coort 
we  also  judges  upon  the  Awts  found  by  the 
jiMry,  whether  if  the  quarrel  was  sodden,  there 
was  time  for  the  passion  to  edol,  or  wbethertbe 
act  was  deliberate  or  not. 

Upon  the  trial  of  the  indictment,  the  jnd^e 
directs  the  jury  thus.f  If  you  heliere  such 
and  such  witnesses,  who  have  sworn  such 
aad  such  facts,  the  killing  the  deceased  was 
with  malice  prepense  express,  or  it  wss  with 
BMdice  implied,  and.  then  you  oa^ht  to  flml  the 
misoner  gvilty  of  murder ;  but  if  you  do  not 
Miere  those  witnesses,  then  you  ought  to  And 
MiB  guilty  of  manslanghter  only  ;  and  so  ac* 
isording  to  the  nature  of  the  case,  if  you  believe 
such  and  such  facts,  the  act  was  deliberate, 
m  not  deliberate ;  snd  then  you  ought  to  And 
m  and  so.  And  the  jury  msy,  if  they  think 
proper,  give  a  ^neral  verdict,  either  that 
the  prisoner  is  guilty  of  murder,  or  of  man- 
slaaghter.  But  if  they  decline  giving  a  general 
vardict,  and  will  find  the  facts  specially,  the 
Caort  is  to  form  their  judgment  from  the  facts 
Ihond,  whether  there  was  malice  or  not»  or 
whether  the  thct  was  done  on  a  sudden  trans- 
port of  passion,  or  was  an  act  of  deliberatioo,  or 


*  8ee  Leach's  Hawkins's  Pleas  of  the  Crown, 
llDokl,  chan.dl.  8.  22. 

f  As  to  this,  see  the  judgment  of  Lawrence, 
».  ia  the  ease  of  Darbishira  v.  Ptekcr^  6  fiast^. 
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AHhovgb  there  afe  many  speetal  verdiels  hi 
hidictments  for  murder,  thiere  never  was  one, 
where  the  jury  find  tn  express  terms  thoft* 
the  act  was  done  with  malice,  or  was  not 
done  with  malice  prepense;  or  that  it  was 
done  iinon  a  sudden  quarrel,  and  in  tranr^ 
port  of  passion ;  or  that  the  passion  was 
cooled  or  not  cooled  |  or  that  the  act  was  de^ 
liberate,  or  not  delibmte :  but  the  collection  of 
thoae  things  from  the  facts  found,  is  left  to  tlift 
judgment  of  the  Court.  Holtowsjf's  case, 
Pdm.  545.  Cro.  Car.  131.  W.  Jones  198. 
So  in  the  ease  cited  by  the  counsel  for  the  pri- 
soner, Cro.  Jao.  996,  Rowley's  case,  the  jury 
find  the  foot,  but  don't  find  in  express  terms^ 
that  the  fiither,  whose  child  waa  beat,  killed  th^ 
other  £hild  in  a  sudden  heat  of  passion ;  but  thst 
was  left  to  the  judgment  of  the  Court,  upon  the 
particular  focts  found. 

But  then  it  is  olgected,  thst  the  law  baa 
fixed  no  time,  in  which  the  passion  must  be 
supposed  to  be  cooled.  It  is  very  true,  it  baa 
not,  nor  coold  it,  because  psssions  in  some  per^ 
sons  are  stronger,  and  their  judgments  weakeiv 
than  in  otliers ;  and  by  consequence  it  will  ro^ 

anire  a  longer  time  in  some,  for  resson  to  get 
lie  better  ot  their  passions,  than  in  others :  but 
that  mnst  depend  naon  the  Acts,  Which  shew 
whether  the  person  has  deliberated  or  not ;  fi>r 
acts  of  deliberation  will  malw  it  appear  whe- 
ther that  t  iolent  transport  of  passion  was  cooled 
orno. 

Dot  thus  for  the  resolution  of  the  judged 
have  already  ffone ;  and  it  hu  been  adjudged, 
that  if  two  fall  oat  upon  a  sudden,  and  they  ap- 
point to  fight  next  day,  that  the  passion  by 
that  time  must  be  looked  on  to  be  cooled ;  snd 
in  soeh  ease,  if  they  meet  next  day,  and  fight^ 
snd  the  one  kills  the  ether  at  that  meeting,  it 
has  been  often  held  to  be  murder.  Hale  P.  C-. 
48. 

To  go  a  little  farther.  If  two  men  foil  Ottt 
in  the  morning,  and  meet  and  fight  in  the  af*> 
tcmooo,  and  one  of  them  is  slain,  this  is  mur- 
der ;  fi»r  there  was  time  to  allay  the  heat,  and 
their  meeting  is  of  malice.  SoisLegg's  case^ 
Kelynge  27. 

Al  the  meeting  of  all  the  judges,  before  lord 
Moriey's*  Trial  by  the  peers,  for  the  murder  of 
one  Hastings,  they  all  agreed,  that  if  upon 
words  two  men  grow  to  anger,  and  afterwards 
they  suppress  that  anger,  and  then  fall  into 
other  discourse,  or  have  other  diversions,  fo^ 
such  a  reasonaUe  space  of  time  as  in  reasonable 
intendment  their  beat  might  be  cooled  ;  and 
some  time  after  they  draw  upon  one  another; 
and  fight,  and  one  of  them  is*  killed  ;  this  is 
murder,  because  being  attended  with  such  ctr« 
cutnstances,  it  is  reasonably  snppnsed  to  be  a 
deliberate  act,  and  a  preroeditatod  rf  venire  upon 
the  first  qoamA.  But  tiie  eircnrostances  of 
stich  an  act  being  matter  of  fact,  the  jury  sre 
judges  of  them,  Relynge  56.  The  meaoing  of 
which  last  words  is,*that  the  jury  sre  judges  of 
the  facts,  frcm  which  those  cifcuitfMaiioes  ara 
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ooUected.  But,  as  I  said  before,  wheo  those 
facts  are  foiiod^  the  Court  is  to  judg^  from 
them,  whether  they  do  not  shew  the  act  iras 
deliberate  or  not. 

Lord  Moriey  upon  his  trial  by  the  peers 
^as  acquitted  ;  and  aAer  that,  in  feaster  term, 
18  Car.  3,  Broomvi  ich,  who  was  indicted  as  a 

Krincipal,  in  bein^  present,  afdinir,  and  abettiug* 
»rd  Moriey,  in  the  murder  of  Hastings,  was 
tried  at  the  Ring's- bench  bar.  The  quarrel 
was  at  a  tavern  ;  but  it  was  proved,  when  the 
quarrel  was  at  the  tavern,  that  lord  Moriey 
said,  if  we  tight  at  this  time,  1  shall  have  a 
disadvantage,  by  reason  of  the  height  of  iny 
ihoes ;  and  presently  alter  they  went  into  the 
ilel  Is,  and  fought ;  lord  Moriey  killed  Hast- 
ings :  but  while  they  were  fi^htin^i:,  Broom- 
•wich  made  a  thrust  at  Hastings,  and  lord  Alor- 
ley  closed  in  with  Hasting,  and  killed  him ; 
and  (says  the  book)  this  was  held  as  clear  evi- 
denre  of  their  intention  to  fight,  when  they 
went  out  of  the  tarern ;  and  the  quarrel  being 
only  about  words,  and  fi{fhting  in  a  little  time 
jifter,  it  was  held-murder  by  ail  the  Court.  And 
there  need  not  be  a  night's  time  between  the 
quarrel  and  the  fighting,  to  make  it  murder, 
but  such  time  only,  as  it  may  apiiear  not  to  be 
done  on  the  first  paction ;  lor  lord  Moriey  con- 
fidered  the  disadvantage  of  his  shoes ;  and  the 
Coui-t  directed  the  jury  that  it  Has  murder  in 
fir<x)m^'ich,  being  present,  and  aidii^;  but 
the  jury  acquitted  him.  1  Sid.  s277,  reports 
the  same  case,  and  says,  that  the  Coui*t,  iu  the 
direction  to  the  jury,  laid  it  down,  that  after  the 
provocation  in  the  house,  they  say,  this  is  no 
convenient  place  (and  so  have  reason  to  judge 
of  convenieucy),  and  appoint  another  place, 
though  the  fight  is  to  be  presently:  this  is 
jDurder,  for  the  circumstances  shew  their 
temper. 

In  H.  P.  C.  48,  if  A  and  B  fall  out,  A  says 
he  will  not  strike,  but  will  give  B  a  pot  of  ale 
to  t«Mich  him,  B  strikes,  A  kills  him ;  murder. 
.  Twoouarrel ;  the  one  savs,  if  youMl  go  into 
the  field,  I  will  break  your  head,  and  there  one 
Idlls  the  other  ;  murjer.  Crompt.  S5»  p.  49. 
Two  fall  out  on  a  sudden  in  the  town,  and  they 
by  agreement  go  into  the  field  presently,  and 
one  kills  the  other ;  murder.  Crompt  C3,  fol. 
SI. 

,  From  these  cases  it  appears,  that  though  the 
Jaw  of  England  is  so  far  peculiarly  frivonrable 
(1  use  the  word  peculiarly,  because  I  know  no 
«ther  law  that  makes  such  a  distinction  between 
jnurder  and  maoalaughter),  as  to  permit  the 
excess  of  anger  and  passion  (which  a  man 
ought  to  keep  nnder,  and  govern)  in  some  in- 
stances to  extenuate  the  greatest  of  private  in- 
juries, as  the  taking  away  a  roan's  life  is ;  yet 
10  those  cases,  it  must  be  such  a  passion,  as  for 
the  time  de^trives  him  of  his  reasoning  facul- 
ties ;  for  if  It  appears  reason  has  resumed  its 
office ;  if  it  appears,  he  reflects,  deliberates,  and 
considers,  before  he  gives  the  lata!  stroke, 
which  cannot  be,  as  long  as  the  fury  of  passion 
oontinues;  the  law  will  no  longer,  under  that 
pretext  of  pawon,  exempt  htiu  from  the  pu- 


nishment, whkh  from  the  greatness  of  the 
injury  and  heinousness  of  the  crime  he  justly 
deKrves,  so  as  to  lessen  it  from  murder  to  mao- 
alaughter. Let  118  see,  therefore,  whether  a|MNi 
this  special  verdict  it  appears  that  the  fightrog 
and  killing  Mr.  Gower  was  only  done  in  best 
of  passion,  or  was  a  deliberate  act.  By  what 
I  observed  before,  it  plainly  appears  it  wis  e  dop 
liberate  act.  But  to  recapitulate  in  short ;  ate 
the  words  had  passed,  and  the  bottle  was  thrown 
by  the  prisoner  ;  and  swords  drawn ;  b v  the 
interposition  of  friends  they  sat  down,  and  con- 
tinued in  company  for  an  hour  (a  reesonaUe 
time  under  those  circumstances  for  the  jmsbiob 
to  cool) ;  and  after  that  hour  expired,  ibe  da^ 
ceased  says,  We  have  had  hot  words,  bat  yon 
was  the  aggressor ;  but,  I  think  we  may  pass 
it  over ;  and  at  the  same  time  offered  bb  hand 
to  the  prisoner,  which  was  enooffh  to  have  ap- 
peased the  prisoner :  To  this  Mr.  Ont^by  aa* 
swered,  No,  damn  you,  I'll  have  your  bloodi 
words  expressing  malice,  not  passion :  Tbce, 
w  heu  the  company  went  out  of  the  room,  the 
prisoner  stayed,  and  called  the  deceased  back ; 
Young  man,  come  back,  I  have  somethios'  to 
say  to  you :  The  door  immediately  was  sTmL 
clashing  of  swords  was  heard,  and  the  deceastjl 
received  the  mortal  wound  from  the  prisoner  at 
the  bar.  The  prisoner's  words  shew,  what  was 
his  intention,  viz.  to  take  away  Mr.  Gower's 
life ;  and  the  killiog  him  may  properly  be  igud 
to  have  been  done  upon  deliberation  and  coa- 
sideration. 

The  counsel  for  the  prisoner  in  their  aiga* 
ments  insisted,  that  there  were  several  cir* 
cumstances  found  iu  the  special  verdict  In  fii- 
vour  of  the  prisoner,  whicn  were  a  foundation 
for  the  Court,  to  construe  the  other  expressions 
to  be  only  words  of  heat ;  and  that  what  he  did 
was  in  the  heat  of  his  first  passion,  which  wss 
never  cooled,  and  not  out  of  malice.  As.1. 
It  is  found,  that  at  the  breaking  up  of  theceoU 
pany,  Mr.  Ooeby  had  his  great  coat  thrown 
over  bis  shoulders ;  from  whence  it  would  be 
a  strain,  to  think  he  then  intended  to  fight  with 
Mr.  Gower.  2.  It  might  be  Mr.  Gower  who 
shut  the  door,  who  came  beck  after  he  was  oat 
of  the  room,  the  jury  not  having  found  who 
shut  the  door.  3.  That  it  was  found,  th^ 
was  no  reconciliation  between  them,  from  the 
throwing  the  bottle  at  Mr.  Gower.  But  as  to 
the  first  of  these  objections,  considering  the 
words  the  prisoner  used  after  this,  and  aAerthf^ 
deceased  was  out  of  the  room,  and  what  folluw- 
ed,  since  the  jury  have  found  this  fact,  withool 
saying  any  more  about  it,  the  natural  con- 
struction is,  that  this  was  only  used  by  the  po^ 
soner  as  a  blind  to  the  company,  to  conosa^ 
from  them  his  real  intention,  till  they  were. 
gone  out  of  the  room.  As  to  the  second ;  i|r 
stands  uncertain  upon  the  verdict ;  but  it  is  en^ 
uncertainty  which  can  have  no  influence  upon 
the  present  determination ;  for  if  Mr.  Gowsr 
had  shut  the  door,  that  would  not  alone  bevo^ 
materially  altered  the  case.  As  to  the  third  ;{ 
since  express  malice  before  appeared  to  be  in 
the  prisooeTf  theMding  thei  feet  does  i^  u«r« 


nsi 


Jor  the  Murder  of  WiOutm  Gawer. 


A.  D.  179S. 


[M 


'port,  thit  fbe  first  heat  of  pnsion  continued 
4Mily9  bot  that  the  mmlice  continued. 

The  counsel  for  Mr.  Onebj  farther  olgected, 
that  it  apncaved  there  was  a  mutual  fiffbting 
After  tlie  tloor  was  shot ;  for  it  is  found  Uiat  he 
rocetred  three  slight  wounds;  then  it  is  not 
found,  who  drew  nrst,  or  made  the  iirst  assault, 
tflcr  the  door  was  shut ;  and  it  was  possible  a 
new,  snddeo  quarrel  migfht  then  rise,  in  which 
Mr.  Gower  miffbt  be  the  aggressor,  and  ihere- 
Ibre  the  special  ferdict  was  uncertain  in  a  ma- 


pears,  it  is  murder ;  for  it  lies  on  the  party  in- 
dicted, to  pro?e  the  sudden  quarrel ;  and  there- 
fore the  jury  not  ha? hie  found  any  such  thing 
lor  the  prisoner's  benrat,  it  is  to  be  took  there 
was  no  such.  This  is  said,  supposing  the  latter 
part  6f  the  verdict  could  be  considered,  without 
regarding  the  former  part  of  it :  and  that  when 
the  company  went  out  of  the  room,  the  prisoner 
and  Mr.  Gower  were  reconciled.  But  hower^ 
that  might  have  been,  here  it  appears  there 
tvaw  no  reconciliation,  and  therefore  there  can 
be  no  imagination  of  a  new,  original  quarrel  in 
the  room  after  the  door  was  shut.  And  as  to 
the  alight  wounds  the  prisoner  received,  that  is 
immaterial ;  for  he  having  malice  against  Mr. 
Gower,  though  there  was  mutual  fighting,  and 
the  firisoner  was  wounded,  yet,  when  he  killed 
Mr.  Ghiwer,  it  will  be  murder. 

The  last  fact  in  the  special  verdict,  which 
tfiey  relied  on,  wss,  when  Mr.  Gower  was  ask- 
ed upon  his  death-bed,  whether  he  had  received 
bia  wounds  in  a- manner  among  swordsmen 
called  fair?  He  answered,  I  think  I  did ; 
whereby  the  deceased  shewed,  he  was  satisfied 
the  act  was  lair.  The  answer  to  which  is 
plain;  that  if  A  have  malice  against  B,  and 
tbej  meet  and  fight,  though  the  fight  is  never 
it  mir  according  to  the  law  of  arms,  yet  if  A 
fciHa  B,  it  will  be  murder. 

.  The  cases  the  counsel  for  the  prisoner  prioci- 
pally  relied  on  to  make  this  fact  only  man- 
slaiwhter,  were  Rowley's  Case,  18  Coke87  ; 
aod  Turner's  Case,  Comberbatch,  407,  8. 

.  As  to  IS  Coke  87,  the  case  was,  that  two 
boys  fighting  together,  the  one  of  tlieni  was 
Boratched  in  the  lace,  and  he  bled  a  great  deal 
at  the  nose ;  and  so  he  ran  tliree -quarters  of  a 
aile  to  his  father,  who  S4'eing  him  very  bloody, 
tank  m  his  hand  a  cudgel,  and  went  three- 

Krten  of  a  mile  to  the  other  boy,  and  struck 
I  upon  the  head,  upon  which  he  died,  and  it 
was  held  but  manslaughter,  for  the  passwn  of 
thefhtber  oootinned.  And  there  is  no  time, 
that  the  law  can  determine,  that  it  was  so 
■MtMy  that  it  should  be  sdjudged  malice  pre- 
PiMC.    (Note,  These  are  the  words  of  IS  Coke 

Ta  which  the  answer  in  plain,  for  the  reason 

CCB  IB  Cfo.  Jac.  S96,  which  is  the  same  case, 
t  the  father  having  no  anger  before,  but 
bdi^  provoked  upon  the  com^aint  and  sight 
•f  hv  ton'ft  bhwd,  and  in  that  anger  beating 
iu%iC.wlMb  Im  died,  the  kw  a^udgaditto 


be  upon  that  sudden  passion.  But  that  is,  con*  - 
sideringwhat  has  been  aaid  before,  clearly  dis* 
tinguisbable  from  the  present  case ;  besides  it 
may  be  added,  it  was  but  a  little  cudgel  \m 
struck  with,  from  which  no  such  fatal  arent 
could  be  reasonably  expected.* 

Turner's  Case  wss  tbb;  his  wife  complaih- 
ed  the  boy  bad  not  cleaned  her  doga,  upon 
which  Mr.  Turner  took  up  a  clog,  and  struck 
him  on  the  head,  and  killed  him ;  and  though 
there  was  no  other  provocation,  it  was  held 
only  manslaughter.  But  the  reason  of  that 
was,  because  the  clog  was  so  small,  there 
could  be  no  design  to  do  any  great  harm  to  tha 
boy,  much  less  to  kill  him ;  and  a  master  may  • 
correct  a  aervant  in  a  reasonable  manner  for  a  • 
fault  And  lord  chief  justice  Holt,  in  Comber- . 
batch  408,  says,  that  in  that  case,  it  was  an  nn- . 
likely  thing,  meaning,  that  the  clog  shouhl  kill  ■ 
the  boy.  The  counsel  for  the  prisoner,  being 
apprehensive  of  the  authority  of  Maw^idge'a 
Ciase,  beskles  the  observations  they  had  made, 
mentioned  before,  to  induce  the  Court  to  look 
upon  that  judgment,  as  not  warranted  by  law, 
endeavoured  to  distinguish  the  present  case  from 
it,  supposing  it  to  be  law.  And  1st,  They  said^  - 
that  in  Mawgridge's  Case,  the  bottle  hit  Mr. 
Cope,  and  stunnml  him  ;  but  here  the  bottle  did 
not  hit  Mr.  Gower,  but  i>nly  brushed  soma 
powder  out  of  his  peruke.  Sdly,  In  Maw- 
gridge's  Case,  the  bottle  was  full  of  wine ;  her^ 
It  is  not  found  to  have  been  so,  and  therefore 
roust  be  took  to  have  been  empty ;  and  the  siaa 
of  the  bottle  does  not  appear,  it  might  be  very 
email.  Sdly,  Mawgridge  drew  his  sword  im« 
mediately  after  throwing  the  bottle,  without  in« 
termission  ;  here  Mr.  Gower's  sword  was  first 
drawn.  4thly,  Mr.  Cope  never  drew ;  here 
Mr.  Gower  not  only  drew  the  first,  butclssbing 
of  swords  were  beard,  so  there  must  have  been 
fighting. 

It  is  viery  true  (so  far  as  these  facts  will  make 
a  difference)  this  present  case  is  distinguishable 
from  Mawgridge*s  Case ;  for  that  caae  was 
determined  only  upon  an  implied  malice  (but, 
as  I  said  before,  was  very  rightly  aiid  justly 
determined,  as  we  all  agreed),  for  strictly  and 
pro|>erly  speaking,  although  the  woni  express- 
malice  is  mentioned  in  the  reasons  given  for  . 
that  resolution,  yet  it  was  but  malice  implied. 
But  still  this  way  of  distinguishing  (he  present 
case  from  Mawgridge's,  will  he  of  no  service  to 
the  prisoner,  becauae,  though  all  the  jndgea 
held  this  case  was  distinguii^able  from  Maw- 
gridge's Case ;  it  was  in  respect  that  this  was 
a  much  stronger  caKO  aa  to  the  murder,  the 
jury  bafing  found  facts  which  shew  Mr.  Onebj 
had  an  expreas  malice  against  Mr.  Gower, 
Upon  the  whole  matter,  this  Court,  wiih  the 
concurrent  opinion  of  all  the  other  jwlges,  is  of 
opinion,  that  the  prisoner  at  the  bar,  John  Ooe- 
by,  by  this  special  verdict,  is  found  guilty  of 
murder. 
Memorandum.    Aa  aoon  aa  1  had  delivered 

*  Tide  Foster's  Reporti,  p.  S94,  Rowley's 
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thb  ivnolatioii,  1  tiesired  my  brothen  FflrtMcnt,  \ 
Reynolds,  anil  Pruhyn,  tlialifthey  disapprofcd 
ony  tiling  1  had  laid  dawn,  they  woolil  «xpma 
their  disapimihatioa ;    but  they    publicly  •  de* 
olared,  they  concurred  U  omnibut,* 

I 

MajiMr  Onehy,  olwcrving'that  {^reatalreaa  was  | 
laid  on  that  w*icked  and  malicitioa  rxpresKinn  ' 
of  his  to  the  deceased,  l>amn  you,  I'll  have 
your  blood :    he  declared,  that  as  he  hoped  to  \ 
nod  mercy  at  the  hands  of  Almi|*liiy  (Sod,  he  ! 
never  inaiile  use  of  that  expression.     He  then 
prayed  to  be  recom mended  to  his  m^esty's  ' 
demency,  in  regard  to  his  long  and  faithYiil 
ptrvices  in  the  army.    As  to  the  first,  the 
Court  told  him,  that  as  the  words-were  sworn, 
and  stood  in  the  special  verdict,  bis  allegation 
mvaHed  nothing:   and  to  the  aeoond,  that  as 
that  was  a  court  of  justice  bo  must  apHj  ^^' 
where  for  mercy. 

The  prisoner  "being,  after  this  resolution  pro- 
Donnoed,  intituled  by  the  course  of  the  Court  to 
bave  four  days  to  OMive  in  arrest  of  judgment, 
be  was  sent  liack  to  Newgate,  and  a  rule  for 
bringing  him  up  to  receive  judgnient  the  end  of 
the  week  was  made ;  before  which  time,  an 
account  came  of  the  death  of  his  late  majesty 
at  Osnabrug,  the  11th  of  June.  And  after- 
wards, at  the  time  apfKHiited  by  the  rule,  he 
was  brought  to  the  bar,  and  jmlgmentwas  pro- 
Douncetl  against  him,  and  ereuation  a  warded. f 
After  which,  a  pretty  strong  application  was 
made  to  his  majesty  kinff  Gf*orge  tlie  fid,  for  a 
reprieve ;  but  be  was  pleased  to  declare,  that 
Che  judges  having  adjuoKed  the  prisoner  guihy 
of  murder,  the  law  should  take  its  course.  In 
which  attempt,  the  prisoner  not  succeeding,  he 
killed  himself  in  Newgate,  in  the  night  before 
the  day  appoiuted  for  his  execution,  by  cutting 
through  toe  great  artery  in  his  arm  with  a  razor, 
by  which  he  bled  to  death. 

On  Monday,  the  19th  of  Jnne,  he  was 
brought  op,  and  objected,  *»  That  there  was  no 
joinder  of  issue,  for  want  of  a  timUiter :  %  but 
the  precedents  in  aH  capital  cases  being  in  this 
mnnnor,  the  objection  was  over- ruled.  And 
Mr.  Justice  Fortescue,  in  a  vriy  serious 
speech,  pronounced  the  Kentenre  lor  bis 
execntion ;  which  was  appointed  lor  Monday 
the  3d  of  July.  Upon  the  nuiruiiifr  whereof 
be  opened   a  "vein,  and   bk*d  to  tk»ih,||  to 

*  As  to  the  law  lespecting  iho  mattera 
which  were  agitated  in  this  CSse,  see  East's 
Heas  of  the  Crown,  chap.  &,  (  12,  §  19,  §  95, 
§  30,  §  54.  See,  also,  in  this  Colieetian,  the 
Case  of  Reason  and  Tranter,  vol.  1#,  p.  1 . 

f  Lord  Ray m.  Reports,  vol.  2,  p.  1499, 1600. 

%  8traii|ge'B  Reports,  vol.  12,  p.  775.  As  to 
the  objection  that  there  was  no  joinder  of  issue 
for  want  of  a  timiiUer^  aee  tho  case  ef  the 
King  against  Dowling,  5  Term  Hepi.  311. 
8ee,  also,  in  this  Collection,  vol.  15,  p.  696. 

H  The  case  was,  he  deisred,  the  morning  of  his 
intended  execution,  to  be  stiH,  that  he  might 
cempose  himself  cmainal  the  oamioff  of  his 
friends ;    about  saveo,  he  said  faintly  tO-  hk 


avoid  the  infamy  of  an  execution.'*-«Ne  wan 
buried  in  the  highway,  with  n  ataka  drofs 
through  his  body. 

On  his  destroying  himself,  the  folio wiojp 
account  was  pulMiklied  in  a  Narralive  uf  hig 
Liie: 

*■  John  Onel»y— Sfifed  abooC  53  yean,  wan 
bom  at  Harwell  *in  l^ioesiendiire.^llis  lather 
wavan  aitoruey,  of  an  uublemished  ehamieter, 
and  practised  with  great  auoccas.— Ho  took 
care  to  bestow  an  eiluratioo  on  his  son  John— 
as  desii;;ning  him  for  the  business  of  the  law  § 
who  accordinifly  served  a  derkahip  with  a  gf<»* 
tleman  of  great  note  and  eminence  in  bb  pre* 
fession :  but  proving  a  y  outh  of  an  aspiring  and 
haughty  temper-^ nb  head  ran  upon  Ihingn 
greater  than  tne  provision  they  had  naade,  or 
were  capable  of  making  for  him. 

<*  The  custody  of  the  great  seal  of  Baglnnd 
being  committeil  to  sir  Nathan  Wright,  a  vcrv 
near  relation  of  Mr.  Oneby's  mother ;  appli- 
cation was  made  m  tliia  gentleman,  to  bestow 
some  genteel  emphijrment  on  his  young  kirn- 
man.— But  nothing  greater  than  the  plaon  of 
his  train-bearer  could  be  proeored. 

**  His  mat  spirit  brooked  with  it  for  sonm 
time,  hoping  that  something  better  would  offer. 
— But  as  nothing  did,  he  quitted  the  loH- 
keeper's  service,  and  took  up  a  rcaolution  of 
going  abroad  into  tlie  army. 

'*  His  friendx  soon  procured  him  a  commii* 
sion,  and  he  served  in  several  campaigns  under 
the  late  duke  of  Marlborough  m  rlandors, 
where  he  acquired  the  reputation  of  a  ga^ant 
officer,  he  having  distinguished  himself  in 
several  battlca  and  sieges,  and  received  diver* 
woumls. 

**  He  having  once  the  misfortune  to  quarrel 
with  an  officer  of  borae  at  Bruges,  they  weal 
out  together  from  the  camp,  and  fought.  Uin 
aataironist  received  a  mortal  wound,  and  4\e§ 
the  next  day.  Hut  ibis  beiiiff  done  aa  the 
people  of  honour  call  it,  fairly,  Mr.  Itaeby  wns 
called  to  a  court-martial,  and  very  honourably 
acquitted  ;  and  had  now  ustablisfied  that  vain, 
empty  character,  so  much  admired  by  Ian 
many  in  the  army,  viz,  of  having  feUed  his 
roan. 

**  The  next  exploit  of  thia  nature  was  per- 
formed by  him  at  Port-Ro¥al  in  Jamaioni 
whore  ighting  a  duel  wiin  one  lieuieonnt 
Tooley,  they  were  both  deapemiely  woundodu 
Blr.  iWley  languished  for  aboni  eight  roontho, 
and  then  died;    but  kavng  been  long  hefora 


footman,  who  came  into  the  ronm.  Who 
Philip?  A  gentleman  coming  to  hia  bod-aidn 
soonoAtr,  oaHed  Major!  Mafor!  bnt  hearinf 
no  auawier,  ha  dnsw  opeu  the  cnitains,  nna 
found  him  weltering  in  bis  blood,  and  just  eK« 
pirin^^i  Mr.  Green,  a  neighbonving  smysoBi 
was  inslnntly  aent  for ;  Init  before  he  oaasi^ 
the  mtyov  was  dnaift ;  he  had  mado  so  daop  f 
wonnd  in  Irn  wriat  with  a  panknifo,  ihnt  ^ 
bMto^enlh.  Haloct Tiiab to ihn OM-Baik 
OolOTO^  HL  f,  p.  U3l 


W] 


liai9griig^9  Cate, 


fHrftcdy  iccoDciM  to  BIr.  Oodiy,  Ui«  blltr 
vrwm  Bcver  called  io  question  aboni  kk  death. 

««  HariBg  acrfed  about  29  yean  ia  the  army, 
aad  nnfog  Kimdnally,  accordiof  to  his  right  of 
aeoiority,  he  at  length  attaised  to  the  riuik  of 
a  major  in  the  regiment  of  dragoons,  eom- 
namfed  by  the  honoarnhle  brigMier  Honey* 
wood.  But  upon  tha  peace  ok'  Utrecht*  his 
pay  was  cartafled,  and  a  stop  put  to  his  further 
prsrennent* 

**  Io  these  aFeoastaaocs he  rotomed  to£ag- 
land,  Tened  in  all  kinds  of  vioe,  fMrticnlBrly 
gnning,  to  which  he  had  much  addicted  him- 
self in  the  eamp,  and  bad  thmo  met  several  ro- 
▼ofaitionaofftrtuno.  Sometimes  an  anapiciovs 
hand  of  dice  having  enabled  him  to  make  an 
entertainment  for  the  chief  ^renerals  in  the. 
aiviy  ;  his  ambition  leading  him  to  great  pro- 
fustness  that  way,  when  it  has  taeninbis 
power.  And  at  other  times  his  ill  lock  has  re- 
doeod  him  to  scandalous  necessities.  He  now 
■Hoointed  himself  with  the  principal  gamesters 
of  CkM  town)  desigfauur  to  support  himself  after 
their  example ;  and  frequented  all  the  public 
ptaass  of  reaort,  where gentkHoen  pUyod,  being 
arldtm  without  cards  or  dice  in  his  pockets. 
And  there  is  no  doubt,  but  it  was  ho  who  con- 
veyed the  dice  upon  the  table  at  the  Castle 
tovam,  in  ]>rury-lane,  which  produced  gam- 
ing; the  oonaequence  whereof  was  then  the 
■Mrder  of  Ur.  Gower;  and  since  that,  of 
hinaelf." 


MAWGRIDGE'S    CASE,* 

IN  THE  QuBBN's-BkNCH, 

Term.  Hill.  5  Ann.  Reg. 


At  tiio  sessions  of  the  peace  held  at  Qoild- 
hall,  London,  on  the  first  of  July,  in  the  fifth 
jter  of  the  queen,  John  Mawgridge  of  Londoo, 
gent,  was  indicted,  for  that  on  the  7th  of  June, 
m  the  same  year,  he  did  felonion<ily,  volunta- 
rily, and  of  nis  malice  fbmthonght,  make  an 
aasank  upon  William  Cope,  gent,  and  with  a 
sword  on  the  left  part  of  his  breast,  near  the 
left  p^,  did  him  strike  and  pierce,  giving  him 
thereby  a  mortal  wound,  of  which  the  said  Wm, 
Cope  md  iostonily  die.  Which  indictment  be- 
ing ddiveied  to  the  justices  of  gad-delifery  lor 
Mcwgnie,  he  waa  anraigned  thereupon,  and 
Not  Guilty,  t 


i*ii*^ 


■^•« 


m  ^ 


*  See  the  preceding  and  foltowing  Cases, 
Molty  484.  See,  too,  m  this  Collection,  the 
Cteat  of  Reaaon  and  Tranter,  vol.  16,  p.  1. 

^  **  Other  csees  have  occurred,  whmin  tho 
^pmtkm  has  turned  upon  the  apparency  of  the 
ifltont  in  one  of  the  parties  to  commit  slich  fe- 
laay  aa  will  justify  the  other  in  killing  him. 
Mm  m  Mnwgtiitoe's  Case ;  who,  upon  words  of 
agcrbstween  him  and  Mr.  Cope,  throw  a  bot- 
lia  wWi  gnat  violenee  at  the  head  of  the  latter, 
asA  fasmcdiately  drew  his  sword :  on  which 
lfr.Ch|ie letumod a bottio  with  equal  violeoce; 
whichi  Miys  kund  Hoit,  it  waa  lawful  and  justi- 


A.  D.  170S.  [5S 

The  Jury  fcand  this  Special  Verdict : 

That  WHIiam  Copo  was  Iteotenant  of  tha 
queen's  guards  in  the  Tower,  and  the  principal 
officer  then  oomnaanding  thm,  aad  waa  thon 
upon  the  guard  in  the  ffuard-room ;  and  that 
John  Mai^fridgo  waa  Sien  and  there,  by  tho 
invitation  of  Mr.  Cope,  in  company  with  the 
said  William  Cope,  and  with  a  certain  woman 
of  Mr.  Cope's  aoquaiotonce,  which  woman 
Mawgridge  did  then  affront,  and  angry  wocda 
paaaed  between  them  in  the  room,  in  tne  pre- 
ssoceof  Mr.  Cope  and  other  persons  there  pre- 
sent, and  MawgrMgo  there  did  threaten  tho 
woman ;  Mr.  Cope  did  theneupon  desire  Maw- 
gridge to  forbear  auch  usage  of  the  woman, 
sayinr,  that  lie  mnat  proloet  the  woman ;  there- 
upon Mawgridge  did  continue  the  reproachful 
lanf|uage  to  the  woman,  and  demanded  satb- 
tactioo  of  Mr.  Cope,  to  the  intent  to  provoke 
him  to  fight :  thereupon  Mr.  Cope  toM  him  it 
waa  not  a  convenient  place  to  giro  him  satin- 

flaUe  fbrMr.  Cope  to  do;  for  be  who'hath 
shewn  that  he  hath  malice  against  another  in 
not  fit  to  be  trusted  with  a  dangerous  weapon 
in  his  hand.  The  words  previously  spoken  by 
Mr.  Cope  could  he  no  justification  for  Maw- 
gridge ;  and  it  was  reasonable  for  tho  former 
to  auppoBO  hia  life  in  danger  when  attacked 
with  so  dangerous  a  weapon,  and  the  aasault 
followed  up  oy  auother  act  indicating  an  intea* 
tion  of  pursuing  his  life  ;  and  this  at  a  time 
when  he  was  off  his  guard,  and  without  any 
warning.  This  latter  circumstaoce  forms  e 
main  djstinctk>n  between  that  case  and  the  caae 
of  desth  ensuing  from  a  ooinbat,  where  both 
partiea  engage  upon  equal  terms ;  for  there,  if 
upon  a  sudden  quarrel,  and  before  any  dan- 
gerous blow  given  or  aimed  at  either  of  the 
parties,  the  one  who  first  has  recourse  to  a 
deadly  weapon  suspend  his  arm  till  he  baa 
warned  the  other,  and  given  him  time  to  pot 
himself  upon  his  guard ;  and  afterwards  they 
engage  on  equal  terms ;  in  socb  case  it  is  plain 
that  the  design  of  the  person  making  such  as- 
sault is  not  so  much  to  destroy  his  adversatj 
at  all  evenU,  as  to  combat  with  him,  and  to  nm 
the  hazard  of  his  own  life  at  the  same  time. 
And  that  wooM  fail  within  the  same  common 
principle  which  governs  the  case  of  a  auddea 
combat  upon  heat  of  blood,  which  has  been  be- 
fore treated  of.  But  if  several  attack  a  person 
at  onoe  with  deadly  weapona,  aa  may  be  sop- 
posed  to  have  happened  in  Ford's  Case ;  though 
thoy  wait  till  he  he  upon  his  guard ;  yet  it 
seems  (there  bring  no  compact  to  fight\  that 
he  would  be  justified  io  kiliiuff  any  ot  the  aa- 
sailants  in  his  own  defence ;  necause  so  un- 
equal an  attack  resemblea  more  a  desire  of  aa- 
aasaination  than  of  combat."  East's  Pleaa  of 
the  Crown,  c.  5,  §  47.  See,  too,  c.  5,  §  80^ 
of  the  aame  book ;  and  LoK^h's  Hawkina'S 
Pleas  of  the  Crown,  book  1,  c.  31,  §  97.  Coo- 
ceming  other  mattera  agitated  iu  Ibis  Case, 
see  Basl^i  Pleaa  ef  the  Crown,  e.  5,  i  3. 4. 
S6. 30. 48. 


SOJ               IS  GEOROE  I.  Ttial  of  Major  OMy^                    [GO 

factkm,  but  at  ■nnther  time  uA  place  he  wauM  ntim  Anglmm  et  pacifictinni,  ro|rita  Itenmni 

be  ready  to  gife  it  to  Iiini,an4  in  the  nifan  time  Antflia  remiiil  in  Iteciam  ezeri'ituia  taem." 

^lenred  him  to  be  more  civil,  or  to  leave  the  Tberrapon  a  law  was  maile.  That  if  any  Knqf- 

company :    thereupon  John  Mawgridfire  rose  lisbman  shoulil  kill  any  of  the  Danes  that  lie  had 

up,  and  waa  ipoing  out  of  the  room  ;  and  «o  i^o-  leU  brhiml,  if  lie  were  apprehetiiletl,  he  iboiikl 

ingt  did  snililenly  snatch  up  n  gUaa  boule  lull  lie  bound  to  nnderqfo  the  onleal  trial  to  clear 

ot  wine  then  atandinir  upon  the  table,  and  %io-  himself;   and  if  the  murderer  were  not  fbnnd 

loitly  threw  it  at  him,  the  said  Mr.  Cope,  and  within  ei^ht  ilavs  and  alier  that  a  mouth  wan 

therewith  struck  him  upon  the  bead,  and  im-  given,  then  if  he  could  not  be  found,  the  vilte 

mediately  thereupon,  witliout  any  intermiuion,  should  pav  46  marks,  nhich  if  not  able  to  pay, 

drew  hu  aword,  and  thrust  him  inio  the  left  it  abould  be  levied  upon  ihe  hundred.    Brno- 

Crt  of  his  breast,  over  the  arm  of  one  Robert  ton,  190,  agrees  wilh  this  account, 

artiu,  notwithstanding  the  endeavour  used  Though  this  law  ceased  upon  tlie  expotsiea 

by  the  said  Martin  to  hinder  Mawgridge  from  of  the  Daoei,  yet  William  the  Conqueror  re* 

tolling  Mr.  Cope,  and    gave  Air.  Cope  the  vived  it  for  the  security  of  his  Normana,  aa  ap« 

wound  in  the  indictment  mentioned,  whereof  pears  by  his  laws,  afler  he  had  conftrroed  kiaf 

he  instantly  died.    But  the  jury  do  further  aay,  Edward  the  Confeasor's  laws.    And  Heavy  1, 

that  immediatelTs  in  a  little  apace  of  tinne,  be-  anno  prime  regni,  afUrwanls  by  his  law  (as 

twcen  Mawgridge's  drawing  hia  aword,  end  appeam  in  the  addition  to  Lambert)  eatabliahei, 

the  giving  the  mortal  wound  by  him,  Mr. Cope  •'That  if  a  man  be  found  slain,  he  should  be 

did  ariseTrom  hia  chair  where  he  sat,  and  took  taken  to  be  a 


Frenchman,  if  it  waa  not  proved 

another  bottle  that  then  stood  upon  the  table,  that  he  was  an  Enp^lisliman,  and  the  oountrj 

and  threw  it  at  Mawgridge,  which  did  hit  and  waa  bound  to  enquire,  wlieiber  the  person  slaia 

bicak  bis  bead  |  that  Mr.  Cope  had  no  aword  waa  an  Englishman  or  a  Frenchman.'*    Tbeas 

in  hia  band  drawn  all  the  while ;    and  that  inquisitions  were  taken  before  the  coroner,  and 

alter  Mawgridge  had  thrown  the  bottle,  Mr.  returned  to  the  juslires  in  eyre,  and  if  the  jury 

Ciope  apake  not.    And  wliether  thia  be  murder  found  him  an  £nglishman,  then  the  eowtvy 

4W  mauslaughter,  the  jury  pray  the  advice  of  waa  to  be  discharged,  which  law  waa  calm 

Ihe  Court.  Englikhire,  and  the  justicea  in  eyre  were  alaD 

A  day  bemff  appointed  for  the  reaolution  of  ^"^^^"^Z^^^^T^^^^^ 

the  Court,  and  the  marahal  required  to  bring  S' ^^^^^  "  "  "  »"»*«»«>  «  Namford, 

the  prisoner  to  the  bar,  returned  he  was  es-  ii^^k«  •  .il:.«.i,«  »..^  tk^  •«••..«.  ^rif.^u. 

ctpeS ;  which  being  recorded,  the  Chief  Justice  k.m      '^^^^^    ^  •          oL     «  at ^T 

(dSt)  gave  the  opinion  of  the  judges  in  this  5"J|f«  »«^fi«>.  •^•.c»', «  «»••  ««•    "  ^l"^: 

2!l^"i_"              w|.i««/M       »u   jM  ,v.  M.  wj*.  j^y^  j^  c«tero  non  adjudicator  coram  jiistici- 


ariis,  ubi  per  infortunium  adjudicatum  est,  seil 

Thia  Record  being  removed  into  this  Court,  locum  haoeat  murdrum  de  interfeciis  per  te 

the  case  hath  been  argued  before  all  the  podges ;  loniam  taotom,  et  non  aliter.**    This  was  not 

and  all  of  us,  except  my  lord  chief  justice  Tre-  made  upon  a  supposition  that  he  chat  killed  the 

ear,  are  of  opiuon  that  Mawgridge  is  gnilty  of  person  slain  by  misfortune  should  be  hanged, 

murder.  iiut  only  to  explain,  or  rather  tu  take  off  the  ri-* 

Thia  hath  been  a  case  of  great  expectation.  gour  ot  the  Conqueror's  law,  that  the  country 

This  distinction  between  murder  and  man*  should  not  be  compelled  to  find  out  ihe  man- 

alaughter  only,  ia  occasioned  by  the  statute  of  slayer ;  or  if  he  were  found  out,  he  should  aot 

SS  H.  7,  and  other  sUtutes  that  took  away  Ihe  undtTgo  the  penalty  of  that  law.     For  ai  the 

benefit  of  clergy  from  murder  committed  by  law  alood,  or  waa  interpreted  bef«»re  that  sla- 

malice  prcpeuMld,  which  atatutes  have  been  the  lute,  if  a  nuin  was  found  to  be  slain,  it  waa  aU 

fN)caaion  of  many  nice  speculations.  *^*Zf  intended,  I.  That  he  was  a  Frenchman. 

The  word  **  murder  "  is  known  to  be  a  term  3-  Tliat  he  was  killed  by  an  F.ngliahman.    9. 


er  a  dcacription  of  homicide  committed  in  the 
worst  manner,  which  is  no  where  used  but  in 
this  island,  and  ia  a  word  framed  by  our  Saxon 
anoeatorsin  thereignof  Canutus  upon  a  particu- 
lar oonaion,  which  appears  by  an  unoootested 
anthoritv,  Lamb.  141.  In  the  laws  of  Edward 
the  Confessor :  **  Murdra  quidem  inventa  fue- 
runt  in  diebns  Canuti  *  llegis,  qui  post  acqni- 

*  Bat  according  to  lord  Fortescue ;  **  ftlur* 
der  is  a  Saxon  wonl,  and  tu  be  found  in  several 
placea  in  the  ancient  Saxon  laws ;  and  is  of  a 
very  ancient  date,  probably  as  old  as  the  Saxon 
tongue  itself,  which  is  al»out  500  years  older 
than  Canutus's  time.  We  frequently  in  Saxon 
authors  find  the  words  morthur^  mortker^  mor- 
dor,  murtber  or  murder ;  and  these  come  from 
the  aaticot  Saxon  woid  morih ;   which  sigm- 


That  killing  was  murder.  4.  If  any  one  wo 
apprehended  to  be  the  murderer,  be  was  ta  ha 
tried  by  fire  and  walcr,  though  he  killed  bin 
bymivfunune;  nhich  was  extended  beyoDi^ 
reaaon  and  justice  in  favour  of  the  Norman^ 

fiea  a  violent  death,  or  sudden  destruction,  i 
sometimes  lognilies  murder,  in  the  present  aei 
of  our  common  lawyers.    From  hence  can 
Ihe  barbarouii  Latin  term  mordrum  and  an 
</rafiM,  and  the  verbs  mardrare^  murdrare^  a 
mordkdrart ;    which  are  of  much  greater  an 
quity  than  king  Canutus,  wbo  began  his  rei 
but  in  1016.    Now  give  me  leave  to  aseol' 
the  true  derivation  of  our  word  smrdrr 
which  I  think  maui&stly  comes  from  the  ^ 
narii  dmr€?*    Fortescue  Aland*!  rrcfaca 
Reporta. 


61J 


Max»3grul^t*$  Case^ 


bvt  if  an  EocKtbman  watkillod  by  miffortniie, 
.k«^b«l  killeu  bim  was  not  in  danger  of  doath, 
becauae  it  waa  not  fekmy.  For,  aaith  Bracton 
(wbo  wrote  tbe  latter  end  of  U.  S,)  fol  136, 
**.He  that  killetb  a  man  by  niitibrtuoe,  waa  to 
b«  discharfred."  5.  If  the  malefactor  waa  not 
taJwB,  then  tbe  conntry  waa  to  be  amerced. 
But  by  tbe  atatute  of  Marlebridse,  if  it  waa 
known  that  tbe  peraon  alain  waa  a  Frenchman, 
■nd  waa  killed  by  miafortuae,  then  tbe  country 
•iiookl  not  be  amerced  if  tbe  manalayer  waa 
not  taken  ;  or  if  he  were  taken,  be  ahould  not 
bo  put  10  bb  ordeal  trial.  Tbia  aeema  to  be 
ike  tnie  meaning  of  that  atatute. 
.  But,  aeoondly,  it  will  appear  to  a  demonstra- 
tioB^  that  before  that  atatute,  be  that  killed  an 
Sogliahman  *  per  infortunium '  waa  never  in 
%my  danger  of  death  ;  for  tbia  atatute  of  Marie- 
kndfe  waa  made  52  H.  3.  Tbe  atatute  of 
Magna  Charta  waa  conaumroate  9  H.  3,  and 
Ibat  aupposea,  ■  *^  That  every  one  imprisoned  for 
tbft  death  of  a  man,  and  not  thereof  indicted, 
nigbl  of  right  pursue  the  writ  De  Odio  et  Atia ; 
and  if  it  waa  found  that  the  peraon  impriaoned 
liilled  bim  *  ae  defendi^ndo,'  or  '  per  infer* 
iMinm,'  and  not  *  per  feloniam,'  then  he  waa 
to  be  bailed."  Which  ahewa  that  he  waa  not 
iftilanffer  of  death ;  f4>r  if  he  had,  be  would  not 
have  been  let  to  bail,  S  Inst.  42. 
•  Hereby  1  bare  given  a  true  account  of  tbe 
tense  of  tbe  word  Murder,  what  it  waa  when 
(Krat  in  the  time  of  Canutus)  a  Dane,  and  since 
(in  William  tbe  Conqueror)  wheu  a  Frenchman 
waa  killed ;  for,  as  it  was  then  anpposetl  in  the 
time  of  Canutns,  the  Englishmen  bated  tbe 
Paces  upon  the  account  of  their  nation  that 
bad  aubdued  them,  and  would  upon  all  occa- 
aiona  aeek  their  destruction,  as  they  did  of  a 
conaiderabic  number  of  them  in  the  time  of 
Etbelred,  tbe  8Axon  king  that  preceded  Canu« 
tus  next  save  one ;  so  the  Conqueror  had  tbe 
lame  leaaoo  to  suspect  the  safety  of  hi:;  Nor- 


.  Afterwarda,  aa  appears  by  the  Confessor's 
lawa.  Lamb.  141,  the  secret  or  insidious  killing 
of  any  other  as  well  as  a  ibrcigner  was  declared 
lo  be  murder.  Bracton,  I'iO,  134,  135.  Mur- 
der ia  thua  defined,  '*  £:»t  occulta  iiomtnum 
extnneorumetnotorunioccisid  monii  hurninuin 
ne4ttit^r  perpetrata."  With  %i  hich  a^^^rees  tbe 
other  old  books  of  Brittoo  and  Fieta :  only  in 
caae  of  a  foreigner  it  was  penal  to  the  country ; 
not  of  a  native. 

Kext,  it  may  be  necessary  to  shew  what  was 
to  be  understood  by  Homicide  or  Manslaughter. 
BractOB  128,  mentions  the  worst  part  of  it, 
which  ia  a  voluntary  homicide,  defined  in  this 
pMpner :  <*  Si  quia  ex  Cf^rtil  scientift  d  in  assul- 
Ui  pcpaieditato,  ir^,  vel  odio,  vel  causd  lucri, 
Dequit^r  el  in  felooift,  ac  contra  pacem  Domini 
Regta  aliquem  interfecerit :"  if  one  knowingly, 
and  by  a  premeditated  assault,  by  anger  or  ba- 
tredy  or  lor  lucre  sake,  ahould  kill  another,  this 
ma  aooounted  manslaughter;  if  it  be  done 
*  daaculOi'  aaith  Bracton,  it  is  murder :  that 
waa  all  the  difference  there  waa  between  tbe 
«M  And  tbe  other. 

■    ■ 
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It  appeara,  that  since  that  of  Braeton  tbe  no- 
tion or  murder  ia  much  allc«d,  and  compra- 
benda  all  bomiddea,  whether  privately  or  pub- 
licly committed,  if  done  by  malice  prepensed. 
With  this  acrrees  SUm.  A.  Cor.  18  b.  <«  At 
this  day  (saith  he)  a  man  may  d^e  murder  ia 
another  manner  ttian  it;  ia  defined  by  Bracton, 
Brition  and  Fleta :  If  any  one  of  malice  pre- 
pensed, doth  kill  another,  be  be  Englishman  or 
foreigner,  if  .aecretly  or  publicly,  that  is  nrar- 
der:  this  waa  the  definition  long  before  tha 
making  of  tbe  statntea  of  4  and  S3  H.  8,  and 
tbe  other  statutes  that  took  away  clergy."  To 
define  mnrder,  there  muat  be  mabtiApr^eeogiiaii^ 
aa  also  murdravit :  ao  that  if  an  indictment  be 
that  tbe  party  murdratUy  and  not  ex  mBliiii 
pritcogitatAj  it  ia  but  manalaugbter,  Yel.  904. 
8  Cro.  S83.  1  Bui.  141,  Brad^  and  Banka.  So 
if  it  be  ex  tnaUtiS  pnecogUaiAj  omitting  tnur* 
dravit^  it  is  but  manslaughter,  Dver  S61.  PI. 
S6— 304.  PI.  56.  Vide  Stat  10  £.  3,  cap.  2. 
The  parliament  complained  that  murderera, 
&c.  were  encouraged  to  oflRend,  because  pardona 
of  manalaugbters  were  granted  ao  easily  ;  the 
act  therefore  prohibits  tbe  ^uting  thereof. 
13  R.  S,  recites  tbe  same  mischief,  and  great 
damage  by  treasona,  murdera,  &c.  because  pai^ 
dons  nave  been  aaaily  granted :  therefore  the 
act  doth  provide,  **  That  if  a  charter  for  tbe 
death  of  a  man  be  alleged  befi)re  any  jnstioey 
in  which  charter  it  is  not  specified  that  he  of 
whose  death  any  auch  ia  arraigned  waa  mucw 
dered  or  slain  by  await,  assault  or  malice  pre- 
pensed, it  shall  be  enquired,  whether  he  waa 
murdered  or  slain  by  assault,  await,  or  malice 
prepensed ;  and  if  it  l>e  ao  found,  the  charter  of 
pardon  aball  be  disallowed."  Tbia  is  a  pbui 
deacription  of  murder,  aa  it  was  taken  to  be 
according  to  the  common  understanding  of 
men. 

Ever  since  the  killing  of  a  man  by  assault  of 
malice  prepensed  bath  been  allowed  to  be  mur- 
der, and  to  comprehend  the  other  two  instances. 
But  because  that  way  uf  killing  b^  poison  did 
not  come  under  (lie  ancient  deliniuon  of  Brae* 
ton,  6bC.  which  ia  said  to  be  manu  hominumper* 
pctrata,  or  of  this  statute  of  13  R.  S.  There* 
fore  by  the  statute  of  1  £.  6,  c.  13,  it  was  en* 
acted,  <*  That  wilful  poisoning  of  any  person 
should  be  accounted  wilful  murder  of  malice 
prepensed." 

One  thing  more  is  fit  to  be  observed,  that  in 
all  indictments  for  munler  a  man  is  not  chargeil 
positively,  that  he  did  murder  the  person  slain, 
but  that  lie  *  ex  malitiii  preoogitatiL.  in  ipsum 

*  insultum  fecit,  ac  cum  quodam  gtadio,'  ha 
gave  him  a  wound  whereof  he  died :  '  £t  sic  ex 

*  malitid  prncogitatlL  ipsum  murdravit,'  so  tbe 
murder  is  charged  upon  bim  by  way  of  concln- 
sioo,  and  as  a  consequence  from  the  antecedent 
matter  that  is  positively  alleged.  To  come 
close  to  a  state  of  the  present  questiou,  it  doth 
appear  that  Mawgridge  threw  the  bottle  at 
Mr.  Cope  without  any  provocation  fifiven  to 
him  ;  for  the  difference  was  between  liim  and 
the  woman  that  was  there  in  company,  and  bia 
bebaviuuir  waa  ao  rnda  apddiitast^'ul  as  did  in- 
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1.  TlMknlha 
tlmwiM  the  billlt,  1*4  diwiiv  hli  iMi^  Ml* 

t.  Ttet  Mr.  CoMli  ikKmnm  &  Mli^  at 
Maw^ridfe,   wiMtcfy   Im  wm  kit  Md  Irart 
Mfbrt  ut  flST#  Mr*  Gop6 
tiiMut  OMM  «iy  ataMOB  is  iIm  eflSnce 
MduMf  it  !•  hi  tf  w  Wv  ft  digrat  m 
■faMgbter. 

3.  1  ibtll  Mirtdif  wfail «  Mdi  •  profoei- 
Ikitt,  as  wiH  mIm  tiM  Ml  tf  kiMiii  to  b«  b«t  a 
BMu  laiiflitor  Mly. 

I.  Bmt  b  WLfiw  MiBcay  tfmtappMri  by 
tiMoalMvortbaaeimi.  Same  bave  bcco  M 
ly  Mf  Bav  waH  oasanlaFMi|[f  wliaii 
afiMim  ia;  tbay  bara  eoaalryad 
H  to'ba  a  laBeoi  of  mad  laitead  mi  tba  pcraaa 
UIKag.lar  aa«a  ooaaidti  abia  ihiia  bdbra  Ibe 
•aoMMMi  of  tba  fbcft,  wbicb  ia  a  anatabe 
■iWag  frail  tba  boI  well  dinbyiiibmy  ba- 
tipmtbatwid  aad  aMKoe.  Eavy,  batted,  aad 
■Mttea,  are  tbree  dlttiaol  yawioBiaftha  BMid. 

lal.  But Y  praparly  ia  a  rephMBg,  or  bciog 
fria? ed  at  Iba  bafpincaa  aBd  praapmy  af  an- 
Ihar,  ■  iBTidua'abariaa  rebBamacraaeit  opiniia.' 

idly,  Hatred,  wbicb  ii  odium,  ia,  aa  TuHy 
nilb,  tra  tii«e<craf  a,  a  rancour  fisMd  aad  atttkd 
bi  tbe  BNad  of  oaa  towarda  aBotber,  whieb  ad- 
■lili  of  aefvral  deereet.  It  oMy  arrifo  to  to 
bigb  a  degfcf,  and  Biay  carry  a  bmo  ao  finr  as 
la  wiidi  tba  bvrt  of  bin,  tboofb  Bot  lo  porpo- 
crate  it  bimadf. 

Sdly,  Milioe  ia  a  dcaiga  farawid  of  doioflr 
■iachirf  ID  amitber ;  *  Cboi  ^Bia  dalA  oficrA 
*iBala  agit,'  he  that  dcaifBa  aad  uaatb  the 
jwaaato  do  ill,  b  malieioBat  S  lost.  49.  Odium 
iigniits  batied,  aOa  maKea,  becanaaitb  eager, 
abar^  and  enial.  Hothatdotbacroclactfo- 
JBBlarily,  ddtb  it  of  nabee  prepensed,  3  loat  69. 
By  ibe  atatoie  of  5  Hcb.  4,  If  any  obo  oat  of 
■adioe  piapenaed  aball  eat  oBt  tbetoogiie,  or  pot 
BOt  the  oycBof  aaolbar,  boahail  iociir  the  paio 
of  felony.  If  ooc  dotb  socb  a  misebief  ao  a 
Mddea,  that  b  malice  prepeoacd)  fbr,saitbniy 
krd  Coke,  >•  If  it  be  ▼olaotarily,  the  law  will 
ioiply  maKee."  Tberefbra  wiiea  a  bmb  shaU, 
without  aoy  prorocatloB,  stab  another  with  a 
da^Klrer,  or  Knock  out  hb  braina  with  a  lioitle, 
Ibb  is  express  nialioe,'  for  he  desifoedly  and 
porpasely  did  bin  tbe  mbcbief.  This  b  aach 
BB'BOttfaat  b  maHdoos  in  tbe  nature  of  tbe  act 
hMlft  if  found  by  a  jury,  tbongb  it  bo  sodden, 
nnii  iba  words  ex  mmikik  pr^eagUait  are  not  in 
die  rerdiat,  1  Cro.  131.  Halloway'a  eas^,  who 
was  woodwani  of  Chtterly-park,  in  Niddteaex ; 
B^bay  came  there  to  cut  fsteal]  wood,  whom  by 
nbanee  bo  espyinfr,  and  the  boy  beiag  upon  a 
Irae,  be  immadbtaly  oaila  la  bim-  to*diBWJBd> 
iHuobtfaoboy  BbnyiBf,  Hnibmay  ti^i*  Mib  to 


biBkoibabay'to 
roladii  ' 


aam  ibbi  ibb  asy  OBBf 


by  aN  Iba  BHliBan 
Ualto%  who  BBljr 

.  ibrtbaM 
IMB  IB  Iba  pOy,  wbo 
tbapark,  of  wUab  HnHoway  bid  tba 
mid  itcMMiol  ba  raBwaahiy  tboBgbt, tbal  bn 
deaignediBoratbBBtha  iihiMbimuiaf  tbibay» 
aid  tba  bom  maning  nwiy  la  ibit  BBMBlar 
waa  a  anrpriaa  to  Haltoway  $  yetia  r^fand  tiM 
boy  did  not  resial  bms^  bn  tymf  biaa  ' 
barM'a  toil  waa  aa  ad  of  croaHy,  tba 
wberoof  praviagaa  fttal,  bwaaa4)Bdfe4 


ba  fflali"*  prapeaacd^  ihoBjIi  af  a 
A  or  pasab 


in  tba  beat  of  passion.    Thb 
bi  ianaa,  108.   Pal.  565.    Aad  there 
tba*  tbe  CoBrt  could  dotonMa  it  to  ba 
BBOB  tbo  apacial    manar 
83.    Two  ployiag  at  taUea  Ml 

tbab  gima,  obo  noon  a  anddaa  kilb 
iibadaggcr:  tbbwaabeld  to  bai 
der  by  Bronday  at  Chrator  assisea,  97 
8a  m  tbb  case,  if  the  boub  had  kiUed  Mr.  Capa 
befeiB  ba  had  nftnracd  tba  battle  opaB  Now^ 
gridgB,  that  waoM  bara  bcca 
all  maaaer  ofdoBbi. 

hi  theaaoaad  pbco,  I  come  bow  to< 
whether  Mr.  Cope's  returning  a  battb 
Mawgrid^  before  ba  gave  bim  tba  asartil 
wonnd  wiih  the  sword,  sKail  bare  any  maanar 
afmflueore  upon  tbe  caae:  1  bold  not.  Finl, 
Because  Hawgridge  by  hb  throwiag  tba  botlto 
bad  manifpstod  a  maliciaaa  dc«gn.  Secandly, 
hb  sword  was  drawn  imrosdialsly  to  oopplr 
tbe  miftcbbf  wbioh  tbo  bottle  might  feU  aboit 
of.  Thirdly,  The  throwing  the  bottle  by 
tarn  Cope,  waa  jnatiftabla  and  bwfnl; 
tbangb  be  bad  woanded  Mawgridge,  he  migbf 
bare  jaatiftad  it  in  an  action  of  asaauk  and 
battery,  aad  therefore  cannot  be  aoy  profBCB- 
tioB  to  Mawgridge  lo  alab  biro  with  bia  award. 
That  tbe  throwing  the  boltb  b  a  deBBOBrti  stiaB 
af  audiee  b  act  to  ba  oootroverted ;  fior  if  BpoB 
that  riolent  aet  he  bad  kiltod  Mr.  Cope,  it  bai 
bean  morder.  Now  it  bath  bean  bald,  Ibal  if 
A  af  hb  own  malice  prepanaad  asaaolto  B  Ut 
kin  him,  and  B  draws  hb  sword  and  Mlicbi 
A  aad  poraam  him,  then  A  ibr  hb  ownaalat7 
girea  back,  aad  retreata  to  a  wail,  B  aliU  |Himi« 
log  bim  with  hb  drawn  award,  A  ia  bb  di* 
feBce  kilb  B.  Thb  b  munlar  hi  A.  Far  A 
baring  mabee  aicanrnt  B,  aad  ia  parsnaacB 
thereof  endeavouring  to  kill  bim,  b  answerable 
for  all  the  conseqaencm,  of  whbh  bo  was  tbw 
original  cauae,*  It  b  not  reasoaable  for  aa^ 
maathat  bdangeroosly  assaalled,  and  wbmtf 
be  peroeivea  hb  life  ia  danger  from  his  advar* 
sary ,  bat  to  have  libertjr  for  the  sccarity  of  hb 
own  bfb,  to  porane  bun  that  makcioBsly  aa« 


tbffd  bim ;  far  •«  ha  that  bath  maniti 
that  he  bath  a»atice  igninet  another,  b  not  §t 
to  be  tfoalid  with  a  daagarsus  weapaa  m  bitf 
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iMttri,"*  D&lt.  999.  Hale  4il.  And  so  rewilved 
by  Ml  the  ^(^  18  Car.  S,  when  they  met  in 
wiWiiAi-Min,  in  preimrttion  fbr  my  lord  Mor- 
ley^  trial,  Dah.  379.  If  A  of  malice  pre- 
^Md,  difcban^  a  [mtol  at  B,  and  then  rnns 
away,  B  paraues  him,  and  A  turns  back,  and  in 
Irii  fmn  defence  kills  B,  it  is  mnrder.  This  I 
hold  fd  be  i^ood  law ;  for  A  had  a  malicious  in- 
taal  against  B,  and  his  retreat  after  be  had  dis- 
ci^arged  bis  |^ol  at  B,  was  not  because  he  re^ 
.IMBMd,  but  for  his  own  safety. 

la  a  set  duel,  there  are  mutual  passes  made 
baiiveeD  the  combatants,  yet  if  there  be  original 
iMKee  between  the  parties,  it  is  not  the  ioter- 
thang«  of  bk>u%  will  make  an  alteration,  or  be 
any  mitigalion  of  the  ofience  of  killing.  Tbere- 
fm  I  bold,  if  Mawgridge  had  thrown  the  bottle 
at  Mr.  Cope,  and  Mr.  Cope  bad  returned  ano- 
ther upon  him,  and  hit  him,  and  thereupon 
Mawgridge  bad  drawn  his  sword  and  killed 
Mr.  Cope,  it  would  have  been  murder.  Some 
UrUI  sky,  that  there  is  a  difference  between  the 
«Mea ;  for  that  the  assault  by  the  pistol,  and 
the  fighting  a  duel  was  express  malice,  but  this 
b  only  maPice  implied.  Surely  there  is  no  dif- 
feranee,  for  malice  implied  is  prepensed,  as 
much  as  if  there  had  been  a  proof  ofmalice,  or 
batred  fbr  some  oonsidefable  time  before  the 
act ;  fbr  the  stroke  given,  or  an  attempt  made 
by  malice  implied,  is  as  dangerous  as  a  stroke 
given  apon  malice  expressed,  therefore  may  be 
as  lawfully  resisted.  This  very  point  was  also 
Msidered  by  the  tweire  jndgesat  Serjcants'- 
ino,  and  by  them  resolved  to  be  murder  upon 
the  occasion  of  my  lord  Morley 's  Case.  When 
a  man  attacks  another  with  a  dangerous  wea- 
pon without  any  |»rovocation,  that  is  express 
malice  from  the  nature  of  the  act,  which  is 
<StKl.  The  definition  of  malice  implied  is 
where  it  is  not  express  in  the  nature  of  the  act ; 
as  where  a  man  kills  an  officer  that  had  autho- 
th«>rity  to  arrest  his  person  ;  the  person  who 
hllhi  bim  in  defence  of  himself  from  the  arrest, 

*  Judge  Foster,  in  his  Reports,  p.  974-5, 
am,  in  Mawgridee's  Case,  **  He,  upon  words 
aranger  between  Tiim  and  Mr.  Cope,  threw  a 
bottle  with  great  ▼iolence  at  the  head  of  Mr. 
Cope,  and  immediately  drew  his  sword,  Mr. 
Cope  returned  the  bottle  with  equal  Tiolence ; 
it  waa,aolth  lord  Holt,  lawful  and  justifiable  in 
Mr.  Cope  so  to  do :  for,  as  be  ai^ruetb  a  litUe 
afterwards.  He  that  hath  shewn  that  he  hath 
malice  against  another,  is  not  fit  to  be  trust^ 
iHth  a  dangerous  weapon  in  his  hand." — Upon 
which  the  judge  observes,  "  It  was  upon  this 
princifile  I  presume  ^and  possibly,  too,  upon  the 
rtile  lakl  down  touching  the  arrest  of  a  person 
who  had  given  a  dangerous  wound),  that  the 
legislature  in  that  case  of  the  marquis  De 
Goiscard,  who  stabbed  Mr.  Harley  sitting  in 
coeocil,  (9  Anne  cap.  16,)  discharged  the  party 
who  was  supposed  to  have  given  him  the  mor- 
tal wound,  from  all  manner  of  prosecution  on 
that  account ;  and  declared  the  killing  to  be  a 
lawful  smd  necessary  action."    Former  Edi- 
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is  goilhr  of  murder,  because  the  malice  is  im- 

I»lied,  for  properly  and  natnl'ally  it  was  not  ma- 
ice,  fbr  bis  deaigrn  was  only  to  defend  himself 
from  the  arrest. 

S,  1  come  now  to  the  thinl  matter  proposed, 
which  is,  to  consider  what  is  in  law  such  a  pro- 
Tocation  to  a  man  to  commit  an  act  of  violence 
upon  another,  whereby  he  shall  deprive  him  of 
his  life,  so  as  to  extenuate  the  fact,  snd  make  it 
to  be  a  manslaughter  only.  First,  Negatively, 
what  is  not.  Secondly,  Positively,  what  is. 
First,  No  words  of  reproach  or  infamy  are  suf- 
ficient to  provoke  another  to  such  a  degree  of 
anger  as  to  strike,  or  assault  the  provoking 
party  with  a  sword,  or  to  throw  a  bottle  at  him, 
or  strike  hira  with  any  other  weaiioo  that  may 
kill  him;  but  if  the  person  provoking  ba 
tberebv  killed,  it  is  murder. 

In  the  assembly  of  the  judges,  18  Car.  9, 
this  was  a  point  positively  rt^solved. 

Therefore  1  am  of  opinion,  that  if  two  are  in 
company  together,  and  one  shall  give  the  other 
contumelious  language  (as  8up|>ose  A  and  B)j 
A  that  was  so  provoked  draws  his  sword,  an4 
makes  a  pass  at  B,  (B  then  having  no  weapon 
drawn)  but  misses  him.  Thereupon  B  drawa 
his  sword,  and  passes  at  A.  And  there  being 
an  interchange  of  passes  between  them,  A  kills 
B,  I  hoM  this  to  be  murder  in  A,  for  A's  passat 
B  was  malicious,  and  what  B  afterwards  did 
was  lawful.  But  if  \  who  had  been  so  pro- 
voked, draws  bis  sword,  and  then  before  he 
passes,  B*s  sword  is  drawn ;  or  A  bids  bim 
draw,  and  B  thereuiK>n  drawing,  there  happen 
to  be  mutual  passes :  if  A  kills  B,  this  will  ba 
but  manslaughter,  because  it  was  sudden  ;  and 
A's  design  was  not  so  absolutely  to  destroy  B^ 
but  to  combat  with  bim,  whereby  he  run  the 
hazard  of  bis  own  life  at  the  same  time.  But 
if  time  was  appointed  to  fight  (suppose  the  next 
day),  and  accordingly  they  do  fight,  it  is  mur- 
der in  bim  that  kills  tlie  other.  But  if  they  go 
into  the  field  immediately  and  fight,  then  but 
manslaughter.  Suppose  upon  provoking  Ian* 
guage  given  by  B  to  A,  A  gives  B  a  box  on  th^ 
ear,  or  a  little  blow  with  a  stick,  tvhich  hap- 
pens to  be  so  unlucky  that  it  kills  B,  who 
might  have  some  imposthume  in  bis  head,  or 
other  ailment  which  proves  the  cause  of  B'f 
death,  this  blow,  though  not  iustifiable  by  law, 
but  is  a  wrong,  yet  it  may  be  but  manslaughter, 
because  it  doth  not  appear  that  be  designed 
such  a  mischief. 

Secondly,  Aa  no  words  are  a  prorvocation,  so 
no  affronting  gestures  arc  sufficient,  though 
never  so  reproachful ;  which  point  was  ad  - 
judged, 3  Cro.  779,  Wats  and  Braim,  in  an  ap- 
peal of  murder. 

There  having  been  a  quarrel  between  A  and 
B,  and  B  was  hurt  in  the  fray ;  and  about  two 
days  af^er  B  came  and  made  a  wry  raoutii  at 
A,  who  thereupon  struck  him  upon  the  calf  uf 
the  leg,  of  which  he  instantly  died.  It  was 
murder  in  A,  for  the  afTrontiug  him  in  that 
manner  was  not  any  provocation  to  A,  to  u^o 
that  violence  to  B : 

There  bath  been  another  case,  which  I  fear 
¥ 
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bith  ^>eeo  the  occaiion  of  some  mitUke  io  the 
^'isioo  of  quittious  of  this  kind,  Jones  432, 
D.  Williams's  Case,  he  beings  a  Welshmao, 
opon  St.  Daviirs  day  ha?in;r  i^  l^k  in  his  bat, 
a  certain  person  pointed  to  a  Jack  of  Lent  that 
hun^  up  hard  by,  and  said  to  him,  Look  upon 
your  countryman  ;  at  which  D.  Williams  was 
much  eiira|?ed,  and  took  a  haoMiier  that  lav 
upon  a  stall  hani  by,  and  fluii((  at  him,  which 
missed  him,  but  hit  another  and  killed  him : 
he  was  indicted  upon  the  statute  of  stabbinnf. 
Resolved,  He  was  not  within  that  statute,  but 
guilty  of  mauslaughter  at  common  law.  1 
concur  with  that  judgment,  that  it  is  not  within 
the  statute  of  stablNoi^,  fur  it  is  not  such  a 
weapon,  or  act  that  is  within  that  statute,  nei- 
ther could  he  be  Ibund  guilty  of  munlcr,  but 
only  of  manslaughter,  for  the  indictment  was 
for  no  more.  But  if  the  indictment  had  been 
for  murder,  I  do  think  that  the  Welshman 
ought  to  have  been  convicted  thereof,  for  the 
provocation  did  not  amount  to  that  degree,  as 
to  excite  him  designedly  to  destroy  the  person 
that  ga? e  it  him. 

Thirdly,  If  one  man  be  trespassing  upon 
another,  breaking  his  hedges,  or  the  like,  and 
the  owner,  or  his  serrant,  shall  upon  sight 
thereof  take  up  an  hed^e-stake,  and  knock  him 
on  the  head;  that  will  be  murder,  because  it 
was  a  Tiolent  act  beyond  the  proportion  of  the 
provocation,  which  is  safliciently  justitied  by 
11  alio  way's  Case,  who  did  not  teem  to  intend 
io  much  the  destruction  of  the  yoiug  tnan  that 
stole  the  wood,  as  that  he  should  endeavour  to 
break  his  skull  or  knock  out  hia  brains,  ^ct 
using  that  violent  and  dangerous  actk>n  of  tying 
him  to  the  bone's  tail,  rendered  him  guilty  of 
murder. 

If  a  man  shall  see  another  stealmg  his  wood, 
he  cannot  justify  beating  him,  unlesa  it  be  to 
binder  from  stealing  any  more ;  (that  is)  that 
notwithstanding  he  he  forbid  to  take  any,  doth 
proceed  to  take  more,  and  will  not  part  with 
that  which  he  bad  taken.  But  if  he  desists,  and 
the  owner  or  woodward  pursues  him  to  beat 
him  so  as  to  kill  him,  it  is  murder. 

If  a  man  goes  violently  to  take  another  man's 
goods,  he  may  beat  him  off  to  rescue  his  goods, 
9  £.  4,  281,  b.  19  Hen.  6,  31.  But  if  a  man 
hath  done  a  trespass,  and  is  not  continuing  in 
h ;  and  he  that  bath  received  the  iniury  shall 
thciicupon  beat  him  to  a  degree  of  killing,  it  is 
murder,  for  it  ia  apparent  roatioe;  for  in  that 
case  he  ought  not  to  strike  him,  but  is  a  tres- 
passer for  so  doing. 

Fourthly,  If  a  parent  or  a  master  be  provoked 
to  a  do^ree  of  passion  by  some  miscarriage  of 
the  child  or  servant,  and  the  parent  or  master 
shall  proceed  to  correct  the  child  or  servant 
with  a  moderate  weapon,  and  shall  bv  chance 
give  him  an  unlucky  stroke,-  so  as  to  kill  him ; 
that  is  but  a  misadventure.  But  if  the  parent 
or  master  shall  use  an  improper  instrument  in 
the  correction ;  then  if  be  kills  the  ehikl  or  the 
servant,  it  is  murder :  and  so  was  it  resolved 
by  all  the  judsresof  the  King^s-bench,  wKb  the 
ooavurrettce  (N  lb«  lord  chief  justica  Bridgman, 


in  a  special  verdict  in  one  Grays*  Case,  ffWiid 
at  the  OM  fiaile^r,  10th  October  18  Car.  9,  and 
removed  into  this  court,  Relyng,  p.  64.  Gray 
being  a  smith,  B  was  his  servant ;  he  oom- 
manded  B  bis  servant  to  mend  certain  atamps 
bekmginff  Io  his  trade ;  afterwards  be  and  hit 
servant  being  at  work  at  the  anvil.  Gray  asked 
bis  servant  whether  be  lad  mended  the  stamps, 
as  he  bad  directed  him.  But  B  the  servaal 
having  neglected  his  duty  acknowhNlged  it  Io 
his  msster ;  u|ion  which  the  master  was  tngi^, 
and  told  him  if  he  wouM  not  serve  him,  im 
should  serve  at  Bridewell;  to  which  the  aer* 
vant  replied,  I'hat  he  had  as  fj^ood  aerve  in  Bride- 
well as  serve  the  said  Gray;  whereupon  fhm 
said  Gray  took  the  iron-bar  upon  which  be  and 
his  servaut  was  working,  and  strack  hia  aervanl 
with  it  upon  the  sknil,  and  thereby  brak« 
his  skull,  of  which  the  servant  died.  Thin 
waabeldto  be  murder;  yet  here  was  a  pro* 
vocaiion  on  a  sudden,  as  sodden  a  mcntroent« 
and  as  ispeeiljr  nutting  it  in  execution;  for 
thoiisrh  he  might  correct  his  servant  both 
for  \i\%  neglect  and  unmannerliness,  yet  exceed* 
ing  measure  therein,  it  is  malicious.  Every 
one  must  perceive  that  this  last  is  a  stronger 
ca^e  than  this  at  bar. 

First,  Gray  wa«  working  honestly  and  fairly 
at  his  trade,  and  Justly  calling  to  bis  servant 
for  an  account  of  his  business :  this  miscreant 
was  in  the  actual  violation  of  all  the  rules  of 
hospitality. 

^iecoiufly,  Gray's  action  was  right  as  to  the 
striking  his  Mrvaut  by  way  of  correction ;  bat 
the  error  was  in  the  degree  being  too  violent, 
and  witli  an  improper  weapon.  This  of  Ma«r« 
gridge  was  with  a  resolution  to  do  mischief. 

Thinlly,  He  had  not  the  least  provocation 
from  Air*  Cope,  until  after  he  had  made  the 
6r8t  and  dangerous  assault,  and  thcu  inirsoed 
it  with  the  draw  iug  his  swoni  to  seconil  it,  be* 
fore  Mr.  C'>|ie  returned  the  other  bottle.  But 
Gray  had  a  provocation  by  the  disappointment 
his  servant  gave  him  in  neglecting  hia  business, 
and  returning  a  saucy  answer. 

The  like  in  obstinate  and  perverse  children^ 
they  are  a  great  grief  to  parents,  and  when 
fonnd  in  ill  actions,  are  a  great  provocation. 
But  if  upon  such  provocation  the  parent  ahall 
exceed  the  degree  of  osoderation,  and  thereby 
in  chastising  kill  the  chik),  it  will  be  murder. 
As  if  a  cod^  in  the  correction  that  ia  need  b« 
ofalargesize,  or  if  achild  be  thrown  down 
and  stamped  upon ;  so  said  the  lord  Bridgnnaa 
add  justice  Twisdcn,  and  that  they  ruled  it  •• 
in  their  several  circoits. 

5.  If  a  man  upon  a  sudden  disappointment 
by  another  shall  resort  violently  to  that  other 
man's  house  to  expostulate  with  him,  and  with 
his  sword  shall  endeavour  to  force  his  entrance, 
to  compel  that  other  to  perform  his  promise,  or 
otherwise  to  comply  with  his  desire  ;  and  the 
owner  ahall  set  himself  in  op|»osition  to  him, 
and  be  shall  pass  at  him,  and  kill  the  owner  of 
the  house,  it  is  murder,  %  Roll.  llep.  460, 
Clement  against  air  Charles  Blont,  in  an  ap* 
peal  of  murder.    The  cast  waa,  that  Clantat 
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bad  promised  a  do^  to  sir  Charlps  Blant;  and 
hemg  requested  accordingly  to  deliver  him,  re- 
fated,  and  beat  the  dog  hotue  to  liis  house :  at 
wbieb  sir  Charles  Blunt  fetched  bis  sword,  and 
cuue  to  Clement's  bouse  for  the  dog.  Clement 
•tood  at  the  door,  and  resisted  his  entry.  Blunt 
thereupoo  kills  Clegient.  The  jury  were 
nerdlul,  and  found  this  fact  in  sir  Charles 
Bbmt  to  be  but  manslaughter.  Doddridge 
was  eiearlj  of  opinion  it  was  murder.  But  the 
lord  ebief  justice  was  a  little  tender  in  his  di- 
nelioD  to  the  jury.  But  Uolls  makes  this  re- 
VuAf  that  it  was  not  insisted  upon  by  the  ap- 
DeUant's  counsel,  that  Clement  was  in  the  de- 
nnoe  of  his  house,  and  that  Blunt  attacked 
Clement  to  force  in  :  it  was  without  all  ques- 
tiotf  murder,  though  of  a  sudden  heat,  for  there 
was  DO  assault  made  by  Clement  u|K>n  him  nor 
•n  any  of  his  friends,  but  all  the  violence  and 
force  was  on  sir  Charles  Bl nut's  side. 

Having  in  these  particulai-s  shewn  what  is 
aol  a  provocation  sufficient  to  alleviate  the 
act  of  killing,  so  as  to  reduce  it  to  be  but  a  bare 
komidde,  I  will  now,  secondly,  give  some  par- 
ticular rules,  such  as  are  supported  by  autho- 
rity and  general  consent,  and  shew  what  are 
always  allowed  to  be  sufficient  provocations. 

Fural,  If  one  man  upon  angry  words  shall 
makeao  assault  upon  another,  either  by  puUing 
him  by  the  nose,  or  filliping  upon  the  forehead, 
and  he  that  is  so  assaulted  shall  draw  his  sword, 
and  immediately  run  the  other  through,  that  is 
bat  noanslau^bter ;  for  the  peace  is  broken  by 
the  person  killed,  and  with  an  indignity  to  him 
that  received  the  assault.  Besides,  he  that  was 
•0  affronted  might  reasonably  apprehend,  that 
he  that  treated  him  in  thit  manner  might  have 
further  design  upon  him. 
There  is  a  case  in  Stiles,  467,  Buckner^s 
Buckner  was  indebted,  and  B  and  C 
came  to  his  chamber  upon  the  account  of  his 
creditor  to  demand  the  money,  B  took  a  sword 
that  hung  up,  and  was  in  the  scabbard,  and 
stood  at  the  door  with  it  in  his  hand  undrawn, 
to  keep  the  debtor  in  until  they  could  send  for 
a  bailiff  to  arrest  him ;  thereupon  the  debtor 
took  out  a  dagger  which  he  had  in  his  pocket 
and  stabbed  B.  This  was  a  special  verdict, 
ami  adjudged  only  manslaughter,  for  the  debtor 
was  insulted,  and  imprisoned  injuriously  with- 
out any  process  of  law,  and  though  within  the 
words  of  the  statute  of  stabbing,  yet  not  within 
the  reason  of  it. 

Secondly,  if  a  man's  friend  be  assaulted  by 
another,  or  engaged  in  a  quarrel  that  comes 
to  blows,  and  he,  in  the  vindication  of  his 
friend,  shall  on  a  sudden  take  up  a  mischievous 
instrument  and  kill  his  friend's  adversary,  that 
is  but  manslaughter :  so  was  the  case,  18  Rep. 
87.  If  two  be  fighting  together,  and  a  friend 
of  the  one  takes  up  a  bowl  on  a  sudden,  and 
with  it  breaks  the  skull  of  his  firiend's  adver- 
sary,  of  which  he  died,  that  is  no  more  than 
manslaughter.  So  it  is,  if  two  be  fighting  a 
duel,  though  upon  mahce  prepensed  ;  and  one 
comes  and  takes  part  with  him,  that  he  thinks 
may  have  the  disadvantage  in  the  combat,  or  it 
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I  may  be  that  he  is  roost  affected  to,  not  know- 
ing of  the  malice,  that  is  but  manslaughter,  PI. 
Com.  101,  John  Vaughan  and  Salisbury. 

Thirdly,  If  a  man  perceivesanother  by  force 
to  b'e  injuriously  treated,  pressed,  and  reslraiu- 
ed  of  his  liberty,  though  the  person  abused  doth 
not  complain,  or  call  for  aid  or  assistance ;  and 
others  out  of  compassion  shall  come  to  his 
rescue,  and  kill  any  of  those  that  shall  so  re- 
strain him,  that  is  manslaughter,  18  Car.  2, 
adjudged  in  this  Court  upon  a  special  verdict 
found  at  the  Old-Bailey,  in  the  case  of  one 
Hugett,  18  Car.  S,  Reiyng,  p.  59.    A  and 
others  in  the  time  of  the.Dutch  war  without 
any  warrant  impressed  B  to  serve  the  king  at 
sea ;   B  quietly  submitted  and  went  off  with 
the  press-masters;    Hu^tt  and    the  others 
pursued  them  and  required  a  sight  of  their 
warrant ;    but  they  shewed  a  piece  of  paper^ 
tliat  was  not  a  sufficient  warrant :   thereupon 
Uugett  with  the  others  drew  their  swords,  and 
the  press-masters  theirs,  and  so  there  was  a 
combat,  and  those  who  endeavoured  to  rescue 
the  pressed  man  killed  one  of  the  pretended 
|)res9- masters.     This  was  but  manslaughter ; 
for  when  the  liberty  of  one  subject  is  invaded, 
it  affects  all  the  rest :   it  is  a  provocation  to  all 
people,  as  being  of  ill  example  and  pernicious 
consequence.    All  the  judges  of  the  King's- 
bench,  viz.  Kelynge,  Twisden,  Wyndham  and 
Moreton  were  of  opinion,  that  it  was  murder, 
because  he  meddled  in  a  matter  in  which  he 
was  not  concerned :  but  the  other  eight  judges 
of  the  other  courts  conceired  it  only  man- 
slaughter, to  which  the  jud«;res  oftheKing's- 
bench  did  conform,  and  gave  judgment  accord- 
ingly. 

Fourthly,  When  a  man  is  taken  in  adultery 
with  another  man's  wife,  if  the  husband  shall 
stab  the  adulterer,  or  knock  out  his  brains, 
this  is  bare  manslaughter  ;  for  jealousy  is  the 
rage  of  a  roan,  and  adultery  is  the  highest  in- 
vasion of  property*,  1  Vent.  158.  Raymond 
213,  Manning's  Uase. 

If  a  thief  comes  to  rob  another,  it  is  lawful  to 
kill  him.  And  if  a  man  comes  to  rob  a  man's 
posterity  and  his  family,  yet  to  kill  him  is 
manslaughter ;  so  is  the  law,  though  it  may 
seem  hard,  that  the  killing  in  the  one  case 
should  not  be  as  justifiable  as  the  other,  I^ev. 
XX,  ver.  10.  *'  If  one  committeth  adultery 
with  his  neighbour's  wife,  even  he  the  adul- 
terer and  the  adulteress  shall  be  put  to  death.'* 
So  that  a  roan  cannot  receive  a  higher  provo- 
cation. But  this  case  bears  no  proportion 
with  those  cases  that  have  been  adjudged  to  be 
only  manslaughter,  and  therefore  the  Court 
being  so  advised  doth  determine  that  Maw- 
gfridge  is  guilty  of  murder.  More  might  ha 
said  upon  this  occasion ;  yet  this  may  at  pre- 

*  In  soch  a  case  the  Court  of  Justiciary  in 
Scotland  admitted  the  wife  of  a  pannel  upon 
his  trial  for  murder  to  give  evidence  that  the 
pannel  discovered  the  deceased  in  the  act  of 
adultery  with  her.  Sea  Christie's  Case, 
M'Laurin  N*  93. 
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■cot  suffice  to  Kt  the  matler  now  in  qimtioD 
ID  its  true  light,  to  sbeir  how  ococwary  it 
ia  to  dpply  the  law  to  extern  ioate  fiich  iioxi- 
pua  creaiurea. 

Upon  thia  convictioo  the  Coart  did  direct 
that  proccsa  should  be  itsued  a^ioat  Maw- 
grid^fc,  aad  no  to  proceed  to  outlawry  if  he 
caouut  be  retaken  in  Uie  mean  time. 

The  case  was,  Mr.  Cope  (a  younsjfer  branch 
of  the  Cupea  ofBramvcl,  in  Hampshire,  bans.) 
hafinir  ^t  a  Heuteuant's  comniissi^Mi  ^u  tlie 
guards,  invited  some  ofBccra  and  other  |{entlr- 
men  to  dine  with  him  at  the  Dolphin  tayern  in 
Tower  street,  June  17»  1706,  in  order  to  wet 
hia  commisaaon;  one  of  the  gentlpinen  took 
Mawffridge  along  with  him,  telling  him  he 
would  be  aa  welcome  to  Mr.  Cope  aa  any  of 
the  company ;  upon  that  he  went,  and  alW 
dinner  was  over,  and  paid  for  by  Mr.  Cope, 
tbey  all  ataid  a  .while  longer,  anid  ba«l  wore 
vine  brought  in,  and  paid  half  a-crown  each 
for  their  chib ;  then  tbey  broke  up,  and  moat 
of  them  went  away ;  but  Mr.  Mawgridge  anil 
the  rest  being  invited  by  Mr.  Co}>e  to  the  guard- 
room in  the  Tower,  went  with  him,  and  called 
fiir  wine.  Two  buttles  were  aocordinglv 
brought ;  and  as  they  were  drinking,  a  eoach 
<aime  to  the  guard- room  door  with  a  woman 
in  it  (of  no  very  modest  behaviour),  and  asked 
for  capt.  Cope  ;  whereupon  he  and  Mawgridge 
went  to  the  coach  door,  and  brought  her  into 
the  guard-room ;  where  having  been  a-while, 
she  cried.  Who  shall  pay  for  m^  coach  f 
Upon  this  Mr.  Mawgridge  said,  I  will,  and  so 
discharged  the  coach ;  ttai  he  offered  to  salute 
her,  but  she  (njected  him,  and  gave  him  ill 
words ;  to  which  he  made  returns  of  the  like 
Idnd  ;  on  which  lieut.  Cope  took  the  woman's 
jMrt;  and  then  Mawgriage  demanded  satis- 
t|iction  of  Mr.  Cope,  in  order  to  nrovoke  him 
to  fight,  &o.  &c.  and  killed  51  r.  Cone.  Upon 
this  Mawgridge  was  tried  at  the  Old- Bailey  in 
July  1706,  m  the  murder,  and  a  special  ver- 
dict found,  wherein  all  the  particuktrs  are  re- 
lated, aa  before-mentioned:— But  before  the 
arguing  the  special  rerdict,  he  made  his  escape 
out  of  the  Marshalsea,  where  he  was  confined ; 
and  that  night  went  to  his  father,  major  Maw- 
gridge, who  with  hia  wife  TMawgridge's 
mother-in-law)  washed  and  rubbed  nim  all 
•yer  with  green  walnut  shucks  and  walnut 
liquor  to  disguise  him,  and  then  all  three  set 
ont  in  the  night,  and  walked  above  30  milea 
ktft  Eaaei,  where  the  father  gave  100  guineas 
1^  a  master  of  a  vessel,  near  Colchester,  to 
cfrry  him  safe  to  Holland,  which  he  did :  there 
he  waa  concealed  above  a  vear  and  half;  for 
tboogh  he  was  a  very  handsome  man,  he  waf 
to  disfigured  scarce  anv  one  knew  biro;  be 
■poke  French andSpaniaU generally  and  mighty 
w/ell ;  but  at  last  being  at  a  tavern  in  Ghent  in 
Flffidera,  and  n  little  too  merry,  he  spoke  Eng- 


lish so  fluently,  and  by  some  eirpresikma  bn 
dropt,  became  sus|iected,  seized  (a  large  t%* 
ward  having  been  otfered  for  apiirrbeodiag 
him),  and  on  examination  foudd  lo  be  the  man 
who  killed  Mr.  Cope,  was  brooght  over  tOii 
England  m  March  1707-8,  and  being  brought 
to  the  &int;*s-liench  bar.  reeetied  sentence  oC 
death,  and  was  executed  at  Tvbarn,  on  IVed^ 
uesday,  April  i^B,  1708,  with  William  Gregg, 
(or  high-treaniMi.*  The  ordinary  says,  Maw* 
gridge  wont  in  a  coach  with  him  (and  Gffffg  in 
a  sledge)  to  Tyburn ;  **  Tliai  he  auboaiUaA 
willingly  to  his  sentence,  owning  the  justice  eC 
it,  though  he  declared  he  had  no  premeditated 
malice  against  the  gentleman  he  so  unfor- 
tunately killed.  He  sitid,  he  lieartilv  repented 
of  it,  and  prayed  that  God  wouki  wash  away  tbo 
stain,  and  deliver  him  fn»m  the  guilt  of  thai 
blood  which  he  had  so  shed.  He  owned  thai 
he  had  been  a  very  great  sinner,  but  waa  sorry 
that  he  had  any  ways  offended  God  and  man, 
and  begged  pardon  of  both.  That  he  hoped 
God  %\uuld  shew  him  mercy  in  another  world, 
tiecause  he  was  always  grieving  ibr  bis  sina^ 
and  psniculaHy  for  this,  ever  since  lie  had 
made  his  escaiie ;  and  though  he  liad  no  ap- 

1»rchension  of  being  brought  to  condeinnalipii, 
lere  for  it,  it  was  still  continually  before  bin, 
and  the  remembrance  of  it  was  (Miufiil  to  him. 
He  made  strong  reetdiiUous  to  live  otherwian,^ 
and  was  alwavs  praying  to  Cs4h1  to  uardon  hinis 
and  to  keep  him  for  the  future.     He  acknow* 
lodged  the  justice  of  God  liad  overbikeo  hisa, 
and  wouM   not  suffer  him  to  Uia  Imig  un- 
punished for  this  heinous  crime:  He  «kicUredt 
hia  being  in  charity  with  all  the  uurhl,  eve» 
with  thMO  who  had  brought  him  to  tliis  hiii 
punishment,  and  prayed  tor  tlie  couverMon  of 
all  wicked  persons,  desiring  they  woiiUi  take 
warning  by  him.    He  told  nie,  he  waM  about. 
40  years  of  age,  born  at  Canterhuiy  «>f  good, 
parents,  and  brought  up  in  the  Cnun-h  ul  Ivng- 
land;  that  both  bis  father  and  anceUom  had 
had  the  honour  to  serve  the  crow  n  for  alxive  9U0 
vears  aa  drum-major;   and  tliat  he  hiuiself 
bad   received   a   very   good   educatiiMi,  and 
brought  up  genteelly,  though  he  wan  tor  a  coov 
aidenble  time  ketUe-dnimmer  to  tlie  first  troo|» 
of  guards,  and  waa  a  going  with  a  oommissiom 
into  the  army  when  thia  mclam:h«>ly  aocideni 
happened." — Major  Mawgridge,  on  his  aoa*n. 
execution,  which  had  bO  great  an  effect  on  hxm^ 
could  not  be  prevailed  on  either  to  eat  or  drink: 
for  three  nights  and  tliree  lUyf ,'  and  raved 
about  like  a  nsadman ;  he  alWrwarda  behavedi 
attimea  like  one  distracted,  drawiag  hia  awon^. 
and  threatning  to  murder  hia  «iife,  obiigiog  hnr 
to  kneel  down  for  him  to  stab  her,  6(^*.  andUMH; 
relenting.     In  abort,  he  waa  never  aflrr  eaay  or 
in  his  right  senses;  oaoviog  about  from  place  Ip: 
place,  though  he  lived  to  near  80  years  jofagi^ 
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Triat  t^Jamit  Citrmegie. 
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469.  The  Trial  of  Jauea  Carnegie,  of  FlDbavca^  be&ce  the  Court 
of  Justiciary  (iii  Scotland),  held  at  Edinburgh,  July  25,  for 
the  Murder  of  Charles  £arl  of  Stratfamore:  S  Geohoc  II. 
A.  D.  irsrf. 


CiAu  JnTiciuit,  B.  D.  N.  Bcvia  tents  io  no- 
*a  ScMionia  Dono  Bur^  He  Eiliubui^li, 
dwinM  qnialDDicMesni  Jalii,  Hillesimu 
MptinscRlrwnio  liseniDO  adkva,  per  tio- 
Mnbika  Tii«B  AlUBUin  Cockburne  itv 
flrainUuD,  JaMkinriiiBi  ClaHcum,  Do- 
B^w«  JumboB  Uukeniw  lie  Kojctouii 
.'  at  GubelraiiB  CaUcrwood  de  PuUduh, 
Mafiatron  Dk*iden  Erduue  Aa  Dun, 
DaMUum  Gntlteratii  Pringk  <le  New 
Ul.  at  Hagiatnua  Andraun  FJctcber  de 
Mihitnn. rnnwiaaiitnarina  liialirinrirr.rtirt 
8.  D.  N.  Regia. 

Curia  leptinae  affirmalaj 

Jmum  Cam^^Vof  FinliBTeD,  prisoner  id  Ibe 
TotbootbofEiJmburgti,  panoel. 

InSICTBD  ami  aecnacd,  at  tbe  inslance  of 
HaaanBa«wiiilwofBtratbmore,M>il  Itlr.JsinM 
LjroB,  brntb*r-g«nDaD  and  nearest  of  kin  lu 
iMdcecaat  Chariea  cari  of  Siralhmorc,  wiili 
CMieoaraaaiHlatllifliinlaaceofDatican  Pnrhiv, 
eaf.  hi*  ro^jealy'a  advocata,  (br  his  lii<;bnFS>'s 
iBtcroa,  for  the  crime  of  wiirol  aad   |iri-iiicili 


«  full^  meolMned  in 

■— ,  him  thereanent, 

a  Canwgie  of  Finhaven, 
IB  the  Tolbontli  of  Erllnburgb,  yua  are  iiiilictiil 
andaccuseJ,  at  tbe  inHance  of  SuMEinn  coim.p^ii 
of  Htralhitiore,  and  Mr.  Jamea  Lyon;  brotli>-r- 
eermaD  and  nearest  of  kio  to  (he  dereosc'l 
Charles  earl  of  Stratlimorc,  with  concourse  and 
at  the  imtance  of  Duncan  Porbea,es({.  hisma- 
jesty'a  advocate,  fur  faia  highiteae's  inlFrf^t : 
tUal  where,  hy  the  latrt  of  Ood,  ths  law  of  na 
ture,  the  (nminon  law,  and  the  niunici|ial  Inif . 
Bad  practice  of  Ihia  kiDg;doin,  as  well  as  tht> 
JawB  of  all  well-go?er»eil  realma,  wilful  iind 
premeditate  hiurdcr,  and  all  murder  and  hunii* 
ode,  or  bainir  ort  and  pari  thereof,  are  mo^i 
BtrocJoiucrimm,  and  aeverety  panishable;  yH 
tnieit  if.aDdof  Teritj,  ihatj4ia  ba*eprestirii«il 
(B  eomoiit,  and  are  guilty,  actor,  art  dud 
parljOf  all,  orone  or  other  ot  ibe  foresaid  liornil 
crinea;  ia  to  farai,  bating  a  oawelees  ill- will 
ABil  reaaattneot  agaiiut  thedscaartCbarlei;  eail 
«f  Slrathmora,  you  cooceived  a  deulty  halrrd 
BSd  malice  afpbu  him  ;  aud  abatcini;  off  all 
fear  of  Ood,  aod  regard  to  the  ftrCGni'l  laudable 
law*,  on  Thuraday  li»e  {Mb  of  Hay.  in  ll><$  pre- 
•BDi  year,  1798,  or  ooe  or  other  of  ibe  ilays  of 
Iboaaid  month,  about  tbe  houaof  t^ightor  nine 
of  the  Bight  of  that  day,  or  boom  other  beiir  of 
that  day  oe  oigtit,  nfon  Um  etr««iof  tbe-tnwn 


of  Forfar,  within  tbe  caanty  of  Fcrbr,  yon  didr 
will)  a  drawD  award,  or  aoiue  otlier  offenaire  ui 
mortal  weapon,  witboul  tba  leaat  colour  or 
cause  of  praniMlioa  then  givao  by  him,  ia*ada 
tbe  nid  deceut  carl,  who  bad  BO  weapon  in  Ub 
band,  and  did  baady  and  faleniouily  murdar 
and  kill  him,  by  giving  bioaa  wound  QierBwith 
in  Iho  belly,  aoroe  ucbea  abote  iha  narel, 
wUofa,  \ty  fblkntitog  Um  IbnM  utth  aBaeaod 
!>UBb,  wont  through  iha  inlntiiMa  aad  Ibo  badi^ 
a  little  lower  than  wbarc  the  aaid  waapon  on> 
lerad  Iho  belly :  of  wUcb  wwrnd,  alter  giwh 
pain,  «n  Saturday  imnaedialelv  tharenAcr,  or  m 
aomm  abort  apace  tbereafler,  be  died  f  aad  ■» 
waa  croally  and  barharaiMly  munlered  by  yon. 
At  leaat,  at tha  tkae  and  plaoe  above- maaauinad; 
with  a  drawn  award,  or  aoma  other  mowuk 
wcBpon,  wiilioul  any  jual  obbm  or  provocaiion^ 
yon  gare  the  said  deoeaatCharleaeari  of  Strath* 
OMMM  a  wound  in  tba  bally,  which  readied 
ibrotigh  the  iaUalinca  and  hacfc,  wherathfon^ 
be  aooB  after  foil  down,  and  died  at  ib»liuM 
loNBaid.  At  laaat.  at  the  linac  and  phoe  aha** 
deaeribed,  ibe  aaid  Cbarlea  eail  of  StrtibBor* 
waa  with  a  draws  award,  or  mne  other  daadl* 
waapoa,  fetnuioualy  and  bai^aroualy  woundaj*. 
and  of  the  aaid  wouad  died  wiibin  a  few  day* 
iberaafieri  and  yon. were  art. and  part  in  MM 
rnnrder.  By  all  which,  it  ia  arideDi,  that  ^o«i 
are  {{""'yi  *>1  *'"'  l>"^  of  tbe  criiaat  of  wUfuli 
■ad  premeditate  murder  and  homicide,  or  vM 
or  other  of  them,  at  the  time  aod  place,  and  im 
tbe  manner  above  aet  forth.  And  which  faeM.. 
or  part  thereof,  or  your  beiOfC  art  and  part  of) 
any  of  thu  said  crintea,  being  tound  proven  hwi 
the  verdict  of  au  a««iae,iB  praneBae  of  the  kror 
clerk. 


juttic«  tieneral,   juatioe 

tionen  of  juiticiBry,  you  ou|[ht  to  b«  e: 

rily  puniaheil  with  Ibe    pama  of  law, 


ir  of  others  to  c( 


ittbeUkein 


Parnierf.— Hr.  Duncan  Porbta,  bia  m^jeB*' 

'a  advocate ;  Mr.  Cbarlea  Areilune,  bia  ma^ 
Jeaty'a  aolteitnr;  Mrt  Mex.  Hay,  aidvocatB|. 
Mr.  Patrick  Grnot,  advocate;  Mr.  G<Dvg» 
Ogilvy,  advonnle ;  Ht-.  John  C^lvie,  adm> 
cate  ;  Mn  Hii|[li  Dnlrymple,  adtocate. 

Procuratori  in  Defenct. — Sir.  Robert  Dnn- 
das,  advocate ;  Mr.  Jamea  Fer^riuaon,  aeDierf 
advocate;  Mr.  John  Forbes,  advocate :  Mr. 
William  Giaot,  advocate;  Hr.  James  Pater- 
MO,  advocate  ;  Mr.  George  Smollet,  adtocalB. 

The  libal  beiB||opaalg^  read  in  court,  and  d»i 
bala  vifi  voix,  in  paesemwof  tb«  Ion)*,  tbeyt 
ordaiBedbaih  pactiBB.to>9iv«  in  their  iaArai^ 
tiana  tatfae<clorti  of  coon,  in  ocder  to  ba  re-- 


90J  tGEOKGBIi. 

Batnrdaj  mU  ;  uid  tbe  pumd'i  praeuratore 
to  yir*  IB  bit  ■gaiuM  Fridaj  tb«i«fter :  an) 
■o^wiwl  (ba  cMM  lit!  th«  lit  day  of  An^im 
pcxt  to  ODOM,  at  nine  o'clock  nMruid; ;  wiil 
wjtined  wilB^w  —J  — iff*  ttt  attnA  »i  ihu 
tone,  iKh  p*r*M,  luder  iba  pain  of  Uw ;  uid 
•rdaiDMl  tbe  puipd  to  be  cwtictl  back  to  pri- 
■00 ;  and  ifiaiited  Hcood  diligance  for  die  jmr- 


fHFonuTioN  for  SuiuniA  CounlCM  of  Stuth- 
HOM,  and  Hr.  JiwEs  Lyon,  Bratber- 
sennao  to  tbe  deoeaaed  Chariei  EaH  or 
Senthmore,  tad  hti  Hajcst;'t  AilTocate 
fyr  hi*  Higbneta'a  lalarcat,aeaiiulJaiiiek 
Carnegie  of  FiohaTCD,  Faood. 

The  nid  James  Catnepe  ia  indicted  and  ae* 
aoaed  ai  guilt  r,  art  and  pari  of  wilful  and  pre- 
Meditate  murder;  atleaatof  murderandhonii- 
aide :  in  ao  fiv  aa,  opoa  tbe  Mb  ef  May  \ut, 
Bpaa  the  atreeta  of  Forftr,  wiib  a  drawn  irnord, 
he  wouoded  tbe  deoeaaed  Charles  eari  of  aifatti- 
Bore  io  tbe  belly,  MKneiDchaa  above  thenafd ; 
which  wound  went  through  the  iolewiica  and 
Ibe  back,  a  lillle  lower  than  where  tbe  nid 
weapao  entered  Iba  bdlj ;  of  which  wound  be 
died  Boao  after. 

Tbe  indictment,  in  tbe  fint  place,  cbargca 
thefaet  aa  prooeedingAvna  a  oauialaw  ill-will 
and  resentment  tbe  pannel  bad  conceived 
against  tbe  defuoel,  who,  at  tbe  time  the  wound 
was  given,  had  done  nothing  that  could  bo  pro- 
Mndedaaa  colour  or  caose  of  prorocalioo;  and 
a  dreomstanoe  ii  noticed,  from  which  it  may 
be  inferrad,  that  there  wai  deadly  hatred  and 
malica ;  namely,  that  after  one  push  there  was 
a  second,  whereby  tbe  wound  weol  quite 
through  hi*  body. 

There  ia  a  aeeoDd  branch  of  tbe  indictment, 
in  which  the  drcumUaoces  of  preincdilate  ma- 
lice and  foretboogfit  felony,  needed  not  tobeli- 
beUed;  and  heii  ehaiged only  with  morderor 
boinioMe,  aa  aeparatety  relevant.  And,  lastly,  I 
art  and  part  is  charged  upon  him.  ' 

At  ealUng  before  tbe  lurdi  of  jutticiary,  \ 
lb  of  tbe  indictment,  it  I 


Trial  of  Jamei  CarnegU, 


uf 


al,partii 
dlromi 


•■  That  the  iodietmeut  w 

meeanot  beiogc] 


n  which  the  cauaeic 
aaotmeot  mentioned,  and  fetethonghl  and  pre- 
nfeditate  nwlice  could  be  inferred,  whereby  the 
paaod  waa  deprived  of  the  bcuefit  doc  to  all 
pannela,  when  tried  for  their  life,  to  exculpate 
himaalf,  by  ahewing.  that  if  at  aoy  time,  prior 
''  led  in  the  indictment,  there 
«  of  gntdffo  or  quarrel  be- 
md  him,  there  wai  an  after- 
AcoDoiliation  and  entire  frieodabip :"  And  it 
'    "  That  general  libels  ought  not  to  be 


lowed  with  a  second  push,  which  waa  a  mark 
of  invetetale  aud  rclenilem  malice ;  and  thai  it 
waa  tuBicieiil  to  charge  a  prevtoua  qnarial  in 
gmcrai,  which  would  be  made  appear  by  tbe 

Cr.  Nor  will  it  be  found,  that  in  libel*  of 
hoogbt  fehmy,  it  is  uaual  or  neeeaaary  to 
libd  alt  tbe  circumtUncei  fttua  which  tlw 
foretboi^hl  may  be  nroumcd,  eapedally  wbea 
tbe  (pcrict /sell  ii  cnar^'cd  iu  that  roanoer,  at 
aflbrds  the  preaumptioa  of  forethought,  aatthiC 
forth,  that  tbe  wound  waa  giren  without  the 
least  colour  or  cauae  of  provocation  on  iha  part 
oftbe  defunct  at  ibaitim£  Neitbercan  Kba 
thought  uobir  with  r^gaid  to  the  panael,  wlw 
if  be  had  any  relemrt  (ground  of  eaculpatien, 
wonM  have  aeoeaa  to  prove  fricndahip  witb  tha 
drt'uDCt,  to  take  off  any  charge  of  preoadanfc 
quarrels,  whereof  be  conld  out  be  ignoraU. 
And  still  there  must  be  leu  gronndef  coai> 
plaint,  whero  no  good  reason  tf  eiculpation  i> 
ullered,  whereby  the  paone)  can  be  allowed  ta 
adduce  proof,  which  it  i*  believed  ia,  without 
coDirailtction,  the  case  upon  tbe  firal  branch  of 
the  libel. 

A*  to  itie  two  lail  branches  of  the  indict* 
meni,  it  wa*  alleged,  "Tliat  aereral  circun- 
alancea  altending  the  foct  compliiDcd  of  war* 
concealed,  which,  when  opened,  affunled  tl)u 
pannel  plain  and  obvious  defence* ;  and  there- 
rora  it  waa  informed.  That  the  pannel,  a  per- 
wn  disposed  to  peace,  and  in  entire  frieodabip 
with  tbe  defunct,  chanced  Io  be  in  company 
with  him  abont  the  time  charged  in  the  indict- 
ment, with  one  John  Lyon  of  Bridjieton,  aod 
otbera:  that  Bridgeton  gave  him  the  biglust 
proroeation,  not  only  by  words,  but  by  proceed- 
mg  ao  far,  as  (o  throw  him  into  a  kmiel,  wbera 
the  pannei  waa  in  baiard  of  perishing,  being 
extremely  drunk :  that  getting  up,  licated  with 
liqnor,  and  so  extremely  prorokril.  be  drew  bis 
*word,  and  punued  Briilgdon,  aod  thai  the  dc- 
fonct  thrusURg  himself  bptween  them,  casuallj 
received  the  thrust  aimed  at  anotber." 

From  theae  rircumstaotet,  it  was  pled  for 
the  pannd,  "  That  if  be  did  kill  the  dcfuoct,  it 
was  a  mere  misadventure,  ralher  a  miifurlune 
aa  [Ihao^  a  fault,  and  in  no  eveut  cuutd  subject 
bim  to  tbe  jxaa  an/iauria  ;  for  that,  Imn.  In 
these  drcumxtaocea  had  he  killed  the  said  John 
Lyanof  Bridreton,  the  pain  ofdcaib  could  not 
have  been  inflicted  either  by  the  luw  r.f  God, 
Ihe  common  law,  nor  by  the  municipal  law  of 
thia  kingdom,  odtherhy  the  laws  of  other  well* 


1  person  in  drink,  and 


'  To  tbia  it  was  answered,  That  a  previous  < 
grudge  is  cbai^ied,  and  that  die  deceaat  waa  io-  ! 
«aded  without  the  leaat  oolenr  or  cauae  of  pro-  ' 
vocatkn  i  irhteh  is  tbe  strongest  evidence  of 
fevetbougfal,  espedallj  wbeo  joined  witb  this 
•lhacfartiwtw,iliH  lbs  fint  ihrHl  ffufol- 1 


niaghbonring  nation,  i 
iloiie  of  suddenly,  by  a 
highly  provoked." 

And,  Imo.  At  to  tbe  law.  of  God,  ebap.  xxi, 
V.  13,  of  Exodtu  wai  appealed  (o,  where  it  is 
said,  "  that  if  a  man  lie  uot  in  wait,  there  was 
10  be  a  place  appointed  whiibpr  liesfaould  fly;" 
^rbicb  seemen  to  require  forethought.  Aod 
ihe  xxxvth  chap,  of  Numbers,  rer.  33,  whera 
it  waa  said,  "  That  if  any  one  throst  another 
suddenly  without  enuiily,  the  cooKreKalios 
iras  to  judge  between  the  stayer  and  the  ro- 
I'cngerafblMd;"  fion  which  it  would  if  em. 
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that  ttoogliter  of  taddenty  was  not  ptiniikable 
hy  death. 

To  thb  it  was  answered,  that  in  tlie  law  of 
God  the  general  rule  was,  *<  Whoso  sheddeth 
man's  bl(HMl,  by  man  shall  his  blood  be  shed : 
And  at  the  hand  of  man,  and  at  the  hand  of 
every  man's  brother,  and  at  the  hand  of  every 
beast  was  the  life  of  man  to  lie  required,"  Gen* 
chap.  ix.  That  by  the  law  of  Moses,  death  of 
a  siuldenty  was  plainly  capital ;  nor  had  the 
manshiyer  the  benefit  of  the  city  of  refuge, 
but  where  the  slaughter  was  mere  misfortune, 
and  casoal,  which  was  plainly  the  meaning  of 
the  words  in  Exodus,  *<  If  a  man  lie  not  in  wait, 
but  God  deliver  him  into  his  hand  ;'*  which 
could  not  with  any  propriety  be  understood  of 
alaoghter  committed,  where  the  intention  and 
design  '  antecedit  ictum  licet  non  congressum.' 

And  this  matter  is  clearly  explained  in  the 
t$lh  chap,  of  Numbers,  where  be  who  smites 
with  an  instrument  of  iron,  is  called  a  mur- 
derer; and  where  it  is  said,  **  That  he  who 
■mitea  with  a  throwing  stone,  or  with  a  hand 
weapon  of  wood,  wherewith  a  person  may  die, 
aad  be  die,  the  murderer  is  surely  to  be  put  to 
death.*'  And  then  the  law  proceeds  plainly  to 
treat  of  cases,  where  death  ensues  from  strokes 
or  thmsts  of  a  weapon  not  deadly,  and  there 
it  requires  indeed  hatred  and  enmity ;  but  if  it 
be  done  suddenly  and  without  enmity,  or  (which 
is  remarkable)  m  the  23d  verse,  '*  With  any 
■tone  wherewith  a  man  may  die,  seeing  him 
not,  and  was  not  his  enemy,  nor  sought  his 
Inrai ;  then  the  congregation  was  to  judge  be- 
tween the  slayer  and  the  reveneer  of  blood." 
From  which  it  is  plain,  that  slaughter  upon 
ooddenty ,  even  without  forethought  or  previous 
enmity,  was  capital  by  the  law  of  Moses,  if 
the  wound  was  given  with  a  lethal  [deadly] 
weapon,  except  when  it  was  dooe  by  mere 
chance,  as  by  throwing  a  stone  whereby  a  man 
may  die,  the  person  who  threw  it  seeing  him 
not,  and  so  at  no  time  was  bis  enemy,  or  sought 
his  harm.  And  this  is  the  case  mentioned, 
chap.xix,  ver.  4,  Dent,  where  it  is  said,  **  Who- 
ao  Kiiieth  his  neighbour  ignorantly,  whom 
be  hated  not  in  time  past"  (which  is  limited  by 
the  example  immediately  subjoined  to  homicide 
merely  casual),  "  shall  fly  into  one  of  these 
cities,  and  live."  Now,  in  the  present  ca^e,  the 
nature  of  the  weapon  and  of  the  wound  are 
such,  as  clearly  exclude  founding  with  any 
colour  upon  the  disposition  of  the  law  of  Moses, 
thodgh  the  question  were  of  the  panneKs 
claiming  the  benefit  of  the  city  of  refuge.  But 
neither  is  it  an  argument  of  any  force  to  plead, 
that  where  the  benefit  of  the  city  of  refuge 
waa  granted,  that  by  the  law  of  nature  the 
crime  was  not  capital  *  for  the  revenger  of 
blood  could  never  have  been  tolerated  to  kill 
without  the  city  of  refuge,  where  innocent 
blood  was  spilt,  wherdby  the  land  must  have 
been  polluted,  and  the  subjects  were  permitted 
MiptcR^,  so  notoriously  to  break  in  upon  the  es- 
tablished laws  of  nature ;  and  therefore, 
though  it  is  an  argument  of  unavoidable  force, 
that  wherever,  by  the  law  of  Moses,  capital 


fmnishments  are  allowed,  snch  punishmeiitsar* 
awful:  But  the  argument  is  not  of  equal 
strength,  that  where  the  powers  of  the  law  wera 
sus|iended  by  the  jus  asjfU  established  by  pori* 
tive  precept,  that  therefore,  in  counltriet  where 
there  is  n<isnoh  privilege,  either  by  the  laws  of 
God,  or  the  laws  of  the  land,  tmit  there  tho 
punishment  is  not  to  be  capital,  where  the  jn% 
atyli  could  have  been  claimed. 

Sdo.  It  was  contended,  **  That  by  the  com- 
mon law,  not  only  dolus  but  ^opositum  was 
necessary ;  and  that  slaughter  committed  im* 
petu  et  rix&  were  not  to  be  punished  capitally." 
And  to  thb  purpose,  the  authority  of  toe  learn* 
ed  Voet,  was  cited,  who  seems  to  say.  That 
in  rixd,  if  the  person  cannot  be  discovered  who 
gave  the  deadly  wound,  the  ordinary  punish- 
ment should  not  take  place. 

But  when  thb  matter  is  considered,  it  it 
plain  there  arises  no  good  argument  for  tbo 
pannel  from  the  common  law:  For  though 
there  b  a  difference  to  be  made  between  ^>ro* 
posiium  and  machinatio prameditata,  and  sud- 
den passion  and  heat  of  drink,  determining  the 
will  to  commit  the  crime ;  yet  aa  lawa  wero 
made  and  became  necessary,  chiefly  from  the 
depraved  passions  of  mankind,  they  cannot  af- 
ford a  sufficient  excuse  against  the  ordinary 
punbhment  of  an  atrocious  crime;  and  tbero 
IS  dolus,  when  a  crime  b  eveu  committed  of  n 
sudden,  although  there  be  nofbrethonght:  So 
itb  commonly  said,  that  opportunity  makea 
the  thief,  and  theft  b  committed  h^tu,  never- 
theless not  without  dole.  Nor  b  it  necessary 
to  prove  or  libel  a  forethought  in  the  commb- 
sion  of  the  crime.  In  the  same  manner  pas- 
sion or  provocation  may  unfortunately  deter* 
mine  the  will  to  the  commission  of  a  horrid 
crime ;  but  it  would  be  of  dangerous  cooso-> 
quence  to  allow  of  bloodshed  under  colour  of 
passions  which  men  ought  to  subdue,  or  of 
drunkenness  which  they  ought  to  avoid,  or  of 
a  sudden  vicious  turn  or  mind ;  and  therefore^ 
in  the  Roman  law,  whoever  committed 
slaughter  dolo  malOf  whether  deliberately  and 
upon  forethought,  or  of  suddenty,  was  to  bo 
punbhed  ex  lege  Cornelia  de  Sicariis .  And  to 
shew  that  it  was  sufficient,  that  the  design 
should  only  precede  the  act  from  which  death 
followed,  and  not  the  meeting  of  the  persons, 
as  the  acts  of  the  mind  are  only  to  be  known  by 
external  circumstances ;  the  kind  of  weapon, 
in  the  same  manner  as  in  the  law  of  Moses,  was 
sufficient  to  found  a  presumption  of  such  prv 
potitunif  as,  joineil  with  the  act  of  killing, 
brought  the  manslayer  under  the  poena  legis 
ComeliiE :  So  in  the  I.  1,  §  3,  ff.  ad  le^m 
ComeUam  de  Sic.  it  b  said,  *^Si  gladium 
strinxerit,  et  in  eo  percusserit,  indubitatfe  occi* 
dendi  animo  id  eum  admisisse ;"  and  if  prior 
forethought  had  been  necessary,  the  kind  of 
weapon  could  not  possibly  have  founded  a  suf- 
ficient presumption :  But  as  it  manifestly  mado 
appear  the  intention  to  kill,  whether  that  inten- 
tion had  its  birth  from  passion  or  drink,  it  was 
voluntary  slaughter,  done  deditd  operdj  and 
therefore  to  be  punished  capitally.     And  tha 
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eked  from  tlie  lowiMd  Voet,  nAm 
MftroM  thif  doctriM,  Thtt  if  in  rihl,  whidi 
•iMt  soppoMMMcoty,  the  pcraoo  who  inflieu 
«d  the  nortal  woaod  wMditcoverod,  be  wee  le 
be  mbjeded  ta  the  ettfittary  ponbhiiieat  And 
the  IMM  eullior,  )  9.  of  Ibet  title,  oheerrci, 
That  though  raeb  as  eonmil  aleaghter,  eabn 
itmcundimj  my  he  taid  mp§iu  ieiinfmtni 
yet  there,  **  neque  jodiciom,  neqne  aaeMUi 
Mwni,  nef  ae  volutitat  daeat ;"  aad  saya,  That 
A  penoB  provoked  by  Terbal  iiyunea,  how 
great  eoever,  waa  not  tree  from  the  pinm  ordi- 
mtrim.  Aftd  the  troth  ia,  if  paaaioB  aod  prove* 
oataoa  wero  aofficicnt  to  excnae  alaoghter,  h 
wera  IB  vaio  lo  lay  dowa  the  nilea  ao  anzioiMly 
coBOOfod  10  the  lawa  eonecrnioi^  the  *'  Diode- 
tuaea  iBcalpota  tutetae,"  where  the  klayer 
moat  prove  that  he  waa  **  coostiuitoa  io  peri- 
culo  vue.**  And  had  the  caae  atuod  otherwise 
hi  the  Romao  bw,  it  could  oever  have  hcoD 
doBbled,  wheo  jealooay  waa  iho  rage  of  a  bmb, 
lad  adohary  tlie  hig^heat  provocatioii  agaioat  a 
hoabaad,  aad  a  real  injury  ;  the  «|ueatioo  could 
■ever  have  beea  stated  to  be  df^teroiined  by  the 
aaiperar,  aa  m  1. 38,  fl*.  §  8,  ^  loifeoi  Juliaia  do 
adflk.  Whether  a  huiband,  **  impetu  tractiia 
ddoria,  oxorem  in  adalterio  depreuennin  in- 
larfeoerit,"  waa  liable  to  the  pttoa  legis  Cor- 
aeUn  de  Sicariit  ?  Aod  who,  by  that  dedaino, 
■pea  the  peculiar  circumstances  of  the  ease 
waa  exeemcd  [exempted],  and  neverthelfss 
aaade  auhfaRt,  ii  loci  Ainm'/is,  ol' being  oondemn- 
ad  micpun  perpeiuum^  and  if  Aonesfior  waa  to 
he  ooodemned  reltgari  m  intulam.  Bat  as  the 
caae  most  be  determined  upoo  the  law  of  Scot* 
knd,  it  is  unneceaaary  to  dwell  too  long  upon 
the  argnroenta  drawn  from  the  lloman  law. 

Siio,  It  waa  contended  for  the  pannel,  "  That 
by  the  law  of  Scotland,  slaughter  and  morder 
were  of  old  different  apeciea  of  Crimea,  and 
only  tunrder  committed  upon  forethought  fe- 
iBDjr  waa  properly  computed  murder,  and 
piHHahed  aa  such ;  but  tnat  aUugbter  com- 
mitted upon  auddenty,  or  cfiaud  meliet  and  la 
rud,  was  deemed  only  komteidium  culpotum, 
and  not  punishable  by  death."  And  to  support 
this  position,  several  acta  of  parliament  were 
appealed  to,  by  which  it  waa  atatuted,  that 
Mimler  waa  to  be  capitally  puniahed ;  but  ehaud 
aif^,  or  alaugbter  committed  upon  suddenly, 
waa  to  be  punlsbable  aoeonling  to  the  old 
lawa :  and  that  in  this  case,  if  tiM  pannel  had 
even  killed  Bridgeton,  at  whom  he  aimed  the 
thmst,  in  the  cireumstancea  above  set  forth,  it 
was  not  murder  opua  foretlioogbt,  but  upoo 
auddenty  and  high  provocation. 

To  thu  it  was  answered,  That  this  doctrine, 
ao  directly  contrary  to  the  received  opinion, 
had  little  conntenance  from  the  old  laws  aod 
acts  of  parliament,  leaa  from  the  constant 
practice  before  the  act  of  parliament  king 
Uharles  S,  in  the  year  1601,  and  alood  in  plain 
contradiction  to  thia  last  law,  aod  the  oonataiit 
practice  and  repeated  decisions  of  the  Court  of 
Justiciary  from  that  time  down  to  thia  day. 

By  the  old  law,  particularly  chap.  3,  of  the 
irsi  statutes  of  king  Robart  1,  iotftled,  Man 
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to  the  Dcalli  abaoM  tm  he 
deemed,  "  It  is  statuted  and  ordained,  Wi€9mf 
maa,  ia  any  time  eoawig  arhjrgaoatBCaa- 
vict  or  attaintad  of  alaaghter,  reif,  or  any  oMmT 
crime  toadung  lifp  and  limb,  coai—  joaliea 
shall  ha  doae  upon  him,  wMwat  aay  nn* 
aome."  Uer^  alaaghter  ia  geaeral  is  vms* 
tioaed,  and  jnatice  waa  to  be  doaa  npofk  tha 
peraoB  convict  of  it,  and  the  paaiahmeat  by 
the  title  was  plainly  death:  aa  that,  at 
naon  law,  ahmghter  in  general 


The  next  paragrmph  dora  indeed  aave  tha  Un(^ 
power  (which  moot  be  the  newer  of  pardaaing), 
and  the  libcrtiea  granted  bv  the  kiag  to  tM 
kirk  and  kirkmcn,  and  other  kirds;  wliich 
most  he  andei stood  of  speeial  immuniiiai  ia 
thecaaeof  manalaaghler:  for  no  privilege  won 
tu  protect  agaioat  murder  upon  forttiioaglrt  | 
aad  the  exoepttoa  ooofirms  the  rule. 

By  chap.  43,  of  the  sututes  of  king  Rc- 
bert  3,  it  b  stetnted,  ««  That  na  maa  uae  aay 
dcatructioo,  hershipa,  burning,  raif,  alaughtv, 
in  time  to  come,  under  the  paia  of  tinaal  af 
life  and  gooda:**  whereby  the  pain  of  dcalli 
ia  deariy  made  the  pmuahment  of  sla«gtar 
in  getieral.  And  in  tae  immediate  subyyiaat 
chapter,  the  aiieriff  waa  to  take  diligent  inaai- 
aition  of  destroyers  of  the  eonntry,  or  wmm  m 
had  destroyed  the  king's  lieges  with  hcrahipa, 
slaughter,  5cc.  and  was  to  lake  bail  from  tiiew, 
if  armted,  to  compear  at  the  next  jaatioa* 
ayr;  and  if  bail  waa  not  given,  tlie  alienff  waa 
to  put  him  to  the  ImowTedge  of  an  aania : 
<«  And  gif  he  be  taynt  with  tlie  assize  lor  ric 
an  trespaarour,"  it  is  sai<l,  '*  He  ahall  be  con* 
demnod  to  death :"  which  seems  only  ta 
relate  to  oMnslanghtcr,  and  not  lo  mnrdor 
upon  forethought  Mony,  whirh  iras  one  af 
the  pleas  of  the  crown,  to  he  iriod  only  before 
the  king's  josticiar;  as  b  evident  from  chap« 
11,  kiog  Malcolm  2's  lawa,  and  chap.  13, 
and  15,  wlicreis  slaughter  might  be  tned  by 
the  aheriff*,  where  tlm-r  vras  a  certain  aeeuaar, 
aa  appeara  from  book  1,  of  the  U(*gmm  Ma* 
jeatatem,  chap.  1,  §  7,  B,  9. 

There  are  sundry  otheraof  the  old  statatetp 
that  aeem  plainly  to  pre-suppoae  that  alangh* 
ter  waa  capital,  and  particubrly  these  of  Alex* 
ander  9,  chap.  2,  §  3, 4,  5,  6.  And  ao  Hkeaa 
io  hb  Treatise  of  Crimea,  tit.  2,  chap.  8,  says, 
**  Tliat  alaogliter  in  rixiy  or  chaud  awl/e,  is- 
generally  punbhed  by  d^Uh,  and  confiscation 
of  tkie  moveable  goods  pertaining  to  the  trra- 
paaaour;  but  with  thb  diflTerence,  that  tha 
girth  or  sanctuary  waa  no  refuge  to  hioB  who 
commita  Alaugliter  by  forethought  felony,  hot 
he  should  be  delivered  to  the  jodgc  onlraary, 
to  uodeHy  tiie  law:*'  which  pbinly  appeara 
from  act  33,  pari.  4,  James  :>,  whereby 
ters  of  girth  are  ordained  to  deliver  op 
peraona  as  are  guilty  of  murder  npon 
thought  felony.  And  it  ia  in  vain  to  fs 
upon  I^aw  90,  |iart.  6,  James  1,  which  saya 
in  the  end,  **  Gif  it  be  forethought  felony,  pa 
shall  die  therefore ;"  becauae  the  aet  relateo  ta 
all  manslayers;  and  though  that  portieular 
and  OMst  atrocioiiB  tpedn  ba  menlMBed,  a* 
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that  for  frbicb  the  murderer  •hould  die,  yet 
the  aripimcot  wiiL  not  hold,  that  tlierefore  oo 
other  kind  of  slaughter  was  capital :  for  it  is 
there  said  iu  the  geoeral,  that  if  the  slayer  is 
taken  with  red  Iiand,  the  law  shall  be  done 
U|»ou  hiui  within  that  sun ;  which  cannot  be 
understo(id  of  a  crime  not  capital.  And  sir 
George  Blackensie,  in  his  obser? ations  upon 
it,  aays,  *'  This  may  seem  to  imply,  that 
men  die  not  for  murder  committed  without 
forethought  felony  ;  but  this  holds  not  in  our 
lawy  for  murder,  though  committed  without 
Ibrethougbt  felony,  is  punishable  bv  death, 
«3U9epl  it  was  either  casual,  or  in  self-defeuce." 

The  act  51,  pari.  S,  Jan»es  1,  was  im- 
properly founded  on  by  the  pannel's  procura- 
tors; for  that  act  does  no  more  than  extend 
the  difference  between  forethought  felony  and 
chaud  mtUe  to  all  transgreuious  as  well  as 
alanghter ;  as  sir  George  Mackenzie  obserres 
upon  that  law,  where  he  says,  That  cbaud 
mdUf  or  homicidium  in  rixd  commiiiumf  is  ca* 
pital  by  our  present  law. 

That  criminals  who  resorted  to,  and  took 
sanctuary  in  churches,  had  protection,  though 
their  crimes  were  capital,  is  extremely  plain 
from  chap.  6,  of  the  statutes  of  K.  Alex* 
ander  S,  where  it  is  said,  <<  That  thieves  and 
reirers  who  fly  to  haly  kirk,  if  mored'  with  re- 
fHentance,  he  confess  that  he  has  heavily 
sinned,  and  for  the  love  of  God  is  come  to  the 
House  of  God  for  safety  of  himself,  he  shall 
have  peace  in  this  manner,  that  he  shall  not 
lose  his  life  nor  limb,  but  restore  what  he  had 
taken,  and  satisfy  the  king,  and  swear  upon 
the  Evangel,  that  for  thereafter,  they  shall 
never  commit  reif  nor  thei\ ;  but  if  he  declared 
himself  innocent,  he  was  to  be  tryed."  And 
in  the  last  paragraph  of^that  cluip.  it  is  said, 
"  Moreover  manslayers,  &c  if  they  fly,  in 
manner  foresaid,  to  the  kirk,  the  law  afore- 
said shall  be  kept  and  observed  to  them." 

There  seems  to  have  been  this  other  differ- 
ence too,  by  the  books  of  the  old  law  between 
murder  upon  forethought  and  slaughter,  that 
the  trial  of  murder  was  sumroar,  whereas 
luanslaugbter  could  not  be  tried  till  after  ibrty 
days,  as  appears  by  the  statutes  of  Robert  2, 
from  chap.  3,  to  chap.  9. 

After  the  Information,  when  the  jia  asyU, 
formerly  given  to  churches,  dropped,  the  dis- 
tinction l^tweeu  murder  and  maoslauj^hter 
was  looked  on  with  less  attention,  and  libels 
were  commonly  framed  indifferently,  for  mur- 
der, and  slaughter  in  general,  without  any 
mention  of  forethought  felony ;  nor  was  it 
ever  objected,  that  malice  or  premeditate  de- 
gjgn  was  requisite  to  make  the  crime  capital : 
and  criminals  were  punished  to  death,  m  here 
from  tlie  proof  there  was  not  a  colour  or  pre- 
tence of  forethought,  or  any  premeditate  de- 
sign; as  will  appear  from  looking  into  the 
hooks  of  adjournal.  And  many  instancps  might 
be.  given,  particularly  in  the  case  of  Jean 
Currie  against  William  Fraser,  the  last  of 
July,  1641 ;  where  the  pannel  was  condemned 
upon  an   extrajudicial  conf«»sion,  adminicu- 
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lated  with  nther  circumstances;  in  which  he 
set  tbrth  the  fact,  that  the  ilefunct  and  be  had 
some  httle  quarrel  about  a  staff;  and  hearini^ 
that  he  had  murdered  his  brother,  be  cam« 
into  a  house  where  the  defunct  was ;  and  that 
either  the  defunct,  or  some  other  tluU  was  by, 
took  the  pannel  by  the  lirm,  to  hoU  him: 
having  fr^  himself,  he  aimed  a  stroke  with 
a  whinger  at  the  defunct's  arm ;  but  missintf 
it,  he  struck  the  defunct  about  the  pap :  and 
upon  this  proof,  he  was  found  gmlty,  and 
executed. 

In  the  case  of  Bruce  against  Marshall,  the 
3rd  April,  1664,  slaughter  was  libelled,  and 
he  was  condemned  upon  h'ls  own  judicial 
confession :  ftt)m  which  it  appears,  that  ha 
was  so  far  from  having  any  forethought,  that 
he  suffered  not  only  the  a reatest  provocation 
in  words,  but  was  even  heat  witli  hands  and 
feet  by  the  defunct  while  he  was  on  the 
ground;  but  at  last  getting  up,  and  (as  the 
confession  bears)  being  overcome  with  (Mission, 
he  drew  a  knife,  and  struck  at  him  in  two 
several  places  of  his  body,  whereby  he  died* 
And  upon  this  confe8sk>n,  where  there  was 
suddenty,  provoca^on  and  passion,  he  was 
brought  in  as  guilty,  and  condemned  to  be  be- 
headed. 

The  Uw  remaining  somewhat  uncertain  con- 
cerning casual  homicide,  and  there  being  no 
longer  any  benefit  of  girth  as  formerly ;  in 
the  year  1649,  an  act  was  passed  during  the 
usurpation,  for  removing  all  question  and  aoubt 
that  might  thereafter  arise  In  criminal  pursuits 
for  slaughter,  ordaining,  that  the  cases  of  ho- 
micide after- following,  viz.  casual  homicide, 
homicide  in  lawful  defence,  and  homicide  com- 
mitted upon  thieves  and  robbers,  should  not 
in  time  coming  be  punished  by  death,  not- 
withstanding any  laws  or  acts  of  parliament, 
or  an\  practick  made  heretofore,  or  observed  in 
puuisiiinfT  of  flanghter.  And  this  pa.<»ed  into 
a  law  after  tlic  Restoration  in  the  year  lOGl  ; 
and  at  the  same  time,  all  decisions  given  con- 
form to  this  act,  since  the  4th  of  February, 
1619  years,  arc  declared  to  he  sufficient  to 
secure  all  parties  interested,  as  if  the  act  had 
been  of  that  date ;  which  was  necessary,  be- 
cause,the  acts  during  the  usurpation  had  b<^n 
rescinded:  and  this  law  has  ever  been  looked 
upon  as  the  standard.  And  the  practice  of 
the  Court  of  Justiciary,  since  that  time,  clearly 
demonstrates,  that  slaughter  of  suddenty,  and 
slaughter  upon  provocation,  which  could  not 
he  brought  under  one  or  other  of  the  particu- 
lars there  mentioned,  have  been  taken  to  be 
capital. 

1  he  procurators  for  the  pannel  here  observ- 
ed, **  That  though  in  the  cases  there  mention- 
ed, the  law  ordained  slaughter  not  to  he  capital, 
yet  it  neither  said,  nor  supposed,  that  the  for" 
mer  law,  whereby  panaels  were  entitled  to 
plead  against  a  capital  punishment,  was  there- 
by abrogated,  but  only  statuted  in  the  cases 
there  mentioned." 

To  this  it  was  answered,  that  the  narrstive 
of  the  statute  was  for  removing  of  all  quenlion 
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■Dd  doiitiC  th«t  may  ariae  themfler  in  f  riinhwl 
mmuiti  Tor  ■laogliter,  mil  cotneqaently  cnmot 
ne  nippoted  to  hure  Idl  doubfful  catft,  that 
the  paniiei't  procuratora  mint  admit  were 
not  80  dear  aa  caanal  bomietde,  and  homicide 
in  defence:  nav.  the  law  aeems  to  suppose 
pretty  pbinly,  tliat  all  a1ao(;hter  by  the  laws 
and  act&  of  parliameBt,  or  practicira,  wan  capi- 
tal, not  declaring  what  was  law  from  any  other 
period  than  the  year  1649,  hut  enacting;  the 
same  with  a  lum  Attantr^  and  judipng  it  ncces- 
aary  to  coufirni  the  decisions  that  had  past, 
eoufiirtn  to  that  act  daring  the  nsurpation, 
which  woold  have  been  vain,  if  it  bad  not 
been  at  least  doubtful,  whether  cosual  Iwimicide, 
homicide  in  lawftd  defence,  and  slau|j[hter  com- 
mitted npon  ibierfs  and  robbcra,  did  not  sub- 
ject tliose  guihy  to  the  pain  of  d«itli :  and  if 
those  degrees  of  homicide  were  so  much  aa 
donbtfol,  it  is  not  potsible  to  conceive  that 
ckaud  fnclle,  or  slauirhter  committed,  dediii 
operd,  though  without  lorethought,  was,  by  the 
law  of  8ootlaDd,  not  caphal.  Or  if  it  should 
be  supposed  to  hare  been  doubtful,  whether 
Aese  fast  decrees  of  homicide  were  capital : 
that  the  legislature,  n|Mm  a  narrative,  that  all 
plication  and  doubt  that  might  arise  hereafter 
in  criminal  pursuits  for  slaughter,  shnnld  be  re- 
moved, would  ha?  e  enacted  in  the  ckarer  cases, 
with  a  non  obstante^  and  left  the  more  difficult 
in  the  dark,  aa  sorely  the  |*Teateit  advocates 
ibr  sfaiug[liter  on  suddenty  must  admit,  that,  at 
least,  it  la  more  culpble  than  either  homicide 
merely  casual,  or  homicide  in  law  fill  defence. 

The  argument  drawn  from  the  rulirick  of  the 
act,  which  mentions  degrees  of  casual  homicide 
only,  can  conclude  no  more,  than  that  the  title 
is  imperfect ;  aud  it  would  be  rcstintr  too  much 
upon  an  argument  A  rubro,  to  make  it  defeat 
wliat  is  said  in  the  Uw,  that  all  r|uestinna  run- 
ceming  slangliter  were  thereby  to  be  removed, 
and  which  opimses  casual  homicide  io  homi- 
cide in  lawful  defenoc ;  and  omseijuentiy  can- 
not under  the  words,  **  casual  homicide,*'  ruin- 
prehcnd  nil  slaochter  not  upon  fnretlr>iight  I'e- 
lOuy.  And  sir  ueorge  Mackenzie  in  his  obser- 
rationa  upon  the  act  takes  notice,  that  the  title 
is  very  ridiculous,  and  coiiscfjiiently  uu  argu- 
ment can  be  drawn  fn>m  it. 

One  thing  it  may  not  be  improper  to  notice, 
h,  that  if  killing  hv  forethought  lelony  wa<  tlie 
only  species  of  slaughtrr  capital,  the  cpmn 
traa  disabled  from  pardoning  any  cipitnl 
Slaughter  whatsomever,  vihich  does  not  appear 
to  have  been  the  opinion  of  our  latvyers. 

As  to  the  dcrision«  subsequent  to  this  law, 
Ihev  will  be  found  vntirelv  as'recahio  to  the 
fUiotriiic  now  laid  down ;  sir  Geori^c  Mack(Mi/,ic 
«'lii:cr\'eK,  that  tlion^h  many  lawyers  ore  posi- 
tive, that  thoui|;ii  homicidium  in  ri'.rJ,  even 
where  the  author  of  the  i^lea  is  kno\«o,  may 
I'y  tbp  lijj'or  of  l.iw  Ik»  pnnishcd  by  death,  yet 
lliat  no  country  imo<  this  r'lv^tir^  \*t  hercin»*m- 
hrrcij,  that  in  William  l>i>iipflass*s  cas^^,  this 
van  urt^d,  and  albeit  it  was  not  provnn  thai 
he  was  the  IJIlcr,  vet  the  as:  ize  fiMiod  hni 
l^uilty,  oud  he  (hereupon  dieil.    Th:«  iii  a  c\i*e 


more  fkvourahle,  than  where  the  peraon  thai 
gave  the  mortal  wound  is  known,  though  given 
suddenly,  and  even  upon  provocation;  and 
therefore  ahe^'s  what  our  law  is,  and  with  how 
little  reaKon  the  procuratora  for  the  pannel 
maintain  their  argument  u|ioo  the  law  ot  feksot- 
land. 

In  the  case,  hi^  majesty *s  advocate  against 
NicuUon,  the  Sith  June,  1673,  murder  and 
slauphtrr,  witliont  lurethonght,  were  charged 
upon  Nirolsnn,  the  pannel ;  and  hia  procura* 
tors  pleadeil  the  henetit  of  the  act  of  parliament 
anent  casual  homicide,  in  the  aevermi  degree* 
thereof,  he  being  in  a  condition  that  ha 
not  able  to  remember.  To  this  it  was 
ed,  that  the  defence  was  not  relevant,  in 
the  homicide  could  not  be  said  to  be  casual, 
such  as  the  case  of  throwing  of  stones  over 
dikes,  and  accidentally  kilhng  a  psaseoger: 
and  the  pannel  bavin*/  afWwards  proponH  • 
defence,  that  being  in  use  to  carr}*  a  giin  as  a 
fowler,  and  callmg  accidentally  for  meat  to  hb 
dogs  at  a  mill,  the  defunct  fell  npon  him,  and 
offered  to  secure  him  aa  a  French  aoldier,  or  lil 
to  be  one ;  in  the  struggle,  his  gun  lieing  half 
bend,  went  oflf,  and  killed  the  defvnct:  both 
the  libel  and  deflence  were  found  relevant,  and 
it  appeared  u|ioii  the  proof,  that  Nicolaon  traa 
drunK,  aud  that  there  was  no  previous  quarrel ; 
but  taking  exception  at  nomewbat  the  defonct 
said,  he  shot  him  with  hia  gun ;  and  by  the 
verdict  of  the  assize, '« he  was  found  guitty  of 
the  slaughter  coinmitteil  upon  the  defunct,*' 
and  sentenced  to  have  hia  head  atruck  off  in 
the  firas«- market;  which  shows  that  neither 
drunkenness  nor  suddenty  is  a  relevant  defence 
against  i\ic  pttna  ordinana  in  sUughter. 

And,  in  the  case  of  Mnmiy  contra  Gray* 
10th  June,  1678,  the  lords  '•'found  the  libel 
relevant,  and  that  there  H*as  no  necessity  of  any 
distinct  probation  for  proving  precugitate  ma- 
lice/* which  clearly  shows  that  alaughtcr, 
other  than  n|Mn  forel nought,  was  capital.  And 
to  show  that  provocation  and  passion  are  not 
received  as  defences  against  the  ptrnu  ordino' 
rin,  a  multitude  of  decisions  might  be  brought, 
particularly  in  the  case  of  Aird,  who  vraa  in- 
dicted in  1693,  for  the  alaughtcr  of  Agnea 
Buyiie,  having  given  her  some  strokes  on  the 
side  and  belly  with  his  foot,  by  which  aha 
fril  into  fainting-fits,  and  immediately  died. 
The  defence  was,  *•  great  provocation  and  ca- 
sual homic:iile  :*'  provocation,  in  as  far  aa  afae 
threw  a  chamber  |iot  in  his  fkce ;  and  when  he 
g^ve  her  hard  words,  she  and  her  neighbonm 
tell  niMin  him,  and  beat  him  ;  tijion  which  ht 
S^nvc  hsr  the  strokes  above  mentioned.  And  in 
ih.it  trial  it  was  argued,  there  was  no  animus 
mridcndi^  no  prcvioiiv  malice,  no  mortal  wea- 
]>ou ;  aii:l  the  texts  from  Scripture  urged  in 
ili'l'tfK^L-  uf  the  present  pannel,  and  the  argn- 
iiients  I'rom  the  civil  law,  and  from  our  own 
nrta  of  parliament,  won*  unfeil :  ncvertheleaa 
tiie  Inrds  '*  found  the  lihc-l  relevant,  repelled 
the  defences  ;**  and,  u;K>n  the  proof,  he  was 
stntrnccd  to  dio. 

lu  ilic  ciw  of  William  Carmiehael  in  1694, 
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dmnkeoiMti  wst  founded  on  ta  ezcii9e  a  pana 
ortU/taria,  and  foKtboufrlit  was  aeitber  libelled, 
aor  |irof  en ;  and  the  lords  found  the  lit^el  rele- 
TAtit,  and.  upon  the  prooi»  be  wu  sentenced  to 
be  hanged. 

Id  tue  vear  1695,  Gforgo  Cuming,  writer  in 
Edinburgh,  was  indicted  for  Uie  crime  of  mur- 
der or  manslaughter  of  Patrick  Falconer ;  the 
Jefrncai  now  offered  for  the  pannel,  u|K>n  the 
distinction  in  the  old  law,  between  forethought 
and  ckmtd  melicy  were  offered ;  nevertheleM  the 
libd  was  found  relarant,  and  tlie  assize  re- 
.tnmed  a  verdict  guilty,  of  manslaughter  s  upon 
vbich  he  was  coodenuiied  to  die. 

Ib  the  case  of  Burnet  of  Cariops,  the  23d 
Jamary ,  1711,  though  a defenco  was  sustaLied, 
T«t  the  libel  without  foralhoyght  was  found  re- 
Mvant:  and  in  that  of  Uamilton  of  Green,  the 
SOth  June,  1716^  the  uaunel  offered  to  pro^e, 
that  he  was  accidentally  at  the  house  of  Tbo- 
laai  Arcle,  of  whoae  murder  he  is  accused,  at 
the  day  libelled,  with  some  of  his  acquaint- 
caees,  and  had  bo  deadly  weapon  along  with 
Vim ;  that  he  became  Inebriated  to  a  great  de- 
jpce,  and  having  left  the  house,  and  returned  to 
'eak  for  the  slip  or  corer  of  tlie  sheath  of  ^  sword, 
.the  drfuBct  gave  him  most  indecent,  injurious 
mod  seurrilous  language,  and  persisting  iu  it, 
the  pannel  pushed,  or  struck  at  him  w'ith  his 
sword,  hariug  the  scabbard  thereon,  that  he 
had  reason  to  beUere  had  a  crampet  upon  it: 
ead  beiq|[  still  more  and  more  profoked  b^  re- 
peatedy  iiuurious  words,  to  protect  himselt  from 
further  insolence  he  had  reason  to  look  for,  the 
pannel  still  remaining  on  horseback,  the  de- 
funct rushed  himseli  upon  the  sword.  And 
this   circumstantiate  fact  was  offered  to  be 

Iirpven.  NoTertbeless  the  libel  was  found  re- 
crant,  and  the  pannel's  hiiill  defences  repelled, 
end  upon  the  proof,  was  sentenced  to  hare  his 
liead  severed  from  his  body  ;  and  was  accord- 
ingly beheadeil. 

In  the  case  of  Thomas  Ross  and  Jeffrey  Ro- 
berts, the  20th  July,  1716,  it  was  pled  for  the 
Sinnelfi,  that  being  recruits  lateli^  come  from 
ogland  to  ScoUand,  and  not  knowing  the  wav, 
they  asked  the  defunct  the  road  to  Edinburgh, 
who  refusing  to  shew  it,  and  one  of  tbe  pan- 
nels  expostulating  with  him,  why  he  treated  a 
stranger  so,  that  oame  to  serve  the  king  ?  He 
utterM  very  disrespectful  words  with  respect 
tp  his  majesty ;  and  one  of  the  pannels  having 
called  him  villain  for  such  opprobrious  ezpres- 
SMis,  he  came  up  to  Ross,  and  with  his  fist 
gave  him  a  blow  on  the  foce,  and  then  pulled 
£im  down  to  the  ^frouud,  and  beat  him  with  a 
great  stick,  to  the  unminent  danger  of  his  life, 
My  ioff*  That  he  shouhl  never  go  alive  out  of  his 
iMUids :  and  Roberto  having  come  to  his  asstst- 
jsooe,  aad  leecued  him  a  little  ;  Boss,  the  pan- 
Bely  gave  the  defiinct  a  wound  with  a  knife, 
whereof  he  died.  Roes  pleaded*  th^re  neither 
was  Bor  could  be  for^ougbt  feloov,  or  preme- 
ditale  oialice,  against  a  person  whom  he  had 
never  seen  before :  that  it  was  committed  upon 
9«ddenty :  that  he  had  the  highest  proveca- 
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interlocutor,  lioss,  the  pannel,  his  giving  tlie. 
wound  was  found  relevant  to  iafer  the  paiu  of' 
death.  And  the  defouce  frooi  prowocajjioii.  by 
words,  and  receiving  a  blo^  on  the  fo<;e,  bc^ 
ing  pulled  down  to  the  ground,  and  beat  with 
a  great  stick  to  the  danger  of  his  life,  joi^ly 
sustained  relevant  to  restrict  the  libd  to  au  arbi- 
trary punishment,  was  found  to  be  elided  by 
the  reply,  that,  at  the  time  of  giving  the  wound 
te  the  defunct,  the  defunct's  hands  were  btkl 
by  Jeffrey  Roberts,  the  other  pannel.  From 
whence 'tis  evident,  that  slaughter  upon  sud* 
denty,  in  rixd  or  ckaud  melle,  and  by  a  pjerson 
who  bad  received  the  greatest  verbal  aod  rei^l 
injuries,  even  beyond  that  of  being  thrown  into 
the  kennd,  of  the  nature  that  is  set  forth  into 
which  the  present  pannel  was  thrown,  is  by  tiha^t 
interlocutoj;  found  htmicidium  dolosum^  and  noj^ 
culposum,  but  ca|>ital. 

And,  in  a  very  late  uial,  in  the  case  of  Da- 
vidson, the  soMier,  sbughter  upon  the  greatest 
suddenly  was  sustaiueJi  aod  n^  was  upon  thf 

proof  executed. 

And  the  judgment  given  iu  1717,  ip  the  esse 
of  Rrock  aqd  Lindsay,  determiqes  Uiis  point  bel- 
yood  all  dispute.  These  pannels  were  ac- 
cused of  tbe  murder  of  one  Apderson :  '^nd  as 
the  libel  did  expressly  set  forth  a  quarrel  aud  a 
struggling  betwixt  the  two  paonels  and  thf  d^ 
fim^t,  which  Ddade  it  directly  an  hinniddi^m  ie 
rLr&  ;  so  the  pannels,  at  ksast  LiodMay,  offiere4 
a  pretty  strong  defence,  namely,  that  the  de- 
funct, without  any  provocation,  justed  them, 
and  struck  at  I  jodsay,  and  beat  him  down  tp 
the  ground ;  and  it  was  while  they  were  on  th^ 
ground,  the  wound  was  givep.  And  the  de- 
fonce  was  pled  for  two  several  purposes  :  FirsU 
that  the  crime  was  not  capital,  because  no  fore* 
thought  felony.  And,  3dly,  to  entitle  them  to 
the  act  of  inilcmnity,  uqder  which  all  boroi- 
cides  were  included,  except  wilful  murdpr,  and 
slaughter  of  forethought  felony.  And  the  in- 
terlocutor upon  the  rdevancy  wasinthir  wordSf 
'*  Fmd  the  pannels,  or  either  of  them,  at  the 
place  and  tune  libelled,  their  giving  Archibald 
Anderson  a  cut  or  woiud  in  the  ueoL  or  throat, 
or  other  mortal  wound,  with  a  knife  or  other 
mortal  weapon,  whereof  he,  the  defunct,  soou 
thereafWr  died  ;  or  that  the-said  pannels,  both 
or  either  of  them,  were  art  and  part  therein,  re- 
levant to  infer  the  pauis  of  death,  and  other 
pains  libelled  :  and  repel  tbe  haill  defences  for 
the  pannel,  excepting  that  defence  pled  upon 
his  majesty's  mcious  actof  iodeiuuity  ;  auent 
which  the  said  lords  superseded  to  give  their 
juc^^eot,  till  the  conclusion  of  the  piobatioo, 
and  retnm  of  the  verdict." 

This  then  is  an  undoubted  authority,  tliat 
homicide  may,  by  the  law  of  Scotland,  infer  the 
pain  of  death,  though  it  he  neither  wilful  mur- 
der, properly  so  aj^aking,  nor  forethought  fe- 
lony ;  otherwise  tbe  Court  couM  not  have  found 
the  crime  relevant  to  infer  the  pauis  of  death, 
and  at  the  same  time  reserve  the  consideration, 
whether  thera  was  any  forethought  folony,  or 
not 
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and  a  verdict  returned,  finding  Lindtaj,  one  of 
the  paunelt,  guilty ;  and  yet  the  Court  havtnj; 
fesomcd  the  conuderation  of  the  indemnity, 
found  him  intitled  to  the  benefit  of*  ii :  that  in, 
in  other  wonls,  they  foond  the  crime  was  nei- 
ther voluntary  munler,  nor  slauf^hter  of  fore- 
thought felony.  Ho  that  it  i<t  plain,  had  not  the 
indemnity  inter veneil,  Lindsay  muHt  have  suf- 
fered death  for  killing,  though  there  was  no 
previous  design  of  forethought. 

And  an  interlocutor  ufion  the  relevancy, 
much  to  the  same  purpose  with  the  former  onr, 
was  alsopronounceil,  the  31st  of  August,  1721, 
in  the  case  of  Kamuel  Matthews,  a  noldier  ; 
where  the  libel  was  fmind  relevant  to  infer  the 
pain  of  death,  reserving  the  consideration  of 
another  act  of  indemnity  then  pled  for  the 
pannel. 

It  wonUl  be  in  vain,  and  lengthen  a  paper  al- 
ready too  lung,  to  run  through  all  the  decisions 
which  shew,  that  neither  the  drunkenness  of 
the  nannel,  nor  provocation  given  him,  nor  the 
auddenty  upon  which  the  fact  was  committed, 
can  afford  a  defence  to  the  pannel,  to  excui^iate 
the  slaughter,  or  lessen  the  <»rdinary  punish- 
ment ;  and  therefore  the  pursuers  shall  leave 
the  first  branch  of  the  defence  with  the  lords, 
with  this  observatjoov  that  if  it  is  really  founded 
in  law,  bv  looking  into  the  bociks  of  adjournal, 
one  would  think  our  law  has  hitherto  been  very 
ill  understood. 

2do,  It  wai  offered,  what  indeed  is  atone  ap- 
plicable in  tlie  present  case,  <'  That  if  the  pan- 
nel intended  only  to  wound  or  kill  Bridgeton, 
and  by  misadventure  the  dcceast  earl  of  Strath- 
more  was  wounded,  and  of  that  wound  died, 
the  pana  ordinaria  was  not  to  be  inflicted." 

It  was  answered,  that  according  to  the  rules 
of  the  civil  law,  he  who  intending  to  kill  one, 
kills  another,  is  nevertheless  subject  to  the 
pttna  ordinaria  ;  so  Julius  Clorus  delivers  his 
opinion  in  his  Receptse  8cntenti«  lib.  5.  § 
nomicidium,  N.  6.  where,  after  having  taken 
notice,  that  the  contrary  was  indeed  the  opinion 
of  tome,  adds,  **  Scd  cert^  ego  si  casus  contin- 
Kcret,  illi  facerem  caput  amputari."  And  the 
teamed  Mathieus,  lib.  48.  tit.  de  Kicariis,  §  la. 
pves  the  same  opinion,  observing  that  the  act 
IS  consummate,  ifiere  is  animut  or  design  of 
killing,  and  death :  that  it  would  be  a  ridiculous 
defence,  that  the  pannel  intended  to  steal  the 
goods  of  one  roan,  but  happened  to  steal  those 
of  another  ;  or  against  adultery,  that  he  in- 
tended to  defile  one  man's  wife,  and  happened 
to  light  upon  that  of  another  :  and  he  thinks  it 
is  as  unreasonable  to  hope  for  safety  from  this 
defence,  that  the  meaning  was  to  kill  one,  but 
•notber  recelred  the  sirt)ke  and  died. 

Voet  in  his  comnjciitarv  agrees  with  them, 
lib.  48,  lit.  B,  ne.  2,  where'^  he  snys,  that  there 
is  no  difTernce,  '*  Hive  vulous  ia  titinm  di- 
rectum ab  eo  decliuatum,  Misvio  in  proximo 
atanti  telhalp  fucrit,  sive  denique  occidatur  qui 
csedis  iropetliendte  causa,  sese  medium  inter 
agressorem  et  tlelendentem  interposuerit :  quia 
prsialct,  qcoii  principale  est,  nee  error  talis 
iollitaut  occidendi  aniiBUiny  autcttdeni  kge 


Comelift  vindicandam."  And  for  this  not  only 
founds  upon  the  t.  18,  ^  3,  ct  §  ult.  fl^.  de  injur, 
and  I.  5.  s.  1,  ff.  de  servo  oorropto;  but  adda 
the  authorities  of  Farinacins,  qinrst.  123,  d. 
166,  et  157,  as  niso,  that  of  Fachiiiaus,  Carp* 
zfiviusand  lleriirhiua,  and  others.  And  thia 
opinion  obviates  the  defence,  as  put  in  'its  most 
favourable  light,  which  however  would  bo  of 
very  delicate  proof,  that  the  defunct  thruft 
himskHf  between  Bridgeton  and  the  pannel, 
and  received  the  stroke  aimeil  at  the  otfaMrr. 

The  learned  Hande,  lib.  5,  tit.  9,  drfin.  6f 
which  has  this  title,  '*  Qui  alium  pro  alio 
occidit,  nihiloniinus  ordinaria,  leg.  Cornel. 
poena  afiicienilus,"  says,  after  agreeing,  that, 
according  to  the  Roman  law,  sncn  error  wontd 
not  have  excused  the  murder,  **  Hiec  sententin 
ubique  usu  obtinuil,  et  secundnm  earn,  reus  ad 
mortem  condemnstus  et  derapitatus  est,"  ITth 
November  anno  1621;  and  there  alte<lges  the 
authority  of  Gomesiux,  Emanuel,  Hoir,  antl 
Carolus  Molinseus,  "  Uui  alioii  cimulat,'*  in 
his  book  ad  consuetudinea  Parisienses.  And 
sir  George  Mackenzie  in  his  Criminals,  dt. 
Murder,  i  9,  says,  after  stating  the  question* 
**  Yet  I  think  he  should  die,  seeing  the  dcsifn 
of  killing  a  man,  and  not  any  porticukir  man,  in 
mnnler ;  and  the  killer  intended  to  deface  Gkid 
Almighty's  image,  and  to  take  from  the  king  n 
subject." 

ft  is  nothing  to  the  porpoae,  that  some  of  tbn 
authors  who  write  upon  the  Itoman  kw,  am 
of  a  difl*erent  opinion,  m  a  case  not  determined 
in  words  by  the  text,  when  the  bulk  of  tho 
commentators  are  of  the  other  side,  the  rooil 
recent  and  of  greatest  authority ;  and  when  it 
ap|>ears  to  be  received  as  a  rule  by  the  practice 
of  nations,  that  the  ordinary  punishment  should 
be  inflicted.  And  it  may  not  be  improper  to 
observe,  that  the  cases  where  lawyere  oiswnt 
from  the  received  opinion,  are  generally  unjus- 
tifiable homiciile,  tnat  is,  where  the  bystander 
was  killeil,  when  the  killer  intended  lo'executo 
his  purpose  in  lawful  defence,  and  not  lit  Ao* 
micidoi  culpoio^  which  is  the  highest  the  psn* 
ncl's  case  could  possibly  be  pled  upon  provoca- 
tion, acconling  to  any  opinion  deliveretl  by  tho 
strongest  advocates  lor  the  question  the  pannel 
pleads.  ** 

That  it  b  not  always  necessary*  that  the  in- 
tention should  be  directed  towards  the  mischief 
done,  in  order  to  inflict  the  pain  of  death,  must  be 
evident  from  looking  to  the  xxi.  chap,  of  Exod. 
ver.  S2,  and  9S,  where,  **  If  a  woman  with  child 
is  hurt  when  men  are  striving,  and  misehiof 
folbw ;  life  is  to  be  given  tor  life."  And  the 
kind  of  killing  now  in  question  was  plainly  sock 
as,  according  tn  the  law  of  Moses,  would  not 
have  intitled  tlir  slayer  to  the  benefit  of  the 
city  of  refuge:  For  thooffh  in  the  xix.chap. 
of  beut.  ver.  4,  '*  Whoso  killeth  his  neighboar 
ignorantly,  whom  he  hated  not  in  time  past,'* 
is  said  to  be  intitled  io  that  privilege  ;  yet  this 
is  limitetl  immediately  with  nn  example  of 
mansiaufrhter  merely  casual. 

The    nrocuratore  fur  the    pannel  insisted, 
•I  xbat  this  kind  of  killing  wai  intirdy  cunali 
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heyond,  and  without  tlie  intentioD  of  the  party : 
That  io  the  case  of  MassoD,  in  the  year  1674, 
Biimet  of  Carlops,  and  several  others,  where  it 
appeared  there  was  do  intention  to  kill,  the  pa- 
luaihnieot  was  initifrated." 

It  wa8aD8wered,That  where,  from  the  nature 
of  the  weapon,  and  means  by  which  the  wound 
waa  gireo,  taking  all  the  circunistapces  to- 
gedicry  there  was  no  evidence  or  presumption 
that  the  pannel  intended  death  to  any  person 
wtiatsoevar;  and  the  propositwn  was  neither 
preved  nor  could  be  presumed,  as  in  the  case 
of  Hasioo.  And  in  that  of  Burnet  of  Carlops, 
where  persons  having  swords,  only  struck 
with  atoTes,  it  washeldas approaching  towards 
a  easoal  homicide.  But  that  can  never  be 
pretended,  when  the  wound  given  as  libelled 
wae  ao  dearly  mortal,  and  the  instrument  the 
moat  lethal  [deaclly];  and  the  decision  of 
Carlops,  even  with  that  difference,  stands  single 
in  the  books  of  adjournal. 

It  waa  farther  contended  for  the  pannel, 
<*  That  as  otitmtif  occidendij  and  death  tblibw- 
ing,  are  admitted  to  be  necessary,  in  order  to 
iniict  the  highest  punishment ;  so  as  from  the 
cifcomstances  mentioned  in  exculpation,  it  is 
evident  there  was  no  intention  against  the  de- 
funct :  And  it  cannot  be  known  whether  the 
paaneri  design  was  to  kill  Bridgeton,  since 
ne  was  not  killed,  or  if  tbe  wound  would  have 
been  mortal,  had  the  sword  reached  him ;  and 
consequently  the  necessary  requisites  to  consti- 
tute a  murder,  were  not  to  be  found  here.'' 

It  was  answered,  that  the  invasion  with  a 
mortal  weapon,  with  which  the  defunct  was 
killed,  waa  a  sufficient  proof  in  law  that  the  in- 
vader tntendetlto  kill,  since  death  followed ; 
and  that  there  is  no  wounding  by  measure, 
and  certainty  not  to  kill.  The  act  implies  doluf 
and  malice,  which,  with  death  following,  makes 
murder,  without  anv  farther  proof  of  an  act  of 
the  will  to  kill ;  and  there  would  have  been  as 
IKtle  evidence  that  the  pannel  intended  to  kill 
Bridgeton,  if  he  had  actually  received  the 
wound  and  died,  because  it  was  possible  the 
sword  might  have  pierced  farther  than  he  in- 
tended ;  and  if  he  did  not  design  to  kill  Bridge- 
ton,  and  killed  the  defunct,  he  mi^st  have  been 
the  person  against  whom  the  mischief  was  di- 
rected. As  indeed  it  may  be  argued  from  the 
rage  and  drunkenness  pled  in  excuse  and  de- 
fence, it  is  possible  that  ex  rabie  he  intended  to 
kill  whomever  he  met  with ;  and  if  rage  from 
passion  and  drink  is  allowed  to  palliate  murder, 
It  is  impossible  any  one  can  be  safe.  And  these 
very  circumstances,  without  which  the  defence 
has  not  a  colour,  must,  at  the  same  time,  gfive 
evideooe,  that  the  pannel's  intention  of  pur- 
suing Bridgeton  with  a  sword,  was  to  kill  and 
destroy  him  ;  for  he  pleads  them  to  excuse  his 
killing  of  the  defunct,  as  sufficient  provocations 
to  incite  him  to  it. 

The  law  of  England  was  frequently  men- 
tioned by  the  procurators  ibr  the  pannel  in  the 
pleading,  as  what  would  justify  the  arguments 
wrought  ^>r  them ;  and  particularly  it  was  said, 
['  That  all  killing  of  a  soddenty  by  that  law. 


was  only  manslaoehter,  and  not  murder."  But 
the  contrary  will  appear,  by  looking  into 
Hawkins's  Pleas  of  tlie  Crown,  book  1,  chap. 
81,  of  Murder,  where  he  clearly  distinguishes 
between  deliberate  murder,  and  murder  com« 
mitted  on  a  sodden:  And  in  this  last  case,  ma- 
lice prepensed  is,  by  the  law  of  England,  ofteo 
implied,  as  lord  chief  justice  Keylioge*  lays  it 
down,  Regina  v.  Mawgridge,  and  justifies  it 
by  the  case  of  Holloway,  who  espymg  a  hvy 
that  came  to  cot  wood,  took  him,  and  tied  him 
to  an  horse's  tail  with  a  cord,  aud  then  gave 
the  horse  two  Mows,  whereby  he  run  away, 
and  broke  the  boy's  shoulder,  whereof  he  died  ; 
which  must  have  been  sudden,  and  was  ad- 
judged murder.  And  p.  130,  he  supposes  A  to 
have  been  provoked  by  B,  and  to  have  drawn 
his  sword,  and  made  a  pass  at  him,  when  B 
had  no  weapon  drawn,  hut  missed  him ;  there- 
upon B  draws  his  sword,  and  passes  at  A,  and 
there  being  interchange  of  passes  between  them, 
A  kills  B.  I  hold,  says  the  author,  this  to  be 
murder  in  A,  for  A's  pass  at  B  was  maUdoos, 
and  what  B  afterwards  did  was  lawful.  Here 
is  both  suddenty  and  pro^^ocation,  and  yet,  in 
the  opinion  of  that  great  lawyer,  it  woufd  have 
been  held  murder.  And  in  the  present  Question, 
neither  Bridgeton,  nor  the  deceased,  nad  any 
weapon  drawn. 

And  to  shew,  that  according  to  the  law  ef 
England,  the  aiming  at  one,  and  hitting  ano- 
ther, does  not  make  death  following  man* 
slaughter ;  in  the  end  of  the  next  page  he  sets 
down  the  Case  of  Dr.  Williams,  a  Welshman, 
who  having  a  leek  in  his  hat,  upon  St.  Davtd's- 
day,  a  certain  person  pointed  to  a  Jack-of-Lent 
that  hung  up  hard  by,  and  sakl  to  him,  **  Look 
upon  your  countryman!"  At  which  Dr. 
Williams  being  enraged,  took  a  hammer  that 
lav  ufran  a  stall  hani  by,  and  flung  at  him, 
which  hit  another,  and  killed  him  :  And  though 
beinsf  indicted  upon  the  statute  of  stabbing,  it 
was  resolved  he  was  not  within  that  statute, 
because  of  the  kind  of  weapon ;  "  Yet,"  says 
the  author,  '*  if  the  indictment  had  been  for 
murder,  1  do  think  that  the  Welshman  ought  to 
have  been  convicted  thereof."f 

And  since  the  pannel's  procurators  insisted 
so  much  upon  the  law  of  England,  the  pursuers 
cannot  but  mention  the  authority  of  one  of 
those  lawyers,  as  to  one  of  the  cases  they  them- 
selves stated  in  the  debate ;  Hawkins's  Pleas  of 
the  Crown,  chap.  31,  iu  fin. :  The  case  is, 
That  a  person  shooting  at  tame  fowk  with 
intent  to  steal  them,  accidentally  kills  a  man  ; 
that  author  says,  *'  That  it  \i  agreed  it  would  be 
murder,  and  not  manslaughter." 

*  So  in  the  Former  Edition.  But  it  appears 
that  chief  justice  Holt  is  intended.  See  Maw- 
gridge's  Case,  p.  57,  of  this  Volume. 

f  Lord  Chancellor  Bacon  is  in  this  opinion 
of  Hawkins  expressly  :  See  Vol.  4,  {Ediu 
1740)  p.  41,  on  explaining  this  maxim  of  Eng- 
lish law ;  **  In  oriminalibus  sufficit  generaJis 
malitia,"  Ike,  where  he  statea  cases  very  similar 
to  the  case  here  argoed.    Farmer  Edition^ 
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It  m  tr«e  iiulced,  that  ii  wonU  Appetr  by  Uit 
lanr  of  KogWoi],  as  laid  doMrn  in  tlieie  reporti, 
that  if  there  i:i  profocatioa,  io  some  partico* 
lar  cam,  sufficient  to  alleviate  the  act  of  kill- 
ing, it  reduces  it  to  a  bare  homicide.  But 
then  no  proTocation  from  words  is  ever  sua- 
tained,  nor  even  assaults,  bat  upon  this  ground, 
that  he  who  was  affronted  or  assaulted,  naight 
reasonably  appreht:nd,  that  lie  that  treated  him 
in  that  manner  might  hare  some  farther  de- 
Kn  upon  him,  which  resolves  the  matter  into 
akiud  of  self-defence ;  and  in  this  the  law  of 
England  differs  from  the  law  of  Scotland, 
which  requires,  in  order  to  lawful  defenoe,  and 
killing  under  the  notion  of  danger  from  the 
aaMiUnt,  **  ut  quis  sit  coiistitotus  in  periculo 
riue.*'  But  then  there  is  no  pretence  of  ap- 
prehending dangerous  consequences,  when  the 
fiarty  killed,  or  inteud^d  to  be  killed,  was  flying, 
and  had  no  weapon,  as  in  this  case,  and  the 
|MSsion  in  such  circumstances  resolves  itself 
aimpiv  into  revenge,  which  no  law  ever  sus- 
tained to  alleviate  or  (mlJiaie  municr ;  for  there 
tha  malice  prepcufcJ  is  dear  and  c  ? iilent. 

But  then,  if  it  be  considered  in  the  present 
caie,  that  the  party  atrrunting  or  invading,  u 
not  only  net  forth  to  hsTo  tUfd,  anil  to  have  had 
DO  weapon  in  his  hand,  hut  that  he  escaped ; 
what  cuiour  is  there,  upon  these  principles,  to 
alleviate  the  killing  of  a  person  interposing  to 
prevent  the  mischief,  when  there  was  no  re- 
sistance upon  the  part  of  any  person  whatso- 
ever, as  in  the  case  of  a  combat,  and  where 
il  was  voluntary  as  to  the  person  giving  the 
wound,  in  regard  he  conid  hare  stopped  when 
9ridgeton  fld,  which  cannot  be  said  with  re- 
gard Ui  the  Welshman  who  threw  the  hammer. 

To  conclude  this  matter,  it  appears  preityyvi- 
dent,  the  circumstances  offered  in  exculpation 
afford,  by  the  law  and  practice  of  Scotland,  no 
relevant  defence,  suppose  the  person  killed  had 
been  the  provoker,  much  less  in  the  case  where 
the  person  killed  generously  interposed  to  pre- 
Tent  the  mischief,  having  given  no  colour  or 
eause  of  provocation,  having  no  weapon,  and 
where  the  person,  against  whom  the  invasion  is 
said  to  he  meant,  was  without  drawn  sword, 
and  flying  :  the  murder  in  these  circumstances 
must  have  proceeded  cither  from  rage  and  re* 
Tenge,  which  no  law  can  ever  favour,  since 
laws  were  made,  and  judges  appointed,  Uiat 
private  persons  should  not  attempt  judging  in 
their  own  case,  and  to  bridle  the  unruly  pas- 
«ons  of  men,  or  from  set  purpose  and  doign 
to  kill  the  defnuot,  from  former  resentment. 
And  what  ailds  to  the  presumption  of  the  last, 
is  the  nature  of  the  wound,  quite  through  the 
body,  and  that  the  sword  went  through  the 
back  lower  than  where  it  pierced  the  bell v  ; 
which  eicluilesall  possibility  of  plesding,  tnat 
the  panoePs  stumbling  might  have  pushed  it 
forward,  because  by  the  nature  of  the  thing, 
had  he  stumbled  after  the  sword  had  pierced 
the  defunct's  body,  il  must  have  raised  tlie 
point  of  the  sword,  so  that  it  could  not  have 
pierced  lower  in  the  back  than  in  the  belly. 

Vpontbt  fint  bnnckof  ihoUbdi  lUpw* 
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suers  think  it  unneceesary  to  open  the  parti* 
cnlar  circumstances  Jroni  which  the  pannal'fl 
causeless  ill-will  and  resentment  may  appear 
against  the  del'unct ;  that  is  mailer  ofaridcnoc^ 
and  upon  which  no  inieriocutor  in  the  rele- 
vancy can  pass,  and  must  lie  in  the  breast  of 
tiie  assize;  and  against  this  relevancy  no  cs« 
oeption,  or  colour  of  exception  can  be  preUmded 
to  lye.  And  as  to  the  separate  relevancy,  end 
art  and  part,  what  is  offered  to  be  proveUv  that 
the  ddiinct  thrust  himself  in  a  manner  npaa 
the  pannePs  sword :  a^  it  ia  of  too  '*^'ntt 
proof,  and  was  repelled  in  the  case  of  llimiltaB 
of  Green,  it  is  bi'lievcd  the  lords  can  have  no 
regard  to  it.  Awl  as  for  tlie  druukenncaa  end 
provocation,  especially  where  the  provocatioa 
la  said  to  have  been  given  by  a  third  party  ;  if 
it  were  sustained,  it  must  turn  up  what  naie 
been  thought  tlie  foundations  ol  the  law  ef 
Scotland,  and  aland  in  opposition  to  all  the 
practice  that  can  be  discovered  from  the  hooks 
of  adjuumaJ.  And  the  alkiwing  such  defieasai 
as  might  puosibly  have  some  colour  in  the  laer 
of  England,  to  be  pronn,  would  be  of  dange- 
rous consequence  in  the  law  of  Ncotiand,  where 
the  pursuers  arc  tied  up  to  a  precise  relevancjr  s 
so  that  the  procedure  in  tliat  part  ef  the 
iailaofl,  in  trials  of  tliis  kind,  unless  the  whole 
form  of  trial  nerc  adopted  in  our  law,  wenkl 

ra  door  lor  leaving  murders  unpunished, 
law  of  Scotland  alone  can  be  the  rule  in 
this  case ;  though,  at  the  same  time,  it  is  be- 
lieved, that  the  species  t'acti^  as  set  forth  by  the 
pannel,  would  be  sutficieut  warrant  for  a  ver- 
dict of  munler,  even  accordincT  the  laus  ami 
practice  of  England.     In  resiiect  «i  hereof,  ^cc. 

Cm.  Areskinc 

Information  for  Jamus  Carnegil,  of  riMiAVcx, 
Pound;  against  Susanna,  Countess  of 
Scraihmure,  the  linn.  ^Ir.  James  Lyon, 
Pursuers,  and  lii^  Majt'sij^'s  Adrocate,  for 
his  llightiess's  inlcreitt. 

The  said  James  Carney*  ie,  of  Fin  haven, 
stamla  indicted  before  your  lordships  of  wilful 
and  premetlitate  murder  and  homicide ;  in  ae 
far  as,  having  a  causelcM  ill-will  and  resent- 
ment against  the  deceased  Charlfs,  eari  of 
Htrathmore,  he  couccivf  d  a  deadly  hatred  and 
malice  against  him  ;  and  (on  the  day  libelled) 
**  did,  with  a  drawn  sword,  without  tlie  least  oo* 
lour  or  cause  of  provocation  then  giren  by  hioi, 
invade  the  said  dcccaaed  Earl,  and  did  eaaely 
and  fek>niously  mnrder  and  kill  him,  by  givinff 
him  a  wound  therewith  in  the  belly,  wheraor 
he  soon  afler  died.  At  least,  at  the  time  and 
place  described,  the  said  Chariea,  earl  of  litratb* 
more,  was  with  a  drawn  sword,  feloniously  end 
barbarously  wounded,  and  died  of  the  aeid 
wound  within  a  few  davs  thereafter ;  and  that 
the  pannel  was  art  and  part  in  this  mnrder.'* 
And  the  Indictment  concludes,  **Uy  all  whiek 
it  is  evident,  that  you  are  guilty,  art  and  part, 
of  the  Crimea  of  wilful  and  premeditate  mnider 
and  homicide,  or  one  or  other  of  them,  at  the 
time  and  pUce*  and  in  the  BMnwr  above  eal 
forth." 
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The  fBnnH  ^mt  brmitflrt  tn  Jrotfr  lbnMlii(M* 
bar,  ajpon  the  15th  «f'  'July  curfMt,  M  fllead  to 
thh  intfictiivnit,  wlieve  bemppenretf  airaer  that 
deep  mehuicbol J  tnd  de|MrciiMfe  of  ^rit  whh 
ivhmi  m  mail  and 'CbriMiftii  iDtht  be  loartMl, 
who  fittda  hitnself  beeoaed,  BOt  only  of  ahed- 
ding  of  blood,  but  of  shedding  the  blood  of  one, 
wliOK  penonal  character  and  qnalltiea,  drew 
from  all  who  had  the  bonoor  to  know  hhn,  the 
higheal  eateem  and  regard  ;  -and  fo/t  whom  tlie 
padod  hhuaelf  had  all  the  honour,  eiktirefrienri- 
afarp,  aineere  affection,  and  high  4«speGt,  that 
cilBcr  hit  rank,  nersonal  merit,  or  great  bene- 
volence conld  call  for ;  and  of  having  done  this 
bariiaroasly,  from  premedilatod  malice,  deadly 
hatred,  and  felony  fore-tliooghfb 

Yoor  lordships  having  put  the  question  to 
him,  in  the  ordinary  way.  What  be  said  to  the 
IndictaBcnt?  He  expressed  himself  in  these 
words: 

**  My  lords  ;  1  find  myself  accused  by  this 
Indictment  of  malicieusly  nmirdering  the  aarl 
of  Strathmore;  but  as  to  any  ill-will,  malice, 
or  design  to  hurt  the  Earl,  Godia  my  witness, 
1  had  none :  on  the  contrary,  I  had  all  the 
doe  regard,  respect,  and  kfaHlness  for  his  lord- 
abip,  that  I  ever  had  ibr  any  man.  I  had 
the  mfsfottnne  that  day  to  be  mortally  dmnk, 
for  which  1  beg  God's  pardon,  so  that,  as  I 
must  answer  at  God^i  great  tribunal,  I  do  not 
remember  what  happened,  aiW  I  got  the 
affront  yonr  lordships  will  hear  of  from  my 
lawyers.  One  thing  I  am  sore  of,  if  it  shall 
appear  that  1  was  the  unlucky  person  ^lio 
wounded  the  Earl,  I  protest  before  God,  1  would 
much  rather  that  a  aword  had  been  sheathed  in 
my  own  bowels.  And  further,  I  declare,  tliat  I 
do  not  so  mnch  as  remember,  that  1  saw  the 
Earl  after  I  came  ont  of  the  keune),  and  even 


siTwaya  ^iresiimed,  and  that  the  oirotimiilaiicea, 
so  far  ai  yet  appears,  seem  to  set  forth  the  ae- 
tkm  asm  fatality,  and  not  a  deaign,  justice  and 
doty  called  npOn  them  to  give  their  weak  as- 
sistance, until  the  matter  appeared  in  another 
light. 

The  (act,  as  laid  in  the  libel,  is  in  very  gene- 
raltermsi^  and  those  circumstances  from  whick 
the  nature  of  the  action  falls  to  be  detormined, 
and  which  are  material  i'or  the  pannePs  de* 
fWice,  being  entirely  ^mitted,  the  procnretora. 
fbr  the  pannel  were  obliged  to  set  forth  the 
ease  as  it  truly  happened,  according  to  the  in- 
formation given  them  ;  which  by  our  law  and 
form,  they  are  enabled  to  do,  without  owning 
the  libel,  or  adiriitting  even  those  facts,  «i  hioh, 
in  the  recital,  according  to  information,  they 
are  led  to  narrate  :  and  the  nccoOut  given  of  it 
was, 

<*  That,  on  the  9th  of  May  last,  the  deceased 
earl  of  Htratbmore,  the  pannel,  and  aeveral 
othera,  were  called  to  be  present  at  the  funeral 
of  a  daughter  of  Patrick  Gamegy  of  Loures,  a 
near  relation  of  the  pannel*8 ;  that  they  dined 
together  at  the  p^entleman'iB  house,  where  the^ 
drank  a  good  deal,  all  In  fHendshi])  and  fanu- 
liarity,  %rithout  the  kast  anpearauce  of  qoarrel 
ordi^ereiice:  that,  aflertue  burying  w«o  over, 
they,  togetlier  with  -the  lord  Rosehill,  Mr. 
Thomaa  Lyon,  and  Blr.  Lyon  of  BriHgeton, 
and  other  gentlemen,  went  to  one  clerk  Dick* 
son's,  a  tavern  in '  Forfar,  where  they  drunk 
|n«tty  plentifully,  and  wliere  the  pannel  hap- 
pened to  be  overtaken  with  too  much  liquor  < 
that  all  this  while,  nothing  but  friendship  ap- 
peared betwixt  the  deceased  Enri  and  the  pan- 
nel; but  that  Bridgeton  was,  from  time  to 
time,  bearing  hard  upon  the  pannel ;  and,  b;^ 
the  whole  tenor  of  his  conversation,  endeavour* 


not  so  much  as  the  drawing  of  my  swonl,  ami  ;  ing  tu  fret  or  affront  biro. 


therefore  I  cannot  acknowledge  the  libel,  as  it 
is  libelleii." 

From  these  wonis  so  expressed,  it  is  eridrnt, 
in  what  a  dismal  situation  of  mind  this  mihappy 
gentleman  must  be.  If  what  he  hath  said  be 
true,  he  cannot  bo  gnilty  of  the  malicious  mnr- 
dering  the  deceased  lord  ;  3'cthe  may  have  been 
tlie  uuhappy  instrument  of  his  unfortunate 
death ;  and  what  a  bitter  reflection  that  must 
afford,  all  circumstances,  particularly  tliat  of 
fHendship,  considered,  will  occur  to  every  ge- 
nerous man :  H  may  produce  thonglits  more 
sfflictingthan  tfaator  death  itself. 

The  oNinset  for  the  pannel,  in  the  entry  to 
the  debate,  judged  themselves  under  a  neces- 
sity, from  tlie  great  honour  all  of  them  bad  fur 
the  person  of  the  deceased  lord,  and  always  will 
have  for  those  who  remain  of  his  family,  and 
fVom  the  particular  obligath>ns  of  friendship 
that  some  of  them  owed  him  in  a  more  dis- 
tinguished manner,  to  declare,  that  if  they  had 
the  least  apprehensions,  that  his  lordship's 
death  had  happened  by,  or  from  any  design  or 
intention  of  the  |iannel  against  his  (ife,  that  no 
motive,  even  of  relation  or  natural  tie  to  the 
pannel,  woukl  have  induced  them  to  open  their 
month  iu  his  defence ;  but  that  innocence  is 


**  AiXer  this,  the  pannel  waited  on  the  lord 
Strathmore,  at  the  lady  Auchterhouse's,  wiftre 
his  lordship  went  to  visit,  and  Bridgeton  wbU 
lowed  them  thither,  and  in  that  house  begun 
the  former  way  of  conversation,  making  the 
panncl's  family -concerns  tlie  subject  of  his 
discoufKf ,  in  tlie  most  provoking  manner,  ask*- 
ing  him  in  a  jibing  way,  to  supply  a  lord  in  tbA 
company  with  money,  ^railing  him  mdely  bf 
the  breast,  and  grifnng  him  bv  the  wrist,  ami 
striking  his  baud  agahist  the  tafde,  telling  himi 
he  must  give  that  lord  soch  a  sum  at  tliit 
time ;  then  insistiag,  that  he  should  give  him 
the  choice  of  his  daughters ;  and  still  griping 
him,  and  dashing  his  hand  in  the  foresaid  rude 
manner,  told  him  he  would  have  him  promise 
to  do  80 ;  and  asking  him,  in  an  insolent  way, 
What,  would  he  not  do  it  ?  Tlien  telling  him, 
if  it  were  his  case,  if  be  nrfuaed,  he  wouhl  maul 
him,  shaking  his  hand  in  t6e  punncl's  face. 
Aflor  this,  in  a  ridiculing  way,  desiring  him  to 
settle  his  estate  in  a  certain  manner,  since  he 
had  no  sons  of  his  own  ;  then  ti[4>raid'mg  hfm 
with  his  debt.  All  which,  the  pantiel  boi^ 
with  patience,  and  endeavoured  to  ward  off  the 
dscourse,  when  Bridgeton  still  insistr<l  tn  the 
most  provokhig  "way.     And  that  Bridgeton 
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Ukeiriie  iMed  ? ery  great  nideneu  to  tha  Udy 
in  vrbuse  bouse  ihey  were  ;  [larticularlvi  wbeu 
•he  to  ciiility  offered  bim  a  glass  uf  brandy, 
he,  seeing  the  pannel  already  of  ertakcn  with 
drink,  desired  the  lady  to  give  it  to  him,  her 
brother  ;  uiid  upon  her  saying  that  her  brother 
did  not  seem  to  want  it  at  that  lime,  be  grip- 
ed her  by  the  arm  so  rudely,  as  to  make  her 
complaiu,  and  swore,  by  God,  her  brother 
•itlier  should  drink  it,  or  she  should  drink  it 
herself;  and  pcnusted  in  this  way  ol'  doing, 
till  the  lord  Stratlimore  tliought  it  proper  to 
Jiieak  off  the  visit,  and  so  went  out  of  the 
bouse. 

«^  IMiat  Finharen  and  Bridgeton  followed 
the  Ear  I ;  and  when  tliey  came  to  the  street, 
tome  words  passed,  and  Uridgetou  used  the 
expression,  '  God  damn  him,*  meauing  the 
pannc'l,  and  with  that  gripped  hiiu  by  the 
breast,  and  pushed  him  into  a  dirty  kennel  two 
feet  deep,  over  head  and  ears,  where,  in  the 
condition  be  was,  be  might  have  been  smother- 
ed if  a  servant  of  the  EarPs  had  not  helped  him 
out,  who  at  the  same  time  expressed  his  indig- 
nation at  the  action  he  had  seen,  by  these 
words  addressed  tc»  Bridgeton,  *  Sir,  though 
^  you  be  a  gentleman,  you  ai*e  uncivil/  \ 

"  That  Bridgeton,  atler  having  so  flung  the 
pannel  into  the  kennel,  leaving  him  tliere, 
walked  forward ;  at  the  same  time  turning 
about,  and  folding  his  arms  acrosd  his  breast, 
■oomfuUy  laughed  at  him  in  thai  condition. 

"  That  the  pannel  being  helped  out  of  the 
kennel  in  manner  foresaid,  immediately  drew 
bis  sword,  and,  in  a  ^iist  passion,  pursued 
Bridgeton  with  a  staggcnng  pacr:  and  Bridge- 
Ion  ran  towards  the  earl  of  Strath  more,  whose 
back  was  then  to  him,  and  endeavoured  to  pull 
out  bis  sword ;  at  which  time  the  pannel 
coming  up  with  Bridgeton,  made  a  push  ut 
him ;  in  which  instant  the  Earl  turning  hastily 
ahaut,  pushed  off  Bridgeton,  and  threw  him- 
Mpin  tne  way  of  the  sword,  by  which  he  re- 
flfived  the  fatal  wound.** 
,  These  are  the  unlucky  circumstances  of  the 
fact,  as  the  lawyers  for  the  pannel  have  been 
instructed  to  plead  :  and  from  it,  as  so  stated, 
the  defence  insisted  upon  for  the  pannel  was, 
that  the  act  of  killing  is  not  murder,  nor  capi- 
tal, where  there  is  no  malice  nor  forethought 
against  the  person  killed,  either  proved  to  have 
been  conceived  and  retained  at  any  time  pre- 
ceding the  act  of  killing,  or  presumed  fn»m  tiie 
circnmf^ances  to  have  preceded  the  act  imme- 
diately before  the  comniittitig  of  it :  but  that 
io  this  case  there  is  no  antecedent  malice  spe- 
cified or  ly belled ;  and  thereiore  it  must  be 
taken  for  granled,  that  there  was  none.  x\nd 
as  to  presumed  malice  iininid lately  pnTcdini^ 
the  act,  that  the  circumstances  entirely  exclude 
that  presumptioni;  first,  because,  :is  tlie  fact  in 
laid,  any  Uow  or  push  that  was  intended,  was 
made  at,  and  designed  fur  Bridgeton,  and  not 
against  the  earl  of  Stratliuiore  ;  and  since  the 
imtiumjaeti  is  to  be  consiitered,  a»  well  as  the 
event,  a  push  begun  and  iulcndeil  against 
Sridgctoo,  conld  never  be  the  fouudatiou  vt'  a 


picaumption  of  malice  againat  the  lord  Strath- 
more,  the  uerson  kilkid,  without  wbicbf  tha 
kilbng  could  not  be  capital,  but  in  tbia  caaa 
was  merely  casual  and  acciilenul,  it  having 
happened  by  the  £arl*s  unluckily  turning  about 
in  the  time  of  the  pannel's  very  act  of  pushing 
against  Bridgeton,  whereby  the  Earl  reoeivca 
the  fatal  wound,  ijdo.  That  the  pannel  coukl 
never  be  more  criminal  in  having  kdkid  the  carl 
of  Stratbmore  by  a  thrust  dirccteil  at  Brid||[ctonv 
than  be  would  have  been  il'  be  bad  kiUeil  Bridge- 
ton  himself;  but  that  so  it  was,  that  if  lie  EmI 
killed  Bridgeton,  afler  the  provocation  given  in 
manner  above  set  fortli,  that  it  would  have 
been  construed  only  as  casual  or  culpable  lio« 
micide,  w  itliout  forethought,  liecause  done  *  ex 
*  iucontinenti,  et  ex  subito  iuipi  tu,  et  calore 
'Justus  iracundiie  ;*  3'ea,  in  some  measure  in 
self- defence,  since  the  pannel  having  been 
thrown  into  the  kennel,  even  to  the  danger  of 
being  suffocated,  be  bad  reasuu  after  tnat  to 
expect  the  worst  from  Bridgeton,  since  no  gen- 
tleman will  throw  another  into  a  puddle,  who  ia 
not  supfiosed  to  be  ready  to  gii  fnrtlier,  as  be 
cannot  but  cx|iect  the  strongest  retortion  of  the 
injury ;  and  tliat  the  pannel  bad  the  more  rea- 
son tu  think  st»,  that  Bridgeton  immediately  be- 
took himself  to  the  earl  of  Stratbmore**  sword, 
and  cndcaviiurird  to  pull  it  out,  liaving  none  of 
his  own,  b^'  reason  that  the  known  ferocity  of 
his  character  and  behaviour  is  such,  that  the 
country -gen tiCiuen  of  his  acquaintance  decline 
to  keep  company  with  him,  if  he  wear  any 
arms :  in  such  case  the  pannel  wa»  to  expect 
the  worst,  and  so  was  in  some  mcasun*  in  hia 
own  defence,  although  he  ma)-  haw  exceeded 
the  '  inodcramrn  inculpala;  tutels  ;*  which 
exccsN,  in  such  circunihtanccs,  wuiild  not  be 
punishable  by  death,  but  only  by  an  arbitrary 
punibhincnl. 

.And  in  sup|H>rt  of  this  di  fence  the  counsel 
for  the  pannel  chall  now,  in  this  ioforinationi 
ctideavour,  thou<rh  bumcwhal  out  of  the  order 
of  their  pltailiii;;,  t«»  fulluw  ilic  information 
given  in  for  the  pursuers.  And  lirst,  to  ahow 
3  our  lordships,  that  killing  in  such  circum- 
titaoccs  was  not  capital  by  the  divine  law,  or 
law  of  Moses.  v!do,  That  it  was  nut  capital  by 
the  common  law,  which  we  in  great  measure 
follow  in  matUini  of  that  kind.  Sti<s  That  it 
was  not  capital  by  our  own  ancieut  law.  4io, 
That  our  ancieut  law  in  that  particular  is  not 
altered  by  the  statute  uf  Ciiarles  2.  ^t".  That 
the  practice  of  the  Court  is  nwt  inconsi^ent, 
but  agreeable  to  what  is  here  pled.  And  6tOg 
That  the  laws  of  our  ncighiiour.n;;  iiAiiuns  are 
for  the  most  part  cnnsotiaiil  in  i\in\j  principles, 
as  well  as  the  judi^cicnt  u!'tnriii;.i  coiirU. 
I  And  to  hegm  uith  t!ic  iii%iiic  i  iti.  it  ni:iy  be 
j  divided  into  two:  ri:>t,  tlu'  liw  if  nalure, 
!  uhicii  is  the  tirs'.  nl'  .<ll  l.ivi^,  anl  li.:ili  i.o  other 
i  author  than  Cii  d  A)ini;;hiy  IiItm  !f.  Jdo,  His 
will  revealed  by  \^!ltiL4',  paiiiuuiarly  in  the 
laws  delivered  l>y  Moxes. 

And  as  tu  ihcYiu  of  nature,  one  cf  the  first 
principles  sectus  lo  he«  that  e\  cry  action  must 
be  construed  auJ  regulated  Irum  thv;  ialuttioo 
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of  the  actor.  Every  action  whatever,  except  in 
•o  far  aa  itis  conjoiDed  with  the  will  and  inten- 
tlan  of  the  agent,  diflera  in  nothing  from  the 
letMNH  of  an  irrational  creatnre ;  yea,  if  we  may 
to  apeak,  as  to  call  the  operation  or  impulse  of 
tm  inanimate  creature  an  action,  the  actions  of 
man  aeparated  from  his  intention  and  design  as 
m  latimial  creature  diflfer  in  nothing  from  the 
•etkms  of  bnitea,  or  the  impulse  of  things  in- 
animate; and  consequently  that  action,  be 
what  it  will,  can  neither  he  crime  nor  virtue ; 
ilia  a  mere  impulse  or  motion,  not  properly 
ad^jeet  to  laws  or  rules.  But  then,  indeed, 
whien  it  comes  to  be  conjoined  with  the  inten* 
tlmi,  or,  which  is  the  same  thing,  considered  as 
tlie  action  of  a  rational  agent,  ihere  it  comes  to 
he  aolgect  to  laws,  to  be  considered  as  criminal 
or  virtuous :  or  if  it  appear  to  be  accidental,  so 
aa  to  liave  depended  upon  no  will  nor  delibera- 
tioa  of  reason,  then  it  returns  to  be  of  the  na- 
ture of  the  act  of  an  irrational  creature,  or  inaui- 
mate  substance,  and  is  subjected  to  no  penalty, 
Bor  yet  capable  of  receiving  a  reward.  The 
plain  consequence  of  which  is,  that  it  is  the 
mmimus  alone  that  determines  the  nature  of  the 
act;  and  if  the  cintmuf  or  intention  was  crimi- 
naly  then,  by  the  law  of  nature,  the  action  ittetf 
amonata  to  a  crime.  On  tlie  other  hand,  if  it 
be  good  and  ? irtuous,  the  act  is  laudable  by  the 
law  of  nature,  supposing  even  a  bad  conse- 
qpenoe  should  follow.  But,  in  the  third  place, 
if  the  action  trul^  arise  from  no  intention  or 
prinaiple  governing  that  action,  it  is  neither 
Modable  nor  pnnishable,  it  returns  to  be  of  the 
kind  already  mentioned,  the  same  with  the  like 
act  of  an  irrational  creature,  or  the  impulse  of 
an  inanimate  substance,  moved  by  a  cause  in- 
trinsic to  itself.  And  the  consequence  of  all 
tliis  is,  that  by  the  primary  law  of  nature,  the 
intention  must  make  the  crime ;  and  therefore 
if  there  ap|>ear  no  intention  to  commit  that  par- 
ticblar  fact  which  happens  to  be  complained 
of,  it  ia  not  a  crime,  notwithstanding  of  a  bad 
consequence ;  it  is  considered  as  a  iJatality. 

And  the  application  is  plain  to  the  present 
argument,  that  if  the  unfortunate  act  of  killing 
the  deceased  lord  did  not  flow  from  any  intention 
to  him  directed ;  then  that  nc.i  is  not  by  tht-  law 
of  nature  a  cr.minal  act,  however  the  anU.*ce- 
dent  acts  directed  against  another  may  be  cri- 
ininol.  It  is  another  question,  hoiv  far  a  ra- 
tional aq^ent,  versans  in  iilicitOy  is  bound  lor 
consequences  that  did  not  fall  under  his  inten- 
tion ?  We  sliall  afterwards  endeavour  to  shew, 
that  that  is  neither  a  question  in  the  law  of  na- 
ture, nor  in  the  divine  law  ;  but  is  a  question 
arising  from  the  municipal  laws  of  particular 
kingdoms,  or  at  farthest  from  the  law  ol  na- 
tions, sometimes  called  the  secondary  law  of 
nature. 

As  this  point,  that  the  intention  directed  to- 
wards the  act  committed,  mhst  govern  the  ac- 
tion, so  as  to  render  it  criminal  or  not,  accord- 
ing to  the  first  principles  of  the  law  of  nature, 
aoema  to  be  pretty  plain,  if  we  retire  our 
thoughts  from  other  after  laws  ;  so  indeed  it  is 
eoaflrmed  and  illustrated  by  the  written  law  of 
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God,  aa  delivered  hj  Moaes,  witli  regard  parti- 
cularly to  the  question  of  manslaughter.  It  ia 
almoat  unnecessary  to  observe,  that  whether- 
the  remedy  against  the  penal  consequences  of - 
actions,  committed  without  intention,  was  in 
form  of  an  absolvitor  upon  the  trial,  or  by  hav- 
ing access  to  a  city  of  refuge ;  it  is  the  lama 
thing :  the  question  is,  what  waa  to  be  the  pu- 
nishment that  was  to  take  effect  P  If  the  pu- 
nishment was  to  he  stopped  in  that  form,  by  fly- 
ing into  a  city  of  refuge,  the  principle  of  law  is 
the  same,as  if  the  eflTect  had  been  to  be  stooped  in 
any  other  way.  And  just  so,  as  we  will  after- 
wards have  occasion  to  notice,  it  is  the  same 
thing  as  to  our  law,  whether  the  manslayer  waa 
to  be  safe,  by  flying  into  gyrth  or  sanctuary^ 
according  to  the  old  law,  or  now  to  be  safe  by  a 
judicial  absolvitor  or  restriction  of  the  punish- 
ment. And  just  so  with  regard  to  the  law  of 
neighbouring  notions ;  it  is  all  one,  whether  a 
man  is  to  be  freed  by  benefit  of  clergy,  or  sucb* 
other  form,  if  he  is  to  be  free.  The  foundation 
question  is  only,  what  waa  the  punishment  that 
necessarily,  cum  effect u^  falls  to  be  inflicted 
upon  a  homicide  of  such  and  such  a  kind ;  and 
as  in  this  case,  u|K>n  a  homicide  committed 
without  foretliought  or  malicious  intention  di-' 
rected  agamst  the  person  that  hath  sufiered  f 
And  therefore  if,  by  the  Mosaic  law,  one  in  the 
pannel's  circumstances  was  to  have  the  benefit 
of  a  city  of  refuge,  the  argument  concludes, 
that  by  that  law  he  would  not  have  been  sob- 
jected  to  the  uain  of  death.  Indeed  we  believe 
we  will  be  able  to  go  a  little  farther  to  shew 
your  lordships,  that,  according  to  the  opinion 
of  the  most  learned  interpreters  and  doctors  of 
the  Jewish  law,  the  benefit  of  tbe-city  of  refuge 
was  scarce  necessary  in  such  a  case  aa  thalT 
which  18  now  before  you. 

In  the  l^h  chap,  of  Deut.  the  cities  of  re* 
fuge  are  appoint'cu  to  be  separated  in  the  midst 
of  tbe  land,  that  every  slayer  may  fly  thither  i 
**  And  this  is  the  case,'*  (nays  the  text)  *'  of  the 
slayer,  which  shall  fly  thither,  that  he  may 
live:  whoso  killeth  his  neighbour  ignorantly, 
whom  he  hated  not  in  time  past ;"  or,  as  it  ia 
said  to  be  more  literally  in  the  oriij^ina],  '*  from 
yesterday  the  third  day."  By  this  text  your 
lordships  see  those  two  are  conjoined  as  expli- 
catory of  one  another,  *'  ignorantly  whom  be 
hatcff  not  in  time  past  ;*'  and  so  tha  word  '*  Ig- 
norantly"  is  put  in  opposition  to  **■  hatred  in 
time  past,"  and  by  that  means  the  sense  is 
plain,that  by  **  ignorantly "  is  not|meant,  without 
knowing  that  he  kills  his  neighbour,  but  with- 
out a  fore-koowled^,  a  foresight,  a  former  ra- 
tiocination and  design :  in  which  sense,  know- 
ledge is  most  frequently  taken,  because  it  ia 
impossible  to  maintain,  that  if  a  man  ignoraot- 
ly  kill  his  neighbour,  even  whom  he  hated  be- 
fore, taking[  the  word  <*  ignorantly,"  in  that 
senate,  of  bis  not  knowing  that  he  kills  him,  or 
killinir  him  by  mere  accident,  without  his 
knowledge,  can  be  liable  as  a  murderer ;  be- 
cause it  is  impossible  to  conjoin  even  previoua 
enmity  with  accidental  ignorant  killing,  so  aa 
to  make  out  a  crime  of  murder ;  that  were  ax« 
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ccctlini;;  incoDtistent  with  efery  principle  nf 
reMoo,  fur  more  with  a  law  flowing  from  infi- 
nite t>errr('tiuii.  But  then  the  matter  is  fully 
cxplaiued  Uy  rer.  11,  of  that  same  chatMer, 
which  cfclvrmines  when  a  man  is  not  to  nave 
the  hciicTit  of  the  city  of  rcfuf;^ ;  "  But  if  any 
man  hate  bis  nei|;hlMuir,an(J  lie  in  wait  for  him, 
ami  rise  up  agaiu&t  him,  and  smite  him  mortal- 
Iv  that  he  die,  ami  flieth  imo  one  of  these  cities: 
tlien  tlie  elders  of  his  eity  sli.ill  .send  and  fetch 
him  thence,  aud  deliver  him  into  the  liaud  of 
the  avcnj^er  of  Idood,  that  he  may  die."  Here 
are  both  sides  (d'ihe  question  put,  the  one  fully 


wise  the  Jewish  doctors  have  explained  it,  M 
will  afterwards  be  noticed. 

After  ihb  the  lest  goes  on  with  an  enlargv- 
ment  or  amplification  of  tbst  general  law, 
*■  And  if  he  smite  him  with  an  instroment 
of  iron  (so  that  he  die)  he  is  a  mwrdererv 
Slc.  And  if  he  smite  him  witl^  throwing  a 
stone  (u  herewith  he  may  die)  and  he  die, 
he  is  a  murderer,  &c.  <>r  if  lie  smite  bim 
with  an  hand-wespon  of  wood  (wberowitb 
be  may  die)  and  be  die,  he  is  a  muiderer.'* 
These  are  the  amplifications;  but  then  fol- 
lows the  limitation  in  the  20th  verse.    **  But 


to  explain  tlie  othur ;  the  last  to  explain  what    if  he  thrnst  him  of  hatred,  or  bnri  at  him 

is  meant  by  **  iiniorsntly,  whom  lie  hated  not  j  by  lying  of  wait,  that  he  die ;  or  in  enmity 

ip  ttoiepost."    The  lastti'Xt  does  by  no  mesns     smite  hiui  wiih  his  hand,  that  he  die :  ba  thai 

asy,  that  if  a  man  smitea  bis  neighbour  whom 

he   kiioncth,  ahliou;(h    without   hatred,   and 

without  lying  in  wait,  and  without  rioting  up 

tgaiuat  him,  ihst  he  sliall  aiir«?l y  die ;  but  on 

the  contrary,  puts  the  issue  of  Ins  dyini;  upon 

hii  bating  of  him  whom  be  killed,  and  upon  I  tory  exception  tothe  generality  ut  the'nifev 

bis  ri^ng  up  against  him  whom  be  did  kill ;  i  but  if  be  thrust  him  with  hatrra;  that  is,  in 

and  upon  hu  lying  in  wait,  that  is,  in  other    other  words,  that  be  is  a  murderer,  if  be  thrust 

■  ■  9        a"*  aaVs*  a  S"  ■•  a  a     ^ft^  ^  ^     a. 
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smote  him  shall  surely  be  put  to  death  ;  fbr  he 
is  a  murderer,"  &c.  Here  is  ihe  limitatmn, 
be  that  kiUeth  or  thrustrth  with  an  iron- 
weapon,  is  a  murderer,  under  the  liinitatioo- 
introduced  by  the  particle  *  but,*  as  an  expliea- 


words,  ii|iou  bia  desiguing  to  take  his  opuortu 
iiity  from  a  premeditated  malice:  tisr  indeed 
the  meaning  cannot  be  that  of  a  formal  lying  in 
wait,  or  lurking  in  a  passage  w  here  the  person 
was  to  pass ;  but  he  who  designs  the  thing, 
•nd  takes  liis  o|)portnnitv,  lies  iii  watt  in  the 
plain  sense  of  the  text  Besides,  the  word  *'  ig- 
Dorantly**  very  plainly  imports,  and  carries 
under  it  that  case  of  a  man's  killing,  by  mis- 
adventure, one  whom  he  did  not  intend  to  kill, 
that  is  plainly  ignorance  as  to  him  wbo  was 
killed  ;  and  yet  it  will  be  true,  that  if  he  de- 
signedly kill  one  in  place  of  another,  mistaking 
the  person,  but  designing  to  kill  that  person,  as 
8up|>osed  to  be  the  other,  he  does  not  ignorant- 
iy  kill  the  man  whom  be  does  slay,  he  kills 
him    knowingly,   although    he   mistake   the 


Nor  is  it  of  any  immyrtance,  that  the  exam- 
plea  immediately  snbjoinrd  in  the  5ili  verse, 
are  instances  of  slaughter  entirely  accidental ; 
and  where  the  slayer  did  really  not  know  that 
he  killed,  that  is  an  example,  but  not  an  ex- 
ample exhausting  the  rule,  which  the  lltli 
verse  fully  clears,  as  nut  extending  the  capital 
punishment  to  all  who  came  not  under  the  de- 
acri|Hion  in  the  5ih  verse,  but  to  those  alone 
who  ■'  hatrd  their  neighbour,  lay  in  wait  for 
him,  and  rose  up  against  him.*' 

And  though  tliis  is  plain  coough  from  that 
part  of  the  law,  yet  the  matter  is  indeed  more 
fully  exidained  lu  xxxvth  chap,  of  Numb, 
where  there  is  anotlier  onlinance  as  to  cities 
of  refuge,  and  they  are  BpiM>intetl  to  be  six ; 
and  the  c^cne ral  rule  is  set  down,  That  every 
one  that  kills  any  |»ersoii  unawares,  may  fly  I'o 
those  cities.  Nuihing  can  be  plainer  tlian 
the  meaning  of  killing  uiiawareK.  Ih^t  is,  with- 
out deliberation,  unexpcn^teilly,  without  fure- 
thought,  t:x  improiisu.  ex  inionsuilu:  ihese 
are  all  s^oo-yiimtiH,  and  acciinlni;^ly  the 
fie)>io»Kiut  translation  no  renders  the  'wiirds 
that  is,  **  involuutarily  ;"  and  so  like- 


him  in  hatred:  and  therefore  commeniatm 
refer  from  this  text  to  the  oilier  in  Dentcio- 
nomy,  already  cited,  for  explication  of  this, 
where  it  is  statuted.  That  if  a  man  bala  bin 
neighbour,  and  rise  nii  sgainst  him,  and  amila 
him ;  whereby  they  plainly  underatand,  thrust- 
ing him  of  hatreil,  as  the  same  with  rising  op 
against  him,  ami  smiting  him  with  hain-d,  •• 
as  to  comprehend  every  manner  of  killing 
with  any  weapon ;  and  consequently  that  tbw 
is  not  a  distinct  manner  of  killing,  from  what 
is  expressed  in  Ihe  IGili  versi',  but  a  qoalilj 
adjected  to  the  manner  of  killing,  so  as  to  make 
it  capital,  viz.  That  it  must  be  doni-  in  haired. 
Aud  this  is  yet  more  clearly  expluint*d  by  thn 
23nd  and  tblloivint*  wnes,  where  tlie  oppoai- 
tion  is  stated  hctu  ixt  thrusting  suddenly  and 
of  enmity,  with  a  direct  reference  to  the  16lb, 
17th,  and  18th  verses,  "  But  if  he  ihnisl  bim 
suddenly  without  enmity,  or  have  cast  upon 
him  any  thing,  Hithmft  laving  of  wait ;  or 
with  any  stone  where  wit  li  a  in<in  may  die,  seeing 
him  not,  and  east  it  upon  him  ilint  he  die,  and 
was  not  his  em-iiiy,  nciiher  kought  his  harm; 
then  the  cnngreuatiun  sliall  judge,  ^c.  and 
shall  deliver  the  Klaver  out  cd'  the  hand  of  the 
avenger  of  bitrnd."  lliere  all  the  thrtc 
methods  of  killing  before- ment ioni-d  arc  re- 
ferred to  :  ihniMing,  pniiierly  applicable  In  the 
kilting  with  a  sword,  but  uitliout  enmity; 
casting  any  thing  upon  him,  Hithout  fymg  ia 
wait,  or  forei bought,  or  willi  any  stone,  where* 
with  a  ninn  may  <lie,  the  very  thing  expressed 
in  the  17tli  vers**,  and  from  m  hich  he  is  deemed 
to  lie  a  niuiileier;  yet,  if  he  was  not  his 
C'iuMii\ ,  iR'iihtT  sought  his  harm,  he  is  not  a 
iiiiinlerer,  he  is  ii<it  to  die,  but  tu  Jn*  delivered 
from  the  a«  enger  of  blo«id.  So  that  these  three 
last  verses  are  a  plain  hiiiiluiifin  uf  all  that 
went  b<.  litre;  the  in^lrnnient,  whatever  it  vraa, 
uas  tt»  raise  a  prestiniptioo,  if  a  iiinrtal  one : 
but  }et  if  ii  a|i|'eMi-  the  |ierMin  nas  not  tbmil| 
or  hurled  at,  or  suntttu  in  euiiiity,  &c.  tlw 
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ibirpr  was  to  be  deliFered  from  the  avenger  of 
blood. 

Nciiber  can  it  ttomble  jour  lordships,  that 
in  tbe  S9nd  verse  are  these  words,  *'  seeing 
him  not,"  as  W  this  were  one  of  the  requisites 
meeasary  for  the  slayer's  safety,  that  he  did 
Bot  aee  the  man  whom  he  thrust  at,  or  killed 
with  a  atone,  though  not  done  in  enmity :  for, 
first.  It  'is  impossible  to  imagine,  that  the 
iMffda,  **  seeing  him  not,"  however  they  might 
icfer  lo  the  case  of  throwing  a  stone,  can  have 
9mj  refinrence  to  the  words,  «'  thrusting  with- 
OBl  enmity."  How  can  a  man  thrust  at  him 
wboiD  he  seeth  not?  Or,  How  can  be  smite 
liim  whom  he  seeth  not,  in  any  proper  sense  of' 
vottliagr  And  therefore  it  is  plain,  that  as  to 
the  Ibrnsting,  the  only  limitatMU  is,  that  it  be 
donainthout  enmity.  Bat,  9do,  your  lord- 
sbipB  will  observe,  that  the  word  **  him*^  in 
thai  ienteoce,  '*^  seeing  him  not,"  is  not  at  all 
in  tht  original ;  it  is  an  ailjectiou  of  the  trana- 
falor's,  ai^,  as  such,  is  distinji^aished  in  different 
ehanetert  in  any  correct  editions  of  oar  bibles, 
alNl  indeed  is  an  erroneous  adjection :  the 
ivonb  ahould  be  only  **  aeeiog  not ;"  and  per- 
hapa  the  translations  ought  not  at  all  to  be  by 
the  partiriple  **  seeing,"  but,  aecordinr  to  the 
fdiam  of  tne  Latin  Unguage,  by  an  adjective, 
Mwh  aa,  imprcvUiui  imprutUut^  or  the  Kke; 


wardsi  m  iAnti  which,  in  our  language,  is  di* 
wethf,  •  without  foresight,*  that  is,  without 
pfuncditation  or  anterior  dtnjgn  to  give  the 
Uraka.  And  so  the  sense  comes  oot,  that 
wliera  a  thrust  or  blow  of  that  kind  is  given, 
irithout  enmity,  foresight  and  premeditation, 
ur,  in  other  woitla,  $ine  ihlo,  that  there  death 
was  not  to  follow,  but  the  slayer  to  have  the 
benefit  of  the  city  of  refuge.  And  that  the 
■mat  aiicient  lawyers,  and  Jewish  doctors 
Ibemaelvcs,  have  understood  the  scope  of  the 
Mosaio  law  to  be  such,  is  the  next  point  we 
an  to  endearour  to  shew  your  lordships. 

And,  in  the  first  place,  we  b^  leave  lo  refer 
ta  an  ancient  treatise,  calleil  Mosaicarum  et 
Ronmnanim  Legum  Collatw,  hut  published 
by  the  learned  Schulten,  with  his  own  notes 
upon  it;  in  the  first  Tit.  of  which,  De  homi- 
adiis  easu,  V.  voluotate,  §  5,  are  those  words, 
**  Item  de  nsoalibus  homicidiis  Moises  lega- 
litcr  dicit.  Si  autem  non  per  inimicitias  immi- 
florit  anper  eum  aliqtiod  vas  non  insidiana,  vel 
kpfakm,  quo  moriatur,  non  per  dolum**  (your 
lordsbips  will  pleaae  mark  those  laat  words) 
**  it  eaoderit  super  eum,  et  mortuas  fuerit,  si 
Deque  inimicus  ejus,  &c.  liberabitis  percus- 
nuiam."  Here  is  directly  set  down,  by  way 
nf  paraphrase,  the  aense  of  the  SSrd  Terse  of 
the  xarxvth  chap,  of  Numb,  before  cited ;  and 
in  pboe  of  these  words,  *  seeing  not,'  the 
nnraphrise  of  this  ancient  collator  la  expreased 
•y  these  words,  *  non  per  dolom ;'  which  shews 
what  understanding  be  had  ol  the  words,  di- 
footly  ooagrnoua  to  what  we  have  above  set 
itvn,  and,  u  wa  apprehend,  la  be  the  Sep- 


tuagiut  translation ;  and  thia  paraphrase  the 
annotator  approvea  of  aa  the  just  meaning  of 
the  text. 

Bot  we  beg  leave  to  give  your  lordships  ano- 
ther great  authority,  who  founda  his  opinion 
upon  the  notions  of  the  Jewish  doctors,  or  rather 
sets  fiNTth  what  they  all  agreed  on  to  be  the 
import  of  tlie  Mosaic  law  on  this  head,  and 
that  is  the  great  and  learned  Selden,  in  hia 
treatise,  De  jure  naturali  et  gentium,  juxtn 
disciplinfm  Hebneorum,  lib.  4,  cap.  t.  The 
title  of  whicli  is,  **  De  homicidio  iuroluntario, 
sen  quod  casu  faelum  aut  errore."  There  tba 
learned  author  tiikes  notice  of  all  the  texts  open 
this  subject,  and  of  the  Jewish  dootora  wha 
had  wrote  upon  it,  whose  names  we  need  not 
trouble  your  lordships  to  repeat,  but  refer  lo 
the  quotations  Seloen  makes.  That  learoad 
author  takes  notice  of  three  sorts  of  homioidoi 
which  he  and  the  Jewish  daetora  reckoned  M 
be  involuntary,  according  to  the  Mosaic  laWv 
and  not  lo  be  pimiabod  with  death  :  the  fini 
ia,  Wiiat  ia  merely  accidental.  The  seoond 
is.  Whore  the  killiag  waa  not  merely  acci« 
dental,  but  as  he  expressea  H,  "  prope  aece* 
dens  ad  violentiam."  The  third  wa  be^  leave 
to  set  down  in  bis  own  wordtf  aa  oomin^  up 
directly  to  our  case:  **  TVrtia  autem  homicidii 
involuotarii  apeoies  est,  ubi  qtii  alium  oecidil 
ex  errore  quidem  aut  ignorantilL,  quss  tansen 
prope  aoeedit  ad  id  ouod  apontaneum  est  sen 
voluntrium ;  vehiti  uoi  quia  allerum  ocoidera 
Yolena,  alterum  jactu  aliterve  perimil,  aut  ubi 
jactu  sive  saxi  sive  teli  in  homioum  Gfttuin« 
Gujus  nee  igtuirus  qui  jeceril  quia  oocisus: 
adeoque  intarvenerii  culpa  lalissima.  Ex  tribal 
hisce  homiddii  involuntarii  aprciebus,  nulla  taiL 
quse  mofte  ex  aententib  fonom  ordinarib,  taw 
in  EbrsM  above  cireomciao,  sive  in  proselyto 
domicilii,  aut  gentili  alio  puniretur.  Nam  in 
univeraum  pronanciaBt,  hoauoidium  auilum, 
seu  qui  non  sponle  scelua  patraret,  sie  foro 
puniendum."  Yea,  he  goea  farther,  that,  in 
this  laat  case,  according  to  the  Jewish  doelon 
opinion,  there  was  no  need  of  going  lo  the 
city  of  refuge,  for  that  the  avenger  of  bhMid 
had  not  a  power  in  that  case  lo  kill. 

We  apprehead,  nothing  can  be  more  direal 
or  strong  to  the  present  oaae,  than  tiMt  autbn- 
rity  which  is  laui  down,  as  the  universal  opi- 
nion of  the  Jewish  doctors,  which  we  hopedeta 
deserve  some  regard  in  the  interpretation  of  the 
Mosaic  law. 

And  thia  naturally  leads  us  fisrther  to  observe 
to  your  lordships  what  we  insinualed  beforei 
that  the  questMtt  started  by  Roman  and  mo- 
dem Uwyers,  bow  far  a  person  that  intends  to 
kill  one  man,  is  liable  to  the  pain  of  death  if 
he  kill  another,  bath  no  fbuodation  in  the 
Mosaio  law,  either  fWwi  the  texts,  or  the  opi- 
nion of  those  Jewish  doctora.  As  to  the  Isnl, 
your  lordships  see,  that  SeUleo  from  them, 
directiy  states  the  case,  **  ubi  quis  akerum 
occidere  volens,  alterum  jactu  aliterve  peri- 
mit;"  and  he  and  they  determined  that  to 
be  an  involuntary  homicide,  oot  punishable 
with  death:  and  «c  apprehend,  that  in  thia 
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Ibcy  are  fonndeil  id  the  wonfe  ef  aO  tlie 
tests,  **  If  toy  man  liate  his  neighbeiir,  and 
Ijre  in  wait  for  him,  and  ri^e  up  a^^inst 
him,  and  smite  him  mertalljr,  that  he  die:*' 
Not  one  word  here  of  risinfl^  up  af(ainst  one 
and  killings  anoiher ;  not  a  word  of  hatinfr  one, 
and  in  conacqoenee  of  that  hatred  killinif 
another:  tliat  was  a  case  which  did  not  fall 
nnder  that  law.  The  hatred  and  the  nrng 
vp,  was,  ky  that  law,  to  he  a|piinst  the  man 
who  was  killed ;  if  another  hy  fatality  happen 
to  he  killed,  that  was  a  diflTerent  case,  it  hs^ 
an  iDYolunury  homicide ;  the  crime  there  was 
iioC  the  killing,  hut  stood  upon  the  rising;:  up 
afsinst  him  who  was  not  killetl ;  and  so  the 
imnisfament  was  for  invasion,  hut  not  for  kill- 
imr.  The  texU  in  the  hook  of  Namhers  are 
all  to  the  same  purpose :  <*  If  he  smite  him 
who  is  killed  of  hatred,  or  hurl  at  him  hy 
kij^inff  of  wait  that  be  die,  or  in  enmity  smite 
with  his  hand  that  he  die,*'  Ike.  where  all  the 
rdes  are  still  directed  towards  the  peivon 
atone  that  is  killed ;  and  that  of  killingr  another, 
when  the  stroke  was  not  designed  at  him,  is 
i|iiite  lef^  out  of  the  case.  And  the  applica- 
tWD  of  this  reasoniog  to  the  present  unhsppy 
accident,  is  loo  evident  to  need  enlarseinent.  If 
it  appear  that  the  push  was  aimed  at  Bridgeton, 
that  the  enmity  was  against  him,  and  not  against 
the  lieoeased  lord ;  then,  whatever  he  the  c«hi- 
atitutiOD  of  the  Roman,  or  more  modem  laws, 
the  present  case  is  quite  out  of  the  description 
iof  tne  Mosaic  hiw  conc«ning  this  article  of 
manslaiighter. 

What  hath  been  already  said  al  so  great 
length,  does  fully  obviate  what  is  offered  in 
the  potsuers'  ioformation  in  way  of  answer.  It 
is  true,  that  the  general  rule  in  the  divine 
•law  is,  «f  Ttiat  whoso  aheddeth  man'a  hk)od, 
hy  man  shall  his  bkMid  be  shed  ;*'  sod  so,  by 
.the  sixth  ComoMUMlBient,  the  prohibition  is 
ffsneral,  «•  Tho«  shalt  not  kill  :*'  yet  even  the 
£lommandment  itself  admits  of  exceptions ; 
•uch  as,  killing  in  self-defcnce,  and  killing  in 
mKcntion  of  justice,  and  killing  in  prosecution 
of  just  war,  and  the  like.  The  other  rule  like- 
wise admits  of  eiceptkms,  not  so  as  entirely  to 
justify  the  killing,  and  to  make  the  act  lawYul, 
Mt  yet  so  as  to  excuse  from  the  pain  of  death. 
The  texta  already  noticed  are  express,  that  a 
'•nn's  bk)od  may  be  shed,  and  yet  the  blood 
of  theshedder  not  be  required  on  that  account. 
The  question  is.  Whether  this  misfortnnste 
fanners  case  comes  not  under  the  exceptions  ? 
.  iind  that  we  have  already  discussed. 

The  positwn,  that   by  the  law  of  Moses, 

'*  Death  of  asuddenty  was  plainly  capital,  and 

^hat  the  slayer  had  the  benefit  of  the  city  of  re- 

-fuge,  only  where  the  slauffhter  was  by  mere 

misfortune,"  is  assumed  without  sufiicient  tboa- 

datioo.    It  is  plain,  that  he  who  thrusts  without 

.  comitT,  does  not  kill  the  man  by  mere  casual^ 

•ty :  tne  act  from  wbieh  death  mllows,  is  a  vo- 

Inntanr  act,  aliliongh  without  enmity  :  and  ai- 

4iiough  the  killtog  is  involuntary,  and  so  can 

aover  be  said  to  St  merely  casual  in  the  sense 

iihtpunoarsviNikltaka  the  words  i  neither  are 


tlie  words  in  Exodus«  ••  If  a  roan  lie  not  is: 
wait,  but  God  deliver  him  into  liis  hand,"  in  tba 
least  contrsry  to  what  hath  been  advanced : 
for  it  n  most  properiy  said,  that  where  the  act 
is  n  tthoitt  th«  design  of  the  killer,  without  en- 
mity, sod  wiilioiit  haired  ;  that  tlieve,  in  so  far 
as  ooiirems  the  kilUng,  God  hath  delivered  the 
man  into  the  hand  of  the  alayrr.  The  nlain 
meaning  is,  tliat  where  a  man  is  killed,  not 
with  df^iign,  but  that  the  thing  happens  by  tho 
over- ruling  band  nf  Providence,  permitting 
tliinirs  of  that  kind,  in  his  snvereigti  wisdoMt 
and  from  his  supreme  power ;    that  there  the 

t»ers<in  is  delivered  to  death  hy  the  overmling 
land  of  Go<l.  And  wlieiecmild  eicr  this  bn 
more  properly  applied,  than  on  the  present  mn« 
lanclioly  occssion,  whi*ii  the  providential  turn- 
ing about  of  the  uiifortunau,  deceaj>v<l  lord,  oc- 
casioned his  receivins:  the  fatal  wound  ? 

It  is  hkcniso  a  position  as»un>e<l  without 
reason,  "  That  wherever  a  iiMn  was  killed  bj 
a  nuMtal  weapon,  that  was  murder  by  the  Mo« 
saic  law.'*  We  hope  we  have  already  deason 
stratvil  the  contrary.  If  anmiiy  and  f«>rethouglil 
was  required,  (anji  we  need  only  repeat  tnnl 
one  text,  which  expresses  the  killing  a  Man 
with  a  slone,  wh«rewith  he  may  die)  there  ibn 
text  declares  the  stone  to  be  a  mortal  weapon  | 
yet  for  all  that,  in  case  of  the  drcuoMtaneoi 
nsentioned  in  the  other  verse,  tlie  slayer  was  nol 
to  die,  but  to  be  delivered  from  the  avenger  of 
blood :  and  this  single  coosidermtion  must  bn 
sutiicient  to  refute  such  a  position.  Is  it  not 
possible  for  a  man  to  uae  a  mortal  weapon, 
where  there  is  no  enmity,  nordesiirn  to  kill  iIm 
penoo  who  is  slain  ?  If  it  be  pooitible,  as  it  oer* 
tainly  is,  then  can  we  imagine  that  a  law,  an 
perfect  as  the  divine  law  itu'lf,  could  make  n 
man  guilty  of  murder,  because  of  the  use  of 
such  a  weapon,  where  he  really  intended  nn 
more  harm,  than  a  man  that  used  a  weapon  of 
another  kind.'  Besides,  that  in  troth  every 
weapon  is  a  mortal  weapiin  with  which  a  mnn 
may  be  kilkfd :  and  therefore,  to  imagine  that 
the  divine  law  laid  auch  a  difl^rence  betwiit 
an  instrument  of  iron,  and  ooeof  another  kind, 
ia  certainly  to  go  too  far.  The  law  of  God  baa 
put  the  matter  upon  a  much  ju^ter  footiug,  m 
wit,  the  intention  of  the  iiersun,  which  aloun 
can  distinguisli  his  actionsi. 

The  pursuers  also  say,  ••  That  though  thn 
argument  is  good,  that  wherever  the  benefit  of 
the  city  of  refuge  was  not  competent,  there  thn 
crime  was  capiul ;  yet  it  doea  not  follow,  thnt 
where  the  power  of  the  lawa  were  suspendai 
by  the  jus  oMtfii^  that  the  punisUmeot  is  not  is 
tie  capital  in  a  country  where  the  jasotyti  takni 
no  place." 

but,  with  submimion,  this  is  no  solid  way  at' 
arguing :  the  question  hitherto  treated  ia.  What 
was  the  law  of  Moses,  nith  regard  to  pimiab- 
ments  in  the  case  of  manslaughter  ?  If  the  po- 
nisbment  in  any  case  waa  uol  capital,  hecnime 
of  the  privilege  of  the  ssylimi,  the  conclusion 
is  just,  tbst  the  all- wise  God  did  not  intend  aneh 
punishments  should  be  inflicted  tor  such  an  of- 
fence, and  thn  tern  of  gnnttng  ih$ 
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for  the  puniibmeDt,  does  not  alter  the  fobsttnce 
of  the  law. 

The  next  point  ondertaken  to  be  illattrat€d, 
is.  That  manMaaghier,  under  such  circuod* 
■lanees  as  occur  in  the  present  case,  was  not, 
bj  the  cooimon  law,  punishable  by  death  :  and 
this  ai^B[iiiii«at  miuil  indeed  be  divided  into  se* 
Teral  Imoobes,  such  as,  Iroo.  Tlmt  culpable 
hoRHCide  was  not  so  pnnishabie,  and  that  ho- 
luidda  flommitted  upon  snch  high  proTocation, 
•s  waa  here  given  by  Bridgfetou,  conld  amount 
to  calpable  homicide  only .  Sdo.  That,  by  thai 
Jaw,  tho  deceased  lord  not  haTing  been  intended 
to  bo  killed,  bat  the  wrasion,  wbatcTer  it  was, 
iMtuded  affainst  another ;  the  killing  the  earl 
was  eatnal,  or  at  worst  culpable,  not  punishable 
vnnk  dcAth. 

And  as  to  the  first  of  these  points,  we  khall 
not  troubia  your  lordships  with  infinity  of  laws 
•ad  opmioos  of  lawyers  that  might  be  adduced 
upon  tbo  point,  but  only  take  notice  of  some  of 
the  moat  remarkable,  and  which  seem  most  ap- 
poaite  to  the  present  case.  And  in  the  first 
|ilaee,  the  fnundation  of  the  Roman  law  on  this 
poiat,  appears  to  have  been  laid  down  as  early 
•a  tbeilays  of  Noma :  for  the  Roman  writers 
take  DOticeof  a  law  of  his  in  these  words ;  *'  In 
Ntume  legibus  cautum  est,  ut  si  quis  imprudens 
iiomiiicm  ocoidissei,  pro  capite  occisi  et  natns 
cyus  in  condone  ofiVrret  arietem.''  This  law 
is  taken  notice  of  by  Pithaeus,  in  his  annota- 
tnoa  upon  the  fore-cited,  ancient  treatise,  com- 
paring the  Mosaic  and  Roman  law,  with  req^ard 
to  tliia  head  of  roanblaiif;hter,  as  agreeing  pre- 
■ciaely  with  the  law  of  Moses ;  and  the  |dain 
ineaning  of  it  is,  that  where  a  man  kills  ano- 
ther, although  culpably,  yet  if  it  be  iint  doio 
ftr  impru^eniianit  he  is  not  to  suffer  ileath,  but 
Co  luake  an  assythment  to  the  nearest  relations 
of  the  person  killed:  and  the  same  treatise 
takes  notice  of  a  rescript  of  Adrian's  to  the  same 
paipose,  directed  to  Taurinus  Ignatius,  approv- 
nig  of  a  judgment  given  in  the  case  of  one  Ma- 
rias Erartslus,  whereby  the  proconsul  had  mi- 
tigated the  punishment  of  manslaughter  upon 
•that  groand,  that  suppose  it  was  done  per  lat- 
^hfiawtj  and  culpably,  yet  it  was  sine  dolo.  The 
words  of  the  rescript  are,  **  PcenamAIarii  Eva- 
.  riati  recte,  Ignate  l^iurine  moderatus  es  ad  mo- 
dum  culptt ;  refert  eotm,  et  in  majoribns  de- 
•Iktia  ooDsulto  alio  quod  admittatur  an  casu  ;  et 
-aaae  io  omnibus  crimioibns  distinctio  hiec  pm- 

•  aam  aat  jostitiam  provocare  debet  aut  teropera- 
nicntam  admittere.''  And  Scholten,  in  his  ao- 
ttttioiia,  ezpUina  what  is  meant  by  casu  in 
tbcaa  words,  •«  Per  casum  hlc  intelligitur  fieri 

•  ^ood  DOB  fit  dolo,  quomodo  et  quod  impetu  fit, 
caaa  didtor  fieri,"  I.  ],  sect  3,  ad  leg.  Cornel. 

-  de  Siecar.    '*  Ubi  pro  causa,  editiones  veteres 

.  ci  giaessm  recte  baberi  casu  certissimum  est." 

,  Wbieb,  by  the  bye,  shows  how  erroneous  the 

puraum*  mterpretation  of  the  words  castu  and 

•  •  caaoal '  is,  when  they  would  restrict  them  to 
srbat  ia  done  by  mere  accident. 

The  gvneral  rales  of  the  civil  law  are  pUin 

oo  this  point,  that  it  is  the  **  animus  qui  male- 

•  AmdiKipfiiit ;".  tiiat  there  can  be  no  murder, 


"  snie  animo  occidendi."     But  these  general 
topics  need  not  be  insisted  on,  where  the  texts 
themselves  are  so  express,  such  as  not  only 
these  already  mentioned,  but  even  that  1. 1,  sect. 
3,  ad  1^.  c5orn.  do  Siccar.  '*  Divus  Adrianaa 
rescripsit,  eum  qui  hominem  occidit,  si  non  oc- 
cidendi  animo  hoc  admisit,  absolvi  posse."  And 
a  little  after,  **  £t  ox  re  constitoendum  hoc, 
nam  si  gladinm  strixerit,  et  in  eo  perooaseiir, 
indubttate  occidendi  animo  id  eum  adnrisisae." 
But  then  he  adds  the  exception,  "  Sed  si  clavi 
percussit,  aut  cuccumlk  in  rixA :  qoamvis  fern 
percusserit,  tamen  non  occidendi  animo,  lenien- 
dam  pcBnam  ejus  qui  in  rixa  casu  magis  qoam 
vduntate  homicidium  admisit."    It  is  truo  that 
the  pnrsuers,  and  indeed  aeveral  of  the  doctors, 
endeavour  to  turn  this  text  the  other  way,  by  a 
plainly   erroneous  interpretation,  and  wron^ 
pointing  of  the  text.     They  pretend,  «'  That 
where  a  wound  is  given  by  a  sword,  there  the 
animus  is  undoubtedly  presumed ;"  and  so  far 
right  as  to  the  rule.    But  then  the  law  sets 
down  the  exceptions ;  first,  if  the  stroke  be 
"  clavi  aut  cuccuiuii,"  suppose  these  be  mortal 
weapons  wherewith  a  man  may  die,  yet  be- 
cause they  are  not  instruments  expressly  made 
for  death,  the  presumption  is,  tiiat  *'aberat 
animos  occidendi,"  unless  circumstances  makn 
it  appear  otherwise.     Then  the  second  excep- 
tion is  **  in  rixa,  (|uamvia  terro  percusserit,** 
although  a  man  sUike  with  a  sword,  jet  if  it  be 
in  rixa,  suddenly,  or  upon  a  provocation  givent 
<*  tamen  non  occidendi  animo,  leniendam  pes- 
nam,"  becanRo  **in  rixa,  casu  magia  quam 
volunute  homicidium  admisit."    Those  doc- 
tors, indeed,  who  go  wrong  in  the  interpreta- 
tion of  this  text,  pretend,  that  the  meaning  of 
guawnii  ferro  is  not,  although  he  strike  with  a 
sword,  but  would  make  the  meaning  to  be, 
**  Although  be  struck  with  an  instrument  of 
iron,"  and  so  make  the  word  Jerrumy  and  also 
those  words  in  rura,  refer  toother  words  *^  clave 
aut  cnccuma ;"  so  as  that  the  sense  should  be, 
if  a  man  strike,  **  clave  aut  cuccuma  in  rixa," 
altbougli  these  be  instruments  of  iroo,  be  is  not 
presumed  to  have  had  the  animus  ovridendL 
But,  with   submission,  as  both  the  learned 
Noodt  and  Schulten  observe  upon  that  law,  the 
interpretation  is  strained,  and  mdeed  illiterate : 
for  the  word /errum  is  never  used  in  Uw  in  that 
sense,  but  always  does  signify  a  sword,  and  so 
the  expression  is  the  same,  hot  ornately  repeat- 
ed in  other  words,  as  if  the  emperor  had  said, 
**  in  rixa  ouamvis  gladio  percusserit :"   and  so 
the  sense  is,  that  the  animus  is  in  general  pre* 
sumed  from  the  using  a  sword,  that  it  is  not 
presumed  where  the  instrument  is  not  an  in* 
Btrument  made  for  death ;    but  if  the  kilhng 
happen  in  rixa,  the  animus  is  not  presumed,  al- 
though the  stroke  be  given  with  a  sword. 

And  this  is  likewise  the  opinion  of  the  learn* 
ed  Grotiua,  in  his  annotations  upon  the  text,  in 
Numbers  above  cited,  verse  16,  which,  in  the 
Latin  translation,  is  rendered  '*  Si  quis  ferro 
percusserit ;"  on  which  Grotius  hath  this  note, 
**  Mos  Ebraiorum  multis  verbis  rem  circumki- 
qni.    Scnsaa  est ;   mortis  esse  iKBoam  quali- 
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cunqut  tck>  quia  hominem  Occident.  Ez  lelo 
pnesumitiir  malutii  coniiliuni,  nisi  cunlrarium 
appareat."  Tberc  your  lonUiiips  see  that  au- 
Ibor's opiokm  it  ts  ho  plead,  tbiit  tlie  asiog  a 
mortal  weapon  presume!  the  dc«ij;n,  but  not 
**  praKumptione  juris  et  de  jure  ,**  I'ur  he  adds, 
**  nisi  contrariuin  appareat." 

The  rescript  oF  the  emperor  Anlonine  ii  like- 
wise as  expr<:ss  on  this  bend  as  can  he,  I.  1, 
Cod.  de  8iccar.  '*  Prater  vcster  rectius  fecerit, 
ti  se  pmsidi  prov incite  olitulerit.  Qui  m  proha- 
Tcrit,  noQ  occidendi  animo  bominem  a  se  per- 
cuasum  esse,  remissa  hoinicidii  pcena,  secua- 
dom  duciplinani  militaram  sententiam  profe- 
rit;  crimen  enim  oontmhiiur,  si  ct  voluntas 
nocendi  intercedat,  caeterum  ea  t\nn  ex  impro- 
Tiso  casu  pofius  quain  frauile  acciduui,  la  to 
iderumque  non  noxsB  imputantur.*'  Here  the 
emperor  plainly  sets  down  these  two  things^ 
first,  That  *'  poena  homicidii  est  remittenda,  si 
•nimum  occidendi  non  habuerit."  2do,  That 
where  the  Ihinif  is  done  ex  im/iroruo,  there  is 
DO  eaisiiii ;  tliat  it  is  to  he  lookt-d  upon  as  <Uinc 
mv,  by  fatality,  rather  than  crime :  hut  never* 
tbeless  that  in  such  a  case  there  may  be  an  ar- 
bitrary punishment. 

The  doelors  of  the  Roman  law  seen  to  be 
onaoimous  on  this  general  point.  Carpsot ius» 
one  of  the  sef  erest  criminalists,  is  most  express 
npon  it ;  **  Cessat  porro  pcBna  ordinaria  hnmi- 
CMii,  si  culpa  vel  casu  fuiaet  conimissum  ho- 
niddium  ;"  and  eoes  on,  **  quod  adeo  ? erum 
cil,  nt  in  homicidio  lata  culpa,  dolo  noo  sequi- 
paretur."  Clariis  is  likewise  as  express  upon 
this  general  head  ;  and  such  shoals  of  others 
are  by  them  qnoted  and  referred  to,  that  it  were 
vain  to  repeat  iheir  names,  or  trouble  your  lord* 
ahipo  with  quoting  their  words.  \Vt  don't 
know  that  any  hiwyer  of  reputation  diflert  u|iob 
the  general  point 

But  then  indeed  the  Question  comes.  What 
is  culpable  homicide  P  And  whether  the  pre- 
seat  case  falls  under  that  description?  U'hicb 
ia  next  to  be  illustrated.  And  here  we  humbly 
insist,  that  where  the  honnicide  is  committed 
npon  a  sudden  quarrel,  and  provocation  given, 
capeciallv  by  real  injurv,  aim  that  quarrel  be- 
gin  not  bv  the  killer;  ttiat  this  is  no  more  than 
culpable  homicide:  and  for  this,  in  the  first 
phice,  we  oppone  the  law  already  cited,  '^  in 
rixa  quamvis  ferro  percusserit."  And  to  the 
nme  purpose  is  the  tirst  law,  §  5.  ff.  ad  senst. 
aoosult.  Turpilianum,  tiie  I.  2.  Cod.  de  aboUt. 
nd  the  (  8,  1.  16,  de  pcenis ;  the  words  of 
which  we  shall  not  tronUe  your  lordships  with 
repeating,  because  tliey  are  the  common  texts 
founded  upon  by  doctors  on  this  liead.  We 
liare  likewise  for  us  the  authority  of  all  the 
ancient,  moral  philosophers ;  such  as  Aristotle, 
Plato,  Plutarch,  and  many  others,  likewisecom- 
monly  taken  notice  of  by  the  lawyers  on  this 
■utyeet.  It  is  true,  sonne  of  the  sererest  cri- 
minaUsts,  such  as  Matthieiis  and  Carpsovius, 
don*t  admit  the  rule  in  general,  but  still  they 
admit  as  much  as  is  necessary  in  the  present 
question:  they  don't  allow,  that  where  the 
killer  is  aueior  riga^  that  he  is  al  all  to  be 
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CHsed,  although  the  killing  happctt  in  eulorg 
iracundia ;  hut  then  most  oftlirm  do  admit  ilp 
if  the  killer  he  not  the  auctor  rix^^  but  be  the 
person  provoke<l,  to  whom  a  just  pnivocatioa 
lias  been  given,  especially  by  a  rcaliqjury: 
and  so  |Mirticularly  Carpz<»viu8,  one  of  these* 
vcrest,  after  he  has  aiyued  at  length  against 
the  ireneral  point,  rtuicludes  in  his  Qutestiotf, 
§§  14  and  16.  ■'  Nihil  quuqiie  adversatnr  re- 
gula  a«Uluctn,  quod  scilicet  delictum  ira  com- 
niissum,  lujtius  puniri  soleat ;  quia  hBc  regula 
de  iraexjusta  caosa  prtiveniente  accipienda  est: 
duplex  etcnim  ura  i«t,  alia  ex  jiuia  causa  pro- 
veuit,  qiue  id  non  in  tntum,  tauien  ex  parte  ex- 
cuMt,  m  dtilinqiiens  mitiux  puuiatur ;  alia  vero 
non  provenit  ex  ju»ta  causa,  quw  in  aihilo  ex* 
cuvat."  Then  he  a«lds,  '*  Ilirr  distinclio  com- 
muuiter  recepta  est  ab  inter prrtibtis/*  and  rilea 
several^.  And  then  oonrludes,  **  Si  ergo  jiista 
causa  caloreiii  iractindise  prffcedar,  veluti  si 
qiiiv  ab  alio  fuerit  provncntus,  aut  alio  modo 
offcnsius,  tunc  is  qui  ira  ct  iulensn  dolore  per- 
motu«,  provocantem  sen  olfendeniem  uiieriicit 
abeque  dub  o  a  |Hena  ordinaria  liberabitur;  secoa 
vero  si  quis,  absque  just  a  et  prohabili  oausa 
iratns,  afiquem  occidat,  de  qno  casu  noa  hie 
loquimur,  qui  y^ttxm  homicidii  urdinariK  neuti* 
quam  ekt  eximendus."  And  then  takes  notioe, 
that  the  practice  in  tlie  court  of  Lipswick  ii 
agreeable  to  this. 

There  is  an  adjudged  case  fery  appnaie, 
published  in  a  book,  called  Alpboiisi  viUagut 
Neapolitan!  Consultationcs  Decisive,  Tcvy 
learnedly  resolveil.  It  is  the  Dedsio  29.  W« 
shall  state  the  case  in  the  words  of  the  antboTi 
'*  Quidam  nohilis  Ragusinus  futasct  verberatnSy 
extra  (scd  prope)  ecck-siam  sanctK  cmsis  caaU 
tri  GravosB,  a  quodaui  alio  nobili  Ragusino,  in 
eoilem  pacto  evaginavit  pugnionem  contra  dio* 
turn  verberantem,  ac  in  fugaro  jam  conversum 
et  ipsum  in^uens,  unico  ruluere  sibi  inflicio 
in  dicta  ecclesia  (quam  ille  ingressus  fuerat) 
dictam  ecdesiani  egredieuii  scse  in  fugam  dedit 
el  cum  dictus  verherator,  ex  dicto  uniou  inflicio 
vulnere  i ntra  dictam  ecclesiam  mortuus  esset." 
The  case  came  to  be  tried,  at  least  the  quea* 
tions  upon  it  to  be  resolved,  by  the  said  Alpooa- 
sus;  where  several  questions  oocurrtd,  bat 
iho»e  which  are  luost  applicable  to  the  present 
case  are  two :  First,  **  An  liujusmcNli  bomid- 
dium  in  ecclesia  perpetralum,  titerat  dicendnn 
voluntariura  necnc,  co  quml  dictus  nnhilia  in- 
secutns  fuisset  ilium  cessanlem  a  verberibus  in- 
ierendia,  ae  sio  unico  vulnere  inflicio  interfecia- 
set?"  llie  second  queslkm  is,  *■  An  dioUw 
nohilis  prsdicto  modo  ac  de  cansa  viokns  die- 
tam  immunitatem  ecclesiastioam,  veuiat  in  IbiD 
seculari,  et  ecclesiastico  poena  ordinaria  ple»- 
teodus,  vel  solum  mitiori  pceiia?'*  The  rMold- 
tjon  upon  the  first  question  is,  That  though,  at 
first  view,  the  homicide  might  seem  voluntary, 
•»  £o  quod  dictus  nohilis,  nemine  ipsum  oom- 
pdleute,  fugientem  hominem  vnlneraverit,  ni- 
hilominns  nullo  pacto  fore  judicandum  bomiei- 
dium  voluntarium,  aui  pro  tali  didum  notiilena 
puniendum."  The  reasons  for  this  resulutieo  pro 
set  dowa  with  girat  ieamiag  and  jtidgmemt  hwt 
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are  to  loo|^,  that  it  is  imponible  to  reptmt  them : 
fintf  They  are  taken  from  the  deAnitioD  of  to- 
Imitarjr  homicide.  2do,  From  the  tcjctt  of  the 
RomaD  law,  and  the  opintoa  of  doctors.  3tio, 
From  that  particalar,  that  the  Doblemaa  had 
heen  immediately  itruck  heAire;  on  which  the 
worim  are  remaraaUe,  "  Ex  hoc  ergo  articulo, 
apertiiaHne  elicitar  homicidium  huytiimodi 
faiMe  csasoale,  et  non  voluolariam,  nam  nulift 
iiior&  inteijaoente,  evaginato  pugnione,  ipse  no- 
bilis  baccnio  percussus  inaecutna  fuit  dictum 
petaMsorem  jam  fugientem,  et  hoc  pro  honoris 
proprii  redemptione,  ut  sic  ae  tueretor  ah  in- 
jana  oorporali  recepta  ez  Terberibns :"  after 
which  foilows  a  long  reasoning,  all  in  the  pan- 
nel'a  Ik? oora.  And  this  case  we  take  the  more 
DOtioe  of,  because  the  pursuers  pretended  to 
oiake  a  distinction  betwiit  the  case  of  a  wound 
gif  en  the  ? ery  moment  a  real  injury  is  done, 
aad  the  like  gi? en  after  the  injurer  has  desisted 
ftoro  beating,  and  retired  to  some  distance ;  but 
there  is  no  difference,  ezoent  the  intenral  be  so 
long,  as  it  can  be  supnoaed  the  thought  of  the 
peraon  iqjured  waa  cool.  The  other  question  is 
likewise  resolved  in  fiivonr  of  the  arcused,  that 
ID  such  a  case,  not  the  ordinary  punishment, 
cither  ecclesiastical  or  ctTil,  oui|^t  to  take  place, 
bnt  only  the  pana  mitior^  and  confirmed  by 
Tery  strong  reasons,  which  we  cannot  recite, 
but  refer  to. 

Amongst  other  authors  that  might  be  cited 
lor  support!^  this  opinion,  b  the  learned  Voet, 
in  the  very  section  cited  by  the  pursuers,  ad. 
lit  ad  lejr.  com.  de  Sic.  n.  9,  where,  after  he 
has  said  what  is  cited  for  them,  that  one  killing 
aootlier  who  has  provoked  him  only  by  a  verbal 
or  slight  injury,  "  vix  est  ut  ab  orainarift  pcen& 
abaolvenduaait;"  he  adds,  that  if  the  provoca- 
lioD  was  by  an  atrocious  real  injury,  that  would 
he  sufficic'nt  to  mitigate  the  ordinary  punish  • 
nent;  and  to  confirm  that,  cites  Mathasus, 
Berlichins,  &c.  And  the  reason  given  by  these 
authors  for  making  this  allawance,  in  case  of 
just  provocation,  is  expressed  in  these  words  by 
Gothofred,  ad.  1. 17,  d.  t.  *'  Quod  ei  sit  ignos- 
cend^uro,  qui  provocatus  sc  ulcisci  voluit,  quique 
justum  dolorem  prosequitur." 

And  indeed  we  apprehend  this  opinion  is 
founded  in  the  first  principle  of  nature ;  for 
searccany  human  constancy  can  suffer  such  high 
real  injnry ,  without  the  passions  being  inflamed : 
and  although  killing  is  no  doubt  an  excess  in  the 
retortion  of  u  real  injury,  yet  still  it  is  but  an  ex- 
oes,  and  the  injury  sheivs  the  thing  done 
without  design ;  and  therefore,  because  of  in- 
superable, human  weakness,  the  punishment 
&ils  to  be  mitigated.  And  the  application  to 
the  present  case,  as  we  apprehend,  is  obvious ; 
liridgeton  had  given  the  highest  provocation, 
not  only  by  a  track  of  verbal  iniuries  and  en- 
deavours to  pick  a  quarrel,  but  had  committed 
the  most  provokintiT  and  real  injury,  to  throw  a 
fpentleman  over  head  and  ears  in  a  dirty  puddle, 
la  the  middle  of  a  town,  and  sight  of'^so  many 
on-Iookers ;  no  injury  could  be  moi-e  provoking. 
Yea  iofleed  there  was  more  in  it  than  an  in- 
jury only :  one  that  waa  able  to  throw  thepan- 


nel  into  the  puddle  in  that  manner,  was  like- 
wise able  to  have  sufibcated  him  there ;  the 
pannel  had  no  reason  to  expect  otiierwise,  and 
therefore  no  wonder  if  he  betook  himself  to  his 
sword.  And  the  other  cireumsunce  noticed, 
that  Bridffetun,  immediately  upon  the  doing  the 
thing,  endeavoured  to  draw  and  make  himaelf 
master  of  my  lord  Strathmore's  sword,  gave  the 
pannel  ground  to  expect  the  worst ;  and  so  it  may 
be  doubted,  if  he  was  obliged  to  wait  till  Bridge- 
ton  should  have'an  opportunity  to  give  himuie 
blow,  even  with  a  aaortal  weapon.  And  whco 
this  is  considered,  the  fact  goes  farther  than  a 
retortk>n  of  the  highest  injury:  the  pannel 
was  in  some  measure  put  upon  his  defence  { 
and  granting  that  his  pushing  at  Bridgetoe 
waa  an  excess,  yet  still  that  excess  falls  only  to 
be  punisbed  psend  extraordinarld. 

All  lawyers  distinrasb  excesses  of  that  sort 
into  three  kinds,  &at  of  time,  place,  and 
vreapon  that  is  used ;  and  excess  in  point  of 
time  is  punished  even  with  death,  where  the 
interval  IS  great;  because  that  interval  pre- 
sumes fraiul  and  deliberation :  but  here  waa 
no  excess  of  time ;  the  thing  was  done  ex  in" 
oonJineii^t,  when  the  injury  was  fresh  and  re* 
cent.  There  is  likewise  excess  in  point  of 
place,  when  the  iqjurer  is  allowed  to  retire  to  e 
considerable  distance  from  the  place  where  the 
ii\jur^  is  g^ven';  and  this  in  some  measure 
coincident  with  the  other,  because  it  implies  an 
interval  of  time :  yet  if  it  be  not  great,  the 
lawyers  hold  it  to  lie  only  nuaishable  arbitra- 
rily. And  then  the  third  is  the  excess  in  the 
use  of  the  weapon,  where  there  is  no  interval 
of  time  or  place ;  and  that  is  always  agreai  to 
be  punbhable  only  arbitrarily,  where  the  pro- 
vocation is  high. 

From  what  is  said  it  seems  plain,  that  if 
Bridgeton  had  received  the  thrust,  the  homi« 
cide  would  have  been  culpable  only  ;  and  -so 
it  remains  to  be  considered,  if  the  case  comes 
out  worse  for  the^  pannel,  because  it  was  my 
lord  Strathmore  that  received  the  wound,  and 
not  Bridgeton.  And  we  apprehend  it  does  not, 
but  on  the  contrary,  that  this  gives  a  great 
strength  to  the  defence :  And  that  because, 
imo,  The  push  being  designed  at  Bridgeton, 
shows  that  there  was  no  malice  at  my  lord 
Strath  more,  neither  premeditated,  nor  presumed 
from  the  giving  of  the  wound:  for  admitting 
it  to  be  true,  that  in  an  ordinary  case,  the 
giving  a  wound  with  a  mortal  weapon  presumes 
the  dole  or  malevolous  intention ;  yet  that  can 
never  be  where  the  push  is  pointed  at  another 
than  him  who  by  fatality  receives  it.  And  so 
the  case  comes  out  thus,  that  the  pannel  in 
making  one  push,  could  not  design  it  at  two  per* 
sons  ;  and  so  if  he  designed  it  at  Bridgeton,  it 
is  impossible  to  say  he  had  a  design  against 
my  lord  Strathmore.  It  b  plain  in  the  nature 
of  the  thin^,  that  the  design,  though  presumed 
from  the  giving  the  wound,  yet  in  point  of  time 
it  precedes  the  actual  receiving  of^  the  wound, 
altnough  that  preceding  or  precedence  be  but 
momentary ;  and  thermre  if,  in  the  very  act 
of  pnshiog,  the  design  appears  to  have  been 
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agsiDit  BriH^toD,  il  ckchides  all  pretence  of 
ADj  animus  aicviutt  another  who  receiveil  the 
wound  by  fatality,  in  the  rery  moment  that 
the  dpsififii  was  pointed  asfainst  the  other. 

And  here  your  lordships  will  likewise  ob- 
■erve,  that  there  can  be  no  animut  occidendi 
presumed  at  all  at^^intt  any  man,  not  eTen 
against  Bridgeton  himself;  because  the  draw- 
ing •  sword,  and  pushing  at  a  man  with  it,  does 
not  of  itself  presume  a  design  to  kill  the  man 
paslied  at,  except  the  wound,  and  death  ac- 
taally  foUow:  for  it  is  from  theeTent  of  the 
wound,  and  tieath  following  alone,  that  the  in- 
tention is  presumed.  Therefore  since  death 
did  not  ha|»pen  to  Brid^toii,  the  law  cannot 
presume  an  intention  tu  kill  him ;  since  the 
fimodation  <»f  the  nresumiition  is  removed,  or 
did  not  hapnea.  If  the  blow  had  missed  him, 
or  had  not  killed,  but  wounded  him;  the  in- 
tention would  not  be  presumed ;  and  therefore 
it  cannot  here  be  presumed,  as  the  case  hap- 

Cmcd;  for  there  is  no  such  presumption  in 
w,  as  that  killing  one  presumes  a  design  to 
kill  another;  except  where  it  appears  that  the 
ilaver  killed  one  man  by  mistake,  takin(^  him 
to  be  another :  as  for  instance,  killing  Caius  in 
the  dark,  when  the  kiiler  really  behered  him 
to  be  Titius-;  there  indeed  the  killing  of  Caius 
presumes  the  intentran  of  killingTitius,  although 
he  was  not  actually  slain  :  and  therefore  in  that 
case  the  killer  is  indeed  guilty  of  murder.  But 
it  is  quite  another  case,  where  one  man  is 
killed,  not  by  mistake  for  another,  but  by  fata- 
lity, when  the  push  was  intended  at  another, 
whom  the  killer  knew,  which  is  the  case  iu 
band.  And  therefore  we  do  humbly  insist, 
that  it  cannot  be  said  there  was  an  intention  to 
kill  Bridgeton,  since  his  death  did  not  follow. 
Neither  can  it  be  said  there  was  an  intention  to 
kill  the  earl  of  Strathmore ;  because,  though 
his  death  did  most  unluckily  happen,  yet  the 
iniiium^  upon  which  the  intention  must  be 
founded,  did  not  happen,  the  push  being  made 
at  Bridgeton  ;  for  those  two  must  always 
concur,  the  push  made  at  tUe  roan  who  dies, 
and  the  actual  death :  and  where  it  happens 
otherwue,  the  death  is  a  mere  fatality  ;  not 
intirely  innocent,  Itecanse  the  killer  was  so  far 
faulty  in  invading  the  other ;  but  then  il  is  no 
more  than  an  in?asion ;  it  is  not  murder  from 
malice  presumed.  Mo  presumption  of  law  can 
get  the  lietter  of  contrary  CTidence  :  the  pre- 
aumption  of  law  may  be,  that  where  a  man  is 
killed,-  be  was  intended  to  be  killed :  but  if  from 
the  circumstances  the  direct  contrary  appear, 
that  there  was  no  intention  against  him  ;  this 
it  evidence  which  excludes  the  presumption  ; 
and  so  there  can  be  no  murder  in  the  case. 

It  it  indeed  a  case  stated  by  the  lawyers, 
what  should  be  the  consequence,  if  a  person  in- 
tending 10  kill  one  man,  kill  another  ?  Aud  we 
acknowledge  they  are  greatly  divided  among 
themselves  upon  thequestiim ;  a  great  many  of 
the  ablest  of  them  are  in  all  cases  clear,  that 
where  one  man  is  killed,  and  another  was  de- 
signed, it  cannot  be  murder,  because  of  the 
waut  of  an  intention  against  him.     Bartolus, 
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Farinacins,  Gomesius,  Menochiofl,  and  num* 
hers  of  others  quoted  by  them,  are  plain  in 
that  opinion,  and  give  an  account  of  sefcral 
judgments  ofthe  courts  of  Mantua  and  Naploi 
and  otiiers  to  that  purpose;    and  Farinadoi 
says,  that  it  is  the  common  opinion,  **  Et  ab  hae 
senteotia  in  judicando  nun  esse  recedendum."' 
And  however  other  lawyers  may  seem  to  difler, 
yet,  in  the  first  place,  the  divine  law,  for  any 
thing  that  can  ne  found  In  it,  is  on  this  aide;- 
because  it  plainly  s)K>aks  only  of  beating  hini| 
and  rising  up  against  him  who  happens  acta- 
ally  to  be  killed,  and  mentions  no  such  case  ai 
deserving  death,  as  this  is  of  rising  up  againt 
one  man,  and  by  fatality  killing  another.    9do, 
That  this  was  the  opinion  ofthe  Jewish  docton, 
is  plain    from  the  quotation  already  brougiit 
from  Si*lden,  where  this  very  thing  of  kilhag 
one  man  in  place  of  another  is  made  part  of  Im- 
third  ctLne  stated  of  invuluotary  homicide,  aad- 
detennincd  not  to  be  capital.    But  3tio,  Those 
lawyers,  who  at  first  view  seem  to  differ,  do 
realiy  not  differ,  when  ihe  cases  are  distin- 
guished :   for  what  they  plainly  mean,  is  only 
where  a  man  by  mistake  kills  Titius,  believmc 
him  to  be  [^levius.    This  we  admit  is  capita^** 
for  reasons  before  given  ;  but  not  the  otlicr  of- 
killing  one  by  fatality,  and  not  for  another,  bat 
directing  the  blow  at  the  other. 

But  then  your  lordships  will  observe,  that 
all  lawyers  agree  in  this,  that  wherever  a  man 
is  to  suffer  for  killing  one,  ^Oien  he  intended  to 
kill  another ;  that  can  only  tie  where  the  fore- 
thought and  dolose  intention  to  kill  the  other  is 
certain,  but  not  where  tlie  invasion  is  ex  impctu : 
And  therefore,  sujiposing  one  invade  another, 
with  on  intention  to  hurt,  or  ptrtutcre^  as  the 
lawyers  call  it,  but  without  a  certain  evidence 
that  his  thorough  intention  was  to  kill ;  there, 
supposing  the  olow  intended  for  one  do  kill 
another,  the  killer  cannot  suffer  death  :  aaA 
which  hy-the«bye  shows  your  lordships,  that 
there  is  no  sncli  presumption  in  law,  as,  dial 
because  the  push  killed  the  earl  of  StrathmoK, 
tlierefore  the  pannel  intended  to  kill  Bridgeton ; 
for  if  that  were  law,  then  the  question  conU 
never  occur,  but  would  be  inept,  whether  a 
man  intending  to  kill  one,  and  killing  another 
uith  that  blow,  is  guilty  of  murder,  oris  pre- 
sumed to  have  intended  to  kill  that  other  at 
whom   the  stroke  was  intended?    We  shall 
trouble  your  lordships  only  with  two  authorities 
on  this  point,  which  are  very  direct  to  the  case: 
the  first  is  that  of  Berlichius,  which  we  tha 
rather  notice,  because  he  seems  to  be  against 
us  on  the  general  point ;  afUr  discusdng  which, 
he  hath  these  words,  speaking  of  his  own  opi« 
nion,  **  Fallit,  si  quis  aliquem  non  occidere,  wlA 
percutere  tantum,  volens,  alium  prseter  inten* 
tioiiem  percutiat  ut  moriatur.''     From  this  your 
lordships  see,  that  it  is  no  consequence,  that 
because  the  thrust  killed  my  lord  Strathmors^ 
therefore  it  should  be  presuinetl  the  pannel  in- 
tcndeii  to  kill  Bridgeton :    if  that  were  tnie^ 
ttiat  lawyer's  |>osition,  from  whom  nobody  dif- 
fers, must  he  direct  nonsense.    And  therelm 
since  there  is  uo  other  evidence  of  a  farther  »- 
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iMiD  ii|FUDSl  Bridgeton  than  percutere,  ex- 
«pliiarMe  from  tbe  death  of  mj  lonl  Srrath- 
want  and  that  bia  death  cannot  presume  it ; 
«e arc  directly  under  the  poiilioB  the  lawyer 
Im  dawn,  that  though  my  lord  was  unhappily 
kwaii  jct  iiie  pannel  ouipht  not  to  auflVsr  deatH, 
iteea  does  oot  appear  that  he  intended  to  do 
iMn  thao  to  push  at  Bridgeton  at  random, 
fmlCTf,  without  a  certain  design  to  kill. 

Bat  this  is  j^et  more  plainly  laid  down  bv  an- 
Ukrfery  lUsiioct  lawyer,  Aiasuriua  Labia,  in 
km  IreatHie  callcMl,  Homicida  excnsatiis,  cap. 
U,  wbera  treat  iii(|;  of  thin  very  quejitton,  he 


becduae  of  the  fatality  of  killing  the  deceased 
lord,  '*  qui  snbito  corpus  suum  ex  propinquo 
objecit.'*  And  upon  all  those  j^rouuua,  wo 
bnoibly  insist,  that  if  Bridgeton  had  been  killed » 
there  wi»ukl  hare  been  no  place  for  a  capital  pu- 
nbhment :  but  then  separately,  whate?er  be  in 
that,  that  since  it  does  not  appear  (nor  cannot, 
since  death  did  not  follow)  that  there  was  a  cer- 
tain intention  to  kill  him,  the  casual  killing  of 
the  earl  oflStrathmnre  cannot  be  punishable  with 
death. 

What  has  been  said,  fully  removes  any  ar* 
piment  that  may  be  drawn  from  air  George 


!■!  notices,  that  if  tlic  killer  was  vccupatu*  in  \  Mackenzie's  opinion,  *'  That  be  who  bv  mis- 
«fici/a«micJi  as  defifocfitig against  any  aggres-     take  kiiLi  oue  lor  another,  should  die/'    For 

yonr  lonJsiiipssee,  that  he  speaks  only  of  that 


m^  whicb  ill  some  measure  is  the  case  here, 
faa  then  he  is  oat  liable,  although  he  chance 
Is  kill  a  tliinl  imrty  :  but  then  he  goes  further, 
"AvtetiaiD,  ut  ampltiis  dicta  extendamus,  reus 
inBtoBiTis  in  re  iliicita»  oocnpatas,  tslt  tnmen 
nriwrnn  titntn? fuit, atsiCaiuminterfecis^, 
Msnsiculps  reus  futuros  fuisset,  ejiisqoeloco 
mm  infebci  fato  Semproniuslethslem  accepcrit 
ielim,  oMgia  est,  ut  reus  boo  ipso  causam  auam 
^  gravaaoe  ceoseri  debeat :  cum  eoim  Coii 
■tcnwcuMie  mortem  Dieritns  non  fuisset,  ccrte 
■^prodentim  i^ue  in  facto  error  magis  eum  A 
fciipronii  ciede  excosare  debet :  atque  Caio  po- 
tias«si  isTol  rixK  auctor  fuerit,  ?el  iracundiam 
dtoinajustam  provocaverit,  id  qood  indesecu- 
laa  imputaDdom  reor."    Here  yonr  k)rdships 
«s  be  H  sAmting  the  case  of  a  riJta^  where  one 
bad  giTen  iirovocation  as  Bridgeton  did;   lie 
iidffw  suppooes,  that  in  such  a  caae  kilhng  the 
irsffoker  oogbt  not  to  infer  death ;  much  less, 
lays  be,  the  accidental  killing  of  a  third  party  : 
■H  yoor  lordahipa  will  observe  be  asserts  fur- 
tbv,  that  the  provoker,  or  auctor  ruta^  is  ra- 
te be  judged  guilty  of  tbe  sbinghter. 
Ami  a  little  after,  he  comes  yet  closer  to  tlie 
;caae:  *' Qood  ai  tamen  Caiom  adverse- 
oeddere  nollet,  sed  ilU  tantnm  nocere, 
im  aotem  iropradenter  se  ictni  obji- 
60  ipso  intererit,  tunc  certe  impni- 
Sempronii  delictum  rei  aggravare  non 
dsbd:  ai  enim  is  moderatorem  rixts  se  non  ob- 
hifitt,  oorpnaooe  auum  subito  at  ex  propinquo 
Bin  eljccisset,  Cains  a  csniente  forte  remotior, 
nsniisi  vulnna  aliamve  noxamindereportasset, 
aide  Sempronio  mors  oblata  est :  excoaandus 
0fo  atanto  merito  percnssor  tunc,  cnm  ocd- 
dtedi  ammtis  hie  non  adfuisse  apparet" 

This  is  so  apposite  to  the  present  question, 
ibit  oao  would  think  it  were  a  resolutkm  on  the 
stee:  lor  hy  that  yonr  lordsbipa  see,  that  not- 
viibstHidiiig  one*s  being  killed,  theanthor  says 
itioci  not  from  thence  anpear,  that  there  was 
IB  intention  to  kill  the  otner :  the  other,  who, 
m  hma^  at  a  greater  distance,  mig^t  not  have 
biiB  killed,  might  only  have  been  hnrt  and 
wsaBdedf  althougb  the  person  that  came  on- 
hafpily  in  the  way  happened  to  be  killed.  This 
is  jost  what  wo  have  pled,  that  it  does  not  ap- 
thcre  was  an  intention  to  kill  Bridgeton, 
he  naigbt  not  hare  been  killed,  Mt  be 
,  It  only  have  been  hurt  or  wounded  ;  and 
ihtwifuie  the  imnael  oogbt  not  te  suffer  death, 
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case,  when  one  man  is  certainly  intended  to  be 
killed,  but  another  is  killed  by  mistake,  being 
supposed  to  be  him  :  that  is  not  the  case  now 
before  your  lonNliips. 

And  in  this  question,  ccuceming  tliepannera 
intention  avil  liesi^j^u,  tbe  circumstance  of  his 
being  overtaken  urilh  drink,  is  a  circumstance 
thatasusts  in  the  argument.  We  do  not  say, 
that  being  drunk  affords  a  defence  for  killing;  ne- 
vertheless it  is  a  circumstence  whereby  to  show, 
there  was  no  malice  or  dole,  especially  agauist 
the  earl  of  Stratlimore;  since  every  body  may 
conceive,  how  easy  it  is  for  a  man  that  is  drunki 
pushing  at  one,  even  to  sUggcr  upon  another, 
or  not  to  have  the  judgment  and  presence  of 
mind  to  draw  back,  when  that  other  suddenly 
throws  himself  in  the  way  of  the  thrust. 

What  is  laid  down  by  the  pursuers,  in  op- 
position to  all  this,  in  their  information,  is  so 
fnll;^  obviated,  that  it  is  quite  needless  to  reneat 
their  argument ;  only  wheieas they  say,  **  That 
if  killing,  notwithstanding  of  provocation,  bad 
not  been  capital,  it  could  not  have  been  a  doubt 
in  the  common  law,  whether  a  husband  ought 
to  suffer  death,  who  killed  his  wife  taken  in  the 
act  of  adultery  ?"  But  we  apprehend,  that  the 
direct  contrary  consequence  follows,  that  if  high 
provocation  had  not  afforded  a  defence,  then 
mdeed  tliere  could  not  have  been  a  doubt  the 
husband  must  have  died,  because  high  provo- 
cation vras  all  that  be  had  to  plead  :  Imt  the 
doubt  was,  whether  a  provocation  of  thai  kind, 
where  there  was  no  real  corporal  ii\iury  to  tbe 
husband  himself,  was  sufficient?  And  the  law 
d^ermines  that  it  was;  and  consequently  esta- 
blishes the  rule,  that  high  and  grievous  provo- 
cations ought  to  alleviate  the  punishment. 

The  brocard,  that  **  Tersana  in  re  illicita  te- 
netur  do  omni  eventu,"  affords  no  aiguneot 
against  the  pannel  in  this  case ;  nor  indeed' 
hath  it  been  much  insisted  on  by  the  pursucn. 
Imo,  It  is  not  true  in  many  cases.  lint,  8do, 
It  holds  in  no  case,  eicept  with  regard  to  con- 
sequences or  events,  that  liappen  with  regard 
to  that  subject  or  object,  against  whom  or 
which  the  nnlawful  act  is  directed :  as  for  in- 
stance, if  one  seta  fire  to  a  Imuse,  he  is  guilty  of 
murder,  if  a  nerson  happen  to  be  burnt  in  that 
house ;  or  if  he  undermines  house,  he  is  liable 
for  all  the  gooda  that  may  be  destroyed  by  ita 
All ;   hot  he  is  not  liable  for  any  extrinsic 
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damiq^e  that  may  happen  to  anolhcr  subject 
casually  and  by  iiccideiit:  aud  tbcretbre,  sap- 
pfjse  it  wcrL'  prove«l,  that  one  unlawfully  iovad- 
ing  auolher,  without  a  de&ii^n  to  kill,  mi^bt  in 
•oiue  cases  be  liable,  if  death  followed ;  yet  that 
ean  only  be  with  rctj^ard  to  the  person  he  in- 
vades, but  never  with  regpard  to  what  acciden- 
tally happens  to  another  person.  And  so  Carp- 
zofius  explains  the  matter,  qu.  1.  §.  ult.  m 
these  words :  <*  Supra  dicta  enim  (quod  nempe 
danti  operam  rei  illicits  iroputari  debeat, 
quicquid  fuerit  prceter  ejus  intentionem  ex  eo 
actu  secutum)  procedunt  tantum,  quantum  ad 
subjecturo,  circa  quod  Tersatur  ipsa  malitia  il- 
licite  operantis,  et  quantum  ad  ea  que  illi  ob- 
jecto  per  se  et  immediate  jung^ntur,  aotneces- 
aario  sequuntur ;  non  auten  quoad  ilia  qiiie  per 
aoctdensoriuntur,  a  re  ilia  mala  cui  opera  datur." 
Besides,  it  is  certain,  that  the  brocard  is  no 
rule  at  all  in  the  matter  of  manslaughter,  other- 
wise there  never  could  be  such  a  thing  as  cul- 
pable homicide ;  which  it  is  pUin  there  is. 

The  next  thing  to  be  considered  is,  what  was 
and  is  tlie  law  of  Scotland  couceming  this  mat- 
ter ?  and  first,  as  to  our  ancient  law,  the  pur- 
suers seem  to  be  the  first  that  ever  disputed, 
that  according  to  it  there  was  a  distinction  be- 
twixt slaughter  and  murder.  Sir  George 
Mackenzie  is  express  ufion  it.  By  our  law, 
•ays  he,  shiughter  and  murder  did  of  old  differ, 
■8  '^  homicidinm  simplex  et  premeditatum"  in 
the  civil  law  ;  and  murder  only  committed,  as 
we  call  it,  upon  foretliought  felony,  was  only 
properly  called  murder,  and  punished  as  such  ; 
for  which  he  quotes  the  ex|irpss  statute,  pari. 
9,  cap.  61.  R.  James  1,  appointing  that  murder 
ke  capitally  punished,  but  chaud  melie^  or 
slaughter  committed  upon  suddenty,  shall  obly 
be  pumshable  according  to  the  old  laws,  and  se* 
reral  other  acts  of  parliament,  to  wliich  we 
iieg  leave  to  refer  [See  the  abstract  of  them  at 
the  end  ;]  which  expressly  make  the  distinc- 
tion betwixt  forethought  felony,  and  slaughter 
9f  snddenty :  and  though  none  of  all  these  hiws 
particularly  express  the  punishment  of  man- 
slaughter, as  they  could  not  well  do,  because 
that  was  arbitrary  according  to  circumstances ; 

Jet,  as  sir  George  obserres,  the  opposition  and 
istinction  is  established  betwixt  slaughter  by 
forethought,  and  chaud  melle,  and  the  puoisb- 
ment  of  the  one  to  be  less  than  that  of  the  other: 
and  therefore,  we  apprehend,  we  may  leave 
this  point  as  dear  and  undoubted. 

The  pursuer  has  endeaToured,  to  no  manner 
of  purpose,  to  set  up  others  of  our  ancient  laws, 
in  opposition  to  those  observed  by  sir  George 
Mackenzie,  such  as  the  third  statute  of  king 
Kobert  1,  which,  with  submission,  is  nothing  to 
the  purpose :  for,  fifst.  It  does  not  concern  ca- 
pital crimes  only,  but  any  crime  touching  limb, 
■B  well  as  lite.  2do,  Though  the  word 
•laughter  is  mentioned,  without  addmg  *  by 
Ibreihought  fekMiy,'  yet  the  same  thing  is  adct 
cd  in  other  words,  when  it  says,  touching  life 
or  limb,  to  which  aloue  the  act  relates,  that  is, 
forethought  felony  ;  because  slaughter,  by 
chmttd  mtlUf  touched  ueilber  liiio  or  lioib.    The 
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title  of  the  act  is,  "  Men  ooodemoed  lodciiilh 
should  not  be  redeemed."  But  what  is  tte 
to  the  purpose,  in  a  question,  who  sbouU  bt 
condemned  to  death,  and  who  not? 

The  4drd  chap,  of  the  actofkin^  Robert  9» 
is  as  little  to  the  purpose ;  for  as  it  speaks  of 
hairships,  burnings,  reif,  and  slangbter,  it  ii 
very  plain  it  means  only  wilful,  premedHalt 
slaughter,  otherwise  it  would  follow,  that  nsl 
only  wilful  fire-raising,  but  burning  oif  a  Immm 
by  neglect,  or  lata  c«/ini,  would  infer  the  paiB 
of  death,  which  nobody  ever  dreamed.  Aai 
the  next  paragraph  makes  it  further  dear,  ap- 
pointing sheriffs  to  take  diligent  inqoisHiQB, 
*'  gif  any  be  common  destroyers  of  the  odan* 
try,  or  bath  destroyed  the  king^s  U^iw  wilb 
hairship,  slaughter,"  &c.  Can  a  man  be  a 
common  destroyer  by  slaughter,  exeept  wImh 
the  slaughter  is  supposed  to  be  by  fbretlioiufal 
felony  ?  It  is  certain  he  cannot ;  and  therenm 
the  pursuer's  procurators  fall  into  a  g^reat  mis- 
take in  law,  when  they  say,  that  gif  he  bo 
ken*d  with  the  assize,  '*  Si  attentus  fuerit  per 
assisam  tanquam  talis  malefactor,  condemnasi* 
tur  ad  mortem,"  must  relate  to  manslaughter^ 
because  the  sberifi*  could  not  judge  of  murder. 
It  is  directly  otherwise :  if  be  be  attainted  kj 
the  assize  as  such  a  malefactor,  that  is,  ts  a 
common  oppressor  by  slaughter,  &c.  be  is  to 
be  condemned  to  death.  This  is  an  exception 
from  the  rule,  that  murder  was  to  he  tried  by 
the  jiistice-ayr:  this  law  appointed  it  to  w 
tried  in  that  way,  in  case  the  person  accused 
could  find  his  barras  or  borgh  to  compear  at 
nextjusticc*ayr ;  but  if  he  could  not,  the  sho- 
rifi*  was  immediately  empowered  to  try :  and 
by- the- bye,  this  does  not  concern  particular 
fact,  but  c«)ncenis  that  general  accusation  of  be- 
ing a  common  oppressor,  like  to  the  case  of  a 
somer,  or  one  habile  and  repute  an  Egyptian. 
Nor  can  the  lawyers  for  the  pannel  find  any 
word  in  the  statutes  of  Alexander  2,  which  tM 
pursuers  refer  to,  that  does  in  the  least  pre- 
suppose that  manslaughter  was  capital  is 
them :  the  direct  contrary  appears,  that  mao- 
slayers  were  to  be  trieil,  whether  guilty  of 
murder  or  not ;  and  if  found  not  guilty,  thit 
they  were  to  have  the  benefit  of  thegyrth. 
And  acconlin;r|y  Skeen,  in  \m  aniiotatioM^ 
refers  directly  to  the  acts  of  parliament^ 
which  sir  George  Mackenzie  takes  notice  d^ 
establishing  the  distinction,  and  to  some  of  tiio 
English  acts  to  the  same  purpose. 

As  16  the  |>assage  cited  from  Skeen,  in  hif ' 
Treatise  of  Crimes,  tit.  Slaughter,  there  is  cer- 
tainly a  direct  blunder  in  the  printing ;  and  in- 
stead of  these  words,  *'  or  casually  by  chaud 
melle,*'  probably  it  oncht  to  have  Been,  '^^lol 
casually,  or  by  chaud  melle ;"  for  otlier- 
wise  he  directly  contradicts  hinsolF,  and  citei 
acts  of  parliament  which  prove  the  very  ooii* 
trary  of  what  the  pursuers  would  make  him 
assert:  yea,  the  very  next  paragraph  esfa- 
blisheth  the  distinction  in  these  worns,  "  aw 
that  the  gyrth  or  sanctuary  is  nae  refbgeto 
hiui  wha  commits  slaughter  be  ibrethooghl 
felony  )*'  trga^  it  waa  a  raogo  to  him  that 
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mitted  slaughter,  not  by  forethought  felony,  I  and  chaud  melle  ceased ;  anil  thai  it  waf  neve 
— -"  sated  hiin  even  from  the  arbitrary  punish-  I  objected,  that  malice  or  prem«)itate  desttfo  wa 
*  ^r 1 1.*^-       A^-i  «ai.^^- u: tc     requisite  to  make  the  crirTje  capital."     Andfh 

this  they  take  notice  of  two  cases,  Curri 
af|raio8t  Fraser,  July  1641,  and  Bruce  a^ni 
Marshal,  April  1644.  But  ia  the  6rst  place 
the  procurators  for  the  fuinnel  with  reason  say 
that  if  that  hap|iened,  it  hm  an  error  in  judg 
ment ;  tor  since  the  diitiuction  was  establishei 
by  the  old  laws,  and  that  there  was  no  law  a 
that  lime  altering  or  repealing  those  old  laws 
the  aboUtioD  of  popery,  and  of  the  flying  to  tlii 
kirk  in  consequence,  was  no  reason  inr  judgin| 
contrary  to  theci?il  laws  that  were  still  stanmng 
and  if  an  escape  of  that  kind  happened,  it  musl 
be  attributed  to  the  over-great  zeal,  and,  if  w< 
may  be  allowed  to  say  it,  a  sort  of  enthnsiastif 
keenness  of  those  times :  And  we  do  appre- 
hend, that  the  act  1649,  anil  the  act  of  Charia 
3,  were  intended  to  correct  tlie  errors  that  bj| 
too  great  zeal  had  then  crept  in. 

At  the  same  time,  as  to  the  two  cases  cited, 
they  are  nothing  to  the  purpose;  fur  as  to  the 
first,  which  is  Eraser's,  there  was  not  one  cir- 
cumstance pled  or  prpred  which  could  make 
the  sUughtcr  chaud  melle:  But,  on  the  con- 
trary, it  appeared  direct  premeditate  murder, 
no  real  provocation,  but  a  quarrel  about  a  staff; 
a  murder  committed  iu  revenge,  upon  the 
slayer's  hearing  tiie  person  killed  had  murdered 
his  brother,  which  plainly  implied  a  preme- 
ditate dcmgn.  What  argument  this  can  afford, 
is  submitted.  This  indeed  may  be  remarked, 
that  the  case  gives  some  notion  of  the  spirit  of 
the  times;  the  presbytery  took  evidence  whe* 
ther  the  murder  was  accidental  or  wilful,  they 
found  it  to  be  wilful,  and  no  ways  accidaolal ; 
their  having  done  so,  was  taken  as  evidence  ia 
court,  and  even  the  wife  of  the  deceased  was 
sworn  as  a  witness :  things,  it  is  hoped,  not  to 
be  drawn  into  example ;  only  so  far  it  shews, 
that  even  then  it  was  a  consitleration  by  the 
presbytery  themselves,  whether  it  was  a  wilful 
murder  or  not  P  Which  seems  to  point  at  an 
establishment  of  the  distinction.  But,  in  short, 
there  is  not  one  circumstance  in  the  whole  case 
that  could  exclude' the  premeditation  or  fore- 
thought, but  all  quite  on  the  contrary. 

The  other  case  of  Marshall,  in  the  year  1644, 
is  as  little  to  the  purpose ;  he  was  libelled  for  wil- 
ful murder,  and  lie  confessed  it,  without  pleading 
any  defence,  because  indeed  he  had  none,  lie 
iu  his  confession  adjected  some  circumstances 
which  might  have  given  some  colour,  but  in- 
deed very  little  for  a  defence :  But  he  offered 
no  proof  even  of  those  circumstances;  and  hia 
own  declaration  could  be  no  evidt- nee  of  them. 
They  were  not  intrinsic,  but  extrinsic  qualities 
of  toe  declaration.  lie  had  given  repeated 
stabs  with  a  knife.  Where  could  be  the  ques- 
tion that  that  was  murder  ?  And  these  being  all 
the  instances  the  pprsuers  bring  before  the  act 
of  Charles  2,  it  is  plain  they  prove  nothing  by 
them. 

As  to  the  act,  Charles  3,  [See  the  act  at  the 
end3  it  is  humbly  insisted  for  the  paonci,  that 
it  intsodacei  no  new  law  against  any  pcrgon 


BieDt  of  manslaughter.  And  Skeeo  himself, 
in  his  explication  of  the  words  chaud  melle, 
nys  it  ia  in  Latin  risaf  *■  an  hot,  sudden  tuilzie, 
or  debate,"  which  is  opponed,  as  contrary  to 
fbretbong^t  lek>ny ;  and  cites  the  act  James  1. 
Bilk  how  is  it  contrary  in  our  law,  if  the  effect 
nnd  panisbment  be  the  same  ?  And  upon  the 
worda  'forethought felony,'  he  in  like  man- 
ner makta  the  just  distinction,  and  supports  it 
by  the  authority  of  Cicero,  in  his  treatise  De 
OfficUa,  where  he  is  writing,  as  a  moralist, 
•od  not  as  an  orator. 

The  pursuers'  answer  to  the  8th  act,  6  pari. 
J.  1,  is  quite  triflinir;  for  nothing  can  be 
niaiiier  than  the  opposition  there  stated  betwixt 
forelhoag^t  fek>ny  and  other  slaughter:  and 
wIraD  the  act  statutes,  '*  that  if  it  be  fore- 
llMmght  felony,  the  slayer  shall  die ;"  the  con- 

Xnoe  is  obvious,  according  to  the  plainest 
of  logic,  that  if  it  be  not  forethought  felo- 
ny, he  shiul  not  die,  otherwise  the  act  is  ab- 
Mird.  And  as  to  sir  George  Mackenzie's  ob- 
■er? ation  upon  these  words,  it  is  certainly  not 
■0  accnrately  phM^ed  as  an  observation  upon 
tbat  act,  because  it  plaiuly  relates  to  the  act  of 
Cbarfet  S,  and  thereft^re  falls  to  be  considered, 
when  we  come  to  argue  the  import  of  that  act 
The  pursuers'  observation,  by  way  of  an- 
■iver  to  the  51st  act,  pari.  3,  James  1,  is  en- 
tirely nought ;  for  if  it  extend  the  difference 
between  roretbought  and  chaud  melle  to  all 
tnuMgreisions  as  well  as  manslaughter ;  then 
fimr  certain  it  establishes  the  distinction  in  the 
onw  of  manalaoghter ;  and  so  sir  George  Mac- 
knnnie  likewise  says,  in  his  observations  on 
tUi  act,  as  well  aa  in  his  Criminals.  And  as  to 
lut  further  observation,  iUni  chaud  melle  19  by 
cor  present  law  punishable  by  deatli ;  that 
atill  refers  to  the  act  of  parliament  Charles  2, 
and  most  be  examined  witli  it. 

The  pursuers  have  further  pled,  **  that  the 
benefit  of  the  sanctuary  might  be  competent 
where  crimes  were  capital ;"  which  he  founds 
upon  the  statutes  of  Alexander  3.  But  this  is 
not  worth  disputing ;  for  if  the  flying  to  the 
aanetuary,  joined  with  repentance,  and  so  forth, 
renderedfthe  crime  not  capital,  it  is  all  the 
mme  thing ;  that  is,  in  effect,  to  render  the  crime 
not  capital  only  by  another  form,  but  still  the 
Bubatance  remains,  that  according  to  the  law 
the  pain  of  death  was  to  be  inflicted.  At  the 
anme  time  that  atatute  conceniing  reifs, 
whereby  repentance  absolves  from  the  punish- 
ment, ia  somewhat  peculiar,  and  does  not  at 
mU  contradict  the  other  laws,  which  make  or 
•appose  chaud  melle  not  to  be  capital ;  and  the 
last  part  of  the  statute,  appointing,  **  That  if 
muttlayeni  fly  to  the  kirk,  the  law  shall  be 
beeped  and  olwerved  to  them,"  establishes  the 
point,  that  if  they  were  not  found  murderers 
ny  Ibreihooght,  they  were  to  be  returned  to 
tne  sanctuary,  and  freed  from  punishment. 

The  pursuers  say,  **  That  after  the  Reforma- 
tion, when  the  jiAt  atyli  waa  in  effect  abolished, 
tbn  diatinction  betwixt  forethought  fek)oy 
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•ecosed  of  daughter,  Vat  atccrtaiof  fomiewlMil 
IB  their  faTonr,  viz.  *'  That  casual  homieide, 
homicide  in  lawful  defettoe,  and  homicide  oom- 
nritibed  upoo  thie?ef ,  te.  shall  not  be  puuishad 
hy  death.  And  then  farther  statutes,  That 
even  in  case  of  homicide  casual,  it  shall  be  lei- 
some  to  the  criminal  jfldge,  with  adrieo  of  the 
counsel,  to  fine  him  in  his  means,  6cc.  or  to 
knprison  him.'*  This  law  seems  introduced 
to  correct  some  abuses  that  had  been ;  whereby 
homicides  fallinff  under  some  of  those  descrip- 
tiuos,  either  had  been  punished  with  death,  or 
at  least  that  it  had  been  made  a  doubt  of,  if 
they  might  not  be  so  punished.  W  hat  those  cases 
were,  does  indeed  not  appear  from  the  records, 
80  far  as  the  pannePs  procurators  know ;  but  it 
•eems  such  cases,  at  least  such  doubts,  were. 
But  then  the  act  does  not  determine  what  was 
meant  by  casual  homicide,  and  does  hy  no 
means  say,  that  nothing  was  to  be  reckoned 
casual  homicide,  eamept  that  which  was  merely 
accidental ;  but,  on  the  contrary,  it  leaves 
oasoal  homicide  to  be  exphiined,  aceording  to 
the  construction  of  former  laws,  whether  our 
own  laws,  or  the  laws  of  other  nations.  | 

8do.  It  is  plain  from  the  act,  that,  by  casual 
homicide,  something  is  understood  quite  dif- 
ferent, at  least  beyond  slaughter  merely  acci- 
dental ;  for  the  act  is  concerning  the  several 
degrees  of  casui^l  homtc*de :  And  so  even  ho- 
micide in  defence,  and  homicide  committed 
upon  thieves,  &c.  are  brought  under  that  ge- 
neral description  of  casual  homicide ;  and  these 
list  kinds  are  ^itxk  as  exemplificatioos  of  the 
general  description ;  which  shews,  that  casual 
Bomicide  was  intended  to  be  opposed  only  to 
slaughter  dtAou  committed  either  hy  preme- 
ditate forethought,  or  malice  presumeo  to  be 
taken  up  from  ue  circumstances  immediately 
jurecediug  the  act;  and  therefore,  however 
critieal  exceptions  may  be  taken  to  the  rule, 
yet  materially  there  is  no  strong  objection  lies 
to  it,  because  when  *  casual'  is  taken  in  the  ex- 
tensive signification,  as  opposite  to  fraudulent 
and  dolou  slaughter,  all  the  species  mentiooed 
in  the  act  do  properly  enough  fall  under  it, 
and  are^  degrees  ol^  casual  hbmicide.  And  in- 
deed it  is  worth  observing,  and  makes  in  this 
case  for  the  pannel,  that  the  rubric  cannot  be 
aaid  to  have  been  indigested  or  ad|ected  hy 
mere  inadvertency,  since  the  same  rubric  is 
iMde  use  of  in  the  act  1649,  and  again  repeated 
in  the  act  1661,  so  many  years  at\er. 

And  this  rubric  aflRirds  another  plain  argu- 
ment, that  the  legislative  did  at  least  consMler 
that  there  might  be  degrees  of  casual  homi- 
cide, and  consequently  they  couM  not  under- 
stand by  that,  only  merely  aocidenlal  slaughter, 
strictly  so  called :  Since  there  can  be  no  de- 
grees of  that ;  it  b  but  one,  and  does  not  admit 
of  decrees.  And  therefore  this  is  sufficient  to 
shew,  that  more  was  meant  than  the  pursners 
incline  to  admit ;  and  if  flowre  was  meant,  that 
can  altowof  no  other  construction,  than  to  bring 
under  these  words  what  the  lawyers  call 
**  oulpable  homicide,"  so  as  that  your  lordships 
«id  the  joqr  may  jadfa  finwa  drowulMieaiy 


whether  the  shmghter  i»  to  be  nchrtiid  m 
cwoal,  or  really  malkioasy  fvom  malice  pva« 
penae. 

The  last  part  of  thataetof  parNmneiit  feiw 
ther  enfbrees  that  matter,  which  gives  a  powat 
net  only  to  fine  for  the  use  of  the  oearsat  rela* 
tiona,  but  even  to  imprison  for  casoal  bosMcidc. 
Now,  howb  it  possible  to  believe,  in  coosisieocy 
with  any  justice,  that  a  man  might  be  impffiaamtd 
for  a  fact  intirely  innocent,  ami  ne  ways  either 
culfiable  or  crimmalf  Yet  such  homiciife  nsarely 
accidental  is:  And  thereJbre  this  shews  In  da* 
monslration  that  the  legislator  imderstood,  that 
imder  the  deseriptioa  of  caaoal  homieidc,  wmik 
a  fact  might  eome  aa  carried  a  cu j|m  along  with 
it,  and  waa  not  abaolutely  aecidcstal  or  ibh 
nocent. 

And  this  being  the  plain  meaning  of  the  tew, 
it  most  reipttn  only  to  cooskler,  whether  c«U 
paUe  honn6ide,er  more  particularly  the  prcaeal 
case,  does  w^  in  a  true  and  li^l  sense,  fiidl> 
under  the  wordif  **  caaual  homicide."  And  «n 
hope  we  can  he  Under  no  difficulty  to  make  that 
good,  from  what  has  been  already  said ;  fint^ 
that  even  by  the  Jewish  doctors  and  interpre- 
ters of  the  Nesaic  law,  homicide  frithoat  hatred 
and  foresight,  hath  been  called,  ^*  casHld  hiK 
micide;*'  the  passage  above  cited  from  tlm 
collation  of  the  Mosaie^and  Roman  law  CX'« 
pressly  shews  it  Sdo,  all  that  has  been  said 
fron^  the  texts  of  the  civil  law,  and  lawyeih« 
prove  it;  since  they  directly  call  slaughter, 
«'  ex  subito  impeto,  ex  calore  iracundus,  Is 
rixa,"  where  there  was  just  provocatieiiB 
casoal;  "  caso  msgis  ^uam  voluntste  fit^ 
casui  magis  quam  nox«  impotandnns."  And 
all  the  rest  ot  thehr  expressions  plainly  dene* 
nominating  all  alaughtera  casual  in  the  laijga 
sense,  except  that  which  is  done  doimo  Qnkm 
oceidendL  Stio,  The  expressions  m  our  own. 
old  laws,  prove  the  same  thing ;  those  kind  eC 
skiughters  are  called  chaud  melie  or  cikancso. 
sie<£y,  which  is  casual :  And  'So  Skeen  spiMls, 
in  the  very  place  the  pursuers  hsve  cited,' 
manslaughter  committed  voluntarily,  hy  fore* 
thought  felony,'  or  not  (which  erer  of  the 
degrees  be  received)  casually  by  chamd  wteik. 
There  your  lordships  see  chaud  meile  m  es* 
pressly  brought  under  the  deseriptioa  of  casual  | 
and  so  that  .being  the  case,  we  are  under  the 
letter  of  the  act  Charles  9,  we  are  included 
under  the  first  branch  of  casual  homicide. 

And  as  we  apprehend  this  holds  in  geaeral, 
so  it  holds  more  parfieulariy  in  the  pauBai^n 
case,  where,  whatever  was  designed  ngainil 
Bridgeton,  yet,  ns  to  my  Icid  Strathmore,  tim 
killing  was  casual,  and  therefore  foils  diMllj^ 
under  the  words  ef  the  statute. 

It  affoitis  no  solid  argument  against  us,  that 
the  act  of  pariiassent  bears  these  woids,  **  Fci 
removing  of  all  questkm  and  doubt  that  wmf 
arise  hereafter  in  criminal  pursuits  for  slauwl^ 
ter."  For,  loso,  Tboee  words  must  ottUhn 
understood  with  regsrd  to  the  partienlars  CBaol^ 
ed  upon,  that  it  is  for  removing  aU  dsahts  as  to 
those  inrtieulars ;  for  it  can  never  he  pretenddh 
timt  Aiaior  nnsr  nei  of .naslinmaaa  caBld 
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•U  diaHi^  «?«i  itpoi  onfomeeB  eawt,  many 
of  which  miffbt  happen  thai  could  not  fall  on- 
dor  the  vrorja  of  toat  law :  for  ioataoce,  ho- 
nvtide  ooamiitted  in  suppremiMr  a  moh,  atiietly 
ipnlriW,  fiilla  onder  noa^  of  the  words  t^  or 
komiekw  oommitled  »  proTcatin^  the  caoape 
of  a  jpriaoner  actually  impriaoned,  andendea- 
foarmy  hia  aacape :  and  many  other  caaei  may 
ha  figured.  But  Sdo»  Aocordin^  to  the  ioter- 
pratalioB  wa  imista^n,  the  actof  pariiameDt 
QOta  raoMif  e  all  ^uestiona,  to  far  at  human  ey  ea 
oaald  faraeae,  if  Ihe  words  '  oaaoal  homicide* 
ha  tafcaa  in  the  sense  we  gire  them ;  and,  on 
Ifaa  cootrarvt  it  does  not  remove  all  questions, 
if  aalnable  hoBiicides,  and  this  very  case  be  not 
iaaladedi  fortbentlieUwhaastatutednothinar 
upon  them,  either  one  way  or  other,  but  hath 
oalyatatutcd  upon  murder  merely  accidental, 
homicide  in  defence,  and  the  others  therein 
laantioned.  Besides,  that  it  may  be  pletl  with- 
col  any  stretch,  that  a  culpable  horoioide  is  a 
apacies  of  homicide  in  detence ;  tbouffh  not 
pcadaaly  in  defence  of  life,  it  is  in  defence 
ai^nst  a  farther  injury  threatened,  and  ex- 
pected from  the  prior  injury  alreaily  given : 
aad  on  these  considerationa,  me  humbly  appro* 
bendy  the  act  of  parliament  makea  nothing 
a^nat  the  paonel,  but  ratlier  favoura  him, 
aiaoe  the  question  is  anent  a  homicide  purely 
oaaaal  as  to  tlie  person  that  was  killed :  and 
which  consideration  entirely  dislinguiahes  bis 
case  from  ^f^y  other  case  that  hath  been  tried 
aince  the  act  of  parlianftnt.  And  it  may  not 
haimprnperto  notice,  that  sir  Geoige  Mac- 
Iwaaie  aays,  **  The  word  «*  casual,'  in  the  ru- 
hprio  of  this  act,  is  taken  in  tlie  l«z  significa- 
tian.y  And  why  not  then  take  it  in  the  aame 
laxaignifioalioo  in  the  statutory  part? 

It  b  now  proper  to  tid&e  notice  of  sir  George 
Biaokenaie's  obserrations  upon  the  61st  act, 
Jamea  1.  And  in  the  6rst  place,  if  sir  Georffe 
ha  anppoaed  to  go  as  far  in  bis  opinion  as  the 
pursuers  plead,  we  must  beg  leave  to  oppone 
the  law,  and  submit  the  interpretation  of  it  to 
your  lordships'  judgment,  as  not  suflBciently 
supporting  his  opinion.  2do,  sir  George  says 
Mtthiog  against  the  shiughter's  being  casual  in 
the  present  case,  where  the  blow  was  intended 
as  one,  and  another  struck  by  faulity.  Stio, 
Hia  words  do  not  go  so  far  as  the  pursuers 
woohl  stretch  tbem ;  for,  in  hia  observation  on 
the  said  51st  act,  he  only  says  in  p^eneral, 
**  That  ekund  melie  or  homuidium  m  rtjra  com- 
UNmna,  is  capital  by  our  present  law^:"  and  so 
il  ia  ia  many  oaaea  ;  for  instance,  where  the 
kilter  is  the  provoker,  where  he  reiterates 
atrelns  in  #ueh  a  manner,  as  to  shew  a  fore- 
thought and  formed  deaiga,  although  not  pre- 
■saditaled  for  a  long  interval  of  time  before : 
hot  air  George  does  by  no  means  say,  that 
cAavd  aie//e  or  Aoaitridiasi  ia  rtjra  tommmum, 
ia  in  every  case  capital ;  the  contrary  is  ror»st 
cartaia,  aa  wiU  appear  firom  year  lordships' 
jadgweats  aflerwsffds  to  bo  aotictd. 

Bia  observation  upon  the  9Qth  aot  in  no  ways 
againat  na;  he  saya,  indeed,  *'  That  awrder, 
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is  punishable  with  death :"  by  which  he  must 
mean  premeditated  malice,  and  that  iatrae; 
fur  no  donbt  malice,  where  it  can  be  preaumad 
from  the  act  itself,  and  where  the  contrary  doea 
not  appear  from  circumstancea,  is  puuishabft 
by  death,  without  further  forethought;  bat 
then  he  subjoins  an  exception,  which  leavea 
the  matter  where  it  was,  **  except,"  says  hOf 
**  it  be  caanal ;"  that  ia,  according  to  the  worda 
of  the  law :  and  90  the  question  remains,  what  li 
casual  in  the  aease  of  that  law  f 

The  pursuers  use  an  argumcat,  which  seema 
to  be  or  no  force,  *'  That  if  manslaughter  waa 
not  capital,  then  the  crown  could  not  pardon 
any  capital  slaughter;  because  by  our  law  tha 
crown  could  not  pardon  murder.*'  We  might 
eaaily  admit  the  whole,  without  hurting  our 
argument ;  for  if  it  be  true  that  the  crowa 
could  not  pardon  murder,  then  it  is  likewiaa 
true  |bat  be  could  not  pardon  any  slaughter 
that  waa  capital;  because  no  slaughter  waa 
capital  but  murder :  nevertheless  the  position; 
that  the  crown  could  not  pardon  murder,  is  not 
supported  by  practice,  and,  we  doubt,  not  by 
our  law;  becauae  in  aeveral  cases,  even  of 
murder,  the  very  thing  statuted  is,  *'  That  the 
person  of  the  criminal  shall  be  in  the  king'a 
will ;"  consequently  the  king  can  pardon,  aa 
well  aa  order  to  be  put  to  death. 

The  pursuers,  in  their  Information,  next  go 
on  to  mentiou  a  great  many  caaes  that  hava 
been  iudged  by  tM  Court  since  tlie  act  1661 ; 
and  the  orst  mentioned  is  that  of  Wm.  Doug* 
las,  which  appears  in  the  Recorda,  aad  is  no«* 
ticed  bv  air  George  Mackenzie,  and  is  indeed 
noticed  bv  him  aa  a  foundation  for  some  things, 
whereu  be  seems  to  go  too  far.  But  thiscaaa 
will  never  deaerve  any  regard ;  it  has  alwaya 
been  looked  upon  aa  a  hm  one,  and  we  arc 
afraid  a  feproach  on  the  justice  of  the  nation. 
But  at  the  same  time  the  fault  did  not  lye  oa 
the  Court ;  it  waa  truly  the  jury ;  for  the  trial 
went  in  i^eneral  upon  the  art  and  part;  and 
there  appears  no  particular  pleadings  to  this 
purpose  on  record  in  that  case :  so  that  what 
sir  George  says  of  it  must  be  from  mere  me» 
mory  of  things  not  thought  fit  to  be  recorded. 

The  next  caae  mentioned  is  that  of  Nicol- 
son,  in  the  year  1673,  which  can  never  m^ca 
for  the  pursuers,  because  there  your  lordships 
sustained  both  th#  libel  and  the  defence,  though, 
indeed  the  defence  was  not  proveil :  and  there* 
fore,  if  the  pursuers  say,  that  the  defence  waa 
upon  chaud  mclUy  or  culpable  homicide ;  tha 
case  is  with  us,  because  your  lordships  aua- 
taioed  the  defence.  And  although  in  reality 
the  crime  was  proved  to  be  wilful  nuirder,  and 
the  defence  not  proved  ;  yet  so  far  it  ia  on  tha 
panuel's  side,  that  the  advocate  insisted  Nieol- 
son  was  verfant  in  re  iUicUa^  by  carrying  a 
gun,  which  he  acknowledged  used  to  go  off  oa 
lialf-beud;  vet  your  lordships  austamed  the 
defence,  '<  'f  bat  the  gun  went  off  in  a  atrtig- 
gie."  And  if  an  argument  fram  a  lawyePa 
pleading  be  good  for  any  thing,  sir  George 
Mackenzie  plod  for  tbepannel,  in  tbstcase, 
saaieol'tlia  vtfy  mm  namoiyim  maow  inaiat 


IfiS]  S  GEORGE  II. 

•fly  **  That  there  wm  do  prejudice  against  tho 
ficrsoD  killed,  and  that  the  i^ud  went  off  in  a 
•troQfgle."  But,  indeed,  thecaae  is  naught  in  the 
argument,  and  it  seems  very  strange  why  it  is 
died :  it  is  true  the  man  was  said  to  be  cfrunk, 
and  there  was  not  a  pre? ious  quarrel ;  but  then 
there  was  no  provocation,  no  justa  cauia  ira- 
eaniur,  and  no  iracundia  at  all ;  but  the  gun 
was  twice  dohberatelv  snapped,  and  the  third 
tine  the  man  was  killed. 

The  third  case  mentioned,  is  Murray  contra 
Gray,  yet  less  to  the  purpose  than  any  other : 
fbr  there,  the  giving  ttie*  wound  was  libelled  so 
fiur  premeditate,  that  the  slayer  followed  the 
•erson  out  of  the  house  where  be  was,  and 
kiUed  him  without  anjr  provocation :  and  not  one 
flingte  fact  was  pled  m  defence,  but  a  strange 
demand  made,  that  the  lords  should  make  ao 
inquisitioo,  in  order  to  discover  who  was  the 
first  agp^ressor;  but  it  was  not  once  pled  that 
the  deninct  was  the  aggressor  or  provoker, 
^hat  can  be  the  meaniuff  of  citing  such  cases? 

The  next  case  cited  is  that  of  Aini,  in  the  year 
169S ;  which  indeed  is  something  more  to  the 
iparpose,  but  yet  does  not  answer  the  pursuers' 
intention :  for  the  lords  did  not  there  find,  that 
•very  homicide  was  capital,  except  what  was 
■Aerely  accidental ;  they  indeed  sustained  the 
libel,  and  repelled  the  defences,  which  were 
mainly  founded  u|)on  provocation  by  ill  words 
from  a  woman,  and  her  throwing  a  chamber- 
pot at  the  pannel*s  face,  who  was  a  soldier : 
which  the  lords  did  not  find  sufficient  to  excul- 
pate from  the  libel,  which  bore  reiterate  strokes 
to  have  been  given  the  woman  in  her  own  door 
(which,  by  the  bye,  was  hamesudken)  she 
thrown  over  the  stairs,  and  pursued  by  the  then 
pannel.  That  case  was  very  singular :  first, 
an  attack  npon  a  woman  by  a  soldier,  who 
ought  to  have  contemned  insults  from  the  fe- 
male sex,  at  least,  not  returned  them  with  any 
blows :  no  injury  of  tliat  kind  from  a  woman 
can  justify  blows  given,  much  less  reiterated 
blows,  aiid  delibcratdy  trampling  to  death, 
throwing  her  over  her  stair,  and  still  continuing 
to  pursue  her :  there,  the  presumed  difference 
of  strength,  and  difference  of  the  sex,  made 
such  an  attack  a  barbarous  murder ;  just  as  an 
invasioQ  bv  a  much  striinger  man  agamst  a 
weaker,  or  by  a  man  against  a  woman,  although 
not  with  a  mortal  weapon,  would  make  a  blow 
with  a  mortal  weapon,  given  by  such  a  woman 
or  weaker  person,  come  vrithin  the  description 
of  self-defence :  which  is  a  case  that  lawyers 
state,  although  the  same  thing  wonM  not  be 
good,  if  they  were  of  equal  strength,  or  that 
ue  invasion  was  by  the  woman,  or  person  of 
weaker  strength. 

Another  case  mentioned,  is  that  of  Carmi- 
chael  in  the  year  1694.  But  sure  your  k>rd- 
ships  must  be  weary  of  so  many  cases,  so  little 
to  tiie  purpose ;  for  neither  there,  is  there  one 
circumstance  pled  upon  to  exclude  forethought, 
or  to  show  that  the  thing  was  casual  in  any 
sense ;  but  some  trifling  objections  against  the 
form  of  the  libel :  only,  indeed,  drunkenness, 
by  itself,  waa  foonded  oii|  which  your  kyrdshipa 
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(  did  not  sustain.    And  who  can  doubt  it  myst 
be  so  ? 

The  seventh  case  mentioued  b  v  the  puiaacis, 
is  that  of  George  Ouming,  in  tlie  year  169&« 
And  open  looking  into  the  ease,  it  moat  ba 
owned,  that  it  seems  a  very  narrow,  hard  easM 
but  then  the  whole  burdun  of  the  porsuart* 
pleading  turns  upon  this.  Ttiat  supposing  Ihera 
was  a  rum,  and  that  the  thing  happened  vpoo 
a  sudden  ouarrel ;  yet  Cuming  himself  waa  thm 
first  provoker,  and  the  aucior  rixm^  and  tliera* 
fore  could  not  plead  the  benefit  even  of  aelf-* 
defence ;  which  indeed  brings  the  case  wilbhi 
what  all  lawyera  agree  on.  And  had  it  mok 
been  fbr  that  circumstance,  it  is  impossdile  th« 
decision  could  have  gone  as  it  went :  for  in  ef« 
feet,  the  king's  advocate  admitted  the  dvleiioey 
barring  that  circumstance ;  but  iuKiHtcd  apoQ 
that  as  what  governed  the  case.  Yet  still  the 
decision  is  narrow. 

The  pursuers  also  mention  the  case  of  Bur-' 
net  of  Carh>ps,  anno  1711.  But  ii  b  plainly 
against  tliem ;  and  it  being  to  be  notiosd  for 
the  pannel,  shall  not  be  dwelt  u|K>n  here. 

Tne  next  case  is  that  of  Hamilton  of  Green, 
anno  17 16  ;  ithich  doea  not  all  meet :  for  thar« 
a  plain  murder  was  libelled,  that  the  |umnel 
first  made  aeveral  puslies  with  his  sword  and 
scabbard  upon  it ;  and  not  content  with  that, 
drew  the  sword,  and  gave  the  defunct  the  mor- 
tal wound.  Aiid  no  provocation  was  pled  upon, 
on  the  part  of  the  pannel,  except  what  was  ver-- 
bal  only.  And  the  only  real  injury,  bv  sthkinif 
with  the  sword  and  scabUsrd,  was  admitted  to 
have  been  given  by  the  pannel.  And  though 
it  was  th^  i^ed,  that  the  defunct  hinsself 
rushed  upon  the  sword,  that  was  contrary  to 
the  libel.  And  if  the  fact  had  come  so  out,  the 
libel  would  not  have  been  proved.  And  there- 
fore, that  ease  does  not  all  meet ;  for  iliere 
were  not  aufficient  circumstances  to  exclude 
the  dole,  or  so  much  as  to  make  a  komicidinm 

Another  case  they  mention,  b  that  of  Tho- 
mas Ross,  and  Jeffery  ttoberts,  30th  Jol^, 
1716 ;  which  makes  against  the  pursuers,  as  it 
b  set  forth  by  tbemselres :  for  there  the  lorde 
did  sustain  the  defence  of  provocation  by  words, 
receiving  a  btow  on  the  face,  being  pulled  down 
to  the  ground,  and  beat  with  a  great  stick  or 
car-rung,  relevant  to  restrict  the  libel  to  an  arlii- 
trary  uuniahment  And  thoi^  the  words, 
*'To  tne  immiaent  danger  of  lua  life,"  are  in- 
sert, as  they  were  pled  m  the  defence ;  yet  that 
was  not  a  fact,  but  a  conseonence  inferredfroaa 
the  being  struck  with  a  stiw.  Andif  the;»crt» 
culum  vitm  had  been  the  fbimdatioa  on  which 
the  interlocutor  went,  then  it  must  have  beem 
unjust ;  because  no  man  alive  ever  doubtcil, 
that  a  man  in  self-defence  might  lawfully  kill, 
without  being  subject  to  any  arbitrary  punish-" 
ment  whatsoever :  but  the  case  was,  that  yonr 
lonUbips  found  the  provocation  and  real  injuries 
reduced  the  fact  to  a  homkidium  culpctmmu  . 
You  indeed  sustained  the  reply,  that  the  de- 
funct was  held  by  Jeffrey  at  the  time  of  rcceiv* 
ing  the  woumU  becMW  that  aidnded  the  de» ' 
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fente  of  the  pannel's  being  upon  the  ^ond 
when  be  gave  the  woand,  and  made  the  fact 
amount  to  mufder;  because  it  never  was 
doubted,  but  if  one  stab  another,  especially  with 
m  knife,  which  it  stabbing  in  the  most  barbarous 
sense,  when  that  other  is  held,  and  so  put  out 
of  the  state  of  doing  further  injnry,  that  is  mur- 
der by  the  law  of  all  nations. 
^  The  pursuers  likewise  mention  m  case  of  Da- 
vidson, without  noticing  either  date  or  circum- 
fltanoes ;  and  therefore  the  pannel  must  con- 
dude  there  was  no  defence  proposed,  exclusive 
of  the  dole  or  forethought. 

The  case  of  Lindsay  and  Brock,  the  Greenock 
taylors,  is  very  far  from  putting  the  case  out 
ot  doubt,  or  indeed  touching  it  at  all.  The 
case  was,  that  the  defunct  was  enticed  out  of 
hit  bouse,  and  was  attacked  by  two  at  the  same 
time;   and  when  he  and  they  were  on  the 

Sound,  one  of  (hem,  which  came  out  to  be 
ndsay,  stabbed  him  in  the  throat  with  a  pen- 
knife. Tliere  your  lordships  did  not  sustain 
the  crime  as  capital  against  them  both,  even 
upon  the  art  and  part,  but  only  against  the  one 
who  should  appear  to  have  given  the  stab,  and 
that  came  out  to  be  Lindsay :  but  then  indeed 
you  found,  not  without  difference  in  opinions, 
that  nevertheless  he  had  the  benefit  of  the  in- 
demnity, upon  this  foundation,  that  though  the 
homicidium  was  dohsumy  because  of  the  cir- 
cumstances, yet  it  was  not  from  malice  preme- 
ditate :  and  the  majority  were  of  opinion,  that 
the  indemnify  excluded  nothing  but  premedi- 
tate murder,  and  did  not  touch  any  case  done 
in  rixa,  notwithstanding  the  person  guilty 
might  be  the  auctor  rix^.  This  does  by  no 
means  determine  any  question  betwixt  a  dohh' 
turn  and  cnlponum  homicidium ;  for  that  fact 
was  insisted  to  be  dolosum,  and  indeed  so  found. 
It  IS  true,  it  proves  that  an  indemnity  may  reach 
•von  a  homicidium  dolomm^  where  the  dole  arose 
immediately,  and  not  ex  intereallo ;  but  that 
says  nothing  to  this  question,  nor  is  it  proper  to 
enter  upon  the  argument  about  the  indemnity, 
BOW  that  the  judgment  is  given. 

The  case  of  Mathews,  the  soldier,  the  pnr- 
sucrs  admit,  was  of  the  same  nature,  and  so 
needs  no  other  answer;  only,  that,  in  that 
oase,  there  were  no  circumstances  sufficient  to 
exclude  the  dole,  or  make  it  only  a  culpable 
komicide. 

These  are  all  the  cases  the  pursuers  have 
mentioned,  and,  if  numbers  would  do,  no  doubt 
there  is  enough;  but  your  lordships  are  to 
judge  how  far  to  the  plirpose :  and  one  thing  is 
remarkable  with  regard  to  them  all,  that  not 
one  of  them  touches  the  case  in  hand,  in  so  far 
as  concerns  the  slaughter's  being  casual  as  to 
my  lord  Stratfamore,  the  invasion  being  intend- 
ed against  Bridgeton. 

But  now  the  coonsel  for  the  pannel  beg  leave 
to  take  notice  of  several /decisions,  even  since 
1661,  which  directly  establish  the  point  pled 
for  the  pannel ;  and  the  first  is  Mason's  case  in 
the  year  1674,  to  be  seen  in  the  Record ;  and 
also  observed  by  sir  George  Mackenzie.  Ma- 
MB'  wai  aoeiised  of  killing  Raiftotts  tko  do- 


fences  were  three,  first.  That  Ralston  had  fol- 
lowed Mason  from  house  to  house,  at  last  put 
violent  hands  upon  him ;  vv  hereby  Mason  was 
forced  to  throw  him  off,  and  that  he  fell  against 
a  stool.  2do,  That  the  wound  was  not  mortal^ 
but  Ralston  died  ex  malo  regimihe.  Stio.  That 
the  homicide  was  merely  casual,  and  in  self- 
defence,  Ralston  being  the  aggressor.  Tbo 
lords  sustained  the  \i\m  only  relevant  to  infer, 
the  panam  exiraordinariam^  and  separately 
sustained  the  other  defences  to  assoilzie  in  to-^ 
turn,  and  remitted  all  to  the  knowledge  of  tbo 
inquest.  Here  your  lordships  see,  the  l^illing 
only  sustained  aapanam  extraordinariamt  with- 
out regard  tothe  three  defences  of  casual  ho- 
micide, self-defence,  and  dying  ex  malo  regi" 
mine ;  for  they  ore  all  sustained  separately  to 
assoilzie,  even  from  the  pana  extraordinaria  ; 
here  then  was  a  culpable  homicide,  sustained 
only  ad  panam  extraordinariamj  though  neither 
merely  casual,  nor  in  self-defence;  and  sothert 
can  be  no  judgment  more  direct  upon  the  point 
now  pled. 

And  here  the  pannel  must  notice,  once  for 
all,  that  it  makes  nothing  to  this  question,  that 
in  that,  and  other  like  cases  to  be  mentioned, 
a  mortal  weapon  was  not  used ;  for  it  is  ono 
question,  what  is  sufficient  to  make  a  homicido 
only  culpable  ?  And  quite  another,  whether,  in 
our  law,  there  is  such  a  thing  as  culpable  ho- 
micide, though  neither  merely  casual,  nor  in 
self-defence  ?  That  of  the  using  a  deadly  wea« 
pon  enters  into  the  argument,  whether  a  homi- 
cide is  dok»e  or  culpable  only  T  But  it  makef 
nothing  to  the.other  question,  since  homickle 
may  not  be  merely  casual,  although  no  mortal 
weapon  is  used,  as  appears  both  from  this  de- 
cision, and  the  case  or  Baiui  cited  for  the  pur- 
suers. 

Another  case  is  that  of  Grierson  and  others, 
13th  March,  1684 ;  where  the  pannels  being 
accused  of  murder,  for  killing  the  defunct  in  a 
scuffle ;  the  defence  proponed  was,  that  the  de- 
funct was  the  first  aggressor,  and  did  invado 
the  pannels,  or  one  or  other  of  them  ;  and  that 
William  Grierson,  or  one  or  other  of  them,  be- 
ing standing;  before  the  fire,  the  defunct  threw 
the  said  William,  or  one  or  other  of  them,  ia 
the  fire,  and  fell  upon  him  himself;  and  then, 
after  the  scuffle  was  over,  the  defunct  did  rise, 
walked  up  and  down,  discoursed,  and  of  new 
again  beat  the  said  William  Grierson,  and 
threatened  to  kill  him  if  he  would  not  be  g^ne  ; 
that  the  defunct  went  in  good  health  to  the 
door  tbereafWr.  These  the  lords  sustained  re- 
levant to  liberate  from  the  ordinary  pain  of 
death.  Here  is  another  decision  in  point ;  the 
crime  was  not  found  merely  casual,  or  the  Court 
must  have  assoilzied ;  at  least,  could  only  have 
imprisoned,  and  could  have  inflicted. no  other 
arbitrary  punishment.  But  that  was  not  tha 
case,  it  was  found  culpable,  and  not  merely 
casual ;  and  therefore  the  punishment  restrict- 
ed. Sure  then  it  is  not  true  in  law,  that  all  ho- 
micides are  capital,  nnless  they  be  merely  ca- 
sual. 

A  third  case,  is  that  of  Maxwell  aid  otkers^ 
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Vib  N^fembcr,  1690.  paraoed  for  ibe  mirdcr  of 
ioka  KoMol,  Hbrre  the  Court  sustained  tbit 
^tfieoce,  Ibat  there  was  m  pretious  combi nation 
to  iBake  a  ooof  ocation,  in  order  to  debar  and 
,kfltp  out  Mr.  Waiter  M accil,  ininistrrof 
from  entering  into  bit  <»urcb  tbat  Sunday, 
im  oonaeqiicaoa  of  wbiob  a  convocation  bappcn- 
•d  ;  MHl  v^lieB  tbey  were  required  to  ditperM, 
tkejf  look  tbe  keyH  from  the  beadle,  and  beat 
IIm  oolar,  and  ibe  minislcr**  trifle  and  oibert, 
before  the  elaagbter  waa  oommiUed,  relerant 
to  reetrict  tbe  alao|cbt«r  to  ao  arbitrary  pain. 
And  found  yet  further,  tbat  if  auy  actual  at- 
totopi  was  made,  by  throwing  great  etooei  at 
tiM  niniiter,  belbre  committing  tbe  elaugbter, 
tbat  tbat  was  aoffiaent  to  liberato  from  tbe 
■Imighler  giaaiiciter.  Hure  the  first  part  of  tbe 
dei'euoe  implied  neither  aocideotal  homicide, 
■er  setfHielsQce,  but  a  provocation  by  real  in- 
;  yet  tbe  Court  justly  sitainen  it  to  re- 


A  fourth  caaeia  tbat  oTBaMga  llai^Clb 


4tiict 

On  tbe  6tb  Noreasber  tbat  aime  year,  ano- 
ther judgment  waa  given,  Tery  oppwito  to  tbe 
•orsiier's  pleadings^  in  the  Case  of  captain 
Frioe  and  others,  who  were  proeeculed  for 
riMOting  one  John  Raid,  a  tradesman  of  Glas- 
gow, and  seijeaDt  at  tbat  time  of  a  guard  kept 
IB  that  town.  Tbe  ease  was,  that  eapiain 
Prioe,  and  others  with  him,  bad  made  some 
ydiatnrbance  in  tbe  bouse  where  they  lodged, 
'  and  eommitted  sooie  rudeness  to  the  laodhdy 
^aad  her  nuud,  which  occasioned  tbe  guard  to 
be  called ;  and  when  the  guerd  caoie,  oom- 
■anded  by  Reid,  and  entered  the  roam  where 
Price  was,  he  and  bis  company  resisted  the 
guard,  and  one  of  them  shot  Reid  dead.  Tbe 
iefrnce  propeoed  was,  **  That  before  any  spoard 
came,  a  nieb  had  begun  to  rise,  and  bsd  ga- 
thered at  the  door  where  the  officers  were,  who 
had  shut  the  doer  upon  tbemselTes,  and  cried 


•ut  to  ahoot  tbe  dogs,  and  words  to  tbat  pur* 

CI :  Tbat  when  the  guard  came,  they  did  not 
w  it  was  tbe  guard,  but  resisted  sod  fired. 


firem  apprehension  tbat  it  was  the  mob,  and  so 
killed  Hsid  the  commander  of  tbeffuard.'*  The 
lerda  **^  auslained  that  defence  relevant  to  re- 
mrict  tba  UbeL'*  And  in  that  judgment,  be- 
«de  tbe  establishment  of  the  general  principle, 
this  may  be  observed.  That  Reid  was  killed  by 
■nistskn,  as  one  of  tbe  mob,  and  there  neitbar 
waa  nor  could  be  any  provacatien  from  him ; 
Mitber  waa  it  pled,  Tbat  tbe  mob  had  given 
any  real  iiyury,  but  only  wreie  gathered  in  a 
tomuhuoua  way,  and  uttering  injurious  words: 
Yet  tbe  Court  justly  restricted  the  libel ;  though 
it  is  fdain  the  sUuff hter  was  not  accidental,  en- 
ceptin  so  far  as  toe  comnsander  of  the  guard 
was  killed  in  plaoe  of  a  mobber.  Neither  was 
it  aelf-iefenoe,  becaase  tbe  pannels  had  no 
right  to  resist  tbe  guard,  only  there  waa  an 
iij|ury  by  tbeoonvoostiou,  and  an  appreheaaion 
given  of  greater  iiyuries,  tbnugb  that  appps- 
Sension  was  not  solidly  founded. 

Tbe  ease  of  captain  Wallsce  firing  en  tbe 
boys  from  the  Ahhuy,  uMiy  likewise  bn  noliecd ; 
but  being  a  well  known  case,  needs  not  be  at 
Jengtb 


June,  1701 :  He  was  aocnsid  «f  aiBi<der,  km 
giving  repeated  tbmsts,  with  a  drawn  swerd, 
to  one  Itasith,  who  nt  tba  time  bad  no  armi, 
whereof  Smith  ioetanUjr  died ;  and  tbat  be  af- 
ttffwards  boasted  of  his  crime  and  cruelty, 
telling  other  gentlemen,  tbat  be  bad  hawed 
his  sword  U|K>n  the  petson  of  a  fellow  at  Hear* 
bridge.  Tbe  defence  proponed,  and  sustained, 
was,  **  That  tbe  dcfonct  was  tbe  fiiet  aggvresar, 
and  dill  take  bold  of  the  pannel*8  horse-bridle  ; 
and  when  he  was  holding  tbe  berse  by  the 
bridle,  did  give  tbe  paaneT  a  stroke  over  the 
face  with  a  rung  or  tree,  and  woyaded  bim  to 
the  effusion  of  his  Mood ;  and  that  the  defunct 
beat  tbe  pannei  from  hie  horse."  These  were 
<*  found  relevant  to  restrict  the  libel  to  an  arbi- 
trary punishment"  And  then  the  reply  waa 
sustained  relevant  to  elide  it,  "  That  tbe  pan- 
ad  beat  the  defunct  on  the  face  with  a  twisted 
rod,  before  he  stmck  the  panneL"  Here  again 
the  point  is  filed;  no  casual  homicide,  nor 
homicide  in  self-defence;  and  so  y  our  kwdshipa 
bad  found  by  a  former  interkiciitor,  wherein 
you  repelled  the  defence,  when  propeoed  as 
self -defence,  but^et  raMricted  the  puaisbmcnt, 
because  tbe  liomicide  wsa  culpable. 

A  6tb  case  yet  stronger,  is  tbat  of  tbe  Ist  of 
ilarcb,  1710:  Peter  Hadesn,  who  was  ne- 
cuscd  of  the  murder  of  James  Rwing,  by 
shooting  him  dead  with  a  fbwiing-pieoe,  wban 
Ewing  bad  no  arma  in  bis  band.  The  defenon 
sustained  to  restrict  the  libel  to  an  ariutrarw 

Knisbment  wsa,  **  That  tbe  defunct  ^uarreT- 
I  the.  pennel,  under  the  neme  of  rascal,  bow 
be  durst  carry  a  fowling-piece,  and  tbat  if  thn 
prince  bad  bis  own,  be  durst  not  so  do  ;**  nnd 
adding  these  words,  '» That  her  miiH^y  waa 
bttt.a  whore;"  and  thereupon  assaulted  tbe  pen- 
nel* for  taking  his  carabin  from  him.*'  These 
are  tbe  words  of  the  interiocutor ;  and  it  ia  ea 
plain,  tbat  no  observatkm  needs  to  be  Mode 
upon  it. 

Another  case  is  that  of  Bathgato,  93d  Janu- 
ary,  1710:  he  was  aocttseirof  murdenng 
Andrew  Braidwood,  by  throwing  him  down  to 
the  ground,  and  giving  him  several  strokca  and 
bruises,  whereof  he  died.  Your  kirdibipe 
*■  found  the  libel  only  relevant  to  infer  an  arbi- 
trary ponbhroent  ;'*  vet  the  fact  was  not  en« 
tireiy  casual,  nor  pled  to  be  so :  and  you  ana- 
tained  the  defence,  •«  That  the  throwing  down 
libelled  wsa  only  a  wrestling,  out  of  no  nsalioe^ 
aad  tbat  previous  thereto  the  defunct  was  vale- 
todiaaiy,  and  in  tbe  habit  of  spitting  blood,**  iw* 
levant  to  elide  the  libei  in  loium. 

The  case  of  Govan.  3d  March,  1710,  is  net 
so  plain  as  tbe  others  above-mentioned ;  bwt 
vet  it  does  assist  in  tbe  question:  for  there  yenr 
lordships  sustained  opprobrious  Isnguage  and 
invasion,  by  healing  in  a  scufle,  though  with- 
out mortal  wespona,  relevant  to  reetrict  the  pn* 
nishment  of  kining  with  a  sword,  even  suppesn 
the  killing  should  be  proved  to  have  been  witb- 
out  the  door  of  tlie  house,  when  the  last  besting 
waa  only  pretended  to  have  been  witlun  tbe 
;  and  io  tbe  beating  muA  bnve  beep  •« 
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before  giving  the  woaml,  and  the  paniiel  em- 
[plojed  in  pro$equenio^  \jy  way  of  retortion  of 
the  injury  tnat  had  been  given. 

Another  unanawerable  caae  is  that  of  Car- 
lops,  Janaa'ry  8th,  1711 ;  the  drcomstancef  of 
which  are  so  wdl  known,  that  it  is  in  vain  to  re- 
peat them ;  snre  it  was  neither  accidental  ho- 
micide, nor  homicide  in  defence :  hut  the  lords 
snstained  the  defence,  that  the  beating  was  per 
pluret  comrniaumy  in  oonjanction  with  any  two 
of  the  foDowing  defences,  tix.  *<  That  any 
beating  committed  by  them  was  in  a  tnlsie  or 
rur«,  in  which  they  mixed  themsdfes,  to  re- 
lieve a  yoath  in  the  defunct's  grips,  or  in  a 
stmggle  with  him.  Or,  frpartflist,  that  they 
had  awords  about  them,  ana  only  made  use  of 
stares  or  batons,"  relevant  to  restrict  the  libel  to 
an  arbitrary  punishment. 

There  is  another  case  likewise  worth  no- 
ticing; IBth  I>eoember,  171S;  the  caae 
of  Serjeant  Davies,  who  was  accused  of  the 
murtler  of  Mr.  Robert  Paiii — where  Tomr 
lonlships  *<  found  the  pannel  his  being  alone, 
tiroe  and  place  libelled,  and  a  scuffle  then  hap- 
penin^f  betwixt  the  defimct,  with  two  or  three 
more  in  his  company  and  the  pannel,  and  after 
m  beating  with  staves  betwixt  the  said  men  and 
the  pannel,  the  said  pannel  his  retiring,  and 
calling  for  the  guard,  and  being  mutilate  m  the 
band  before  he  gave  the  said  mortal  wound, 
relevant  to  restrict  the  libel  to  an  arbitrary  pu- 
nishment" 

Another  very  late  case  is  that  of  Jasper  Key- 
■ano,  14th  December,  1794,  where  the  pannel 
being  accused  of  killing  Robert  Latnb,  by 
throwing  him  over  the  stairs,  without  cause  or 
provocation,  whereby  be  was  brained,  your 
lordships  sustained  it  only  ■*  relevant  to  infer  an 
arbitrary  punishment."  Yet  sure  it  was  not 
accidental,  far  less  in  defence.  All  which  cases 
plainly  establish  the  point,  that  even  since  the 
act  of  parliament,  1661,  the  constant  practice 
liatli  iM^en  to  find  cul|)able  homicides  only  re- 
levant to  inter  arbitrary  punishment ;  and  that 
there  are  homicides  not  punishable  with  death, 
tlioogh  neither  merely  accidental,  nor  in  self- 
defence. 

There  is  also  a  case  which  deserves  to  be 
noticed  as  to  that  point,  of  a  third  paity's 
lioing  killed  when  interposing  betwixt  other 
two  in  a  scuffle :  which  is  the  case  of  John 
Graham,  Ist  December,  1719,  where  Graham 
was  accused  of  murdering  David  Cochran. 
liut  yotir  kMrdship  snstained  the  defence, 
««  That  while  he  was  attacked  by  BIyth  with  a 
drawn  durk,  the  pannel  was  in  his  own  de- 
fence with  a  drawn  bayonet ;  and  that  in  the 
meao  time,  the  defunct  iDter|iosing  as  a  redder 
betwixt  them,  did  casually  receive  the  wound 
libelled,"  relevant  to  icstrictthe  libel  to  an  ar- 
bitrary nunlshroent. 

This  Intbrraation  having  drawn  to  so  great  • 
length,  we  arc  unwillinvfto  trouble  your  lord- 
ehips  with  fiirtlier  refiprences  to  the  laws  of 
other  countries,  jtarticularly  to  the  law  of  Eng- 
land ;  atctioiigh  we  apprehend  the  law  there 
docs  not  differ  sabstantiatly  from  our  law  in  I 
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this  particidar,  except  it  be  in  these ;  1st,  That 
manslaughter  is  id  efflsct  not  punishable  at  all 
in  England,  otherwise  than  by  a  kind  of 
elusory  punishment;  9do,  That  in  do  case 
db/ttf  IS  presumed  only  from  the  giving  the 
wound,  except  upon  the  particuhir  statute  of 
stabbing:  wnereas,  inde«l,  it  is  in  seven! 
cases  otherwise  with  us ;  culpable  homicide  it 
punishable  arbitrarily,  and  no  doubt  in  many 
cases,  where  contrary  circumstances  do  sot 
appear,  the  giving  the  wound  presumes  dole^ 
aftd  even  by  the  statute  of  stabbing,  the  kiHer 
hath  the  Muefit  of  his  cleigy,  if  the  person 
killed  give  the  first  blow  or  real  provocatioii, 
and  that  although  the  provocation  did  not  im* 
mediately  precede  the  act  of  killing,  if  it  hap- 
pened at  any  time  of  the  quarrel. 

That  by  tlie  ancient  law  of  England,  slay- 
ing a  man  did  not  infer  death,  yet  perhaps  not 
what  we  call  murder  itself,  seems  plain  from 
Assisa  Hsnrtci  Rifia  apud  Northampton,  pub- 
lished by  Selden,  in  his  Janus  Anglorum,  page 
190,  of  the  last  edition ;  by  which  it  appears, 
that  even  murder  itself  and  robbery,  was 
ptmishable  only  by  mutilation,  such  as  cutting 
off  the  band  or  foot :  and  all  their  law-booka, 
as  well  as  the  daily  practice,  establishes  the 
distinctiott  betwixt  forethought  felony,  and 
alaymg  on  suddenty ;  yea  of  old,  even  a  mur- 
derer by  mtlice  prepense  seems  to  have  had 
the  benefit  of  the  cliergy,  and  that  benefit  only 
taken  ftway  from  auch  murderers  by  the  first 
act,  99rd  fienry  8,  and  their  books  of  reports 
are  full  of  the  examples  that  slaughter  on  sud- 
denty is  not  murder  or  capital.  In  Coke^ 
Reports  it  is  stated,  that  several  men  playing 
at  bowls,  two  of  them  quarrelled,  and  a  third, 
in  revenge  of  his  firiend,  stmdc  the  other  wiili 
a  bowl,  of  which  wound  he  died :  this  was 
held  manslaughter ;  for  it  was  done  upon  a 
sudden  emotion,  in  revenge  of  his  friend. 

There  likewise,  two  'joys  combating  toge- 
ther, one  of  them  was  scratched  in  the  face, 
and  his  nose  run  a  great  quantity  of  blood ; 
he  went  three  quarters  of  a  mile  off  to  hia 
father;  who  seeing  him  all  bloody,  took  in 
his  hand  a  cudgel^  and  went  three  quarters  of  a 
mile  to  the  place  where  the  other  boy  was, 
and  struck  him  upon  the  heftd,  of  which  the 
boy  died.  This  was  held  but  manslaughter; 
for  the  ire  and  passion  of  the  father  was  con- 
tinued ;  and  there  was  no  time  determined  ia 
the  law  that  it  was  so  settled,  that  it  shall  bo 
adjudged  malice  prepense  in  law. 

The  case  of  Bfawgridge.  set  down  at  length 
by  lord  chief  justice  Keylhiginhis  Repoils, 
makes  strongly  for  us ;  and  we  beg  leave  to 
refer  to  the  whole  treatise  there  set  down,  and 
partieulariy  tp  the  first  ground  of  provocation, 
which  he  declares  to  be  sufficient  so  as  to  alle- 
viate the  act  of  killing,  and  to  rciluce  it  to  a 
bare  homicide :  he  says,  **  If  one  man,  upoa 
angry  words,  shall  make  an  atsaull  upon  ano- 
ther, eitber  by  pullinsr  him  by  the  nose,  or  ftl- 
lipping  tipon  the  forehead,  and  he  that  in  so 
assaulted  shall  draw  his  sword,  and  irame* 
diately  nm  the  other  thoroW|  that  is  butmtn- 
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tUagbter;  for  the  peace  is  Woken  by  tbe 
pt*rt(ui  killed,  and  wilb  aa  iudigoity  to  him 
that  received  tbe  amult :  besides*  he  that  was 
so  afirooted  mi{(ht  reasonably  apprehend,  thai 
be  that  treated  him  io  that  manner  roi(;ht  bate 
some  further  design  upon  him.'*  Your  lord- 
ships see  how  close  this  is  to  the  case :  the 
insult  and  indiiBptiity  dooa  by  Bridgeton  was 
▼astJ  V  stronger  ihsn  any  thing  here  mentioned, 
and  baring  receired  such  an  affront,  tbe  pannel 
bad  reason  to  expect  worse ;  more  especially 
when,  as  we  offered  to  prove,  Bridgeton  was 
endearouring  to  pull  out  my  lord  S(rathmore*s 
sword. 

We  must  likewise  humbly  refer  to  sereral 
cases  set  down  by  Serjeant  Hawkins,  in  his 
Pleas  of  the  Crown,  which  fully  agree  with 
what  we  now  plead;  and  particularly  take 
notice  of  what  he  says,  pag.  84.  **  If  a  third 
person  hap|ien,  accidentally  happen,  to  be 
lulled  by  one  enffsged  in  a  combat  with  ano-* 
Iher,  upon  a  sudden  quarrel,  it  seems  that  he 
irho  kills  him  is  guiltv  of  manslaughter  only.'* 
And  it  would  seem  that  there  is  even  a  diffe- 
rence made,  betwixt  killing  a  person  that  en- 
deavours to  interpose,  if  he  UUl  that  he  comes 
for  that  purpose,  and  killing  one  who  acci- 
dentally is  interposed  betwixt  the  two  contend- 
ing parties,  which  was  my  lord  Stratl^more's 
case.  The  kilUng  him  who  interposes  to  se- 
parate, if  he  give  notice  what  he  is  doing,  is 
reckoned  worse  than  the  killing  the  other. 
And  this  observation  shews  that  the  present 
case  is'  stronger  tlian  the  above-cited  case  of 
Graham,  where  your  lordships  restricted  it  to 
an  arbitrary  punishment  And  what  thai  au- 
thor observes,  confirms  a  distinction  we  have 
Bade,  betwixt  a  man  qoarreUiug  uith  another, 
and  killing  a  third  party,  where  it  is  proved 
the  killer  bad  a  felonious  intention  to  luurder 
the  other,  and  the  case  where  that  does  not 
appear;  for  however  in  the  first  case,  be 
might  be  jruilty  of  tne  murder  of  tbe  third 
party,  vet  if  a  design  to  murder  the  person  he 
quarrelled  with  is  not  proved,  then  he  can  never 
auffer  capitally  for  killing  the  third  party :  and 
we  have  already  endeavoured  to  prove,  that 
that  must  be  the  case  as  to  Bridgeton,  where 
he  ^ve  the  provocation,  and  no  act  followed 
against  him  sufficient  in  law  Io  establish  a 
dengn  of  murdering  him. 

The  pursuers  have  dted  the  same  books, 
and  Mawgridge*s  Case,  as  for  them  ;  but  that 
we  submit.  The  particular  cases  of  IloUowsy, 
and  Williams  the  Welch  man,  8|K>ke  of  by 
Kcyling,  are  not  at  all  to  the  purpose :  the 
Wclchman's  case  was  no  judgment;  but  nei- 
ther in  that  nor  in  Holloway's  was  there  any 
real  personal  injur}',  on  which  a  great  stress  is 
laid  lu  all  these  queslions. 

The  pursuers  mention  another  case  stated, 
but  never  adjud^j^ed;  a  person  shooting  at 
fowls  with  an  intent  to  steal  them,  accidentally 
kills  a  man ;  that  will  lie  murder.  This  |»cr- 
haps  may  be  justly  doubted.  Sure  it  would 
be  too  severe.  But  supposing  it  were  so,  it 
If  of  no  importance:  slMliDg,  ctcb  of  foirlsi 


by  tbe  law  of  England,  is  felony  of  malicn 
prepense;  and  where  a  man  attempting  to 
commit  one  felony,  does  another,  there  is  littln 
doubt  but  in  strict  law  he  is  guilty  of  the  felony 
ccnmmitted.*  But  what  is  that  to  ihe  case  of  a 
provocation  by  a  real  injury  ? 

Tbe  pursuers  have  quoted  the  authority  of 
Viiet,  and  a  decision  observed  by  him  irom 
Sande,  to  prove,  that  where  one  man  was  in- 
tended  to  be  killed,  and  another  slain.  Ilia 
crime  is  capital:  in  whicli,  no  doubt,  Voet 
differs  from  many  as  learned  lawyers,  who  ara 
of  the  other  side.  But  his  opinion,  ami  that 
of  Sande,  is  obviated  by  what  is.  already  said  : 
it  is  only  in  the  esse  ot  no  provocation  or  real 
injury  on  the  part  of  him  who  was  designed  to 
be  killed.  And  9do,  It  is  always  taken  for 
granted  by  Voet,  and  all  who  are  of  that  opi- 
nion, that  the  design  of  murderini;  the  person 
intended  to  be  invaded,  do  appear  and  is  proved : 
but  we  have  already  shewn,  that  cannot  be  said 
in  the  present  case. 

The  pursuers  pretended,  that  there  was  a 
circuinstance  in  the  libel  which  implied  malioa 
against  the  earl  of  l^rathmore,  \'m»  ^*  That 
the  thrust  given  was  followed  by  a  second 
push.'*  But  as  there  is  nothing  in  this  fact,  it 
may  be  tbe  subject  of  imagination,  but  caa 
never  be  the  subject  of  proof,  unless  it  wera 
pretended,  as  it  ia  not,  that  the  itannel  drew 
oack  or  out  bis  sword,  and  made  a  second 
thrust ;  which  will  appear  not  to  be  true,  from 
the  nature  of  the  wotmd;  and  tbe  thrust  nill 
be  found  to  have  been  so  momentary,  that  il 
waa  impossible.  2 Jo,  If  an v  thing  like  thai 
happened,  it  will  appear,  that  there  was  no 
more  in  it,  but  tlie  panoePs  staggering,  or 
moving  the  sword,  by  his  weight  lining  upon 
it.  3iio,  There  is  no  relevancy  in  it  at  all  ; 
the  fact  being,  that  the  pannel  pushed  as  at 
Bridgeton :  and  no  circumstance  will  make  it 
appear,  that  he  knew  he  had  touched  the  earl 
of  Strmthmore  till  some  time  after  the  lataUty 
was  perfected. 

The  pursuers  further  pretended,  '<  That  aa 
they  bad  libelled  malice,  tliey  would  prove  il 
from  other  antecedent  facts  that  had  happened 
aome  time  before,  whereby  it  would  appear, 
that  there  was  enmity  betwixt  the  defunct  and 
the  pannel." 

It  is  answered  for  the  pannel,  Imo,  That  no 
such  facts  being  hbelled,  nor,  to  this  minute, 
condescended  upon,  either  in  the  debate  or  in* 
formation,  they  can  by  no  meana  enter  into 

*  At  the  Lent  assizes  at  Chelmsford  in 
Essex,  1763,  two  sailora  were  convicted  for 
the  murder  of  a  farmer:  the  case  was,  tha 
sailors  came  to  steal  the  farmer's  fowls ;  tha 
farmer  with  his  son  pursued  them  ;  one  uf  tha 
sailors  struck  the  fanner  several  blows  on  tha 
arm,  which  (though  not  likely)  killed  him. 
This  was  held  to  be  murder ;  because  the  act 
they  were  about  was  unlawful ;  but  tbe  sailors, 
aAer  several  refspitea  from  execution,  received 
his  majesty's  most  gracioiu  pardon.  Joraisr 
Editigu, 
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the  proof,  otherwise  the  highest  injastice 
would  be  done  to  the  pannel  io  this  and  erery 
each  case:  for  ifthe  pretended  facts,  inferring 
malice,  had  been  libelled,  then  it  would  have 
been  competent  to  the  pannel  to  haTe  elided 
the  same  oy  a  proper  proof,  to  shew  that  they 
inferred  no  malice  on  his  part ;  he  might  have 
proved  dissimulation  or  reconciliation,  and 
would  have  been  prepared  for  that  purpose. 
But  where  such  facts  are  conceialed,  and  may 
have  happened  at  an  unknown  dbtance  of  time, 
it  is  impossible  the  pannel  can  be  prepared 
with  proper  evidences.  And  though  it  is 
sufficient,  in  an  indictment,  to  libel  malice  in 
general,  in  order  to  make  a  relevancy;  yet 
then  it  is  alwsjrs  understood  that  the  pursuer 
intends  no  more  than  the  presumed  malice 
arising  from  the  fact  libelled :  neither  can  such 
nroofcome  in  under  the  head  of  art  and  part, 
oecanse  that  can  only  have  regard  to  such  facts 
as  happened  at  the  time  of  committing  the  ac- 
tion complained  of,  and  such  as  import  a  share 
in  the  action ;  but  cannot  reach  to  pretended 
qualifications  ofmalice  that  happened  the  Lord 
knows  when. 

In  the  next  place,  the  pannel  offers  to  ex- 
dude  all  pretence  of  former  enmity,  by  prov- 
ing, that,  for  some  time  before,  they  iiad  met 
from  time  to  time  occasionally,  wittiout  anj 
marks  of  enmity,  but  all  the  seeming  requi- 
sites of  friendship  and  civility  intervening;  and 
particularly,  that  that  very  day  they  had  dined 
together,  afterwards  d runic  together  for  a  con- 
siderable time,  and  visited  together,  in  the  lady 
Auchterhouse's,  a  common  relation,  with  all 
appearances  of  friendship ;  and  that  the  de- 
ceased earl  had  kindly  invited  the  pannel  and 
his  family  to  come  and  visit  him  and  his,  and 
made  a  challenge  of  kindness  of  it,  that  he 
was  too  g^at  a  stranger.  In  the  case  of  en- 
mity, the  divine  law  itself  determines,  when 
hatred  is  to  be  presumed,  and  when  not: 
**  Whoso  killeth  tils  neighbour  ignorantly, 
whom  he  hated  not  in  time  past ;"  in  the  Hebrew, 
**  from  yesterday,  the  third  day ;"  or,  as  in  the 
Latin  translation,  '*  qui  bert  et  nudius  tertius 
nullum  odium  contra  eum  habuisse  comproba- 
tnr."  So  that  the  Tery  iiriendship  that  passed 
that  day  on  which  the  unhappy  accident  hap- 
pened, excludes  all  pretence  of  former  enmity, 
suppose  there  had  been  any  seeming  dif- 
ferences, of  which  the  pannel  is  not  conscious, 
ftr  less  of  malice,  or  any  capital  enmity  that 
ever  was. 

Upon  the  whole,  though  this  fatal  and  me- 
lancnoly  accident,  which  gives  occasion  to  the 
trial,  does  and  must  ly  heavy  on  the  mind  of 
the  pannel,  and  produce  the  strongest  sorrow 
and  regret  in  all  that  had  the  honour  to  know 
the  deceased  earl ;  yet  the  punishing  the  pannel 
capitally  for  an  offence  which  happened  *  caso 
*  magis  quam  voluntate,'  would  be  a  very  ri- 
gorous extension  of  the  law.  It  is  plain,- from 
what  is  above  said,  that  culpable  homicide, 
both  by  our  law  and  practice,  is  punishable 
only  an»itrarily,  and  comes  under  the  general 
4ts«riptkm  sf  casual  bomiude  in  the  act 
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1661.  No  case  can  be  more  pitiful  or  fa- 
vourable than  this,  where  the  death  happened 
to  a  person  nowise  intended  to  be  hurt:  and 
therefore  it  is  hoped  your  lordships  will  sustain 
the  Defence  pled,  relevant  to  restrict  the  libel 
to  an  arbitrary  punishment.  Ro.  Dunoas. 

Curia  JusnciARu,  S.  D.  N.  Regis,  tents  in 
novo  Sessionis  dome  Bur^  de  Edinburgh, 
prime  die  mensis  Augusti,  millesimo  sep- 
tiogentesimo  vigesimo  octavo,  per  honora- 
biles  viros  Adamum  Cockbume  de  Or* 
mistoun,  Justiciarium  Clericum ;  Do- 
minosJacobnm  Mackenzie  de  Roystoun, 
et  Gulielmum  Calderwood  de  Foltoon, 
Magistrum  Davidem  Erskine  de  Dun, 
Dominum  Gualterum  Pringle  de  Newhall, 
et  Magistrum  Andream  Fletcher  de  Mil- 
toun,  Commissionarios  justiciariae  diet,' 
S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Intrafi* 

James  Cantegie,  of  FinhaTen,  Pannel, 
Indicted  and  accused  ut  in  die  pracedenti. 

The  Lords  Justice  Clerk  and  Commissioners 
of  Justiciary,  having  considered  the  indictment, 
raised  at  the  instance  of  Susanna  countess  of 
Strathmore,  and  Mr.  James  Lyon,  broUier-ger- 
man  and  nearest  of  kin  to  the  deceased  Charles 
earl  of  Strathmore,  with  concouni«  and  at  the 
instance  of  Duncan  Forbes,  esq.,  his  Majesty's 
Advocate,  for  his  highnesses  interest,  against 
James  Carnegie  of  Finhaven,  pannel,  with 
the  foregoing  debate  thereupon ;  they  fand, 
and  hereby  find,  that  the  pannel,  at  the  time 
and  place  libelled,  having  by  premeditation  and 
forethought  felony,  with  a  sword  or  other  mor- 
tal weapon,  wotmded  the  deceased  Charles  earl 
of  Strathmore,  of  which  wound  he  the  said 
earl  soon  thereafter  died,  or  that  he  the  pannel 
was  art  and  part  thereof,  relevant  to  inter  the 
pains  of  law ;  but  allowed,  and  hereby  allow 
the  pannel,  to  prove  all  facts  and  circumstances 
he  can,  for  taking  off*  the  aggravating  circum- 
stances of  forethought  and  premeditation  :  As 
also  fand,  and  herdiy  find.  That  he,  the  said 
pannel,  time  and  place  foresaid,  having,  with  a 
sword,  or  other  mortal  weapon,  wounded  the 
said  deceased  Earl,  of  which  wound  his  lordship 
soon  died,  or  that  he  the  pannel  was  art  and 
part  thereof,  teparatim^  relevant  to  infer  the 
pains  of  law :  And  repelled,  and  hereby  repell 
the  defences  proponed  for  the  pannel:  And 
remitted,  and  hereby  remit  him,  and  the  in* 
dictment,  as  found  relevant,  to  the  knowledge 
of  an  assize.  Ad.  Cockburne,  1.  P.  D. 

The  Lords  Justice  Clerk  and  Commissioners 
of  Justiciary  continued  the  diet,  at  the  instance 
of  Susanna  countess  of  Strathmore,  and  others, 

rust  James  Came^e  of  Finhaven,  pannel, 
to-morrow,  at  nine  of  the  clock  in  the 
morning  ;  and  ordained  witnesses  and  assizers 
to  attend  at  that  time,  each  person  under  the 
pain  of  law ;  and  ordained  the  pannel  to  be 
carried  back  to  prison. 
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novo  HoNiDiiw  domo  Bnrgi  de  EdiDlnir^h, 
Kcuiido  die  DMDtii  AupMi,  nullaimo 
■epuopntctiiDO  figMiniO  ocUto,  iter 
bcifioikbilM  firoa  AMotiuin  Cockbume  it 
Umrirtmm,  JiMtieiirium  Clerinim  ;  Do- 
miDuro  Gulielmum  Cttlilerwood  de  I'al- 
toon }  Haffiitniui  DaTklam  Enkioe  de 
Dud,  DDminum  Gnilwrom  Pribgle  de 
Newball,  et  Rlipiirum  Andnuu  Fletcbu 
dc  Hiltnun,  CammiMiuouiM  JuttiduiK 
dictS.l).N.  Ri^M. 

Curui  lagiliaM  mffinnUm. 

Jamn  Cariugie,at  Ftatmtn,  |iuidcI. 

Indicted  and  accined  ■(  i*  dMia  pracaitn- 
tOut. 

The  Lonl*  proceeded  to  make  ehoioe  of  the 
bilamog  Auisen : 


Auixi. 

Sr  Robert  Dickaen,  of  Ia«eraik> 

Oeorfcc  Loch,  of  Drylav, 

•John  W&Uoa  of  Uumyi. 

Walt.  Riddel,  oT  GraDlon. 

Oeorffe  Wanender,  of  Bumbfldd. 

Tho.  BroiTii,  of  BoDinriMi. 

«Oeoiye  HaliburtoD,  of  Fordel. 

Jamea  Bdfbur,  of  Pilrig. 

Robert  DuDdai,  merobiiil,  in  Ediaburgb- 

David  Io^Ib,  mercbaDt,  Ihera. 

David  Baird,  mercbani,  there. 

Alex.  Blackwood,  merchant,  Ibcre. 

'John  Couli,  merGbaal,  Ibcre. 

John  Steven,  mercbaDt,  there. 

Jamei  Kcr,  ipldimiUi,  there. 

If.  B.    ThoM  of  th«  3iuj  oiariMd  tbus  * 
proieilcd  agaiart  Ibo  verdict. 

Tbeabore  anixelieing  all  lawfallj  iworn, 
and  Dolawfal  objecliou  in  tbe  contrary,  ikie 
punaen  fi>r  praDalion  adduced  the 
aHcr  deponiu^,  lii. 

RoUrt  Bepburne,  hammenaan,  in  Forfar, 
solemnly  aiTDm,  mirgetl,  esinunol  and  inm-- 
rogale,  deponed,  ThU  he  wat  in  ibe  (own  of 
Fortar,  the  9tb  daj  of  BUy  laai,  betwixt  ihe 
liaara  of  right  and  nine  o'ouck  at  ughi.  when 
ha  did  leelLe  deceaaad  eariofStrUhmore,  lord 
ilMebill,  and  Mr.  Thomaa  Lfen  ray  lord 
Strathmote'a  brother,  walkiw  in  til*  nraetB ; 
and  at  tbe  lame  tiroedidBeeI.jonaf  Bridg«. 
loa,  and  Finhaven  ibe  panDel,ttaiidiuf  near  lo 
tbe  ladjr  Aucbterboiae  ber  bonie,  upon  tbe 
atreet;  wbatnord*  paned  betwixt  them,  lie 
being  atailiilanL-ecoiild  not  bear;  lUlBridge- 
tnn  pive  Finbaicn  a  puib  wilb  Us  baad;  and 
Fiabaven  fell  in  the  gutter ; 
Vant  of  the  ileceamT  earl  i 
Unbaven  up  oat  of  ibe  ^tMrj  aid  wb« 
RnbaTrn  gal  up,  he  aaw  bim  draw  bin 
immediately ;  bnl  that  Bn^pHM  eOM  , 
faster  than  F^nbaven,  ha  law  BiidfUm 
-  -* J  hTJ  mrnbmnf  I'l  nrmfi  ta 


not  know  trbethcr  lie  gut  il  dnwn,  or  not,  but 
aair  Finhaven  draw  hit  ■•orrt  beriiri!  Briilgeiaa 
offered  to  draw  mj  lord  Stratbuiaru'i ;  and 
wlicn  BridgelDn  wai  coming  up  froui  tbe  pine* 
where  Finliaven  hll,  ho  liMjkcd  uver  liia 
■houMer,  anil  *ecio|[  Finbartn  nith  bii  iworil 
drawn,  he  wnt  hiiirr  oii  bi  my  lunl  ^tralk- 
iDore,  asniJ  ia ;  and  when  Finhaten  come  np, 
mv  lord  StrathmarcbciiiKatanJiiif;  about  a  |iair 
of  bulla  frnm  Ibe  place  wbei-c  Finbavtn  tell, 
and  when  Bridgetoncame  up,  and  endeavoured 
to  draw  my  lonl  Hlntlimore'i  iwunl,  u  aaid 
U,iny  lord  turned  him  aboiil,  aad  ael  Brid^e- 
id  made  soim;  ktr|»  tuwardi  Fin- 
bsf  eii,  who  would  be  at  that  time  about  ill  or 
tight  ella  from  my  lord;  and  lie  did  acr  nijr 
lonl  enileaiour  lu  take  Fiubaieo  in  hi*  arn> 
hen  Ibey  met,  ami  in  a  lillle  after  that,  that 
tie  did  tee  my  lurdwitbdtaw  biniaeM'aaide  fnm 
iLe  rert  nf  the   cumpanj  '     ~~ 

down  hi*  breechea,  and  li 
heard  liim  tay  he  had  pit  a  wound,  and  re- 
pelled thtae  wonis  three  timet,  and  aaw  him 
put  up  hit  ahin,  and  in  a  iliurt  time  Ibcrraftar 
»iiiv  my  lonl  t«ll  In  lliei;rfiuod,  And  hriD|[  in- 
terrOKale,  ifhe  aaw  Fiubavrn  the  |Mniiel  make 
tbTU4l  ut  my  luril  Sirulhmim'  wil'i  a  tHordr 
Deponed,  lir  did  not  ikb  liiui  inakr  tin-  ibruil, 
but  at  thai  time  did  see  no  illirr  suoril  drawn 
but  Finbaveii't ;  and  aAi^r  my  I'iri)  retired  be 
•atvi  aertiral  o.lier  iwordu  ilr^wn.  Deponed, 
Tliat  (here  wai  no  oihcr  rompany  Handing 
mth  my  lurd  but  my  lord  Itoai^hill.  and  hia 
o»D  broihtir  JUr.  I'hora^s,  bsfare  that  BridgelOB 
and  Finhaven  came  up :  And  ihat  he  taw  all 
ihia  that  he  hit  deponed  u|Mn,  from  Ilia  own 
Hhop-door,  wtiich  waa  about  teveu  or  eight  ella 
dinance  from  that  part  of  tbv  alreet  wberv 
my  lord  .<iinlhiwire  was  ataiidioK-  And  being 
iiWrroifBie,  if  be  knowa  witat  came  of  Bridge- 
10(1,  after  he  came  uo  to  mj  lord  7  Dcpoacil, 
Tbal  be  knew  not  what  became  of  Brid|[etOB 
alter  my  lord  put  liim  aaid" :  And  that  tbera 
waaaa  much  day-liybt  ai.  be  could  tec  wbal  ba 
haa  deponed  upon  :  And  that  Finhaven  tho 
piiBDet  waaiu  UioU;  and  llial  he  wat  coming 
fart  up  afler  Btid^ceun,  bul  OndieloB  want 
I'uler  lowarda  my  Lord ;  and  that  n  hfn  my  bnJ 
Strallimorc  fell,  be  taw  I'bomaa  Adam,  toalt- 
man,  take  up  my  lord  Tram  Ibo  nound,  and 
taw  nu  other  body  aaAiiting.  Uajpunrd,  bn 
■aw  the  pannd'a  awonl  iwittol  out  of  hia  hand 
by  Ur.  Thomai,  or  my  lord  BonebiU ;  but 
which  oTlbem,  be  kwiwa  not;  and  thai  it 
ivasaftarB;  laid  fall.  Abd  deponed.  That  ba 
diJBM  tbewoondia  my  lenl'a  belly,  a  Hula 
b«tow  Ibe  navdi  and  ibai  it  waaMoAnf. 
Dapmed,  That  ba  snr  Fiahaiw,  aSor  fai 
a«iSidiras  IwMad  Mt  tf  hM  faaBd,  walk  b  Mi 


unswaaa 


ino^or- 


And  •eeing'  Iheoe 


wilDMi'S,  10  preMDce  of  tbe  cuoit  and  jtify, 
tliey  de  ired  the  Mine  miKhi  be  m  mwktd  m 
tbc  bool  I  of  uljoDTiMl.  Whicli,  and  Ihw  de- 
fioulMH),  the  hmli  left  to  the  nnaideratinii  of 
tbejurf. 

DetjtJhr^  ResthUl,itAema\y  »*oro,\mrfti, 
exioiiiied  iixl  inlprrofn>>ei  deponed,  (bcioK  in- 
temifate  for  ihe  pmnnel)  That  tbe  lime  libdled, 
tlie  (upaneiit  on  thp  ircwion oFb boijio^,  ku 
Liouglif  ia  GODipiny  wHh  the  deceaiad  earl  of 
StniDBiore,  the  pauoFl,  and  otbera  j  and  tofte- 
ther  they  diced  in  Mr.  Carne^e  of  Loon'* 
boaae;  end  after  dioner  and  the  bnrjioffwaa 
o*er,  thoy  toffFiher  (rent  to  tbe  henae  of  Hr. 
DklwiD,  cleTK  uf  Foriar,  where  they  cootinned 
aome  eoariderable  time,  drinking  a  glan  of 
wine  togfether;  and  after  tbey  idl  that  hooae, 
they  aneinbteil  in  ibe  boon  or  my  lady  Aueh- 
lerhonae,  in  Ibe  same  town,  the  pannera  aiater, 
where  tbe  deceased  Earl  had  gune  to  make  a 
viait.  Deponed,  Thatduripg  all  that  day.  and 
in  tbe  acTeral  nlacea  where  tbe  deceued  Eari, 
tba  panoel,  ana  the  rest  of  tbe  company  were, 
he,  llie  dmonetit,  obaerred  noihing  but  gTMt 
civiliiy  and  fiiendahip  betwixt  the  ihceMed  Earl 
•nd  the  pamMl.  Deponed,  That  hefbre  they 
parted  nop  tbo  ladj  Auchterbooae'a,  the 
puDcl  appeared  to  tbe  deponent  to  be  drank, 
■ad  hr  gone  in  drink,  to  tbr  degree  of 
Kaneringi  and  he  obaerrrd  tbe  paanel 
drink  i^entifuily  in  tbeae  aererat  boocec.  De- 
poned, Tbat  he  the  deponent,  during  tbe  time 
of  hi*  being  with  the  taid  compaoy,  (taimotllv 
cnanged io eooTenstioa  with  thcdeceaaed  Earl, 
■00  bad  not  the  occaiiin  to  obterre  what 
paawd  ia  conTeraalioo  beiwixt  the  paunel  and 
Mr.  Lyon  of  Brill geton :  and  being  iaterrognte 
nbwl  what  he  knew  of  the  character  and 
temper  of  the  panoei  ?  Deponed,  That,  ac- 
cording to  the  deponent's  koowledKC  of  liira, 
whidiliad  ■         ■>■ 


pwuiel' 

■eaowi 


been  of  lon^  cuntinuance,  aod  (lar- 
ly  accordiog  to  the  character  he  the 
:  Mr«  m  the  coontry,  he  was  tbonj;bI  lu 
■owioe  ^uarrefaome  in  bis  temper,  but  In  be 
o  a  aeaonUe  knd  good  disposition.  Cokm 
McaJMfaM.  And  Uiis  was  the  truth  as  he 
■kiwld  anawer  to  God,  Bosehiu.. 

D.  EaaiiiKE, 
ITtOiM  DomgtoM,  lawfol  son  to  William 
SOMrias,  iKU  ptwoal  nnd  chirurgeonapothe- 
o^jlB  FMflir,  BoleinnJy  awom,  purged,  en- 
■Mi*  aad  inWirogate'for  tbe  ponuers,  De- 
|Mii4  Utt  M  tbat  day  wberevn  the  deces«t 
**  ^MttniM  warn  wounded,  he  ibe  d^po. 
mtmkt,  ud  on  lbs  alreeis,  wben 


QrtaMHdMr.lfOBsf 
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Ilabert  HqAurne,  vhy  he  ought  not  to  be  t 
wilneso  in  Ibis  case;  becanae,  s^cc  his  citation 
to  Im  k  wiioesB,  be  bad  eapreased  malice  aad 
ill<wi]l  againit  the  paonel  in  ihir  woi^,  tia. 
••  That  be  Lhaoked  CM,  be  had  now  an 


din(f  tiwMlier 
her  lotlgiBg; 
afaoot,  lio  d 


[ISS 

r  to  tfae  ladf 


Ancbterhonae  h 

after  IwAing  ■ 

leanbjr  and  ftUling  backwnds  into  a  ImbmI  ; 

"ikI  after  getting  out  of  it,  wliiob  ha  anpanred 
I  the  deponent  to  do  vary  aoon,  he  4i«w  kin 
*ord,  and  with  it  west  up  to  tbo  siBpany 


dihcrt 


proachinp  to  tbe  Earl,  Bridgeton  and  I 
test,  ItndgetOD  was  then  iMerttoaod  lietwlit 
the  Earl  uid  the  oaood ;  but  all  of  a  sodden 
and  a  da|i,  the  Earl  came  to  be  inlcrpoaod 
betwixt  Bridgetoa  and  the  pannal ;  awl  at  tb« 
time  (if  tbe  said  Earl's  interposition,  tiie  pannet 
was  within  the  length  of  his  sword  at  tlie  placo 
where  Bridgi^on  wsa  standiDg ;  that  ia  to  sav^ 
bad  been  standing.  Deponed,  Tbat  he  did  oh- 
aerre  Ibe  pannel  make  a  tiiniat  with  hi*  swuril, 
and  at  the  limeof  sodtnng,  tbe  Earl  waoslandU 
ing  next  the  pannel,  and  his  face  towards  him. 
Deponed,  That  the  Earl  leoeired  a  wonod  in 
hia  belly,  and  Btlerreceiring  it,  he  saw  bim  poll 
bia  shirt  from  under  Lis  breecliea,  and  at  tba 
same  time  luw  Itim  blooding,  and  aoon-tkeie* 
after  his  lordabip   (ell  down,    and    he    beard 


and  t 


t  tb« 


sod  while  M  waa  opon  the  grunod, 
be  did  obserre  his  bnithar  Hr,  Thomas,  with 
hit  drawn  awnrd.  Iwitl  Finbarco's  award  oiA 
of  his  band,  after  aeetbg  and  bearing  soma 
clashing  of  thar  awards :  but  at  the  time  wboa 
Fiobaren  made  tbo  posh,  as  said  ia,  be  obserraj 
no  otberawurd  drawn  hot  Pinbaren'i;  andat 
the  time  wben  the  pannel  recovered  his  thrwt, 
lb*  panoei  and  tbe  Earl  were  very  near  one  an^ 
ther :  aad  all  this  time,  tbe  deponent  waa 
about  the  length  of  thia  room,  or  some  more, 
diatant  frum  the  nid  Earl  and  the  pannel, 
Kho^sideswereoppositeto  tbe  deponent;  and 
slier  tbe  earl  of  Strathmora't  fall,  snd  tbat  bia 
brolliT  Mr.  Tlionias  twisted  the  luord  oat  <^ 
the  panuttl's  hand,  the  pannel,  who  was  ia 
bnnid,  ran  towanJif  his  sisler'a  door  ;  afler  tbe 
deceased  Ejrt  was  carrietl  tn  a  honae,  and  his 
wound  was  drest.  he  besril  lila  Inntaliip  say, 
that  alter  llie  BHord  enirred  bit  lielly,  be  tue 
paonel  gart;  it  a  second  thrust.  Deponfl,  That 
when  be  ubserted  Finliaven  falliag  iolo  tbe 
paddle,  iia  alioreaaid,  therr  Has  none  standing 
wiib  bim  or  by  bim  ImtHr.  Lyon  ot'Briil^etua. 
And  whnt  be  liaa  abiiie  defjoned,  bapfiened  on 
thc9lb  day  nf  May  last,  about  the  Luur  i>f  nioa 
at  niij'bt.  Cavia  icicatit paUt  And  this  wai 
truth  as  hesLoubloDawertoUod. 

Will.  Dovolu. 
D*.  Eksiuhb. 

An^rcBi  Douglat,  alio  lawful  son  to  the  said 
William  Uooff)aB,Eoli'mDlyswurn,purL;ed,exa- 
miueil  anil  mtfrmiraic.  Deponed,  'I'hal  tlic  time 
and  plate  libelled,  ibedeimncnl  un  JubuLyon 
of  Bridgetun  |iu8h  tiie  pannel  upon  tlie  breast, 
whereby  the  puunelfrll  inlbe  gutter,  which  tbo 
depoocDt  apijrclieoiJi-il  would  have  taken  him 
up  lu  tbe  knee ;  that  it  was  a  Tery  nasty 
gnUnr  i  inil  tkat  Im  sait  Iho  f  p"^  adia  out 


hj  wCkb  tiine  Bridgcton  wu  nlkkig  «ff 
tDvuda  m^  hml  SinthDMre  and  otbcn,  who 
were  tUixhoff  HMD  the  HMM  ^oal  the  dirtuca 
•f  tlM  kngib  of  this  room  from  ib«  forcMM 

KHcr :  smI  depencd,  Tlul  h«  fi>Uo<rMl  after 
ihavcB  UBOiHiaUl;,  afUf  ■ttodtng  a  litUe 
wbile  with  bw  oMnrtM:  md  tb>t  before  (b« 
JepMwnt  canw  op  lo  (be  piMC  wbere  nijr  lard 
SbUhnMreMd  Ibe  other  gMitkfiira  were  rtand- 
■ng,  my  lord  StraUimore  bad  talko  upon  ibe 
MrceL  And  the  depoMut  bMoy  adced,  bow 
Moa  that  bappened  f  Deponed,  That  it  wa» 
ia  a  iDOiDeBl ;  asd  that  wheo  tbe  depoDni 
cameMpaialbTenid,  bcMwHr.  TbomaiLjon 
•nd  Pinhaven  engaged,  aod  making  piwei  at 
cacb  other  with  their  drawa  iwordt;  which  tb* 


out™ 
r  FiobaTC 
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Bridgetoa  off,  aad  jd  tbe  mean  lime  PinbaTea 
made  a  path  with  hii  award  at  BridgMoo,  uti 
at  that  ioalaot  be  otwerred  my  lord  Stralbmor* 
paabiDg  Bridgetun  aade,  aad  maka  a  Mep  to- 
wardi  Finbaveo ;  aad  oboerred  at  same  tima 
FiabaTca,  goiog  on  with  hia  putfa,  to  dagger 
forward  with  i^ihniat  opoo  mjtord  Straih- 
more ;  aod  tbcrcafter  Ibe  oompaajr  weat  all 
through  oibrr,  lo  Ibai  the  depoMOt  eootd  not 
■ee  wbera  tbe  thrnat  laadcd :  and  lerj  tooa 
thereafter  tbe  depODeni  «aw  Mr.  Tbomaa  I^roa 
with  bit  award  ca'  nnharen'c  twnrd  ont  oTbia 
hand,  which  lighted  at  s  good  diaianee  npaa 
Iheatreet:  upoD  »bicbFiDbarenninoff,ttag- 
fferiog,  towarda  the  lady  Aucliterhoiuc'a  lodg- 
ing, and  had  almost  fallen  upon  ifae  Hrect  be- 
fore he  got  in  at  tbe  gale ;  and  much  abont  Iba 
lime  tbe  depunaiiiaaw  the  carl  of  Smib- 


t  Ibe  aword 

,    wberenpon  PinbaTcn  laa 

abtet*!,  the  ladv  Aucblcrboame'a  lodging,  and 
the  door  waa  abut  afW  him.  Ceais  tcieali^ 
fttet.  And  tbii  wai  the  tmth  aa  ha  ibouU 
aoiwcr  10  God.  Andkew  Douaua. 


Jd»  Jerrier,  reiidcater  in  Parftr.iolemaly 
■worn,  purged,  examined  and  intemgale,  d^ 
poned.  That  at  the  time  and  place  tibded,  the 
Seponent  hating  aocaaioa  to  go  to  water  bis 
tnaater^  borae,be  taw  firidgcun  and  tbe  pan- 
ad,  K%  tbcT  came  out  from  tbe  UAj  Ancbter- 


the  ibambM,  and  there  beard  Bridgcton  aay 
to  tbe  paand.  Yon  mnat  gire  me  an  anawar  to 
mj  qneation,  which  the  ^woaent  heard  waa.  If 
tbe  pannel  would  gi*e  hia  daughter  to  the  lord 
Boaehilir  And  upon  the  pannel' ■  aaviag.  No; 
Bridgcton  aaked  bim.  If  be  wonhl  drink  a  bot- 
tle of  wine,  and  if  be  would  drink  tbe  kii^i 
baahb  r  And  upon  the  pauid'i  refhring  lo  do 
aither,  tbe  deponent  uw  &il^^et•n  lake  hold  of 
tbe  panad  by  the  fateaat,  and  nolently  pnah  him 
into  tbe  benneli  and  beard  Bridgeton  at  the  note 
time,  (ay.  Go,  and  be  damned,  and  yonr  king 
George,  whom  yon  love  M  well.  Andtbercafter 
Briitoelon  walked  towardi  my  lord  Stralhmore, 
Hr.  Tliomai  Lyon,  and  my  lord  Roaehill,  whn 
ware  rtaoding  npon  the  ttreet  at  aome  little 
dirtance ;  and  that  FinhaTen  waa  helped  out  of 
the  gutter  by  a  footman  of  my  Inn]  Slralh- 
more'e;  and  that  upon  the  pannel'a  gelling 
npon  tbe  itrceta  again,  he  immediately  drew 
hi>  aword,  and  ran  up  tbe  atreet  after  Bridge- 
ton  J  and  before  Bridgeton  bad  come  the  length 
of  the  place  where  tbe  lord  Btralbmore  and 
olhera  were  atanding,  he  looked  over  hia  tbonl- 
dcr,  and  aeeing  FinbaTcu  fallowing  him  io 
manner  above  mentioned,  lie  ran  up  to  my  lord 
Strath  more,  who,  and  ibe  rest  of  the  company, 
had  Mill  their  iMcka  turned  lo  the  place  from 
whence  FinhaTen  and  Bridgploa  were  comiag : 
and  (bat  Brittoeton,  upon  hia  comiag  up  lo 
SlratbmOR,  laid  hold  upon  my  lordSlralbi 
aword,  and  eodraronred  '~ 
wUchny 


;    upon 
ipuihed 


Binniewere  iba  Aral  that  caiuc 
ante.  Deponed,  Tliat  the  keuuel  au  deep 
and  dirty,  and  Ibat  tbe  pinnrl  waa  deep  in  ii, 
but  not  Iredy  coTercd  :  ibat  when  he  aruae,  hia 
face  wasaloiaat  ai  black  at  hb  black  coal ;  awl 
that  while  these  tbingi  pan,  the  deponent  was 
riding  upon  tbe  aide  of  the  aireei,  betwixt  tha 
gutter  ud  the  place  wbere  the  earl  ol'  tkrath- 
moreandotben  wereaiaoding;  and  npon  aee- 
ing the  beginning  of  ibia  accident,  he  «to|>ped 
bia  honea  Uule,  till  be  aaw  aa  alratC' mentioned. 
Cauia  icitnlui  pattl.  And  ihia  was  the  truth  ■• 
be  abould  aaawar  U  God.    John  I'suiu. 

AftD.   FlEI[-U£B. 

Dnid  Barelaf,  lawful  soa  to  David  Birclsy, 
farewo-  in  Forlkr,  nieninly  aworn,  mirged,  ex- 
amined and  tnterroirate.  Deponed,  That  at  tha 
time  and  place  libelled  ha  saw  Bridgalon  puih 
the  pannel  iolo  a  gutter,  and  law  a  aerrant 
rabe  biro  ootof  tlie  guitar  :  and  when  the  pan- 
ad got  to  the  itreet,  be  saw  him  draw  his  iword, 
and  go  towards  the  rest  of  tbe  company,  aud 
Brtdgeton  was  beyond  the  earl  of  Strathmure, 
bis  brother  and  lord  Rosebilt,  who  were  inter- 
terwwed  betwixt  the  pannel  and  Bridgeion, 
and  did  not  see  the  pannel  push  wilh  tha 
tword,  aud  taw  a  little  aflcr  my  lord  Nliath- 
more  fall  upon  the  tlrrel ;  and  immediately 
after  that  saw  Mr.  Tliomaa  Lyon,  wilb  a 
naked  swoid,  beat  the  panuel'i  swocd  out  of 
bii  hand,  aod  the  panoel  iminedialely  run 
toward  tbe  lady  Auchterhousr's  house,  and 
got  lost  the  door.  And  deponeil,  That  when 
Bridgetnn  thrust  the  panod  iolo  the  gutter,  tha 
aervant  who  lifted  him  up,  aaid  10  Bridueton,  at 
aomeotfaerserraDt  standing  tiy,  ihat  he  waauo- 
dril,  though  he  was  a  gentleman  :  and  that 
what  the  depoopntsaw  and  heard,  ai  aforesaid, 
was  betwixt  eight  and  nine  o'clock  of  the  even- 
ing of  tbe  day  foresaid.  Cauta  u-ienliii  pattt. 
And  this  was  the  truth  as  he  should  anawer  to 
God.  DjIviu  BjIrclat. 

Wa.  C«u>EHWoon. 

£Utabtth  Binnit,  spouse  to  Andrew  Gray, 
.    Daoilpe,  soicmnlir  iirorn,   purgi^, 


,   purge. 
TkaiU 
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(up*  and  place  libelled,  «he  law  John  Lyon  of 
B(atff[«iM)  gitK  •  pii*b  to  the  paonel,  wnereby 
baMlin  lfaef{ulter,  mnd  nu  raiaed  ont  orilby 
lfa«  Jord  Strmtbmore's  Mrrant ;  and  when  be 
■pit  to  tbe  ilreet,  aaw  him  dratr  bit  iword,  ind 
bMrd  him  iitier  an  oath,  hut  did  not  know  what 
tbe  worda  were :  and  then  the  dcponeDttnnied 
btt'  badi,  and  did  not  aee  FiehaTen  push  with 
tbe  aword.  Couia  icuatit  palet.  And  this 
was  the  trulb  as  she  should  answer  to  God  : 
and  dedared  ahe  could  not  write. 

W.  Caldgbwoos. 
John  ifacki/,  gerrant  to  Mr.  Robert  Naini, 

brolher-germaa   to Nairn  of  Drumkilbo, 

•otemnlj'  sworn,  purged,  examioed,  aod  inter' 
rognte,  deponed,  that  at  the  time  eud  place  ti- 
belled,  he  did  see  William  Macglitib,  mj  lord 
StnthmoTe'a  serraut,  lake  Fiabaren  the  pnnnel 
out  of  the  gutter,  where  tbe  ilepoaeot  aaw  bim 
Ij  ;  and  did  see  Finbaven  draw  his  sword  after 
he  was  out :  and  did  hear  ooeof  the  trentlemen, 
ataodingin  the  place  where  my  lordSirathmore 
waa  wounded,  call  out  to  FinhaTeu,  Stand  off, 
Sir;  and  a  liltle  spare  thereafter  he  saw  the  de- 
ceased earl  of  Slrathmore  taken  up.  Camatci- 
enti^patet.  Aodiliia  ia  the  truth  as  heshoald 
anawer  to  God ;  and  deponed  he  could  not 
write.  Wa.  Pbingl£. 

Jemei  Barrie,  aervanl  to  James  Carnegie  of 
FinhaTen,  solemnly  swam,  putted,  examined, 
•ml  interrog-ate,  deponed.  That  at  the  time  and 
place  libelled,  the  deponent  was  holding  bis 
inaBta''B  horse*  upon  ilie  streets  of  Forfar,  near 
to  the  lady  Aocnteihouse's  lodg'ing:  that  be 
had  seen  tbe  said  earl  of  Siratlimore,  and  other 
company  with  him,  g'l  aloni;  the  street  from 
the  said  lodging,  and  bis  master  and  Bridgcton 
followed  at  a  liitle  distance  ;  heard  them  con- 
versing together,  and  thought  that  Bridgetun 
lookt  and  spoke  angry  at  liis  master,  and  de- 
manded that  he  should  give  him  an  answer  ; 
did  not  well  hear  what  his  master  said,  except 
these  words.  That  he  iiitendnl  (o  be  of  ibAt  re- 
solution still ;  wlicreupOD  iSrIdgelou  with  bis 
two  bands,  pushed  his  master  iulo  the  gutter, 
at  the  same  time  expresting  himself.  Go  he 
damiild,  and  let  that  man  take  him  up  for  wboin 
he  had  so  great  a  favour.  And  the  deponent 
seeing  his  roaster  lyioit  in  the  gutter,  quit  bis 
horsca,  and  came  to  relieve  him,  but  found  that 
my  lord  Stralbmore's  servant  bad  helped  hiai 
«ut  before  be  cume,  and  then  he  did  ate  bis 
matter  draw  his  sword,  and  go  pretty  fast  for- 
ward, staggering,  and  Easing,  This  cannot  be 
■ufTered  ;  tbcn  his  master  came  up  to  the  com- 
pany, and  saw  bim  make  a  push  at  Bridgelon ; 
but  that  before  bis  master  came  up  to  them,  he 
did  see  Bridgelon  make  an  attempt  t*t  draw 
lord StralbiDore's sword  ;  and  asBridgelon  was 
going  toward  uiy  lord  Straibmore,  he  didse« 
Bridgelon  look  over  hiashouliler  to  FinhaTen, 
andlonktasif  be  had  been  laughing.  Observed, 
that  when  his  master  made  the  push,  as  before- 
mentioned,  he  seemed  as  if  he  had  been  falling, 
and  saw  bita  dose  upon  lord  Strathmiire :  hul 
befon  liiii|  my  lord  Slratbmore  had  put  Bridge- 


ton  asida,  and  my  lord  Sirathmore  bad  adTancof 
sBtcpor  halfaateptawardFinhBMa;  and  then, 
ihey  went  all  in  a  crowd  through  other,  and  bv 
did  not  know  what  was  doing  ammgat  ibem, 
but  did  see  bis  master's  sword  etrock  otitof  kia 
band  by  another  swoid,  and  then  did  see  hia 
master  go  down  ta  fait  alater's  lodgii^.    Da- 

Gnedj  uat  as  his  master  waa  thrown  opon  tba 
ck  in  tbe  gutter,  and  was  corered  near  over, 
the  belly,  ana  taw  hit  face  all  bcHiattervd  wiA 
dirt,  and  saw  the  mire  run  ont  ofhis  boot-topa 
aahe  wentup  tbealreet ;  and  deponed  bis  mas- 
ter at  that  time  was  verydrunk.  Beinginter- 
rogate  further,  deponed,  That  he  baa  freqncntljj' 


1  and  bit  master  was  together  at  - 
lorial,  and  heard  the  Earl  mvite  his 


a  abort  time  before  the  noluckj  accident  bB|>- 
pened.    Deponed,  that  about  a  month  before, 
tbe  late  earl  and 
Bumside's  burial,  a 

master  to  his  bouae,  and  heard  him  answer.  That 
he  intended  that  very  soon.  Deponed,  that  bin 
tnasterrode  wiib  pirtola  that  day,  but  deponed 
there  wat  not  so  much  as  a  stone  in  Ibem. 
Deponed,  that  wbt  or  ten  davs  before  this  un- 
Incliy  accident,  Ms  maater  bid  the  depeneut  go 
to  the  taylor,  and  get  bis  clothes  ready,  for  ha 
intended  as  soon  as  be  got  bia  chaise  home,  t* 
go  with  hia  lady  and  make  a  visit  te  my  lord 
Stratbroore  at  Olammis.  CauM  scientM  patet. 
And  this  h  the  truth  as  he  should  answer  t* 
God.  Jans  Babkh. 

Wa.  Pbinglb. 

Eluabeth  Vilmt,  lerrant  to  Margaret  Car- 
negie,  relict  of  the  deceasl  Mr.  Patrick  Lyon* 
of  Aucblerhouse,  solemnly  swam,  purged,  exa- 
mined and  interrogate,  deponed,  That,  ou  tba 
9th  of  Hay  last,  she  did  see  mv  lord  Strath-^ 
more  and  FinhaTen  in  the  lady  AucblerhoDse'a 
house,  and  did  see  nor  bear  nolbing  pass  be- 
tween thetn  but  what -was  kind  and  civil  ;  snd 
she  was  much  of  the  time  in  the  room  before 
Bridgelon  came  in  :  but  after  he  came  in,  ahe 
was  bi't  coming  and  going ;  and  when  mj 
lady  called  for  a  glass  of  brandy,  tbe  deponent 
brought  it  in,  and  my  lady  set  it  by,  and  saw 
nobody  drink  it,  and  that  mv  lady  lolil  in  tba 
company.  That  Bridgeton  uad  taken  her  by 
the  wrist,  and  that  she  had  not  been  so  ill  used 
by  any  man,  and  complained  of  pain.  And 
deponed,  that  that  atleruoon  Finbaven  appear- 
ed to  be  very  drunk.  Cuuia  tcieatia  paltl. 
And  this  is  tne  truth  as  she  ibould  answer  t« 
God.  Elizabetb  Vilant. 

Ad,  Cockbubnk, 

Iiabel  Miik,  servant  to  the  before-named 
and  designed  Margaret  Carnegie,  solemnlj 
sworn,  puiged,  examined  and  interrogate,  de- 
poned, Tbal  in  the  evening  on  the  9lh  of  Uajr 
last,  Finbaven  came  up  lo  tbe  lady  Auchter- 
bouse's  house,  and  the  door  being  shut  after 
him,  ahe  came  up  afler  into  the  said  house : 
and  she  turning  about  upon  some  people  knock-* 
ing  at  the  door,  and  opening  the  same,  thera. 
came  in  two  or  three  noblemen  or  i;eiilIeinfB 
whb  drawn  swords ;  and  Finhafcn  being  thcM, 


IIS] 


flGEOBGBn. 


Triat^JammCmmgm, 


Uaii  ihifirthiMi.Mi  tadtt  thi  4nr  •! 
Ika  MHt-btHB  I   ■■d  wb«  tb«  hulw  «tM  is 

K^wWMkUaML    A^4tpMMd,tb«Fi»- 
1^  *ak,  Md  whM  *i  mar 
I  feMwMmd  with  «!«.    C«M> 
!•/ Uw  b  Ika  tralk  h  iha 

*aridiMinrloOgi 

Mtwtili^ 
IPUImm  DidbMS 

sr-. 

««•  fMdmm  HMfaf  lafilbw  wkMu  Iw 
AMi]MBMluMW,udoM«rawndMttrawlka 
«tbMiiiilMpndiIU;  udllMlfaalkBHwbawM 
-thimn  IB  Um  paiUle  wm  laka  Anli  dMtwl 
bjuMkwwbMilM<MBMta»w:  ud  wbw 
M|gatMp,ha4mrMi«wari,Mid  wMtapift- 
md*  olW  ibTM  that  Mn  MMtUsg  togaUMr, 
aai  Ae  (tadeoua  wbo  tbrew  hitn  in  tb«  pod- 
4le  WW  nigh  Ibeoi  t  b«  did  not  mb  tb*  laid 
■Mthman  pnik  wilb  hw  vword  >t  uj.  Da- 
pOMd,  thU  m  J  loni  BtnthBora  WM  OM  of  Um 
■brm  thai  WM  itan^Bg  there,  did  not  M 


_j||.  but  nw  hin  cajriad  awaj.  Deponed,  thai 
aAo'  the  tnob  raa^  be  then  nw  PiobaTeB  the 
pannd,  wbom  be  kiww  to  be  ibe  MnllMnaa 
thai  WM  ihMwn  ia  the  puddle,  and  iW  be  waa 
ehiaad  back  bj  two  mntlemen  with  drawn 
Bwotda  la  mj  \nAj  Auchterbooae'i  honae. 
CeMa  Kt«atMp«(et.  And  tbia  ia  Irath  m  be 
ah— IdauawuiaQodi  a«d  eaatiot  wnte. 

W.  CunnwooD. 
Daaid  Cauty,  menhaBt,  ud  one  of  iba  bai 
Qm  of  Forhr,  aoleaulyswoni,  jmrfad,  exa 
niaed  and  inlamwatc,  depoocd,  'niai  upon  Ibi 
9th  of  Usjr  Um,  ahoal  Dine  o'clock  in  tbe  e?R» 
IdC,  the  depoaeat  bdng  in  a  booae  near  la  the 
lulj  ABchMrbonae'i  lodflnga,  there  caine  a 
■nnnt,  and  UM  dial  there  waa  verr  bad  i  ~ 
that  night:  that  ifae  earl  of  Smikmtn  -_ 
kiUed  by  nnbnen :  upon  which  thadepoaent 
went  to  tbe  ^tttHt,  and  there  fbnnd  a  mM 
mob,  who  told  the  aame  whioh  be  had  heard 
brfiri.  Wbereopea  the  dopoMM  went  tn> 
wardi  Hr.  Dickaoa'a  houaa,  lo  wUeh  plaoethe 
•art  of  Strathnaoro  waa  earned  t  and  then  the 
deponent  met  with,  at  leaat  did  aee,  Mr.  Tho- 
BUI  LjOD  and  Bridgeton,  bat  cannot  be  ante  if 
my  lofd  RMcbill  wm  with  them,  who  waut  tn- 
ward*  dw  lad;  Aw^lerheoWa  lodging :  and 
Hr.  FIctdier  of  Balintbow  told  the  depoaeat. 
That  be  waMed  a  fim  hamoMr  to  break  open 
the  lady  Anchiarboaa«'«  door ;  wbereupon  tbe 
deponent  being  a  maiprtntc,  Md,  that  it  wai 
hi*  doty  ta  prcMrre  tbe  ptaoe,  and  pretcot  anj 
ni^al  ptoceedinga,  or  bad  eonwqo  mew  there- 
fmn.  TheroafWr  the  deponent  went  towarda 
my  lidj  AocbUrbnwit'a  M*iQ|ts,and  tlwre 
femd  Mr.  Tboma*  Lyon  amT  Bridgalon,  and 
dHoanded  their  anna,  which  they  diHTCrtd  to 
tbedefK«ait{  and  thereaAH- went  to  tbe  Hud 
lodgliiga,  got  aocMi,  my  In^y  Ai»fal«h«aM^ 


Snd  abovn  Ibn  pea 
hidjaadbOTMn 
and  the  inmalt  to 


priMDM-;  na4heaAnd*adBpenent,b«rtbo 
aarierSMIbmMWMr  AadtbedepMcaltoM 


pen  him  j  and  mid.  That  he  dmervad  lo  M 
nugad  lor  woWdinf  nob  a  wecihj  aat4 :  and 
depMed,  that  Finbnren  appealed  to  the  dtpo- 
Mnttobaml^nar.anddrmdil  bat  bo  did  ra- 
mi hia  miibitaw  in  the  aame  manner  M  If  b* 
End  baeo  aober.  Deponed,  Ibal  bn  waa  IVn> 
mntlT  in  priaon  with  Pinbavon,  and  in  Iwo  oi 
tbrcn  daya  aflv  he  « 


belwiit  thn  eari  a] 
mote  and  Um,  bat  that  aAerwMda  it  WM  batter 
cohinle,  and  in  a  manner  done  away ;  bnl  did 
-"  "^  -—  the  ennae  of  the  mid  gradga  cr  mia* 


iBC  ex, 
be  beard  FindaTcfl  rerat  il 
bad  happened  ihe  caH  of  8traihmnn,b«Md 
tbe  dewirn  wm  aftainal  anoibor,  namely,  l^oa 
of Bridgeton.  Cmiam icknti* p^tt.  Andthii 
ii  the  tmth  M  be  ahooU  naawor  M  Ood. 

David  C*vn. 

W.  CiLDeawoon. 
AUtMitdtr  Biaaie,  pnnat  af  Porftr,  wdomn- 
ly  awoni^Brged,  etaeMiied  and  intamgaia^ 
deponed,  "Al  wbike  the  pnnnel  waa  ia  priwm 
within  tha  lolboolh  of  Forftr,  be  the  deponent 
did  Itefaenriv  riwi  bim,  and  be  did  bm^  Fin' 
bnTan'my,  Tut  ihara  hnd  been  nono  minakeo 
and  ninndnrMandingt  botwixi  liim  aod  my 
loid  fbmbmaif.  enaecount  of  a  proceuof  ban- 
lardy  that  WW  dapwdia^  babra  the  krdi  of 
aeawm,  bntdid  not  b«r  hm  apeak  M  if  bo  WW 
under  My  ffradicn  or  reanKment  on  ibat  ao- 
eaaii  DipeatJ,  Ibat  aboat  a  uootb  before 
tbe  Mid  iEari*a  death,  be  the  depeoeni  wu  oc- 
MNMaBy  U  a  bnrial  with  the  nid  Joccnaed 
Bail  aadtho  paanol,  betwixt  whom  the  depo- 
nent ohaiiiiid  nothing  like  mioondentaading, 
bat  that  their  oarriiign  10  one  another  WH  flinT; 
and  paiticnlarly  mnieniben,  thai  at  tbo  time 
Finha*ea  dmoli  a  i^im  to  tbe  health  oT  tha 
oooUeM  of  Hiratbniore,  and  after  drinkJog, 
threw  op  the  glam,  whicb  brake  with  its  fair; 
and  thia  happwed  in  the  hoiiw  of  clerk  Diek* 
ma  in  Forfar;  and  when  tbe  earl  of  tfcratb- 
more  waulto lake  hi« hot«e,Uio panne)  and ibe 
depoMOl  waited  of  him.  Aod  brioc-  inlem- 
gaie,  if  on  that  day  he  beard  the  earl  ul'tkratb- 
more  inrite  the  paanel  to  *i*it  him  t  Dnioned 
k^uht;  and  from  a  letter  put  into  ibeclerk'o 
handt,  apprebonda  that  they  were  not  io  a  conrM 
of  riNtin^.  C^Hf  ifiemli* patet.  Aod  thiaia 
liw  tnith  ai  he  abould  laawer  to  God. 

Aux.  flmnt. 

04. 
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FollowB  the  Letter  relative  to  the  above  De- 
poattioD: 

'<  Sir;  we  propose  to  have  a  meeting  at  yow 
boose,  en  Tueaday  next,  to  finbh  that  afiair  of 
Mr.  Martioe*8 ;  wherefore,  if  your  conveuiency 
could  allow,  1  wiah  you  would  make  a  visit  to 
my  lord  Strath  more,  to  satisfy  him,  and  that 
he  may  send  one  mandate,  so  as  that  every 
thio^  may  go  on  as  was  proposed.  Voor  an- 
swer is  expected  by,  Sir,  your  most  humble 
serf  ant,  Ja.  Carmeois." 

•«  Finhaven,  3rd  May,  1728.»» 

Directed  on  the  back  thus :  *<  To  Provost 
Alexander  Binnie,  in  Forfar.'* 

Edinbur^hj  2nd  Aug,  17£8. 
This  is  the  Letter  to  which  Alexander  Bin- 
nie, provost  of  Forfar,  bis  Deposition  of  this 
day  relates.  Ao.  Cockburme. 

Charla  Carnegie^  brother-german  to  Patrick 
Carnegie  of  Lours,  solemnly  sworn,  purged, 
examined  and  interrogate,  deponed,  That  he 
knew  tliat  there  was  not  a  very  good  understand- 
ing betwixt  the  deceased  earl  of  Strathmore  and 
the  pannel,  and  lor  the  space  of  two  years  the^ 
had  not  visited  one  another ;  but  he  never  did 
hear  the  paunei  express  any  grudge  or  resent* 
roent  against  my  lord  Sirathmore.  Did  hear 
that  about  two  years  ago  or  thereabouts,  there 
fell  out  some  mistakes  in  discoursing  about  a 
bargain  of  meal ;  and  that  the  pannel  was,  as 
be  heard,  that  night  at  G  lam  mis,  but  went 
away  next  morning  about  lour  o^clock;  but 
be  the  deponent  wasi  not  present  whh  them  at 
aaid  time ;  but  did  hear,  that  what  happened 
betwixt  them  at  that  time,  f^ve  rise  to  some 
misundeiBtandings.  Causa  teicntim  patet.  And 
this  is  the  truth  as  he  should  answer  to  God. 

Charles  Carnegi£. 
Da.  Erskine. 

Sir  Alexander  Wedderhurn  of  Blackness,  so- 
lemnly sworn,  purged,  examined  and  interro- 
gate, deponed,  That  &l>out  the  end  of  October, 
1726,  there  was  a  meeting  of  the  gentlemen  of 
the  shire  of  Angus,  concerning  their  afiairs,  in 
the  town  of  F<»rfar,  where  the  deceased  earl  of 
Strathmore  was  chosen  preses  of  the  meeting; 
and  that  the  laird  of  Finhaven,  who  was  there 
also,  called  down  the  deponent  to  the  street, 
and  pxprest  himself  to  this  purpose:  That  he 
bad  met  with  several  disobfigations  from  the 
earl  of  Strathmore,  of  which  there  was  just 
DOW  an  instance,  that  the  Earl  being  preses  of 
the  meeting,  had  kept  him  out  of  a  committee 
that  was  then  chosen ;  that  the  Earl  was  his 
debitor,  and  was  owing  him  several  years  an* 
nual  rents ;  that  he  did  not  much  notice,  but 
that  he  would  resent,  or  make  the  Earl  repent 
what  he  had  met  with,  or  words  to  that  pur- 
pose :  and  this  he  said  with  an  asseveratMn,  and 
desired  the  deponent  to  acquaint  the  Earl  with 
what  be  had  said :  but  the  deponent  refused  it, 
and  said  they  were  all  friends  together,  and  he 
would  forget  it  against  to-morrow.  And  de- 
poned, that  he,  the  daponeot,  that  same  night 

VOL.  XVII. 


dkl  speak  to  my  Kwd  Gray,  to  apeak  to  my  kml 
Strathmore,  to  get  Finhaven  added  to  the  com- 
mittee, saying,  That  would  make. all  thinga 
right ;  but  my  lord  Gray  returned  no  answer 
to  the  deponent  Ccmsa  icieiUuB  paid.  And 
this  is  the  truth  aa  he  shook!  answer  to  Ctod. 

Alex.  Weoderborn. 

Wa.  Prinolb. 

William  Dougloi,  late  provost  and  chirur- 
geon -apothecary  m  Forfar,  solemnly  aworot 
purged,  examined  and  interrogate,  deponed, 
That  upon  the  9th  of  May  last,  at  nine  o'clock 
at  nieht,  the  deponent  waa  called  to  the  eari  of 
Strathmore,  who  had  got  a  wound ;  and  having 
paused  and  dressed  the  wound,  be  found  it 
went  ia  about  three  inches  ami  a  half  above  tha 
navel,  and  came  out  to  the  back- bone,  about 
two  inchesibetow ;  thathe6ratdrestthewoimil 
in  the  belly,  and  then  that  in  the  back ;  that 
the  Earl  having  asked  his  opinion  of  it ;  hm 
said  he  waa  not  withont  great  hazard,  and  da* 
aired  more  assistance ;  wherennon  an  ezpre« 
was  dispatched  to  Dundee  for  physicians ;  that 
the  deponent  thought  the  wound  mortal,  and 
did  not  think  any  could  recover  of  that  wound ; 
the  Earl  lited  about  forty- nine  hours  thereafter, 
and  died  upon  the  Saturday's  night,  at  tea 
o'clock,  of  tne  foresaid  wound.  Deponed,  that 
the  Earl  said  to  him.  That  Finhaven  had  given 
him  that  wound,  and  that  afWr  he  gave  the  first 
tlirust,  he  pressed  the  pomel  of  the  sword  for- 
ward with  his  breast;  and  that  it  waa  thede- 
ponent'a  opinion,  from  what  he  observed,  what- 
ever sword  had  given  that  wound,  was  eitlicr 
rusty  or  had  a  nitch  in,  which  brought  out  tba 
omentum  without  the  belly  ;  'and  the  deponent 
afterward  having  seen  the  sword,  which  waa 
called  Finhaven's  sword,  be  perceived  a  nitch  ia 
it,  some  more  than  a  hand-brode  from  the  hilt« 
Causa  scientia  patet.  And  this  is  the  truth  aa 
he  should  answer  to  God. 

William  Docglai, 
Wa.  Pringls. 

Thomas  Crichton,  chirurgeon -apothecary  in 
Dundee,  solemnly  sworn,  pui^ed,  examined 
and  interrogate,  deponed.  That  upon  the  even- 
ing of  the  9ih  of  May  last,  the  deponent  waa 
sent  for  from  Dundee,  to  wait  on  the  now  de- 
ceased earl  of  Strathmore,  and  arrived  at  Forfiur 
next  morning  about  one  o'clock,  and  there  saw 
the  wound  the  Earl  had  received,  which  ap- 
peared to  the  deponent  to  have  been  by  a 
sword,  which  had  entered  about  three  indiea 
and  a  half  above  the  navel,  and  had  gone  out 
at  the  back,  about  four  inches  from  the  back- 
bone, a  good  deal  lower  than  where  the  sword 
entered  ;  and  the  deponent  said  the  wound  waa 
mortal  to  his  apprehension ;  and  that  the  earl 
of  Strathmore  died  thereof,  in  about  two  daya 
after  the  receivbg  of  it.  And  deponed,  That 
the  defunct  told  the  deponent,  that  Fmhaven 
had  given  him  that  wound ;  that  he  did  not 
believe  he  designed  it  for  him,  and  vet  there 
was  one  circumstance  which  he  could  not  ac- 
count for,  viz.  That  after  tlie  aword  had  an- 
tered  his  body^  Finbavea  prened  it  forward, 
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tin  Ihrirbodiei  were doMtogvtlMr.    Dqioncd,  ImiilMMid  no,  lor  it  did  appctr  lolwrhodid 

Tint  Bridgtton  is  a  food  dotl  tmller  Uian  my  not  want  it,  for  be  was  then  Terj  drank}  wmt 

lord  SumtliiDore  was :  and  that  niy  Ward  SCratli-  that  Briflflreton  took  her  the  deponent  by  the 

n»are  wore  a  Mr  wig,  and  Brid^elna  wore  d  wrist,  and  soiieeBed  it  hard,  and  sud  jt  woaM 

blark  one  usiMlly.    Cimm  wcUmtimjpnUt.  And  be  no  difficolty  to  break  it ;  and  daring  tha 

thiaiatmthai  he  she«ld  answer  to  Ood.  saasetiine,  Bndfetoo  took  Finbaren  by  the 

Tho.  Caicirroif .  arm,  and  strack  bis  hand  down  to  the  taUe^ 

And.  FLBTcuca.  and  said.  Will  ye  not  agree  to  ipve  one  of  yoor 

-^  •  .    Tir-jj--L ^u—-  •  ^  •*  t\.  j^  daoghtersto  KoeehiU?   And  Brids^rton  fuither 

Jh.MnW^iUrhurn  pbyjHc»n  «  Dundee.  ^  j^.^,^  ^^  ^  ^  »jf  pj„^ 

T^}l^\r7!^'  •^'•Tlir?^  '•  ^r*  ^^^  bi«  ^  otiis  d2.ugbte;s.  be  would  maid 

2l^.^^ir3M«!v  iL^  ^  tSllS!  And  deiKMied,  she  nerer  knew  nor  heard  of  her 

^^^^Ty^w^T^^^I^^aS^  P"^'^'    AndtflsSithetrath  as  she  should  a»- 

Tiewing  the  wound,  it  appeared  to  the  depo-  J       ^  ^j^  MAacAaar  CAaMECui. 

•ent  to  hare  been  mren  by  a  three-cornered  •-'^  *"  ^'^^  a^^t^.X-V 

award,  whieh  had  entered  about  three  inches  "•  ^<^"""*- 

■hove  the  narel,  and  went  out  in  the  back  on        Dr.  John  Kimlcckf  pbyttcian  in  Dundee,  ao^ 

the  leA-side,  some  inches  from  the  back- bone,  lensnly  sworn,  purged,  enmined  and  intem* 

a«d  about  two  inches  lower  than  where  it  bad  sate,  ut  nipro,  oeponed,  That  on  the  9th  of  May 

ealered ;  and  the  wound  was  to  the  deponent's  last,  after  liOiin's  daughter's  burial,  the  dapo* 

nmheasion  mortal;  and  aceordingly  the  earl  neat  was  in  derk  Dickson's  house  in  Ferthr«  Im 

arotralhffloredied  of  that  wound  upon  Saturday  a  room  with  the  pannel,  who  asked  ^bt  depo- 

■ifht,  about  two  days  after  he  had  received  it ;  nent,  if  he  would  go  into  another  room,  wbaee 

aMtbe  deponent  thereafter  saw  the  defunct  theeariofStrathmore  was^tooeehishirdships 

opened,  whereby  it  appeared,  thst  the  weapon  and  aoeordingly  they  went  into  the  room  whan 

Imd  passed  through  theoaul,  tliegut  colon, and  the  Earl  was,  and  stSTsd  there  aboat  an  boor, 

the  pUxuM  wutenterieut.    And  deponed,  that  and  drank  several  bottles  of  wine Isgether;  and 

the  defunct  told  him,  that  he  had  an  impres-  during  that  time  he  saw  nothing  but  motual 

aioo,  that  the  person  who  gave  him  the  wound,  civilities  in  the  company,  without  tlie  least  ap* 

had,  by  applying  his  belly  to  the  pomel  of  the  pearanoe  of  quarrels.     Ceasa  idemiut  putei. 

aword,  puned  it  forward  upon  him.    Deponed,  And  this  is  the  trath  as  he  should  anawer  ta 

thatBndgeton  is  of  a  macn  taller  stature,  than  God.  John  Kinloch. 

-■ly  kml  otratfamore  vras;  and  that  my  kird  W.  CAunawooD. 

filrathmore   osoally    wore   a  <air  wig,    and        jy^i^  Denune,  sadler,  in  Canongate,  so- 

fififlgelon  a  Mack  one.    Cousa  icientU  paiet.  lenmly  swora,  purged,  examined  and  intern- 

ikad  this  is  the  truth  as  he  ^Id  answer  to  pte,  ut  tupra,  deponed,  That,  in  the  end  of 


tied.  John  WiDDEaauaNE.  Ipebroary ,  or  beginnmg  of  March  last,  the  de- 

And.  Fletcher.  ceased  Cbaries  eari  of  Strathmore,  and  Pm- 

'    Dr.  CharU$  Fotkennghome,   physician    in  h*^en  ^^    pannel,  with  anotlier  i:eoUemaa» 

Dundee,  solemnly  sworn,  purged,  examined  ^^om  the  deponent  did  not  know,  came  to  the 

Slid  bterrogatcd,  deponed  conform  to  Thomas  <J«p<»ent'8  house,  called  for  a  dram,  which  the 

Crichton,    the  former    witness,   in   omnibut.  deponent  served  them  with  himself :  and  the 

iCaass  seisa/itf  paiet.    And  this  is  the  t  rulh  as  £•'*  ^^  «*ronk  to  Finhaven  and  his  family,  and 

Jiaahoahl  answer  to  God.  ^'^b  Finhaven  drunk  the  earl  of  8trathmore*a 

Cda.  Fotheringhave.  *»«^**>  ^^  Ws  ftimily 's ;   and  at  several  other 

An.  CocKBURNE.  times,  when  the  Ean  was  not  present,  the  da- 

•    «,  ..         .    — .  '«      .     .^    *   ..   »  pooent  saw  and  heard  Finhaven  drink  to  tha 

Follows  the  Witnesses  for  the  Pannel's  Ex-  ..jj  ^ari  of  Strathmoie's  health.     Deponed, 

COlpation  :  he  ||m  bad  occasion  often  to  see  Finhaven,  sad 

Margaret  Carnegie,  lady  Auchterhouse,  so-  ^  •«  company  with  him.  and  oliserved  him  al- 

kmnly  sworn,  purge^l,  examined  and  interro  '«'■>«  »"  l»e  "f  •  gowl  temper,  and  no  ways  in- 

gale,  ut  mprm,  deponed.  That  on  the  si lernooo  :  <^'«n«>  ^»  quarrels.     Caaia  $ctenti^  patet.     And 

af  the  9th  of  May  Usi,  the  eari  ol  Stratlimore,  this  is  the  trath  as  he  should  answrr  to  God. 

Bndgeton,  and  Finbaven,  were  in  the  d^-  Davio  Dcmnb. 

W.  Calderwood. 

David  Ogihie^  son  to  sir  John  CIgilvie  of -la- 
verqutiarriiy,  suleronly  sworn,  purged,  exa* 


It's  house ;  she  obstrved  no  luaniier  of  dil- 
ftrenoe  betwixt  the  ear)  ot  8irathniiHre  ainl  Fin  • 
haven ;  and  that  the  |»annel  awl  th**  otOfr  com- 


pany drunk  my  lady  Htrsthmore's  healih  twice  '  mined  and  iiilerrogate,  mt  iupra,  dr|KNied,  That 
over,  and  the  pannel  tensed  up  the  giuss ;  ;  he  has  li»d  trrqueoi  occssioiis  of  being  in  com- 
during  that  time  Bridgeton  was  using  ruogb  pany  with  the  i-annel,  and  has  oft-timeii  heard 
expressiun^  to  the  pannel,  and  was  taking  him  him  testify  hit  resfiect  and  regard  for  the  lata 
by  tlie  iireast,  and  very  rade  to  him ;  ami  that  earlof  Straibmore,  by  naming  and  drinking  la 
when  a  gloMS  of  branuy  was  bruught,  slie  de-  his  health; snd  particularU  did  liear  him  do  seat 
aired  Bridgvioii  to  takt-  a  dram,  and  be  desire«l  bis  o«  n  lious*' ;  in  ihe  muoth  of  March  or  April 
it  ahould  be  givaa  to  FmhaveDi  her  hrcitber ;    last,  wbeo  thadq^ooeiit  was  visitiag  him ;  Umt 
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it  to  say,  did  hear  him  drink  t)oUi  to  the  Eari's 
health  and  bis  •  ^untess'a.  Deponed,'^Tbat  for 
these  three  or  T  ur  vears  past,  he  has  been  io- 
limately  acquainted  with  the  pannel,  and  ob* 
served  him  always  to  be  of  a  ^ood  and  peace* 
able  temper ;  and  the  character  he  always  heard 
him  get  in  the  couniry,  was.  That  he  was 
of  a  peaceable  and  ^^ood  temper,  and  no  ways 
^uarreUome.  Causa  scientut  patet.  And  this 
IS  the  truth  as  he  should  answer  to  God. 

David  Ogilvie. 

Da.  Erskinb. 

Mr.  John  Martine,  minister  of  the  gospel  at 
Othio,  solemnly  sworn,  purged,  exammed  and 
ioterron^te,  ut  tupra^  deponed.  That  he  the 
deponent  having  bad  some  affair  to  do  with  the 
deceased  cari  uf  Strathmore,  as  one  of  the 
heritors  within  the  deponent's  parish,  on  which 
account  the  deponent  went  to  wait  of  his  lord* 
ship  at  his  house  of  Glamrais,  but  had  the  mis* 
fortune  to  miss  him ;  and  upon  bis  return, 
having  waited  of  the  pannel,  and  spoke  to  bim 
of  the  affair,  telling  him  bow  he  bad  missed  my 
lord,  and  desired  that  the  pannel  would  fall 
upon  some  expedient  to  bring  either  bis  lord- 
ship,  or  some  from  him,  to  meet  with  the  rest 
of  the  heritors.  Upon  which  the  pannel  ad* 
vised  the  deponent  once  more  to  wait  of  bis 
lordship  at  Gwmmis ;  and  for  his  recommenda* 
tion  and  introduction,  he  wouki  write  a  letter 
to  the  Earl,  and  acquaint  him  in  it,  that  he 
was  the  bearer.  Aooordingly  the  pannel  did 
write  a  letter  to  the  Earl  to  the  foresaid  pur- 
pose, which  he  delivered  to  the  deponent ;  and 
with  it  he  the  deponent  did  again  go  to  Glam- 
niis,  and  at  that  time  also  had  the  misfortune  to 
miss  his  lordship;  upon  which  bethedepo* 
uent  delivered  the  letter  to  one  Mr.  Greenhill, 
the  EarPs  servant ;  and  the  meetiog  of  the 
heritors  holding  upon  the  Wednesday  there- 
after, the  said  Mr.  Greenhill  came  from  his 
lordship,  and  attendetl  the  meeting :  and  de* 
poned,  That  the  writing  of  the  foresaid  letter, 
and  delivering  of  it,  was  about  the  end  of 
March,  or  beginning  of  April  last.  Deponed, 
That  the  deponent  nas  for  these  three  years 
past  beeo  intimately  acquaint  with  the  pannel ; 
and  during  the  whole  course  of  his  acquaint- 
ance, he  observed  bim  always  to  be  regular  in 
his  life,  aud  of  a  peaceable  temper  and  disposi- 
tion, which  is  the  character  be  bears  in  the 
country .  Causa  scientia  palet.  And  this  is 
the  truth  as  he  should  answer  to  God. 

John  Mabtine. 

Da.  Erskine. 

Mr.  James  Maxwell,  minister  of  the  goapel 
at  Forfar,  solemnly  sworn,  purged,  examined 
and  interrogate,  ut  supra^  deponed.  That  soon 
after  the  earl  of  Strathmore  received  bb  wound, 
the  deponent  waited  of  him,  and  from  him  he 
went  to  the  prison  and  visited  the  pannel, 
whom  he  found  in  great  disorder,  and  under 
the  impressions  of  drunkenness,  his  deaths 
being  all  covered  with  mire,  and  his  face 
besmired  with  dirt ;  the  deponent  helped  him 
to  take  off  his  ckithest  ai^  mbI  ^^  ^  coat 


and  some  linens  of  his  own  to  put  on,  at 
least  the  coat  was  his  own,  which  he  helped  to 
mit  on  him,  and  to  wash  and  clean  his  fae«. 
The  deponent  spoke  to  him  suitably  to  the  oe» 
casion  of  his  visit,  both  in  respect  to  his  drunk* 
enness,  and  what  was  publisbed  abroad  he  ha4 
committed  npon  the  earl  of  Strathmore,  by 
giving  him  a  wound ;  upon  hearing  whereojri 
and  the  deponent  further  saying.  That  he  had 
to  bb  great  satisfaction  beard  tlie  carl  of  Strath* 
more  pray  to  God  to  forgive  him. :  upon  t|iis 
the  pannel  fell  into  the  greatttt  disorder,  tosi* 
ing  himself  backwards  and  forwards  u|ion  a 
table,  and  hanging  his  bead  downwards,  c^^ 
oot.  Good  God!  have  I  wounded  the  earl  of 
Strathmore,  a  person  for  whom  I  bad  ^^1 
kindness,  and  sgainst  whom  I  had  no  design  ? 
Causa  scientus  patet.  And  this  is  the  truth  as 
he  should  answer  to  God. 

Ja.  Maxwcixl.  . 

Da.  Eeskine, 

The  Lord!  Justice  Clerk  and  Commissionert 
of  Justiciary,  ordained  the  Assize  to  inclose  in- 
stantly, and  retuvn  their  Verdict,  in  this  plaoe, 
against  to-morrow  at  twelve  o'clock,  and  th« 
haill  fifteen  to  be  then  present,  each  under  thp 
pain  of  law,  and  the  pannel  to  be  oairied  bacK 
to  prison. 

CoRiA  JusnciARiA,  S.  D.  N.  Regjis,  tenta  iii 
novo  Sessionis  Domo  Burgi  de  Edto* 
burgh,  tertio  Die  Mensis  Augosti,  Milk- 
simo  septingentesimo  vigesimo  octavo,  per 
honorabiles  viros  Adamum  Cockbon»e  da 
Qrmistoun,  Justiciarium  Clericum  ;  Do* 
minum  Gulielmum  Calderwood  de  Pol* 
toim,  Magistruro  Davidem  Erskme  do 
Dun,  Dominum  Gualterum  Pringle  de 
Newhall,  et  Magistrum  Andream  Fletcher 
de  Miltoun,  Commissionarios  Justidarin 
diet.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Intran* 

James  Camegiet  of  Finbaven,  pannel. 
Indicted  and  accused,  as  in  all  the  former 
sederunts. 

The  foregoing  persons  who  passed  upon  the 
Assize  of  the  above  pannel,  returned  their  Ver- 
dict in  presence  of  the  said  lords,  and  whereof 
the  tenor  folk>ws: 

Edinburgh,  the  ^rd  of  August,  17S& 

The  above!  Assize  having  inclosed,  did  cbooto 
sir  Robert  Dickson  of  inveresk  to  be  their 
chancellor,  and  George  Haliburton  of  Fordel 
to  be  their  clerk :  And  having  considered  the 
indictment  pursued  at  the  instance  of  Susanna, 
counten  of  Strathmore,  and  Mr.  James  Lyon, 
brother-german  and  nearest  of  kin  to  the  de- 
ceased Cfbarles  earl  of  Strathmore,  with  cott- 
coorse,  and  at  the  instance  of  Duncan  Forbes, 
esq.  his  majesty's  advocate,  for  his  bi^bnesi'a 
interest,  against  James  Carnegie  of  Finhaveo, 
pannel;  the  lords  justice- clerk  and  commis* 
•ioocni  ef  jutliciary  their  imcriocutor  tkta»- 
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npoB,  with  the  witncMH'  depoMtieot  aiUuecd  ,  nmrr  of  laie,  baiib  of  fordhon^ht  Monj,  ind 
fat  pmiB|f  ihcTMf  t  with  tba  wiiDCMn*  depo-  !  iif  tiHtduitie:  anil  heniwe  moiiie  pcnMicom- 
ritioat  MbTuced  Tor  tlia  p«Dad'i  ucalpation  :  I  mittlMKhterupnn  IbrelhoiiKbirelon.v.iniruila 
Tbej.  hj  (tlonlity  of  twcm,  fiod  tba  ptnnd  '  ibey  nil  Iw  drfrnilcd  thniir  ibr  i  "'~  "* 


y.  hj  (rionUty 
Gafltjr.    Id  «• 


■  «b«wif  ihir  pmeoti  \  ihclMliekirkDnil  t^rib, 


tM  Nibacnbtd  by  anr  laid  chincellor  and  cl«Tk, 


The  IjOnli  Jintiee-Oerii  ud  CommiaNWien 
of  Juuidmry,  haripg  coinidered  ihe  fwvgoi^ 
Tcrdurt  of  Amjzc  retanm)  againU  Jtunei  Car- 
negie, of  FiDhivm,  Dannct:  They  aiauiltted, 
MM  hereby  aMoilsie  nim  Mnplialer.  and  di*- 
Biaaed,  aiul  hereby  diHiiiM  bim  fniai  the  bar. 

kjt.  CoCKaVBNK. 

Abitkact  op  iohk  Acti  of  Pailiambmt< 

IH  THB  VEST  WoBDI  OF  TUB  StATUTSI 


Jamei  1,   pari.  S,   act  51,  intiilcd,   "  Of 
Felony  and  cbaud  mella ;"  >ta- 


ftratliouglit 

tain,  '■  Tbat  at  aiMa  aa  any 

tojasticea,  aberiSa,  baihiei,  ice.  uwr  ... 

rre  diliganlly  (i.e.)  witliom  onte  KToar,  ^f  |  BIaD>layeTatakenorrim:iii*c;"iitaiaM,*'l1ial 
deed  waa  done  upon  fbrrtbongbl  fdony,  I  wbereuivhappefiiitobeilain wilhiDtbcrealm, 


M  throw  andden  tka»d  mclU 


lOllgbl  rdony,  I 
and  ^f  it  be  ' 


;  it  m  iboD^I  ei|)«)»ent  ia  tbtt 
immt  for  the  iiaDchine  of  the 
«aid  iilauchlen  in  time  coming,  quhairever 
^ncbler  ia  cammittcd  oo  forrtliou^hl  fetoBJ, 
and  llic  roromiuer  of  the  aaid  ■liiichin'  paM» 
and  pultii  kim  iu  ginh,  fur  the  ••■lie  of  hii 
penon,  tlie  achireffe  tall  cuiiic  to  tbe  ordioar, 
ui  iiUcea  qubair  be  lica  under  bia  juriidictiwi, 
■ud  ill  plauea  rsempt  lu  the  h>nl«  iiiaialcra  of 
tlie  ((irtb,  and  let  thcni  wii,  that  lick  a  man 
baa  canintitted  lirk  a  crime,  on  furetlxtuKl'l 
feluny,  "tan^uaui  ioaidialnrctfwrinduktriam," 
for  quhilk  (be  law  j^aoli  nut,  wir  IriTCi  not 
•ick  jiervoDi  to  joyii  ibe  immnnitit'*  of  tba 
kirk.  Anit  llie  achirofle  lall  rc|iiire  the  or- 
dinar  (a  let  a  kDonlrdge  be  taken  be  an  aavae  ' 
00  15  ilayt,  aubidder  it  be  fure(lioat[hl  felony, 
or  not:  andilit  h-fuundeDforctliouKbt  frluny, 
to  be  puniubcd  after  the  kiog'i  lawk :  aai)  if  it 
be  fbundcn  auddaulie,  to  M  reatorid  aiiaio  t* 
the  freedoioe  and  imnDUiy  of  halie  luik  and 

Jamea  4,  pari.  3,  net  38,  intilleJ,  ■■  Anenl 


iball  be  pnraued  (in  >  ccriaia 


iben 


tavbapr 


ffiflhc  ireapoM  be  donaof  audden  rAwdmrf/ii.  |  him  to  the  nixt  aehirefre,  ami  m  forth,  quhill 
(be  party  akaitbed  ahall  follow,  and  the  party  I  be  be  put  to  the  adiiicBe  (rf*  the  achire  ijuhafr 
tntDagreaaor  defend,  after  ibe  courae  of  the  oU  i  the  deed  waa  done ;  aod  ihere  aall  jiuticc  ba 
]awsof  the  realtn,"  |  ineoalincnt  duoe.     And  gif  it  be  fbrctfwi^l 

Juno  1,  ^1.  B,  „t  M,  i.UiW.  ..  Th,  :  "*»»• "  *  ■1»««^" 
ManaUyeranldbeputauedaDtilhebepNtfutib  ,  James  A,  pari.  4,  act  23,  iutiiM,  "  Tb« 
of  tbeReaJm,  or  brought  again  to  the  Race  ol  ,  Haiitcraoftlie  Girth  iuM  make  deputes,  quha 
the  Slauchter ;"  (ibe  act  appointtog  the  me-  iuM  ilelirer  Halefaclure*,  that  inay  not  hrnik 
Ihod  of  puraniog  manslayen)  atalutea,  "That  the  priri  ledge  thereof ;"  ititatei,  "Thatthay 
qahairever  he  bapj^nia  to  be  ukio,  that  acbi-    abouM  be  boMen  in  all  time  coinnD|c>  to  de- 


or  bailie  a 


nfie,  sUMTt,  or  banie  of  Ibe  regality,  aall  send  lirer  all  commiilen  of  alaucbler  upon 
Jiim  totheaehircfleoftheDixtachiieSilon),  the  thought  felony,  that  Bim  to  girth,  aud  ntbera 
quhilk  uU  receive  him,  and  aend  him  to  the  treapaaners  that  bmlca  ibc  aauie,  and  msy  Dot 
nin  achireffe,  and  twafborth  from  achireffe  to  ,  hmik  ihe  priTiledife  thereof,  conform  to  the 
'■ehiTcSe,<|Qhillbcbeputtalbescfaii«ire  of  the  '  common  law  and  the  act  of  )iarhameut  made 
achire  where  the  doMe  wai  done,  aod  Ibert-  !  thereopon  of  belbre,  to  (hr  king'* 


aall  the  law  be  Bainstred  to  Ihe  party:  and  gif   aakandaiMldesireand  thrtn  toimderlytbo  law." 
Followa  Ihe  iotire  act  of  Charles  3,  pari,  t, 


it  b«  forethought  felony,  be  sail  die  therribre.' 
Jamea  1,  pail.  0,  act  99,  inlilled,  "  Of  In- 
,  quailion  of  fbrethought  Pelauy  to  he  taken  by 
•D  Aiabce;"  itiutntca,  "  That  ihe  officiars  (L  e. 
the  judges  ordinary)  ahail  give  them  the  know- 
ledge of  an  aadze,  whether  it  he  forrtbought 
Mony,  or  suddenly  doue:  and  gif  it  bi  sud- 
denly done,  domain  Ihem  as  the  law  treats  of 
hatbre:— and  gif  it  be  fotdbongbl  fdony, — 
demun  them  as  Uw  will." 


chap.  SS,  inlilled,  '■  Cooceming  the  ■ 
Tcral  Degrees  of  casual  Homicide." 
"  Our  soTereigo  lord,  wiUi  advice  and  eon- 
aenlof  Ihe  eitutcs  of  Ihia  prpw-nt  paHiameal, 
for  remoriog  of  all  question  and  doubt  ihsi  may 
arise  bemner  ja  criminal  punoila  for  ilaugb- 
ter ;  sialules  nod  onlaim.  That  tbe  caiea  of 
boniieide  afW  following,  >iz.  catitsi  hi 
homicide  in    lawful    de^ce 


James  3,  part.  5,  act  35,  iotitleil,  "  0>~ !  commitled  upon  Ibierva  sod  robber*  braakiog 
BIsuchter,  or  forelbought  Felony,  of  Sod-  boutet  in  iho  night ;  or  io  case  of  hotnioidn 
danlio,  and  Flying  to  Girth."  Item,"  Becaun  ihelimeofmsslertbldepredatioa,  orin  ibapur* 
of  tbe  eschewing  of  great  slauchter  quhich  bab  >uit  of  denounced  or  dedared  rebels  for  cuilal 
heeu  right  comnwuii  amwi^  thaluDg's  lieges,  :  crinm,  at  of  mdi  who  HMt  awl  idndUm 
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rebels  and  mitterful  depredators  by  arms,  and 
by  force  oppose  ibe  pnrsuit  and  apprehendingr 
ot'tbem,  which  shall  happen  to  fall  out  in  time 
coming^,  nor  anv  of  them,  shall  not  be  punished 
by  death ;  and  that  notwithstanding  of  any  laws 
or  acts  of  parliament,  or  any  practic  made 
heretofore,  or  observed  in  punishing  of  slaugh- 
ter :  but  that  the  mausla  ver,  in  any  of  the  cases 
aforesaid,  be  assoilzied  from  any  criininal  pur- 
S4iit,  pursued  against  him  for  bis  life,  for  the 
said  slaughter,  before  any  judge  criminal  with- 
in this  kio^doni.  Providing  always,  That  in 
the  case  ot  homicide  casual,  and  of  homicide 
in  defence,  notwithstanding  that  the  sUyer  is 


by  this  act  free  from  capital  panbhiiiMt ;  yel 
it  shall  be  leisum  to  the  criminal  judge,  with 
advice  of  the  council,  to  fine  in  his  waetm^ 
to  the  use  of  the  defunct's  wife  aod  btims,  or 
nearest  of  kin,  or  to  imprison  him.  Aod  hir 
majesty,  with  advice  foresaid  dedaret,  that  all 
decisions  given  conform  to  this  act,  since  the 
13th  of  Febmary,  1649  years,  shaH  be  as  saffi* 
cient  to  secure  all  parties  interested,  as  if  thit 
present  act  had  lieen  of  that  date  :  and  that  aM 
cases  to  be  decided  by  any  jud^  of  this  king- 
dom, in  relation  to  casual  homicide  in  defeooe, 
committed  at  any  time  heretofore,  ihall  be  de- 
cided as  is  above  exprened." 


470.  The  Case  of  Edmund  CuRLL,*.Bookseller,  in  the  KingVBench^ 
for  publishing  a  Libel :  1  George  II.  a.  d.  1727. 


Mich.  Term.  1  Geo.  3. 
DoMiNus  Rex  v.  Edmund  CtiRLL.f 

Information  exhibited  by  the  Attorney 
General  against  the  Defendant,  Edmund  Curll, 
for  that  he  **  existeos  homo  iniquus  et  scele- 
ratus,  ac  nec^uiter  machioans  et  intendens  bouos 
mores  subditorum  hujus  rrgni  oorrumpere  et 
COS  ad  nequitiam  inducere,  quendam  turpem, 
iniquum  et  obscoeoum  libellum,  intitulat  Venus 
in  a  Cloyster,  or,  The  Nuu  in  hefSmock,  im- 
pie  et  nequiter  impressit  et  publicavit,  ac  impri- 
mi  et  publican  causavit,"  (setting  forth  the 
several  lewd  passages)  **in  malum  exem- 
pUim,"  &c.  ana  of  this  the  defendant  was  found 
guilty. 

And  ift  Trinity  Term  last,  it  was  moreil  in 
arrest  of  judgment  by  Mr.  Marsh,  that  however 
the  defendant  may  be  punishable  for  this  in  the 
Spiritual  Court  as  an  offence  **  contra  bonos 
mores,"  yet  it  cannot  be  a  libel  for  which  he  is 
punishable  in  the  Temporal  Court.  LibeUut 
IS  a  diminutive  of  the  word  liber,  aod  it  is  li- 
bel lus  from  its  being  a  book,  and  nut  from  the 
matter  of  its  contents.  In  the  Case  De  Libel- 
lis  famosis,  my  lord  Coke  says,  that  it  must  be 
agaiost  the  public,  or  some  private  person,  ta  be 
a  libel,  and  1  do  not  remember  ever  to  have 
heard  this  opinion  contradicted.  Whatever 
tends  to  corrupt  the  morals  of  the  people,  ought 
to  be  censured  in  the  Spiritual  Court,  to  which 
properly  all  such  causes  belong.  What  their 
proceedings  are  I  am  a  stranger  to :  But  for 
me  it  is  sufficient  to  say,  1  do  not  find  any  case, 
wherein  they  were  ever  prohibited  in  such  a 
cause.     In  the  reign  of  king  Charles  2,  there 

*  Probably  the  uotorions  bookseller.  As  to 
Yvfaom ,  see  the  Dunciad.  See,  also,  vol.  16, 
p.  806. 

t  Strange's  Reports,  vol,  2,  p.  788.  See  1 
Barn.  29.  See  Annett's  Case,  1  Blackst  395, 
Burn's  Ecclesiastical  Liw,  tit.  Profaneness, 
Eunomus  Dialogue  3,  p.  119.  See,  also.  East's 
Pleas  of  the  Crown,  c.  1,  §  1,  and  Wilkes's 
Case  fyr  publiahiog  the  Emiy  oo  Woman. 


was  a  filthy  run  of  obscene  writings,  fbr  which 
we  meet  with  no  prosecution  in  the  Temporal 
Courts  ;  and  since  these  were  things  not  fit  to 
go  unpunished,  it  is  to  be  supposed  that  my  lords 
the  bishops  animadverted  upon  them  in  their 
courts.  In  the  case  of  the  Queen  o.  Read, 
6  Ann.  B.  R.  there  was  an  infdrmatioo  for  a 
libel  in  writing  an  obscene  book,  called,  The 
Fifteen  Ph^ea  of  a  Maidenhead ;  and  after 
conviction,  it  was  mored  in  arrest  of  judgment, 
that  this  was  not  punishable  in  the  Temporal 
Courts ;  and  the  opinion  of  shief  justice  Holt 
was  so  strong  with  the  objection,  that  the  pro« 
secutnr  never  thought  fit  to  stir  it  again. 

Attorney  General  contra.  I  do  not  observe  it 
is  pretended  there  is  any  other  way  of  punishing 
the  defendant :  for  if  the  Spiritual  Court  hiS 
done  it,  instances  might  be  fprta ;  and  it  is  no 
argument  to  say,  we  meet  with  no  prohibitions : 
such  a  way  of  argument  would  construe  them 
into  all  sorts  of  jurisdictions.  What  I  iosist 
upon  is,  that  this  is  an  offence  at  common  law, 
as  it  tends  to  corrupt  the  morals  of  the  king's 
subjects,  and  is  against  the  peace  of  the  king. 
Peace  includes  good  order  and  government, 
and  that  peace  may  be  broken  in  many  in- 
stances without  an  actual  force.  1.  If  it  be 
an  act  against  the  constitution  or  civil  govern  • 
ment  2.  If  it  be  against  religion.  And,  3. 
If  against  morality. 

1.  Under  the  first  head,  fall  all  the  cases  of 
seditious  words  or  writings,  2  Roll.  Abr.  pi.  2 ; 
Vent.  321 ;  3  Keble  841,  and  the  Case  of  the 
Queen  v.  Bedford,  Mich.  12  Ann.  whose  trea- 
tise of  Hereditary  Right  was  held  to  be  a  libel, 
thougli  it  contained  no  reflection  upon  any  part 
of  the  government. 

2.  It  is  a  libel,  if  it  reflects  upon  religion, 
that  jB^reat  basis  of  civil  government  and  liberty ; 
and  It  may  be  both  a  spiritual  and  temporal  of- 
fence, Cro.  Jac.  421 ;  2  Roll.  Abr.  78,  pi.  2  ; 
1  Vent.  293. 3  Keble  607, 621.  In  Tremayue's 
Entries,  226,  there  is  a  sentence  to  have  a 
jiaper  fixed  upon  the  defendant's  head,  intimat- 
ing, that  he  had  uttered  blasphemous  words, 
tending  to  the  snbversioo   of  gofemment. 


J55]             1 OEORGE  iX.  Oue  qf  Edmund  CurU,                    [IW 

Thcrt  is  one  HaII  now  in  cottoily  on  •  oodtIo-  j  the   ciuIm  Monm  of  the  kinff*e  tobieeli,  1 

tioo  at  for  a  lib«l,  iotituWd, '  A  sober  l(e|ily  to  8id.  168,  aad  OfMia  this  fooodatioo  tbtire  bate 

iIm  merry  Arguaitnito  about  tli«*  Trioity.*    And  bofu  many  proaecutioDa  agaioat  the  pbyera  for 

(iaach.  10  Ado.  Reifio.!  e.  Cleoiloii,  thert  wm  a  i  obai*eiie  playa,  iboo§[h  tbey  ha?e  hail  mtHrcal 

ipej:iai  verdict  on  a  lil»el  about  tlit*  Tiioily,  and  enoiii|h  lojiet  tlie  proercfHo^a  auyed  before 

il  waa  not  made  a  doubt  of  in  that  caaer  juil|n»«?ot,  TreraRyne*8  Entrks,  t09,  S13,  'il4t 

5.  As  to  morabty.    Uettlroyinflr  thepfaeeof  916.    Lord  Grry'sCake,     [Vol.  9,  p.  I'M,  aC 

the  go? emmeut ;    fur  euferomrot  is  no  more  tliin  Collection.]*— Mich.  10  Will.  5,  Rax.  eu 

than  public  order,  nbich  is  morality.     My  HiU,  llie  defimUaot  waa  andicird  for  pruMing 

lofd  chief  justice  Holt  used  to  say,  Cbristi 41111^  some  obareuc?  |ioeus  of  my  lord  Rocbaalcr'a, 

iipartof  the  law:  And  why  not  woraliij^  t«M»?  teodinn^  to   the  corrupitoD  of  youth;    upas 

1 00  Di»t  insist  that  every  unmoral  act  is  in-  which  he  went  abroad,  and  was  outlawed  i 

jietable,  Mich  fs  UHlwg  a  lie,  or  the  like :   B  .t  which  Im  wonkl  not  have  dune,  if  his  oouoael 

if  it  is  destructive  of  aoorality  in  general ;  if  it  had  thought  it  no  libal.    The  Spiritual  Coorta 

floes,  or  tiiay,  affect  all  the  kinis'it  subjects,  it  punish  only  fiersonsl  spiritual  defamation  by 

then  is  au  offence  of  a  public  nature.    And  words  ;  if  it  is  roduced  to  writinif,  it  ia  a  ten*. 

Upon  thiv  distinction  it  is,  that  particuUr  acts  of  poral  offence,  8alk.  559  ;  Mo.  d97,  and  it  b  pu- 

fotnication  are  not  pumsliuble  in  the  Teuiporal  nishsble  ss  a  libel.    My  bird  Coke,  in  the  case 

CJoorts,  and  bawdy  nouses  are.     lu  sir  Charles  l>e  Libellis  famosis,  had  ootbinir  io  riew  bu\ 

Sedley's  case  *  it  was  said,  that  this  court  is  scandalous,  defamatory  libela.      Idhellkt  is  not 

^  Sir  Charles  Sedle^  was  indicted  at  com-  Dorset]  '*  sir  Th'imas  Ode,  &e.  were  at'  a 
moo  law  for  several  misdemeanors  ajj^in^t  the  c«)ok's  house  at  the  sign  c^the  €^k  in  Row- 
lung's  peace,and  which  were  to  the  great  scandal  strec  t,  near  (*oTent  Garden,  within  the  liberty 
of  Christianity ;  and  the  cause  was,  for  that  he  of  Westminster,  and  being  inflamed  with  strong 
ahewed  his  naked  body  in  a  balcony  in  Cerent  liquors,  tliey  went  into  the  balcony  belonging 
Garden  to  a  great  multitude  of  people,  and  to  that  bouse,  and  putting  down  their  breechct 
there  did  such  things,  and  s|>oke  such  words,  they  ezcrenienlized  in  the  street :  irhich  being 
Ice.  mentioning  some  particulars  of  his  mi^-  done,  Sedley  stripped  himself  naked,  and  with 
haTioor,  as  throwing  down  bottles  (pissed  in)  eloquence  preached  blasphemy  to  the  people] 
vi  ei  armii  among  the  people,  Keble^s  Reports,  n hereupon  a  riot  being  raivil,  the  people  be- 
tel. 1,  p.  020.  Fortescne's  Reports,  99,  100.  came  rery  clamorous,  and  would  bare  forced 
And  this  indictment  was  openly  read  to  him  in  the  door  next  the  street  open  ;  but  being  hin- 
ooort;  and  the  justices  told  him,  that  not  with*  dcred,  the  preacher  and  his  company  were 
atandingtherewasnot  then  any  Star-chamber,  petted  into  tbcir  room,  and  the  wmdows  be« 
yet  tbey 
oTKing* 
the  king 

time  to  punish'such  profane  actions,  committed  by  making  it  the  m<Mt  scandalous  thing  m  na* 
against  all  modesty»  which  were  aa  frequent,  ture,  and  nothing  more  reproachful  to  religiuo 
ia  if  not  only  Christianity,  but  morality  also  than  that ;  the  said  company  were  summoned 
had  been  neglected.  After  he  had  been  kept  to  the  court  of  justice  in  Westtninster-hallp 
in  court  bv  recognisance  from  Trinity  term  where  being  indicted  of  a  riot  before  sir  Ro- 
to the  eno  of  Michaelmas  term,  the 'Court  bert  Hyde,  lord  chief  justice  of  the  Common 
required  him  to  take  hia  trial  at  bar:  but  Pleas  were  all  fined,  sir  Charles  being  fined 
being  adfised,  he  submitted   himself  to  the  fire  hundred  pounds.'* 

Court,  and  confessed  the  indictment,  15  Car.        4^        ,  ^.      ^.     . i^*  ^    •   .        ,       . 

«,1(>63.    The  Michaelmas  term  foltowing,  the  A^cr  relaUnj  the  inaoUmy  nd  1^ 

Court  considered  what  judgment  to  giro;  and  .'"•^'^"'  ^^  ^^^  '^  "^"^^  ^^  conchidti 

inasmuch  as  he  was  a  gentKman  of  a  t ery  aiu  ^Tirii.    jt     t^             ^  u  •              •  ^^    • 

bmd,  (not  iMeiidiDg  iii.  ruin,  but  bb  refonna.  ^^**  *^  •*';   Henry  Rilleywr    aa4 

tioo)  they  fined  him  only  8.000  mariu.  and  to  •"?''"  ?!"*!!nir'* ;!  W!l!!"^.r.  ?J!!! 

be  imprisoned  a  w«ekJuiJut  bail,  and  to  be  of  Kl^T^S*^/  »ff5j«» '»*?«•  •ftl»«.  ««»^ 

cood  llebaf  ioar  for  three  years,  Sid.  1«S8,  pi.  W.  ^«t:.^'  f'^  !!!?  .       *  "TS^L""'  *"" - 

^J^oftheLaw.p.^.ndU6.     '/on-.,  rM^'r^'L^'SoV'irrhSLlJe"^ 

set,  '*  the  friendship  of  the  dissolute !" 

See  the  Case  of  Wilkes,  m  this  Collection,  o-    •  i     d       i     -  u-   mt       •     /        ..^.r 

^^                                      '                              '  Sir  John  Reresby  in  his  Memoirs  (a.  o.  1675* 

'"  7)  indicates  that  at  that  period  persons  of  the 

Wood  (Athens  p.  1100)  reports,  with  erident  highest  rank  and  sution  were  in  the  habit  of 

incorrectness  however,  the  case  of  sir  Charies  begging  from  the  crown  the  estates  of  parsons 

Sedley,  as  follows :  accused  of  forfeitable  offences  in  anticipation  of 

**  In  the  month  of  June,  1663,  this  our  au-  their  conviction :  and  from  his  account  it  seenae 

thor,  sir  Charies  Seilley^  Charies  lord  Buck-  likely,  that  false  accusations  of  the  most  atro- 

hurst  (aflerwards  eari  of  llkliddlesex)"  [more  cious  offences  were  fabricated  in  the  hope  of 

eommooly  mentioned  by  bis  title  of  earl  of  obtaining  such  forfeitures.    The  historiani  and 
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•Ura^rt  to  belaken  as  a  technical  word;  in  this  saying,  Whjr  doot  yob  go  to  the  Spiritual 

ease  it  may  stand  as  an  obscene  little  book.  Coart?  Wbicli  was  giving  a  false  reason  Ibr 

And  as  to  the  case  ofRead,*  there  was  no  judg*  that  sodden  opinion :  Now  it  appears  there  it 

meet,  but  it  went  off  upon  the  chief  jastice*t  no  instance  of  the  spiritual  court's  intermed- 

the  records  of  Scotland,  bear  ample  testimony  '*  Who  is  libelled  here  P  This  may  be  said  to  bti 

to  the  prevalence  of  practices  or  this  sort  in  a  temptation  to  incontinence ;  and  therefore 

that  kingdom,  during  the  reigns  of  Charles  the  why  not  punishable  in  the  ecclesiastical  coort  f 

f  d,  and  James  the  2d.  This  tenos  to  bawdry,  as  well  as  soliciting  of 

.   By  Stat.  31  Jac.  cap.  3,  it  is  declared  and  chastity ;  but  they  dfo  it  only  to  get  money." 

Ai'^^.Afar'^^'^'J^^J^  !*"•  F.rtMcae.  .t  tbe  end  of  hi.  Report. 

theretofore  made  or  granted,  of  any  grrant  or  -^^i...  „,;.  „„  „f  ,h»  Kin-  .„J  cLm 


the  ca»i  of  penal  aUtute.  (Hii:  S  Jm/t  Co.  ^^*^^„^^t^ J^^^^^L^TI 

Rep.)  will  rkdUy  be  believU ;  that  in  tbeir  ex-  ^rf"X,TX!^lhT^?  i^^'^    ^U  J^"* 

m: "^iiS^n-,  T^ni'tbe'TbiS't  V^^^^^^^^^^V^X'Z 

'Therefore,'  says  lord  Coke  (S  Inst.  187,)  *  such  But  since  this  case  of  the  King  v,  Curll,  the 

beggars  are  offenders  worthy  of  severe  punish-  Court  of  King's  -bench  without  iiesitation  ez* 

meiit:*  and  to  **  these  hunters  for  blood"  he  ercises  jurisdiction  over  such  publications,  and 

applies  the  exclamation  of  IMUcah,  **  They  all  over  other  offences  contra  bonot  mores^  which 

lie  in  wait  for  blood,  and  everv  man  hunteth  bis  are  not  attended  witli  breach  of  the  peace, 

brothertodeath."  COartr»i.TationMy.,witii.  ,jp„„  „  attempt  (2  Geo.  8.) to  move  In  ar- 

^  rest  df  judgment  in  the  case  of  Woolstoa,  who 

^  In  the  case  of  the  Queen  against  Read,  11  was  convicted  on  four  informations,  for  his 

Mod.  142,  it  was  held  that  a  crime  that  shakes  blasphemous  discourses  on  the  miracles  of  our 

religion  (see  1  Hawk.  ch.  6,)  as  profaneness  Saviour,  the  Court  declared  they  would  not 

on  the  stage,  ^as  to  this,  see  stat.  3  Jac.  1,  c.  suffer  it  to  be  debated,  whether  to  write  against 

91,1  &c.  is  indictable ;  but  writing  an  obscene  Christianity  in  general,  was  not  an  offence  pu- 

book  is  not  indictable  ;  but  punianable  only  in  nishabtt*  in  tbe  Temporal  cooits  at  eoramoe 

the  Spiritual  court. '  law :  it  having  been  settled  so  tu  be,in  Taylpr's 

Tk:««w.c<i^r*k^n.,^»»  d^.^ /i?^.»..^  no\  ca^t  1  Vent.  293;  3  Keb.  607,  621;  and  in 

™ -n  Tv  ?       *  aueen  r  Read  (Fortesc.  98,j  j,,^  ^^  ^^^j^^  ^^^'     H^,  ^^  ^'g^^  ^[^  r^^ 

was  an  inilictment  for  pnnting  a  lascivious  and  *    .r  --qi  o  i\     t-i.^.,  .i<^;..^  :•  ^\1}l»  ul 

obscene  iibel,entitled,"TheFifteen  Plagues  of  f**/  ""^  ^l^^VLJ.1^^^ i^^^^  it  m^ht  be 

a  Maidenhead."    The  defendant  was  tried  be-  f  ^^"^*f  ^  ^^'  ^\^^  ^^7  ^^  ^^V"  l*'^  "P« 

r««« i*«.-i  ^i  •  *•  •    .•     «  u       I         •  «    I    i^j  ^he  word  •  general,'  and  did  not  mtend  to  m- 

«^  J  clnet  jnst.ce  Holt,  and  convicted  :  and  ^,„ j^  j;      K^  ^,^^^       ,^^^ 

ST  i^^"  '."  '"**•  "♦^  J""*8!""'*'  "  fPP''"";  licular  cinlrovected  points.     2  Sir  834,  [«» 

that  judgment  was  given  by  the  whole  court  .  ^riToi  oi                                         •  l  -^ 

for  tbe  defendant.    And  by  HoJt,  C.J.  ••There  ea.oi  17»1  -«.J 

are  eecte^a<)tical  courts :  why  may  not  this  be  In  the  case  of  the  King  a<;ainst  sir  Francis 
punished  there  ?  If  we  have  no  precedent  we  Dlajce  Delaval,  and  others,  which  was  a  prose- 
cannot  puninh.  Shew  me  any  precedent.*'  cutton  for  a  conspiracy  to  transfer  a  female  in- 
Powell,  J.  «••  This  is  for  printing  bawdy  stuff,  fant  apprentice  for  tbe  purpose  of  prostitutioo-, 
that  reflects  on  no  person  :  and  a  libol  must  be  lord  Nanstield  said :  ••  I  remember  a  cause  in 
against  some  particular  person  or  persons,  or  the  Court  of  Chancery,  wherein  it  appeared, 
against  the  govern rqent.  It  is  stuff  not  fit  to  that  a  man  had  formerly  [qu.  formally]  as- 
be  mentioned  publicly.  If  there  is  no  remedy  signed  his  wife  over  to  another  man :  and  lord 
in  the  Spiritual  court,  it  does  not  follow  there  Hardwicke  directed  a  prosecution  for  that  trans- 
must  be  a  remedy  here.  There  is  no  law  to  action,  as  being  notoriously  and  grossly  against 
punish  it :  1  wish  there  were  ;  but  we  cannot  public  decency  and  good  manners.  And  so  is 
make  law.  It  indeed  tends  to  the  corruption  the  present  case. — ••  It  is  true,  that  many  of- 
of  good  manners,  but  that  is  not  sufficient  for  us  fences  of  the  incontinent  kind  fall  properly 
to  punish.  As  to  the  case  of  sir  Charles  Sedley,  under  the  jurisdiction  of  the  ecclesiastical  cour^ ' 
there  was  something  more  in  that  case  than  and  are  appropriated  to  it.  But  if  you  except 
shewing  his  naked  body  in  the  balcony ;  for  those  appropriated  cases,  this  court  [B.  R.] 
that  case  was  guod  vi  et  armis  he  pissed  ilown  is  the  cu5/os  morum  of  the  people,  and  has  the 
upon  the  people's  heads."  And  he  cited  lady  superintendency  of  offences  con/ra6(m(w.morei: 
Purbeck's  case,  which  was  in  the  {Star-cham-  and  upon  this  ground  both  sir  Charles  Sedley 
ber,  where  they  •*  quashed  the  indictment  be-  and  Curll,  who  had  been  guilty  of  offences 
cause  it  was  tor  matters  of  bawdry.''    Holt,  against  good  manners,  were  prosecuted  here.'* 
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dliig,  wiMn  k  b  icdnecd  to  inilitig,  or  io 

Chief  Joalicfl  Rtymomd.  I  think  tbit  ii  a 
«He  aT  rcfy  mU  oHMMiMnca ;  ibooKh,  if  ll 
WH  Dol  fiir  Ibe  cm*  of  iLe  Ouem  «.  Read,  I 
should  main  bo  grtat  difficulty  ia  iL  Vti- 
taiol^  the  Spiriiual  Court  ha*  aothing  to  do 
with  it,  if  io  writing :  And  if  it  reflecu  oo  rc- 
ligioii,  TiTlue,OT  moralilj  ;  ifit  teotUtodirtDrb 
tM  dtil  urder  uf  KiciMv,  1  tbiuk  it  ■■  ■  lem- 
poral  offence.  I  do  dM  Ihiok  Uiclbu  ia  alway* 
to  he  takoi  u  a  tediaicsl  ironl.  Woold  not 
TtoTcrlie  "  de  qnodam  libdlo"  iutitnlat  the 
Hew  T««tanait,  aad  doe*  Mt  the  Spiritual 
Court  proceed  Dpon  a  lihd  f 

TerUteve.  J.  1  on  thi*  i«  a  great  of- 
leoce ;  but  1  know  of  no  law  bj  whini  we  cut 
piuii*h  it.  Commoo  law  ii 
whm  there  i*  ■-  ' —  ■■— 


ri6o 


and  7M  I  do  not  And  the  Spiritual  Coort  took 
notice  of  Ibem.  Tbia  i*  bat  a  pntnl  tolicita- 
lioo  of  ehutitj,  and  not  indictable,  l^j  Pur- 
Iteck'*  eaee  waa  tor  procnriug  men  and  women 
Io  meet  at  her  houae,  and  held  not  ipdiclable, 
unleM  there  bad  been  paitieaUr  facta  to  make 
it  a  bawdj-bouae.  To  make  it  indictable  there 
aboald  be  a  breach  of  the  peace,  or  aonetbing 
(endiny  u  it,  of  which  there  ia  oodiing  in  tbn 
eaaa.  A  libd  ia  a  technical  word  at  conmoo 
hw ;  and  I  ■nt  cwn  the  oaaa  of  the  Qoccd 
wmu  Re*d  alieka  with  me,  for  there  waa  a 
lule  tn  arteat  tbe  jadfment  niii.  And  io  air 
Chariea  Sedley'*  Mae  there  waa  a  li»rae,  of 
Ihmring  out  Mitlea  upon  Ibe  people"*  heada. 
SeyneUk,  J.    It  ia  mncb  to  be  lamented, 


if  thi*  ia  itet  pnniahaUe : 


:  I  agree  there  may  be 
nan;  iMlanea*,  where  acta  of  imreonlity  are 
nf  apiritual  eagnizanoe  only ;  bul  then  thoee 
are  partiealar  act*,  where  the  praaecnttoo  is 
pro  mtiutt  anim*  of  the  offender,  and  not  where 
Ihejraraof  a  geneni  immoral  tendency;  which 
I  take  to  be  a  reaaooaUe  diatioclioB.  R«a>l'a 
caae  ia  indeed  a  caae  in  point :  bul  I  coufeca  I 
abouM  not  hare  been  nf  that  opinion.  LiUtlui 
dee*  not  cj  oi  terariau  import  defamatiou,  but 
i*  to  he  goremad  by  the  epithet,  which  i*  added 
to  it.    'ftia  ia  aaraly  worae  tban  air  Cbarlea 


■Outo/EdmtadCurU. 
Sediey'a  cane,  who  ouly  esp 
people  then  praaent,  [naked,]  who  might  chnan 
whether  they  would  look  upon  him  or  not  t 
whereaa  thia  hsak  goca  all  oTer  tbe  kinsdeta. 
Dmnkenneaa  and  awearinc  were  pnniahable  in 
tbe  Spiriiual  Court,  hefitre  the  acU  wbieli 
made  then  temporal  oleoeea,  and  in  which 
the  juriadiciioa  of  the  Spiritual  Cotut  ia  MT«d. 
Pn>bym,  J.  inclined  ihii  tu  be  pUDtahabln 
moD  la w,  aa  aD  oflrnce  againat  ibe  pence, 
ng  to  waakea  the  bond*  uf  ctril  aociety, 
and  manlily. 

But  it  being  a  ca*e  of  great  conaoqoence,  it 
waa  ordered  to  aland  over  for  a  further  argu- 
ment. 

And  thia  term  Pagt,  J.  camn  into  tha 
King'a-beikcb,  in  tbe  room  oTJuMice  Forlea- 
cue;  It  waa  to  ham  been  apohe  to  Inr  Mr.  So- 
licitor General  and  myaelf.  But  CurN  not  bar- 
ing attended  me  in  time^  I  acqumnlad  the  Court 
f  waa  not  prenand  1  and  aa  my  want  of  being 
ready  praceeded  froa  hi*  own  neglect,  they 
refoiedioindulirebimtothenexticnn.  And 
in  two  or  three  daviitbey  ga*e  it 
nimoui  opiatoo,  That  thii  waa  a 
feaoe.  They  aaid,  it  waa  plain  the  fore*  Med 
in  Sedley't  oaae  waa  bat  a  amall  ingredient  i» 
tbe  jai^n»ent  of  Ibe  Coort,  who  fined  him 
3,000/.  (a.  marka.)  and  if  tbe  force  was  all  Ihey 
went  upon,  there  waa  no  occanioulo  talk  ofihe 
Court'a  b«ing  reaaor  mormm  of  the  king's  anb> 
jec(i.  Tliey  said,  if  Iteul'a  caae  was  lu  be  ad- 
judged, (liry  should  rule  K  otherwise  ;  and 
therelbre,  io  tbia  case,  ihey  ^tc  jnd(;ntent  lor 
the  king.  Aud  the  dcrendani  waa  afUrwonlB 
act  in  tbe  pillory,  ••  he  wcU  deserred. 

This  Edmund  Curll  aioml  m  the  pOlorr  at 
Cfaaring-CroaB,  but  wa*  not  pelted,  er  mtd  ill  i 
for  bring  an  aiiful,  conning  (ibough  wicked) 
felbw,  be  had  cootrired  to  baie  pnnted  papers 
diapersed  all  about  Charing  Cro**,  lelliag  thn 
people,  lie  atood  there  for  vindicating  tb«  me 
iDory  of  qoeen  Anne ;  which  had  aneh  an  ef 
led  on  tlie  miib,  that  it  houM  Iwie  ben 
dangerous  ereB  to  hare  spoken  ^mini 
him :  aod  when  he  waa  takeo  down  out  of  lb 
pillory,  the  mob  carried  him  uff,  aa  it  were  ii 
triumph,  to  a  odghbooriog  tarem. 


Ifil] 


Trial  of  WUlidp  adk9. 


A.  D.  1728. 


[Ifif 


471.  The  Trial  of  William  Hales,  for  forging*  a  Promissory 
Note  for  6,400/.  in  the  Name  of  Thomats  Gibson,  esq.  and 
'  Partners,!  and  fbr  pubhshing  the  same  as  a  true  one,  knowing 
it  to  be  false  and  counterfeit,  at  the  Session  of  the  Peace, 
and  Oyer  and  Terminer,  for  the  City  of  London,  held  at  the 
Old  Bailey,  before  Mr.  Justice  Page, J  and  Mr.  Baron  Carter: 
2  George  II.  a.  d.  1728. 

cokrar  of  unfairneif  wbatioerer ;  and  u  Mr., 
GibsoD  is  ooDcerned»  if  be  be  reeUjf  a-kin,  I 
would  advise  M  r.  Attoroey  to  waive  bim. 

Attorney  Gentral^  (sir  Pbilip  Yorfce.)  Mj 
lord,  I  am  sare  it  is  our  desire  tbat  ibis  trial 
should  proceed  with  all  the  fairoeas  imagina* 
ble ;  therefore,  without  entering  into  the  q|ttea-. 
tion  how  far  Mr.  Gibson  is  concerned,  or,  if  be 
is,  what  consequence  tbat  may  have,  I  waire 
this  gentleman.  I 

Then  the  twelve  Jurors,  who  were  swom,- 
were  counted,  and  their. names  were  aa  foU 
low,  vie. 

John  Pott, 
Richard  Cbaoncj, 
Jaibes  Coolter, 
Harvey  Spragge^ 
Joseph  Jackson, 
Robert  Knaplodc 

CL  if  Art.  Crier,  make  proclamation. 
Cfvtr,  If  any  one  can  inrorm,  &c. 
C/.  tfArr.  opened  the  Indiotment|  which  it 
as  follows,  vix. 

<*  London,  ft.  Jortftores  pro  Domino  Regn 
super  sacramentum  suum  prtesentant,  quod 
Willidmus  Hales,  nuper  de  London,  Aurifa^ 
ber,  Anglic^  Go^c^M,  ezistens  persona  ma- 
lorom  nominis  et  faoMe,  ac  conversatiunis  in- 
honestK,  ac  injust^  et  fraudulenter  machinan» 
et  intendens  quondam  Tbomam  Gibson,  nec- 
non  quosdam  Johaooem  Jacob  et  Rohertum 
Jacomb,  participes  eiusdem  Thorns  Gibson^ 
ac  diversos  alios  dicti  Domini  Rei>:i8  uuoc  Itgeoa 
et  subditos^  de  magnis  denaribrum  summis 
fraudulenter  et  iniqu^  decipere  et  defraudare, 
septirao  die  Septerobris,  anno  regni  Domini 
Georgii  Secuodi,  nunc  Regis  Ma^irnae  Britan- 
nis,  &c.  secundo,  apud  London  pnesdict,  scili* 
cet,  in  parochi&  Sancti  Dunstani  in  Oocident*, 
in  wardft  de  Farringdon  extra,  vi  et  armis,  &e. 
fidso,  fraudulenter,  et  deceptive  fabricavit  et 
contrafedt,  et  fabricari  et  contrafieri  causavit, 
quoddam  scriptum  in  verbis  et  figuris  sequent!* 
bus,  ridelicet, 

<<  AnpUt  27 J 17S8. 

*^  I  promise  to  pay  to  George  Watson,  esq. 
or  bearer,  the  sum  of  six  thousand  four  hun- 
dred pounds,  at  demand,  the  like  value  receiv- 
ed.   For  myself  and  partners, 

— — .  **  ThO.  GllSON.*' 


December  9>  17S8. 

Crter.  OyEZ  !  Oyez !  Oyes !  All  manner 
tf  persons,  that  have  any  tbmg  to  do  at  this 
•ession  of  Oyer  and  Terminer,  holden  for  the 
citT  of  London,  and  gaol- delivery  of  Newgate, 
holden  for  the  city  of  London,  and  coonty  of 
Middlesex,  draw  near,  and  give  vonr  attend - 
nnoe.— Oyez !  You  good  men  of  the  city  of 
London,  summoned  to  appear  here  this  day, 
upon  the  trial  between  our  sovereign  lord  tne 
king  and  William  Hales,  answer  to  your 
iwmes,  on  pain  and  peril  that  ihall  oonle 
thereon* 

James  Seymour,  Samoel  Cranmer.  See* 
oOkd. 

CUrk  (f  the  Arrmgnt.  William  Hales,  hwk 
to  your  challenges.    Samnel  Cranmer— ^* 

Seij.  Baynei.  My  lord,  I  have  a  paper  deli- 
Tered  to  me.  There  are  three  worthy  persons 
on  tms  pannel,  we  desire  may  be  set  aside. 

Just.  Page,  You  know  what  the  law  is]! :  if 
Mr.  Attorney  consent  they  should  be  with- 
drawn, very  well. 

8erj.  Baynet.  We  know  there  are  enough, 
my  lord. 

CL  ofArr,  Richard  Knollys. 

Seq.  Baynes.  He  is  related  to  Mr.  Gibson. 

Seg.  Whitaker,  Prove  it. 

Baron  Carter.  Pray,  bow  is  Mr.  Gibson 
concerned? 

Serj.  Darnell.  It  is  for  a  note  of  Mr.  Gib- 
iDn*s. 

Just.  Page,  I  would  recommend  it  to  Mr. 
Attorney.    I  would  bare  this  trial  without  any 

•  See  East's  PI.  Cr.  ch.  19,  ss.  7, 53  ;  see, 
also,  the  following  cases  relative  to  the  trans- 
actions which  i^ve  rise  to  this  Trial. 

f  *^  This  Tnal  was  taken  in  short  hand  by 
order  of  Mr.  Gibson.^f— Former  Edition, 

X  See  New  Pari.  Hist.  vol.  7,  p.  691;  and 
Johnson's  Lives  of  Pope,  and  of  Savage,*  as 
there  cited.  See,  too,  in  Tom  Jones,  ^book  8, 
eh.  11,)  Partridge's  story  abont  my  loro  justice 
Psge's  trying  the  man  who  stole  farmer  Bri- 
dle's horse. 

II  As  to  this,[see  the  celebrated  *  Letter  con- 
cerning Libels,  Warrants,  Seizure  of  Papers,' 
6ec.  which  has  been  ascribed  to  iord  chancellor 
Camden,  and  also  to  the  first  lord  Ashbnrton. 
Bee  also  Junins's  Letters. 
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td  g:rave  daronom  pnefat'  Thcmia  Gibtoo,  ei 
pnedict'  Juhannis  Jaoob  et  RoberCi  Jacomb, 
participum  ejusdem  ThooMe  Gibaon,  in  malum 
Aemplum  omniam  alioram  in  hiQinmodi  cam 
delinqaeotium,  ac  contra  paoem  dicti  Domini 
Re^ia,  coron*  et  digoiut'  anas,  See.  Et  jmra- 
torea  prjMlicli  auper  tarramentam  aunm  one- 
dictom  alteriii8|inB8eiifant,^oodpnadictiialVil- 
lielmua  Hales  nequiier  et  deDepti?^  macbinana 
et  iotendeoa  prsfat'  Tbomam  Gibson,  necnon 
praedici*  Johannem  Jacob  et  Robertum  Jaoomb, 
partieipea  eiusdem  Tbomip,  ac  ditersoa  alios 
•ubdilos  etiiffeos  dicti  Doroini  Reflrisnunc,  de 
magnia  deoanoram  aummiafraudiuenter  et  ini* 

30^  decipere  et  defraudare,  poatea,  adlioet  pm- 
iclo  seplimo  die  Septembru,  anno  aeeundo  an- 
pradicto,  apod  London  priedict\  scilieet,  in 
parochiil  et  wardd  pitsdict',  vi  et  armia,  &c. 
qu'iddam  scriptom  falao  fabneatom  et  contrm* 
iBctam  in  ferbis  et  figuria  aeqnentibaB,  ?kla» 
ncet| 

<«  Amgutt  Sr,  17S8. 
**  I  promiaa  to  pay  to  George  Wataon,  esq. 
ir  bearer,  the  sum  or  aiz  thooaand  four  bun* 
dred  Munds,  at  demand,  the  like  falue  receir- 
ed.    For  myaelf  and  partnen, 

««  Teo.  Giuo)!.'* 

^.  6,400. 
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scienter,  illicit^  et  fraudnlenter  produiit  et 
publicafit,  et  produet  et  publican  -cansatit, 
tanqiiam  verom  et  legitimnm  acriotum,  (dicto 
WiUiclmo  Hales  adtmio  et  ibidem  oen^  aciente 
ncriptnm  alt'  mentionat'  per  ipaum  Willieimum 
Hales  sic  ut  prcfertnr  product*  et  poblicat*, 
iabo  fabricat'  et  oontralact*  fuiaae)  ad  grave 
damnum  mraefat*  TImhiim  Gibson,  et  pnadiet* 
Jobannis  Jacob  et  Rctoti  Jacomb,  partidpnm 
ejusdem  Tbomse,  in  malum  exeroplum  omnium 
aliomm  in  hiyusmodi  casu  ddioqneotium,  ac 
contra  pacem  dicti  Domini  Regis  nunc,  ooron' 
et  digmtaf  snas,  &c.  Et  juratorea  predict! 
super  sacramcntum  aunm  oiterius  prssentantf 

J|nod  prsBdidns  Willlelmna  Uaica  macbinana  et 
raudulenter  intendens  prKfat*  lliomain  Gibaon, 
necnon  predict'  Johannem  Jacob  et  Robertum 
Jacomb,  partieipea  qjusdem  Tliomc  Gibson, 
ac  dirersos  alios  dicti  Domini  Regis  nunc 
aobditos,  de  ma^is  denarioruro  summis  frau- 
dulenter  et  iniqu^  decipere  et  detraudarr, 
pitedicto  septimo  dieSeptembris,  anno  secnndo 
aupradicto,  apud  London  prtedict*,  scilicet,  in 
parocbift  et  wardft  pmdict',  ▼!  et  armis,  Ace. 
ialso,  fraudnlenter,  et  deceptifb  faliricarit  et 
eoncrafecit,  et  fabricari  et  contrafieri  cau&aril, 
^uoddam  scriptuu  gerena  i/al'  vicesimo  sep- 
timo die  Augusti,  anuo  Domini  millesimo  sep- 
tingentesimo  Ticesimo  octavo,  in  se  purportans, 
qnud  praxlictus  Thomas  Gibson  pro  seipso  et 
partlcipibus  promisit  solvere  Georgio  Watson, 
arm',  ant  latori,  summain  sex  mille  quadrin- 
gent*  litirarum,  super  demand*,  coQsimili  valore 
recept'  ad  grave  damnum  prasfat'  Tlioinae 
Gibsun,  et  prxdict'  JohanDis  Jacf»b  et  Kobcrti 
Jacomb,  participum  ejusdem  Thomoc  Gibson, 
ill  malum  exemplum  omnium  alioruin  in  hu- 
jusuoili  casu  deiin^uenlium,  ac  contra  paccm 
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dicti  Domini  Regis,  coron'  et  dignitat'  suas, 
8ce.  Et  iuratorea  pnedicti  super  aacramentom 
suum  ulterius  prssentant,  quod  prsdictai 
Willielmus  Halea  nequitcr  et  deceptive  machi* 
nana  et  intendens  pnefat'  Thomam  Gibson,  at 
prsdict' Johannem  Jacob  et  Robertum  Jacombp 
partieipea  ejusdem  Thomae  Gibson,  ac  diversoe 
alios  subditos  dicti  Domini  Regis  nunc,  fraiH 
dulenter  et  injustb  decipere  et  defraudarade 
magnis  denanorum  summis,  postea,  aeilicet, 
prwlicto  septimo  die  Septembris,  anno  aeeundo 
aupradicto,  apud  London  predict',  acilioet,  in 
parochili  et  wanlft  predict',  vi  et  amis,  &e, 
quoddam  scriptum  falso  fabricat*  et  contrafact', 
cerena  dat*  viceiimo  aeptimo  die  Augusti,  anno 
Domini  .millesimo  septingentesimo  vicesinie 
octavo,  in  ae  purportans,  quod  pnedictns  The- 
mas  Gibson  pro]  seipso  et  partidpibua  promiail 
aolvere  Georgio  Watson,  Arm*,  ant  latori, 
aummam  aex  mille  quadringent'  librarum, 
super  demand',  cooisimili  valore  recept'jRcienter, 
illicitb,  el  frandulenter  produxit  et  publtcavit,  et 
pradnci  et  poblicari  causavit,  tanquam  vemm 
et  legitimum  acriptum,  (prefato  Witlielmo 
Hales  adtunc  et  ibidem  beu^  sciente  scriptum 
nit'  mentioBst*,  per  ipsum.Willielnmm  Hales  sie 
nt  pnafeitar  product'  et  publicat',  falso  fabrient' 
etcontrafact' fuisse)  ad  grave  damnum  prsefat' 
Tliomm  Gibson,  ct  fmi'tat*  Johannis  Jacob  et 
Robeiti  Jacomb,  participum  ipsius  Thome 
Gibson,  in  malum  et  |)eruicioaum  exemplum 
omnium  aliomm  in  consimili  casu  ddinquen- 
tiiim,  ac  contra  pacein  dicti  Domini  Regis 
nunc,  coron'  ct  dignitat*  suas,"  <Scc. 

N.  B.  Ttiis  Indictment  was  found  uuder 
the  commission  of  Oyer  and  Terminer,  and 
not  upon  the  gaoldolivvry. 

C7.  tf  Arr.  Upon  this  indictment  tbe  de- 
fendant hatii  been  arraigned  and  pl^ed  Not 
Guilty ;  and  for  his  trial  he  puts  himself  upon 
God  and  hia  country,  vihich  country  you  are. 

Your  charge  i«  to  iuquii-e.  Ace. 

Mr.  Strange,  May  it  please  your  lordship, 
and  you  geotlemcn  of  the  jury  ;  this  is  an  in- 
dictment against  William  Hules,  of  Ixmdon. 
The  indictment  sets  forth,  that  he  beini;  a 
person  of  ill  fame  and  reputation,  and  intcnilmg 
to  deceive  and  tlcfrauil  Thomas  Gibson,  John 
Jacob,  Robert  Jacomb,  and  divers  others,  did, 
on  the  7th  of  Heptember,  forge  snd  counterfeit, 
and  caused  to  Lie  ibrged  and  counter fci  I (^,  a 
certain  note,  viz.  **  Aiii(ust  27,  1728.  1  pit>- 
mise  to  pay,-'  &c.  This  i«  laid  to  be  to  the 
great  damage  of  the  said  Thomas  (i ihson,  Vc. 
and  to  the  e? il  example  of  othor.4  in  tike  case 
otionding,  against  his  majesty*s  peace,  ^c.  It 
sets  fortli,  that,  from  tbe  same  e^il  intentions, 
he  did  produce  and  publish,  and  causetl  to  be 
produced  and  published,  a  certain  nntc  follow* 
log,  viz.  *'  August  '27, 1720,  I  promise  to  pay," 
dtec.  That  lie  published  this  as  a  true  and 
lawful  writing,  knowing  the  same  to  be  false, 
forged,  and  counterfeit.  It  sets  forth,  tliat  he 
forged  and  counterfeited,  and  caused  to  be 
forged  and  countecfcited,  a  certain  whiingt 
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dated  Aogost  Sr,  tr«8,  purportuig  tbat  the 
aforanid  Thomas  GibaoD,  for  himself  ami 
partners,  promised  to  pay  Oeor^  Watson,  or 
Dearer,  6,400(.  Gentlemen,  the  indictment  seU 
forth,  That  on  the  same  7th  of  September, 
Ib  this  ci^,  the  said  William  Hales  did  pro- 
dooe,  and  caused  to  be  produced,  a  writing^, 
which  purported  that  the  said  Thomas  Gibson 
had  promised  to  pay  George  Watson,  or 
bearer,  6,400/.  and  published  this,  knowing  it 
to  be  forged  at  the  same  time.  And  this  is 
laid  to  be  to  the  great  damage  of  the  said 
Thomas  Gibson,  &c.  and  to  the  evil  example 
of  all  others  in  like  case  offending.  To  this 
indictment  he  hath  pleaded  Not  Guilty.  But 
if  we  prove  the  fact,  it  becomes  your  doty  lo 
convict  him  thereof. 

Att.  Gen,  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury ;  1  am  of  counsel  in 
this  case  for  the  kinff.  The  Chai|^  against 
the  defendant  Mr.  Wiiliam  Hales,  is  for  forc- 
ing a  note  in  the  name  of  Mr.  Gibson,  pavabie 
to  George  Watson,  esq.  or  bearer,  for  no  wss  a 
sum  than  6,400/.  snd  publishing  this  note  as  i 
true  one,  knowing  it  to  be  false  and  counter- 
fat  :  for,  though  the  fact  ts  laid  different  ways 
in  the  indictment,  yet  it  is  upon  one  and  the 
same  note,  and  the  difference  consists  only  in 
the  form  of  alleging  it 

This,  p^entlemen,  is  the  first  case  of  the  most 
extraordinary  scene  of  forgery  that  hath  come 
under  examination  in  this  place,  committed  in 
such  a  manner,  and  attended  with  such  cir- 
cmmstances,  as  make  it  necessary  lo  be  prose- 
cuted with  the  greatest  weight  and  solemnity, 
for  an  example  and  terror  to  others.  All  kinds 
of  forgery  are  crimes  of  a  most  pernicious  na- 
ture, as  they  tend  to  weaken  and  destroy  that 
faith  and  commerce  which  ought  to  be  main- 
tained amoogst  men :  but  forgery  in  the  case 
of  negociable  notes,  which  have  a  particular 
currency  given  to  them  by  act  of  parliament, 
whereby  private  credit  is  greatly  assisted,  and 
trade  carried  on,  is  on^  of  the  most  dangerous ; 
and,  if  it  should  prevail,  the  consequences, 
though  not  easy  to  be  foreseen,  would  certainly 
be  extensive  and  destructive.  Such  is  the  na- 
ture of  the  offence  whereof  the  prisoner  stands 
accused :  but  howsoever  heinous  that  may  be, 
his  guilt  will  depend  entirely  upon  the  evidence 
of  the  fact. 

Gentlemen,  the  advantage  taken  to  commit 
this  forgery  was  from  an  act  of  kindness  and 
civility  done  to  the  defendant.  He  some  time 
ago  prevailed  with  one  Mr.  Booth,  book-keeper 
to  Mr.  Gibson,  to  accommodate  him  with  two 
covers  for  letters  franked  by  Mr.  Gibson,  in 
order  (as  he  pretended)  to  send  news  into  the 
country :  a  practice  which  1  fear  b  too  com- 
mon ;  but  1  hope  this  instance  will  have  some 
effect  to  make  it  less  frequent.  It  will  appear 
to  you,  from  several  circumstances,  that  the 
note  in  question  was  made  on  one  of  these 
covers:  For,  gentlemen,  it  is  a  promissory  note, 
subscribed,  l*or  myself  and  partners,  lliomas 
Gibson.    The  body  of  the  note  is  all  of  one 


hand-wriiing,  not  pretended  to  be  Mr.  Gibson's* 
When  we  come  to  the  subscription,  there  is  a 
lasore  at  the  end  of  the  word  «  for,'  which, 
upon  holding  the  paper  against  the  light  is 
piauilyto  be  seen.  The  manner  of  Mrf  Gil^ 
son's  writing  being  pretty  wide  and  loose,  the 
letter  o  in  the  word  '  for' appears  to  have  been 
crowded  between  the  other  two  letters  f  and 
r,  and  is  of  a  remarkably  different  charac- 
ter and  fresher  ink  than  the  others.  From 
beaoe  the  msnner  of  making  the  forgery  seems 
to  have  been,  by  rasing  out  the  two  e's  at  the 
end  of  the  word  *  free,'  or  at  least  the  greatest 
part  of  tbem,  and  inserting  an  o  in  the  manner 
I  have  mentioned,  and  then  addiug  in  the  same 
line,  after  this  word  thus  made  to  be  *  for,' 
these  other  words,  *  Myself  and  partners ;' 
which  standmg  a  little  imove  the  name,  Tho. 
pibson,  serve  as  a  proper  subscription  to  thif 
note.  It  will  appear  likewise,  that  the  stroke 
at  the  beginning  of  the  m  in  the  word  '  my'  is 
of  the  older  kindof  ink,  and  probably  was  at  first 
partofoneofthee'sin  the  word*  free.'  Theiy 
IS  something  observable  in  the  figure  and  ap- 
pearance of  the  paper  itself:  the  old  foldii^, 
which  is  most  worn,  answers  to  that  which  pro- 
bably might  have  been  the  fold  of  a  cover  of  a 
letter,  and  the  paper  is  torn  off  at  one  side  and 
at  the  top. 

This,  gentlemen,  bemg  the  nature  of  tlie 
writing,  and  the  manner  in  which  it  was  trans- 
formed from  the  direction  of  a  letter  to  a  note 
of  this  value,  we  shall,  in  tbe  next  place,  lay 
befbre  you  the  use  which  was  made  of  it.  And, 
gentlemen,  the  time  pitched  upon  for  this  pur- 
pose will  be  material  for  your  consideration. 
Mr.  Gibson  wss  gone  to  Bath,  and  it  was 
thought  proper  to  date  the  note.the  day  before 
he  went.  No  use  was  made  of  it  till  some  time 
after  he  was  gone,  that  there  might  be  no  room 
for  applying  to  the  person  himself.  The  day, 
and  time  ol  the  day,  whiph  were  chosen  to  put 
it  off,  were  Saturday  at  night ;  when  probably 
there  would  be  no  opportunity  of  making  in- 
quiries till  the  Monday  morning  iblloiviog,  and 
consequently  a  whole  day  might  be  gained. 
This  being  the  opportunity  resolved  upon,  it 
will  appear  that  on  Saturday  the  7th  of  Sep- 
tember, Mr.  Hales  made  use  of  an  instrument, 
that  hath  confessed  himself  to  havebera  drawn 
in  by  him,  one  Thomas  Rumsey,  a  voun(;  fel- 
low bred  to  the  sea,  who  was  absolutely  under 
his  influence;  told  him  he  must  go  with  him 
into  the  city,  bid  him  put  on  a  particular  suit 
of  clothes,  and  observing  that  he  had  a  laced 
hat  upon  his  head,  advised  him  to  leave  that 
behind  him,  and  gave  him  a  plain  one.  To 
make  him  appear  still  more  like  a  man  of  busi- 
ness, Mr.  Hales,  as  they  went  alone  the 
Strand,  bought  him  a  pocket-book  or  letter- 
case.  Thence  he  carried  him  to  Middle  row, 
and  bought  him  a  dark  perriwig,  bid  him  put 
it  on,  and  said,  it  became  him  very  well.  Thus 
equipped,  he  took  him  to  John's  coffee  house 
in  Shire-lane;  and  when  they  were  there, 
fiumsey  not  knowing  about  w  hat  he  was  to  be 
emplojfed,  a  porter  came  in  with  a  letter. 
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-  Witiioirt  tbe  porter's  tayinir  one  word,  Helei 
msked,  If  he  aid  not  want  FUinMeir  f  Tlie  por- 
ter answered,  Yes ;  and  prodoeed  a  letter  di- 
rected to  RuoMey,  which  Mr.  Hales  took,  and 
readily  found  inmosed  io  it  tbb  note  for  0,400/. 
payable  to  George  Watson  or  bearer.    In  the 
letter  were  two   names  written   with  earns 
against  them  thns,  lady  Rairiot  Elliot  4»S00/L 
Sir  John  Hynde  Cotton  9,100/.  and  ander- 
neatb,  'payable  to  them  or  bearer.'    These 
names  only  being  io  the  letter,  Mr.  Hales  took 
upon  him  to  onlcr  Rumsey  to  write  ander 
them,  *  James  Moreton,  esq.  or  bearer ;'  and 
when  this  vras  done,  that  part  of  tbe  letter  with 
the  names  was  torn  off,  and  put  into  the  pocket* 
book  (which  had  been  bouglit  for  the  purpose), 
together  with  the  note  for  6,400/.  and  a  Bank- 
note of  SO/,  and  two  of  85/.  each.    Tlien  the 
|>risoner  ga?e  it  to  Mr.  Rumsey,  with  direc- 
tions to  carry  these  notes  to  the  shop  of  Mr. 
8now  and  Poltock  without  Temple-bar,  and 
there  take  their  cash-note  payable  to  James 
Moreton,  esq.  or  bearer,  for  70/.  tbe  produce  df 
tbe  fiank- notes;  and  in  eichange  for  this  forg- 
ed note,  to  take  one  of  their  notes,  payable  to 
the  lady  Harriot  Elliot,  or  bearer,  lor  4,S00/. 
and  another  to  sir  John  Hynde  Cotton    or 
bearer,  for  2,100/.    The  prisoner  ga?e  strict 
instructions  to  Rumsey,  that,  if  at  Mr.  Snow's 
he  should  be  asked  where  be  lived,  he  should 
answer,  at  the  upper  end  of  Bond- street ;  if  he 
should  be  asked  his  name,  he  should  say,  Tho- 
mas Fowler,  or  any  other  name  besides  bis 
true  name ;  that  it  was  indiflferent  wliat,  so  it 
was  not  the  right  name.    Rumsey,  thus  in- 
structed, went,  immediately  to  tbe  house'  of 
Mr.  Snow  and  PoUock,  whicli  Hales  took  care 
to  shew  him.     Mr.  Poltock  took  tlie  small 
Bank  notes,  and  gafe  his  note  for  them  ;  but 
observingthe  sppearance  of  the  note  for  0,400/. 
that  it  was  written  on  a  dirty  scrap  of  paper, 
and  the  difference  of  hand -writings  in  it,  would 
baFe  notbiog  to  do  with  that.    During  this 
time  Hales  kept  at  a  little  distance ;  and  Rum- 
sey returning  without  success,  he  directed  him 
to  go  to  Mr.  Hoare's,  and  (as  he  had  concerted 
in  the  former  iaslance)  to  iiay  in  a  small  sum 
of  inoney  not  exceeding  70/.  and  Uke  their  note 
for  it,  and  to  exchansre  tbe  note  of  6,400/.  for 
their  notes.  Tlie  names  of  the  |>erBons  to  whom 
the  notes  were  to  be  made  payable  were  then  to 
be  changed ;  forthestraUgem  was,  to  make  use 
of  tbe  names  of  persons  that  dealt  at  the  scTeral 
shops,  in  order  to  gain  credit  to  the  transaction. 
Thprcf4»rethe  names  of  two  honourable  persons, 
well  known  at  Mr.  Hoare*s,  wero  pitched  upon; 
and  the  newdii-ection  which  the  prisoner  gave  to 
Komsey  was,  to  take  one  of  Mr.  Hoare*s  notes 
for  4,300/.  payable  to  sir  Richard  Grosrenor  or 
bearer;  and  another  for  2,100/.  pa> able  to  sir 
Jolin  HyuJc  Cotton  or  bearer;    and  there  also 
if  he  was  asked  to  give  io  his  name,  Thomas 
Fowler.     When  it  was  near  dark,    Rumsey 
went  to  Mr.  Hoare's,  and  exactly  pursued  his 
orders.    Thev  marie  him  out  a  smalt  note  for 
the  cash,  and  gave  such  credit  to  Mr.  Gibson's 
name,  as  to  give  bim^tbe  notes  he  deiirad,  in  lieu 
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oftbe  6,400/.  noU:  all  which  Mr. 

iivcred  immediately  to  Mr.  Hales,  wbo 
lor  him  at  a  fruit-stall  not  far  from  tbe 

Genilemen,  Mr.  Hales  being  now  f 

of  three  notes  of  Mr.  HoareTi,  om  Ibr  TOt 
another  for  8,100/.  and  a  third  Ibr  4,S00/.  tto 
neit  part  of  his  scheme  was  to  negncinto— j 
exchange  them  for  other  nolea  from  hmad 
to  baud,  in  order  to  entangle  the  affair*  wmt 
make  it  difficult  to  trace  out  ibe  cheat :  thm» 
fore  his  next  orders  to  Romaey  werOi  Io  enrry 
the  note  for  4,300/.  payable  to  sir  Richard 
Grosvenor  or  bearer,  to  5lr.  Braaaay*8«id  ck« 
change  it  for  smaller  notes.  Rumaey 
thither  that  night,  and  took  fuor  smaller 
of  Mr.  Brassey's,  in  lieu  of  Mr.  Honra'Sy 
two  of  1,000/.  each,  one  of  l,«00l.  aad  i 
ther  of  1,100/.  But  though  these  doIot  cf 
Mr.  Braasey's  were  giren  out  on  Satardaj 
Sept.  7th  at  night,  thev  were  made  to  bear 
date  on  Monda^r  the  9tn;  because,  it  beiar 
late  in  tlie  evening,  the  cash-book  was  mniM 
up  for  that  day.  These  four  new  nolfa  Mr. 
Rumsey  delivered  to  Mr.  Hales,  who  waited 
for  him  again  at  a  very  small  dislaiiee  IVoM 
Mr.  Brassey's-shop. 

The  next  part  of  the  scheme  was  to  chanfa 
these  notes  into  negociable  securitiea  e^oal  t» 
cash,  in  which  there  was  probably  a  dodUt 
I  view ;  partly  to  intricate  the  affair  still  lartber, 
and  ftertU  for  the  greater  coovenienoe  of  car- 
rving  off  tlie  fruits  of  their  iniquity,  whoa 
tfiat  should  become  necessary :   therefore  iIm 

Erisooer  sent  Rumsey  to  Mr.  John  HalS|  n 
roker  in  Exchange- alley,  and  directed  him  t* 
aoiuaint  hioi,  that  he  came  from  Mr.  SsomoI 
Palmer,  in  Mansel- street,  Goodman's- fieMa, 
with  orders  to  buy  South-Sea  and  India  bunds 
to  tlie  value  of  3,400/.  against  Monilay  monn 
ioff  following. 

Thus  the  matter  rested  till  Monday  tbe  Otk 
of  September :  but  on  the  Sunday  tbe  priMor 
was  not  wanting  in  making  his  preparations* 
He  then  appointed  one  Robert  Hall,  his  Uykw, 
to  meet  him  at  Uoyd's  coffee-house  in  Lorn* 
bard -street,  at  eight'o'dock  the  next  roomisug, 
without  letting  him  into  the  secret  of  what  Cs 
was  to  do.    Hall  went  accordingly,  and  tlier« 
found  one  Samuel  Lee  waiting  for  Mr.  Hales  ( 
an  instrument  made  use  of  by  the  prisoner  ia 
another  transaction,  whicli  wUl  one  day  appear 
as  rank  a  forgery  as  this.     About  uine  Hales 
came,  and  gave  to  Hall  Mr.  Urossey*s  note 
for  1,800/.  directing  him  at  the  Mime  lime  ¥ 
go  and  receive  660?.  in  guineas,  and  have 
indor^d  off.     He  told  Hall,  that  if  he  wi 
a»ke<l,   he  should  tell  them  he  lived  in  tfc 
Ilay-morkct,  or  any  where  else  cxropi  i' 
real  place  of  his  dwelling,  and  that  his  us 
was  John  Roberts.    So  here  is  another  s' 
name  ami  place  of  alKhle.     He  <ibeyed  i 
onlers,  received  the  money,  nut  in  gold,  bi 
three  Bank-notes;   and  when  the  pernor 
Mr.    Bnissey*s  shop  enquired  his   nam 
told  them  John  Rolieris.    Whilst  Hall 
the  shop,  he  observed  that  Mr.  Hates ' 
by;  so  jtiloas  Wit  be  of  bis  sgsots, 
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leMl  so  vigiltnt  to  ico  how  thiiigf  succeeded. 
Hiil  deliYered  ihe  BaDk-ootes,  together  with 
Mr.  Brasse^Vi  note,  on  which  the  650/.  was 
indorsed  oflf,  at  Lloyd's  coffee-house ;  and  af- 
terwards met  him  agaia  at  Janeway's  coffee- 
Jboase  in  Combiil.  There  Hales  returned 
these  Bank-notes  to  Hall,  and  ordered  hin  to 
^  to  the  Bank«  and  there  receife  the  money 
upon  them  in  gold.  Mr.  Hales  was  still  so 
jealous  or  imp^ent»  that  whilst  Hall  was  at 
the  Bank  reoeiWog  the  mone^,  he  took  Ocea- 
nian to  come  in  there  upon  pretence  of  chanff- 
.ing  a  guinea,  and  taking  no  notice  of  Hall, 
went  away ;  alter  which  Hall  went  with  him 
to  a  tarern,  and  paid  him  the  6^0L  which  he 
fecdved  at  the  Bank. 

Gentlemen,  thus  far  the  design  sacoeeded 
well.  Here  are  seteral  good  notes  obtained, 
and  some  cash  got,  without  discoferv:  but 
the  occasion  of  that  will  arise  out  of  the  part 
whidi  Elumsey  w:as  to  act  on  the  Monday 
BBoniiog. 

GentMuien,  you  oboer? e  there  are  two  notes 
nf  Mr.  Hoare's  bebbd,  whereof  no  account 
bath  been  yet  given,  viz.  that  of  70/.  and  that 
of  9,100/.  payable  to  sir  John  Hynde  Cotton, 
to  p^  off  which  Mr.  Rumsey  was  employed. 
It  will  appear,  that  Mr.  Hales  kept  Rumsey 
cootinnally  with  him,  and  lodged  him  in  his 
bouse  on  Saturday  and  Sunday  ;  and  on  Moo- 
day  morning,  when  be  went  into  the  city, 
brooght  Rumsey  with  him,  took  care  to  shew 
him  JMr.  Alderman  Hankey's  shop,  and  di- 
rected him  to  exchange  these  two  notes  for 
to/,  and  S,100/.  for  Mr.  Hankey's  notes. 
Rumsey  went  to  the  shop,  and  they  having  no 
diQculty  about  exchanging  Mr.  Hoare*s  notes, 
nooepted  them,  and  gave  him  two  of  their  own, 
one  for  1,100/.  and  another  for  1,050/.  both 
payable  to  Samuel  Palmer  or  bearer ;  aud  the 
remaining  30/.  was  paid  in  money.  As  to  the 
note  for  1,100/.  the  whole  was  received  upon 
that  at  Mr.  Alderman  Hankey's  the  same  day, 
by  a  person  who  called  himself  Samuel  Lane. 

Gentlemen,  the  next  part  of  the  transaction 
relates  to  the  South 'Sea  and  India  bonds  for 
S,400/.  which  had  been  ordered  to  be  procured 
by  Hals  the  broker.  On  Mondav  moroinj; 
Ramsey  received  the  mooev  of  Mr.  Hales, 
with  directions  to  carry  it  to  Hals,  and  pay  for 
these  bonds.  Whilst  Ruiusey  was  gone  to 
transact  this,  it  appears  that  Mr.  Hales  was 
open  this  occasion  also  uneasy  and  impatient, 
thought  Rumsey  stayed  too  Ions,  and  sent  a 
porter  for  him  to  Hals's  office,  by  the  name 
of  Thomaa  Fowler;  and  that  Riumsey  an- 
swered to  that  name,  and  went  aloqg  with  the 
porter. 

Gentlemen,  we  shall  next  produce  to  you 
the  account  made  up  by  Mr.  Hals  or  Mr.  Cole 
hiaiMurtBer,  which  will  appear  to  have  been 
made  out  in  these  feigned  names,  Samuel 
Palmer,  esq.  per  Tbom^  Fowler;  whereas 
no  such  persons  had  any  thing  to  do  in  the 
4r|nsaction,  but  the  whole  was  negociai^d  by 
H^Uos  iMid  {jUimsey.  And  jit  wiU  oe  proved, 
tJttt  whenever  the  prisoner  sent  KmiyMgr  Sfw 
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any  of  these  errands,  he  considered  the  ques- 
tions which  were  likely  to  be  asked,  and  gave 
him  instructions  how  to  make  proper  answers, 
and  some  of  them  in  writing. 

While  these  things  were  transacting,  tho 
accident  ^happened  that  led  to  the  discovery. 
About  eleven  o'clock  on  Monday  morning,  Mr. 
Humphreys,  a  servant  of  Mr.  Hoare  and  his 
partners,  who  carries  out  notes  and  receives 
money  abroad,  carried  the  note  for  6,400/.  to 
Mr.  Gibson^s,  and,  Mr.  Phillips  the  cash- 
keeper  being  abroad,  left  it  with  Mr.  Cram- 
lington,  anouier  of  the  servants,  with  directions 
to  pay  the  money  upon  it  to  Mr.  Bromfield  at 
the  Bank,  who  was  to  place  it  to  Mr.  Hoare's 
accoont.  When  Mr.  Phillips  came  home,  he 
was  surprised  to  find  such  a  note  with  Mr. 
Gibson's  hand  to  it ;  the  note  not  of  his  own 
writing,  though  it  is  alvvays  his  practice  to  write 
the  bodv  of  his  notes  as  well  as  the  subscrip- 
tion. And  no  notice  having  been  g[iven  of  it 
by  Mr.  Gibson,  upon  this  he  conceived  a  sus- 
pi^on,  and  resolved  not  to  pay  it  till  he  had 
first  spoke  to  Mr.  Jacomb.  The  note  was 
shewn  to  Mr.  Jacomb,  who,  upon  finding  out 
the  rasure,  and  observing  the  other  circum- 
stances which  1  at  first  mentioned  to  you,  im- 
mediately suspected  it  to  be  a  forgery,  and  took 
methods  for  the  discovery.  He  found  out,  that 
one  of  Mr.  Hoare's  notes  had  been  exchanged 
for  Bank-notes,  and  traced  out  the  numbers ; 
upon  which  notice  was  immediately  given  at 
the  Bank,  that  if  any  of  those  notes  were 
brought  for  payment,  they  should  be  stopped, 
and  the  person  secured.  It  happened  soon  af- 
ter this,  that  Mr.  Hales  designing  to  get  the 
remainder  of  the  effects  into  his  pocket,  carried 
Rumsey  within  sight  of  the  Bank,  (who  was  so 
ignorant  a  person,  that  he  asked  him  whether 
it  was  a  church)  and  directed  Rumsey  to  re- 
ceive money  thereon  two  Bank-notes,  each  for 
SOO/.  part  of  the  Bank-notes  given  out  by  Mr. 
Brassey ;  and  thereupon  the  officers  of  the  Bank 
stopped  Rumsey,  and  enquired  into  tlie  matter. 
Mr.  Ramsey  was  first  interrogated  how  he 
came  by  these  notes ;  and  aAer  much  hesita- 
tion and  difiiculty,  at  last  said,  he  had  them 
from  a  gentleman  that  stayed  for  him  nt  Robin's 
coffee-house  in  the  Old  Jewry.  .Upon  this 
they  sent  a  constable,  and  found  Mr.  Hales 
there,  having  in  his  hand  Mr.  Brassey 's  note 
for  1,100/.  This  note  he  endeavoured  to  con- 
ceal, but  was  prevented.  They  brought  him 
to  th  Bank,and  upon  search  found  about  him 
the  very  effects  which  were  the  whole  produce 
of  Mr.  Hoare's  three  notes,  except  about  tho 
sum  of  which  was  wanting.    He  was 

asked,  how  he  came  by  them,  and  by  the  note 
signed  with  Mr.  Gibson's  name,  payable  to 
Watson,  with  which  he  procured  them.  The 
account  he  gave  was,  that  he  had  them  from 
one  Mr.  Samuel  Rilmer :  but  be  there  declared, 
that  all  the  effects  that  he  bad  about  him  were 
the  produce  of  this  note,  and  wrote  down  in  m 
paper  how  he  had  disposed  of  the  rest. 

Gei^tlemen,  this  will  appear  to  you  to  be  the 
nature  of  tjjie  csm  |  and  upon  this  BIr.  Hales 
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was  committed,  and  Rumsej  aecnred.^  And, 
pcDUeroen,  I  apprehend*  that,  though  this  be  a 
HNiir  series  offsets,  yet  it  will  amount  to  a  clear 
evidence  against  the  prisoner.  No  reasonable 
loan  can  expect  proor  to  be  made  of  the  rtry 
act  of  forgery.  Sach  iniqoities  are  deeds  of 
darkness,  and  those  who  commit  them  do  ool 
call  witnesses  to  attest  the  perfhrmanoe :  but 
next  to  that  we  ha?e  the  strongest  eviBenoe. 
What  arises  out  of  the  note  itself  is  of  great 
weight :  the  circumstance  of  the  rasure  and 
mlteratioos,  which  1  will  not  repeat :  the  body 
•f  the  note  not  of  Mr.  Gibson's  writing,  whereas 
it  is  his  constant  practice  to  write  the  whole 
note  with  his  own  hand,  and  that  too  in  a  dif- 
ferent form  of  expression  from  the  present  note : 
there  is  no  person  of  the  name  of  George  Wat- 
ton,  with  whom  he  hath  any  dealings.  An- 
other circumstance  material  to  be  tJten  into 
consideration  is  the  immediate  exchanging  ail 
^ese  effects,  without  any  anparent  occasion. 
One  banker's  note  exchanged  lor  another,  Mr. 
Hoare's,  Mr.  alderman  Ranker's,  Mr.  Bras- 
scv's— all  of  them  persons  or  great  credit-^ 
What  accoant  can  be  g^ven,  without  any  rea- 
son appcannff,  why  one  of  thcae  gentlemen's 
notes  should  be  exchanged  for  amlber,  but  lo 
darken  and  intricate  the  aflair  P 

Add  to  this  the  consideration  of  the  persons 
concerned :  Mr.  Hales,  a  bankrupt  not  dis- 
charged, employing  such  agents  as  1  bare  de- 
scribed to  you  ;  himself  lurking  about  in  a  con- 
cealed manner ;  all  these  ctrctnnstances  shew 
the  man  was  doing  a  wicked  thing,  which 
would  not  bear  the  Tight,  nor  his  appearing  in 
it.  But  what  amounts  to  a  demonstration, 
is  hiv  directing  these  agents  to  take  upon  them 
feigned  names  and  places,  to  dress  themselves 
in  masquerade,  and  to  take  notes  in  the  names 
of  other  persons,  who  were  absolute  strangers 
to  the  transaction. 

As  this  is  evidence  of  the  prisoner's  publish- 
ing a  forged  note  knowingly,  it  is  evidence 
likewise  that  he  forged  it :  for,  if  a  person  hath 
a  forged  note  in  his  custody,  and  taketh  such 
methods  to  put  it  off  and  give  it  a  currency,  it 
b  a  strong  proof  against  him  of  the  forgery  it- 
self; and  properly  turns  it  upon  the  defendant 
to  give  a  clear  account  how  he  received  it,  upon 
what  consideration,  and  in  what  way  of  busi- 
ness ;  more  especially  in  this  case,  where  the 
note  is  for  so  great  a  sum  of  money,  that  no- 
body can  pretend  to  be  at  a  loss  or  under  any 
difficulty  to  sliew  how  they  came  by  it. 

Gentlemen,  when  the  witnesses  shall  have 
given  you  an  account  of  these  things  upon  their 
oaths,  1  apprehend  there  can  remain  uo  doubt 
but  the  cliarge  of  foi^ry  against  the  prisoner 
is  just,  and  this  prosecution  necessary. 

Call  Philip  Booth,    [Who  was  sworn.] 

Solicitor  General.  (Hon.  Mr.  Talbot,)  Mr. 
Booth,  do  YOU  know  the  prisoner  at  the  bar, 
Mr.  Hales  r — Booth.  Yes,  Sir,  I  do  know  him. 

Sol.  Gen.  How  long  have  you  been  ac- 
i|uainted  with  him  ? 

Booth.  Ever  since  the  year  1709. 


Sol.  G$m.  Can  yon  remember  the  time  bow 
was  lie  brought  up  at  that  timef 

Booth.  1  remember  him  at  the  shop  of  sir 
Stephen  fivance  several  yean  before  their 
failure. 

Soi,  Gem.  Do  yon  remember  any  thing  of  a 
fianked  letter  f 

Booih.  About  a  year  and  a  half  ago  he  eamo 
to  me,  desiring  me  (Mr.  Gibson  being  a  mem- 
ber of  parliament,  and  his  tither  friends  out  of 
town),  that  I  would  do  him  the  favour  to  give 
him  two  franks.  He  bronght  two  sheets  of 
paper;  I  desired  Mr.  Gibson  to  frank  themi 
who  wrote  on  them,  To  Robeit  Booth|.e«|, 
Bristol.    Free  Tbo.  Gibson. 

Sol,  Gen.  How  did  he  write  his  name  ? 

Booth.  Tho.  Gibson. 

SoL  Gem.  What  did  yon  do  with  them  ? 

Booth.  1  gave  them  to  Mr.  William  Hales. 

Sol.  Gem.  Hir,  look  on  that  note.  Are  yon 
acquainted  with  the  hand  of  Mr.  Gibaon  r  See 
whether  you  take  any  part  of  the  note  to  be  of 
his  handAvriting  ? — Booth.  Tho  tttaoe  m  his. 

SoL  Gem.  Is  there  any  other  part  of  the  nolo 
which  you  lake  to  be  his  hand- writing  ? 

Booth,  The  Fl  toketo  be  part  of  tbo  wof^ 
« Free'— tho  J 1  take  to  be  Mr.  Gibson's  hand- 
writing. 

Soi.  Gem.  What  io  therP  Look  carefully 
upon  it 

Booth.  The  r  may  be  Mr.  Gthaon's;  hut  tho 
oseemethto  be  crowded  in  between  the  Pani 
ther. 

SoL  Gem.  Do  they  aeem  to  be  of  the  snmo 
hand,  or  of  a  different  one? 

Booth.  Crowded  in  irregularly . 

Sol.  Gem.  Are  they  of  the  same  ink  f 

Booth.  I  take  them  to  be  of  a  different  ink. 
Tho  r  is  his  letter;  but  I  take  it  there  is  some 
aheralion :  here  is  a  plain  rasure,  where  tho 
letters  *  my'  are  written* 

Sd.  Gem.  What  disUnce  from  the  r  P 

Booth.  The  rasnre  is  probably  where  tho 
two  e*s  stood. 

Sol.  Gen.  The  *  mv,'and  the  word  following^ 
do  you  take  them  to  be  Mr.  Gibson's  writing  ? 

JBooM.  No,  Sir. 

SoL  Gen.  Take  notice  of  the  fold. 

Booth.  This  seems  to  be  the  fold  of  s  letter 

SoL  Gen.  If  you  take  that  to  be  the  fold  of: 
letter ;  Is  that  the  usual  place  for  the  foldiof 
of  a  letter? 

Booth,  There  must  be  some  alteration  on  t' 
left-hand  corner. 

.  SoL  Gen.  Make  your  own  observati 
Look  on  the  top  of  it ;  doth  that  seem  the 
of  the  paper  as  at  first,  or  cut  or  torn  off  f 
any  other  paper  ? 

Booth.  I  believe  it  is  not  the  original  f 
the  paper  as  it  is  now. 

Sol.  Gen.   hook  on  that  side  next  mc 
it  seem  cut  or  torn  off? 

Booth.  Yes,  it  is  not  the  original  se 
the  paper. 

SoL  Gem.    Is  tlie  original  selved^ 
paper  in  any  other  part?   Is  it  cut  c 
original  selvedge? 
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Booth,  Tbe  origina)  selvedge  is  not  there. 

8oL  Gen.  Is  it  cat  off? 

Booth,  1  cannot  tell;  I  query,  whether  cot 
or  torn  off. 

Sol,  Oen.  Have  von  lived  with  Mr.  Gibson 
bHiff? — Booth,  Eight  years. 

SoL  Oen,  Have  yoo  seen  any  notes  of  his 
givinffP — Booth.  Yes,  Sir. 

Sot,  Gen,  What  is  hit  common  mfanner  of 
signing  notes? 

Booth.  '  For  myself  and  Co.' 

Sol,  Gen.  Read  that  note,  and  give  an  ac- 
eount  to  the  jury,  wherein  yoa  think  it  agrees 
wKh  his  ordinary  way  of  writing  notes,  and 
wherein  it  differs. 

Booth.  Mr.  Gibson  generally  begins  with  I 
wroniise  to  pay,  and  concludes,  his  notes  For 
Self  and  Co.  but  never  mentions  value  received. 

Just.  Pa^e,  Consider  of  what  avail  this  is  to 
prove  that  it  is  not  written  by  Mr.  Gibson,  be- 
cause  it  i^difRprent  from  the  manner  of  his  stile. 
It  is  certainly  allowed  by  all  not  to  be  •  note 
written  by  Mr.  Gibson. 

1S0/.  Oen.  My  lord,  this  is  a  forgery,  the 
praof  whereof  depends  upon  a  vast  variety  of 
drcumstanoes,  and  every  oneof  tbemis  corro- 
iMnling. 

Just.  Pagf.  I  submit  it,  whether  it  be  of  any 
•▼ail  or  not ;  the  cause  will  be  long  enough. 

Sol,  Gen.  My  lord,  this  is  one  circumstance. 
We  know  not  what  reply  they  will  make,  and 
this  is  our  time  to  ffive  in  our  evidmice— We 
hope  therefore  yo&  lordship  will  bear  with  us, 
and  permit  us  to  take  our  own  method. 
'  Joat.  Page.  Go  on  theu  your  own  wayr 

Sol,  Gen,  We  shall  ask  but  one  ouestion 
nore;  those  notes  that  are  signed  oy  Mr. 
Gibaon,  of  whose  hand-writing  are  they  r 

Booth.  All  his  own. 

Sot.  Gen.  Did  you  ever  see  any  promissory 
Bote  signed  by  Mr.  Gibson,  where  tbe  boily  of 
it  was  wrote  by  any  other  hand  ? 

Booth,  Never,  to  the  best  of  my  knowledge. 

Sol,  Gen.  As  to  Self  and  Partners,  do  you 
ever  remember  his  writing  in  his  notes  these 
words,  or  always  Self  and  Company  ? 

Booth.  Self  and  Company  always. 
*    Sol.  Gen.  In  what  part  of  the  note?    In  a 
straight  line,  or  under  ? 

Booth.  In  a  straight  line. 

Sol.  Gen.  Do  yoo  know  that  be  er&r  signed 
a  promissory  note  written  by  any  other? 

Booth.  Never,  to  my  knowledge. 
.    Sol.  Gen,    How  long  have  you  been  with 
bim? — Booth.  Eight  years. 

Sol.  Gen,  In  what  place  ? 

Booth,  Book-keeper. 

Sol.  Gen.  Did  you  see  the  note  when  first 
brought  to  Mr.  Gibson's?  Had  it  the  nme 
creases  in  it? — Booth,  Yes,  Sir. 

Sol,  Gen,  One  question  more  I  would  ask ; 
Are  the  letter  o,  and  the  words  following,  of  the 
same  ink? 

Booih,  Here  seems  to  be  an  accidental  dash 
of  the  pen,  as  if  the  hand  shook. 
'  Sol,  Gen.  I  apprehend  tbe  gentleman  mis- 
takes my  question :   Sir,  I  ask,  whether  you 
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take  the  letter  o  to  be  of  the  same  ink  with  the 
word  my  and  the  following  words?  Sir,  I  de- 
sire you  will  look  ooce  more  distinctly  on  it, 
and  tell  us  whether  yon  apprehend  the  letter  • 
to  be  of  the  same  ink  with  the  wonimy  and  the 
following  words  ? 

Booth,  There  seem  to  be  some  fragments  of 
•  letter? 

Sol,  Oen.  Might  there  be  the  fragments  of 
the  letters? 

Booih,  There  are  the  remains  of  the 
letter  e, 

Sol,  Gen,  Then  I  ask  yoo,  whether  these 
remains  of  the  letter  e,  appear  of  the  same  iuk 
with  the  word  my  and  following  words? 

Booth,  No,  UG^hing  like  it. 

SoL  Gen.  You  have  observed  (I  suppose)  his 
manner  <^'franking^Pray,  Is  it  Free  or  Frank  f 

Booth.  Free  always. 

Sol,  Gen,  One  question  more ;  have  yon 
observed,  in  his  seneral  way,  that  the  space 
between  the  Fand  the  r  is  so  great?  Suppose 
the  o  was  out,  would  there  be  more  room  be- 


than  the  distance  that  Mr.  Gibson  usually 
makes? 
^  Booth.   I  beliere  that  he  might  make  that 
distance  of  space,  but  cannot  say  that  he  alwaye 
doth  so ;  he  often  writes  close* 

Sol,  Gen,  This  frank  (I  think  you  say)  was 
directed  To  Mr.  Robert  Booth,  Bristol ;  I  ask 
you,  whether  that  direction  was  not  writtea 
over  the  words  Free  Thomas  Gibson  ? 

Booth,  Yes,  it  was. 

Sol.  Gen.  What  distance  was  there  ? 

Booth.  It  was  on  a  large  sheet  of  paper:  the 
direction  was  very  small,  being  only  To  Mr. 
Robert  Booth,  Bristol ;  and  could  not  fill  up  a 
large  space. 

Sol.  Gen,  What  distance  do  you  think  be- 
tween tbe  top*  of  the  word  Free,  and  the  bottom 
of  these  words  of  superscription  immediately 
over  it  ? 

Booth.  I  believe  there  might  be  an  inch. 

SoL  Gen.  The  question  that  I  ask  is,  whe- 
ther, after  this  directio*n  To  Mr.  Robert  Booth, 
Bristol,  Free  Thomas  Gibson  Was  not  perpen- 
dicularly ? 

Booth.  I  cannot  say  on  what  part  of  the 
letter. 

SoL  Gen.  Was  Free  Thomas  Gibson  wrote 
so  much  on  the  side,  that  it  was  possible  that 
any  other  words  should  be  wrote  above  it  ? 

Booth,  1  believe  that  it  might  be  so. 

1S0/.  Geti,  Here  is  a  direction'To  Mr.  Robert 
Booth,  Bristol ;  Where  was  the  word  Bristol  ? 
Was  it  towards  the  left  hand,  or  was  it  towards 
the  bottom  of  the  superscription? 

Booth,  I  cannot  say  how  much  to  the  bot- 
tom; but  I  know  that  Mr.  Gibson  generally 
wrote  loose. 

SoL  Gen.  Whereabout  was  the  word  Free 
wrote? 

Booth.  Towards  the  left-hand  comer,  aud 
Bristol  towards  the  right-hand  corner. 
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Sol  Oen,  I  ask  ooe  qoettion  more ;  did  Mr. 
OibMn  e? cr  give  freekt,  witboot  writing  hiea- 
■df  the  topencriptioii  f 

Ba^h.    I  know  oot  bat  that  aometimei  be 

Hr.  Strange.  I  detire  be  may  fold  itthiia,r|in>- 
dttciog  a  aheet  of  paper  whico  be  bad  folaed.) 
This  naif  abeet  aa  large  as  yon  can : — Soppo^^e 
you  see  where  the  name  Thomas  Gibson  is 
wrote,  I  enquire  whether,  when  the  direction 
was  Of  er  h,  there  was  room  to  Ic ar  off  such  a 
|iaper  as  this,  (shewing  the  note)  and  bare  none 
of  the  direction?  You  see  the  distance  from 
Free  Thomas  Gibson  to  the  top  of  the  paper; 
was  the  folding  so  large,  that  there  might  be 
the  direction  torn  oflT,  and  yet  this  (the  note) 
reftiainF 

fioo^A.  As  I  remember,  it  was  a  very  hree 
sheet  of  paper,  and  very  largfly  folded.  Tbte 
I  rememoer  the  more  particularly,  beeaose 
Mr.  Halea  bath  endearonred  the  same  thing 
since,  and  I  bare  some  of  them  by  me.  I  be- 
liere  the  paper  was  large  enough  thai  there 
might  be  tne  direction  torn  off. 

Sol,  Oen.  Pray,  will  you  look  where  Mr. 
Gibson's  name  is  wrote,  and  tell  me  whether 
you  apprehend  that  end  is  torn  or  cut  f 

Booth.  Thia  was  the  torn  end,  and  the  other 
aotwera  exactly. 

Mr.  Robert  Booth  called  and  iwora. 

Att,  Gen.  Kr,  bare  you  e? er  had  any  letter 
hj  the  post  from  Mr.  \VilUam  Halea  f 

R.  Booth.  No,  Sr  ;  I  never  bad  any  letter 
from  him  by  the  general  post. 

Att.  Gen.  Can  yon  recollect  that  you  erer 
bad  a  letter  from  any  body,  franked  widi  the 
iame  of  Thomas  GiMon  ? 

jK.  Booth.  I  never  had,  I  mm  positivdj  sore 
ofthaL 

Att.  Oen.  Do  you  live  at  Bristol  f 

R.  Booth.  Yes,  Su*. 

Ati.  Oe^  Do  yoii  know  of  any  other  par- 
iMi  there  of  your  nameP 

R.  Booth.  Mono  at  all. 

Att.  Gen.  Prey,  had  yon  ever  any  letter 
from  Mr.  Halea,  eitlMr  fraokad  or  otherwise? 

R.  Booth.  No,  nor  ever  any  con^spoiideiioe 
with  ban. 

2%O0ia«  livsRiry  cdlad  nd  sworn. 

The  Note  proposed  f6  bo  read,  and  read  ac- 
cordingly. 

«  August  87, 17  S8. 
«<*  I  promisa  la  pay  to  George  Watson,  esq. 
or  bearer,  the wn  of  six  thotuand  four  bon- 
&nd  pounds,  at  demand,  the  like  value  re- 
oeivod.    For  myself  and  partners, 

■  "  Tho.  Gibson." 

«  ^.6,400 

Then  the  Note  was  banded  about  amongst 
the  jury. 

Att,  Gen.  Now,  gentlemen,  it  is  proper  for 
Jfou  to  take  notioe  of  Uie  observations  that  have 
loaa  oMtda  by  tho  witneMeo  upon  the  appear- 


ance«nd  view  of  the  note,  the  aiae  and  Ibldfaig 
of  the  paper,  the  rasore,  the  differsmre  of  tho 
ink,  the  letter  o  in  the  word  *  For/  and  tha 
other  letters.  I  desire  that  you  will  look  on  it*, 
and  judge  whether  the  aide  of  the  paper  next 
to  the  name  baib  been  torn  off  fimn  somcttitBg 
else,  or  is  as  it  was  originally.  Wo  ahall,  in 
the  neit  place,  »bew  the  nee  that  was  nuide  of 
tliifl  ooie.^— — Mr.  Rumseir,  do  you  know  tho 
defendant,  Willitro  Hales? 

Rumtey.    Yes,  8ir. 

Att.  Oen.  How  long  have  you  known  hionf 

AtfiRffy.  1  knew  him  above  a  twdvo-month 
agooe. 

Att,  Gen.  Did  you  see  him  at  all  in  Sep- 
tember  last  ?— lUoMey.  Yes,  Sir. 

Att.  Gen.  What  trade  or  business  art  yo« 
ofyourMll? 

Kumiey.  I  have  been  at  aea  ever  sinea  six 
years  of  age,  except  when  in  harbour. 

Att.  Gen.  Writ,  Sir  ;  What4imc  waa  it  ia 
September  that  yon  saw  Mr.  Halea,  and  what 
business  did  he  employ  you  in  f 

Rumtey.  I  saw  him  every  day. 

Att.  Gen.  Did  you  sea  him  SeptMsber  ihm 
7thr^Rmm$ew.  Yea, Sir. 

Att.  Gen.   What  day  of  the  week  weak  ? 

Jlasuey.  Hatorday. 

Att.  Gen.   What  did  he  aay  to  you? 

Runmy.  He  bid  nse  go  into  tha  dty,  and  to 
dress  me  in  these  dothes. 

Att.Gen.  What  ek>thca  had  yo«  on  belbre  f 

Rumtey.  A  Nghtiab-cokmred  ooat,  with  • 
red  waistcoat  and  breechca. 

Ati,  Gen.  Did  he  say  any  thing  abaui  your 
hat? 

Rumtey.  When  ho  apoko  to  aao  to  go  into 
the  city  with  him,  I  had  then  a  laoad  hat  on,n 
new  hat,  with  a  broad  open  laoa. 

Att.Gen.  What  did  he  say  to  you  atont  it? 

Rumtey.  Ho  told  me,  be  had  rather  I 
should  wear  a  plain  one,  and  asked  if  I  bad 
one :  I  laid  him,  No :  ho  then  deaircd  aso  to 
take  bis  own. 

Att.  Gtn.   What  time  of  the  day  waa  this  f 

Rumtey.  About  four  or  fire  in  tho  aftemooa' 
as  near  as  I  can  guaas 

Att.  Gem.  Did  he  tall  yo«  on  what  buaitteaa 
you  were  to  go  into  the  city  ? 

Rumtey.  No,  Sir. 

Att.Gen.  Whence  did  you  aet  oat  ? 

Rwrnew.    Flrom  his  own  house  in  Duke 
street,  Westminater. 

Att.  Gen.   When  you  came  into  the  Strar 
did  you  do  any  thing  there  ? 

Auntey.    He  went  into  a  shop,  and  boup 
me  a  pocket-book.     [Producea  the  poc^ 
book.] 

Att.  Gen.    Let  us  ace  it.    When  yoi 
bouffbt  that,  where  did  you  go  afVerwardi 

Kumtey.  To  Holborn,  lo  a  pbce  where 

Att.  Gm.  Was  it  Middle  Row  ? 

Jtaaifry.  I  believe  it  migllt  be ;  but 
was  there  before. 

Att.  Gen.  Did  he  teH  you  he  would 
you  with  one?— Bajusey.  Yea,8irf 
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AtL-  Gen,  Wbtt  sor  of  one  was  it  ? 

Bumsev,  1  hafe  it  in  my  podtet  [Pulls 
out  a  dark«coloured  periike.] 

Att,  Gen.  Put  it  on  ;  1  do  not  observe  that 
yoQ  wear  now  a  dark  peruke.  Did  you  use  to 
wear  one  ? 

Bunuey,    No,  Sir. 

Att,  Uen.  What  peruke  bad  you  on  before, 
wben  he  made  you  change  it  ? 

Rumsey.  This,  Sir,  that  I  have  here.  [A 
light-coloured  peruke.] 

Att,  Gen,  After  be  had  fitted  you  with  a  pe- 
ruke, whither  did  he  carry  you  r 

Bjumuy,  To  John's  conee- house  in  Shire- 
lane.  He  did  not  tdl  me  whither  we  were  go- 
ing, nor  for  what. 

Att,  Gen.  What  happened  there  f 

BMtiuey.  We  went  into  a  back  room,  and 
had  pen  and  ink  brought  us.  Immediately  a 
porter  came  in. 

Att,  Gen.  Did  the  porter  speak  to  you  ? 

Rumuy,  No ;  he  asked  the  porter,  if  be 
wanted  me?  He  said.  Yes.  The  porter  pro- 
duced a  letter  directed  to  me,  and  he  bid  me 
open  it. 

Att,  Gen.  What  did  you  find  in  it  ? 

TLumsey.  I  found  a  note  for  6,400/.  payable 
to  George  Watson,  esq.  or  bearer. 

Att.  Gen.  Look  on  that ;  tell  us  whether 
you  beliefe  that  to  be  the  notef 

BMnuey.  Yes,  Sir ;  1  take  that  to  be  the 
Mme  note,  to  the  best  of  ray  knowledge. 

Alt,  Gen.  What  else  did  vou  find  in  the 
latter? 

Bwmmf,  I  found  written,  «  Lady  Harriot 
ElUott  4,300/.  sir  John  Hynde  Cotton  S,100/. 
payable  to  them  or  bearer." 

Att.  Gen.  Where  was  it  written  ? 

jRicmiev.  In  the  body  of  the  letter. 

Att,  Uen.  Was  there  any  thing  written  to 
you  in  the  letter  ? 

Rumsetf.  No,  Sir ;  I  remember  only  these 
two  names  and  sums. 

-  Att.  Gen,    What  did  he  order  you  to  write 
under  these  names  ? 

Rums^.  "  James  Moreton,  or  bearer.'* 

Att.  uen.  After  he  had  bid  you  write  this 
name,  what  did  he  do  with  the  paper? 

Rumuy,  Tore  these  names  off. 

Att.  Gen,  What  did  he  do  with  the  rest  of 
the  letter  ? — Runaey.  I  know  not. 

Att,  Gen.  W  hen  he  had  torn  off  these  names, 
together  with  what  you  bad  added,  what  did 
he  do  with  that  part  ? 

Rumsey.  He  put  it  in  the  pocket-book,  with 
the  note  id  6,400/.  and  a  40/.  note  and  two 
other  notes.  He  then  ordered  me  to  go  to  Mr. 
Soow  and  Poltock's  shop,  to  give  them  the  40/. 
note  and  the  two  other  notes,  and  to  take  their 
note,  payable  to  James  Moreton,  or  bearer. 

Att.  Uen.   For  what  sum  ? 

RMnuey,  1  cannot  tell  exactly  the  sum,  but 
suppose  about  70/.  If  I  was  asked,  what 
Moreton,  I  was  to  tell  them  that  he  lived  at  the 
upper  end  of  Bond-street ;  but  I  never  knew 
htm.  He  ordered  me  to  desire  for  the  6,400/. 
np^  their  notes  for  4,S00/.  payaMc  to  lady 
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Harriot  Elliott,  and  3,100/.  payable  to  sir  John 
Hynde  Cotton,  or  bearer. 

Att.  Gen.  Whatfurther  directions  did  ha 
give  you  T 

Rumtev,  If  my  name  was  asked,  he  bid  me 
say  that  it  was  Thomas  Fowler,  or  any  other  ; 
it  was  an  indifferent  thing,  and  I  might  make 
use  of  any  name  but  my  own.  He  had  been 
so  very  kind  to  me,  and  I  had  so  good  an  om- 
nion  that  he  designed  no  ill,  that  1  readily  did 
as  he  ordered  me. 

Att,  Gen,  After  he  had  given  you  this 
pocket-book  with  these  notes  and  instructions, 
whither  did  you  go  ? 

Rumsof.  To  Mr.  Snow  and  Poltock's. 

Att,  Gen,  Whither  did  Mr.  Hales  go  ? 

Runuey.  A  little  way  to  shew  me  the  boose* 

Att,  Gen,    What  happened  at  this  shop  ? 

Rumsev,  I  asked  for  their  note  for  the  small, 
notes,  which  they  readily  gave  me.     I  then 
produced  the  other  note,   and  desired  their 
notes ;   the  gentleman  said,  he  did  not  care  to 
accept  it,  because  it  was  not  all  of  Mr.  Gibson's* 
own  hand- writing. 

Att,  Gen,  Did  he  mention  any  oiher  reason  ? 

Rumm.  I  remember  not. 

Att.  Gen,    Did  he  ask  your  name  ? 

Rumsey,  I  think  be  did,  and  1  told  him  Tho- 
mas Fowler. 

Att.  Gen.  Did  any  thing  further  happen 
there? — Kumseu*  No, Sir. 

Att.  Gen.  What  did  yon  do  then  ? 

Rumsey,  1  went  back  ;  Mr.  Hales  met  me 
a  little  way  off,  on  that  side  of  Temple- bar  next 
the  shop. 

Att,  Gen.  Had  be  appointed  to  meet  you 
there  ? — Rumsey.  No,  Sir. 

Att.  Gen.    Was  it  within  view  of  the  shop  ? 

Rumsey.  Yes,  Sir. 

Att,  Gen.  What  did  you  say  to  him,  wben 
you  came  back  ? 

Rumsey,  He  asked  me  what  I  had  got,  and 
I  told  him  ;  then  we  went  back  to  John's  cof- 
fee-house, where  1  gave  him  the  note;  he  then 
bid  me  write,  sir  Ricbard  Grosvenor,  instead  of 
lady  Harriot  Elliott. 

Att.  Gen.  On  the  same  paper,  or  another? 

Rumsey.  1  cannot  say. 

Att.  Gen,  Did  he  bid  you  strike  out  the 
name,  ''  Lady  Harriot  Elliott  ?" 

Rumsof,  No ;  but  write  on  a  plain  paper, 
«<  To  sir  Richard  Gi^svenor  4,300/.  To  sir  John 
Hynde  Cotton  3,100/.  payable  to  them  or 
bearer." 

Att.  Gen.  After  this,  what  further  directions 
did  be  give  you  ? 

Rumsey,  He  ordered  me  to  go  to  Mr.  Hoarc's 
in  Fleet-street ;  he  went  opposite  to  the  shop, 
and  shewed  me  the  shop. 

Att.  Gen.  What  time  of  the  afternoon  was 
it  ? — Rumsey,  A  little  before  it  was  dark. 

Att.  Gen.  What  o'cbx^k  ? 

Rumsey.  Half  an  hour  or  three  quarters  be« 
fore  it  was  dark. 

Att.  Gen.  What  instructions  did  he  give 
you  to  observe  at  that  shop  ? 

Rumsey.  To  receive  for  this  note  their  notei 
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for  4,300/.  to  sir  Richard  Grofrenor,  tod  S,100l. 
to  sir  Johu  H^nde  CoCtOD,  payable  to  tban  or 
to  thp  bearers. 

Alt.  Gen,  Did  bo  gi? e  you  directioos  about 
taking  any  other  note  ? 

£auNj«y.  I  ha? e  a  notion  of  ioroe  other  nolo, 
hot  J  caiiQut  say  positif  ely  what  it  waa,  but  it 
did  sot  exceed  70L 

Ail.  0€ju  Hid  he  give  yoo  any  thiag  in 
notet  or  caah  ? 

Rumseu,  Much  the  tame  at  before. 
.  Att.  Oen,    You  tay  you  had  a  note  from 
Mr.  Poltock ;    did  llr.  Haiet  return  thai  to 
yon? 

Rumsfy.  I  cannot  tty  potitif  ely  ;  but  it  wtt 
thtt,  or  tome  other  notes,  not  eioerding  702. 

Att,  Gen,  Did  he  giro  you  any  diroctiont 
at  to  yoar  own  name  ? 

Rumtey.  The  tame  at  before,  Thomat 
Fowler. 

Ait.  Gen.    When  you  went  to  thit  shop, 
what  peruke  had  vou  on  ? 
,   Rtumey,  The  dark  one,  and  the  other  in  my 
pocket 

AtL  Gtn.  What  pasted  tt  Mr.  Uoare's 
■hon? 

Rumsey.  I  received  their  notes,  one  for 
4»300/.  payal»le .  to  sir  Richard  Oros? enor  or 
bearer,  the  other  for  3,100/.  payable  to  sir 
John  H\  ode  Cotton  or  bearer. 

Att,  ben.  What  did  you  giro  for  them  ? 

Rumtey.  The  note  of<8,400/. 

Ati.  Urn.  What  for  the  tmtller  note? 

jRaittw.  1  ciiQDot  tell. 

Att.  Gen.    Fur  what  sum  was  that  ? 

Rumtey,  I  remember  not,  but  it  did  not  ex- 
ceed 70/. 

Att,  Gen.  Where  did  vou  find  Mr.  Ilalet  ? 

Rurrucy.  He^tuld  me  be  would  wait  for  me 
at  a  fruit-ittall  at  the  end  of  a  court  about  tiz 
doors  further.  I  went  thither^  tnd  deli? ered 
the  Dotet. 

Att.  Gem,  Did  you  delirer  him  the  notet  at 
the  i'ruit-cUlI  ? 

Rumtey.  I  cannot  be  positire  whether  thci^y 
or  at  the  coffee-house. 

'Att.  Gen    Do  vou  know  the  couft  where 
the  fruit  stall  was!^  Was  it  Mitre*court  ? 
^  Rumtey.  1  know  not,  not  k>eing  acquainted 
with  the  town. 

Att.  Gen.  How  far  from  Mr.  Hoare's? 

Rumtey.  About  six  doors. 

Att.  Gen.  When  you  gave  him  the  nolet, 
did  yoa  deliver  tbcm  uith  the  pocket-book,  or 
without  ?-^Kifwscy.  Pocket- book  tiid  all, 

Att.  Gen,  H  here  did  you  go  alterwardt? 

Rumtey.  He.^ook  a  coach,  and  bid  the 
coachman  drive  to  the  Royal -Exchange. 

Att.  Gen.  Wliither  did  he  go  when  he  came 
thert;? 

Rutnsey.  He  went  out  of  the  coach,  weot  a 
little  way  with  me  to  JanewayU  coffee-house, 
called  for  pen,  ink,  and  paper,  aod  bid  me 
write  *'  1,200/.  1,100/.  1,000/.  1,000/.  to  1^ 
muel  Pai^ier  or  bearer." 

Att.  Gen.  \\  hat  iostructiooi  did  he  give  yoa 
tbout  Samad  Palmer  ? 


Rumtey.  To  tty  thtt  he  Ufsd  in  MmMbI* 
street,  in  Goodman't-  fieldt. 

Att.  Gen.  After  you  htd  done  thit,  whither 
did  you  go  next  ? 

Rumtey.  Next  be  carried  me  to  Mr.  Wood- 
ward's, a  banker  in  £xcbaugc-alk*y.  ■,  It  waa 
then  dark.  lie  bid  roe  desh-e  their  nolct  lor 
these  sums,  ptytble  to  Hamnel  Pahner  or 
bearer,  in  lieu  of  the  4,300/.  note  of  Mr. 
Uoare't. 

Att.  Gen,  Whtt  btpneoad  there  ? 

Rumtey.  Thcnf  taid  ibey  oould  not  do  it 

Att.  Oen.  Where  did  you  go  next  ? 

Rumtey.  1  went  to  him,  who  wat  dote  br 
the  duor.  Ho  took  me  to  Mr.  Bmtsey's,  bad* 
me  desire  their  notes  for  the  saase  sum,  in  littt 
of  Mr.  Hoare't  nolo  payable  ft  sir  Richard 
Grotvenor.  They  gare  me  the  notet;  Uwy 
asked  me,  what  Mr.  Palmer  it  was?  I  taiil^ 
that  he  lired  in  Mantel -street,  GoodoMn't- 
fieldt. 

Att.  Gen.  Did  yoa  tty  any  thhig  farther  of 
him? 

Ruwuey.  I  thiuk  not;  if  I  did,  it  wat  what 
Mr.  Hah^  directed  me. 
I      Alt.  Gen,  Did  they  ask  your  name  ? 
I      Rumny.  I  am  not  potilife;  if  they  did,  I 
told  them  as  elsewhere,  Thomas  Fowler. 

Att.  Gen.  Whither  did  youcarrv  the  noitt? 

Rumuy,  I  carried  them  to  Mr.  tialet. 

Att.Gen.  Where  was  he? 

Rumtey.  He  wst  bv  a  shop  at  the  comer  of 
a  court ;  he  was  in  the  court,  and  came  to  mo 
there.  This  was  a  little  beyond  51  r.  Hals't 
door.  He  bid  me  ask  the  price  of  Hontb-sea 
bonds,  and  ssk  them,  whether  they  could  gel 
1,000/.  worth  by  Monday  momtng?  They 
said,  thry  beliered  they  could.  We  then  weot 
to  JaoGway's  coffee-house. 

Att.  Gtn.  What  did  he  then  ? 

Rutntey.  We  called  for  bometbing,  paid  lor 
it,  went  10  8iockt-mtrket,  thenoe  took  coach, 
and  went  home. 

Ait.  Gen.  Where  did  you  go  ?  Did  yoa 
leave  him  there  ? 

Rumaey.  No,  I  tapped  with  him. 

Att.  Oen.  Did  he  make  any  further  appobt- 
ment  with  you  ? 

Rumtey.  He  bid  OM  be  ready  on  Monday 
morning  m  the  same  clothes. 

Sol.  Gen.  Where  were  yoa  ? 

Ruauey.  I  wat  at  hit  hoote;  be  lodged 
me  there. 

SoL  Gen.  Did  tny  thing  elte  happen  em 
Saturday  .^—Rwmey.  No,  Sir. 

Sol.  Oen.  Were  you  to  put  on^  the  ttme  hai 
and  peruke  ? 

Rumtey.  Yes,  Sir ;  and  he  ordered  the  maa 
to  comb  and  powder  it. 

Sol.  Gen.  On  Monday  momtng  did  you  da 
at  directed  ? 

Rtftury.  Yet,  and  he  then  told  out  twenty 
broad  piecet  and  ten  goineas. 

Sol.  Gen.  These  notet  that  you  received  at 
Mr.  Bratsey's,  do  you  know  the  date  of  ihcmr 

Rumtey.  Yes,  mi\  Mooday  morning,  Stp» 
tfioiberthe9tli« 
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SoL  Oen,  Whatdid  ym  with  them  ?   ' 

Hufnsey.  I  delivered  them  to  Mr.  Halef. 

Sol.  Gen,  What  did  you  do  on  Monday 
nomiDg  P 

JRffifif^.  He  then  walked  to  /aneway's 
ooffee-hause ;  he  did  not  tell  me  whither  he 
was  ffoiog,  Dor  what  1  was  to  do. 

Sm,  Gen.  What  happened  there? 

Rumsey.  He  read  the  news,  bid  me  caN  for 
what  1  wanted,  ■  he  would  pay  for  it ;  1  drank 
two  dishes  of  chocolate. 

Sol  Gen.  What  dkd  yon  there  ? 

Rumsejf.  He  told  me,  that  it  was  too  soon  to 
go  to  mr,  Hals's  for  the  bonds,  it  hein^  then 
between  eight  and  nine  o'clock ;  so  he  told  me, 
tfiat  he  would  send  me  with  some  notes  to  Mr. 
Alderman  Haokey's. 

SoL  Gen.   What  directrons  did  he  (rire  you  P 

Rumsey.  He  went  opposite  to  Mr.  Alder- 
Dan  Hankey's. 

Sol.  Gen,  What  notes  did  he  give  you  ? 

Rumsev.  One  note  of  S,100/.  another  of  Mr. 
Hoare's  ror  70/.  payable  to  Samuel  Palmer  or 
bearer. 

SoL  Gen.  What  did  you  do  after  yoo  receivpd 
these  directions? 

Rumsey.  I  went  to  Janeway's  coffee-house, 
and  there  delivered  the  notes  to  him. 

SoL  Gen.  But  first  did  you  not  carry  them 
to  alderman  Hankey's  f 

Rumsey.  I  got  them  changed  there,  de- 
livered them  to  Mr.  Hales  at  Janeway's  cofiee- 
bouse,  one  of  1,050/.  and  another  of  1,100/. 
both  payable  to  Samuel  Palmer  or  bearer,  and 
fO/.  in  money.  He  gave  me  these  again,  and 
the  20/.  in  money. 

SoL  Gen.  What  did  yoo  do  with  the  money  ? 

Rumsey.  He  bid  me  keep  it  in  my  pocket 
with  the  rest  of  the  money  that  I  had  received 
of  him.    lie  then  sent  to  Mr.  Hals's  for  the 

1k»D(19. 

Sol.  Gen.  What  quantity  f 

Rumsey.  A  thousand  pounds  worth. 

SoL  Gen.  In  whose  name  did  you  buy  them  f 

Rumsey.  In  Mr.  Samuel  Palmer's. 

SoL  Gen.  Who  directed  you  to  buy  them  ? 

Rumsey.  Mr.  Hales. 

SoL  Gen.  What  name  did  you  take  P 

Rumsey.  Thomas  Fowler,  as  before. 

SoL  Gen.  What  did  you  do  with  the  bonds  ? 

Rumsey.  1  delivered  them  to  Mr.  Hales ; 
he  sent  me  to  see  for  2,400/.  worth  more ;  1 
came  back  and  told  him,  that  I  could  get  no 
more  than  400/.  worth  more. 

SoL  Gen.    What  then  ? 

Rumsey.  He  sent  me  for  2,000/.  of  Tndia 
bonds,  and  gave  me  notes  to  pay  for  them  all. 

SoL  Gen.  Do  you  know  what  the  notes 
were  that  he  gave  you  ? 

Rumsey.  1  cannot  tell ;  but  I  believe  that 
they  were  some  of  the  notes  that  I  had  re- 
ceived before.  " 

SoL  Gen.    What  did  you  do  with  them  ? 

Rumsey.  I  went  and  bought  the  bonds.  The 
notes  cotniuf^  to  more,  they  gave  me  the  ba- 
lancc  in  money ;  and  1  desired  them  to  give 
me  a  bag^  which  they  did. 


Sol.  Gen.  Wat  there  any  acooont  made  op 
by  Mr.  Hals  ?  *^ 

Rumsey.  His  clerk  cast  it  up  oo  a  paper, 
and  gave  me  a  note  what  they  came  to. 

Sol.  Gen.    Have  you  that  note  by  yoo  ?' 

Rumsey.  No;  I  gave  it  with  the  bonds  to 
him. 

SoL  Gen.    What  were  you  directed  next? 

Rumtey.  I  told  biro,  that  I  was  to  go  to 
Mr.  Edward  Jasper  to  receive  my  pay.  H^ 
bid  me  put  it  off.  I  told  him  that  1  could  not. 
He  bid  me,  when  I  had  received  it,  to  return  to 
him.  I  weiit  and  received  it,  35/.  odd  money* 
I  then  came  to  htm,  and  desired  him  to  take 
the  remaining  money.  He  said,  that  he  had 
not  time  to  reckon  it,  but  bid  me  come  to  him* 
at  Janeway's.  He  bid  me  not  go  tbrougli 
Fenchurch-street 

Sol.  Gen.    For  what  reason  ? 

Rumsey.    He  did  not  tell  me  the  reason. 

SoL  Gen.  Was  any  shop  that  you  were  at 
there  ?  ^ 

Rumsey.    Yes,  Mr.  Alderman  Hankey's. 

SoL  Gen,    Did  you  observe  his  directions  ? 

Rumsey.  Yes,  1  came  back  to  Janeway's 
coffee-house  through  Leodenhall- street. 

SoL  Gen.    Was  he  there  P 

Rumsey.    Not  at  first,  but  I  stayed  for  him. 

Sol.  Gen.    What  time  of  the  day  was  it  ? 

Rumsey.   About  two  o'clock,  Monday  nooo. 

SoL  Gen.  What  directions  did  be  give  yoo 
then  ? 

Rumt^.  He  bi^  me  dine  with  him.  I 
thought  he  was  going  home  directly  ;  but  he 
tom^  aside  to  the  Bank,  which  1  asked  him 
if  it  was  a  chorch.  He  told  me,  it  was  thfc 
Bank.  He  gave  me  two  notes  of  200/.  each^ 
bidding  me,  when  I  had  received  the  money, 
to  come  to  him  at  Robin's  cofiee-house  in  %be 
Old  Jewry.  He  peeped  through  the  sash- 
door,  and  directed  me  to  a  gentleman  at  the 
left  hand  fide.  I  went  to  him,  who  directed 
me  to  the  other  side.  They  bid  me  stay  a 
little.  One  of  them  went  out  and  called  a 
constable,  and  stopt  me. 

SoL  Gen.    What  did  they  ask  you  P 

Rumsnf.  1  was  so  confosed  and  surprized, 
that  1  could  not  give  a  sensible  answer. 

Sol.  Gen.  Hiui  you  any  name  given  you  to 
go  by  at  the  Bank,  if  asked  your  name  there  P 

Rumsey.  Yes,  Sh* ;  at  every  place  1  was  to 
say  Thomas  Fowler. 

SoL  Gen.  I  would  hare  yon  recollect  your- 
self, whether  when  jou  were  receiving  the  mo* 
ney,  Mr.  Hales  came  in  to  do  any  thing? 

Rumsey.    No,  not  at  all. 

SoL  Gen.  Afterwardswereyor*  present  when 
Mr.  Hales  was  brought  in  P 

Rumsey.  I  saw  him  carried  op  stairs,  but 
spake  not  to  him. 

SoL  Gen.  Were  you  present  at  his  examina- 
tion ? — Rumsey.  No,  Sir. 

SoL  Gen.  Did  you  receive  any  more  money 
than  what  you  have  mentioned  ? 

Rumsey.  No,  Sir,  nor  knew  nothing  till  he 
gave  me  directions. 

SqL  Gen,    You  say,  that  they  seized  )'oii 
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at  the  Btak;  did  jNNiMqatiiit  them  when  the 
pereoD  WIS  that  gafe  vou  the  noCca? 

Rumtfy.  I  told  them  al  Robia'a  coiee- 
hooae,  id  the  alley  near  Ihe  Bank. 

Soi,  Gen.  Did  they  go  to  find  him  accord- 
iog  to  your  directioot  r— Rtfniifv.  Yea,  Sir. 

Sol.  Gen.  Did  yoa  aee  them  bring  any  body 
back  ID  custody  ? 

Rumsey,  They  brought  him  aecured,  and 
carried  bim  upataira. 

Sol,  Gen.   XNd  yoa  aee  him  ? 

Rumsey,    Yea,  Sir. 

Soi.  Gen.  Waathat  neraon,  that  yoa  aaw 
in  the  room,  the  aame  tnat  gaTO  you  the  billa 
(that  yoa  brought  to  the  Bank)  at  the  ooffee- 
house? — Runuey.  Yea,  Sir. 

SoL  Gen.  Pray,  will  you  look  on  that  note  ? 
h  that  the  note  that  you  received  of  Mr.  Ilalea  f 

Rumtey.  Yea,  I  take  it  to  be  the  aame 
note;  that  was  for  6,400/.  and  the  name  was 
Gibion;  it  was  payable  to  George  Wataoo, 
esq.  or  bearer. 

oerj.  Darnell.  Mr.  Ramsey,  pray  were  not 
TOO  engaged  to  go  a  journey  somewhere  with 
jnr.  Hales  ? 

Rurmey,  He  told  roe  on  Monday  rooming, 
that  be  was  about  going  into  the  country. 

Seij.  Darnell,    Where  were  you  to  go  ? 

Runufy.  He  told  me  not  where ;  but  asked 
me  to  nde  out  with  bim,  and  directed  me  where 
to  get  A  P^r  of  boots. 

Serj.  Darnell.  On  your  oath,  was  not  the 
peruke  booght  for  riding  in  f 

Rumi^.    No,  Sir. 

Serj.  Darnell.  What  was  your  apprehen- 
aion  of  these  thinss? 

Rumsey.  He  having  been  ao  kind  to  me,  I 
had  a  good  opiuiou  of  biro. 

Sol.  Gen.    What  of  this  transaction  ? 

Rumsey,  I  thought  that  there  was  nothing 
wrong  in  it. 

Sen.  Darnell.  When  was  it  that,  he  fold 
you  first  of  bis  going  into  the  country  ? 

Rumsey.    On  Monday. 

Serj.  Darnell,  Did  he  not  mention  it  on 
Saturday? — Rumsey.  No, Sir. 

Seij.  Darnell.  Did  not  be  mention  Harlow  f 

Rumsey,    No,  Sir. 

Serj.  t)amelL  You  aay,  that  this  note  was 
sent  mclosed  to  you  when  at  John's  coffee- 
house ;  were  there  no  names  in  the  letter  but 
those  two  you  mentioned,  nor  no  directiona 
what  to  do  with  it  ? — Rstmsey.  No,  Sir. 

Serj.  Darnell,  You  say,  that  you  have  been 
acqnamted  with  Mr.  Hales  ever  since  the  8th 
of  June ;  between  that  and  September  did  you 
transact  afl[air»  fur  hfanP 

Rumsey,  No ;  he  desired  me  once  before  to 
write  a  promissory  note,  but  no  name  to  it. 

Serj.  Darnell.  You  say,  that  you  lay  at  Mr. 
Hale8*s  house  on  Saturday  night  September  the 
7th  ;  did  not  vou  lie  there  the  month  before? 

Rumsey,  1  lay  there  from  the  8th  of  June, 
or  thereabouts. 

Serj.  Darnell.  Sir,  you  aay,  that  you  went 
in  dis^aise ;  did  any  then  know  you  ?  What 
occasion  was  there  ror  this  disguise  ? 
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Juat  Pmgt.  A  poraoo  hi  this  Iowb  evvy 
body  nuy  know  ;  therefore  it  was  pn^per  to  go 
in  a  diaguiae  that  no  one  might  kuow  him  in. 
I  find  that  they  would  hate  it  thought  that  thes« 
dotliea  (the  red  waistcoat  and  breechea  and 
peruke)  were  for  riding  out:  when  yoo  weal 
first,  did  you  go  with  them  ? 

RuMscy.  Yes,  mv  lord. 

Seij.  Darnell.  When  did  ha  talkofridiDf 
out? 

Rumsey.  On  Monday  morning  he  aaid,  ha 
had  buainesa  tn  ride  out  oo  Tuesday  or  Wed- 
neaday. 

Serj.  Darnell.  When  you  lay  at  hia  houss 
on  Saturday  or  Sunday  nif^t,  did  be  bid  yoa 
be  ready  on  Monday  morning,  and  have  on  tba 
aame  clothes  ? — Rumsey,  Yea. 

Seij.  Wkiiaker.  Give  me  leave  to  propose  to 
the  Court  a  question,  to  ask  the  witness,  whe- 
ther he  had  ever  been  concerned  in  negociat* 
ing  bills,  or  doiog  such  busineaa  for  any  body  ? 

Just.  Page.  He  saith,  he  never  did  do  any 
tiling  for  Mr.  Hales,  but  this  job  of  these  bUl^ 
except  once  writiug  a  promissory  note. 

Serj.  Wkiiaker.  My  lord,  that  ouestion  was 
confined  to  Mr.  Hales :  but  1  would  desire,  that 
he  may  be  asked  the  aame  question  in  general. 

Just.  Pa^e.  No,  but  he  shall  not  indeed. 

Serj.  Wkiiaker.  My  lord,  we  will  now  call 
other  witnesses  to  confirm  the  several  stepf 
that  were  alVerwarda  taken. 

BIr.  Pollock  sworn. 

Seij.  Wkiiaker.  Sir,  k>ok  oo  that  paper; 
Have  you  ever  seen  that  before  ?  Tell  us  who 
brought  it  to  you  ?     ' 

Pollock.  A  young  man  on  a  Saturday  came 
to  my  shop ;  he  saul  that  he  had  money  lo 
pay;  he  pulled  out  a  Bank  note  for  ^/.  I 
apprehended  that  it  might  be  fi>r  some  cus^ 
tomer.  I  asked  biro  where  the  person  lived ; 
he  tokl  me  about  Bond-atreet.  I  looked  on  the 
note,  and  saw  it  was  signed  For  Wanly  ami 
Company.  AAerwards  he  product^  this  note ; 
said  be,  1  have  another  note.  I  looked  upou  it 
wistfull}',  and  told  him  thereupon,  that  I  ivould 
not  take  it.  Why  not?  (aaid  he.)  Because 
(said  1)  not  wrote  by  Mr.  Gibson.  It  is  (said 
be)  sigoed  by  bim.  I  told  him  that  i  would 
not  meddle  with  it.  He  aaid,  it  was  late,  and 
he  should  have  a  good  deal  of  trouble  with  it ; 
and  was  going  to  shew  me  some  paper  to  con- 
firm its  being  Mr.  Gibson's  hand.  I  tokl  him, 
that  as  I  would  not  receive  the  note,  J  would 
not  regard  it.  He  kiid  bpfore  mc  a  paper  with 
two  naaiea  and  sums,  Udy  Elliott's  and  another 
name. 

Serj.  Wkiiaker.  Pray,  Sir,  mind  the  foli 
and  see  whether  or  no  it  is  the  very  sai 
paper. 

Pollock.   Yes;  1  told  the  young  man,  w! 
he  shewed  it  me,  that  Mr.  Gibson  <hi  sur 
paper  as  this  would  not  write  a  note  for  si 
aum  ;  therefore  1  would  not  meddle  with 

Serj.  Whitaker.  You  saw  the  witoes; 
was  last  examined ;  Is  he  the  same  person 
brought  you  the  notCy  or  not  ? 
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PoUock.  If  he  bad  the  tame  wig  on,  I  be- 
lieve I  mis(bt  know  him. 

Seij.  Whitaker.  Let  him  pat  the  mg  on. 
(Ramsey  pots  on  the  ilark  wig.) 

PoUock,  Yei,  I  Terily  belief  e  that  that  is  the 
same  person,  thoagh  I  never  saw  him  before 
nor  since.  He  was  a  good  genteel  yonng  man, 
with  a  dark  wig. 

Sen.  Whiiaker.  What  clothes  had  he  on  ? 

PoUock.  I  cannot  directljr  say,  not  knomng. 

Sol,  Gen,  Now  we  are  going  to  Mr.  Hoare's 
shop. 

Mr.  Turner  called  and  sworn. 

SoL  Gen.  Mr.  Tamer,  look  on  that  paper ; 
When  did  yoa  see  it  first  ? 

Turner.  On  Saturday  evening,  September 
the  7th  last. 

Sol.  Gen.  Pray,  can  yoo  recollect  with  yoar- 
jdf,  who  it  was  that  broaght  it  you  ? 

Turner.  Sir,  I  did  not  see  Mr.  Romsey 
irhen  he  came  into  the  shop  first. 

Mr.  Richard  Hoare  called  and  sworn. 

Sol.  Gen.  Mr.  Richard  Hoare,  pray  tdl  us 
irhen  you  saw  that  bill  first  f 

Hoare.  On  the  7th  of  September  last,  about 
7  o'clock  in  the  evening.  Tbat^gentleman  (aa 
I  take  it)  produced  Mr.  Snow's  note,  and  a 
Bank-note  of  S5/.  for  which  I  gave  him  oar 
DOte  for  70/.  Afler  which  he  produced  this 
note  of  Mr.  Gibson's  band,  and  another  paper, 
desiring  our  notes  for  that  sum.  I  had  not 
been  long  in  the  business,  and  not  knowing 
Mr.  GibMn's  hand -writing,  called  Mr.  Turner 
|o  transact  that  afiair,  after  1  had  given  the  JOL 
note. 

The  Note  read : 

Sir  Rithard  Grosvenor,  hart.  4,300/. 
Sir  John  Hyude  Cotton,  2,100/. 

SoL  Gen.  Whose  band  writing  is  this  F 

Rumsey.  It  is  mine,  Sir. 

Sol.  Gen.  Do  you  remember  what  you  did 
with  that  note,  or  where  you  delivered  itP 

Runuej/.  At  Mr.  Hoare's. 

Sol.  Gen,  Mr.  Turner,  will  you  give  as  an 
account  what  was  done  upon  the  producing 
that  bill  ? 

Turner.  Mr.  Hoare  sent  for  me.  T  think 
there  lay  upon  the  counter  both  the  note  Mr. 
Rurosey  brought  for  6,400/.  and  this  little  di- 
rection. I  made  these  notes  pa^'able  accord- 
ingly, knowing  that  sir  John  Hynde  Cotton 
din  business  at  Mr.  Hoare's  shop. 

Sol.  Gen.  Doth. he? 

Turner.  Yes,  Sir,  he  frequently  doth. 

Sol.  Gen.  Produce  the  three  notes  given  at 
Mr.  Hoare's  shop. 

I'urner.  These  are  the  notes  (proilucing  the 
notes)  which  I  gave  in  exchange  for  Mr.  Gib- 
son's note,  and  the  70/.  note  51  r.  Hoare  wrote, 
and  I  signed  them,  and  gave  them  to  Mr. 
Rumsey. 

Sol.  Gen.  You  say,  these  are  the  notes  that 
yoa  gaf  e  in  exchange  for  that  note ;  do  you 
know  what  became  of  that  bill  afterwards? 


Turner,  After  that  I  had  delivered  thes« 
notes,  I  had  this  note  (Mr.Gibson's  6,400/.  note) 
in  exchange,  brought  into  Mr.  Hoare's  cash,  is 
lieu  of  the  other. 

SoL  Gen.  Did  you  send  it  out  ^ 

Turner.  Yes,  upon  Monday  morning. 

Sol,  Gen,  Will  you  give  us  an  account  what 
was  done  upon  this  ? 

Thimer.  I  know  nothing  farther. 

Sol.  Gen,  These  notes  which  yon  have  pro» 
daoed,  can  you  give  an  account  what  became 
of  them,  or  what  they  were  brought  back  to 
Mr.  Hoare's  f 

Turner,  I  did  nothing  farther  about  them. 

The  Notes  read :  ' 

'*  I  promise  to  pay  sur  John  Hynde  CottoB, 
or  bearer,  two  thousand  one  hundred  poundst 
on  demand,  for  Mess.  Benjamin  and  Henry 
Hoare  and  partner.         Willum  Turner.'' 

"  September  7, 1798. 
<'  I  promise  to  pay  to  sir  Richard  Grosvenor, 
or  bearer,  four  thousand  three  hundred  pounds, 
on  demand,  for  Mess.  Benjamin  and  Henrj 
Hoare  and  partner.         William  Turner." 

«« September  7, 1728. 
« I  promise  to  pay  James  Moreton,  esq.  or 
bearer,  seventy  pounds,  on  demand,  for  Meii» 
Benjamin  and  Henry  Hoare  and  partner. 

«  WiLUAM  Turner." 

'Mr.  George  Lee  called  and  sworn. 

Sol.  Gen,  Where  is  it  that  you  live  T 

Lee.  At  Mr.  Brassey 's  in  Lombard- street  P 

Sol.  Gen,  Did  you  ever  see  that  note  beforef 
(Mr.  Hoare's  note  for  4,300/.)— Zee.  Yes,  Sir«. 

Sol,  Gen,  Upon  what  occasion  or  when  wai 
it? 

Lee.  It  was  on  Saturday  Sept.  7th  brought 
by  Mr.  Rumsey  to  Mr.  Brassey's  in  Lombard* 
street,  near  seven  o'clock  in  the  evening. 

Sol.  Gen.  What  passed  upon  it  ? 

Lee.  Being  brought  there  by  him,  he  pulled 
a  paper  out  of  his  pocket,  desiring  four  notes 
payable  to  Samuel  Palmer.  I  have  three  of 
them  by  me,  and  an  account  of  the  other.  One 
was  for  1,200/.  two  for  1,000/.  each,  the  other 
for  1,100/. 

Sol.  Gen.  What  did  you  give  him  them  iu 
exchange  for  ? 

Lee.  Mr.  Hoare's  note  for  4,300/. 

Sol.  Gen,  Did  you  ask  who  Palmer  was? 

Lee.  He  told  me  that  he  lived  in  ManseU 
street,  in  G(K>d man's- fields.  I  asked  him,  whe* 
ther  he  wa5«  a  merchant  ?  He  said,  that  he  could 
not  tell.  We  had  a  person  dealt  with  us  before 
of  that  name.  I  asked,  whether  it  was  hef 
He  said,  that  he  could  not  tell.  I  enquired  at 
Woodward's,  where  Mr.  Hoare  doth  business; 
they  said  that  there  had  been  a  person  there  of 
the  same  name.  1  began  to  suspect  some- 
thing. 1  then  went  to  Mr.  Hoare's,  to  inonira 
whether  it  was  their  note ;  they  acquainted  me 
that  it  was,  and  shewed  me  Mr.  Gibson's.  I 
said  that  I  believed  the  name  was  Mr.  Gibson'a 
hand,  but  not  the  body  of  the  note. 
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8oL  Om.  Tkm  IriMiolioo  im  oa  Hm  ta- 
tuiday.  Sefit  rtb ;  boir  came  tU  billt  Id  b« 
4it0dtbe9Uif 

X««.  Our  aocoants  were  beltDeedi  for  thai 
day,  il  being  lale  io  iIm  efcoiag;  tkertftre 
they  were  d^nl  tbt  9lh. 

Sol.  Gm.  Whaibaoaneertbemallarwaff^r 

Lee.  Tbey  came  back  affaio :  two  af  tfaaoa 
came  tbeiaaM  ^y,  the  otoartbeneit  mora- 

SoLGem.   Wbobroufbtttaof 

£ee.  Tbe  anoat  of  im  BBooay  waa  paki  to 
Ylr.  Hals  tbe  broker;  there  waa  0502.  pml  to  a 
|iersoo  who  broo^t  one  of  the  notea  in  the 
BnorDiDsr;  1  heliere  that  it  waa  abont  tan 
o'clock.  We  asked  him  hia  name ;  he  said, 
it  waa  John  Roberta.  He  wanted  la  have  6M. 
to  be  wrote  off  from  one  of  the  notaa,  and  want^ 
cdthe  roooevforit.  Aa  1  had  name  raasen  to 
auspect  on  the  Satnrday  night,  and  he  eoimnf 
80  soon  on  tbe  Monday  morning,  I  aaked  him 
whom  he  caose  firoas  ?  ^  He  aaul,  Mr.  Manael. 
I  heaitatiog,  he  said,  the  gentleman  that  it  waa 
to ;  I  said,  PkhDcr ;  be  said,  Palmer  in  Man- 
ael street.  I  did  not  know  hot  that  there 
might  be  some  demur  on  Mr.  Hoare's  note ; 
Uieie^Me,  to  protraet  time,  I  told  him  that  he 
might  receive  the  money  at  the  Bank.  1  gave 
him  Bank-notea: 

No.    1 1,  payable  to  Mr.  Hankey,  100/. 

106,  payable  to  Mr.  Collett,  50/. 

1S1,  payable  to  Mr.  CbarlesSbaIca  500/. 
Which  together  made  op  650/. 

Sol.  Gen.  Yon  vrrote  off,  650/.  Did  yon 
deliver  the  note,  when  indorsed,  to  the  person 
Ihatbroaghtit?— Lee.  Yt8,Sir. 

Sol.  Gen.  This  waa  a  1,900/.  note;  How 
waa  tbe  other  500/.  paid  ? 

Lee.  The  other  part  waa  paid  off  at  aeveral 
yayoients  to  Mr.  Hals. 

Sol,  Gen.  As  you  have  given  an  account  of 
that  note,  can  yon  give  an  account  of  the 
otherf  ^ 

Lee,  Two  to  Mr.  Hals,  Sir,  at  several  pay* 
Bents. 

Sol,  Gen.   How  much  waa  each  for  f 

Lee,  A  thonaaod  pouoda. 

Sol,  Gen,  Well  then,  of  these  notes  two  for 
1^)00/.  each  have  been  paid ;  Hath  the  1,100/. 
note  been  paid  ? 

Lee,  Four  hundred  and  twenty  pounds  have 
heen  paidaa  pait  of  the  1,100/.  and  the  rest  is 
o«t*standing  atill. 

Sol,  Gen.  Do  you  remember  the  form  of  the 
ncfoon  that  came  to  you  by  the  name  of  Ro- 
berta f  Is  that  man  the  peiaon  f  (Pointing  to 
Robert  Hall.) 

Lee,   Yes,  Sir,  I  believe  that  is  tbe  person. 

Revert  Hall  called  and  sworn. 

SoL  Gen,  Mr.  Hall,  pray  what  trade  are  you 
•f  ?— Ha//.  A  taylor,  Sir. 
Sol,  Gen.  Did  you  over  work  for  Mr.  Hales  f 
Ball.  Yes,  Sir,  several  years. 
St4.  Gen,  Do  you  know  him  ? 
Ball.  Yes,  very  weU»  Sir. 
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8oL  Oen.  Had  yoa  an?  eonvwHiliaB  wkk 
hifli  in  September  last  N  HaU.  Yes,  Sir. 

SoLOom,  DMheaandlbryouf 

Hall,  He  aent  hia  footnwn  for  aae,  Seplcaa* 
bar  8th,  Sunday  night 

SoL  Gem.  What  maaaagv  did  the  feotnHUi 
Wingvoof 

Hall,  He  came  and  knocked  at  the  door  ) 
my  wife  opened  the  door.  He  deaired  to  apeak 
with  me ;  ahe  aaid  that  I  waa  in  bed.  Ho 
eaflM  up,  opened  the  curtain,  toM  ma  he  had  a 
measaffe  for  me,  I  must  be  with  hb  maater  at 
nine  o*ck>ok  on  Moudav  momiM  at  Uoyd'a 
coffee- honae  in  Lofphanhatreet;  Isaid,  that  I 
must  he  with  Mr.  Romsey  at  that  time  to  take 
orderafor  dothea :  be  told  me,  that  I  ahooM  meet 
Ruroaey  there.  I  went  to  Lloyd's,  and  walked 
in  the  ooffee-room.  Whilst  I  waa  there,  there 
came  up  one  Leigh,  who  asked  me  what  busi- 
ness I  came  about  P  1  said.  That  I  could  not 
tell,  but  waited  for  'aquire  Halea.  I  asked  him 
what  bis  businesa  was  f  He  said,  that  he  had  a 
letter  to  meet  him  there.  I  drank  aomathing 
there  before  Mr.  Halea  came,  which  waa  the 
best  part  of  an  hour.  He  first  mentioned 
aomething  to  Leigh ;  he  then  asked  roe  to  atay 
one  half  hour  more.  AcoDrdingly  I  sat  down. 
He  talked  awhile  with  Leigh.  When  Leigh 
was  diamtssed  (whither  1  cannot  tell)  be  took 
me  up.  In  tbe  paataffc  he  gave  me  a  note,  and 
deaired  me  to  go  to  Mr.  Braaaey'a,  and  receive 
650/.  upon  that  note. 

Sol.  Gen.  What  note  was  it  P 

Hall.  About  ],S00/. 

Sol.  Gen.  What  directiona  did  he  give  vou  f 

HalL  He  told  roe  to  g^  to  Mr.  Braksey's  the 
banker,  at  the  Acorn ;  he  told  me  to  receive 
650/.  on  this  note ;  he  told  me  to  mind  that 
there  was  no  mistsike.  If  (said  he)  they  offer 
to  pay  you  silver,  give  theiu  half  a  crown  to 
pay  it  you  in  gold.  He  told  me  that  619  ooi- 
neas  and  one  shHIinir  would  make  juai  65o7.  I 
took  these  notes  (the  Bank-notea  In*  received  at 
Mr.  Bratsey*s:)  he  looked  them  over,  and 
aaid  that  it  waa  all  very  right. 

Sol.  Gen.  Look  on  that  paper :  did  you  ever 
see  tluit  paper  before?  is  that  the  note  that 
you  delivered  to  Mr.  Brassey  f 

HaU.  Yea,  Sir. 

Sol,  Gen.  Youaay,  that  vou  had  instruc- 
tiona  to  receive  it  io  fgM :  md  they  pay  it  lA 
goldP 

Hall.  No,  Sir,  three  Baok-notea. 

Sol.  Gen.  What  was  the  amoimt  of  them  f 

Hall.  Six  hundred  and  fiAy  pounds. 

Sol.  Gen.  What  did  you  do  with  themf 

Hall.    I  gave  them  Io  Mr.  Hales. 

SoL  Gen.  Did  tbey  write  uron  the  note  I 

Hall.  Yes,  they  discounted  this  650/. 

Sol.  Gen.  When  sent  by  Mr.  Hales,  bad 
instructions  what  name  you  should  go  by  f 

Halt.  Yes,  John  Roberts. 

&>)/.  Gen.  Of  what  plaoe  f 

Hall.  The  Hay- market,  or  any  plac 
I  pleased  that  way  f 

Sol,  Gen.  Did  you  sea  him  while ; 
in  the  shop? 
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HmU.  Yes,  1  «aw  hia  pMt  bj,  itad  turn 


in. 

Sol,  Gen.  Where  wti  he  when  ytm  ^fe 
Jiiin  the  Bank -notes  ? 

Hail.  In  the  passage  in  Lloyd's cofiee-  boose. 

Soi,  Gem.  These  Bank-notes  for  660/.  which 
jou  delifered  to  Mr.  Hales,  did  you  efer  see 
them  aflain  afVerwards  ? — Hall,  x  es.  Sir. 

Sol.  Gen.  Upon  what  occasion  f 

HcU.  He  told  me,  that  if  1  wooM  lake  m 
walk  under  the  piazza  by  the  Rojal  Exchange, 
he  would  come  to  me.  Accordingly  be  came 
to  me,  and  at  the  coffee-house  (Janeway's 
coffee-house)  ga?e  me  them  again.  He  asked 
me,  whether  1  was  ewer  at  the  Bank  f  I  told 
hhn,  that  I  had  been  within  it,  but  never  receifed 
any  money  there  for  myself  or  any  body  else. 
He  bid  me  8fo  arid  receive  this  in  gold,  or  if  I 
ahonki  be  offered  silfer,  to  do  as  directed  befbre. 
•  SoL  Gen.  What  were  you  to  do  with  it? 

Hall.  To  bring  it  to  him  at  this  coffee-house 
(Janewav's). 

Sol.  Qen.  Did  yon  go  to  the  Bank  ? 

Hall.  1  went  to  one  there ;  be  bkl  me  go  to 
another. gentleman,  and  he  would  sigB  my 
bills.  I  went  to  bim,  he  signed  them  ;  I  then 
went  again  to  the  same  person,  who  paid  me 
the  looney  for  them. 

Sol.  Gen.  Were  they  the  same  bilk  which 
vou  had  receif  ed  at  Mr.  Brassey 's  P 

Hall.  Yes,  Sir. 

SoL  Gen.  Did  you  receive  it  in  goM  or 
silver  ? — Hall.  In  gold. 

Sol.  Gen.  Did  you  see  him  when  yoo  were 
at  the  Bank  P^Hoi/.  Yes,  Sir. 

Sol  Gen.  Whereabouts  P 

Hall.  Within  one  or  two  of  the  tellers  Wh6m 
I  received  my  money  of.  >^ 

SoL  Gen.  Did  he  take  any  notice  of  you  ? 

HalL  No,  Sir. 

SoL  Gen. .  Nor  you  of  him  P 

Hall.   No,  being  busy  receiving  the  money. 

SoL  Gen.  He  saw  you,  did  not  be  P 

HaiL .  Yes,  Sir. 

SoL  Gen.  What  did  you  do  with  it? 

HalL    I  took  it  at  the  Bank. As  I  was 

(^ing  doiVD  6rocer*s-alIey,  Mr.  William  Hales 
was  standiDg*  by  the  alley,  we  turned  into  a 
tavern  (the  Globe  and  Sceptre  tavern) ;  he 
rang  for  the  drawer,  and  called  for  an  half  pint 
of  wine.  I  gave  him  the  money,  he  counted 
it  over,  and  we  had  done. 

SoL  Gen.  Did  he  give  yon  any  reason  why 
he  came  into  the  Bank  P 

Hall.  No;  but  said,  you  mtre  a  longtime 
at  the  Bank. 

Sor  Gen.  Did  he  oflbr  yon  any  thing  for 
your  pains  ? 

HalL  Yes ;  but  I  said  that  I  would  have 
nothing  from  a  gentleman  that  I  had  served  so 
kaif^.  He  saki,  if  1  would  call  on  him  the  next 
day,  he  would  lend  me  10/.  and  I  slionid  work 
it  out. 

Sol.  Gea,  Why  did  ytoU  go  by  the  name  of 
IlobertsP 

HaU.  I  thought  I  might  do  any  tinng  for 
Hr.  Hales. 


SoLGen.  9idiw|riveyoaa8yieasoiilbritP 
HaU.   No,  Sir. 

Mr.  Hankey  called  and  sworn. 

SoL  Gen.  Mr.  Hankey,  will  you  give  an  ao« 
count  whether  any  bills  were  broaght  to  yon, 
what  they  weve,  and  by  whom  bcoogbtP 

Hankey.  Mr.  Runosey  (thiri^tlenMin  bare) 
came  to  me  on  Monday  morning,  Septendber 
the  9th,  with  two  notes,  for  which  I  gave  him 
my  notes,  payable  to  Samuel  Palmer  br  bearer, 
one  for  1,100/.  the  other  for  1,050/.  which  with 
90L  amounted  to  Mr.  Hoare's  notes  of  1^,1001, 
and  70/. 

SoL  Gen.  Did  you  ask  him  hb  name? 

Hankey.  No ;  hot  1  asked  him  who  Samoei 
Palmer  was,  because  we  had  a  gentleman  of 
that  name  that  had  a  drawing  account  with  Us, 
and  I  thought  that  this  was  to  be  put  to  hia 
account :  Irat  be  told  roei  tliat  it  was  a  gen«' 
tlenmn  tn  Hansel- street  in  Goodman's^lds. 
When  he  had  done  his  business,  he  went  out  of 
the  shop.  He  brought  a  little  bit  of  paper, 
wherein  was  written  to  go  to  alderman  cfsn- 
key 's  and  get  the  two  notes  iSgored  down  1, 100/. 
1050/.  and  SO/,  in  money. 

Sol.  Gen.  You  have  looked  on  Rnmsey ;  it 
that  the  very  man  P 

Hankey.  Yes.  Sir ;  I  was  with  him,  when, 
having  been  apprehended  at  the  Bank,  he  waa 
examined. 

SoL  Gen.  Do  yon  .remember  any  thing  of 
one  Lane^B  fetching  any  money  ? 

Hankey.  If  you  will  favour  me  with  the 
notes,  1  can  tell  the  better.  The  1,100/.  n6te 
,was  hardly  dry,  when  be  sent  a  porter-like 
follow,  who  came  to  a  servant  ef  ours,  and  de-( 
sired  that  he  would  indorse  550/.  and  ^ive  it 
bim  in  guineas ;  he  did  it ;  he  had  it,  and 
went  out  of  the  shop.  I  believe  that  it  was  not 
an  hour  before  the  same  person  came  again, 
and  said  that  Mr.  Palmer  bei^ged  pardon  for 
giving  us  such  trouble,  be  did  not  know  he 
should  so  soon  have  occasion  for  it,  desired  that 
we  would  give  him  the  remainder  in  Bank.  1 
said,  that  we  had  not  jost  the  sum  in  Bank, 
but  1  would  give  it  him  in  money;  he  said, 
then  he  must  go  and  fetch  a  bag.  He  went 
accordingly,  and  fetched  a  bag.  We  asked  his 
name  ;  he  said,  that  it  was  l^muel  Lane,  and 
that  he  lived  in  Marine -square.  I  gave  him 
533  gnineas  and  an  half,  and  6$.  6d,  which 
completed  that  note.  As  to  the  other  note,  it 
had  not  been  written  long,  but  a  servant  Co  Mr. 
Hals,  or  he  himself,  came  and  desired  that  I 
would  give  him  a  note  for  853/.  I4f.  &d.  pay- 
able to  him.  1  indorsed  it,  and  gave  him  a 
note  for  the  sum  that  he  would  have. 

Sol.  Gen.  There  are  three  notes  that  com- 
plete the  Mm  of  1,060/.  Do  you  remember 
any  Bank-bills  P 

Hankey.  J  paid  none  at  all. 

Sol.  Gea,  Do  you  know  any  thing  of  the 
residue  being  paidP  Give  an  account  what 
you  know  of  it. 

Hankey.  The  remainder  was  thus  paid: 
1,100/,  was  |4id  to  Samuel  Lane ;  1,050/.  by  in- 
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^omoMiit  for  Samiiel  Fdratr*  fw  which  the 
peraon  bad  a  noie  |Miyable  to  Mr.  Jnho  11  all 
£r  the  tune  turn ;  fur  the  rcroainder  of  that 
sole,  two  notei  were  given,  payable  to  Jamee 
Hickmao. 

Sol.  Gen.  Were  y oq  pmeot  at  the  Bank,  Sir, 
when  IMlr.  Hales  and  Mr.  RuoMey  wttp  aeuwd  ? 

HanJuy.  No;  bat  1  was  there.  Sir,  when 
hewaae;taiiiiDcd. 

Mr.  Be ii/ttiiuii  Co!e  called  and  sworn. 
Sol.  Gem.  Mr.  Cole,  do  50a  know  Mr.  Hals  ? 
Cole.  I  live  with  him,  fir. 
Sol.Gem.  Are  you  bis  serrant,  or  partner  ? 
Cole.  His  tenrant..  . .        *  ^ 

SoL  Gen.   Do  yoa  know  tnj  thing  of  Mr. 

Romse  Y  ? 

Cole.  On  Saturday  September  7th,  he  came 

about  ser en  o'ck»ck  to  me,  and  enquired  the 

nrice  of  South-sea  bonds.    He  said,  that  he 

nbould  want  a  krge  parcel.     I  promised  to 

get  him  them  as  cheap  as  I  could. 

Sol.  Gen.  What  name  did  be  use  f 

Cole-  None  till  Monday  the  9th  of  Septem- 
ber. I  then  bought  ten  South-sea  bonds  of 
100/.  each;  I  asked  him  what  name  they 
should  be  entered  in  f  He  said,  Samuel  Pakner 
in  Mansel  street,  in  Goodman's- fields.  The 
amount  was  1,058/.  lU.  AtL  fur  which  hegsTe 
me  Mr.  Brassey's  note  for  1,000/.  and  the  rest 
in  money. 

SoL  Gen.  Did  you  obserre  the  date  of  that 
notA  T^Coie.  I  did  not  obserf  e  the  note. 

SoL  Gen.  Were  there  any  other  bonds  ? 

Cole.  He  said  that  he  should  want  more. 
This  happening  when  there  were  but  few  came 
to  market,  Itold  him  I  could  not  procure  him 
■0  many  as  he  mentioned.  Then  he  desired  as 
many  South  Sea  bonds  as  1  could  get,  and  the 
rest  India.  1  procured  four  more  South  Sea 
bonds,  and  twenty  India  bonds.  He  paki  me 
a  note  of  Mr.  Brasscy's  for  1,000/.  and  ano- 
ther note  of  MK  Brassey*s  upon  which  there 
remained  550/.  end  one  note  of  Mr.  Hankey's 
lor  1,050/.  which  made  2,600/.  upon  which 
Mr.  Hals  paid  him  41/.  Si.  3d.  whkh  made 
the  balance. 

SoL  Gen.  What  name  did  he  take  P 

Cole.  He  said  that  his  name  was  Thomas 
Fowler,  and  that  he  lired  with  Mr.  Pslmer. 

SoL  Gen.   Was  there  an  account  drawn  up  ? 

Cole.  Yes,  Sir,  this  is  the  abstract  of  the  ac- 
count. 

Debtor,  Samuel  Palmer,  esq. 

To  ten  South  Sea  Bonds     -    ^.1,000    0  0 

Interest  3  Months,  75  Days  18    4  4 

Premium  4/.  per  Cent.    -    -       40    0  0 

Commission    -«•--         0  10  0 


To  twenty  India  Bonds      -    - 
Interest  5  Months  9  Days    - 
Premium  4/.  19f .  per  Cent 
Commission       .    »    •    - 


1,058  14  4 

2,000     0  0 

35     0  0 

>      99    0  0 

10  0 


iattfnUtiamHaUi,  [101 

TofburSottth  Set  Bonds       -     -    400    0  O 

Interest  3  Months,  75  Days  •  7  5  9 
Premium  on  200/.  at  4/.  per 

Cent -       8    0  0 

Ditto  on  900/.  at  4/.  U.  per 

Cent a    «  0 

Commissioa       ...••       040 

S^558  17  9 

To  Cash  paid  Thomas  Fowler  -       41    9  3 

3,000    0  0 

Per  Tliomas  Fowler,  Creditor. 

Sept.  9lk,  1738. 

Bv  Brassey's  Note    .    .    -     •  1,000    0  0 

By  Bank  Note,  No.  133   ••    -       35    0  O 

By  Cash  rcceif  cd 33  14  4 


By  Hankey*s  Note  -  -  • 
By  Brassey's  ditto  -  •  - 
By  Ditto,  Pert  of  1,900/.    - 


1,058 

14 

4 

•  1,050 
.  1,000 
-   550 

0 
0 
0 

0 
0 
0 

3,000 

0 

0 

9,135    6    0 


For  Mr.  John  Rak, 

Benjamin  Cole,  jon. 

Sol.  Gen.  How  came  tou  to  make  it  up  10 
this  manner,  since  he  loid  yoo  that  it  was  fsr 
Samuel  l^lmer  ? 

Cole.  Yes,  Sir,  he  dkl  so ;  but  we  always 
mention  also  the  name  of  the  person  that  oooies 
tons.    This  was  theperticular  oftbescoount. 

Sol.  Gen.  Pray,  Mr.  Cde,  do  you  remeesber 
that  any  body  came  to  enquirefbr  Mr.  Rumaey  T 

Cole.  There  was  a  person  came  and  asMd 
for  him  by  the  name  of  Fowler ;  to  the  hoi  of 
my  memory,  it  was  the  prisooer  at  the  bar. 
He  came  and  asked  Mr.  Hals,  if  he  had  any 
thing  to  do  in  South  Sea  bonds. 

Sol.  Gen.  Was  this  Mr.  Hales  that  asked 
him  this  question  f — Cole.  Yes,  Sir. 

Then  Mr.  Lighlfoot,  a  porter,  was  called 
and  sworn. 

Sol.  Gen.  Do  you  reoDwmber,  Sir,  any  tim« 
m  September  hMt,  that  you  were  sent  to  Mr. 
Hals's  office  to  inquire  for  Mr.  Thomas  Fowkr  f 

Liehtfoot,  Yes,  Sir. 

Sd,  Gen.  When  f 

Light/ooi.  September  the  9th. 

ScT.  Gen.  Wliat  day  of  the  week  wilb  it  ? 

lAghtfoot.  Monday. 

&/.  Gen.  Who  sent  you  ? 

Lightfoot.  Mr.  William  Hales. 

SoL  uen.  It  that  the  gentleman  P 

Lightfoot.  Yes,  Sir. 

SoL  Gen.  What  was  the  message  tb 
sent  you  on  ? 

Lightfoot,  He  sent  me  to  inquire  ' 
Thomas  Fowler,  and  to  tell  him  that  t 
tleman  wanted  him  as  soon  as  he  coi 
patch  his  business,  lo  come  immediatel 
with  me  to  him. 
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Sal.  Got.  Did  yfln  MB  aDyhbHy  at  HaU'i 
that  Mtwere^  tha  obim  t  Shnr  biiu  ISr.  Run- 
■ej :  waa  thai  Ibt  peraoa  f 

ligMoal.  YM,8ir. 

Set.  Gen.   DM  he  coma  with  vwiF 

ligktfMt.  Yea,  «T,  be  came  with  im  di- 
leeily  la  tha  ^axea  uader  the  Rayal  El- 


ri94 


NMnge. 


Mthei%? 


I.  Gn.  Whom  d>d  he 

UgkifoBt.  Mr.  HalM. 

&(.  Gnt.  Yon  bad  kooirn  Hr.  Halts  be- 
fcrt,  hid  yoa  doi  ? 

Ligkifoot.  Yet,  Sir,  for  SO^eare:  I  kneif 
him  when  he  vra«  partner  wilb  air  Sleplien 

M.  Gtn.     And  arayoa  aiire  that  that  n 
~'  ig  iDsn  that  eniwered  t(  '' 

-UgklfiK*.  Yea,  Hr. 

Hr.  Humphrfyt  called  and  awom. 
Sol.  Gtn.    Let  bim  tee  the  note.   Mr.  Hum. 

Sreja,  k>ok  upon  that  note ;  ba*e  you  aecD 
It  note  bel'ure  ? — ifumpArfyi.    Yes,  Sir. 

Sol.  Gen.  Upon  wbal  occ^ion  F 

HttmpArryt.  By  direction  from  Mr.  Umfb, 
I  went  to  recciTG  it  September  the  9th. 

Sol.  Gen.  Whiiber  did  j;ou  carry  it  f 

Bumphrcyi.  To  Mr.  Gibaou's  houae.  UW 
eashtu  not  being  at  hone,  I  left  it  tliere,  de- 
wed that  the  inonev  should  be  left  vriili  Mr. 
Bnw&dd,  one  of  the  letlcra  at  tbe  Daoft,  to  be 
planrd  thm  to  ftlr.  Uoare's  account.  1  went 
•boat  toe  o'clock  to  tee  if  the  inoiiejr  was  left 
tbant;  finding  that  it  naaool,  1  wentlvlUr, 
'  Gibaon'a.  The  cathicr  wai  at  dinner.  I  gM 
raa  »  go  for  him,  and  left  word  that  I  ibould 
ha  back  in  a  quarter  of  an  hour.  I  went  to 
tke  Reval  Bz^apge,  where  Hr.  Hoare  met 
■n.  We  (rant  to  llr.  Bnssey'a  afterward*. 
We  ilopiwd  the  payment  of  tbe  two  Bonk- 
Doua,  which  we  fonod  there  bad  been  delitered 
onL  I  had  been  returned  not  above  tea  mi- 
nutes, before  we  had  an  account  that  a  person 
va*  stouped  with  the  two  ootet. 

Sol.  G<«.    What  ia  your  buainest  ? 

Hunphrti/t.  It  is  my  businest  to  go  with 
Mr.  Elosre'a  nolea  into  [he  city. 

Sot.  Gett.  When  you  carac  the  second  time 
lo  Hr.  GibMu's,  wliat  answer  bad  you  ? 

Humphrey,    N'oue,  but  that  the  cashier  was 

Sol-Ctn.  WliD  was  the  penon  that  you 
left  (lie  note  wilb* 

Humphrcyi.  I  do  not  know  the  gentleman's 
name;  there  were  three  of  them  there,  who 
were  HTvants  to  Mr.  Gibson.  One  of  them 
asked,  irliere  it  should  be  left?  I  thereupou 
named  Mr.  Uruiufield,  one  of  the  the  tellers  of 
the  Ilauk. 

Mt.  Cramlingtoa  called  and  sworn. 
Sol.  Gtn.  Do  you  remember  that  yon  ever 
saw  that  note  before  ? 
Cramlingtim.  Yes, Sir. 
Sol.  Gen.  When,  «ud  upon  what  occasion  r 
Cramlinglan.  This  note  wasbroajrht  loMr. 
VOL.  XVII. 


CHhmt^  offie*  Etspt.  Mb  by  Mr.  Homplirm, 
m  a»Mt  or  oat-teHer  to  Mr.  HoarCL  He 
desired,  Dntwhen  Hr.  Fhillips(Mr.  Utbsonfa 
enliier)  came  in,  he  wocild  Wfe  a  note  or 
nMM7  for  the  same  with  Hr.  Dromfielduth* 
Bank. 

Sit.  Qtn.  Whatbeeameof  itr 

CramUnglim.  I  pot  it  intoHr.PliilKpi'saMl 
between  the  banisteis,  Ibr  bim  to  see  when  be 
came  in. 

Sat.  Gm.  Are  you  coDcemed  or  employed 
fbr  Mr.  GibwD  shout  book-keeping  f 

Cramlingfoit.  No,  Sir. 

Mr.  PAillipi  called  and  awom. 

Sol.  Gen.  Look  on  tliat  note,  Sir ;  Qtrm 
you  e'cr  seen  it  before  ? 

Phillipt.  Yet,  Sir,  rni  5Ionday  tbe  91b  of 
Sqiicmbcr  hurt,  I  happened  to  he  at  lb* 
Bank  ;  and  on  my  return  fhiin  thence,  wtdcfi 
was  alioiit  twelrc  o'clock,  Mv.  Ilarwoad,  me  of 
the  clerks  in  our  office,  told  me,  that  Mr. 
Humphreys  (Hr.  Hoare's  serrant)  had  herfi 
therewith  a  note  for  6,400/.  and  that  I  ndt 
bnog  at  home,  he  had  left  it  wiili  Hr.  Cram- 
Ki^ton,  desiring  (hat  when  I  retnmcd  I  woiM 
leweaminey-neketftritirilb  Hr.  BrorolhM*, 
one  oFtbe  teners  of  the  Bank,  fbr  Hompbrefv, 
I  asked  htm,  where  was  the  ntMe?  Hie'sA^ 
that  it  was  left  with  Mr.  CramlingWi.  | 
opened  my  seat  door,  and  snr  tbe',Bote  thbrtf, 
1  was  very  much  surprised,  it  being  wrote  1^ 
a  Strang  hand  i  and  knowing,  by  many  ycMi 
ciperipncc,  that  Mr.  Gibson  neier  ii);ned'any 
promiasory  notes  without  writing  the  whole 
nolca.  I  otaersed  a  diffnence  in  the  note,  ttuft 
the  last  words,  ■■  For  mysdf  and  paitDers," 
were  wrote  wilb  a  nearer  metnhlance  to  his 
hand  than  dm  other  part  of  the  note.  I  tib- 
serred  that  thi«  note  was  dated  the  97ih  of 
AuTDsl,  ani>  that  be  went  to  the  Oath  un  the 
saa> :  I  bad  the  honour  to  attend  him  sevenA 
days.  He  concluded  his  business  relating  tA 
the  o£ce  on  the  S6tb  :  On  the  «7lb  lie  did 
nothing  of  that  buaineas,  but  prepared  Ibr  hil 
journey.  I  endrayooced  lo  recollet-t,  whether 
be  had  any  traniacl ions  then  with  any  George 
Watson,  lowhoiii  itwismadepaysble.  Jeoutd 
not  remember  that  he  had,  nor  did  I  remember 
that  I  had  ever  before  heard  of  the  name,  nor 
had  I  any  directious  from  any  of  my  masters, 
that  there  was  any  such  note  stood  out.  I  ob- 
served ulso  that  there  was  a  dtlTerencc  between 
the  stile  of  this  note  and  Mr,  Gibitnn's;  lie 
always  wiitetb,  in  a  straight  liae,  "  For  my- 
self and  Co.  Tlio.  Gibson,"  never  "  Partners." 
And  then  as  to  the  "  calue  rccei»pil,"  he  never 
useth  thfue  words.  I  carried  it  to  Mr.  Har* 
wood,  whom  Mr,  Humphreys  spoke  to.  I 
told  him,  that  I  did  not  like  it,  it  being  written 
in  a  strange  hnnd  ;  1  would  not  therefore  taira 
notice  ofit.  Weobserred  (hat  there  was  lh« 
Fanilr,iu  "  For  myself  and  pirtners,"  wrote 
in  a  different  hand.  I  thought  that  thcra 
might  be  soma  wickedness  at  the  bottom  ;  1 
went  therefore  myself  into  Mr.  Booth's  office ; 
and  he  and  Mr.  Phippes  bnng  there,  i  desired 
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Mr.  Phipftt  to  look  Hlo  Um  UiiM, 
wliether  ooe  Mr.  Watioo  ImuI  croiitt  far 
a  Miak  Not  finding  njr  moIi  tkiaf  ,  I 
teirad  them  to  kwk  into  Ihe  kalmilw  tf  tU 
Mgeri.  Tboy  lookod,  Md  MW  tiMt  tlMM 
WW  DO  tuch  Dftme  tbcro.  I  nid  tlMi  tm  Mr. 
Booth,  I  hmve  a  nolo  Itr  C400I.  whiek  I  do  fot 
liko,  aod  will  boi  pay,  without  OMinriof  toto 
il»  aiml  ooouiiBtmflP  Mr.  Jacowh  (Mr.  Jacowh 
wai  then  obofCftairt,whiehl  knew  Dot).  liild 
Mr.  Booth  ^ccircumstancfo  which  mode  mo 
•utpect  a  fhrgery ;  Foh!  ftoid  be)  this  is  a 
TilltifiY,  a  forgery;  this  lookt  lin  ooe  of 
Haks's  tnoki.  I  waitod  «br  Mr.  JoGomb*s 
eoroiog  down  ;  1  oaid  to  him,  Sr,  bore  io  a 
note  for  6,400/.  which  I  beliefe  to  be  fbmd. 
It  if  (mid  Mr.  Jooodib)  tery  plaiii ;  hero  It  a 
nMofooo  a  fronk.  (Mr.  Bootli  hatiof  r 
looted  thai  Mr.  Hales  soom  Itmo  batem 
two  fraoksfrombiaByOnoofwhiohhoBow 
poetod  to  bo  that  aboaod,  ooqoainted  Mr. 
Jaoaaib  tbarawiih.)  Ho  ODomvad  wbcve  wo 
iMd  k  r  Wo  ttrfd  him,  of  Mr.  Homphreya, 
Mr.  Booio'a  onrfaot.  Ho  bcvoupoo  teokmo 
oalwitkkim.  Wowomtethoaaok.  lateid 
IB  thooateroffioo,  whilst  bo  .wool  lnaodao> 
10  diraotera,  thai  aoeb  alhiog  bod 
Mr.  flromftrid  waa  sam  fbr,  aod 
what  tbo  naaaa  ww  of  tbio  dirac- 
lioii,  thai  ii  abadd  be  kll  with  him  r .  Ho  aaid, 
fco  ooqld  gi?o  00  foaoao,  bt  that  Mr.  Hooio^i 
■MB  Qoad  to  tw— Pl  aftiia  wilb  bhn;  Mr. 
Jaoaofeb  teak  tbo  Mte  to  Mr.Hoora^oad  I 

todiaoor. 
SaLGm.  U  kt  aotiMmal  for  Mr.  Gibaaa  to 

ootea  ia  tbo  book  whea  bo 


TmlffWimmBattag 


[106 


It  aad  fifo  yoo  aotioeof  tbem  f 


Foyoi 
Via. 


89i.G$m.  Sir,  kiok  oa  tbo  Foad  r,  Md  tell 
aa  what  «•  thmk  of  thorn  ? 

FMISfi.  Tbia  koerteioly  Mr.GiboM*s  JP, 
tfw  0  saaam  tbmsl  ia  imgalarly.  two  s^ 
.oiaaad,  aad  tboa  foUowa  •*  Myatif  aad  partaera.'* 

SoL  Qmu  Yoo  hafo  oecn  hia  franks;  doth 
bomoho  aacba  disteaco  betwoaa  the  Food 
tbor?  Cast  your  cyo  again  on  il»  aod  SCO  who- 
Ibortbo  distaoeebatwoentboj'andrbeaaeb 
aa  k  asiial  in  hia  fnuiUag. 

FkUUfi.  Mncb  aa  araal,  for  I  bafo  con^ 
ptred  it  with  some  Iranks,  and  they  ara  there 
at  the  taiae  dittenoe :  but  1  obieno  tbo  o  is 
Dotof  the  same  latter,  but  crowded  in  irrego^ 
kriy:   Andtho^iaof  a  blacker  ink. 

SoL  Gem.  Please,  Sir,  to  hook  on  the  be- 
ginning of  tbo  Si :  What  obaerfations  do  you 
qtekeontbatf 

Philiim.  There  is  the  stroke  before  the  first 
Qunim  OTthe  m  that  seems  of  lighter  ink. 

Sol.  Gen.  What  do  yoo  make  of  that  ?  ^ 

FkUlips.  It  seems  to  me  to  be  the  tail  or 
bottom  of  thee. 

Mr.  Maddox  called  and  sworn. 

SoL  Gen.  I  think,  Mr.  Maddox,  you  belong 
to  the  Bank  ?— jUmMox.  Yes,  Sir. 

SoL  Gen.  Pray,  Sir,  will  yoo  giro  us  an 
acoonnt,  whether  any  notice  was  given  you  to 
ftop  an  J  Bank-bills  r 


Mr. 

^(Mr.  Hoorali ■na)oamoto tbo  Baakio 
oatostop  fife  notaa*  with  tbo  aombami 
datea,  aad  aaoaea.    I  leaked  aad  aMr  that 
tbraa  of  tbem  of  150^  wore  abcodv  poid.    1 
lambars  of  tboaaaot  paid,  and  gaia 

te  idl  tbo  tdlan,  that  the  aaiaate  aajr 
hoangbl  aay  of  tbeaa,  tboy  shooU  givo  ma 
Botioo.  laaUtHaiiaMaftsrl  waagoaoap,  I 
waa  calod  down  09am.  Fswtrom  (ooo  of 
them)  ooaao  te  om^  aad  told  me  that  two  baa* 
dred  poond  notes  were  brought  and  demanded, 
leaked  bioB,  who broagbt&emf  Uotoldme, 
that  pacMB  (RoBMoy).  1  bid  baa  biiaf  a  aoa* 
stable,  aad  aot  oomo  bock  ogam  till  bo  bai 
bffoagbl  OBo.  When  bo  bod  brangbl  oao,  I 
charged  him  with  bias.  I  aabodjum,  where  bo 
badUioae  aotcaf  Howoabl  aot  tell  oao  wbero 
bo  had  theai.  Bor  who  bo  waa,  hot  was  Tery 
obsttoato.  OoooftbaeAcoraoftheBaaksaid, 
that  be  knew  biai,  that  hia  name  was  Rnmsey, 
that  ho  beloogod  to  tbo  Sagle  galley.  Ho 
asked  am  to  let  hhn  write  a  letter ;  I  let  him, 
hot  woald  myself  appoint  the  measenger.  Ho 
wrote  a  letter,  signed  it  Thomas  Fowler,  and 
directed  it  to  Mr.  at  Robtn^s  oolfce» 

bouse.  I  oaUad  doom  oflkeis  of  tbo  Banl^ 
aad  dfarooltd  tbem  to  go  there  with  the  coo- 
stable^  and  aae  what  aatpicioua  porsoa  waa 
thera.  TboY  went  into  the  oofloa>booae,  and 
eaqnired  of  Ino  maatar  of  tbo  booae  what  con* 
pony  was  there.  H  e  said  there  were  only  tbroa 
neigbbama,  aad  a  foartb  paroon  whom  bo  did 
Bot  kaaw.  Whereupon  one  of  the  oficeraof 
tbo  Baak  said,  1  kaaw  that  aoraoa ;  that  ia  Mr. 
Hales.  They  went  aad  asncd  biau  Aatbef 
bRtegbt  him  mto  the  Bai^  Roaaaay  said,  diat 
ia  the  persaa  that  I  bad  tbo  Botes  of ;  aad  woaM 
foiabafo  spoke  with  bka.  I  kept  thos  aaart^ 
carriod  the  000  mi  ataira  kept  the  other  hmm» 
They  aeorebcd  Ramaey,  foaad  about  him  dO/, 
and  95/.  in  dMmnt  bags,  aad  two  notes  ware 
■topped  bdow,  bofofe  tboy  went  op  to  Mr. 
Hales.  They  found  imaa  him  abore  staira 
tbirty-dz  Soutb-Sm  sod  India  bonds,  a  bill  of 

rircela  for  some  of  them  from  Mr.  Hals,  Ire 
ondred  and  odd  poonda  io  money,  a  note  of 
BIr.  firasae}-*8,  and  Mr.  Shales's  note. 

Sol,  Gen.  What  accouot  did  Uumsey  giro 
of  the  money  f^mod  upon  him? 

"Madthx.  Thirty  fire  pomids  and  odd  money 
be  said  were  his  own  wsges.  There  was  about 
6OL  besides,  which  he  sud  waa  Mr.  Rales's. 

SoL  Gen.  What  noiea  had  Mr.  Halea  about 
bimP 

Maddox.  He  had  a  note  of  BIr.  Braaary 'a  of 
680/.  the  remainder  of  the  1,100/.  note;  a 
note  of  Mr.  Shales's  of  120i.  A  note  of  Mr. 
Thrupp's  he  bad  receifed,  and  had  procured 
the  money  for  it,  as  be  owned  when  ne  came 
upon  his  examination. 

Sol,  Gen.  Was  his  examination  in  writing  w 
not? 

Maddox.  It  was  token  before  sir  £dwi 
Bellamy.  I  cannot  say  whether  it  was 
writing  or  not. 

Sol,  Gen*  Go  00,  and  giro  us  an  acci 
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wl«t  Mr.  Bite  mU  wimi  eatfiiiiidl  al'tbe 
BukyVpata  BHikiiig  «p  tlw  aoeoinCof  whU 
WM  tenn  finoni  Imid* 

Jfeidbr.  It  waatad  dbaul  4  or  5001.  of  the 
6,4001.  Mr.  Halca  having  tlMt  diiy  (aa  be  aaid) 
■edeaaMd  two  EaaUlodia  booda,  which  ha  had 
iwwad  with  Mr.  Braaaay ;  aod  had  alao  takan 
wpawHa^^Bfr.Thnipp^slhrdOO/.  whieh  he 
had  diaooiiiitad  with  Mr.  8halea.  itenooff  the 
papan  that  ware  IbaiidiifeB  Mr,  Halei,  there 
as  aeoaant  ef  the  paiticakr  produce  of  the 


Al.  Gee.  What  did  Mr.  Haleaaajf 

JtfedrfHr.  He  owned  that  he  eaapioyed 
RmnaaT ;  hot  aaid,  that  in  hianalf  waa  em- 
■bved  by  one  Samuel  PalnMr,  a  perwn  whoaa 
■ebadbaea  aoqnainted  with  fbr  aaaM  mootha, 
ead  that  thia  note  waa  left  bv  him  with  him  to 
iofeat  in  aomethinf  that  woeM  turn  to  acoonnt 

StLOem,  Waa  there  anv  notice  thea  taken 
of  Roamay  ^  faing  br  e  ahni  name  f 

Miaddog.  1  renmnMr  not  that.  • 

8oL  Gen.  Waa  there  any  one  dMtlold  Mr. 
feUdeaythat  he  waa  a  naanof  flginea^  and  de- 
aned  him  thereibre  to  git e  e  more  peiiiciolar 
•eeomitr 
.  Maddote.  Yea,  Mr.  Moaea  Raper. 

JnatPflfe.  laitnoCeooaffhthatMr.  flalaa 
khmeif  owned  that  what  he  nad  waa  the  pro- 
dnee  of  the  0,4001.  noler  Did  not  lUunaey 
nmnage  allthiar  And  came  henotftomhim 
lathe  Bankf  Hadthenotowneditf 

Meddor.  That  waa  one  of  the  Bolaa  ftnnd 
i^aii  Mr.  Halaa. 

init.  Pfltfe.  Had  yen  any  dlMOona  with 

■I  dhont  ttie  import  oCit  f 

lleddafw  No,  my  lard.  Thia  paper,  one  of 
Ibondinthe  pocket eCMr.  Halea,eott« 
Iniaa  e  paitienlar  aocannt  of  the  piodaoeef 
the  0,4001.  note,  and  e  fittia  more. 

The  paper  read : . 

One  of  Mr.  Henry  Hoare'a  for  S,100l. 
peyaUe  to  lir  Joho  Hynde  Cotton. 
One  of  70^  payable  to  Jamea  Mo^relDn,  eaq. 
Onoofl.OOO/.  of  Mr.  Nathaniel  Braasey's. 
Bank-notea,  N"".  41S,  for  1,000/. 

413,  for  1,000/. 

414,  for  1,S00/L 

415,  for        S5/. 
tS/.  reoeifed  in  Gold* 

Att.  Cen.  In  caae  of  forgery,  erery  cir- 
cnmatanee  ia  oorroborating  of  the  fact,  and 
therefore  thia  waa  proper  to  be  laid  before 
the  jury. 

JngLPage,  Whoae  writing  is  that  paper  f 

Maddax,  I  beUere  it  to  be  his :  1  knew  him 
when  a  goldamith. 

Serj.  DamelL  Mr.  Maddox,  I  dcaire  to  ask 
you  one  qaestion.  We  baTe  a  Tery  good  opi« 
nion  ofyoo :  Pray,  do  you  not  iuiow  one  Sa- 
muel Falmer  ?  Had  yoii  noTer  any  transac- 
tions in  your  books  between  Mr.  Hales  and 
Samuel  Palmer,  with  rebtion  to  a  10,000/. 
note,  payable  to  one  Dymer  f 

Moddog,  No,  Sir. 


Sari;  Bcmafl.  Nor  hare  yoo  neter  heard 
efUmf  " 

Jfodkte.  No,  only  by  the  paper  found  on 
Mr.  Balaam 

flaj.l>ameaL  Did  not  the  delbndant  Mr. 
flahe  brin^  yon  a  draught  firom  Mr.  Jscom^ 
opoan  particmr  occasion,  payaUe  to  Dymer  f 

JledUhr.  I  cannot  remember  this.  We 
nefcr  had  any  noeoiul,  ^t  I  know  of. 


JniMM  JUip€t^  ea^.  awoni. 

Att.  Omu  Mr.  Raper,  wiH  you  kwk  on  that 
paper f  Have  you  aeon  it  before?  Do  yea 
know  npoB  whatoccaskin  it  wu  wrote,  and  by 
whomf 

itiTsr.  1  waa  at  the  Bank  the  9th  of  Sep« 
tember  lait  AMerman  Bellamy  was  then 
eamini^  Mr.  WiUnm  Halea:  be  was  then 
giving  an  aeconnt  of  the  produce  of  that  note 
of  0,4001.  of  Mr.  Gibaon'a.  He  waa  n  h»r 
time  before  he  cooU  caat  it  up.  He  seamai 
not  much  concemed.  I  said  to  him,  I  wonder 
tkalyen,  wlmare.nmanof6gnres,  should  b# 
ao  much  at  a  lam:  yon  want  about  4001.  Be 
at  length  mantkNied  a  note  of  one  Thropp*c 
They  asked  hhn,  where  he  had  that  nolef 
Heaaid,  of  one  Falmer  of  Man8el%street. 

Aitt.  Gen.  Did  yon  aae  him  writetbatamte  t 

Bmptir.  laawhnasam  np  that,  aa  the pre^ 
doee  of  the  dyiOO/L  note. 

AtU  Qea,  Do  yea  lemembet  thet  the  quea«. 
tkNiwa8aakedkim,wby  Rumaey  wentby  tb» 
muDO  of  Fowler? 

Bepar.  I  know  no  reason  that  he  gaTC.  He 
waa  aaked  the  question  acferal  times,  but  gavw 


Att.  Gen.  The  e? idenoe,  my  lard,  hatfi  been 
aa  exnwue  long,  and  e? ary  part  ao  well  eaa- 
nected,  that  I  shall  not  trenble  your  lordship' 
with  any  obsemttiotts  thereupon.  If  there  be 
occasion  giren  by  the  reply,  your  lordship  will'' 
then  give  us  leaf  e. 


j.  Darnell,  My  lord,  and  gentlemen  of 
the  jury ;  I  am  counsel  in  this  case  for  Mr. 
Hales.    And  indeed,  aooording  to  the  misre- 

EresentatioD  that  they  baTe  laid  him  under,, 
e  is  a  very  unfortooate  person.  And  really 
they  hafc  gif eo  a  great  deal  to  lead  into  a  sufr«'i 
picion  of  the  truth  of  what  he  is  charged 
with  ;  but  we  think  a  good  deal  of  it  is  owing 
to  the  misfortune  he  lay  under.  Having  been 
a  bankrupt  many  years,  and  not  baring  ob- 
tained a  certificate,  it  was  therefore  impos-< 
sible  for  him  to  carry  on  any  thing  in  his  own 
name;  therefore,  in  the  whole  course  of  his 
traffic  for  many  years,  he  hath  been  forced  to 
use  fictitious  nsmes,  and  thereby  conceal  all 
recdpta  and  payments.  And  the  consequence 
of  bis  doing  otherwise  is  very  obt ious.  Till 
he  hath  obtained  a  certificate,  whatsoerer  be 
reoeifed  in  his  own  name  would  be  subject  to 
the  commissioners.  Therefore  (according  to 
my  instructions^  Mr.  Hales  hath  concealed 
his  dealings.  I  am  instructed,  that  be  had 
oomiderable  dealings  with  one  Samuf  I  Palmer, 
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m  Hakt^ 


^nA  tfatt  hewM  indebted  lo  Mr.  Haiti  in  the 

sum  mentioned  ;  and  having  had  great  trana- 
actions  for  maojr  tlMMuamU  of  pounds,  they 
came  lo  a  balance  of  the  account^  and  Mr. 
Falmer  gare  liim  this  note  in  payaaent.  la  is 
difficult  for  us  to  ck»r  Uiiofra  in  such  affairs 
as  re<)uire  pritacy:  but  it  appears,  that  be 
hath  trausacted  great  affairs.  He  hath  books, 
whereby  it  appeareth  that  be  hath  traded  for 
uiiwards  of  300,000/.  and  that  he  hath  traded 
with  this  Samuel  Palmer  for  upwards  of 
10,000/.  To  prove  that  this  is  not  a  forged 
note,  will  be  extremt-ly  difficult ;  and  I  think 
that  it  matters  not  any  thinif  to  Mr.  Hales, 
whether  it  be  so  or  not.  If  it  be  so,  if  this 
note  came  from  Mr.  Palmer  to  Mr.  Hales,  the 
forgery  falls  not  upon  Mr.  Hales.  The  only 
thing  for  us  to  establish  is,  that  it  came  from 
Ur.  Palmer  tu  Mr,  Hales.  They  own,  that 
he  said,  when  the  thing  was  recent,  that  he 
had  it  from  Palmer.  It  happens  (I  soppo^te 
from  a  certainty  that  the  note  was  a  loi-ged 
note)  that  Mr.  Palmer  is  gone  out  of  the  king- 
dom. It  is  impossible  therefore  to  produce 
him ;  and  if  he  was  here,  be  could  not  be  a 
fitness.  And,  if  my  insiructions  are  true, 
that  Palmer  is  gone,  it  leaves  Mr.  Hales 
without  the  assistance  of  Palmer.  Taking  it 
lor  granted  tliat  he  hath  forged  the  note,  we 
submit  it  that  Mr.  Hales  canuot  be  (guilty  of 
the  forgery. — Another  part  of  tbe  indict- 
ment is,  that  he  hath  publislied  this  note, 
knowing  it  to  be  forged.  If  he  received  it  in 
satisfaction  of  a  j^bt  or  demand  that  be  had 
upon  Palmer,  thatexcuseth  him.  Mr.  Palmer 
being  gone,  it  is  only  possible  for  us,  first,  to 
establish  Mr.  Hales's  character,  then  shew 
that  he  is  a  great  dealer,  and  produce  his 
books,  in  which  these  things  are  entered. 
There  are  several  transactions  tlierein,  some 
many  years  ago,  some  later,  that  will  be 
terined  by  witnesses.  If  there  be  such  trans- 
actions wtiich  we  can  verify,  we  leave  it  to  the 
Court  how  far  that  will  avail.  Under  these 
circumstances  we  beg  leave  tu  submit  it  to 
your  lordship. 

Seij.  Bai/nei.  My  lord,  and  gentlemen  of  the 
jury ;  I  am  counsel  on  tbe  same  side.  The 
first  tiling  that  lies  under  consideration  is,  whe- 
ther this  note  was  forged  by  Mr.  Hales?  That 
it  was  a  forgfiy,  tliey  have  given  strong  evi- 
dence ;  but  ihe'ouly  question  is,  first,  W  hether 
BIr.  Hales  diil  forge  it?  In  the  next  place, 
wheiher  he  published  it,  knowing  it  to  be 
forged  ?*  These  an-  the  two  charges  laid  against 
him  in  tbe  indictment.  We  hope,  that  u|Min 
the  evidence  we  shali  ^ive,  you  will  think  him 
clear  of  what  is  charged.  It  is  well  known,  that 
he  hath  dealt  for  as  great  sums  as  nioiit  in 
Lombard -street :  he  bad  the  misforuiiie  after- 
wards to  fail ;  tlu'relore  he  wa»  obli<r(>d  to  act 
in  a  different  way  from  others.  We  shall  shew 
that  Mr.  Gibson  himself  gave  him  such  cre<}it, 
that  he  trusted  him  with  ^reat&ums  of  money, 
and  M  ith  receiving  rents  in  Kent.  For  us  to 
prove  a  ne^rative,  that  he  did  not  forge  this 
note,  caoaot  be   but  by  drcumstanocs.    lo 
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order  to  charge  us,  they  hate  gape  •  grant 
way  with  circumstances ;  and  the  ^usstiao  is^ 
wfaiat  validity  these  circumstances  will  hats 
with  you  ?  They  lay  a  stress  upon  this,  that  he 

Eve  directions  to  liumsey  to  tranaact  theao  of* 
rs,  to  change  hiscloatlis,  his  wig,  and  to  pat 
on  aootber  hat  As  to  that,  that  will  dspoMl  a 
great  deal  npon  the  credit  of  Runsey'a  cvi« 
dence  which  he  gives,  Mr.  Bomsey  appcaso 
to  be  pwikcpi  criminU :  therefore,  tboi^  I 
canaot  aay  but  this  evidence  is  legal,  yet  it  af* 
fects  his  character  and  credit :  it  is  not  such  ao 
if  he  was  an  indifferent  person.    As  to  the  wig, 

Smade  a  great  noise,  as  if  it  was  bought 
a  design  to  impose  on  |ieraoiis  in  tliat  dis* 
guise.  We  shall  abew  that  it  waa  not,  but  witk 
aootber  deaign.  Mr.  Hales  ^d  llomaey  hod 
an  inleotion,  before  Monday,  to  go  into  tbo 
country.  He  himself  aaith,  that  he  onN  had 
tbe  fine  light  wig  which  be  had  u|kmi  his  bead. 
It  was  very  nroiier  at  that  time  of  the  year, 
that  he  should  liave  another  wig  to  travel  in. 
Therefore  it  seems  probable,  that  it  was  bought 
with  that  view,  and  not  to  ioipose  upon  per- 
sons ;  since  that  could  not  make  an  alleratioo 
in  his  countenance.  As  to  his  acting  under  a 
different  name,  that  seems  upon  this  account ; 
Mr.  Hales  had  the  misfortune  to  have  a  com- 
mission of  bankruptcy  awarded  ajgaiast  him ; 
and  afler  long  soliciting  for  a  certificate,  could 
not  get  it :  therefore,  although  he  transacted 
great  affairs,  all  the  sums  which  he  ncgo- 
ciated  were  forced  to  be  onder  feigned  and  bor- 
mwed  names;  because  if  his  crcilitora  know 
that  he  had  auch  credit,  and  negociated  such 
affairs,  they  would  be  the  harder  upon  him. 
Therefore  there  was  auch  a  direction  given, 
that  Mr.  Umltu  might  not  be  known  to  be  goa- 
cenicdinsucb  an  i^air. — It  is  iocumlieut  upoa 
us,  first,  to  give  an  account  how  wo  came  by 
that  note :  there  was  one  Siamuel  Palmer  in- 
debted to  Mr.  Hales  between  6  and  7,000/. ;  he 
came  to  him,  offered  this  note  aa  a  security, 
that  be  might  pay  himself  upon  receiving  this 
money  ;  thereupon  Mr.  Hales  very  innocently 
look  the  note,  not  questioning  its  goodaess. 
Mr.  Gibson  being  a  man  very  well  known,  Mr. 
Hales  knew  that  tbe  sltrning  was  bis  hand, 
thousfh  the  body  of  tbe  note  was  not  written  by 
him  ;  and  he  might  l>e  easily  im|»o6ed  upon, 
and  lake  this  as  a  good  note.  No  wonder  that 
it  should  be  thought  so.  Thou;!h  Mr.  Pollock 
suspected  this  note,  because  it  was  not  wrilteu 
by  Mr.  Gibson's  own  hand  ;  yet  it  is  phun,  that 
at  Mr.  Hoarc*a  shop,  Mr.  Turner  made  no 
scruple  at  all  to  exchange  this  note,  and  givo 
other  notes  fur  it.  Therefore,  thou^h  ihey  saw 
that  this  note  was  «i  ritten  on  a  ditkTent  piece 
of  paper  from  what  a  note  ol*  such  a  v^ilue  usoil 
to  1m»,  it  is  |)luin  that  Mr.  Turner  did  not  think 
this  of  so  much  weight.  No  woiitlor,  there- 
fore, that  Mr.  Hales  should  be  so  iui|Micied  on. 
Tbe  next  purl  of  tlic  confide  ration  is.  W  lu'thcr 
he  published  this  nute,kn(iiiiiiir  ii  to  !»«•  forged? 
Fur  otherwibe  it  is  not  crimmal.  'rbert-foro 
the  iodictiucut  runs,  *'  K.uQwiu;r  it  to  be  foray- 
ed."    iSow,  ill  case  that  wc  prove  this  fiist  part 
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n^uob  if  ioaiy  kricT,  ml  I  hope  tluit  the  wit* 
mmom  wiH  «o«ie  up  to,  the  other  part  will  fall 
Id  ^e  gRHUMl.  If  he  came  fainy  by  it,  he 
MUHiet  De  Mid,  Jkaowiog  it  to  be  finked,  to  pub- 
1m4  it«  We  ahall  call  our  witnesses,  mmI  sub- 
it  to  yenr  Isrdship. 
The  iBdiDtmeDt  my  lord,  rims,  that  he,  m  ti 
f im.  *  ferfais  et  tig^ris  tteqaentibos,^ 
this  note.  Now,  ny  lord,  it  is  not  pre- 
Isaied  thitX  he  fergedthe  name  of  Mr.  Gibson ; 
wtA  thsrefore,  though  I  do  not  oootrorert  that 
he  tint  writes  o? er  my  name  is  guilty  of  forc- 
ing the  wbols  note,  yet  not  *  ? erbis  et  figurv 
*  SMincntibos ;'  that  is,  forging  the  whole  note. 
nmlorB  being  oharged  herewith,  and  they 
admitting  that  hedid  write  the  name  Thomas 


Just  Fagt,   Is  the  name  ia  the  indistment  f 

Sei^.  Aiynet.  Yes,  my  lord. 

Jost  Page  Now  Thomas  Gibson  is  agreed 
to  be  the  hand  of  Mr.  Gibson,  hot  not  to  that 
Bote. 

Seij.  Bmfna,  No,  my  lord,  I  admitted  that, 
in  stating  the  olgsotion.  I  said,  that  he  that 
writsa  over  my  naoM  is  guilty  of  forging  such 
a  note,  bat  not '  in  verbis  et  fijpiris  sei|aenli- 

*  bos ;'  he  is  not  guilty  of  fbigwg  the  name  of 
Thomas  Gibasn.  They  have  taken  open  them 
to  fix  that  this  note  was '  verbis  et  figuris  se- 

*  eoeatibus;'  then  aAer  the  body  of  the  note 
Ibilsveth  Thomas  Gibson.  Now,  my  lord,  we 
appichend  this  is  not  ibrged.  Though  the 
anbslance  of  the  note  is  not  Mr.  Gibson's  hand- 
writing ;  yet  they  own,  on  the  other  band,  that 
the  name  is  the  hand -writing  of  Mr.  €libson. 
If  eo^  it  appears  very  plainly}  that  we  have  not 
iwned  thb  note  ^  verins  et  nguris  sequentihas.' 

Just  Fagt,  Brother,  dn  yon  rely  upon  this 
ehfsctionP  If  yon  do,  I  will  give  you  my  opi- 
niaB  of  it  when  the  whole  is  miished. 

Mr.  Orainger  called  and  sworn. 

fieri.  Dome//.  Sir,  are  you  acquainted  with 
Mr.  William  Hales? 

Oraingtr.  I  am  not  personally  acquainted 
witti  him,  thoagh  I  have  known  him  by  sight 
many  years.  I  know  nothing  at  all  of  his 
dealings. 

fierj.  DtamtiL  Do  you  know  Mr.  Samuel 
Palmer  ?   Do  yon  know  his  dealings  ? 

Orain,  Yes,  Sir,  as  to  Mr.  Palmer,  I  knew 
him  firom  a  child.  I  married  his  mottier.  He 
wna  brought  up  at  the  East  India  house,  was 
sent  by  the  East  India  company  into  Persia, 
aad  lived  there  many  years.  Not  having  the 
enceragement  that  lie  expected,  he  returned 
Ihenoe,  bat  stayed  m  Turkey. 

Just.  Page,  Were  you  there  with  him  ? 
After  became  home,  what  did  you  know  of 
kirn? 

Ormmger,  Am  be  came  home  through 
Tm*key 

Just.  Page.  You  cannot  say  that  upon  oath, 
tisiee  yon  were  not  there  with  him.  Did  you 
know  him  here  at  London  after  his  return  f 
WheldidheilsaliQf 


Grainger: .  I  know  noi  of  any  dealings  he 
had  in  England. 

Ju9t.  Page,  DoYonknowofanytraasaetioa 
between  him  and  Mr.  ftales  ? 

Grainger,  Ue  laid  me-— - 

J  ust.  Page,  That  is  nothing.  What  snbstanoe 
was  be  of  P 

Grainger,  He  had  no  substance  at  all,  for  he 
was  an  insolvent  man. 

Joat  Page.  How  long  since  be  was  in 
London  ? 

Grainger,  Within  a  twsivemonth. 

Tkomoi  AylUf  esq.  called  and  sworn. 

Serj.  Baynet.  You  are  desired,  Sir,  to  give 
an  aecomit,  whether  you  know  the  defendsnl 
Mr.  Hales,  how  many  years  you  have  known 
him,  and  what  is  your  opinion  of  him  ? 

AyU»*  I  have  known  him  twenty  -  three  yeart 
and  'upwards,  i^ben  partner  with  sir  Stephen 
Evanoe,  with  whom  I  J^ept  a  considerable  cssh 
all  that  time :  I  receiveo  a  great  many  civi- 
litiee  from  Mr.  Hal^  upon  several  occasions* 
for  which  I  have  always  had  a  good  opinioa 
of  him* 

Seij.  Bayna,  What  opinion  had  you  of  bis 
character  f 

Aylet,  I  took  him  to  be  of  as  good  a  cha^ 
racter  as  any. 

Serj.  Bay  net.  Do  you  know  of  any  consider* 
able  sums  passing  through  his  hands,  during 
these  years  that  yon  have  Imown  him  ? 

Aylti,  Not  any  since  his  failure. 

Mr.  Lacy,  I  beg  a  word  of  the  ssme  side 
with  the  other  gentlemen.  As  to  the  exception 
they  have  made,  it  'wiU  not  be  contended  (I 
beheve)  but  that  they  might  have  laid  it  other* 
wise.  They  might  have  made  it  a  forgery  of 
the  note,  though  they  had  set  it  forth  otherwise. 
Our  objection  is,  Whether  ••verbis  et  tiguris 
sequentibiis'*  doth  not  tie  it  down  to  the  second 
part  of  the  note  as  well  as  the  rest  ?  Another 
thing  is  this ;  they  hare  given  bu  account  of 
the  publication  at  London  in  Mr.  Hoare's  shop ; 
whether  should  not  the  forgery  be  fixed  in  Lon- 
don too  ? 

Just.  Page.  If  a  forged  note  be  published  in 
two  counties,  may  not  the  prosecutors  lay  it  in 
which  they  will  P  And  the  indictment  too  is  ift 
London,  if  that  were  any  olnection. 

Mr.  Lacy.  Should  not  the  forgery  be  local  ai 
well  as  the  publication  f 

Just.  Po^e.  Yes.  If  that  very  act  of  forgery 
had  been  in  Mitldlesex,  it  ought  to  have  beei| 
tried  there :  Bet  where  there  is  no  positive 
and  direct  proof  of  the  forgery,  but  the  whole 
arises  from  Circumsisnces,  some  in  London, 
and  some  in  Middlesex,  it  msy*  be  Isid  in  ei« 
ther  ;  or  it  would  be  impoesible  that  any  artful 
person  should  he  convictcfd  of  forgery  ;  it  is  but 
being  alone  when  he  commits  the  tact,  and  he 
is  safo.  And  the  objection  will  be  as  strong  in 
one  county  as  in  another ;  and  then,  if  your 
doctrine  be  true,  he  can  be  tried  no  wnerey 
which  sure  is  not  so.  You  know  a  folony  ma;^ 
be  tried  in  any  county  where  the  goods  are 
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fbuQd  on  the  prisoner.  Ai  to  your  other  objec-  | 
tioD,  that  the  indictmeDt  is  for  foiiriiig  the 
whole  note,  whereas  Tho.  Gibson  is  Mr.  Gib- 
son's own  hand- writinjf ;  that  is  extraordinary. 
Did  Mr.  Gibson  put  his  name  to  that  bill  ?  no. 
Suppose,  in  a  less  dcgnt,  Mr.  Gibson  had  given 
his  note  for  a  less  sum,  and  Mr.  Hales  badoniy 
made  it  for  a  greater*  would  not  that  have  been 
a  iorrary  of  the  whole  bill  f  Yoa  know  it  is  so 
.of  a  oond,  bank,  or  other  bill,  in  every  day's 
common  ezpertenoe. 

AtL  Gen.  My  kwd,  this  wis  the  same  case 
with  Mr.  Ward's.  There  it  was  adUudged, 
that  Rlr.  Ward  forged  a  note  of  the  duke  of 
Buckingham's  in  that  form.  There  was  no 
pretence  but  that  it  was  (as  ori^nally)  the 
duke  of  Buckingham's  note.  This  o^ectioo 
was  then  made,  but  it  was  over-niledy  That 
the  altering  a  matsrial  pari  was  making  it  en- 
tirely another  bill. 

Sin.DameiL  My  hNrd,  wo  bav«  iooa  witk 
our  Befenee. 

SoL  Gen.  Mt  lord,  at  their  deToMe  bath 
given  us  no  further  occasion,  wo  shall  not  take 
up  your  kvdship's  time  with  any  roply. 

Just.  Page.  Gentlemen  of  the  Jury,  (ho 
prisoner  ai  the  bar  is  indicted  for  iarginf  a  nolo 
of  Mr.  Gibson's  of  6,400/.  and  abo  for  poh- 
Itshing  this  note,  knowing  it  to  he  forged ; 
upon  which  two  things  are  proper  for  your 
consideration:  First,  jpentlemen,  by  idiom  thb 
note  was  forged,  (for  it  is  agreed  lo  be  a  forged 
note)  whether  by  tho  prisoner,  or  if  ho  wao 
privy  to,  or  concerned  in  it  F  And  ooooodljr* 
Whether  he  is  guilty  of  the  poblicatMNi  of  il 
knowing  it  to  be  forged  f   Thm  have  been  a 

Seat  number  of  witnesses  examined  ;  and  I 
onid  have  gone  over  the  whole  evklonco  aa 
it  was  given,  but  the  coonsel  for  tho  prisoner 
have  cosed  me  of  that  trooUo.  Forgery  is 
what  concerns  every  Sn||[li8hman :  As  paper- 
credit  is  come  to  that  height  it  in  now  u,  tbo 
atmost  care  ought  lo  be  taken  to  preserve  that 
credit:  but  still  tho  innocent  mnsl  not  sofier. 
As  to  this  note's  being  forged,  which  hath 
taken  up  the  most  part  of  the  very  long  time 
this  cause  hath  bm  trying,  the  couMel  for 
the  prisoner  all  agree  that  it  is  a  forged  nolo ; 
and  then  it  will  he  to  no  porpoae  to  som  up  that 
part  of  the  evidence  to  you.  I  shall  thmforo 
lake  notice  only  of  such  parts  aa  go  lo  prove 
Mr.  Hales  himself  gmlty  of  thia  fofg||nry«  or  of 
hispublicadon  of  itkaowing  it  to  be  nmd. 

The  t«vo  first  witnesses  were  PhlEp  and 
Robert  Booth,  whwh  may  he  prop«  Is  bo 
taken  notice  of  by  and  byo. 

The  third  witness  was  Romaey,  who  hath 
gone  through  this  whole  matter,  and  whooe 
credit  bath  been  supported  by  others  of  un- 
questionable repatation  in  every  material  cir- 
cumstance. He  tells  you,  he  waa  no  dealer 
in  this  kind  of  bnsineas,  but  a  perfect  stranger 
to  it,  bred  up  to  the  sea:  that  he  hath  been 
acquainted  with  the  prisoner  for  about  a  year, 
and  from  June,  tiU  the  time  this  fact  was 
oommittedy  waa  ? ery  moch  with  him.    This 
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note,  which  was  read  and  shewn  to  yoo^ 
date  the  7th  of  September  last}  and  tho  wholo 
management  was  carried  on  till  tho  9lh.  Bo 
saiUh  that  on  Uie  7th  of  Septomber.  which  wao 
Saturday,  be  was  at  Mr.  Holea'%  nol  Ihte 
knowing  that  be  was  lo  dip  hhidnyir  for  hia 
in  so  vue  a  thing.  Ha  aays,  Mr.  EUleo  only 
then  toU  him,  Uiat  he  must  go  into  the  oil^ 
with  him  on  some  business;  and  thai  hil 
dress,  which  was  a  rod  waiatooal  and  breaehM, 
were  not  proper  to  appear  in,  in  tho  oAsr  ho 
bad  to  employ  him  to ;  and  that  he  had  pro* 
vidcd  biro  another  (the  same  which  Rmnosjr 
baa  now  on).  That  he  was  not  thooght  dio- 
gntsod  enough,  but  was  in  this  new  dioss  oar^ 
ried  10 Holbom,  and  there  had  obhick  perako 
boa|^  for  him,  and  a  letter-case  with  papefo 
pnt  m,  aa  a  man  of  buaiuess ;  from  wnenco^ 
aOer  bo  was  equipped  in  this  disguiw,  he  ood 
tho  prisoner  went  together  to  John's  cotfoo- 
house  in  8hifo*lane. 

Yon  will  obaervo,  gentleoaen,  Mr.  Hales,  so 
Romaey  swcora,  did  not  then  discover  to  hiaa 
what  be  waa  to  do ;  but  it  woo  to  come  oot  on 
by  aocidcnt,  which  waa  thna :  soon  after  they 
come  to  tho  coObe-honse,  a  porter  withalottof 
dirocM  to  Romesy,  oomo  there,  which  Mr. 
Bales  immedialdy  look  fram  tho  porter  nn4 
opened:  which  then  appeared  to  be  n  ooeor 
with  this  note  w  it,  ood  moMw  writ  on  tho 
cover bol,LodyBarriotBlliol4400iL  SrJohA 
flyndo  Gottoo  t^lOOl.  This,  Romonr  oaya^ 
ho  dkl  not  ondorstand  t  Mr  did  tho 
give  him  leavtf  lo  open  tho  letter, ' 


Ramsoy  says)  ho  was  onaoqoaioled  with 
of'^lt.     Bm  when 


Mr.  Bales 

iMrened  tlM  Isttsr*  ho  omlainod  to 
tbo  two  names  aad  figures  oaeant,  and 
toM  him,  ho  would  have  him  go  to  Mess.  I 
and  Pollack's  with  this  note,  and  gotof  thMi 
two  billa,  one  for  lady  flarriol  Elliott  for 
4,300^  tho  other  for  ur  John  Hynde  Csttsa 
for  %\M.  and  told  him,  that  Mr.  Snow's  shop 
a  littlo  without  Tsuplo-bar,  and  did  Ml 
uch  as  trast  Bumeey  out  of  his  sight,  b«l 
him  over-sgiinst  the  door.  Rmk 
sey  goes  in,  where  waa  Mr.  Psltodu  Tho 
foiit  thing  Mr.  Romoey  does  is  lo  prodooo  m 
Bonk-nole  of  401.  and  10/.  in  uMNioy,  and  m 
take  hia  note  for  bOL  and  then  prodnoea  Ihft 
note  for  6,400/.  But  Mr.  Pohock  beinf  m 
very  carsfhl  man,  and  being  now  called,  oays, 
ho  made  much  the  samft  ohservationa  that  £ 
believe  yon  have  all  made  on  view  of  il.  Bm 
eays,  it  waa  an  odd  sort  of  a  bill;  that  he  newet 
had  any  of  Mr.  Gibeon's  bUlsbatof  biaowm 
hand-writiag ;  and  that  thia  waa  writ  on  so 
scanty  a  piece  of  paper,  that  he  would  asl 
modiHe  with  iL 

When  Rumsey  came  out  of  tlM  shop,  hn 
says  he  found  Mr.  Hales  over-againsi  Ihn 
door,  where  he  left  him,  and  tells  bim  whol 
ill  success  he  had  had,  and  gives  him  back  Ihn 
note :  whereupon  the  prisoner  and  Rumaay  go 
back  to  the  coffee- houee,  and  there  the  piiosiMff 
said,  be  most  try  elsewhere,  aod  naiMd  Mr* 
Hoara'i.    Aod  lo  giro  Ramiey  crodil  thM% 
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b«  was  fint  to  pt j  im  at  Hoare's  TOL  that  ia; 
Mr.  Pokook^B  note  for  50/.  and  30/.  in  money, 
tmi  to  take  Heafe'a  bill  for  70/.  which  wai 
dooe:  that  it  waa  then  acarce  light;  ami  eTery 
ene  knowing  Mr.  Gihaon's  Tery  great  credit, 
Mr*  Tomir,  whe  waa  then  in  the  ahop^  with- 
•«t  objerflng  much  thb  note,  takea  it,  and 
gif^a  Rmnaey  t«ro  othera.  Bat  fifr.  Halea 
Sad  then  diraoted  Ruinaey  not  to  take  the 
#,9001.  note  to  haly  Harnott  Ellbkt,  hot  to 
■ir  Rkhard  Oroarcnor  or  hearer,  and  the  9,100/. 
note  la  afar  JohnHynde  Cotton  or  bearer ;  and 
IhatTViniar  oonfirnia.  And  Rumaey  awean, 
that  the  priaoner  abo  shewed  him  Mr.  Hoare's 
ahoo,  and  went  with  him  almost  to  the  door. 

When  Romaey  had  aoooeeded  at  Mr. 
Hoare'a,  he  aays,  he  found  the  prisoner  wait- 
ing al  a  IhutHrtall,  a  small  distanee  from  the 
aiMp;  and  there  he  gate  the  priaoner  the  70/. 
Bolo^  and  the  noteo  he  had  receiTed  hi  ez- 
ehaoge  for  Mr.  Gibson's.  Rnmsey  swears, 
ha  waa  to  get  nothing,  and  that  the  prisoner 
kadthe  whole  profit  But  this  would  not  do 
the  prisoner's  hosfaiess,  nor  did  he  rest  here. 
The  next  thmg  therefore  b  to  make  the  best 
•f  these  notes,  and  to  manage  mattera  ao  aa 
not  to  he  traoad  or  found  out;  in  which,  gen* 
tiemen,  it  waa  eeitainly  right  that  the  notea 
aheoM  be  shifted  and  changed,  diridod  and 
mhdifhied,  aa.paneh  aa  possalile,  that  no  track 
of  them  naghl  beaeen :  and  for  thia,  Ramaey 
aaya,  that  he  aocardingly  did  j;o  with  these 
Bolea  by  the  prisoner's  direction,  fhmi  one 
foldsnith  to  another ;  first  with  the  4,d00/. 
asle  •  la  Mr.  Woodward*a,  who  wonld  not 
Meddle  with  it;  thence  to  Mr.  Brasaey's, 
where  he'  changed  it  for  four  bilb,  which  he 
gntsto  Mr.  Baica,  who  waited  for  him  at  a 


'The  notes  Rumaey  receired  at  Mr.  Bras- 
ney's  the  golrismith's,  in  exchange  for  Mr. 
Boare's  note  of  4,300/.  were  four,  fix.  one  for 
1,900/.  one  for  1,100/.  and  two  for  1,000/. 
eaah,  all  made  payable  to  one  Samuel  Palmer, 
IB  whoae  name  Rumaey  was  instructed  by 
Halea  to  take  these  notes,  and  was  himself 
directed  by  the  prisoner  to  go  by  the  name  of 
Fowler,  which  he  did ;  and  the  prisoner  was 
ao  watchful,  that  he  waited  about  Mr.  Bras- 
aey'sshop  during  all  the  time  Rumsey  was 
there. 

Ramsey  saya,  that  he  went  and  lay  at  Mr. 
Hake's  that  and  the  next  night ;  and  Mr. 
Hales  hid  him  be  ready  on  Monday  morning 
In  that  dress  he  had  then  put  on :  and  accord  • 
ingljron  Monday  morning  he  went  with  him 
to  Jaheway 's  coffee-house,  where  it  waa  fixed 
bow  he  should  dispose  of  these  notes,  'and 
was  directed  by  the  prisoner  to  go  to  Mr.  Al- 
derman Hankey'a  to  make  other  alterationa, 
and  then  to  the  broker's  for  the  bonds  he  had 
beapoke,  who  tokl  him  he  had  onlv  got  1,000/. 
worn,  which  Rumsey  says  he  had,  and  af- 
terwards, on  his  going  again,  had  more. 

Gientlemen,  I  hare  laid  fthisl  before  you,  not 
for  your  consideration  whether  Mr.  Gibaon'a  note 
waaforged,  for  thai  ia  admitted  i  bnt  tew  far 


Mr.  Halea  has  been  concerned  an  actor  in 
thia  affiur;  and  to  put  you  in  mind  (if  Rumsey 
aweara  tn^)  that  he  was  only  the  cat's  claw, 
and  a  mere  tool  for  Hales,  and  that  Hales 
contrived  and  ordered  every  thing. 

When  all  thia  was  so  successfully  carried 
thvaugb,  the  prisoner  sends  Rumsey  to  the 
Bank  for  money,  where  the  matter  comea  to 
be  discorered  in  thia  manner. 

Mr.  Humphreya  awean,  that  he  being  Mr. 
Hoare'a  out-going  derk  to  carry  bilfa  abroad 
and  receire  money,  on  Monday  morning  he 
went  to  Mr.  Gibaon's  with  this  note  for  6,400iL 
Mr.  Gibson,  he  saya,  was  gone  to  Bath ;  and 
it  is  remarkable  that  the  note  is  dated  on  a 
day  when  he  transacted  no  buuness,  and  it 
waa  not  pubtished  till  he  was  gone  to  Bath. 
Mr.  Humphreys  says,  that  he  not  meeting 
with  Mr.  Gibaon's  caabier,  desired  the  money 
should  be  paid  mto  the  Bank,  and  left  the  note 
for  that  pnrpoae.  When  Mr.  Gibson's  caahier, 
Mr.  Phillips,  came  home,  he  says  he  had  the 
\nUf  and  looking  upon  it,  saw  great  reason  to 
aospeetit,  ana  thought  it  not  probable  Mr. 
Gibaon  ahodhl  draw  a  bill  aa  that  was.  He 
saith,  that  in  all  his  time  he  never  knew  Mr. 
Gibson  sisn  such  a'  note,  nor  any  note  for 
money,  out  of  his  own  hand- writing.  The 
sice  of  the  paper  also,  he  says,  confirmed 
his  suspicion.  And  sure,  gentlemen,  paper 
must  tie  very  dear,  that  a  note  for  such  a  sum 
should  he  wrote  on  so  scanty  a  piece  as.  you 
have  produced.  But  the  cashier  further  says, 
that  looking  09  the  note,  he  found  there 
waa  a  manifest  alteration  in  the  writing ;  Tho- 
mas Gibaon  waa  Mr.  Gibson's  hand,  but  a 
nsure  appeared  aboTc  it,  and  the  lej^r  0  in  the 
word  *  For'  to  beintruddl  in  it,  and  wrote  with 
another  mk.  Yon  haye  all  seen  the  note,  and 
to  me  it  aeems  very  plain,  that  the  letter  0  was 
not  originally  written  in  that  place.  And  to  give 
you  at  least  a  yery  probable  account,  that  this 
word  was  at  first  *  Free'  and  not '  for' and  done 
by  Mr.  Hales  himself,  the  first  witness  (Mr.  Phi- 
lip Booth)  you  will  remember  swears,  that  the 
prisoner  some  time  ago  prevailed  on  him  to  get 
of  Mr.  Gibson  two  franks  on  two  letters  of  Mr. 
Hales,  directed  to  Robert  Booth,  eso.  of  Bris- 
tol, ;  and  says,  that  the  foldings  of  those  letters 
were  Isrge  enough  to  tear  off  the  piece  pro- 
duced. And  mbert  Booth,  esq.  of  Bristol, 
sajrs,  there  is  no  other  of  that  name  there, 
and  that  he  never  received  any  letter  franked 
by  Mr.  Gibson.  And  as  thmgp  of  this  kind  are 
generally  made  out  by  circumstancea,  it  seems 
no  rery  nard  thingto  erase  the  two  e'l,  and  put 
the  obetween  thel*and  r,  in  such  a  manner  as 
thia  haa  been  ahewn  to  you.  Genfiemeji,  Mr. 
Humphreys  goes  fivther,  and  aaya,  that  going 
to  the  Bank  about  noon  that  day,  ho  found  that 
Mr.  Gibaon's  people  had  not  paid  in  thia  sum  ; 
at  which  he  says  he  waa  pretty  much  surprized, 
knowing  Mr.  Gibson's  credit  and  the  careliil- 
neas  of  his  people ;  and  went  again  to  Mr.  Gib- 
aon's to  koow  what  the  reaaon  was ;  where  he 
was  informed  of  the  discovery,  which  came 
out  thus.   Mr.  Hoare's  two  notea  having  beei^ 
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riafM  and  chiBgnii  aUuI,  as  ]rM  Ihiv«  hetff^, 
■MM  p«rt  of  the  money  was  at  last  ia  Baak* 
ImIIi.  and  there  Rnaiey  tliot  Momlay  morainf^ 
reeeiTes  6501.  oa  aecount  of  tbote  billa,  before 
the  fraud  wm  diioovered.  But  from  what  ap- 
pearad  at  Mr.  Gibaoo'a,  audlbe  fiaak-numbere 
of  the  byb  defivered  keiaf  cotered«car«  waa 
taken  to  examioe  the  reeoipl  book,  to  tea  who 
came  for  anj  more  money  on  those  bills,  ind 
Mr.  Maddoi  %dk  yon,  that  be  h%w'tnf  notice 
given  him,  ordered  the  elcrk  tkat  |Mud,  wlien 
any  ho^  eama  with  thoM  bilb,  to  seem  ready 
to  pay  the  money,  but  to  debt?  it  till  a  eonsuhle 
oaoMbafiluhed:  that  soon  after Rurooeyeame 
arain,  when  a  constable  was  letched,  and  cmr^fed 
With  Ronnsy.  He  at  6rat  declined  to  give 
any  acoount  of  his  name,  or  where  he  bad  the 
BOle ;  at  length  be  told  Mr.  Maddev,  that  if 
that  vronM  let  him  write  a  letter,  he  would 
nsnd  it  la  the  person  he  had  the  note  from;  and 
aoeordiogly  writes  a  letter  to  Mr. -— — — 
(with  a  blank)  at  Robin's  esffte- house,  with 
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wbiah  the  eoastable,  with  some  of  the  clerks  of 
the  Dank,  went  immediately  to  sse  who  waa 
there,  and  found  three  persons  besklea  Mr. 
IJUJea.  The  three  were  neighbours  whom  the 
cadTee-mau  kaew  :  Mr.  HaTca  was  a  stranger 
to  him,  but  known  to  the  offioen  of  tho  liaok. 
When  he  waa  aeised,  Mr.  Ramsey  was  exa- 
mined again,  and  owned  that  that  was  tlie  very 
nerton  who  sent  him  with  the  bill.  Upon  tins 
Males  was  earned  on  stairs,  examined  and 
searched;  and  not  only  one  of  those  bills  thai 
had  been  received  fbuau  npon  him,  bat  also  an 
aceoanconder  Mr.  Halea'sown  hand,  thai  ax* 
actlv  talfied  with  the  account  Rumaey  vave. 
And  Mr.  MaddOx  says,  the  prisoner  ownei  the 
ncoonnl  to  bo  his;  and  the  nates,  bonda, 
broker's  aoeount  of  tlie  bonds  bought,  and  ef- 
ftcls  found  upon  him,  to  be  the  very  produce  of 
the  6,400/.  So  that,  ^pontlemen,  yov  will  now 
Cake  it  into  yonr  consideration,  tosa  the  en- 
donee  against  the  prisoner  doth  nal  depend 
singly  on  the  eredil  of  Ramsey,  but  thai  he  is 
■npponsd  by  the  number  of  witnesses  you  have 
bad,  and,  in  particular  by  Mr.  Maddox,  and 
(which  oanwot  sit)  thenoeonnt  and  produce  of 
the  moaey  taken  upon  him. 

Thns,  ifentleuien,  the  forgery  bein^  admitted, 
I  hare  laid  beforeyoa  that  part  of  the  evidence 
that  princi^ly  afleots  Mr.  Hales,  aad  thai  goea 
to  prove  htm  either  fjuihy  of  the  forgery,  or  of 
the  pttMishing  of  thia  note,  knowing  it  to  be 
forged.  As  to  the  forgery,  genttemon,  of  tliia 
BOlK^  by  Mr.  Hales,  I  must  leave  it  tovou  upon 
the  sirangth  of  this  eridence,  which  has  been 
f«ry  long,  and  (I  doubt  not)foll^  observed  by 
yon ;  and  that  you  will  give  it  its  just  weight 
but  as  t»  hia  publishing  it  knowing  it  to  be 
forged,  he  hath  act  given  you  the  iMt  coUur 
of  evidenee  to  the'  oontrary  ;  aad  I  must  teli 
yon,  wherever  a  forf^  note,  or  other  thing  of 
that  nature,  is  found  m  any  one's  bands,  it  is  in 
law  a  strong  evidence  tbst  be  is  the  forger,  un- 
less he  can  give  some  acoount  of  it.  Boi  here 
Tou  are  only  told,  that  be  had  it  from  Pskner ; 
fttt  not  one  ward  of  pfooC    Mr,  Hales'a  oaun- 


ial  have  indeed  ofliBred  to  yon  in  hia  defoncc, 
firslpthai  be  is  a  gentleman,  and  ahallaotha 
presumed  to  be  guilty  of  such  aa  offence ;  nas^ 
^entlemea,  shall  any  other  on  a  bare  presump- 
tion. But  here,  gentleaftsn,  ia  yeat  storagih 
of  evidenea  that  afiecto  him  ;  I  do  aol  know 
that  1  have  met  with  a  stronger  proof  of  the 
very  fact ;  it  is  not  to  ha  expected.  They  have 
also  told  you,  that  he  was  a  baakrupl,  and 
couU  not  gH  aceruicate ;  thattheeommimkm 


of  bankruptef  against  hia  was  about  twenty 
▼ears  ago.  'riiey  aav,  that  upon  thai  aeoonat 
he  waa  forced  to  make  aaa  of  other  aanMa  in 
hia  dealings,  and  sometimes  iictitinns  onea: 
that  he  hath  traded  for  upwards  of  dOO,OOOi. 
in  that  time:  that  Pabncr  was  much  employed 
by  him,  and  cntnutfed  ia  the  carrying  on 
that  Urade,  and  being  thereby  indebted  to  Mr. 
Hales  in  above  7,000/.  gave  him  this  noto  fa 
part  of  payment ;  wbiek,  aa  to  his  trading  ia 
that  manner,  I  think,  is  so  for  from  justifying 
hia  character,  that  it  is  of  itadf  a  crime  not  mim 
less  thaa  that  with  whi£h  he  standi  chargsd. 
A  man  that  is  a  bankrupt^  if  he  aftsrwards  bn- 
oomesable,  onghtin  hooonr  andeanscienceto 

ty  his  josi  d^ls.  It  is  not  the  irst  time  I 
ve  known  that  done :  general  Wood  waa  a 
draper,  foiled,  and  paid  very  little  ;  ha  weni 
into  the  arm  v  for  bread,  aad  proved  so  gallant 
a  man,  that  he  raised  hiauett  to  be  a  general. 
He,  like  a  good  ("hristiaa,  and  a  asan  that  did  as 
he  would  be  done  by,  paid  his  debto  to  the 
foil ;  which  if  the  prisoner  had  done,  it  woiiM 
bare  given  him  a  much  better  character.  Gen« 
Itemen,  bis  counsel  have  toM  you  he  carried  on 
a  vast  trade  for  twenty  years  ;  but  do  they  IsH 
you  that  his  creditors  were  the  better  for  it,  or 
were  ever  paid  one  penny?  No,  gcutlema^ 
they  did  not ;  and  therefore  I  must  leave  it  to 
yon,  whether  this  was  not  one  eontinned  act  of 
fraud  to  cheat  his  creditors ;  if  so,itwillaflbel 
the  priaoaer  quite  another  way  than  his  caunsel 
intended  it.  And  though  two  or  three  witnessaa 
were  called  to  give  evidence  af  the  dealings  he^ 
tween  Mr.  Hales  and  Mr.  l^hner,  there  wna 
not  one  thing  proved :  ao  that,  geallemeiH 
there  aeems  veiy  little  for  you  to  consida*. 
You  have  a  number  of  concnrrent  witneftsea, 
that  have  given  you  a  full  and  clear  account  of 
this  whole  transaction  ;  that  thia  was  contrived, 
managed,  and  carried  on  by  the  prisoner  in  a 
very  extraordinarr  wanner,  aad  which  tliere 
was  aol,  nor  could  be  any  resaon  for,  but  to 
avoid  bain^  detected  of  the  vile  crime  lie  i«  now 
charged  with ;  aor  can  there  be  any  duuh  but 
the  whole  produce  of  this  note  was  for  his  bn- 
neit,  the  account,  bonds,  and  bills,  having  been 
found  in  his  pocket. 

I  must  leave  it  to  you,  gentlemen  :  but  never 
was  stronger  evidence  than  here  is,  that  Mr. 
Hales  is  the  author  of  this.  Su  that  I  think, 
gentlemen,  if  you  believe  the  evidence,  the 
charge,  one  way  or  other,  is  fuHv  bnuigiit  to 
tlie  priikOner's  dour.  It  y uu  believe  hiin  g^uUy  of 
the  forgery,  you  will  I  lif*n  And  liim  guilty  ge» 
uerallv  of  the  whole  indictment:  but  if  you  am 
■at  satisifcd  of  tkat,  you  will  only  liiMl  htm 
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taio 


you  miy  •eqnit 


The  Jorj  bdift  witbdrtwn,  after  ■  feiv 
Botai  Mby,  brov^t  the  priconer  io  Guilty  of 
ftrgiiM^  UibinUiUhI  ofpubliibiD^  the  Mttie, 
ImowiBg  it  10  be  forged. 

IIm  ynanntx  was  a  aecond  time  indicteil 
UjMMi  tbectatate  of  35  H.  8,  e.  1,  for  oblaiaiB|f 
maoftj  by  fohe  tokeiw.  To  which  iwlictaieot 
Iha  defrmlaDt  pleaded  Not  Guilly  ;  and  the 
~ '"" "n  aubstsDce,  b^t{  ottered  ai 


aihy. 


It  ia  italed  in  th«  fixtner  editioii,  that  thb  fall 
report,  taken  in  ahort-hand  by  ca^er  of  Jfr. 
Gibaoo,  wai  DotobuiDcd  in  time  for  imertioB. 
near  to  the  other  Caaca  retpeding  Balet,  m 
which  part  of  tbe  work  waa  thcrdbre  aobati- 
tuted  a  abort  acooDot  of  the  trial  taken  from 
tbe  Seanoa  Paper.  Thi>  full  report  bciof  uatr 
given  iu  its  proper  place,  tbe  abridmmeia  tton 
the  Senion  Paper  la  omitted,  la  tlat  ahtidffe- 
mctit  the  trial  ■■  atated  to  hare  bean  oo  Da- 
cember  9tb,  17  !8. 


472.  The  Trial  of  Mr.  AVilliam  Hales,  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Lord  Chief-Baron  PcngeUy,  Mr. 
Justice  Reynolds  (afterwards  Lord  Chief-Baron),  Sir  William 
Thompson  (afterwards  Baron),  Serjeant  Raby,  and  several  of 
his  Majesty's  Justices,  for  Mtsdem^nors,  in  forging  several 
Notes  and  Indorsements  in  the  Name  of  Samuel  £dwards, 
esq.  and  publishing  the  same,  knowing  them  to  be  forged.:* 
3  George  n.  a.  d.  1729. 


January  30, 17®. 

CI.  ^Arr.  OyEZ.  All  msDner  of  per- 
•ooa  that  bate  any  tliiiig  tii  do  uL  the  (etwons 
of  Oyer  and  Terminer,  Iil-FiI  fur  ihe  city  of 
IiAodoD  and  couiity  of  Miililleux,  drair  near, 
and  gire  your  ailuoiiauce. 

Oyc2.  Vou  good  menuf  ihecilj  of  LoodoD, 
■ummoned  to  appear  here  this  day,  ii|Mifl  the 
Trial  betneen  our  mvereign  lord  the  ItiugDud 
>VtllUia  iliiirs,  aniwcr  >u  your  names,  m 
called  npoD,  SfC—Jamcsrilmer,  Saiouel  Cran- 
Mier,  Richard  KDollys,  William  RDwatd, 
Ileivy  Rogen,  Ahraham  Fairler,  lUibeit  Koap- 
Uxk,  Rob^t  Kendal,  Jalin  Hearne,  Thomas 
Swaine,  Thamaa  Court,  Ralph  Knoi,  Thomas 
Ford,  CorDeliuaAlHson,  John  Putc,  Richard 
Cbauncy,  James  Cuulier,  Henry  Bpngg, 
Joseph  Jackson,  Henry  Ash hural,  John  8el- 
lidge,   William    Helwyo,  Samuel    Craigtiead, 

Frederick  Staunton, Hoskyni,  Johu  Jeu- 

krns,  NichoUa  Beretfidd,  Edward  Tay,  Peter 
Crooch. 

Cltrk.  You  thall  well  and  truly  try  this 
imie  between  our  aoTerdgn  lord  the  kiog  and 
.Wmiam  llalea.    So  help  you  God. 

Ford. 


CIrrk.  Oyex.  If  any  man  can  infona  avt 
aotemgn  lord  the  king,  the  king*ajatticea,  iha 
king's  attorttey,  tiie  king's  gnjeanta,  in  thia 
cBuie  between  our  aoTereign  toid  the  king  and 
William  Halea,  let  him  now  come  forth, 

AltBrnrifGtHcral.  (Sir  Philip  Yorke,  after- 
wardiearlof  Hardwicke).  My  lord,  we  denr* 
that  thote  that  were  summoned  on  the  Jury, 
who  happened  not  to  be  itvorn,  ibouM  nay, 
te«t  when  Mr.  Kinneratey  is  arraigned  ther* 
sliuuld  be  a  defect  of  jorymen. 

Ii  wat  ordered  acconfiagly  by  the  Conrt. 

Clerk  gfArraignt.  Gentlemen  of  the  jury, 
William  Hales  stands  indicted,  by  the  name  of 
tVilliam  Hales,  late  of  London,  gddsnulb,  fbr 
that  he  being  a  perton  of  eril  fame  and  conTer- 
sBlioD,  nnd  endearourioK  Samuel  Edwards,  cm]. 
and  (llfen  others  willingly  to  defraud,  on  tha 
lu  of  Jane,  io  the  pari^  of  ,  had  in 

his  custody  a  certsin  note,  bearing  date  May 
17, 173S,  ny  which  note  it  wai  aupposed,  that 
I  Mr.  Robert  Haleaf  did  promise  to  pay  unto 


Bamoel  Cranmar, 
hichaid  KnoUys, 
Wdliam  Howard, 
Abraham  Fowler, 
RubMt  ICnaplock, 
Tbomaa  8waiae, 


Rdpb  Knnit. 
Conteliua  Blason. 
John  Pole, 
Richard  Cbauncy, 
Joseph  Jackioo. 


k  •  BwthapreoadiagandfBUBirlngcMaf. 
VOL.  XVII. 


t  This  Robert  Hales,  nq.  Jan.  S7,  1T3B-9, 
was  tried  at  the  Kiog'a-beoch  bar,  Westmin- 
ster, by  a  special  jury  of  the  county  of  Hid- 
dluei,  of  which  sir  George  Wallers,  knt.  waa 
foreman,  on  an  indictment  fur  s  misdemeaoor, 
for  tbal  tbe  said  Ririiert  Halea,  esq.  would  ha*« 
defrauded  Samuel  Edwards,  eaq.  of  800/.  by 
nwana  of  a  uote,  drairn  by  Ihe  said  Robert 
Hales,  esq.  far  SOOf.  pavable  to  Samoel  Bd- 
wardt,  esq.  or  order.  The  paper,  on  which 
the  said  Note  waa  drawn,  haiins  the  name  of 
the  said  SaiBual  Edwards  on  Iba  Mak  tbcrwT, 

P 
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Samuel  Sdwtrd^ ci^  tbelbUiiui  ofSOOi.; 
and  tint,  on  tbe  tame  note,  with  aa  lAteot  to 
MVaody  in  the  parith  aforenkl,  he  did  fraoila* 
letMly  aad  deoeitiUlj,  oo  tbe  IStb  ef  June, 
forge  and  counterfeit  a  eertain  iiidofaeaient,  to 
the  great  damage  of  the  said  Samuel  Edwards, 
esq.  to  the  breach  of  his  majesty's  peace,  and 
the  ill  example  ef  his  majesty's  sul^jects  m  like 
case  offending. 

91r.Siramg€,  May  it  please  yonr  lordship, 
sod  yott  geiwcmeD  of  the  jury,  the  prisoner  at 
the  bar,  William  Hales,  standeth  indicted  for 
fotgiAgf  counterfeiting,  and  pobUshmg  an  in- 
dorsement of  Samuel  Edwards,  esq.  on  a  pro- 
missory note.  The  indictment  sets  forth,  that 
the  nnsoner  did  endesTour  to  deceife  and  de- 
fraud Samuel  Edwards,  esq.  and  others  his 
majesty's  subiects,  ha? ing  in  his  possession  a 
certain  promissory  note,  under  the  hand  of 
Robert  Halct,  beariug  date  May  17,  1738,  by 
which  note,  this  Robert  Hales  is  supposed  to 
pfomise  to  pay  to  Samuel  Edwards,  esq.  or 
order^acertsm  sum  of  bOO/.  baring  this  note  in 
his  cnstsdyi  did  ^Mge  and  counterfeit,  and 
caused  to  be  forged  ami  counterfeited,  a  certain 
intiorsement  oo  Uie  same  note,  fix. 

'«  Pray  pay  to  fn  Samuel  Edwards." 

atfd  haTing  in  his  custody  the  said  note  for 
800i.  payable  to  Samuel  Edwards,  esq.  on 
which  there  was  so  forged  an  indorsement  in 
the  nariie  of  the  said  Samuel  Edwards,  esq.  did 
publish  it  lo  be  a  true  indorsement,  knowing  the 
same  to  be  so  fhrged  and  eounterfbited.  This 
is  bid  to  be  to  the  great  damage  of  the  said 
Samuel  Edwards,  esq.  tbe  breach  of  his  ma- 
jesty's peace,  and  the  ill  example  of  his  ma- 
jesty^ suljeets  in  like  case  offending.  To  this 
the  said  defendant  hath  pleaded.  Not  Guilty. 

only  as  a  frank  of  a  letter  to  be  sent  by  the 
post;  he,  the  said  Robert  Hales,  bafinguo 
dealings  with  the  said  Samuel  Edwards.  The 
trial  iMledsef  en  hours,  when  tbe  jury  brought 
him  in  Guilty.  But  in  June  following,  he 
pleaded  his  majesty's  most  gracious  pardon  in 
the  Conit  of  Kmg's-bench,  for  the  said  offence. 

Mich.  Term  [the  year  of  tbe  King  is  omitted], 

Geo.  S. 

DoHiNns  Rex  vers.  Robertum  Hales* 

**  Mr.  Attorney  moved  for  a  trial  at  bar  on 
an  information  filed  by  him  for  forgery.  But 
It  not  being  csrried  on  at  the  expence  of  the 
crown,  but  of  a  prtrate  prosecutor,  the  Court 
bekl,  that  he  must  mske  out  the  usual  rcqni- 
aites  to  bring  it  to  the  bar :  so  the  motion  was 
denied.  Am,  at  another  day,  Mr.  Attorney 
moved,  on  an  authority  from  the  king  to  pro- 
■eeute,  and  it  was  granted  as  of  right  to  the 
Inng  in  his  ewn  cause.  And  in  Hil.  sequeo*.  it 
was  tried,  and  the  defoadant  convicted.  And 
in  IVin.  sequen'.  being  called  to  judgment,  be 
produced  a  pardon,  which  was  slbwed  ;  and 
oeing  only  for  a  misdemeanor,  he  was  not  put 
togo  to  the  bar,  or  plead  it  upon  his  knees." 
iliSnge,  fei,<,  p.  aiC    B^rmcr  EdUiim. 


Attorney  Gemertd.  My  Wfd,  wid  geottemen 
•f  the  jury,  1  am  oounad  en  the  same  side,  fiv 


my  lord  the  king.    The  oham  against  tbe  dn< 
feodant,  William  Hales,  is  for  forging  aa  in- 
dorsement on  a  promissory  note,  t*  HMnnel 
Edwards,  Mq.  for  the  sum  of  ROOi.    Tbe  note  • 
was  made  in  the  name  of  Robert  Hales,  for 
800/.,  payable  to  Samuel  Edwards,  esq.  or 
order.    And,  gentlemen,  it  will  appear,  that 
the  prisoner  hath  be«i  guiltv  both  of  fbtgiog 
thb  mdersemeot,  and  of  publishing  it  kwiw*  i 
Ing  it  to  be  so  foiged.   Geatlemeo,  thb  SaaMisi 
Edwsrds,  esq.  hath  a  oonsidefaUe  employaieBl 
in  the  Exchequer,  and  is  besides  a  member  of 
the  House  of  Commons,  and  by  that  bath  the 
privilqgre  of  sending  his  post-letters  free.    It 
was  hn  misfortune  to  live  in  the  neiglibourhoed 
of  Mr.  Hales,  in  Duke-street,  in  Westminster. 
The  opportunity  for  committing  of  this  fraud 
seems  to  have  beeu  in  this  manner:  Mr.  Halea 
used   frequently  to  apply  to   Mr.  Edwards, 
sometimes  by  himssif,  soasetimea  by  a  servsnt, 
for  frank  covers  of  letters  to  send  news  into  thn 
country.    Tbe  genthmaa's  good -nature  in- 
duced "^liim  to  acooasnodale  him  aoeonling  to 
his  desire  with  them,  supposing  tbst  they  were 
only  designed  to  send  news  to  his  friends  in  tbe 
coontrv.    He   having  possessed   himself  of 
several  papen  thus  subacribed,  it  will  appear, 
that  moat  probably  he  made  use  of  one  ot  these 
franks  to  commit  this  forgery.    The  fbrsery  is 
an  indorsement  on  a  note  of  Robert  llales. 
Tbe  note  is  thm : 

<'  3/oy  17,  1798. 
**  I  promise  to  pay  to  Samuel  Edwards,  esq,^ 
or  order,  eight  hundred  pounds,  tliree  months  * 
after  date,  value  received. 

**  Robert  Hslcs." 

The  Indonement  is  thus : 

**  Pray  pay  the  value  of  this  to  ,  for 

value  received.  Samuel  EowAaDa." 


Thi^  indorsement  being  thus  wrote  over  the 
name  Samuel  Edwards,  gentlemen,  it  apjpcars 
by  tbe  face  of  this  indorsement,  that  it  is  cut 
off  from  another  writing.  There  is  the  tail  of 
a  letter,  which  manife«uy  appears.  The  word 
*  the '  is  wrote  with  an  abbreviation  yc.  That 
will  appear  to  be  a  word  altered  from  some- 
thinuf  else.  It  is  difficult  to  tell  whether  to 
read  it  for  y«,  or  which  looks  like  the  truth  of 
the  cose,  for  *  to.'    It  will  snpear  to  be  very 

Erobsble,  that  tne  manner  of  fotfriog  was  this : 
aving  possessed  himself  of  these  franks,  he 
cut  off  a  piece  of  one  of  these  franks  proper  for 
a  promissory  note  to  be  wrote  on  it,  which 
would  have  on  tbe  back  of  it  the  name  of  Sa- 
muel Edwards.  When  he  had  done  this,  he 
did  not  ttiiok  proper  to  write  the  note  himself^ 
but  got  another  seotleman  to  write  a  prsanis- 
sory  note  on  the  back  of  this  paper,  payable  te 
Samuel  Edwards,  esq.  or  order.  When  this 
was  done,  the  name  Samufl  Edwsrds  servc4 
for  SB  indorsement  on  the  note.  And  the  alle* 
ration  seems  to  have  been  made  in  the  fettow- 
iug  manner:  there  being  the  word  *free' 
wrote  ever  the  name,   these  is  the  letter  • 


ms] 


fir  m  Misdermanor. 


twwdni  in  between  the  /  and  the  r.     At  to 
the  ee^  after  the  r,  the  ine  made  of  them  is 
thta :  oat  of  theone  of  them  is  drawn  the  stroke 
for  the  letter  y,  the  latter  e  stands  on  one  side, 
•r  rather  above  the  y,  and  makes  y^.    Hating 
dene  this,  it  appears,  that  here  is  a  promissory 
note,  in  the  name  of  Robert  Hales,  to  Samuel 
Bdwards,  esq.  and  here  is  an  indorsement  of 
Mr.  Samuel  Edwards,  by  which,  by  virtue  of  an 
ad  of  parKament,  which  makes  these  notes 
cofreot,  and  the  indorser  liable,  Mr.  Edwards 
is  made  liable  to  the  payment  of  this  note.  The 
ttse  made  of  this  note  is  this,  to  raise  mon^ 
upon  it,  and  stake  the  credit  of  Mr.  Edwards 
as  m  eeeurity  for  this  money.  Gentlemen,  hav* 
tag  done  this,  he  applies  to  Mr.  Harie,  to  bor- 
row of  him  a  certain  sum  of  450/.    He  knew 
very  well,  ihat  his  credit  would  not  serve  for 
that  purpose,  he  beine  a  known  bankrupt ;  but 
desired  that  Mr.  Harfe  would  lend  him  450/. 
upon  the  credit  of  this  note.  .  Mr.  Harle  knew 
thai  Mr.  Edwards  was  a  gentleman  of  great 
ticdit:  it  was  a  promissory  note  of  800/.  pav- 
able  to  Samuel  Edwards,  esq.  and  indorsed  by 
Samuel  Edwards :   Mr.  Harle  made  therefbre 
He  doubt  of  advancing  the  money  desired  upon 
it.    The  manner  of  MVancinfl^  this  money  was 
by  Mr.  Harle's  making  a  draught  upon  his 
goMsmiths,  Mess.  Caswal  and  Mount,  where 
Mr.  Hales  received  this  money.    Gentlemen, 
there  will  be  evidence  to  charge  this  u^ion  Mr. 
HalM.    Gentlemen,  the  occamon  of  discover- 
ing this  forgery  was  this,  Mr.  Hales  having 
been  taken  up  m  September  last,  on  another 
^leovmr  of  forging  a  note  of  Mr.  Gibson's, 
Ibr  which  he  was  convicted  last  sessk>ns,  that 
oaused  a  pretty  deal  of  noise.     And,  gentle- 
men, sneh  4s  had  notes  of  Mr.  Hales  for  their 
•ecurity,  were  alarmed ;  Mr.  Harle  heard  of 
this  among  others,  and  the^  thing  thus  coming 
to  be  inqurred  into,  it  appeared  plain  Mr.  Ed- 
wards had  DO  dealing  witn  them,  but  it  was  a 
Ibrgery  and  an  imposition  both  upon  Mr.  Ed- 
wards and  Mr.  Harle.     We  will  call  the  wit- 
nesses, and  then  we  apprehend,  that  the  thing 
will  speak  for  itself,  and  will  appear  a  plain 
ibfgery. 

Ser|.  Whitaker.  My  lord,  there  are  a  pretty 
many  indictnUnts,  and  Mr.  Attorney  hatn 
opened  the  cause :  therefore  we  shall  imme- 
diately call  the  witnesses. 

Tkonuu  Maddockt  sworn. 

Serj.  Whitaker,  Whom  do  you  live  vrilh  f 

idadthcks.  Mr.  Edwards,  Sir. 

Serj.  Whitaker.  Where  doth  be  live  f 

Maddocki.  In  Duke-street,  Westminster. 

Serj.  Whitaker,  Where  doth  Mr.  William 
Hales  live  ? 

Maddocks,  Within  a  few  doors  over-against 
my  master^s. 

ket},  Whitaker,  Will  you  give  us  an  ac- 
count, whether  Mr.  Hales  hath  ever  sent  ibr 
noy  fVanks  to  your  master  f 

Maddockt.    Yes,  Sir,  several  times. 

Serj.  Whitaker.  What  maoDer  of  franks 
theyP 
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Maddockt.    There  was  always  some  sopc  r- 
scnntion. 
Ser).  Whitaker.  Who  had  them  of  you t 
Maddockt.  His  man  had  them  of  me.  They 
were  sent  by  him  to  Mr.  Hales. 

Serj.  Whitaker.  Will  you  recollect  whedier 
there  was  ever  any  request  to  yon,  that  there 
might  be  some  only  free  without  any  super- 
scription ? 

maddockt.  Yes,  Sir ;  there  was  in  the  be- 
ginning  of  July  last 

Serj.  Whitaker.    How  many  were  theit  of 
them? 
Maddockt.    There  were  half  a  dozen. 
Serj.  Whitaker.  What  came  of  them  f 
Maddockt.    I  have  five  of  them  here.    The 
other,  1  believe,  is  torn. 

Serj.  Whitaker.  Did  you  give  them  to  Mr. 
Edwards?— JVfottiJocib.  Yes,  Sir. 
Seij.  Whitaker.  What  answer  did  be  give  f 
Maddockt.  He  said,  when  I  ddivere?  hlna 
that  message,  that  he  never  did  such  a  thing ; 
and  that  he  would  not  doihem  wiUiout  a  tfu* 
perscriptiou. 

Serj.  Whitaker.  Were  there  any  afterwards 
sent  without  a  superscription  ? 

Maddockt.    Aliout  a  week  afWr  he  came 

again,  and  I  told  him,  that  my  master  would 

not  do  it  without  a  suberseription. 

Serj.  Whitaker.  Were  they  afterwards  left  f 

Maddockt.    They  were  left  with  a  young 

woman  that  is  now  m  Court. 

Serj.  Whitaker.    Are  those  they  that  were 
delivered  to  you  by  her? 

Maddockt.   Yes,  Sir :  one  is,  I  believe  torn. 
Those  are  the  other  five. 

Mr.  Hungefford.    Have  you  been  long  ae- 
qoamted  with  yeur  master's  busiDessf 
Maddockt.  Ves,  Sir. 

Mr.  Hungerford.    Have  you  ever  known  it 
to  be  bis  practice  to  give  promissory  notes  ? 
Maddockt.  No,  Sir. 

Lord  Chief  Baron  Pengdly.    It  is  proper 
you  should  give  an  account  where  Mr.  Ed- 
wards lives  ? 
Maddockt.  In  Duke-street,  Westminster. 
Lord  Chief  Baron.    And  where  doth  Mr. 
Hales  live? 

Maddockt.  Withm  a  few  doors,  almost  over- 
against  Mr.  Edwards. 

Lord  Chief  Baron.  Ho#  hmg  since  was  it? 
Maddockt.  I  believe  that  it  might  be  three 
or  four  years  affo. 

Att.  Gen.  There  were  (I  apprehend  you 
say)  several  that  werefinsnked  ? 

Maddockt.  Yes,  Sir,  there  were  frequently. 
,  Att.  Gen.  How  long  might  this  continue  r 

Maddockt.  I  believe  several  years.  It  was 
since  the  time  of  his  living  in  our  neighbour- 
hood, which  I  believe,  may  be  about  three  or 
four  years. 

Att.  Gen:    Do  yon  know  of  any  other  bu- 
siness transacted  between  them  ? 
Maddockt.  No,  Sir. 

Mr.  Strange.  You  say  that  these  eovers 
were  brought  and  Idt  With  the  maid.  O^ 
you  ? 
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Maddoeks.  Yet,  Sir,  tbew  are  the  ume  tliat 
were  left  wiih  the  maid. 

Mr  Strange.  You  lay,  yon  ilirliTereil  the 
IxAriks  to  Mr.  Halet*8  Krvant.    Do  jou  Ml  f 

Maddock*.  Yes,  Sir. 
.  Mr.  Strange   What  «ai  his  name  ? 

Maddocks,  Robert  Uuiisdon,  Sir. 

Mr.  Stri^nMc.  Did  jnu  e? er  deliver  any  to 
bim  himself? — Maddocks.  No,  Sir. 

Mr.  Lacy.  Had  the  frankai  that  you  deliver- 
ed the  whole  tutieracription? 

liaddiKks.  Ye«,  Sir. 

Mr.  LdCjf,  They  asked  you,  whether  there 
were  any  dealingi  between  yuur  master  and 
BIr.  Halea,  besides  this  of  letters.  1  would  en- 
quire of  Tou,  whether  your  mailer  acquaints 
you  with  Lis  dealinin  with  any  other  persons  ? 

MaddockM.  No,  Sir. 

Annt  Clarke  swore. 

Ben.  Whitakn.  Had  you  a  note  of  direc- 
tions for  letters  to  be  franked  by  Sir.  Edwards .' 

CUrke.  Yea,  Sir. 

Serj.  WKUaker,  Who  brought  it  ? 

Chrie,  Mr.  Hale's  senrant. 

Serj.  Whitaker,  What  was  his  name  ? 

Clarke,  Robert,  1  think  tliey  called  him. 

S(>rj.  Whitaker,  Do  vou  know  whose  writ- 
ing it  was  ? — Clarke.  ^,  Sir. 

iSerj.  WhUaker.  We  shall,  mv  lord,  call 
another  witness  to  prove  that  it  was  Air.  Hales*s. 

Serj.  Whitaker.  When  was  it? 

Clarke.  I  cannot  say. 

Serj.  WhUaker.  Was  it  summer  or  winter? 

Clarke.  Summer. 

Serj.  Whitaker.  In  what  month  wss  it  ? 

Clarke.   I  believe  that  it  was  in  July  last. 

Sen.  Whitaker.  Did  you  deliver  them  to 
Mr.  Eilwanls? — Clarke.  Yes,  ^Si^. 

Serj.  Whitaker,  What  did  you  say  to  him, 
or  he  to  you  ? 

Clarke.  I  told  him,  that  Mr.  Hales's  servant 
liad  left  that  paper  of  directions  for  the  franks 
that  be  had  desired ;  and  said  tliat  his  roaster 
understood  that  he  would  not  frank  them  without 
a  supersvriptioD,  and  therefore  be  had  sent  that 
paper  of  directions.  He  said  then  that  he  did 
not  care  to  frank  them*  because  Mr.  Hales  had 
bjPtb  a  brother  and  a  nephew  that  were  mem- 
liien  of  parliament,  and  therefore  bad  no  need 
IP  apply  to  him  for  firanks. 

fUt}.  mUaktr-  My  lord,  we  shall  now 
j^iVfft  the  paper  of  directiona  to  be  Mr.  Hales's 

Mr.  Booth  awoiv, 

br.     Sir,  Are  vou  acquainted 
un  Halcp'a  band-writing  ? 

P. .  Whoie  writing  do  yon  take 

.j^jJMkveit  tp  be  Mr.  William 

kr.  My  lord,  there  issomelhing 

"Wirfalioii  a«  to  these  direc- 

jnio  eofinaro  ?cry  large. 

r  vEMmmI^  hhort,  I  g.  for 


Tiial  of  U'lliiam  Ilatrs^ 


[SI6 


^ 


j  John  Pratt,  esq.  Bristol.  The  whole  direction 
is  but  one  line,  w  hich  would  cousequeiitly  Irave 
a  great  deal  of  room.  AiHithifr  is  ti>  Mr.  lipvrtt 
of  Huntingdon.  Auil  itiere  are  two  to  each  «it* 
these.  The  other  tMo  to  Stephen  Mitlord» 
esq.  at  Eieter:  The  man  ga%e  au  acciiunt  ot* 
six  covers  sent  to  be  1  rsnki^l ;  there  are  two  to 
each  of  these,  whirh  very  well  agree. 

StrTj,  Whitaker.  You  say,  Sir,  thnt  thb  is  the 
hand-writiiu;  of  Mr.  William  llalch  ? 

Booth.  Yes,  Sir. 

Seij.  Whitaker.  1  would  ask,  whether  it  ia 
common  for  a  jierson  tbut  h»th  a  iirmnissory 
note  to  write  his  name  thereon? 

Booth.  1  know  not,  Sir,  that  it  is  rommoo. 

Note  of  Directions  read : 

Two  to  John  IHatt,  esq.  Drislol. 
Two  to  Mr.  Lcvctt,  Iluntiui{don. 
Two  to  Stephen  Mitford,  esq.  Exeter. 

Mr.  Harle  swore. 

Serj.  Whitaker.  Let  the  gentlemen  of  th« 
jurv  see  the  directions  and  coven. 

Serj.  Whitaker.  Gentlemen,  you  will  observe 
the  size  of  the  coven,  and  tbe  shortness  of  the 
directions  just  fitted  for  the  purpose. 

Serj.  Whitaker.  Mr.  Harle,  please,  Shr,  to 
take  that  note  in  your  hand,  and  give  us  an  ac« 
count  who  you  received  it  from  ? 

Harle.  From  Mr.  Hales. 

Serj.  Whitaker.  When  was  it? 

linrle.  To  the  best  of  my  remembrance  il 
was  June  13th  last. 

Serj.  Whitaker.  Will  you  give  ns  an  aeeoani 
on  what  account  it  was.  and  what  Mr.  llalea 
said  to  vou  when  be  brought  that  note? 

Harle.  Mr.  Hales  on  tbe  13th  cif  June  last 
came  to  me,  and  brought  me  that  note  from  a 
gentleman. 

Serj.  Whitaker,  Where  were  you  ? 

Harle.  To  tlie  best  of  my  remembrance,  at 
Baker's  coffee-house  in  Exchange  Alley.  He 
desired  to  borrow  of  me  4:i0/.  upon  the  credit 
{  of  that  note :  1  arcordingly  made  him  a 
draught  on  Aleos.  C'aswal  and  Mount,  with 
whom  I  lef\  mv  cash,  for  that  aum ;  lor  a  seeii* 
rit^  for  whicn  he  left  that  note,  and  he  pro<- 
mised  tliat  he  woAM  pay  it  in  ajpew  days. 

SSeij.  Whitaker.  Did  he  taki^  Imy  particnkr 
notice  of  the  indorsement  ? 

Harle.  Not  much.  Sir.  ' 

Serj.  Whitaker.  Was  it  then  indorsed  ? 

Harle.  Yes,  Sir,  I  am  sure  it  was ;  for  I 
was  desired  to  lend  the  money. on  a  note  so  in- 
dorsed. 

Seij.  Whitaker.  The  note  then,  upon  thia 
occasion,  was  left  in  your  hands  alter  that  it 
was  so  indorsed.  Was  it  not  ? 

Harle.  Yes,  Sir. 

Serj.  Whitaker,  Upon  what  occasion  did  il 
happen  to  be  sus|iected  or  discovered  ?  Did  you 
pay  it  yourself,  or  your  ffohlsmitb  ? 

Harle.  Mess.  Caawaland  Mount,  on  whom 
I  made  a  draught. 

Serj.  Whitaker.  Have  you  thai  dranght  f 

HaWc.  Yea,  "" 
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Sun.  WkUMker.    It  bilh  been  deliTerad  op, 
batb  itr^jEr«r/e.  Yaih  Sir,  and  cmcelled. 
Serj.  WkUaker,  Oo  what  occasion  P 

HMe.  Wlien  I  asttle  mjf  aocoonts  with  my 
gtidamitht,  I  take  oji^  my  noiea. 

Mr.  Sirmnge.  You  were  going  to  give  us  an 
eeoooot  bow  yon  came  to  suapect  tbia  note  ? 

Harle.  Itbink  it  was  on  September  9, 1728, 
1  waa  io  Exchange  Alley  all  the  morning,  my 
buainaM  calling  me  thither.  At  two  I  went 
bonae  aa  usual.  It  aeems  there  was  a  mesaage 
lalt  with  my  servant  by  Mr.  William  Hales, 
thai  be  bad  paid  to  my  goldsmith  4JM>/.,  part  of 
ibe  money  which  he  owed  me ;  for  he  owed 
me  elhtr  meoey  on  secority.  He  went  to 
them  and  psid  them  this  money,  for  which  he 
took  a  memorandum  that  lie  bad  paid  them  ao 
mocb  money  upon  acoount.  Going  then  to 
Bethnall  Qreeo,  wboi  I  came  liome  Mr.  Gas- 
wal  laid  ne  what  bad  happened.     There  ia 

el  be)  a  aad  thing  bath  baopened;  Mr.  WiU 
Halea,  with  whom  you  nave  transactiona, 
ia  lakeifr  op  Ibr  foigery.  He  hath  (laid  to  us 
to-day  450}.  upon  your  account,  which  is  at« 
lacibcd  in  our  banda.  It  seems  there  was  found 
ia.ftua  pocket-book  a  memorandum  which  gave 
ai^  aocoont  of  hia  paying  that  sum  to  them. 

Soj.  WhiUiker.  Was  this  the  firat  occaaion 
•f  your  auapicion  ?'^Harlc  Yea,  Sir. 

Seij.  Whifker.  What  did  you  do  upon  that  ? 

Harle.  I  had  aaked  a  gentleman,  now 
ia  court,  some  daya  beiiore,  knowmghim  well 
•oquainted  with  Mr.  Edwards,  and  the  affairs 
of  the  Exchequer,  whether  he  knew  Mr. 
Kdwarda'a  band-  writing,  and  whether  be  knew 
that  Id  be  Mr.  Edwards's  band- writing?  He 
aaid,  be  believed  that  it  waa.  I  indeed  myaelf 
belioved  tlvU  it  was.  AAer  that  Mr.  Hales 
iraa  taken  up  (I  think  that  it  waa  the  Weilnea- 
day  or  Thursday  after),  I  went  Up  to  the  Ex- 
chequer to  that  ffentlemaa  to  get  him  to  go 
with  me  to  Mr.  Edwards.  He  went  up,  but 
Mr.  Edwarda  was  not  there.  We  then  went  into 
the  ball,  where  we  met  with  Mr.  Edwards,  who 
aeemcd  to  be  very  much  surprised.  As  to  the 
wMe  (aaid  be)  1  know  nothing  of  it.  Aa  to  the 
Wad-writing,  he  could  not  positively  say  whe- 
Iber  it  was  his  own  or  not ;  if  (said  be)  it  is 
mine  band,  it  is  made  an  ill  uae  of.  We  went 
mmediately  to  the  coffeehouse  to  enquire  after 
Mr.  Robert  Hales,  thense  to  the  Cock- pit, 
and  thence  to  his  house ;  but  met  not  with 
him.  I  >en  left  Mr.  Wright  and  Mr. 
^warda.  I  told  them  that  my  business 
nqairad  me  to  go  into  the  city.  They  re- 
eonred  to  nieet  Mr.  Robert  Hales,  and  enquire 
^  him  whether  it  waa  his  note  or  not 

X.  C.  Barom.  Read  the  note  diatinctly. 

Note  read,  <•  Mm  13, 1728. 

**  1  promise  to  pay  to  Samuel  .Edwards,  esq. 
or  ordler,  the  sum  of  eight  hundred  pounds 
%itbin  three  months  after  date,  for  value  re- 
ceived. RoBEBT  Hales." 

Indorsement,  '*  Pray  pay  to  the  order 
of        forj^  value  reoeiycd. 
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Draught  read,  **  SI,  Meaa.  Caswal  and  Momt 

"  June  13, 1798.  Pay  to  Mr.  William  Hala» 
or  bearer^  on  deoMud,  four  hundred  and  fifty 
pounds.  RoBBT  Harlb.*' 

X.  C.  Baron,  Sir,  you  say  that  you  are  ae« 
quainted  with  the  baad-n  riting  of  Mr.  Edwards » 
do  you  not  ? — HarU.  No,  Sir. 

Att.  Gen.  My  lord,  we  beg  that  the  gentle- 
men  of  the  jury  will  kx>k  upon  the  imlone* 
ment.  But  before  it  be  put  into  their  banda,  I 
would  make  an  observation  thereon.  It  ap* 
peareth  by  the  end  of  the  paper  thatitiacn^ 
off  from  somethine  else,  it  u  not  straight  aa 
it  would  be  naturally,  but  aeema  cut  off  oUiqae^ 
ly :  And  there  ia  the  tail  probably  of  a  letter 
of  the  direction  of  the  cover  whence  we  pre- 
sume it  cut  off.  Then  the  wivda,  *  Pray  pay 
to  tbe«order  of,'  at  a  distance  from  the  other 
words,  *  for  the  value  received.'  There  is  thia 
material  also,  that  the  worda  *  for  the  value  re- 
oeived'  are  not  usual  wjorda  in  an  indorsement ; 
when  the  words  *  value  received'  are  mentioned, 
still  more  nmiaual  to  put  in  the  word  *  the'. 
But  the  word  *  free'  being  there,  there  must  bo 
some  way  contrived  to  use  tboaeliBtters :  An  o 
is  therefore  crowded  In  between  they  and  the  r : 
Aad  then  the  y  aeems  to  be  a  much  blacker 
ink  than  the  rest :  And  then  aa  to  the  two  ee*a, 
the  one  of  them  the  y  is  drawn  ftom,  and  the 
other  of  them  standa  for  the  other  part  of  the 
cbntractioo. 

Serj.  Whituker.  Look  on  it,  genttemeoi  and 
yon  will  find  it  as  mentioned. 

Att.  Oen,  Obaerve,  gentlemen,  over  it  there 
is  a  stroke  or  hook. 

Mr,  John  Spicer  Mwwn, 

Att.  Gen.  Mr.  Spicer,  What  emptoyflMiil 
are  you  in  under  Mr.  Edwarda  ? 

Spicer.  A  clerk,  Sir,  in  the  Exchequer. 

Jtt.  Gen.  How  long  in  that  capadty  ? 

Spicer.  Aboilt  ten  years  in  that  capadty: 
But  in  all  I  have  served  him  for  34  years. 

Att.  Gen.  Have  you  known  in  all  that  tinse 
any  money- dealings  between  Mr.  Edwarda 
and  Mr.  Robert,  or  Mr.  WUliam  Halea? 

Spicer.  No,  Sir. 

Att.  Gen.  If  there  had  been  any,  do  yoo 
think  that  you  should  have  known  it? 

Spicer,  Yea,  Sir,  I  believe  that  I  sIkmiM  ;  for, 
aa  to  affairs  of  that  nature,  I  believe  that  J  know 
as  much  as  any  except  himself. 

Att.  Gen.  luook  upon  that  note.  Do  you 
take  any  part  of  that  note  to  be  hia  band* 
writing? 

Spicer.  The  name  is  his ;  and  the/ 1  believe 
is  bis.  As  to  the  other  letters  they  are  ao  al- 
tered that  J  cannot  aay.  •  Value  received'  ia 
not  hia. 

Att,  Gen.  Are  you  acquainted  with  hia 
writing  ? — Spicer.  Very  weft.  Sir. 

Att.  Gen.  Have  you  seen  him  frank  letters? 

Spicer.  Yea,  Sir. 

Att.  Gen.  What  ia  bia  method  of  ftanking  ? 

Spicer.  *  Free  Samuel  Edwarda.* 

Mi.  Gnu  Doth  he  write  the  word  <  ^*I 
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Metf.  Yt^SiT. 

Aii.  Gen.  W  bal  lort  of /*  doth  be  make  t 

Spkcr.  A  lorl  of  douUe/ just  euch  as  ie 
flere* 

Att*  Gen,  Do  yoa  take  the  letter  o  tb  be  his 
baod-wriiiagP 

S^ker,  .It  IS  an  altered  letter.    It  was  soese* 
\kuDg  else  turned  ioto  an  o. 
.  Ait.  Gtn.  Tbe  r,  wbat  is  that,  doth  it  not 
•cem  to  ha? e  beea  aootber  letter? 

Spicer.  Yes,  it  seems  altered  from  another 
letter;  but  Umgltiifly  done. 

Serj.  WkUmker,  We  will,  my  lord,  call  oneof 
Mr.  Caswars  apfreotices  to  pro? •  that  this 
draaght  hath  been  eomplied  with. 

Mr.  George  Branthcait  sworn. 

Sen.  WhilMker.  Do  yon  kwk  upon  that 
4raii|nit.  Do  yoo  remember  whether  it  was 
ever  brooght  to  vou,  and  by  whom  ? 

BrmUkvaii.  I  believe  ii  was  broa|{ht  by  Mr. 
Halee. 

8eQ.  WhUuk9r.  To  yon  r 

BratUkmaii.  Yes,  Sir,  and  it  was  marked  by 


Trial  of  nriUiamOUes, 


l« 


Seij.  Wkiimkmr.  What  bad  he  for  H  P 
.  Brimtkmmii.  He  liad  of  me  two  notes.  One 
was  for  950^  the  other  lor  atOl.  whieh  was 
4T0^  and  he  brought  besides  this  dcanghi  two 
notes  of  Wanley's  for  80/.  whieh  made  the 
Jbalance. 

Serj.  WkUaker.  Whom  were  they  payable 
itoP 

Brantkmait.  One  to  one  Calthrope,  and  the 
«ther  10  himself. 

L.  C.  B.   You  say  there  were  two  notes  yoo 
gave  him.    Whom  was  the  250L  note  payable 
to? 
.    BratUkmmU.  To  Mr.  WilUam  Hales. 

L.  C.  B.  And  who  was  the  SSO/.  note  made 
payable  to? 

Brwtkmmii.  To  one  Chariton  Thrap.    He 
gave  me  this  draught  of  Mr.  Harle's  for  950/. 
and  notes  of  twenty  pounds. 
.    JL  a  fi.    Whom  did  yon  say  tbe  9901  note 
was  emde  payable  to? 

BrwnikmmL  To  one  Chariton  Throp. 

Att,  Gen,  My  lord,  we  have  done  with  our 
nvidence. 

L.C.B.  Well,  what  do  you  say  to  this  ? 

6eij.  DmrneU.  I  have  nothing  material  in 
mine  instruetions ;  therefore,  I  mil  not  trou- 
ble your  lordship. 

Mr.  Lacy.  I  take  leave  to  observe,  that  it 
4oth  appear  that  no  prejudioe  is  done  by  this 
note.  The  450/.  borrowed  on  it  bath  beoi  ro* 
fiaid. 

AiL  Gen.  Mr.  Hales  owed  Mr.  Harie  mo- 
ney upon  other  acconnis,  and  he  bad  it  upon 
account:  And  besides,  it  is  attached  in  the 
goldsnoith's  hands,  and  it  was  on  the  very  same 
day  that  he  was  taken. 

X.  C.  Boron.  Gentlemen  of  the  Jnry,  this  is 
an  indictment  against  WilUam  Hales,  gold- 
amith,'  for  a  very  great  misdemeanour.  It  b 
for  forging  an  indoisemert  on  a  piomiswry 
iMila  for  goo/,  te  the  ohaiging  of  Hm  person 


indorsing  with  the  naymentof  tbissnro  ;  an 

the  pobnshin^  of  this  indorsement  as  a  tni 

one,  knowing  it  to  be  so  forged.     It  is  a  ver 

great  offcnee,  a  misdemeanour  ol'  the  htghei 

nature ;  not  only  as  it  aflects  particular  per 

sons,  and  chaq^es  the  person  whose  non>e  i 

made  use  of  with  the  payment,  buWas  it  is  de 

stmctiveto  all  commerce:  You  are  therefor 

to  consider  what  account  the  defendant  c« 

give  of  it.    llie  indictment  sets  ^nrth  that  th 

defimdant  had  in  his  custody  a  oertaia  note  s 

a  writing,  purportingto  be  a  promiseory  noti 

with  tlie  name  of  Robert  Ilalesi   by  whic 

note  it  was  supposed,  that  Robert  Ualea  prs 

mised  to  pay  to  Samuel  Edwards,  es^ .  or  hi 

order,  the  sum  of  800/.  within  three  monti 

after  date.    And  upon  this,  the  charge  by  tb 

indictment  is,  that  the  defendant^  with  an  in 

tention  to  charge  Mr.  Rdwards  with  the  pa> 

ment  of  tbe  money  oonUined  in  this  indorss 

note,  and  to  defraud  and  deceive   him  an 

othen,  on  tbe  ISth  da?  of  June  did  fkleel 

and  dcoeiifully  forge  and  counterfeit  a  certai 

indoraement  on  this  note  in  these  English  won 

foUowing:  **  Pray  pay  to  the  order  of  f 

the  value  reoeif  ed,*'  over  the  name  of  Samu 

Edwards,  as'if  subscribed  to  that  hidorsemeni 

and,  that  knowing  the  same  to  be  afbrged  ai 

counterfi?tt  hidorsement,  he  pubUshed  the  saa 

in  order  to  deceive  several  persons,  the  king 

sobiects,  as  a  real  indorsement,  as  well  aa 

defraud  the  said  Samuel  fidwanls,  esq.     No 

in  order  to  prove  this,  the  eouneel  gave  son 

aoeount  of  the  drcomstances  of  the  defendai 

the  character  of  Mr.  Edwanto,  the  acouain 

ance  between  them  as  neighbours.     And 

shew  you  the  circumstances  of  the  fhct,  Um 

have  caOed  several   witnemes:    First,  tbi 

called  a  servant  of  Mr.  Edwards's,  who  me 

tiooed  that  he  had  lived  some  comuderable  tn 

in  Mr.  Edwards's  service  |  during  which  tin 

the  defendant,  Mr.  Hales,  hath  rraqnently,  f 

several  years,  sent  to  Mr.  Edwards  to  ha 

franks  delivered  him  in  the  name  of  Mr.  B 

wards,  who  hath  for  soose  yean  been  a  memb 

of  pariiaroent,  In  order  to  send  them  finee 

the  pontage.     It  sppears  that  this  bath  be 

done  fhr  several  years ;  and  the  usual  ws 

was,  when  Mr.  Bdwards  had  received  the  i 

reetion  of  the  name  of  the  person,  he  himn 

wrote  tbe  whole  superscription,  and  then  se 

•oribed  to  frank  it   *  Free  aamuel  Edward 

HeteNs  you,  that  in  the  beginning  ef  July  la 

several  covers  trere  brought  to  him  for  rani 

made  up  aa  you  may  perceive  pretty  lari 

Theoovers  were  broofnt  over  to  Mr.  Edward 

housebyaeervaator  Mr.  Hales^s.    Them 

sage  was,  that  Mr.  Hales  desired  some  frm 

upon  these  covers,  particularly  desiring  tb( 

to  be  franked  without  any  superscription.    J 

saith,tiiat  these  were  left  in  thia  manner,  i 

were  all  ddi? ered  to  a  servant  of  Mr.  Edwai 

with  this  desire,  that  he  would    only  wi 

thereupon  «'  Samuel  Edwards  free  :*'  that  i 

rest  might  be  left  to  be  filled  up  by  Mr.  Hala 

he  thought  fit.    He  tells  you,  that  when 

•i  his  master  having  as 
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•bicrTcf ,  ilirayt  wrote  bimielf  tlie  whole  super*  ^ 
•eriptioo,  hii  niMter  refused  to  do  this;  and 
tkivefore  these  covers  remoioedwitboBt  frank- 
ing: Mr.  Edwards  would  not  accommodate 
the  defendant,  Mr.  Hales,  in  that  manner  with 
bis  band,  and  leare  the  rest  blank  lor  another 
person  to  fill  op  as  he  thought  fit.  This  was 
▼erj  prudently  done;  Mr.  Edwards,  who  is  a 
gentlemau  in  business,  might  well  apprehend 
that  an  opportunity  might  be  hereby  given  to 
serve  purposes  that  it  might  not  be  in  his  power 
toeontfool.  This,  gentlemen,  is  made  use  of 
as  proof  of  an  attempt  by  the  defendant,  to  gci 
soeh  sort  of  franks  into  bis  power  to  make  use 
of  to  such  a  purpose  as  thb.  The  next  witness 
that  they  called  is  Anne  Clarke,  who  saith 
that  she  is  Ukewiie  a  servant  to  Mr.  Edwards, 
and  she  prodoceth  a  note  written  by  Mr. 
Hales,  and  saith,  that  this  was  brought  to 
the  bouae  of  Mr.  Edwards,  with  a  desire  to 
bave  some  franks  directed  to  each  of  t^iose 
pensons,  two  to  each  of  these  three  several 
persons  :  She  saith,  that  it  was  some  time  hut 
aaouaer,  she  thinks  about  July.  She  saith, 
that  when  her  master,  Mr.  Edwards,  came 
borne,  she  shewed  it  to  him:  and  BIr.  Ed- 
wards declined  giving  or  aocommodsiing  Mr. 
Hales  with  franks  to  these  persons.  The 
reason  that  he  gave  was  tfiis :  Mr.  Hales  (said 
he)  bath  both  abrother  and  a  nephew  that  are 
members  of  the  House  of  Commons ;  and 
therefore  he  need  not  send  to  me  for  franks, 
when  he  may  have  them  from  his  own  rela- 
tioiis;  he  therefore  declined  it  at  that  time. 
These  were  the  durections :  Two  to  Mr.  Levett 
of  Huntingdon,  two  to  John  Pratt,  esq.  at 
Bristol,  two  to  Stephen  Mitford,  esq.  at  Bristol. 
Gentiemen,  to  corroborate  this  evidence  that 
this  note  came  from  the  defendant  Mr.  Hales, 
Mr.  Booth  is  called.  He  is  asked,  whether  he 
is  well  acquainted  with  the  hand^writing  of  the 
defendant  Mr.  Hales  ?  He  saith  that  he  is,  and 
that  he  verily  believes  that  this  note  is  his 
band-writing.  It  hath  been  observed  by  Mr. 
Attorney,  that  there  seems  to  have  been  some 
design,  the  form  wherein  it  is  wrote  being  very 
proper  to  give  an  opportunity  for  an  alteration ; 
that  each  of  these  directions  is  very  short,  and 
would  take  op  at  roost  but  one  line^on  the  su- 
perscription or  outside  of  the  cover ;  that  there 
would  have  been  a  considerable  space  left,  so 
that  when  Free,  Samuel  Edwards,  was  wrote, 
there  would  have  been  a  sufficient  space  of 
^per  to  write  a  note  or  any  thing  over  it. 
This  is  the  observation  that  bath  l^n  made 
ufNia  this  note  of  directions.  After  this  they 
produce  Mr.  Robert  Harle,  who  is  secretary  to 
the  million  bank,  to  witness  to  the  particukr 
fact  He  saith,  that  this  note  was  on  the  IStb 
of  June  last  brought  and  delivered  to  him  bj 
the  defendant  Mr.  William  Hales.  He  saith, 
that  be  was  then  at  Baker's  coffee-house  in 
£«;baoge-alley ;  that  the  defendant,  Mr. 
Hales,  came  to  him,  and  produoed  this  very 
sole  of  800/.  payable  to  Samuel  Edwards,  esq. 
within  three  months,  subscribed  Roboit  Hales, 
aa'  indorsed  fai  tba^  name  of  Samuol  Edwards, 
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and  desired  bim  to  advaooe  bitt  460/.  vpsA  Umi 
ciadit  of  that  aote;  that  seeiiM^  a  promissory 
note  made  nayable  to  SeroueTEdwarda,  esq* 
and  indoffseu  by  the  said  Samuel  Edwarda,  eaq. 
this  appeared  to  him  aufficient  security  |o  leadl 
450/.  upon;  tliat  be  did  thereupon  ooosplv 
with  the  request  of  the  defendant,  Mr.  William 
Hales,  to  advance  him  that  sum ;  that  be  drew 
a  draught  for  it  on  Caswal  and  Mount,  who 
were  his  goldsnoiths  fer  this  son,  wbidi  dnuffbl 
he  took  up  afterwards,  and  allowed  in  bia 
settling  of  his  accounts  with  his  goldsmttbs  | 
that  at  that  time  when  the  defendant  brought 
this  note  to  him,  this  very  note  was  dekveredl 
to  him,  with  this  very  iodoraement  that  is  no^ 
upon  it, 

for  «« 
Samuel  EnwAaDs.'' 


C( 


Pray  pay  to  the  Order  of 
value  reoeiveil  ** 


He  saith,  that  he  is  sure  that  it  was  tbus  iof^ 
dorsed  when  it  was  left  with  him,  he  being  de- 
sired to  lend  the  money  on  a  note  so  indorsed  ; 
that  it  bath  been  in  bis  custody  ever  since,  sa 
that  he  ia  sure  there  bath  beoi  no  alteration 
made  thereon  since  that  it  waa  delivered  onto 
him.  You  may  remember  that  he  waa  partis 
cularly  asked,  are  yousure  that  it  was  indorsed 
when  it  waa  delivered  you?  He  saith  that  be 
is  sure;  and  indeed  the  thing  bespeaks  itself. 
*  When  a  note  is  made  payable  to  a  particular, 
person,  if  any  other  person  brings  it,  every  one 
ejcpects  that  there  should  be  an  indorsement 
to  wtitle  any  person  that  is  not  the  very  perron 
to  whom  it  was  made  payable.  I  am  tbere^ 
fore sture  (saith  he)  that  it  was  so  indorsed: 
and  as  Mr.  Edwards  was  a  person  of  verjT 
great  dealings  and  considerable  substance,  and 
so  likely  to  have  such  a  note  made  payable 
to  biro,  I  therefore  gave  credit  to  this  note  aa 
a  sufficient  security  to  reimburse  me  the  450/. 
which  I  advanced  thereupon.'  This  fact  ha 
tells  you  was  thus  transaicted  at  that  time; 
and  be  is  sure  that  he  received  it  from  the  de ' 
fendant  thus  indorsed,  and  that  the  defendant 
hath  had  the  benefit  of  the  draught  which  he 
gave  him  on  the  credit  thereof  Mr.  Harle 
iuuh  allowed  this  in  settling  his  accounts  wkb 
his  goldsmith.  Upon  this  the  note  hath  been 
read  to  shew  you  the  purport  tiiereof,  and  the 
indorsement  thereon.    The  note  b  this, 

"  May  13, 1728. 

<*  I  promise  to  pay  to  Samuel  Edwards,  esq. 

or  order,  the  sum  of  eight  hundred  pounds, 

within  three  months  afWrdate,  for  value  re« 

ceived.  "  Robkbt  Haixs."   ' 

Then  upon  the  back  of  the  note  there  is  this 
indorsement : . 

"  Pray  pay  to  the  order  of  for  «« 


value  receiv 


Samubl  Edwards.' 


Mr.  Harle  goeth  on  in  the  account  which  be 

{l^ives  you,  and  saitb  that  thia  note  was  left  in 
lis  hands  in  Jane;  and  that  on  Sept.  9,  after, 
he  was  in  Exchange-alley  all  the  morning  till, 
about  two  ;  that  tMre  waa  a  mossago  left  §09 
at  Baker's  co0oe*  boufle,  but  be  t eoeiieiit 
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BOttlMre;  flnl  he  wwit  home,  and  bctrd  tfuit 
there  wee  e  meif  i  left  fbr  bin  by  Che  tie- 
tadaet,  Mr.  Helee,  el  Btker*i  coffee- honee; 
UmH  he  went  oat  is  the  efWnieoo,  awl  herf 
■et  e  perticohur  eeoovat  of  the  meeii)a;e  UN  be 
eeoM  hooie.  The  ncenge'  wee  from  Mr. 
Helei,  that  he  heil  that  momin^  paid  to  bis 
foMamilbaCaewal  aod  Meant  4501. on  his  ac- 
count: Mr.  Harle  tells  you  that  there  was 
more  money  doe  to  him  oo  eecnrily.  80  much 
flseney  was  then  paid  in  discharge  of  so  much, 
part  of  money  adTanced  by  him  lo  Mr.  Hales, 
•nd  it  waa  the  exact  sum  which  had  been 
adtancedontfae  13th  of  June  00  the  credit  of 
Ihie  note.  He  telle  you,  that  in  the  cfeninif 
Mr.  Caswal  came  to  him,  and  told  bim  tliere 
was  a  melancholy  account,  that  a  sad  accident 
bad  bapMoed:  for  Mr.  WOliam  Hales,  the 
person  that  had  paid  them  this  money  on  bis 
nooonnt,  wes  taheo  op  fer  fotgery,  and  this 
money  was  attached  in  their  hands  fbr  to  pre- 
vent bis  issoini^  it  out.  Mr.  Harle  tells  you, 
thatthmwastbeftrstdiscovery  that  he  had  of 
the  particofair  tact,  that  gate  bim  occasioo  to 
make  the  more  particular  euquiry :  he  had  in- 
deed two  or  three  days  before  spoke  to  a  gen- 
tleman of  the  Exchequer,  one  Mr.  Wn^t, 
had  ahewed  bim  the  indorsement ;  and  baring 
some  suspicion,  asked  him  whether  he  was  ac- 
quainted with  Mr.  Edwards's  hand,  and  whe- 
ther be  thought  that  that  was  his  band- writing  ? 
Mr.  Wright  thought  it  was  a  little  odd,  was 
something  difl&lent,  but  beUofed  that  it  was 
*  Mr.  Edwards's  hand,  as  Mr.  Harle  himeelf 
ahwtbongbttbatit  was.  He  saith,  that  aflcr 
that  the  Mendant  was  apprrhended,  be  went 
to  Mr.  Wright  to  desire  bim  to  go  with  bim, 
that  they  might  bate  from  Mr.  Edwards  more 
particular  satisiiction.  They  went  aod  met 
with  Mr.  Edwards,  in  Westminster- hall, 
ahewed  him  the  note,  asked  him  whether  he 
knew  of  it,  and  wbedier  it  was  his  indorm- 
mentf  Mr.  Edwards  was  very  much  startled. 


TrMrfWilHtmHmlei, 
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•nd  said,  that  he  never  ffave  any  such  note, 
and  knew  nothingof  it  llr.  Harle  asdLcd  bim 
whether  the  name  was  his  hand-writing  ?  He 
said  that  if  it  was,  an  ill  use  was  made  of  it 
Mr.  Edwards  took  a  copy  of  it,  and  kept  it 
by  bim.  The  note  hath  been  read  to  you,  and 
appears  to  be  a  promissory  note  in  the  name 
of  Mr.  Robert  Hales,  for  800/.  ppyable  in  three 
months,  to  Samuel  Edwards,  esq.  The  indorse- 
ment is 

•«  Pray  pay  to  the  order  of  fbr  y« 

value  reoeiTedy  Samuel  Edwabos." 

Gentlemen,  upon  the  producil^f  and  reading  of 
this  note,  Mr.  Attorney  bath  made  eereral  ob- 
aenrations  on  the  manner  of  writing  it.  You 
hare  bad  the  inspection  of  it,  aod  something 
very  particahur  appears  to  every  one's  view.  It 
b  by  the  counsel  tor  the  proeeculor  supposed, 
that  this  note  most  be  fonncd  from  part  of  a 
frank  cover  signed  '  firee  Samuel  Edwards,' 
Jfrtc  being  turned  into  for  ye  value  received ; 
that  there  is  the  remainder  of  anoiher  letter. 
And  yott  may  obaerve  wbet|ier  there  is  a  ssl- 


I  vedffe  or  any  thing  of  that  nature,  that  shewelb 
I  it  to  have  been  the  outside  of  a  ehect  of  neper. 
\  All  the  edgee  indeed  seem  to  be  smooOi  aod 
clean  ae  a  paper  that  is  cat  The  indoiie<« 
ment  begins,  •  Pny  pay  to  the  order  of 
for*  then  comee  ««,  and  then  e  large  distanee 
between  that  and  *  value  received.'  80  that  it 
seeme  pretty  extraordioary  if  any  one  waa 
honestly  writing,  and  had  a  paper  net  writlen  en 
before,  that  they  should  write  in  thb  nManer, 
that  the  word  ye  should  be  tacked  to  the  word 

*  for/  aod  pot  at  such  a  disunco  from  *  vainn 
received.*  *  Received'  followa  *  value*  inmne* 
diately  in  a  more  plain  writiof :  besides,  it  ie 
unusual  lo  make  uee  of  the  word  ye  befikw 

*  value  reeeived ;'  but  they  aav  it  ia  more  |e- 
nerally  •  value  received.'  Vou  have  an  m- 
stance  ia  the  note  ihielf ;  the  conclusion  of  the 
note  is  *  value  received :'  and  I  believe  the  eh- 
eervatioo  is  just ;  that  it  m  not  so  usual  tosay 
«  For  yt  vame  received.*  Rot  the  obeervatieii 
of  the  ootmsel  was  thia,  that  there  was  a  ne- 
cessity of  this  in  order  to  acoommodate  the 
letters  to  the  fbf]gery  ;  es  thb  words  now  stand 
they  exactly  suited.  And,  gentlemen,  the  f 
is  of  a  paler  ink  than  the  ar^  end  these  letter^ 
thicker,  and  acem  of  a  deeper  ink.  If  there 
were  two  el's  before,  the  alteration  and  making 
the  other  letlera  ronat  occasion  the  thicfcnessof 
these  letters,  and  their  aeeming  of  a  blacker 
ink.  .  Other  letters  betnff  to  be  superindueed, 
they  must  of  necessity  be  thicker  and  deeper 


than  the  first  letters.  Here  is  a  very  atraave 
aort  of  an  r,  and  the  0  aeeme  very  odd.  At- 
the  end  of  the  riaaometbing  made  nee  of  to 
assist  to  nmke  the  upper  part  of  the  y  which 
doth  not  stand  deveriy.  And  you  will  IhMl 
that  part  which  ia  the  head  of  the  y  OMieh 
thicker  than  the  other  part  that  makea  up  the 
y.  And  then  on  the  side  or  one  sbonlder  of 
the  y  there  is  a  sort  of  e  put  You  amy  see 
how  impropsriy  it  stands.  It  ie  net  an  e  di- 
rectly over  they,  which  ia  the  way  aometimes 
of  writioff  *  the*  abort;  but  it  cornea  lo  the 
bottom  of  the  headof  they.  So  thai,  gentle* 
men,  theee  are  the  obaervationa  that  have  been 
made  by  the  counael.  Yon  have  aeen  tbla 
note,  and  may  obaerve  upon  it,  whether  yea 
think  theee  obeervationa  plaia,  proper  and  ^ust  f 
Upon  this  occasion,  another  servant  of  Mr. 
Edwarda  ia  called,  one  Mr.  Spioer.  He  saith^ 
that  he  hath  beenaderk  in  the  Excheqoer 
above  ten  years,  but  in  the  whole  in  Mr.  Ed* 
wards's  service  upwards  of  90  years ;  that  he 
is  welt  acquainted  nith  bb  public  dealings  and 
private  transactKNis  in  money  >  matters :  and  thai 
be  never  knew  or  beard  that  ne  had  any  money- 
dealings  with  the  defendant,  which  be  believes 
he  should,  if  there  bad  been  aoy ,  being  his  derk. 
and  acquainted  with  his  monev- dealing.  And 
be  aaith,  that  as  to  the  name  Samuel  kdwards,,. 
he  believes  it  to  be  Mr.  Edwards's  proper 
band- writing,  bdog  very  well  acquaiaUsd  with 
bis  band.  And  be  aaitb,  that  as  to  the  ia- 
doraement,  he  believce  that  tbe  /  is  hie,  bns 
not  the  other  lettera ;  that  lie  is  satisfied  thigt 
'  vahw  raecived'  is  out  Mr.  Edwards's  writinf « 
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Ami  be  ttith,  that  the  o  and  r  he  doth  Dot 
take  to  be  Mr.  Edwards's  baod-irritinfTi  but 
an  altemtioD  from  soeaeihiilg  thai  Mr*  £d- 
'  wards  had  wrote  before ;  that  the  usual  way  of 
Mr.  Bdwaids  fraukiiiff  it  '  flree'  with  ft  ff.M 
hettffree ;  and  that  the  o  appears  to  be  made 
out  of  an  altered  letter.  80  that  this  is  a 
proper  obserration,  that  there  is  an  alteration^ 
as  tbtfjf  belie?e  upon  their  oatlis.  He  saith, 
that  it  is  bungling ly  done ;  that  he  apprehends 
itdeaeas  hath  been  mentioned,  well,  aoo- 
Iber  "witness  is  called,  Mr.  George  Branth- 
iraiie,  a  s«rvant  to  Mess.  Caswal  and  Mount 
Hesaith,  that  this  draught  was  brougfht  to 
their  effiee  br  tha  defendant  himself,  becanse 
be  hath  pnt  bis  mark  upon  it«  aa  is  proper  for 
seraans  of  snob  dealings ;  that  that  mark  of 
Wat  the  bottom  remtncu  htm  that  the  defen- 
dant brought  it.  Upon  the  bringing  of  this 
dras^t,  he  had  two  noies  from  this  witness 
•a  aoeaont  of  his  master ;  one  was  for  360/. 
tbeotberforSSO/. :  thatcame  to470/. :  there- 
fhre  the  deficiency  of  this  draught  was  to  be 
aappNed  with  another  to  make  up  that  aum 
complete.  Therefore,  he  saith,  that  he  brought 
notes  of  Waniey 's  for  SO/,  which  made  up  the 
balance.  The  note  for  350/.  he  saith,  was 
made  payable  to  the  defendant  himself;  and 
that  lor  tSO/.  to  one  Charlton  Throp ;  and 
that  at  this  time  the  draught  and  Wanley's 
MMes  were  delivered  to  him  for  these  notes  on 
aceoontof  Mess.  Caswal  and  Mount.  This  is 
the  account  given  by  them.  The  defendant 
liimsdf  and  his  counsel  are  here.  Nothing 
material  is  said  by  them  in  defence,  only  Mr. 
LacY  mentioned  that  there  is  no  damaj^  done 
by  turn  note,  the  450^  borrowed  on  it  being 
repaid.  To  this  it  was  replied  by  Mr.  Attor- 
ney, that  the  money  was  paid  upon  account, 
there  being  other  monies  doe  to  Mr.  Harle  on 
aecurity;  and  besides  it  is  attached  in  Mr. 
Rarie*8  golds«ith*s  hands,  to  prevent  its  being 
issued  out.  Gentlemen,  yeu  will  observe,  that 
if  this  was  a  real  indorsement,  it  would  be  an 
assurance  of  paying  the  whole  debt.  Who- 
aoever  indorseth  a  note,  whereof  no  part  is 
paid,  is  liable  to  the  whole.  Therefore  die 
'«|uestion  is  not,  whether  or  not  this  money  was 
paid  f  But  whether  here  is  not  an  engagement 
to  pay  the  note,  which  tlief  re -payment  of  the 
money  bomweid  thereon  is  no  fence  against  f 


Therefore  if  the  money  had  been  repaid,  that 
had  been  no  acquitting  of  the  crime.  That 
will  no  more  dischaiffe  a  .penoo,  than  if  a 
felon  should  say  that  ne  is  acquitted  because 
the  goods  are  restored.  The  behaviour  after- 
wards is  not  a  sufficient  acquittal  of  a  crime. 
And  consider  ^rhen  that  was.  It  was  not 
before,  but  upon  the  Monday,  the  very  day 
that  he  was  apprehended.  Then  the  message 
was  left,  and  the  money  paid.  You  are  to 
consider,  therefore,  whether  this  did  not  arise 
from  an  apprehension  and  fear  of  a  discovery, 
in  order  to  clear  things  as  well  as  he  could  P 
Gentlemen,  as  there  is  sufficient  evidence  to  ^x 
tliis  upon  the  defendant,  so  bath  he  not  proved 
bow  he  came  by  this  note.  He  bath  not  called 
one  witness  to  shew  that  he  had  any  money- 
dealings  with  Mr.  Edwards,  or  that  he  received 
it  of  any  otlier  persou ;  but  it  is  left  on  the 
evidence  given  by  the  prosecutor.  Therefore, 
there  can  be  no  doubt  in  the  matter.  If  a 
person  is  silent  to  the  chaii^e,  and  cannot  give 
yon  any  satisfaction  as  to  it,  it  stands  as  fully 
fixed  upon  him  as  if  any  had  seen  him  write 
the  indorsement..  Therefore,  gentleman,  you 
are  to  consider,  whether  any  thing  appeals  to 
afford  tlie  least  presumption  that  thu  waaa 
true  indorsement  made  bv  Mr.  Edwards,  for 
value  received  by  him  ?  It  isy  gentiemeuy  an 
ofienoe  of  a  very  heinous  nature,  and,  if  ooi 
suppressed,  must  tend  to  hinder  all  commerce 
by  nills  and  paper-credit.  If  this  be  suffered 
to'  increase,  none  can  take  such  a  note,  unless 
he  goeth  to  the  person  himself.  It  will  rendfr 
it  insecure  to  carry  on  commerce  by  notes  or 
bills.  As  to  an  indorsement  of  this  nature, 
though  it  was  not  mentioned,  it  is  proper  for 
me  to  take  notice^  ^at  though  the  name  be 
not  named,  it  may  be  made  to  any  person. 
The  person,  in  whose  possession  it  is,  can  go 
and  receive  the  money.  80  that  the  iudurie7 
ment  is  complete  authority  to  impower  the 
person  in  whoce  possession  the  note  is,  to  re- 
ceive the  money,  and  likewise  to  charge,  the 
person  that  so  indorsed  it  with  the  re-iinburse- 
ment  of  the  money.  Therefore,  geotleroen| 
the  crime  and  offence  seenM  complete:  Upon 
this  evidence,  it  doth  not  seem  to  me  that  there 
can  be  anv  doubt  with  you,  whether  he  be 
guilty  of  this  tact  or  not. 
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47S.  The  Trial  of  William  Hales,*  for  a  Misdemeanor,  in  ob- 
taining  the  Sum  of  Four  Hundred  and  Fifty  Pounds^  from 
Mr.  William  Harle,  by  false  Tokens  :t  3  George  H. 
A.  D.  1729. 

JoryiwornoTcragiiB.  florte.  Go  the  ISth  of  June,  Mr.  Halas 

^f    t     r\^r^^yrm    ^        .^  ftDplied  lo  Hie,  to  kad  bim  450/.  apon  this 

C/«j«j.  UYEZ,  Oy«x,  if  anj  ooe  can  ib-    ^Je.    I  accordinglj  made  a  draught  on  my 

oI;2L«.«fth«J«^  Wllli^nJ-.i«^     goWbmitlia.  which    I  aujiiKJie  waa  paid  tho 
uooiJenionoilnejaiT,  fTillianitlaioaatanot    ^^^^  ^^y^  bavinc  taken  up  tfao  draoght  on 
indicted  by  the  name  ofWiitiain  flaleOy  h/t.  ibr    ge|||ui|»  ^xoit  accents 

%l7  •S?.!l?***ft"?  ^^J*^^  ^•/'^  •^*?^''       L.  C.  B.  Pflig«//y.  Mr.  Lacy,  do  you  expect 
iifMr.WilhamHarieby  afbbatoken,low]t,a    ^^  ^^  ,^|^|  ^  on  fuitherin  their  efi- 

eoimiaonr  note  in  the  name  of  Mr.  Robert  ^leocef-Mr.  Xecy.  No.  my  lord, 
ales,  whereby  the  mid  Robert  Halea  la  ran-  .       '        ^    ^ 

poaed  to  engage  to  pay  withhi  three  roontba       L.  C.  B.  Peiigc%.    Thb   indictment    b 

aflferdate,theiaroof800/:to8umielEdwarda,  affainit  IVilliam  Haica,  gohUmitb.    It  ia  for 

eaq.  with  aconnterfeit  indoraement  on  this  no€e  obtaining  upon  thb  note  a  draught  equivalent 

to  the  great  damage,  &e.    To  thb  indictment  to  money,  and  which   afVerwuda  produced 

lie  hath  pleaded  Not  Gui^.  money,  by  thb  fabe  token.    If  the  note  waa 

Mr.  Strange.  Thb  likewise  b  an  indictment  forged,  it  was  a  fabe  note.    He  brought  thb 

ngdnst  the  defendant  Mr.  WiDbm  Hales,  and  note  as  a  good  note,  to  induce  Mr.  Harle  to  ae- 

bfbr  Ikbely  and  deceitfully  obtainhig  a  sum  of  oommodste  bim  with  450/.  thereupon.    That 

money  of  Mr.  Willbm  Harle  by  a  fabe  token,  b  the  description  of  the  act  of  jparlbmeot. 

And  it  sets  forth,  that  the  defendant  having  in  that  if  any  one  by  a  fiUse  taken  doth  obtahi  or 

hb  possessioo  a  promissory  aota  of  Mr.  Rimrt  get  any  tning  or  any  ffpoda  of  another's,  cor- 

Ilales*8  for  8001.  payable  m  three  months  afler  poral  punbhraent  shall  ba  inftided.    If  thb 

date  to  Samuel  Edwards,  esq.  with  a  for^  in-  appear  to  be  a  forged  indsrsement ;   thb  being 

^praement  thereon  in  the  name  of  the  said  8a-  a  labe  token,  he  must  be  guilty.*    8o  that  the 

mud  Edwards,  esq.  did  fably  and  deoeilftilly  eridence  b  the  same  as  to  both  these  indiel- 

obtain  of  one  Mr.  William  Harle,  the  ram  of  moots. 


450^  on  the  said  note.    Thb  b  laid  tote  to  the  Tiw.nffi— .— .*•  v-^fi,.j«r* 

yreot  damage,  &c.  ^^  ^^^  ^^^  to  keep  the  Jmy 

Mr.  Hungerford.  May  it  please  your  lord-       Clerk,  Gentlemen,  answer  to  your 


•hip,  the  fact  chaiged  b  the  very  same  as  in  t  u  a 

the  fbrmer  cause  already  heard,  only  upon  a  •'"^y  ^^  ^** 


different  bw,  Sd  Hen.  8.  There  was,  it  seams,  Clerk.  Are  you  all  agreed  in  your  verdiatF 

•0  long  agone  an  abominable  practice  of  ob-  Jury,  Agreed, 

taming  money  hj  fblse  tokens.    The  act  of  par-  Clerk,  W  ho  shall  say  for  you  f 

llament  hath  pronibited  that  practice,  and  made  Jury,  Our  Foreman, 

it  penal.    There  b  but  one  witness  we  abaU  Clerk.   How  say  you.  Is   WHfiam  Hales 

kooUe  your  hndship  with.  Ouilty  of  the  roisdeineaoour  wherewith  be  b 

Mr.  HarU  awom.  charged,  in  forging  and  publbhing  an  indorse- 

ment  on  a  promissory  note,  or  not  Guilty  r 

Mr.  Hungerford.   BIr.  Harle,  pray  give  an  Foreman.  Guilty, 

account  to  mjr  lord,  and  the  jury,  when  you  Clerk.    How  say  you,  Is  William  Hales 

6rst  saw  that  note,  and  what  money  yon  paid  Guilty  of  tlie  mbdemeanour  wherewith  he 

upon  it.  stands  charged  in  obtaioing  money  bv  a  falaa 

token,  or  not  Guilty  ?—F(9rcsian.  Guilty. 


» 


See  the  preceding  and  following  Casts. 


t  These  Triab  were  taken  in  shorthand  by        •  As  to  this,  see  East's  Pleas  ef  the  Crowa» 
order  of  Mr.  Edwards.    Former  Edition.  chap.  18,  sect  6. 
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474.  The  Trial  of  William  Hales  and  Thomas  Kinneuslkt; 
Clerk,  for  forging  and  counterfeiting  a  Note  of  Hand,  bear^ 
ing  date  August  16,  1727,*  for  Twelve  Hundred  and  Sixty 
Pounds,  payable  to  Samuel  Edwards,  esq.  or  Order,  signed 
Thomas  Kinnersley,  and  indorsed  Samuel  Edwards  :  3  (jtequge 
II.  A.D.  1729. 


Jury  called  over  again,  and  swora. 

Cntr.  OyEZi  O^cz.  If  any  one  can  ia- 
fbnn  my  lord  the  kind's  justice,  the  king's  Ser- 
jeants, attorney,  &c.  in  this  cause  between  our 
soTereign  kn^  the  king  and  Witliani  Hales  and 
TbMUs  Kinnersley,  let  theai  come  forth,  &c. 

Here  the  Indictment  was  read. 

Vkx,  Strange.  Gentlemen  of  the  jnry.  This 
Is  an  indictment  against  the  two  prisoners  at 
the  bar,  William  Hales  of  London,  late  gold« 
smith,  and  Thomas  SLiunersley ,  clerk.  The 
indictment  sets  forth  that  these  two  defendants, 
being  persons  of  ill  fame  and  reputation,  and 
devising  and  intending  to  defraud  Samuel  £d« 
wards,  esq.  and  divers  other  his  majesty's  sub- 
jects, in  Biaroh  last  had  in  their  cuitody  a  cer- 
tain note  or  a  writing  purporting  to  be  a  pro- 
nissory  note  signed  by  Thomas  Kinnersley, 
aiMl^ted  Aug.  16, 17S7.  In  this  note  Tho- 
mas SLinnersley  is  supposed  to  promise  to  pay 
1,960/.  to  Samuel  Edwards,  esq.  within  three 
months  after  date,  for  value  received ;  that  on 
this  note  which  tbey  had  in  their  custodyt  they 
forged  an  indorsement  in  these  words,  **  Pray 
pay  to  the  order  of  for  value  re< 

ceiveil,  Samuel  Edwards ;"  that  thus  having 
in  their  custody  this  note  with  this  forged  in- 
dorsement thereupon,  and  knowing  this  to  be  a 
forged  indorsement,  they  did  afterwards  pub- 
Jish  it  to  be  a  true  one.  These  offences  are  laid 
to  be  to  the  great  damage  of  the  said  Samuel 
Edwards,  esq.  the  breach  of  his  majesty's 
peace,  and  the  ill  example  of  other  bis  nujes* 
ty's  subjects  in  like  case  offending.  To  this 
indictment  they  have  pleaded  Not  Guilty. 

^  Attorney  GeneraL  My  lord,  and  gentlemen 
of  the  jury,  1  am  of  counsel  on  the  same  side 
for  my  lord  the  king.  Gentlemen,  the  charge 
against  the  defendant  is  for  forging  an  indorse- 
ment on  a  promissory  note  for  1,260/.  Like- 
wise they  are  charged  with  publishing  the  said 
counterfeit  indorsement  for  a  true  one,  know- 
ing the  same  to  be  forged  and  counterfeit. 
Crentlemen,  this  is  not  the  first  of  several  facts 
of  this  nature  that  have  come  to  be  considered 
with  regard  to  the  defendant  Mr.  Hales  :  nut 
the  first  that  hath  come  to  be  examined  in  this 
place  charged  upon  the  other  defendant,  Mr. 
Kinnersley,  a  clergyman :  and  it  is  a  very  me- 

*  See  the  preceding  and  following  Cases. 


lancholy  thing  that  when  a  scene  of  forgery  of 
this  nature  b  going  on,  which  as  you  havtf 
been  told  is  of  a  very  pemiooos  nature  to  trade 
and  commerce,  we  should  see  one  charged 
therewith  that  hath  a  right  to  appear  in  that 
habit,  and  thinks  fit  to  appear  here  in  it.  Bui 
it  will  appear  that  there  is  jnst  ground  to  charge 
not  only  tha  defendant  Hales,  hotthe  defendant 
Kinnersley.  Gentlemen,  as  to  the  fact.  It  will 
seem  that  it  took  rise  in  the  same  manner  as 
the  former  fact ;  that  by  that  correspondence 
that  Mr.  William  Haka  thongfat  fit  to  let  him- 
self into  with  Mr.  Edwards,  iy  applymg  for 
frank  covers  to  send  news  into  the  country,  hei 
took  occasion  to  make  use  of  such  a  paper ; 
and  that  there  being  an  intimacy  between  bin' 
and  Mr.  Kinnerriey,  Mr.  Hales  having  by  thia 
means  possessed  himself  of  a  frank  cover  with 
the  name  of  '*  Samuel  Edwards,  ffree  *'  there- 
on, that  upon  a  piece  of  that  paper  cut  ofi'  fro^ 
the  rest,  a  promissory  note  is  written.  I  take 
it  that  the  note  wilt  appear  to  be  the  hand- 
writing of  Mr.  Kinnersley,  dated  in  a  different 
hand,  Aug.  16,  1727.    The  worda  are  these :  • 

'*  I  promise  to  pay  to  Samuel  Edwards,  esq. 
or  his  order,  three  months  af\er  date,  the  sum 
of  twelve  hundred  and  sixty  pounds,  for  th^ 
value  received.  Thomas  Kinnersley." 

Go  the  back  of  the  paper  tliese  circumstances 
will  appear :  first,  the  edge  of  the  paper  on  that 
side  of  it  where  the  indorsement  is  wrote  ap- ' 
pears  cut  off;  and  as  in  the  former  case,  so 
here  there  are  the  tails  of  two  or  three  letters 
still  remaining  plainly  to  be  seen.  And  it  will 
appear  that  here  is  an  irregularity  and  uneven- 
ness  in  the  cutting;  the  edge  in  one  place 
smoother  being  turned  in,  and  an  book  or  dent 
made  in  the  paper.  Under  this,  pretty  near 
the  top  of  the  paper,  is  written,  "  Pray  pay  to 
the  order  of,"  then  there  is  a  wide  blank  as  in 
the  former  instance ;  then  follow  the  words, 
**  For  the  value  received,  Samuel  Edwards." 
It  appears  that  the  words  '*  for  the  "  are  writ- 
ten in  a  stronger  and  blacker  ink  than  th« 
former;  they*of  the  former  sort,  probably  Mr. 
Edwards's.  The  word  '*  the  "  is  not  written 
in  a  contraction  as  before,  but  at  length.  Here, 
instead  of  changing  letters,  erasing  or  turning, 
are  letters  written  over  in  a  blacker  ink  :  the 
other  letters,  as  the  two  ee  appear  in  a  paltr 
ink  ;  so  that  it  will  appear  to  a  demonstration  ' 
that  this  was  a  frank  turned  to  this  use.  Other 
obfervatioiii  will  likewise  appear  as  to  the 
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munner  of  penning  it :  tbit  oote  beio^  written, 
and  the  indoraement  upon  it,  it  will  appear 
what  uae  waa  made  of  it ;  and  it  will  appMr  by 
■troog^  circumstanpea,  if  not  by  the  eonfenion 
•f  tbedefiandant  Kinneralej,  that  the  name  of 
Samuel  Edwards  was  there  when  he  wrote  the 
note :  if  so  it  will  appear  clear  against  Kin- 
Bersley.  It  will  thus  appear  a  circnmslance 
to  charge  the  defendant ;  as  first,  it  appears 
that  tbm  nef  er  was  any  dealing  between  &in- 
neriley  and  Mr.  Samuel  Edwanis:  I  know 
not  that  it  will  appear  that  they  were  ao  much 
as  known  lo  eacn  other ;  and  yet  here  is  a  note 
wrote  by  Mr.  Kinneislev,  whereby  he  engaffeth 
to  pay  1,9601.  within  ihree  OHmtha  after  date, 
to  him  or  his  ofder.  It  m  very  eitraordiaary 
that  any  geptleosao  ahould  write  a  promiasoiy 
Bote,  especially  shonld  write  snob  a  note  te 

Ky  soeh  a  sum  to  aaotlter,  to  one  with  wbon 
had  no  dealinga.  It  ia  incombept  therefore 
•o  Kinnerale^  to  slww  any  soeb  dealinga,  and 
upon  what  lav  ocoasiop  it  can  be  made  appear 
to  be  gifea.  Otttknaen,  aa  thb  will  appear 
to  you  to  be  the  natnre  of  the  note  and  tlie 
Manner  of  indorrinfr  it,  and  that  there  were  no 
dealings  between  them,  ami  cuaseaoeatly  no 
nason  fiir  putting  it  in  Mr;  Edwards^  naaae, 
hot  that  his  name  waa  there,  and  te  make  him 
Iheiiidoraer;  ao  the  use  maile  of  it  was  te  carry 
it  to  Mr.  Bird,  an  officer  to  the  Hadsoo'a  Bay 
company.  Mr.  Hales  deliTcrad  it  te  him  aa  a 
true  note  and  indorsement ;  and  desired  that 
Mr.  Bird  would  accommodate  him  with  750/. 
vpon  it.  I  think  that  Mr.  Halea  gave  his  own 
note  for  that  sum :  but  as  the  principal  security 
this  note  of  Mr.  Edwards's  was  Ufh  wicb  Mr. 
Bird.  It  waa  on  the  30lh  of  March,  1797,  that 
this  note  was  left  and  thus  deposited  with  Mr. 
Bird.  And,  gentlemen,  in  April  following 
there  was  the  sum  of  450/.  as  part  of  the  750/. 
paid  by  Mr  Hales.  Gentlemen,  the  reaidoe 
not  beincrpaid  in  such  a  time  as  it  was  expected, 
Mr.  Bird  tUrected  one  Mr.  lV»mkios  to  write  te 
Kioneraley  te  ilemand  the  money,  and  to 
threaten  to  sue  fbr  it«  After  this  Mr.  Kinoer»- 
ley  came  to  him  atFenchorch-street,  the  Hud- 
aoB.'a  Bay  house.  Mr.  Bird  toM  him  that 
there  was  such  a  note  which  waa  left  with  him 
for  a  security  for  money  borrowed ;  that  there 
waa  so  much  thereof  that  remained  due,  and 

-  desired  the  uouey.  -  It  will  appear  that  ^  that 
place  and  time  when  the  note  was  shewed  to 
Mr.  Kiunersley,  he  owned  that  he  had  wrote 
thia  note,  and  said  that  he  was  an  undone  man, 
nnd  that  Mr.  Bird  must  not  expect  the  money 
ftom  him,  but  apply  to  Mr.  Edwards  who  in- 
dorsed the  note.  Gentlemen,  alter  this  decla- 
ration had  been  made  by  Mr.  Kinnersley,  in 

*  September  there  waa  a  diseoverj'  made  of  Mr. 
Gibson's  note,  upon  which  Mr.  Hales  wss 
committed,  September  9th  last :  that  gave  oc» 
caaaoo  to  every  one  that  had  received  of  Mr. 
Hales  notes  tor  their  security  to  kN>k  about 
the'ii;  which  prodaced  a  particular  enquiry 
about  this  note.  Mr.  Edwards  wss  inform^ 
tkat  a«ich  a  note  was  in  the  hands  of  Mr.  Bird ; 
hia  applying  to  Mr,  fiirdt  it  apfwaitd  in 


the  manner  that  I  have  opened  onto  you  : 
when  that  appeared,  and  that  the  note  waa 
wrote  by  Mr.  iwiiinersley  on  a  paper  signed bgr 
Mr.  Edwards,  Mr.  Kinnersley  was  taken  up. 
I  think  that  there  waa  some  diflkmhy  at  first 
for  the  constable  to  apprehend  him ;  but  at 
leoBth  he  was  apprehended  and  carried  belbre 
air  iiichard  llopkina.  it  will  appear  that  he 
was  then  in  great  confu»Mn,  and  appeared  to 
have  some  sort  of  inclination  to  make  the  only 
reparation  that  guilt  of  such  a  crime  could  ad- 
mit of,  via.  making  a  full  discovery.  He  aaid, 
that  he  would  confess  every  thing,  and  owned 
that  both  the  body  of  the  note  and  theaubacrip- 
tion  to  it  waa  his  hand-writing.  He  contiesaed 
likewise,  if  my  brief  he  right,  that  be  kaew 
that  Mr.  Edwarda'a  name  was  on  the  bnok  of 
it ;  that  Mr.  Bdwarda  was  a  atrangcr  to  liin^ 
and  that  he  had  no  dealinga  with  him.  It 
happened  at  that  tinso  that  there  waa  oee  Mit- 
fort!  preaent,  something  of  an  attorney  or  aoli- 
citor,  and  a  relation  of  Mr.  Kinnersley's.  He 
foeud  that  Mr.  Kinnersley  waa  on  a  mwgeraes 
point  when  he  dedaml,  that  he  knew  that  Mr. 
Bdwards*s  name  was  there  when  he  wrote  the 
note.  Hn  stopped  him  abort,  bade  him  canfiMn 
nothing,  aaked  him  what  he  oMontP  He  took 
his  advioe,  aed,  I  think,  denied  hia  owa  hand* 
wiitiag.  Upon  that  occasion  a  diaeofory  wan 
prevented :  he  waa  then  com  mitt  ad,  and  thiyt 
w  the  occasion  of  the  present  proaacntion.  We 
shall  call  the  witnessea.  Aa  to  Mr.  Halea,  tlM 
evidenoa  that  wo  aball  lay  before  yon  ia  kin 
osoal  practiee  of  applying  to  Mr.  Edwarda  for 
fienka,  the  nsanner  of  making  this  note  and  m* 
dorsemeot,  the  use  he  OMde  of  it,  his  pobliali* 
ing  and  depositing  of  it  as  a  true  iudnrismant^ 
when  it  apfiears  on  the  fooe  erf*  it  to  be  a  forged 
one.  It  will  appear  plainly  against  him  wat 
he  waa  ooneemed  in  the  forgery,  aed  in  tkn 
publication  of  it.  Aa  to  the  other  of  the  do* 
fondants,  Mr.  Kinnersley,  the  drcomstnncaa 
that  I  have  mentMMicd  wUI  make  it  ^pear  te 
be  hia,  and  be  as  strong  evidcneo  agamst  kin 
as  against  the  other. 

Seij.  Whiiaker.  I  will  not  take  op  any  of 
your  lordship's  time,  there  being  more  indict- 
ments ;  but  shall  immediataly  call  onr  wit- 
nesses. 

Thomas  Maddar  and  Anne  Clark  sworn. 

[N.  B.  Their  examination  waa  in  substance 
the  same  aa  in  the  former  Trial,  therefore  need 
not  be  inserted  over  sgaio.] 

Mr.  Jo4n  Spker  flwom. 

Scij.  Whiiaker,  Look  upon  that  nolo.  Aro 
you  acquainted  with  Mr.  Edwards's  hand* 
writing  ?—iSpicer.  Yes,  Hit. 

8erj.  Wkitaker,  How  long  have  you  bees 
acquainted  with  it  f 

Spictr.  Twenty-foor  years,  Sir. 

Serj.  Wkitahtr,  How  long  have  you  been  e 
clerk  to  him  f 

Spker.  Between  ten  and  eleven  years,  Sir. 

serj.  Whitaker.    How  much  is  h'is  hand  f 

^MBcr.  teMMl  BdwMda  and  tlM  f. 
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8cr^.  Whitakew,  Very  well.  As  to  the  other 
litten^  what  are  tbey  ? 

3^nier»  Some  of  them  seem  to  be  written 
•ftr  ollMr  letteni,  wbioh  I  suppose  were  |»art 
•f  the  word  *  free.*  The  r  seems  Tisible  be- 
tween the  0  and  r. 

Mr.  Sirange.  What  was  bb  method  of  writ- 
iw- the  wont  <  freer 

Sj^icer,  With  a  doable  /,  just  as  it  ia  here, 
•ft«e.' 

Mr.  Strange.  Did  ^oo  ^ rer  know  him  ase 
Hkm  word  Praok?— iS|ptcfp.  Never,  Sir. 

Serj.  Wkitaktr,  You  say  that  yoa  have  beea 
MBConed  as  derk  between  10  and  11  year*. 
Were  yoo  eaoeemad  before  for  him  P 

afic€t»  Yes,  nr* 

Seij.  Wkitaktr.  In  what  busine»r 

8/ricer.  As  to  his  pivale  afihirs  in  town,  cash 
Im  town,  and  many  of  his  nnts. 

Seij.  Wkiimker.  Doring  the  time  that  yon 
ware  acqnainled  with  his  private  transactioBB, 
M  you  ever  nnderstand  tnat  there  were  any 
Ivtnsactioos  in  oooney  affairs  between  him  aaid 
Mr.  Hales  r 

9pker.  No,  never  9my  wbolever.  I  never 
t»  OBweb  as  heard  his  name  in  the  Ikmily. 

8eij.  WhiUher,  Did  yon  ever  know  that  Mr. 
Bdwsrde  used  to  make  a  practice  of  indorsing^ 
wmf  olhtr  peraon's  notes,  or  of  giving  prorois- 
iOrT  notes  ?—Api0er.  No,  Sir. 

Serj.  Wkitaker.  1  believe  you  will  all  be 
CMvineod  that  ft  is  his  hand-wntfaig'. 

Kimnenlff^.  I  admit,  Shr,  the  whole  body 
if  CIm  note  to  be  mine  own  band-writing. 

Mr.  Strange,  Look  upon  it  before  yon  do 
Ikal.    We  desh«  nothing  but  what  is  Ihir. 

JUmierfley.  Yes,  Sir,  I  admit  both  the  fi- 
gWMa  on  the  top,  md  the  whole  note  to  be 
Mine. 

Seij.  Wkitaker.  Gentlemen,  you  will  ob- 
serve that  there  were  but  S  months  mentioned  in 
the  note.  The  note  is  drawn  August  16,  and  was 
net  brought  till  March  90  alter,  so  that  the 
whole  time  was  long  expired  before  the  note 
was  left  with  Mr.  Bira  for  the  money  which 
lie  lent  upon  it. 

Mr.  Strange,  I  verily  believe,  ray  lord,  the 
Indersemant  and  note  to  be  both  the  same  hand. 

Mr.  William  Wright  sworn. 

Seij.  Wkitaker,  Sir,  were  yon  at  any  time 
wtith  Mr.  Khinersley  and  Mr.  Edwards,  and 
wna  there  any  discourse  passed  between  them 
about  this  note  ? 

Wrigki.  When  Mr.  Rinnersley  was  exa- 
mined before  sir  Richard  Hopkins,  be  there 
ewnad  it  to  be  bis  own  hand- writing,  both  the 
note  and  indorsement. 

Seij.  Wkitaker,  But  give  us  an  account 
wbelhei  he  was  going  to  make  a  confession, 
and  what  was  said  upon  it  ? 

Wright.  As  soon  as  he  said  that  the  note 
was  aH  his  hand-writing— 

L.  C.  B.  Pengellw.  And  what  did  he  say  be- 
sidcff 

Wrigki.    What  he  said,  my  lord,  as  16  the 

Aa  seen  aa  he 


A.  D.  1739.  [iSI 

said  that  the  note  was  all  his  band-writing,  Mr. 
Edwards  asked  him.  Why  he  drew  the  notti 
payable  to  hhn,  when  there  never  had  been 
any  dealings  or  negociations  between  them  P 

Seij.  WhUaker.  What  said  Jtr.  Kinnerskj 
to  that  ? 

Wright.  He  aaid  that  there  never  had  been 
any  doings  between  them,  either  before  or 
since  the  making  of  the  note  payable  to  him  ; 
that  he  did  not  know  Mr.  Edwards,  nor,  eseepl 
that  time  before  sir  Richard  Hopkins,  had  not 
seen  him. 

Ser).  Whitaker,  Pray,  Sir,  ^e  us  an  ac- 
connt  how  he  was  prevented  going  on. 

Wright.  He  opened  himseff  in  this  manner; 
that  he  was  indebted  to  Mr.  Hales  in  that  sum, 
and  mora,  and  that  Mr.  Haka  derired  him  to 
give  a  note  of  his  hand ;  that  he  asked  lifer. 
Hales  to  whom  it  should  he  made  payable  P  I 
replied,  ft  ia  very  nnosoal  to  aiik  that,  ft  la 
sure  natural  Ihr  a  man  to  make  it  payable  to  a 

Serson  that  be  oweth  the  moiiey  to.  I  said; 
ir,  you  seemed  before  to  declare  yourself  an 
unhappy  person,  an  undone  man.  1  asked  him 
the  reason ;  and  upon  that  Mr.  Mittfbrd,  who 
waa  with  liim,  said.  Yon  shall  not  go  on  to  dn» 
dare  any  thing  fiirther,  yon  may  do  yoorself 
an  injury. 

Mr.  Strange,  Did  he  say  at  that  time,  that 
he  saw  any  thing  on  the  badt  of  that  note  ? 

Wright.  As  soon  as  he  had  declared  the  note 
to  be  his  hand -writing  to  Mr.  Edwards,  and 
Mr.  Bird  had  shewed  ilie  note  to  Mr.  Kinners* 
ley,  he  was  asked.  Whether  he  knew  of  that 
indorsement  of  Mr.  Edwanls's  hand  before  he 
saw  the  note  ?  He  said,  he  did  know  of  tlie  in* 
dorsement  thereof,  hut  knew  not  how  it  cane 
there. 

Mr.  Strange.  How  did  Mr.  Edwards  ask  the 
question  ? 

Wright,  He  asked  Mr.  Bird,  Did  Mr.  Kin- 
nersley  own  the  indorsement  betbre  yoo  shew* 
ed  him  the  note? 

Mr.  Strange.  Sir,  yon  do  not  apprehend  the 
question  asked  you.  What  was  the  question 
that  Mr.  Edwards  asked  Mr.  Kinnersley  ? 

Wright.  Whether  he  knew  of  the  indorse* 
ment  before  that  Mr.  Bird  showed  him  the 
note  ? 

Mr.  Strange.  What  did  he  say  ? 

Wright.  He  answered  tliat  he  did. 

L.  C.  B.  Was  that  all  that  he  said  f 

Wright.  He  said  that  he  had  had  aererd 
dealingpi  with  Mr.  Hales,  which  was  the  cause 
of  his  drawing  that  note  in  that  manner. 

L.  C.  B.  But  what  did  he  aay  concerning 
the  indorsement? 

Wright.  Mr.  Bird  said,  that  before  be  shew* 
ed  Mr.  Kinnersley  the  note,  Mr.  Kinnerslet 
said  that  there  was  such  a  note  of  his  hanJh^ 
with  such  au  indorsement. 

£.  C.  B.  Bat  what  was  the  answer  that  Mr. 
Kinnersley  gave  Mr.  Edwards  ? 

Wright.  That  he  knew  of  the  indorsement, 
but  knew  not  how  it  came  there. 

Mr.  Strange.  Did  he,  Mr.  Kinnersley,  men* 
tion  the  mdofieoient  htmadf  F    Did  he  aayv 
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whether  he  saw  the  name  befbre  hii  writing 
the  note  T-^Wrigkt.  Not  at  that  time,  Sir. 

Bf  r.  Strange.  Did  he  at  any  other  in  jour 
hearing  f—ITr^Al.  No,  Sir. 

Mr.  Sirange,  When  Mr.  Mitlbrd  tlopt  him, 
was  there  any  diieoune.  afterwards  wboae 
band-writinff  the  note  might  be ;  was  there 
anydispoter 

Wright.  Sir,  the  company  broke  up  then, 
when  Mr.  Mitford  had  given  him  that  caution. 

Sir  Richard  Hopkini  sworn. 

Serj.  Whitaker.  Sir  Richard- 
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without  your  interrupting.  1  will  afterwardf 
ask  any  question  that— « 

Seij.  Whitnker,  Sir,  when  Mr.  Kianersley 
had  owned  the  note,  was  there  afterwards  a 
denial  f 

Sir  R,  Hopkini.  Afterwards,  Sir,  there  wa« 
a  denial.  It  mifl^t  be  as  to  the  other  note ; 
and  not  that  which  you  are  now  asking  bm 
about. 

Mr.  Richard' Daviit  the  nonstable,  sworn. 

9e^.  Whitaker.  Richard  Daria,  I  think  thai 
you  were  the  oonsiable  sent  le  apprehend  Mr. 
Kinnersley.  Will  you  gifu  ns  an  aocoant 
how  often  yon  went  to  apprehend  him,  whether 
he  was  to  be  met  withal,  and  what  passed  wheo 
he  was  apprehended  T 

Danii.  My  lord,  en  September  If,  there 
was  a  warrant  issued  out  to  take  up  the  mt. 
Mr.  Kinnersley,  and  was  giren  to  nse  to  eie* 
ente.  Accordingly  I  went  in  the  aftemooo, 
and  took  a  porter  with  me.  We  went  to  th« 
Magpye  tavern  without  Aldgate.  I  sent  tiM 
Dorter  thence  to  Mr.  Kinnersley's  house  \m 
Mansel  etreet  lo  tell  him,  that  therr  wasa  gm- 
tleman  there  to  speak  with  him ;  becanee,  h* 
living  in  Mansel-street  in  Middlesex,  I  couli 
not  there  execute  my  warrant  When  tlw 
porter  came  back,  he  told  me,  that  the  daugfalsr 
came  to  the  door,  and  said,  that  the  referent 
Mr.  Kinnersley  was  not  in  town.  After  1  had 
paid  for  what  I  had  called  for,  I  went  IriMa 
thence  to  the  derk  of  the  parish,  and  aaked 
him,  whether  the  reverend  Mr.  Kinncrslew 
was  in  town?  He  answered.  No;  and  said, 
that  he  went  out  of  town  on  Tuesday,  1  thinli 
it  was,  and  tliat  he  did  not  know  when  he 
would  be  in  town.  He  asked  me  what  I 
wanted  with  him  f  I  told  him  that  a  cpnpin 
wanted  to  be  married,  and  wanted  a  licence. 
Won't  (said  he)  the  curate  dof  No  (said  I), 
the  young  oentlewoman  will  not  be  nMrried 
by  any  but  the  doctor,  and  at  his  church :  Sn 
the  person  baring  no  apprehension,  sent  me  In 
London-house  in  AMertgate-etrect,  to  eoquim 
for  Mr.  May,  who  would  tell  me  when  the 
doctor  would  be  in  town.  He  told  me,  that  fan 
would  be  in  town  next  Thursday  night.  Ae« 
oordingly  I  went  the  next  Friday  momiiuf, 
took  a  porter  with  me,  went  directly  to  the 
Doctor's  bouse.  When  I  came  there  I  mnff 
hard  at  the  gate.  Out  came  the  daughter.  I 
asked  to  sp^  with  the  doctor;  she  said  that 
be  was  not  at  home,  and  enquired  what  1  wonhl 
hare  with  him.  I  lold  her  the  same  about  mj 
wantiiiff  a  licence  that  1  had  told  the  clerk  be* 
fore.  I  will  (said  she)  sio  and  call  my  mamma. 
Accordinglv  madam  Kinnersley  came  out:  i 
told  her  that  I  wanted  a  licence,  was  in- 
formed that  the  doctor  generally  kept  licencen 
by  him,  or  at  least  could  help  me  to  one.  She 
desired  roe  to  walk  into  the  pariour,  said  thai 
the  doctor  bad  been  out  of  tow  o,  was  very  muek 
tatiffued,  which  was  the  reason  that  he  was  de- 
nied. Out  came  the  doctor;  Sir,  (said  he) 
where  is  the  gentlewoman  t  ^,  (said  I)  she  is 
hard  by,  at. the  Jitgpyie  tavern  by  Aldgalii: 


Mr.  Lacy.  1  would  beg  first  to  ask  sir  Ri- 
chard, whether  this  examination  was  reduced 
into  writing? 

Sir  jR.  Hopkini.  I  always  take  a  memoran- 
dum in  my  book  of  what  is  said  upon  an  exa- 
mination. There  was  none  other  examinalien 
in  writing,  but  my  memorandum  of  what  1 
thought  sofficieut  to  occaaioa  the  eomaitment 
that  I  matle. 

Serj.  Whiiaker.   When  was  itf 

Sir  R.  Hopkini.  it  was  some  time  about 
Seotember.  1  remember  that  he  was  charged 
hekivt  me  about  two  notes.  One  was  a  note  of 
l,960t,thej0therwaaanoteof  1,650/.;  which 
of  these  you  desire  me  to  apeak  to,  I  know  not. 

Serj.  Whitaker.  That  of  1,960/. 

Kir  R.  Hopkini.  There  was  such  a  note 
drawn  by  Thomas  Kinnersley,  payable  within 
three  months  after  date  te  Samuel  Edwards, 
esq.  and  indorsed  by  Samuel  Edwards.  I 
looxed  upon  it ;  and,  turning  over  the  indorse- 
ment, it  seemed  to  me  to  be  an  altered  and 
K  forged  thing.  Upon  this  I  examined  Mr. 
Bin),  whom  they  effered  as  an  evidence. 
Mr.  Bird  lold  me,  that  he  had  lent  money  upon 
that  note  of  1,260/.  and  that  he  had  reed?  ed 
some  money  in  part  of  payment  of  what  he 
ImuI  lent:  That  bearing  that  Mr.  Hales  was 
taken  up,  he  made  application  to  Mr.  Kin- 
nersley for  what  money  remahied  due  to  him ; 
that  when  he  made  such  application  to  Mn 
Kinnersley  for  this  money,  Mr.  Kinnersley,  be- 
fore he  saw  the  note,  told  him,  that  he  had  a  note 
ef  his  for  his  1,960/.  payable  in  three  months 
after  date  to  Samuel  £dwards,  esq.  or  order, 
and  indorsed  by  Samuel  Edwards.  This  I  laid 
my  finger  upon  before  him,  thinking  it  sufficient 
to  commit  him,  and  repeated  the  words  to  Mr. 
Bird,  are  these  the  words  that  you  say  ?  If  they 
are,  repeat  them ;  which  he  did.  1  asked  Mr. 
Kinnersley,  whether  he  had  any  dealings  with 
Mr.  Edwards?  He  said,  that  be  had  not  i 
asked  then,  how  he  came  to  make  a  note  for 
1,360/.  payable  to  him,  a  person  with  whom 
he  bad  no  dealings.  He  said,  that  he  did  it  at 
the  request  of  Mr.  Holes,  to  whom  he  was  in- 
debted in  that  sum  of  money.  He  said,  that 
as  to  the  indorsement  he  knew  not  how  it  came 
there.  He  seemed  ready  to  make  an  ample 
confei^sion ;  but  there  was  a  person  there,  who 
was  (I  think)  one  way  or  other  related  to  the 
law,  who  stopt  him  directly,  and  had  oft  intor- 
rupte<}.  1  said  to  him,  Sir,  this  is  not  be- 
fomiog  here :  I  expect  to  examine  any  penon 
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fit  a  Mimiemean&r* 


Wbo  (said  he)  is  the,  and  who  are  her  friends  f 
1  told  him  that  her  name  was  Bird.    Where 

2udbe)liTe8  she?  I  satdio  Fleet-street.  I 
not  ^said  he)  remember  that  name.  You  do, 
Sir,  (said  I)  know  her  father  very  well.  What 
«gtt  (said  he)  is  she  ?  I  told  him  her  age. 
Hinre  her  friends  given  consent  (said  1^), 
without  that  I,  wonM  not  do  it  for  100/. :  the 
penalty  is  50/. ;  I  told  him  that  it  had  beoi 
done  to  my  knowledge.  Aye.(8aid  he)  itniay 
be  at  the  Fleet.  I  desired  htm  to  go  to  the 
lafern,  where  her  brother  was  with  tier,  and 
Jie  would  be  satisfied.  My  intent  was  to  decoy 
him  into  the  liberties  of  the  city.  He  said.  No, 
IM  would  not  go  with  me:  so  I  had  no  oppor- 
lonity  then.  But  having  s^n  him  ooce,  and 
■0  knowing  him,  1  afterwards  watched  for  him, 
•nd  saw  him  come  out,  and  go  through  the 
Uinories;  I  watched  him  till  be  came  to  Aid- 
sale  ;  I  then  paid  my  respects  to  him.  I  think 
(said  he)  that  you  are  the  person  that  came  to 
me  about  a  marriage.  Yes,  Sir,  (said  1)  hot  1 
lia?e  now  another  afiair  to  speak  to  you  of.  I 
htrm  «  warrant  against  you  for  forgery  of  a 
note  of  1,960/.  He  said,  God  forbid.  He 
«sked  to  see  my  warrant.  He  said,  had  the 
gentleman  sent  to  him,  he  would  readily  have 
4NNne.  I  asked  him  why  he  denied  himself? 
flo  said,  that  he  apprehended  an  arrest.  I  de- 
ttKod  him  to  go  with  me  to  the  White  Hart 
taf  era  in  Bisbopsgate-street  He  there  owned 
ike  note. 

Seg.  Whitaker,   Was  it  within  or  without 
4bebiur8? — Dam,  It  was  within. 

Seij.  Whitaker.  Did  you  go  with  him  to  sir 
Bichard  Hopkins? — Dt$vii,  Yes,  Sir. 

Serj.  Whitaker.  My  lord,  there  is  another 
thing  that  we  shall  prove,  for  all  is  circum- 
•tanoe.  We  shall  shew  that  Mr.  Kinnersley 
mod  Mr.  Hales  have  been  often  together  for 
four  or  fife  months  in  a  private  manner.  As 
noon  as  the  one  bath  come  in,  the  other  hath 
gone  with  him  into  a  private  room,  and  they 
have  stayed  some  time  together ;  and  this  was 
about  the  time  that  these  transactions  have 
been.  When  these  matters  are  laid  together, 
you  willjudgethatMr.  Kinnersley  hath  not  been 
•o  kind  to  Mr.  Edwards  as  to  give  him  1,260/.; 
but  that  there  was  a  plain  formed  design  to 
raise  this  money  upon  his  credit.  Join  this  to- 
gether with  his  owning,  that  he  knew  that  Mr. 
Edwards's  hand  was  on  the  back  of  the  note 
before  he  drew  the  note,  and  that  he  knew  of 
the  indorsement,  though  he  said  he  knew  not 
liow  It  came  there.  Considering  these  things. 
Bene  will  doubt  but  tliat  there  was  a  con- 
trivance between  them.  We  shall  call  several 
witnesses. 

Mr.  Lacy.  We  submit  it  to  my  lord,  whe- 
ther it  be  proper.  It  is  foreign  to  this  indict- 
■aent;  and  we  should  have  nothing  ofiered 
but  what  we  may  be  supposed  to  come  pre- 
pared to  defend.  We  cannot  be  Supposed  to 
•ome  prepared  to  defend  this,  by  shewing  how 
he  came  there,  and  upon  what  account. 

JL  C.  B,   It  is  an  indictment  against  both 
<hc  defendants.     The  note,  was  indeed,  sub- 
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scribed  by  the  defendant  Kinnenley:  But 
then  it  was  delivered  out  by  the  other  defendant 
Hales.  Now,  they  say,  that  they  will  shew 
by  several  witnesses  that  the^  were  very  con- 
versant together  about  that  time,  and  they  are 
acquainted  with  the  private  manner  of  their 
conversing  together.  You  hear  what  is  the 
use  they  make  of  it.  I  see  not  that  we  can  re- 
fuse their  giving  this  account.  What  use  b  to 
be  made  ot  it  must  be1ef\  to  the  jury. 

Mr.  Mather.  Are  these  things  to  be  proved  by 
circumstances? 

Serj.  WMtaker*  Can  forgery  be  proved  any 
otherwise  F 

Mr,  Bub  sworn. 

Mr.  Strange,  Plray,  where  do  you  live? 

Bab.  At  Peel's  coffee-house,  in  Fleet-street* 

Mr.  Strange,  Do  you  keep  that  house? 

JM.  Yes,  Sir. 

Mr.  Strange,  Have  you  ever  observed  that 
Mr.  Hales  and  Mr.  Kinnersley  ever  frequented 
that  house,  and  in  what  manner  ? 

Bab.  Last  summer,  the  greatest  part  of  the 
summer,80metimei  twice  or  thrice  in  a  week,  till 
near  the  time  that  the  gentleman  was  taken  up« 
Mr.  Hales  would  sometimes  come  thither,  and 
sometimes  be  there  an  hour  or  two.  Some- 
times he  would  ask  whether  a  minister  had 
been  there  to  ask  for  him?  We  hardlv  knew 
the  name  of  either  of  them,  but  knew  whom  ha 
meant.  Mr.  Hales  would  often  be  in  otir  room, 
and  see  sometimes  Mr.  Kinnersley  coming,  out 
of  the  window.  Mr.  Hales  would  hardly  take 
any  notice  of  him ;  but  as  soon  as  he  came  in 
Mr.  Hales  would  go  into  a  private  room,  and 
the  other  afterwanls  go  to  him.  And  some*- 
times  as  soon  as  one  came  in  at  one  door,*the 
other  went  out  at  the  other,  and  he  followed  him. 

Serj.  Whitaker.  How  often  was  this  ? 

Bab.  Twice  or  thrice  in  a  week. 

Mr.  Strange.  Do  you  remember  on  what 
occasion,  and  how  they  left  ofi" coming  to  your 
house? 

Bab,  Mr.  Kinnersley  was  not  at  the  housa 
for  two  or  three  weeks  or  a  month  before  Mr. 
Haies  was  taken  up.  Mr.  Hales  was  there  a 
few  days  before. 

Mr.  Strange.  Do  you  remember  that  Mr. 
Kinnersley  passed  by  ? 

Bab.  Once  he  did.  He  went  down  Fleet- 
street  :  Mr.  Hales  rose  up,  went  out,  and  went 
after  him. 

Mr.  Strange.  How  long  was  this  before  Mr. 
Hales  was  apprehended  ? 

Bab,  It  was  three  weeks  or  a  month,  I  be- 
lieve, before  he  was  apprehended. 

Mr.  Strange.  1  ask.  Whether  at  any  time 
they  sat  down  in  the  public  room  ? 

jaab.  Very  seldom:  they  generally  went 
into  the  private  part. 

Mr.  Strange.  Was  that  distinct  from  tha 
rest  of  the  house  ? 

Bab.  Yes,  Sir,  quite  separate. 

Mr.  John  Brooks  sworn. 
Mr.  Strange,  Where  do  yoa  lire? 
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Brooks,  I  kfep  a  eoffee-bouic  in  Downing* 
■Crtety  to  WotUDUittcr. 

Mr.  Strange,  Wbat  name  dotb  yoor  cofieo- 
lM«se  fifo  byf'^Brooks.  My  own  name. 

Mr.  Sirongt.  Do  yoa  kooir  that  you  hafa 
trer  oboer?ed  that  Mr.  Halea  and  Mr.  Kin- 
•enricy  er«r  fVt^aootnd  year  liouie,  and  io 
what  maoiMr  F 

Brooh.  Mr.  Kinnertley  halb  aoflMtimca 
come  to  the  cofice-lniiMe ;  aaot  for  a  wNier ; 
§!?«  bim  a  note  to  Mr.  Halet,  wbo  batb  oome, 
•tod  tbey  ba? e  gone  to  a  pri? ate  part  of  the 


Mr.  Strange,  Waa  there  any  other  with 
fthemt-^Brooks,  No,  Sir,  never. 

Mr.  Strange,  Waa  it  often  that  they  met 
thna? 

JBroo^.  Aboot  fooror  fi?e  times  in  a  month. 

Mr.  Strange*  How  long  hare  the?  stayed  f 

BrooA».  Seteralhoun.  Wbcn  loaTeaiked 
the  aerrant  why  a  candle  waa  not  carried  them, 
he  hath  aaid,  that  they  refused  it 

Mr.  Strange,  How  long  was  it  before  Mr. 
Hales  was  taken  up  ? 

Brooki,  Abontamontb. 

Mr.  Stranfe,  Was  there  any  observation 
Blade  uuon  bis  being  taken  up  F 

Brooks.  1  obsenr^  it  the  more,  bsTing  often 
■sen  them  together. 

Thomas  Janeway  sworn. 

Einnersiey.  I  admit,  my  lord,  that  we  have 
been  together  at  se? era]  cofiee-  bousea. 

£.  C.  B.  Well,  now  Ibe  man  is  awom,  we 
will  go  on  with  him. 

Ht,  Strange,  Do  you  know  Mr.  Kinnersley 
and  Blr.  HsIm  ?'^Janncuv,  Yes,  Sir. 

Mr.  Strange,  Do  you  keep  a  cofiee-bonse? 

Jameway,  Yes,  Sir. 

Mr. &rian^e.  Where? 

jjanemay.  In  Comhill,  Sir. 

Mr.  Strange,  Do  you  remember  that  they 
have  frequented  your  boose  together,  and  in 
wbat  manner  ? 

Janemay,  I  believe  they  may  have  been 
there  to^et^er  sereral  times. 

yiv.i^t  range.  What  company  had  they  with 
them? 

Janewey,  i  take  no  noUee  wbat  company 
is  there.    I  observed  them  not. 

Mr.  Strange.  How  often  have  yoa  observed 
|bem  retire  up  stairs  together  F 

Janemay.  i  take  no  notice  of  such  things. 
They  might  for  an  hundred  timea,  for  aught  1 
know. 

Serj.  Wkitaker,  My  lord,  we  ahall  rest  the 
evidence  here.  We  submit  it  to  your  lordship 
and  the  jury,  when  such  a  note  is  drawn  by 
•Qch  a  man  qpon  such  a  paper,  by  wbicb  he 
^miseth  to  pay  such  a  sum  to  a  person  wiib 
whom  be  had  no  dealiogfi,  to  what  end  eon  it 
be.  Can  it  be  with  any  other  intention  than  to 
charge  an  inuoceut  man  with  it  ?  I  tbink  it  is 
a  plain  case.  It  is  certain  that  Mr.  Halen  car- 
ried this  note,  and  borrowed  a  sum  of  money 
upon  it ;  and  Mr.  Kinnersley  made  preparati«)D 
ibr  it  by  making  a  note  §or  so  much  money 


psyaUe  to  Mr.  Edwards.  Dock  a  man  so 
easily  give  1,^60/.  to  a  stranger  with  whom  be 
hath  bad  no  dealings  F  To  what  purpose  coold 
hthcn  be  thus  drawn!  Why,  to  be  indorsed. 
And  this  Mr.  Kinnersley  did,  and  he  owned 
that  the  name  was  there,  and  be  knew  that  Mr. 
Edwania  was  a  rich  man.  Well,  if  Mr.  Ed- 
wards was  a  rich  man,  and  the  other  not  worth 
a  groat,  as  he  owne«l  himself  to  be  an  nndone 
man,  to  wbat  purpose  then  can  it  be  F  Well,  I 
think  it  clearly  appeari  tbat  ihi«  was  a  coo- 
trivance  between  tnem  two.  If  yon  tbink  net 
this  plain,  1  tbink  that  it  ia  iropoesible  Io  eoo- 
virt  any  man  on  a  stronger  evidence. 

Ser|.  D*meii,  Mv  lord,  I  am  counsel  for  the 
pris«)ner  at  the  bar,  Mr.  Hales.    And  I  tbink  It 
doth  appear  that  there  was  a  transaction  be- 
tween Mr.  Halea  and  Mr.  Kinnersley  ;  and 
tbat  this  money  wsa  doe  from  Mr.  Kinnersley 
to  him.    And  we  apprehend,  notwithstanding 
what  bath  been  offered,  that  the  confession  of 
Mr.  Kinnersley  is  a  proper  iostification  of  Mr. 
Hales.     It  is  not,  my  lord,  Mr.  Kinnersley*s 
being  a  defendant  tbat  shall  deprive  Mr.  HJea 
of  the  benefit  of  this  confession.    It  appearing 
tbat  he  was  indebted  te  Mr.  Halea,  tbta  note 
was  given  in  satisfsctioo :    we  appiefaeod  that 
it  was  giv^u  upon  this  account  to  Mr.  Halea* 
In  confirmation  of  wbat  Mr.  Hales  saitb,  we 
can  produce  a  person  to  ahew  that  there  waa 
an  account  between  them,  and  Mr.  Kinneralejr 
acknowledged  such  a  balance,  in  satialactioo 
of  which  Uiis  note  was  given.    And  we  think 
that  it  could  not  be  drawn  as  a  note  of  Mr. 
Kinnersley 's  payable  to  Mr.  Hales,  noT  only 
because  the  account  would  be  as  good  against 
Mr.  Rionerslev  as  aoch  a  note  of  bis  band,  but 
ahH>  because  of  Mr.  Hales's  own  circumstances. 
Mr.  Halea  applied  Io  a  gentleoian  tbat  reoom- 
oiended  him  to  Mr.  Bird  to  borrow  money  upon 
this  note.    And,  gentlemen,  it  wss  thia  nele 
thus  drawn    that   reooramoided  him.     Mr. 
Hales  bad  the  misfortnoe  to  be  concerned  with 
sir  Stephen  fivanoe;  he  oould  not  therefore 
appear  himself;   and,  therefore,  by  the  aasiat- 
ance  of  this  note,  borrowed  the  money.    When 
difficulties  came  upon  it,  be  went  and  paid  nart 
of  the  money,  and  I  believe  would  have  tsiKea 
care  to  have  paid  the  whole :  it  doth  not  appear 
tliat  this  bath  affected  Mr.  Edwarda.     Hia 
name  indeed  bath  been  exposed  as  a  man  would 
not  be  willing  that  it  should  ;  mouei  batb  been 
raised  npon  toe  credit  of  bis  name ;  but  be  bath 
not  been  affected  thereby.    Tbis  therelbre  lieth 
on  the  unhappy  circumstances  of  Mr.  Hales. 
We  will  osll  one  w  itness,  and  then  tbis  confes- 
sion of  Mr.  Kinnersley  we  bofHs  will  a? ail. 

Blr.  Lacy,  My  lord,  1  apprehend  that  there  is 
a  circumstance  ibst  lessens  the  weight  of,  if  it 
not  wholly  sets  aside  what  they  ^o  U|K>u.  What 
tbey  have  gone  on  wss,  that  Mr.  Edwarda'a 
franks  were  used  lo  this  iil  purpose,  ftladdoi, 
a  aervant  of  Mr.  EdMardu,  is  produced,  wbo 
tells  us  of  a  parcel  of  fraiiktf  that  were  delivered 
in  July  last.  Mr.  Bird  gave  an  a<*couiit  thai 
this  Bote  was  brought  to  him  in  .March :  so 
that  it  was  brought  bim  before  thoaOyi  ftaohn 
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irere  delirereil.  And  though  it  may  he  ap- 
prehended that  there  were  other  fraiik«,  we 
think  thai  there  ought  to  be  a  proof  of  some 
Iranks  that  were  dehf  ered  before. 

Mr.  Strange,  There  have  been,  Mr.  Lacy, 
(as  hath  been  de|Ki8eil)  for  aeveral  years.  Those 
that  were  brought  in  July  last,  are  those  that 
newer  were  franked,  but  were  only  covers  lell 
tor  that  purpose. 

Mr.  Robert  Burkit  swore. 

Seij.  JOamelL  Do  yon  know.  Sir,  of  any 
aeoouDt  stated  between  Mr.  Hales  and  Mr. 
Kionersley  ? 

Burkit.  No,  Sir,  none  at  all. 

JSeij.  DarnelL  No  !  What  doth  the  man 
mean? 

Mr.  Strange,  What,  none  in  Newgate,  nor 
no  where  else  ?  Do  you  know  of  none? 

Burkit.  No,  Sir. 

Mr.  Strange,  Do  yoo  know  of  any  money 
that  was  at  any  time  due  from  Mr.  Hales  to 
Mr.  Kinnersley  ? 

Burkit.  No,  Sir,  none  at  all. 

X.  C.  B.  Have  vou  any  other  witness  ? 

Serj.  Darnell.  My  lords,  there  are  twd  wit- 
nesses to  this  account  stated. 

Serj.  Eyre,  My  lord,  and  ^ntlemen  of  the 
jury,  I  am  counsel  for  Mr.  Kinnersley.  I  ap- 
prehend that  he  is  innocent  1  readilv  agree 
with  Mr.  Attorney,  that  the  affair  of  notes, 
established  by  act  of  parliament,  is  of  great 
moment,  and  their  security  necessary  to  com* 
merce ;  and  that  the  forgery  of  such  notes 
sind  indorsements  thereupon  is  very  ^lemicious 
to  the  public:  I  therefore  apprehend  that  there 
ought  to  be  strong  cTidence  for  the  convicting 
0f  such  a  crime.  I  humbly  submit  it,  that  be« 
fore  a  man  be  convicted  of  so  infamous  an  af- 
lair,  there  ought  to  be  strong  evidence ;  and 
the  rather  because  he  is  a  cler&ryman  of  the 
Church  of  Eoglaiid,  and  his  capacity  of  ser- 
vice de|)eods  upon  his  credit :  And  it  dolh  ap* 
pear  that  he  hath  behaved  himself  with  all  pos- 
sible caution.  You  see  that  the  contrivance 
that  the  officer  sent  to  apprehend  him  made 
use  of,  was  a  pretence  of  a  marriage.  Yon 
see,  gentlemen,  and  I  am  glad  to  see  it,  and 
wish  that  all  others  used  the  ^me  caution, 
that  upon  his  enquiry  what  age  the  young  wo- 
man was  of,  understanding  that  she  was  not  of 
age,  and  her  parents  not  being  there,  notwith- 
standing that  he  was  told  that  her  broiher 
was  there  with  her,  yet  he  absolutely  refused, 
and  said,  that  he  would  not  be  concerned  fur  an 
hundred  pounds  without  the  parent's  consent : 
That  is  such  a  point  in  his  favour,  that  I  think 
that  it  is  a  stronger  circumstance  for  him,  than 
tiie  other  circumstances  are  against  him.  As 
to  the  offence  that  is  chared  upon  him,  it  is,  J. 
suppose,  that  he  should  give  out  a  note  made 
in  his  name  payable  to  Mr.  Edwards,  and  in- 
dorse such  a  note  in  Mr.  Edwards's  name,  in 
order  to  charge  Mr.  Edwards  with  the  pay- 
ment of  the  money.  They  lay  a  great  stress 
upon  this,  and  say,  that  Mr.  Kinnersley  was 
wholly  unac(|uaiuted  with  IVlr.  Edwards.    One 
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of  the  witnesses  saitb,  that  Mr.  Kinnersley 
himself  owned  that  he  had  never  seen  Mr. 
Edwards  before  in  his  liie.  How  therefore  (say 
they)  is  it  likely,  that  there  shoukl  be  any 
fair  reason  for  a  man  to  make  such  a  note  pay-  * 
able  to  one  that  he  had  no  dealing  ooraoquaiotF 
ance  with,  nor  had  so  much  as  ever  seen  before 
in  his  lite  f  I  submit  it  to  you,  whether  in  tha 
course  of  business  it  is  a  material  thing  whom  a 
note  is  made  payable  to.  If  a  man  owe  a  sum  , 
of  money,  and  give  a  note  for  it,  it  is  natoral  to. 
enquire  to  whom  it  should  be  made  payable^ 
It  was  the  more  natural  in  this  case,  as  Mr. 
Hales,  having  the  misfortune  to  have  a  eom- 
niissioo  of  bankruptcy  standing  out  against 
him,  could  not  negociate  notes  in  his  own  name, 
but  most  act  in  some  friend  or  neiffhbour*s 
name.  And  it  is  no  great  wonder  that  Mr. 
Kinnersley,  whose  character  directed  his  studies 
another  way,  and  who  was  not  Ac(|iiainted 
much  with  the.se  affiaiirs,  should  be  imposed 
upon  to  give  such  a  note;  and  the  less  so,  for 
this  plain  reason :  Sir  Stephen  Evance  and  Mr. 
Hales  formerly  lived  in  Mr.  Kiiinersley's 
parish  ;  received  him  with  a  great  deal  of  civi- 
lity :  It  cap  be  no  wonder  therefore  tliat  he 
afterwards  continued  an  acquaintance  with  him. 
Notwithstanding  his  misfortunes,  it  is  plain  that 
Mr.  Hales  was  still  acauainted  with  several  very 
worthy  gentlemen  :  Mr.  Gibson  and  Mr.  EcU 
wards  Imth  furnished  him  with  franks;  sir 
Hiby  Lake  recommended  him  to  Mr.  Bird,  to 
borrow  of  him  a  considerable  sum  of  money« 
If  such  gentlemen  as  these  thus  corresponded 
with  him  after  his  misfortunes,  no  wonder  tliat 
Mr.  Kinnersley,  who  had  been  the  minister  of 
the  parish  where  Mr.  Hales  had  lived,  should 
keep  up  an  acquaintance  with  him ;  and  so  no' 
wonder  that  he  shoulil  lie  so  imposed  on.  la 
fact,  we  shall  shew  you  that  he  was  indebted 
for  such  a  sum  to  Mr.  Hales.  It  is  impossible 
to  give  a  particular  account  of  the  whole  affair ; 
Mr.  Hales  being  also  a  defendant,  and  thcre» 
f(»rc  no  evidence :  Bat  that  he  was  intlebted  I'u 
some  such  sums  is  plain.  Gentlemen,  it  is 
very  innocent  if  a  man  give  a  note  where  there 
is  no  consideration.  It  is  no  injury  to  the 
public.  The  person  that  gives  the  note  may 
mjure  himself,  but  not  the  public.  There  is  no 
act  of  parliament  against  the  giving  of  such 
notes.  Well,  if  the  giving  of  the  note  be  not 
culpable,  consider  how  the  fact  of  the  indorse- 
ment comes  about.  And  if  you  consider  how 
that  comes  about,  no  doubt  but  that  he  must  l>e 
cleared  of  the  fact.  How  must  this  be  done  to 
aflfect  Mr.  Kinner&ley  t  It  must  be  on  the  back 
of  the  note  when  he  wrote  the  note,  and  he 
must  know  it  to  be  there.  Now,  with  great 
submission,  have  they  given  any  proof,  or  co- 
lour of  proof,  that  it  was  then  tli«;re,  or,  that 
if  it  was,  he  knew  it  to  be  thrre?  They  have 
given  you  the  proof  of  Mr.  Bird  and  the  con- 
stable, who  was  present  when  he  was  exatitin- 
ed.  According  to  the  first  of  these,  it  is  pluio 
that  he  knew  not.  He  said  that  he  knew  that 
the  name  was  tliere,  but  knew  not  how  it  came 
there.  This,  I  think,  instead  of  a  confession, 
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i%  M  afotdiny  of  it,  bj  nyhif ,  tlmt  be  kaew 
nelhing  u  all  bow  it  eame  thm :  But  coon- 
d«r  tb€  iMtnrt  of  tbe  tbing,  b»ir  it  is  tappoted 
t»  be  done  from  •  friuik  of  Mr.  E<lwardt*i. 
Mr.  Edhvafdi  bad  ne? cr  freaked  a  Mter  for 
him,  bat  neay  ibr  Mr.  Halet.  It  it  not  moft 
naliml  to  aopme  tbe*  tbat  Haloi  was  coo- 
osTMsd  ?  Hmt  deth  it  follow,  tbat  tbis  being 
deee  from  a  Aeok,  fbo  nemeawt  be  tbere  be- 
Ibre  tbe  note  was  wrote  f  A  naa  tbat  Is  eapa- 
ble  of  drawing  sncfa  a  note  ftrfiieb  an  end, 
nigbt  he  not  giro  it  to  be  franked?  b  it  not 
easy  to  eooeeif  e,  tliat  if  I  gi? e  each  a  note  on 
a  quarter  of  a  sheet  of  paper  donbled  np  to  a 
perton  to  be  franked,  tbat  be  aball  do  this  so 
as  to  make  tbe  name  stand  (bran  indowewent? 
1  wonld  make  this  farther  obserratioo,  it  hath 
beta  counted  doubtful,  whether  the  making 
wse  of  a  man's  imme  to  a  diflereot  parpose 
ftvm  what  be  designed  it  for,  shall  be  counted 
a  hfmerj.  I  tbioS  tbat  iho  doobt  ariseth  upon 
a  disSnetion  of  my  hNrd  Cowper,  on  the  otsrtulo 
of  8  ENs.  between  finging  and  making  a  false 
Arcd.  I  do  not  pretend  to  say  but  tbat  tbe 
opiaion  of  tbe  SLiiig's-bencb  waa  right.  It 
was  in  the  aflair  of  Ward  and  Brid|fa. 

L,C,  B.  No,  Bridge  nnd  Dntlon :  there 
nms  an  alteration.  The  onestMn  was,  whether 
it  could  be  aoeonated  a  mrgery  within  the  act 
of  paHiamentP  Tbe  words  of  tbe  description 
hi  the  act  of  parliament  are,  **  If  any  one  forge 
or  erase,  he"  whether  he  cooM  be  charged 
with  fbrging  of  tbat  nolef  I  was  one  of  the 
•oansel.  It  appeared  their  opinion,  that  he 
inged  it  as  much  as  if  he  had  wrote  tbe 
whoie  note. 

8eij.  Byre.  My  lord,  I  agree  it  to  be  as 
your  lonhhip  pats  it.  I  on^  mention  it  as  a 
doubt  not  settled  by  tbe  printed  books.  My 
lord,  a  maa  may  alter  a  deed,  e.  g,  a  person 
aweth  me  money  on  bond ;  if  i  alter  the  bond 
Id  mine  own  diamage,  that  it  no  fbrgcr/'f  but 
when  lie  doth  it  to  the  injury  of  the  person  to 
whom  the  money  is  owing,  then  it  is  forgery  : 
Ike  foffgery  tbeivfore  lieth  in  the  desij^n  of 
Mh<aiidifig  another.  Now,  wbooe  good  is  it 
tfiat  this  note  was  drawn  for  ?  ft  appears  that 
my  client  had  no  benefit  at  all  by  it.  The 
money  was  all  receiTcd  by  Mr.  Hales,and  tbe 
whale  transaction  about  paying  the  money  vras 
by  Mr.  Hales:  he  was  therefore  to  reoeiTO  the 
beaefit,  most  Kkely  therefore  that  the  fbrgery 
was  his.  And  aato  this  promissory  note,  what 
was  the  effect  of  it?  No  one  frill  pretend  to 
any,  but  that  if  Mr.  Edwards  was  to  bring  an 
actum  he  might  reeorer  his  money  of  Mr. 
Kinoersler :  he  bath,  therefore,  only  wrote 
a  note,  which,  without  controversy,  hath  sub- 
jected him  to  the  pavmeat  of  such  a  snm  of 
money.  Mr.  Hales  hath  received  the  money, 
and  gained  by  this  note.  We  submit  it  there- 
fore to  your  lordship. 

Mr.  Mather.  My  lord,  with  relation  to  tbe 
trantactioos  between  Mr.  Kinnertley  and  Mr. 
Halet,  we  shall  call  eridence  to  shew  the 
teasons  of  those  private  meetings  that  were 
between  them. 


r.  Peter  Jlisn&swara. 

Mr.  Mather.  Sir,  do  yea  know  the  defbid* 
ants,  Mr.  Halet  and  Mr.  Kinacrsley  F 

Mmrth.  1  have.  Sir,  known  Mr.  Halei  many 
years. 

Mr.Mether,  But  have  you  known  Mr.  Khh* 
nersley  P — Martk.  Not  so  maiiy  yean. 

L.  C.  JB.  What  is  your  businem  ar  empkiy* 
ment? 

Marth.  I  am  an  attorney,  my  kMrd. 

Mr.  Mmther.  Do  von  know  of  any  traMae* 
tiens  between  Mr.  Halet  and  Mr.  Kmnenley  F 

MaT$h,  About  ten  or  eleven  yean  aco^ 
Mr.  Hales  brought  roe  a  bond  of  50/.  payma 
by  BIr.  Kmnersley  to  me.  Mr.  Kianersley 
owed  him  tbe  money,  and  had  given  him  a 
bond  pa  V able  to  me.    He  desired  me  to  get  it. 

Sen.  Whitaker,  This  is  not  evidence.  What 
signinetb  it  what  ihe  defendaM  told  htm? 

Mr.  Mather,  What  was  dona  upon  that? 
What  came  of  tbe  bond.' 

Merih.    I  delivered  it  to  Mr.  Rales  agaiii. 

Mr.  Mather,  Did  Mr.  Hahs  owe  you  aay 
money  P—JlertilL  No,  Sir,  aone  at  all. 

Mr.  Cropiey  swora. 

Mr.  Lacy.  Mr.  €ropley,  What  do  yea 
know  of  aay  money -matiert  between  Hr. 
Haica  and  Mr.  Kinnersley  ? 

Cropiey.  1  received  about  00/.  at  Janeway'a 
cofToe- bouse,  a  debt  which  was  due  to  tna 
from  Mr.  Kinnenlty :    they  weie  there  to- 
gether ;  Mr.  Kinnersley  was  the  debtor,  Mr. 
Bale9  had  given  me  a  note  for  it.    Mr.  Kin- 
nersley bad  prevaiitd  on  me  to  lend  him  aa 
hundred  and  odd  poniidt  upon  bat  a  slight  ac- 
quaintance :  be  brought  another  gentleman  to 
be  securitjr  with  him  for  the  paving  it  me ;  so 
1  forbore  mm  for  six  months.    I  tlwn  enqutred 
of  him  after  it:  when  he  had  led  me  a  danca 
from  ooflee-hoose  to  coflce-bouse  for  soma 
months,  I  was  fbroed  at  last  to  soe  for  it.    Re 
desired  me  to  sue  the  other  party,  and  Ibrbear 
him:  I  recoveied  half  from  the  one,  then  f 
came  tipon  him  for  tbe  other.    When  I  cama 
to  serve  him  with  a  notice  of  a  writ  of  en- 
quiry, he  met  me  with  Mr.  Halet  at  toma 
tavern  in  Holboni,  about  June  or  July  last  waa 
a  twelvemonth.    Then  Mr.  Hales  said  to  me, 
I  am  to' receive  about  6  or  700/.  within  abom 
three  montln  time ;  and  then  I  shall  be  ready 
to  pay  that  money:    upon  that  1  stopt  my 
arocedure  upon  the  Writof  Bnqninr ;  and,  aa 
Mr.  Hales  requested  me,  1  took  Mr.  Hales's 
and  Mr.  Kinnenley  "^  note  for  the  payment  of 
it  within  three  montN:  when  tbat  time  waa 
expired,  or  wtthm  about  four  months,  I  got  it. 
What  was  bis  part  to  pay  I  receired  at  Jane* 
•way's   coflee- house :    they    were    together ; 
which  paid  ne  I  cannot  say.    The  money  waa 
in  hair  and  quarter  broad  pieces:  I  i^liised  to 
take  it  in  those  pieces,  being  to  transact  it  ia 
the  AKcv.    Upon  that  he  took  me  to  a  banker's 
about  Temple-bar,  and  tliere  changed  it. 

L.  C.  B.  When  was  this? 

Croptey,    It  was  in  Febmiry.    Mr.  Kln« 
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■«roieygif€  me  t  little  note  at  Um  same  time 
for  the  ouneges  that  I  had  anstaioed  io  eeek- 
iiy  it;  aboot  50i.  or  tbereabeuta. 

Mr.  Strange.  Hath  there  beeo  any  applioa- 
lioft  made».Sir,  to  yea  to  appear  aa  a  witoeaeP 

Cr^Uy.  Yea,  Sir^  Mrs.  KioDersley  aent  to 
iatiw  me ;  and  Mr.  Kiooeniey  elso  eeot  me 
a  letter,  anid  betides  that  seot  roe  a  Subpmmi. 

Mr.  SirtmMe,  Gaa  you  prodece  that  letter  f 

CrcpUy»  1  hare  it  not  here,  Sir. 

Mr.  S^^mtige,  Yoo  cannot  say  which  paid 
ye«  the  money,  Sir  ? 

Cnpl^,  No,  Sir,  but  they  were  both  to- 
gether. 

Kmmertky,  Sir,  one  word  I  beg.  Did  not 
Mr.  Halea  gi?e  you  a  note  &r  it? 

Cr^Usf,  Yes,  Sh*,  you  and  Mr.  Hales 
jeJBedipit 

.  Mr.  Peter  Beart^  was  called,  bot  did  not 
npfear. 

Mr.  John  Wells  sworn. 

Mr.  Laey,  What  do  you  know.  Sir,  of  any 

imansy  doe  from  Mr.  &ionerdey  lo  Mr.  Hales? 

•   WeiU.  No,  Sir,  I  know  not  of  any. 

'  Mr.  Lan^,  Or  of  any  money  lent,  partieo* 

larly  an  hundred  pound?  Was  Mr.  Rinnenley 

indebted  to  yoo  r 

WeUt.  Yes, So*,  an  hundred  pound. 

Mr.  Lacy.  Who  lent  him  the  money  Is 
feyyouf 

Welk.  Mr.  Hales,  as  Mr.  Kinnerriey  told  me. 

Mr.  Zecy.  Who  psid  yon  the  money  P 

WtUi.  Mr.  Kinnersley. 

Mr.  Xete.  War  Mr.  Hales  present  f 

Wells.  I  do  not  know.  Sir.  It  was  paid 
^myattemey. 

Bfr.  Jdin  SUi^umf  hanker,  sworn. 

.  Mr.  Lacm,  Sir  what  do  you  know  of  money 
Am  from  Mr.  Kinnersley  lo  Mr.  Hales  P 

Simpson.  I  know  not  Mr.  Hales,  Sir.  1  never 
fiw  bun  out  of  Court 

Mr.  Xeey.  Was  Mr.  Kinnersley  indebted 
teyott? 

Jsia^son.  Some  months  ago  be  borrowed  of 
me  3Cm.  on  some  lottery  tickets. 

Mr.  Lacy,  Who  paid  it  you  off? 

Simpson.  I  was  not  at  the  shop  when  the 
money  was  paid. 

^  Mr.  Lacy,  Bat  do  you  not  know  how  it  was 
discharged,  whether  by  money  or  notes,  and 
by  whom? 

Simpson.  No,  Sir,  I  cannot  say.  It  doth 
-iwt  appear  by  our  books. 

Mr.  Lacy.  Do  you  know  or  net  that  Mr. 
Bales  paid  it,  or  gave  a  note  for  it? 

iSieipfon.  I  do  not  know,  Sir. 

Mr.  Jfcy.  Deth  any  note  by  your  books 
appear  given  for  it,  or  by  whom  paid  ? 

Simpson.  No,  Sir ;  if  it  had  been  paiil  by  any 
4ither  hand  thui  Mr.  Kinoersley's,  1  believe 
Ihntat  would  have  appeared  by  our  books. 

Mr.  Fosoleff  banker,  sworn. 

Ktaners^.  Sir,  I  beg  you  to  ny  whe- 
ikm  you  remember  that  1  gave  you  a  note 
.tern  eeme  fiaiBd  of  Mr.  Balm'a? 
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FomUr.  Yeu  never  mentioMd  his  name.  I 
lent  you  money  upon  lottery  tickets;  but 
know  nothing  of  that  you  mentmn. 

Einnersl^.  Did  not  Mr.  Halea  came  te 
your  ahop,  take  op  th<h  notf ,  and  pav  it  ? 

FomUr.  No,  Sir,  not  that  1  know  of.  1  never 
saw  him  there. 

Mr.  John  Hall  sworn. 

Mr.  Lacy.  Did  you  ever.  Sir,  gjive  a  note 
npoo  Mr.  Hales's  account  and  for  bis  money  ? 

HaU.  Nottbat  1  know  of. 

Mr.  JLocy.  Did  you  at  his  desire  pay  any 
money  ?^12a//.  No,  Sir. 

Mr.  Xecy.  Do  yon  know  any  person  thai 
did?— 1/afi.  No,  Sir. 

Seg.  WkUaker.  Do  you  knew  Mr.  WUIiam 
Hales  ?  Will  you  give  us  an  account  of  his 
paying  you  a  bill  in  broad  pieces,  and  whether 
ne  asked  yen  to  write  his  name  Wells.  Bm 
can  tell  very  well  I  know  what  this  meaaa. 
Did  you  sfive  auy  note,  or  set  your  name? 

mU.  I  set  my  name. 

Seg.  WkUaker.  Do  yon  know  your  nama 
again  t^^EalL  Yes,  Sir. 

Serj.  Whkahsr.  la  that  your  name? 

HalL  Yea,  Sir,  it  is. 

Serj.  Whiiakp-.  When  did  they  get  it  ef 
you  T-^Hall,  On  August  17  last.     . 

Serj.  DkmslL  I  see  net  how  my  brother 
makes  this  evidence  against  Mr.  Hales...  Ha 
is  not  brought  for  him  but  for  Mr.  Kinnersley  $ 
and  they  would  crom-eiamine  him  as  to  Mr« 
Halea. 

Seg.  WkitaJcer.  I  agree  with  you  that  we 
could  not  have  called  him:  but  my  brother 
Eyre  called  him  to  shew  that  there  was  a  pro- 
missory note,  he  denies  it.    Well,  f  submit  iL 

Serj,  Eyre.  My  loid,  we  have  gone  through 
the  evidence  opened :  but  I  wouldroentioD  tliis 
as  to  the  examination  before  sir  Kichard  il<i|>- 
kins.  It  is  suggested  that  Mr.  Kiooerstey 
would  have  conteesed,  but  that  he  was  in* 
termpted  by  Mr.  Mitford.  It  is  plain  that  lie 
had  spoke  to  all  that  was  material  lioth  as  to 
the  note  and  the  indorsement :  J  think  that  it 
is  therefore  wrong  for  them  to  say  tbat  he 
would  have  confeMed  more^  Lut  that  he  was 
interrupted.  But  we  will  call  a  gentleman  to 
shew  in  what  a  candid  manner  he  behaved, 
and  that  he  was  not  interrupted  in  the  manner 
that  hath  been  suggested. 

Rev.  Mr.  John  Hayts  sworn. 

Seg.  £yre.  Were  you  present.  Sir,  atav 
Richard  Hopkins's,  when  Mr.  Kinnersley  was 
examined? — Hayes.  Yes, Sir. 

Seg.  Eyre.  W  bat  did  you  observe  aboot  bis 
being  stopped,  or  did  he  fully  speak  his  miodP 

Hayts.  1  remember.  Sir,  tliat  Mr.  ftiitlord 
desired  him  to  be  cautious,  and  not  too  free 
in  makingf  his  rej»ly. 

Serj.  Eyre.  J  only  ask  you,  whether  he 
had  uot  then  spoke  both  arto  the  note  and  the 
indorsement? 

Hayes.  He  saki  that  the  note  was  bis.  He 
mid  that  as  to  the  indorsemet,  he  had  beard 
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tiiat  it  wi9  IndiHvH  bj  Mr.  Edwartb,  bat 
IcMew  not  how  it  came. 

Si^.  Eyre^  'Do  you  apprehend  that  his  hfvn^ 
raufioned  was  to  be  careliil  in  his  answer,  or 
that  referred  to  the  answers  that  he  bad  al- 
ready made? 

linyet.  I  apprehended  that  the  caution  was 
to  be  carelul  io  his  answers.^ 

Mr.  C ranis  swdm. 

8er|.  Eyre,  Were  you  present  at  the  eia- 
minauon  ui*  Mr.  Kinnendey  before  sir  Richard 
Ilo|>kins  ? 

Granti,  Yes,  Sir,  Mr.  Kinnertley  sent  fiw 
ine  when  he  was  first  taken  un.  I  suppose  it 
was  because  1  married  a  rebtmn  of  hb ;  for  1 
knew  notbincj^  of  any  tranaadiona  between  him 
and  Mr.  Halea. 

8erj.  Eyre.  I  ask  von,  whether  he  fully 
apoke  his  mind  about  the  note  and  the  indorse- 
■lent,  or  whether  he  was  interrupted  therein  ? 

Grunts.  Sir  Richard  asked  him,  whether  he 
knew  the  note  and  the  indorsement  t  There 
then  passed  a  sort  of  a  squabble  between  him 
and  Mr.  Mitford. 

Serj.  Eyre.  Did  you  bbsenre  that  any  get^ 
tieman  interrupted  Mr.  Kinnerslcy,  or  cau- 
tioned him  as  to  his  answers  ? 

Grants.  There  was  an  interruption:  but 
what  it  was  I  could  not  particularly  hear. 

L.C.B.  HsTC  you  done  f 

fierj.  E^re.  Yes,  my  lord. 

8er|.  Wkitaker.  My  lord,  I  obserre!  that  the 
defence  that  they  hare  made  is  for  one  to 
tlirow  it  upon  another.  Mr.  KinnerNley  thinks 
that  Mr.  Hales  is  as  deep  as  he  can  *  be,  and 
therefore  may  bear  the  load :  But  then  my 
lord,  Mr.  Hales  wants  to  retort  it  upon  Mr. 
Kinners!ey  ;  but  the  driA  of  both  is,  that  Mr. 
KJnneralev  may  get  out  as  he  can.  You  will 
observe  the  defence :  There  is  a  pretence  of 
mutual  dealings,  and  that  this  note  was  given 
in  discharge  of  the  balance  of  the  account.  I 
submit  whether  there  hath  bfen  any  evidence 
of  any  dealings  to  an^  such  sum :  *if  not,  to 
what  purpose  was  it  given  P  If  it  was  to  rsise 
money,  was  it  for  a  fraudulent  pnrpose,  or 
not?  If  it  was,  they  sre  both  equallv  guilty. 
But  the  pretence  now  is  this,  Mr.  Hales  was  a 
bankrupt:  and  it  waa  tbei^ore  proper  for 
them  to  have  a  third  person,  in  whose  name  to 
transact.  Now  bow  could  that  be  proper,  if 
it  was  a  person  over  whom  they  had  nopov»er? 
Would  any  one  be  willing  to  take  notes  in  the 
name  of  a  stranger?  Is  a  stranger  to  be 
trusted  with  such  a  sum  ?  No.  If  not,  how 
then?  Here  is  one  man  to  write  such  a  note 
for  another  in  Mr.  Edwards^s  name,  to  what 
purpose?  Why,  in  order  to  charge  Mr.  Ed- 
wands  with  the  money  :  Else,  what  si^nilieth 
the  indorsement?  The  question  then  is,  wss 
Mr.  Edwards's  hand  there  ?  And  did  Mr.  Kin- 
nersley  know  it  ?  They  that  would  have  it  that 
Mr.  Kionersley  was  very  innocent,  say,  that 
he  knew  tiotliing  at  all  that  Mr.  Edwards's 
hand  was  there.  Well,  when  he  comes  to  be 
£iflM  u|K>u  and  importuned  for  the  money  by 


Mr.  Bird,  what  doth  be  say  ?  Why,  Mr.  Ed- 
wards is  a  rich  man :  I  am  an  andonc  man : 
You  must  therefore  resort  unto  him.    This 
was  said  uot  only  upon  tlie  sight  of  the  note, 
hot  before  it  was  shewed  to  him.    He  then 
mM  Mr.  Bird  that  he  knew  that  he  had  such 
a  note  of  his  so  indoned.    Gentlemen,  things 
of  this  nature  are  only  to  be  delected  by  cir- 
cumalances.    They  will  not  call  persons  Io  be 
witnesses  to  tliese  transactions.     If  thia  waa  a 
fair  dealing,  it  was  proper  to  have  called  some 
one  honest  man  to  give  an  account  that  he  was 
present  thereat,  and  privy  to  thia  transactioo : 
But  instead  of  that,  which  is  the  wickedest  I 
cannot  tell ;  b«it  it  ia  plain  that  here  is  a  con- 
trivance to  charge  an  innocent  person ;  and 
such  Utile  things  aa  evidences  of  iransactiona 
of  a  note  of  fifty  or  thirty  pounds,  or  the  like, 
are  not  to  go  against  it.    Circumsiancea  will 
not  ninki^  a  plainer  proof  than  here  is  of  for- 
gery.   A  note  drawn  on  such  a  little  paper  in 
so  slovenly  a  manner,  delects  itself.    Here  is  a 
phuii  forgery.    The  question  is,  who  is  guilty 
of  It ;  and  whether  there  is  not  sufficient  proof 
that  the  defendants  are  the  iieraoiis  guilty  of  it  ? 
Mr.  Strange.  My  lord.  1  beg  it  may  be  coo- 
sidervd,  whether  it  is  not  criininsl  to  give  suck 
a  note.     At  several  timta  he  declared  before  he 
saw  the  note,  that  the  nao»e  of  Mr.  Edwarda 
was  00  the  back  of  it.     If  the  jury  are  of  my 
mind,  aa  Io  one  £Mt,  it  is  a  demonstration  that 
the  name  was  upon  it  when  the  note  was  given. 
If  the  jury  will  look  upon  the  note,  it  wdl  ap- 
pear that  something  was  written  U|Km  the  note, 
and  nothing  more  probable  than  *  free.'    Ctm 
any  imagine,  that  Mr.  Edwai-ds,  whose  name 
is  there,  would  ever  write  a  frank  upon  a  note  P 
If  therefore  the  jury  is  of  my  opinion  in  thia 
observation,  that  there  was  at  first  *  Free  Sa- 
muel Edwards,'  it  is  imposaible  to  imat^ne  but 
that  it  was  wrote  there  before  the  note  waa 
drawn.    My  lord,  that  the  jury  will  take  oft 
their  view.     My  lord,  there  have  been  several 
things  said  as  to  whoee  bcueGt  this  should  be 
for,  that  it  ia  plain  that  Mr.  Kinnersley  re- 
ceived no  benefit  by  it,  that  therefore  it  couM 
not  probably  be  his  forgery.    My  k>rd  it  ia 
plain  by  the  account  that  we  have  given  you  of 
their  correspondence,  that  there  was  aome>- 
thing  carrying  ou  between  them,  which  must 
be  of  a  very  firivate  nature.    Doth  it  not  ap- 
pear for  whose  benefit  it  was?  I  am  ^said  he) 
an  undone  man ;  you  cannot  expect  it  of  me, 
but  must  apply  to  Mr.  Edwards  wImi  indoraeil 
it:  And   therefore,  though  he  made  himself 
Uable,  that  signified  uot,  as  he  was  at  the  aame 
time  liable  to  many  more  actions.     It  appears 
that  they  were  obliged  to  give  the  note  in  the 
name  of  another  person  h  ho  was  responsible, 
having  no  credit  of  their  own.    As  to  that  ob- 
jection, for  whose  benefit,  we  apprelieod  it  of 
no  consequence ;  they  might  probably  bhara  it 
between  them.    Tliere  was  another  thing  en- 
deavoured to  he  proved,  viz.  such  a  debt  due 
fioin   Mr.  Kinnersley  to  Mr.  Hales.     Since 
they  thought  it  nectary  to  attempt  a  proof 
of  that  kind,  if  they  have  failed  ia  that  proof,  1 
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mpprehend  that  tbeir  opinion  was  that  Uiev 
stood  in  Deed  of  a  proof  of  that  kind,  which 
fiatfa  fiiiled  then.  S¥hat  haye  they  gmne6  ? 
Notwithstanding  a  note  given  of  1,960/.  (a  rer^ 
^Tvatsum  to  he  due  from  a  clergyman  in  his 
circqiDstattces),  they  have  pretended  to  nrove 
nothing  hut  one  hond  of  50/.  which  hatn  not 
tieen  pro?ed,  but  only  Mr.  Hales  came  to  Mr. 
Manh  and  told  him  this,  which  I  apprehend 
to  be  DO  evidence :  Had  they  brought  the  bond, 
H  would  have  appeared  whether  true  or  not: 
This  ii  no  proof  that  Mr.  Kinnersley  was  in- 
debted to  Mr.  Hales.  What  Mr.  Cropley 
taitb,  amouDteth  to  no  more  than  about  59  or 
60/.  I  must  submit  it,  whether  they  have  given 
m  reasonable  account  of  this  affair.  My  lord, 
His  an  happiness  that  there  are  such  general 
circumstances  as  tend  to  detect  them. 

KinntrtUy.  fHy  lord,  1  desire  to  speak. 

L.  C.  B.  You  were  called  on  before.  You 
should  advise  with  your  counsel  whether  it  be 
proper :  I  would  only  acquaint  tou  that  it  is 
not  regidar.  If  you  would  be  beard,  or  call 
may  witness,  if  von  have  any  thing  material  for 
your  defence,  it  shall  be  heard :  But  if  you 
produce  any  thing  new,  the  couosel  for  the 
King  must  have  liberty  to  answer ;  or  if  you 
bring  any  witness,  they  must  have  liberty  to 
cross-examine,  or  to  bring  any  other  evidence 
on  their  side. 
^  Kinnenlcv,  My  lord,  I  shall  call  no  other 
evidence.  1  shall* leave  it  to  vonr  justice  \  and 
this  gentleman  I  believe  will  acquiesce.  Mr. 
Hales  lent  me  50/. ;  he  took  it  in  that  ^tie- 
man's  name  that  was  called  for  a  witness: 
I<lext,  Mr.  Took  had  one  hundred  and  fH\y 
ponnd  note :  Another  gentleman  (Mr.  Burton) 
bath  note  of  100/.  which  Mr.  Hales  gave  him 
to  discbarge  a  debt. 

£.  C.  B.  Mr.  Kinnersley,  you  intimated  that 
yon  should  bring  nothinp^  new. 

Kinnersiet/,  My  lord,  at  a  public  coffee- 
house he  desfred  me  to  lay  dowu  25/.  and  ibe 
policies  are  now  in  court  which  were  actually 
insured  for  so  much  money.  And  as  to  this 
note,  1  call  God  to  witness,  that  this  note  I 
grave  him  upon  no  other  account  but  on  settling 
the  account  in  excbangre  for  other  notes  which 
amounted  to  that  sum.  He  directed  me  how 
lo  do  it ;  took  the  paper  out  of  his  book,  and 
beld  it  double,  whence  I  now  apprehend  that 
Mr.  Edwards's  name  was  then  on  the  back.  I 
Dcrer  was  privy  to  his  altering  any  letters :  I 

Save  him  that  note  for  want  of  money,  for  a 
ebt  which  is  still  due,  and  call  upon  him  to 
declare  what  is  true. 

Att,  Gen,  My  lord,  whatever  Mr.  Kin- 
nersley bath  averred  is  without  witness. 

L,  C.  B,  lYhen  persons  are  prosecuted  ca- 
pitally, the  law  alloweth  him  not  counsel  as  to 
lact :  therefore,  what  a  person  alleges  himself 
iDUstbe  taken  notice  of.  Upon  a  charge  of 
inisdemeanor  you  make  your  defence  by  coun- 
sel, and  they  state  the  case.  It  doth  not  avail 
in  proof  what  a  person  saith  himself,  and  what 
they  say  avails  not,  except  supported  by  proof. 
What  yon  say  will  have  oo  weight  as  proved, 
except  proved. 


KinnenUy.  'My  lord,  are  policies  no  proof  f 
Here  is  a  certificate  from  the  proper  officer. 
Sir,  I  insist  upon  it  that  you  do  me  justice  in 
this  matter.  I  will  be  content  to  suffer  death 
if  this  be  not  so. 

X.  C.  B.    Yon  are  not  to  be  now  regarded. 

X.  C.  B.  Oentlemen  of  the  Jury,  this  i^ 
an  indictment  against  Thomas  Kmnersley^ 
clerk,  and  William  Hales,  late  of  London,  gold* 
smith,  for  forging  and  publishing  an  indorse- 
ment on  a  promissory  note,  for  the  payment  of 
1,250/.  to  Samuel  Edwards,  esq.  And  the  in- 
dictment seto  forth,  That  the  defendants,  bav- 
in their  custody  a  promissory  note  subscribed 
by  Thomas  Kmnerslev,  and  bearing  date  Au- 
gust 16,  1727,  whereby  Kinnersley  promised 
to  pay  1,260/.  to  Samuel  Edwards,  esq.  whhin 
three  months ;  that  the  defendaots,  having  this 
note  in  their  custody  with  an  intention  to  do-' 
ceiveand  defraud  the  same  Samuel  Edwards, 
es^.  and  being  persons  of  evil  fame  and  repu- 
tation, did  falsely  and  fraudulently  forge  and 
counterfeit  on  this  note  for  1,360/.  payable 
within  three  months  after  date  to  Samuel  Ed- 
wards, esq.  or  his  order,  an  indorsement  to 
this  effect: 

"  Pray  pay  to  the  Order  of 
for  the  value  received,        Samuel  Edwards.'' 

thereby  intending  to  charge  Mr.  Edwards  as 
the  indorser  of  that  note  with  the  payment  of 
the  1,S60/.  contained  in  the  body  of  the  said 
note ;  that  after  they  had  forged  and  coanter- 
feited  this  indorsement  upon  this  note,  and 
knowing  it  to  be  a  ootmterfeit,  they  did  publish 
the  said  note  so  indorsed.  Gentlemen,  the 
counsel  on  the  behalf  of  the  prosecution  have 
acquainted  you  that  they  look  upon  this  as  a 
contrivanceof  both  defendants  to  carry  on  this 
forgery  upon  what  they  suppose  at  first  merely 
a  frank ;  that  the  name  of  Mr.  Edwards  upon 
the  cover  of  a  letter  with  the  word  *  ffree ;'  that 
the  word  *  ffree'  hath  been  at  the  time  of  the 
indorsement  altered  and  made  *  for  the,'  and 
the  words  *  value  received'  added  to  that,  and 
made  the  indorsement  to  this  note.  For  the 
corroborating  of  this  tbey  have  called  several 
witnesses.  First,  Thomas  Maddox  was  called, 
a  servant  to  Mr.  Edwards.  He  tells  you  that 
Mr.  Edwants  lives  in  Duke-street,  West- 
minster, and  that  the  defendant  Hales  lived 
near  over- against  him ;  that  the  defendant 
Hales  frequently  sent  covers  over,  upon  i^hich 
he  had  sevehil  franks  directed  to  several  per- 
sons ;  that  this  hath  been  the  custom  for  se- 
veral years ;  that  Mr.  Edwards  used  to  send 
them  over  indorsed  with  his  name  *  Samuel  Ed- 
wards, ffree.'  He  saith,  that  his  usual  way 
was  to  indorse  the  whole  superscription  ;  but 
that  last  snmmer,  some  time  about  July,  there 
were  six  covers  sent  over  by  the  defendant  to 
Mr.  Edwards's  house  by  the  defendant  Hales, 
desiring  that  they  might  be  franked  with  only 
<  Samuel  Edwards  ffree,'  without  writing  the 
whole  superscription ;  that  Mr.  Edwards  de- 
clined that,  saying  that  he  never  did  it :  he 
therefors  refused  himi  and  those  covers  were 
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aol  iDclorsei],  bot  were  |iro4accd  hert.  He 
heth  been  ukeil,  Wbetbcr  be  koew  of  eoj 
eorrespundeiiee  betides  tbie  of  fnnkiog  kttere 
between  Mr.  Edvardi  and  Mr.  Halee;  and 
whether  be  knew  of  any  between  Mr.  Edwarda 
and  Mr.  Kinneraley  ?  He  anawered,  that  he 
doth  not  know  of  any  wbataoefer.  Another 
•erraot,  one  Anne  Clarice,  cornea  and  prodneeth 
a  paper  of  namea  that  was  brought  o? er  from 
^e  defenilant  Halea  to  Mr.  Samael  Edwirda'a 
bouae,  in  order  for  him  to  frank  letters  to  thoae 
persons,  and  write  the  whole  superscription  aa 
at  other  tiroes.  She  produced  the  paper  in 
court,  which  she  said  that  she  received  from 
Mr.  Hales's  senraiit.  And  Mr.  Booth  being 
examined  thertto  declares  it  to  be  the  proper 
band  of  the  defendant  Hales,  witfa  wboee  writ* 
ing  he  hath  been  well  acquaintedt  aapecislly 
since  his  bankruptcy,  he  beiog  a  derk  in  tiMt 
comroUsion.    In  this  paper  ia  wrotei 

Two  to  John  Pratt,  esq.  firistoL 

Two  to  Mr.  Lerett,  Huntington. 

Two  to  Stephen  MiU'ord,  esq.  Eieler, 
They  make  use  of  this  evideuce  to  shew  that 
there  was  a  sort  of  ao  attempt  to  get  covers 
with  these  names  franked,  hoping  or  supposing 
that  there  niig^ht  be  a  space  \m  suffioent  to 
write  a  note  of  this  nature.  Mr.  Booth,  who 
was  called  to  prove  the  hand-writing  of  Mr. 
Hales,  was  croas-eKamined  by  the  counsel  for 
Mie  defendant,  whether  be  knew  of  any  traffic 
of  Mr.  Hales  since  bis  bankruptcy.  He  aaitb, 
that  be  duth  not  know  of  any,  but  that  be  was 
well  acquainted  with  his  hand-writing,  ^''^ 
•moloyed  in  the  affair  of  the  commtaaion  3c 
bankruptcy.  Mr.  Thomaa  Bird  waa  next  called 
and  exammed  aa  to  the  circumstances  of  the 
publication  of  this  note.  He  tellsyou  that  thia 
note,  dated  August  16, 1737,  for  the  foiged  in- 
dorsement whereof  both  the  defendants  arepro- 
■ecuted,  waa  brought  to  him,  in  order  to  take 
no  money  upon  tbia  note,  and  further  seeoritjr, 
wnich  Mr.  Hales  gave  in  Maroh  last ;  that  it 
mm  brous[bt  in  the  manner  that  it  now  is,  and 
BO  alteration  made  either  in  the  body  of  the 
Bote  or  in  the  indorsement,  bot  it  stands  and 
remains  in  the  same  nunner  as  when  he  first 
received  it ;  that  when  Mr.  Hales  came  to  bim, 
bepropoaed  to  borrow  of  him  750/.  upon  the 
credit  of  thia  note  for  his  security,  and  ukewiae 
upon  bia  own  note  for  the  payment  of  this  mo- 
aey ;  that  he  had  been  requeated  by  a  fViend  of 
bis  in  the  morning  before  to  accommodate  Mr. 
Hales  with  this  money  upon  the  credit  of  a 
note  which  the  person  had  in  his  hand,  and 
which  was  the  same  note ;  and  that  on  the 
afternoon  of  the  same  day  TMarch  SO],  while 
be  was  at  the  Hudson's- Hay  house,  m  Fen- 
church- street,  Mr.  Hales  came  to  him  with  ths 
note,  and  he  then  lent  him  the  money  for  14 
days ;  that  he  then  desired  Blr.  Hales  to  write 
some  paper  to  testify  the  receipt  of  the  money, 
and  be  a  further  security  to  him ;  and  that  the 
said  Mr.  Hales  thereupon  wrote  a  promissory 
note  dated  the  same  day,  wherein  he  promised 
the  repayment  of  this  750L  in  14  days,  which 
UO^  was  8ubiCEibe4  by  th«  defendant  Hales 


himself;  that  the  aum  of  money  wasmadna^ 
in  aeteral  bank  notes :  that  be  delivered  tkes» 
to  the  said  defendant  Hales,  and  took  tbia  boi« 
and  Blr.  HaleaNi  own  note, aa  asecnrity  for  tb« 
said  money;  tbat  April  S  following,  Mr* 
Hales  brought  iiOOL  which  be  indorsed  upoa 
bis  own  note ;  and  tbat  the  rest  of  the  monaj 
remaina  due.  He  tells  yon,  that  when  M 
beard  that  the  defendant  Hales  waa  •ppvn- 
bended  in  September  last,  be  sent  te  one  iW* 
kins,  an  attorney,  delirered  this  note  to  bim  !• 
go  10  Mr.  KinMiiley,  lo  get  this  money  for 
bim.  The  aecoont  that  be  received  waa,  that 
Mr.  Kinnersley  waa  out  of  town,  so  that  ba 
could  not  naeet  with  him.  At  length  Mr.  Teas* 
kins  intimated  that  Mr.  Kinneraley  cared  aol 
10  see  bim,  but  would  come  the  next  day  to 
Mr.  Bird  bimaalf  upon  this  affair.  Acoordingljf 
on  or  aboot  the  I6tb  of  September,  the  df- 
Andant,  Kinnerdev,  came  to  Mr.  Bird  at  bia 
comptii^-bouse :  Mr.  Bird,  not  knowing  who 
be  waa,  aeeing  a  dergymau  come  in  bis  gowop 
and  looiking  a  little  at  him,  be  said  bis  namn 
was  Kinnersley.  He  hereupon  said  that  be 
had  a  note  of  htt  hand  left  with  him  for  a  an- 
curity ;  to  which  be  replied,  I  know.  Sir,  tbat 
you  nave,  and  it  ia  for  1,960/.  payable  in  three 
months  to  Mr.  Edwards  or  his  oraer ;  that  hm 
said  that  the  note  was  of  his  own  hand-  writing; 
but  immediately  added,  How  it  came  to  be  in* 
dorsed  by  Mr.  Edwarda  I  know  not  Tbia,  ^ 
ffentlemen.  you  muat  take  particular  notice  o^ 
because  this  waa  the  first  mention  of  Mr.  Ed* 
wards's  indorsement:  at  that  time  Mr.  Bird 
had  not  mentioned  that,  nor  abewed  him  tbn 
note ;  when  Mr.  Kinnmley  bavia^f  owned  thn 
note  to  be  bia  band- writing,  immediately  added, 
bot  how  it  came  to  be  indoised  by  Mr.  £dwarda 
I  know  not ;  naming  tlius  tlie  particular  pereoa 
who  was  the  indorserof  this  note.  He  saith, 
that  Mr.  Kinnersley  was  in  a  great  conatema- 
tion  at  that  time,  and  said  that  he  waa  an  un* 
done  man^  among  other  expressions.  And  hn 
said  likewise,  that  Mr.  Edwarda  was  a  gentle* 
man  ofsubstance ;  and  this  he  declared,  thongb 
Mr.  Bird  had  not  shewn  him  the  note  at  thai 
time :  I  am  (said  he)  an  undone  man ;  Mr, 
Edwards  is  a  man  of  substance.  This  he  said 
before  that  the  note  was  shewn  to  him,  or  any 
declamtion  waa  made  by  Mr.  Bird  reUting  to 
Mr.  Ed  wardens  bong  the  indorser  of  this  note. 
He  said  further  thai  he  was  nut  in  a  capadtj 
to  My  this  money ;  and  tliat  they  must  apply 
to  Mr.  Edwards,  who  was  a  substantial  man, 
for  it.  Gentlemen,  this  waa  made  use  of  aa  n 
aort  of  defence  at  this  time  to  avoid  this  thing, 
to  put  it  off  from  himself  by  this  argument, 
why  Bird  should  not  come  upon  Kinnersley 


himself,  who  was  uncapable  of  paying  .»«., 
but  take  bis  remedy  against  Mr.  Edwards,  wbn 
was  a  aubstautial  man.  He  waa  croas-exa* 
mined:  the  counsel  for  the  defendant  asked 
who  was  the  person  tbat  recommended  Mr. 
Hales  to  him  as  the  borrower  of  this  money  ? 
It  was  answered.  That  it  was  sir  Bibv  Laxe. 
He  waa  asked  on  whose  credit  he  lent  tne  mo* 

ney,  Ur.Hika'a  tr  Mr«  JEdvanla*8f  h  w« 
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\\tt\n  mtdi  k  cue. 

Idle  wu  read , 
i  (firectfj  flvm  the  lundi  of 
ifcKnAmt  Rdn,  that  wu  Hnffldeut  csute  to 
RHtf  tto  mto,  and  l*j  it  bribre  50U.    AccoH- 
■•vlf  rt  appMn  to  bear  dst«  Angnst  Ifi,  17(7, 
•M  H  *  praoibMrj  Dote,  rannfaig  thu : 

"  I  imimiM  la  paj  to  SamM)  £d«ardi,  ctq. . 
«  Ua  ardar,  witW  lbT«e  MOaiha  after  date, 
tha  aam  nS  twain  boMbcd  aod  wt;  paunda, 
fm  i«Im  racatied, 

■  "TaaiUBKMiiEULaT." 

"S-  t,wa. 

VbM  Mna  the  Ittdoneineot :  and  tbne,  there 
ia  wrW  on  the  top,  "  Vrn  paj  to  the  order 
.  o^"  tben  there  ia  ■  laip  Dla&i,  ibea  comes, 
*■  ftr  niM  recelted,"  and  iheD  there  U  Ibe 
anbauifjttioii  "  Suaoel  Edward*."  Gentle- 
dwn,  upon  thn  it  is  proper  to  take  notice  of  tbe 
«hnmtiooi  mad*  bj  the  conoael  (or  tlie  pro- 
WcfitioD  on  the  maouer  of  the  writiag  of  tbti 
The;  ofawm  that  thii  moat  be 


rhrt  ol 
«  atibwriptiOD  by  Blr.  Edwarda  of  bis  ni 

tery  protnbli 
^  a  fn.B\.     '  Free '  and  not  '  frank  ' 


cription  by  Bl 
■  ftaok  for  the  paisj 

r  proMble  ?rum  the  u 


thewotdUMtbemakeaiueof:  »tidnpoowhai 
ttipean  by  what  remaina  in  Ibia  note,  they  aay, 
'nat  ^  tbe  ti^  it  ippMra  that  it  muit  be  cut 
off  from  BDOie  other  note,  and  Ibat  there  is  an 
indntare  where  they  suppose  Ibat  some  other 
MUrs  were ;  that  there  la  the  eppeu-ance  of 
mnertiinE,  not  a  blot,  but  ibe  appearance  of 
tfee  remamder  of  a  letter  or  Hgure  on  this  place, 
aod  aoiue  appearantfe  of  a  Uitle  dash  from  it, 
Bnt  titer  say  that  ■  for  the'  ia  subsiitoted  for 
the  word  '  free  ;*  that  it  appear*  by  the  thick- 
nen  of  the  letter*,  by  the  ink,  and  by  the  man- 
ner wherein  the  Iptiers  are  put  there  ;  aad  by 
the  fortn  nf  Ibe  jf  which  Iffir.  Edwards  roakec 
in  the  word  '  ITree ;'  and  that  there  is  still  tbe 
appearvnceof  the  remainder  ofoneorboth  the 
era.  Upon  thin,  g^enilemei),  yoo  will  consider 
whether  tbe  o  and  the  r  hare  not  the  appear- 
ance oTaotne  other  letters  under  then),  aud  be- 
tween the  f  and  tbe  r.  It  is  plain  upon  sight 
wbctber  tbe  other  letters  seem  wrote  of  the 
■sme  sttength  and  thickness  Tilth  the  /  and  r. 
Ttw  ff  aeema  paler  and  ihinner,  and  of  a  dif- 
fSerenl  Ink  from  tbe  other  letlera,  And  then, 
motlemen,  the  word  'the'  is  here  written  at 
fcngth.  ¥oa  win  consider  whether  this  seems 
ml  to  hare  been  from  a  necessity  to  put  some 
Other  word  to  (ill  the  whole  compass  of  the 
word  ■  Dree.'  Now  ■  the '  seems  not  wrote  at 
the  Bme  time,  aud  with  the  same  ink  with 
•value  received.'  If  this  had  been  wrote  all  at 
the  same  lime,  It  is  pretty  extraordinary  that  it 
■bonld  not  hare  been  wrote  eren.  The /is 
Wrote  in  a  strait  lineeren  with  ■  value receireil,' 
but  the  o  sinks  a  little,  anil  the  r  coroes  under. 
You  win  consider,  gfentlemeri,  whether  there 
was  rafficient  room,  and  whether  this  was  the 
cauae  of  potting  it  so.  These  consideraliopi 
an  mlde  use  of  to  make  it  probablu  that  it  wa* 
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wnte  at  Afferent  timet:  if  ao,  it  is  most  pro- 
bable that  it  mt  at  first  •  free,'  and  that  ihi 
other  words  were  aubatitiiled  afterwards.  80 
that  Ibeie  are  tbe  ofaaerrations  as  to  the  maaner 
of  wrllmg  it,  which  you  are  to  consider  wbc- 
iher  tbey  are  tree,  and  there  be  a  foandalion 
for  them  or  not.  Mr.  Spicer  then  was  called, 
who  bath  been  a  clerk  to  Mr.  Edwards  in  lh« 
Exchequer  between  tan  and  eleven  years,  bat 
bath  been  in  hia  service  about  tweniy-fiiQC 
years.  He  note  was  shewn  to  him,  and  b* 
tells  yon,  that  as  to  the  name,  he  takes  It  to  ba 
tbe  proper  band-writing  of  Hr.  Samuel  Ed- 
wards, nis  master :  the  ^  be  also  counts  to  ba 
his.  Upon  his  observation  and  oath,  which  ia 
evidence  to  be  left  to  you,  tbe  word  *  for  '  ia 
wrote  over  other  letteia,  and  he  believea,  upon 
his  oath,  that  the  first  word  was  *  tli%e.'  Ha 
sahb,  that  Blr.  Edwards,  whan  he  maketh  a 
frank,  makes  use  of  a  ^at  in  tbe  maaner  that 
it  here  stands.  If  it  was  made  tbr  *  ralue  re- 
ceired '  at  flist,  it  is  pretty  extraordinary  that 
a^ahontd  be  written,  and  not  a  single /w- 
osnti.  Why  (eaitb  he)  it  is  n  v  toaster's  usual 
vray  of  writing  'ffree.'  And  than  besailb  that 
be  always  wrots  '  (free '  and  not  *  fniok  ;• 
which  Is  matntat,  as  tbe  word  '  frank  '  miebt 
not  so  well  correapond  with  this  aheraiion.  He 
sailh  that  the  r  seems  tisible,  and  to  stand  be* 
(ween  the  0  and  r.  You  will  tee  whether 
there  be  Ibe  reniaindtf  of  any  such  letter  or  no  ; 
«DcebetaithtfaatbedothiliiDk  that  the  r  ia 
TttiUe.  He  tells  ynu,  that  as  he  is  clerk  t» 
Hr.  Edwards,  so  be  is  acquainted  with  bit  pri- 
vate aflUrt,  relating  to  bis  estate  and  the  hke^ 
and  that  he  doth  not  know  ofany  mooeytrant- 
actiont  between  bis  master  and  either  of  tha 
defendants ;  that  he  is  so  well  acquainted  with 
his  affairs,  and  the  nature  of  his  eranloj'ment 
under  Mr.  Edwards  etich,  that  he  belicvei  that 
if  any  luch  dealings  had  been,  it  would  have 
come  to  his  cognizance.  He  letU  you,  like- 
wise, that  Mr.  Edwards  is  not  a  person  that 
iiaeth  to  deal  this  way ;    it  was  very  proper  tai 

iner.  Em 
it  cometh 
not  into  his  public  butioess;  and,  as  to  his  pri- 
vate transactions,  he  nrver  knew  him  10  do  iC 
They  were  then  going  to  call  a  witness  to  prove 
the  body  of  the  note  to  be  Mr.  Kinnersley'l 
hand-writing.  tJpnn  this,  Mr.  Kinoertfey 
took  upon  bim  to  sdrait  that  it  was  all  his  own 
baAd-wriling.  So  then  it  is  to  be  taken  for 
coDfesEcd,  that  the  body  of  the  note  was  hia 
writing.    It  is  written  in  tliis  manner, 

"AugtatK.inr. 
"  I  praiaise  la  pay  to  Samnel  Edwards,  caq. 
or  hia  order,  three  months  aiier  dale,  thesoiu 
of  twelve  hondred  andmty  pounds,  for  valu* 
received,  TRoaM  Kcwebslbv." 

"  j;.  1,»60. 

Well,  genflemen,  after  this,  the  coonsel  for  the 
prosecution  say,  thnt  Mr.  Kinoenley  linlh  ia 


ask  him  this,  because  it  is 
persons  to  iodorse  notes  in 
■aitli  that  it  it  not  bis  usual 
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effect  confcMed  as  much  u  irooanlt  to  what 
they  stand  in  need  of  to  coofict  bim  of  this  for* 
gery.  First,  they  call  Mr.  Wrii;ht,  who  was 
present  at  the  examination  of  Mr.  Kinnerslev 
before  sir  Richard  Hopkins.  Mr.  Wriifht  telu 
you,  that  at  lliat  time  the  defendant  Kinntrs- 
ley  owned  that  the  note  was  all  his  own  hand- 
ivritin^^ ;  that  Mr.  Edwards  thereupon  askeil 
bim  why  he  drew  the  note  payable  to  him, 
ivhen  there  never  had  heen  any  dealings  be- 
tween them.  Mr.  Wriglit  aaiih,  that  the  de- 
fendant Kinnersley  owned  at  that  time 
that  there  newer  had  been  any  dealings 
between  them,  and  likewise  that  he  did  not 
know  Mr.  Edwards,  nor  had,  to  the  best  of  his 
knowledge,  ever  seen  him  till  then  before  sir 
Richard.  But  he  said,  that  the  reason  of  his 
doing  it  was  this :  that  he  was  indebted  to  the 
other  defendant  Hales  in  a  sum  of  such  an 
amount  and  more ;  and  that  Hales  desired  him, 
the  defendant  Kiunersley,  to  write  him  a  pro- 
miraory  note  for  that  sum ;  that  he  asked  Mr. 
Hales  whom  he  should  make  the  note  payable 
to,  and  Mr.  Hales  said  to  Samuel  Edwards, 
esq.  and  that  accordingly  he  wrote  the  note  in 
that  manner  that  it  now  appears  in  to  you  upon 
the  request  of  Mr.  Hales.  BIr.  Wright  tells 
you,  that  at  that  time  be  had  heard  wliat  had 

Cast  relating  to  the  discourse  with  Bird  ;  and 
e  told  him,  Why  you  hare  expressed  your- 
self as  if  you  was  a  ruined  and  undone  man  ; 
why  did  ytfu  say  that,  if  Mr.  Hales  requested 
your  writing  hmi  a  note  for  such  a  sum  as 
1,CSG0/.  ?  Upon  this,  one  Mitford  said  to  Mr. 
Kinnersley,  You  shall  not  go  on  to  d(*clare 
yourself  any  further,  you  may  do  yourself  an 
injury.  This  is  made  use  of  as  a  circumstance 
by  the  kiuir's  counsel,  that  Mr.  Kinnersley  was 
going  to  explain  himself  further  if  he  had  not 
been  prevented  by  his  friend  or  solicitor,  who 
knew  the  consequence  of  a  confession  of  this 
nature.  Mr.  Wright  tells  you,  that  at  this 
time  when  Mr.  Bird  was  examined,  and  said 
that  he  had  not  at  that  time  shewed  the  note  to 
Kinnersley,  when  he  said,  that  how  it  came  Co 
be  indorsed  by  Mr.  Edwardt^  he  could  not  tcil. 
Mr.  Edwards  hereupon  asked  him  whether  he 
knew  of  this  indorsement  before  Mr.  Bird 
sliewed  bim  the  note  ?  That  he  answered  that 
be  did,  but  that  how  it  came  there  he  could  not 
not  tell.  80  that  that  is  the  substance  of  his 
confession  in  that  resjiect,  that  he  did  know  of 
it,  though  he  said  he  knew  not  how  it  came 
there.  Sir  Richard  Ho})kins  likev^isc  was 
called  to  give  an  account  of  what  passed  befoie 
bim :  he  saith  that  he  took  minutes  of  what 
passed  ;  that  it  was  in  the  latter  end  of  Sep- 
tember that  he  was  brought  before  him  cliarged 
with  forgery  of  two  notes,  this  of  1.260/.  and 
another  of  1,600/. ;  that  as  to  this  n<):e,  it 
seemed  to  him  an  altered  note,  which  waM  tSie 
occasion  of  his  more  strict  examination  of  the 
matter.  He  saith,  that  he  exaniiiie^l  Mr.  Bird, 
who  advanced  this  money,  %vho  said  that  before 
he  had  shewn  this  note  to  Mr.  kinnersley, 
i^hen  he  had  only  told  him  tliat  he  hatl  a  note 
of  his  hand  left  with  him  fur  a  security,  he 


of  Wm.  Hales  and  T.  Kimerdeiff        [^ 

answered^  I  know  that  you  bate:  it  is  for 
1,260/.  payable  in  three  months  to  SsuimI 
Edwards,  esq.  or  bis  order,  and  is  indoraed  by 
Samuel  Edwards.  Sir  Richard  hereanoa  sduil 
Mr.  Edwards  if  he  had  had  any  dealings  with 
Blr.  Kinnersley  ?  Who  said  tkuU  he  had  not. 
Kinnersley  mlao  aaid  the  aame,  but  said  that  be 
drew  this  note  payable  to  Mr.  Eiiwards  at  the 
request  of  the  other  defendant  Hales,  to  whom 
he  was  indebted  in  that  sum,  and  more ;  bat 
that  he  did  not  know  Mr.  Edwards,  nor  to  the 
best  of  his  knowledge  had  ever  seen  him  before 
that  time.  He  aaitb,  that  upon  his  observing' 
that  it  was  very  strange  that  he  should  make 
such  a  note  payable  to  a  person  with  whom  lie 
owned  that  ne  bad  no  dealings,  and  who  wae 
an  utter  stranger  to  him,  Kinnersley  wasgoinir 
further  to  open  his  mind,  but  one  Blitford 
stopt  and  prevented  him  from  going  on. 
Richard  Davis,  who  is  the  constable  that  ap- 
prehended him,  was  next  called  to  give  an  ac* 
count  of  what  passed  when  the  warrant  wae 
issued  out,  and  given  him  to  be  executed.  He 
tells  you,  that  because  Mr.  Kinnersley  liveJ 
out  of  the  city,  he  went  to  a  public  house 
within  the  jurisdiction  of  the  city,  and  sent  a 
porter  to  dcsti-e  to  speak  wiih  him ;  but  re- 
ceived answer  that  he  was  not  in  town.  He 
enquired  ivlien  he  would  be  in  town,  and 
went  himself  and  made  a  pretence  of  a  couple 
wanting  Co  be  married.  .\t  lirst  came  out 
the  daugliter,  aud  then  the  mother,  whom 
he  acquainted  ^itli  liii  bu^inc7ls:  at  first 
they  seemed  to  say  tliat  he  was  not  at  home, 
or  did  not  readily  say  inhere  he  was;  but 
aHer  that  he  had  i;i%en  an  ai'cttunt  of  his 
buninesti,  be  was  carried  in!o  the  parlour, 
and  then  Mr.  Kinnersley  came  to  him.  He 
told  him  the  business  of  tin-  marriage :  the  de- 
fendant thereupon  asketl  bim  several  questions; 
and,  among  the  rest,  liow  old  tlie  luJ^'  to  be 
married  was?  This  is  noce^Kary  to  bu  men- 
tioned, because  they  have  insisted  upon  it  as  a 
proof  of  his  honest^',  that  he  uskcd  \%hethcr 
she  was  of  ago  or  not  ?  And  being  told  that 
she  was  not,  then  asked  u  bcthcr  there  was  con- 
sent of  relations  or  not  ^  If  (said  he)  there  be 
not,  I  will  not  be  concerned  in  a  thing  k>\'  this 
nature  for  100/.  lie  was  told  that  tlie  bro- 
ther was  wiih  her  at  the  Magpve  tavern,  and 
asked  to  go  thither  for  satisfaclt(»n,  but  would 
not  go.  Upon  this  the  constable  saith,  that  he 
went  away,  and  made  it  his  business  .to  watcb 
and  sec  when  Mr.  Kinnersley  came  out.  In 
an  h'tur  or  two  lie  came  out,  iic  «iogged  him  up, 
the  !Mint>rii*s,  thru  when  he  Ha*»  come  with- 
in Aldgate,  he  told  him  that  he  had  a  warrant 
an:iuni>l  him  tor  fori^cry  of  a  note  of  1/J60/. 
lie  then  ih>sirLil  hini  to  f^o  into  a  house  with 
hill),  where  ht  asked  10  si-e  th,:  warrant :  L'|>on 
steiMg  it,  he  said,  lliat  if  t!;e  p.'[i:leinan  had 
Kri.l  lor  \\m\  he  shouM  r<.a  hl\  have  immuc  to 
him.  Ijtiiig  asUed  nhy  he  <!i'iiie(l  himself? 
I  lie  ans\ier<'d,  thai  he  was  afraid  of  heiiii;  ar« 
restcil  for  debt,  and  that  was  the  reaMin  of  his 
deiivin;;  hiniKeU'  when  the  coii^tahtc  eaine  to 
euquire  fur  hiui.    Ue  then  owucd  th«it  the  note 
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was  hig  own  hanil-writingr ;  bat  said  that  he 
knew  not  how  the  indoraement  came  there. 
This  agrees  with  what  was  said  by  the  counsel, 
and  pro? ed  by  the  witnesses,  concerning  what 
was  said  by  him  upon  his  examination  before 
air  Richard  Hopkins,  and  to  Mr.  Bird  at  his 
eompting-house  when  he  came  to  him.    This 
is  the  efidenoe,  as  to  the  fiicC.     The  counsel 
for  the  prosecution  go  on  and  say,  that  there 
faath  been  a  prifate  correspondence  carried  on 
between  these  two  defenoants,  which  they  in- 
sist on  as  a  circumstance  to  make  it  likely  that 
they  joined  herein.    They  called  to  this,  first, 
Hit.  Thomas  Bab,  who  saith,  that  both  the  de- 
fendants used  to  meet  frequently  at  his  house ; 
that  Mr.  Hales  freouently  came  there  early  in 
the  morning,  would  sometimes  walk  about  a 
considerable  time,  wonid  ask  sometimes  if  the 
minister  had  been  there  without  naming  him, 
bat  they  knew  whom  he  meant,  having  fre- 
quently seen  them  together ;  that  some  time 
before  KinnerslcT  came  in.  Hales  sitting  by 
the  window,  saw  him  go  by  and  wfent  to  him ; 
sometimes    Kinnersley   came    in    and   went 
through  the  coffee- room  into  a  back  room,  and 
Hales  would  follow  after  him,  and  they  woukl 
stay  there  together;    Kinnersley  sometimes 
would  go  out  at  one  door,  and  Hales  imme- 
diately go  out  at  the  other ;  that  this  continued 
f<ir  a£out  a  month  or  three  weeks  before  Mr. 
Hales*s  apprehension ;  that  one  time  particu- 
larly, Mr.  Kinnersley  passed  by  and  went  down 
Fleet-street,  and  Mr.  Hales  seeing  him,  rose 
vp  and  went  out  afler  him  ;  this,  he  saith,  was 
about  a  month  before  the  defendant  Hales  was 
taken  up.    He  saith,  that  they  seldom  sat 
down  in  the  public  room,  but  went  into  a  pri- 
vate room.    John  Brooks  was  next  called,  who 
saith,  that  he  keeps  a  coffee-house  in  Down- 
ing-street,  in  Westminster.    He  said,  that  Mr. 
Kinnersley  used  to  come  sometimes  to    his 
coffee- house,  send  for  a  porter,  and  give  him  a 
note  for  Mr.  Hales,  who  hath  come  to  him, 
and  they  have  gone  into  a  private  part  of  the 
room,  and  there  they  have  staid  for  three  or 
four  honrs  together ;  that  it  being  in  the  even-  I 
inir  he  hath  thought  them  in  the  dark,  and 
asKed  the  servant  why  a  candle  was  not  car- 
ried them  ?     Who  hath  answered,  that  he  had 
carrie'J  them  one,  but  they  refused  it,  not  car- 
ing to  be  interrupted  ;  that  they  met  thus  about 
three  or  four  times  in  a  month,  a  little  while 
hefore  Mr.  Hales  was  apprelienclci}.     Mr.  Jane- 
way  also  was  called,  who  saith,  that  he  hath 
seen  the  two  ilefcnduuts  several  times  retire  up 
stairs  together  at  his  coffcc-liouse.    This,  gen- 
tlemen, is  rclie'l  upon,  and  trivcn  in  evidence, 
to  shew  that  tlierc  was  a  correspondence  be- 
tween them  ahout  some  attairs  not  so  proppr  to 
lie  mannsrrfl  in  puitlic.     This  is  the  substance 
of  the  evificiicc  on  the  side  of  the  proserulioii : 
and  the  counsel  fur  the  king  tell  you,  thnt  as  to 
things  of  this  nature,  they  must  he  done  in  a 
very  private  way  in  order  to  prevent  a  disco- 
very ;   it  cannot  be  expected  that  they  would 
call  persons  to  sec  stich  a  thing  done;  that  the 
only  evitlence,  therefore,  that  can  be  given  is  | 
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dremnstance.     Well,  grttlemen,  the  defen* 
daots  come  upon  their  defence :  they  appear 
by  different  counsel,  and  make  a  separate  d«* 
fence.     The  counsel  on  the  hehalf  of  the  de« 
fendant  Hales  insist  that  there  was  a  debt  dna 
from  Kinnersley  to  Hales,  for  which  this  nofca 
was  given  ;  that  this  doth  appear  from  ihe  se- 
veral  declarations   made  by  Mr.  Kinnerslejr 
from  time  to  time.    They  rely  upon  this  as 
evidence  of  such  a  debt  for  money  ailvanced  to 
him,  and  that  this  note  was  cfiven  by  the  de* 
fendant  Kinnersley  for  such  a  debt.    They  tell 
you  that  Mr.  Hales  being  a  bankrupt,  and  there-* 
fore  it  not  being  proper  to  have  socli  a  note  in 
his  own  name,  because  it  wduld  be  liable  to  be 
claimed  by  the  assignees  in  the  commission  of 
bankruptcy  against  him,  that  therefore  it  was 
proper  to  make  use  of  the  name  of  another  per- 
son ;  that  Mr.  Edwards  was  never  affected  or 
injured  hereby  ;  that  part  of  the  noone^r  hath 
been  paid,  auil  if  they  had  had  a  little  patience, 
as  400/.  was  paid,  so  the  rest  wonld  have  been 
paid.    And  though  they  admit  that  the  mak- 
mg  of  such  a  note  in  the  name  of  another  to 
advance  credit  without  his  leave  was  criminal, 
yet  it  did  not,  they  say,  really  affect  or  injure 
him.    And  then  to  shew  that  there  was  a  rea- 
son or  foundation  for  the  giving  of  this  note, 
they  said  that  they  would  call  witness  that 
there  was  an  account  stated,  upon  which  this 
money  appeared  to  he  due.    They  called  Ro-" 
bert  Burkil  to  it :  but  he  saith  that  he  knoweth 
of  no  such  account,  it  is  all  imagination  ;  that 
his  name  was  made  use  of  without  his  know- 
ledge ;  that  he  knew  nothing  of  any  money 
ever  doe  between  them :  so  that  it  is  plain, 
that  that  witness  is  lost  in  the  examination  as 
to  any  benefit  to  them.  They  said  that  they  had 
another  witness  who  happene<l  not  to  he  here : 
this  is  the  substance  of  the  defence  of  the  de- 
fendant Hales.     Kinnersley  then  comes  «n  his 
defence.    His  counsel  insist  that  he  is  not  evi- 
denced to  be  concerned  and  knowing  of  this 
forgery ;  that  as  this  is  a  crime  of  a  very  hein- 
ous nature,  and  deserves  the  greatest  pimivh- 
ment,  so  it  is  necessary  that  the  clcarc'St  proof 
should  be  given  vo"  before  you  convict  him. 
They  say  that  his  character  'liken  isc  requires 
stronger  evidence  than  others ;  that  his  credit 
is  more  concerned  than  otliers,  because  the 
verj'  exercise  of  his  function  depends  upon  his 
credit,  without  which  he  will  be  of  no  use  in 
the  parish  where  he  doth  or  may  minister.   And 
they  say,  that  it  appears  by  the  evi<lonce  on 
the  side  of  the  nrosecntion,  that  he  is  very 
careful  in  the  disciiargc  of  his  function,  which 
they  insist  on  from  his  refusal  to  be  concerned 
in  a  marriage  without  a  licence  and  consent  of 
frieiiiN,  it  heinjj  contrary  to  acts  of  parliament 
and  to  the  canons  of  the'  church,  and  that  they 
suppose  him  as  cautious  in  other  things.    They 
say,  that  tlie  thing  itself  is  usual,  and  that 
it  IS  an  innocent  and  harmless  thin;^;  that  no 
[>erson  is  hurt  by  another's  enga^-ing  to  pay 
him  a  sum  of  money  by  such  a  note ;  that  the 
pers4m.  indeeil,  who  gi%es  such  a  note  is  liahle 
to  an  action  for  the  money,  but  that  there  is  no 
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i^fonr  &Hm  l»  tbe  ptnonto  whom  kit 
ptfiMe;  that  UMrenra  as  to 


ptf  aMe ;  tbat  llMrefflra  as  to  Mr.  KiMMnlev*a 
■Moribiaff  aMtefbreoiDMh  oMMcy  paywla 
la  SaaaoffT  Edwarda,  «i|.  •tptdally  wIhd  U 
waa  done  apQn  tha  rafaaat  af  tba  ikfcadaat 
IMaa,  opan  aeeam  ar  a  Mt  which  waa  dM 
Ami  hiiB  lo  Halaa,  §mi  for  tha  eaBvcaiaoca  aT 

Halaa,itwaaaaiiiMeaiitthia|r;  thatKnoan- 
lajr  was  to  mt  Halaa  so  ivoah  oMmay,  aai 
Hales  hioMfifiMrad  a  Mta  for  itio  thiaaHPa. 
They  aay  that  KhuMialay  aaifht  ha  indoaad  la 
ilo  thia  from  tha  credit  aad  eharaetcr  of  IWaa» 
•ttd  fooai  their  foracr  acyiajwaaca;  that  he 
waa  the  luioistar  m  hia  paiiah  whc«  tha 
partoership  was  hctweeo  hifli  aad  air  8ta- 

^n  Bvanee;  that  notwithatsailiaf  his  Mia* 
uoea  since  that  first  acqiiamtanf,  it  la 
plaio  thai  he  hsth  been  oorrespoiiiM  with 
bj  persons  of  credit,  therefore  there  can  be 
no  reHaction  an  that  head  on  Mr.  Kianars- 
le^.  An^  they  sav,  that  as  there  waa  no- 
thing cfilpable  in  gifioff  of  the  note,  so  nothing 
amisa  hath  happened  therrupon ;  that  if  Mr. 
Males  hath  done  any  thing  amies,  it  does  not 
affect  Mr.  kioovrsley.  lliongh  they  raise  Mr. 
Males's  credit  st  first,  yd  afterward  they  sink 
it,  and  aeem  to  throw  the  blame  u|iou  him. 
They  plead  also,  that  there  is  no  evidence  that 
the  imtorstfineiit  was  npoii  the  note  when  it  waa 
subscribed  by  Mr.  Kinoersley.  If  it  was  after- 
wanls  (ssy  iliey)  indorsed  with  or  without 
aiuhoritv  from  Mr.  Edwarda,  it  will  not  afiect 
Kioneniey,  eioept  tham  he  aapwm  praaf  that 
bedid  it.  They  say  also,  that  there  ia  no  pmaf 
of  any  franka  delivered  tn  Minnerslay  hnt  only 
to  Hales;  that  he  had  not  therefore  the  apnar^ 
tuuity  that  Halea  might  hare ;  that  thanlbra 
he  is  not  involved  in  that  circumstaaoa  or  tha 
inducement  hereto ;  that  the  proof  or  evidence 
given  is  nothing  againat  him.  And  then  (aay 
they)  to  what  purpose  ahould  the  nola  be  con- 
trived to  be  indorsed  with  the  privity  of  Kiaaar* 
aley,  when  he  hath  no  manner  ofbenefitthafehy, 
Halaa  having  received  tha  money  T  They  aak 
tlie  qnestion  eui  bono^  and  thenoa  infer  that 
Kinaaraley  could  not  do  this.  And  they  inaiat 
apoa  it  in  aoint  of  kw,  that  the  writing  of  this 
note  can  vit  no  fraud  in  him,  be  having  done 
what  rendeva  him  liable  to  an  action.  And  to 
shew  that  the  money  waa  doe  from  Kiunerslcy 
to  Halea,  thay  have  called  aeveral  wttneasea  to 
ahew  that  there  waa  a  foundation  for  thia  note. 
Mr.  Peter  Marsh  waa  called  r  He  saith,  that 
about  ten  or  eleven  yeara  ago  he  brought  a 
band  of  50^  to  him  made  by  Mr.  Kinnersley 
payable  to  him.  Mr.  Halea  told  him,  that  Mr. 
KittMiaky  owed  bim  thia  money,  and  had 
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yanaratoeaaaidari  aanaeially  wheayaaaMM* 
kaaw  that  if  thia  head  liad  beea  pot  la  aait  hgr 
Mar  Marsh,  ha  wauM  have  been  liaUa  to  rt- 
coter  tha  rnoaay^  Well,  then  Will'iaai  Craplajr 
ia  next  called.  Be  aaith*  that  ha  raccived  ai 
iaaaway*aaolfat-haaae  ahaut  fitX.  a  daht  tha% 
waa  dae  fram  Eiaatrahiy  to  him.  He  n^mmrnk 
itafthadefrndaai  Balja,aad  yiawniey  waa 
thaia  with  him  at  that  thae.  Ha  aaith,  thai 
ILiaaaraley  waa  tha  angiaal  debtor  for  tha 
aMsey,  ami  that  Halaa  iraffe  him  hia  aeto  for  it.. 
Ha  aatth,  that  Kmaeial^  had  harrawed  af  hida 
aa  haadiad  aadadd-panada  |  that  ha  hrougha 
aaathvgcatfoasaa  to  he  aaearitv  with  hkBlar 
ill  thai  at  tha  and  of  aht  months  he  oaaMaot 


cathlaniaaayi  thatheeaqufaadofKJaacivlejr 
for  it,  wha  lad  him  a  daaee  liam  plaoa  W  plana 
after  him  for  a  caaaidarabla  time ;  tliaiatlaal 
ha  waa  forced  to  aaa  for  the  laoaey ;  and  la- 
cavered  half  foaai  the  other  tffutlMDan  }  tha 
he  then  pmaeculed  Kianaraley  for  the  rent ; 
that  then  Kaunersley  mat  him  with  Mr.  Halaa 
at  aoma  tovam,  and  thea  Halea  Udd  him  thai 
he  waa  to  receive  abaat  d  ar  7001.  within  abnai 
three  months  time,  and  then  he  wauM  pay  htna. 
He  saith,  that  apou  that  offer  of  Halea  betook 
a  Boto  of  Halea,  and  a  new  ooa  af  Kiaaersley 
Am*  the  moaey ;  and  that  ia  Febraar?  laat 
ha  gal  the  money  aa  hafoia-nBeiitionad,  ami 
raoaived  it  at  Janaway*a  caffaa  house.  And 
ha  aaith,  that  aoma  httla  laattar  (aboot  fifty 
ahilliaga  or  thereabouU)  waa  due  for  tha 
ahaigea,  for  whioh  ha  gave  him  hia  note. 
Ham  gave  hia  noto  for  thi  payaient  of  a  debt 
af  Kmaeraley'a,  adabtafAoiLyaad  hagave  thia 
laaaoa  for  it,  that  ha  waa  to  raeaiva  within  six 
naoatha  ahootO  ar  TOOiL  for  hta^  and  therefora 
he  could  faatuiahdagaacariqr  for  Kinneraley. 
Thia  ia  a  traaaaaliaB  af  oaito  aaather  natnru. 
It  ia  aa  fivftam  aravii^  a  aaht  fram  Kiaacrslejr 
to  Halaa,  that  H  rather  arovas  Halea  indebtaU 
and  hfnoming  aaonrity  for  tha  other.  Wellp 
thea  JohaW&U  ia  cpBad.  He  aaith.  that  ha 
knoweth  aol  of  any  moaay  daa  fram  Ikia- 
naraley  to  Halea,  but  that  Kinaariley  owed 
him  IvKW.  ;  that  afterwards  this  money  waa 
paid  to  hia  attamay,  by  whom  or  how  he  coeld 
not  tall.  Mr.  Bimpaoa,  wha  ia  a  partaar  with 
Mr.  FowleTi  ia  then  aaked  oonoeming  30t. 
borrowed  a|Mm  boom  fottory  tickets  of  Mr. 
Fawlar,  and  ia  aaked  concerning  this  maney, 
how,  where,  and  by  whom  it  was  diachaq^!* 
Ha  aaith,  that  he  waa  not  at  tha  ahop,  aa4 
kaawcth  not  by  whom  and  how  it  waa  dis- 
chargad.  Mr.  Kinneralay,  upon  this,  apjdiea 
himself  to  one  of  the  gantlemen  of  the  juiy, 
^,  and  intcrrogatea  bim  howthis  money  waa  paid, 

iven  him  this  note  made  payable  to  liira,  which  Mr.  Fowler  traa  hereupon  sworn  to  ffive  evi- 
a  desired  him  therefore  to  get  for  bim.  Ha  I  deaoa.  Upon  his  oath,  he  saiib,  thatlie  never 
knew  nothing  of  the  matter,  was  surprised  that  I  knew  of  any  transaction  in  the  name  of  Halaa; 
his  name  was  made  use  of,  and  so  returned  the  ,  that  he  never  eaw  him  at  his  shop.  That  aa  to 
band  again.  This  is  insisted  upon,  gentlemen,  i  Kinnersley  there  was  a  transaction  of  moiiejr 
to  sliew  tbat  there  were  transactions  between  borrowed  on  tottery  tickets,  but  he  knoweth 
Kinnersley  and  Hales.  Now  wlietlier  this  nothiag  of  Uales'n'being  concerned.  Another 
proves  a  debt  due  from  the  one  to  the  other,  or  (  person  as  examined  whether  lie  ever  gave  a 
'F**^**oc^ctraordinary  method  of  ukine  bomU  •  noto  oa  Mr.  Haiea's  aocouur,  or  at  his  nrqurst 
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Mr-kM»#elh  thit  My  vther  did.  They  tell 
TOO  alfo,  that  the  wHactaee  ftr  the  proeecatmi 
lw¥e  ID  a  great  aMaaure  prmd  the  denial  of 
Mr^  Kionareley  of  bit  kDowiiw  of  the  iadone* 
Bent :  bat  they  eall  tbemiMVia  for  farther 
proof,  efideDoeofit.  They  cad  Ma^ohn  Hay  ca, 
whoaaithtbathewaapceaefltafttheoiaBQlnatkni 
of  Mr.  KinaMaley  •hefora  air  Richard  Hopkina ; 
AatakthattioftfrtbeaeiendaalKiniMnley  owned 
kia  writug^  the  body  of  the  nota,  bat  at  the 
aame  tine  aaid,  that  bow  the  indoraaoMot  came 
ihefe  he  eodid  not  lelL  He  talla  yon  that  the 
oaatioo  that  was  gi?en  to  the  defeidant  Kin- 
Jiarafoy.  was  after  thia  declaration  nurfe  by 
Aiaa ;  that  then  there  was  an  adoBonitioatbat  he 
Mionid  be  eantiona  in  the  anawera  that  hegave* 
OAe  Andreir  Grants  Kkewiae  waa  praaent  at  thai 
dnniination.  He  aaitb,  that  that  waa  all  that 
pMd  at  that  time,  and  that  bo  waa  not  fti^»ped 
njr  Mr.  Milfbrd,  bat*  only  a  naaonahia  caotion 
gifen  him  that  bo  abonld  not  bo  too  modi  b  an 
barry,  or  the  Kke.  Thia  ia  the  aobatance  of 
the  ilefence  made  by  the  coonsal  for  both  the 
defendanta.  It  b  the  right  of  the  oonnael  for 
the  king  to  reply.  They  aa^,  that  there  hath 
been  no  eridence  of  tranaactiona  between  Kin* 
^rsley  and  Hales  to  the  amount  of  any  aoch 
anm  aa  the  note  is  for;  that  if  the  note  waa 
gif  en  with  a  design  to  defraud,  both  maat  be 
o^nally  goilty ;  and  that  it  ia  a  very  eztraordi- 
nary  tDing  that  this  note  shonid  bo  written  by 
Mr.  Kinnersley  as  a  promissory  note  tor  snch  a 
anm  payable  to  Samuel  Edwards,  esq.  when  it 
4oth  not  appear,  on  the  defendant'a  part,  that 
there  was  any  correspondence  between  Bd* 
warda  and  Kinnersley,  and  on  their  aide  it  hath 
been  proved  that  there  was  no  auoh  earraapon- 
denoe;  that  it  waa  very  extraordioartr  if  thia 
note  was  given  lor  a  debt  doa,  that  it  monld  be 
taken  in  the  name  of  one  with  whom  they  bad 
mo  money-dealings  whatsoever,  and  orer  whom 
they  could  not  be  supposed  to  have  any  power ; 
that  this  tberelbre  seems  to  bo  oaly  to  give  a 
credit  to  the  note;  that  it  could  not  be  of  any  use 
whatsoever  without  having  the  name  of  aome 
person  of  circumstance  and  condition  to  it  who 
would  be  obliged  to  pay  the  note }  that  this  note 
must  have  been  thrown  upon  Mr.  Edwarda,  ap  • 
pears  (they  say)  firom  the  declaration  of  Kin- 
nersley, that  he  was  an  undone  man.  If  then 
it  waa  of  any  use  to  borrow  money  upon  or  in 
any  other  way,  it  must  be  from  the  substance  of 
Mr.  Edwards,  and  not  from  the  poverty  and 
deficiency  of  Kinnersley.  They  insist  upon 
that  circumstance,  and  the  decoration  of  Kin- 
nersley, that  be  knew  of  that  indorsement, 
thoogn  how  it  came  there,  be  said  that  he  knew 
not.  And  further  they  say,  that  as  the  name 
was  Mr.  Edwards's  own  hand-writing,  if  that 
the  word  *  ffree'  was  wrote  upon  the  paper,  it 
most  be  heime  the  writing  of  the  body  of  the 
note.  It  cannot  J)e  imagined  that  the  words 
were  not  there  before.  It  cannot  be  aupposed 
that  Mr.  Edwards  would  set  his  name  to  the 
word  *  ffiree,'  or  to  any  other  word  on  the  back 
€f  a  note  promising  the  payment  of  1,360/., 
within  Bts  BoathSi  to  him  or  hia  order.    Tbay 


inaiat,  therefore,  that  thia  name  and  tha  woei 
*  ifraa'  were  upon  the  paper  before  the  note  waa 
wrote,  and  that  thia  ia  a  staang  and  rcnaooablo 
evidence  that  Kinneralay  muat  be  privy  to  tha 
name  af  Edwards,  and  the  iaioracinent  at  that 
time.  After  that,  Mr.  Kinnersley  derirad  to  be 
beard,  and  he  waa  indnlffod:  but  aa  lo  that  ye« 
bare  been  informed,  thai  m  indietmenta  far 
Brisdemaaaonn,  whatever  the  defendant  sailli 
for  hinMelf,it  will  have  no  fnrtfaer  validity  tbm 
aa  ffae  ooonael  nwist,  and  aridenoa  is  braugte 
for  nim.  Tha  drcnmstanca,  thcrefure,  is  revy 
different  from  what  is  allowed  when  persona 
are  proaacntad  in  capital  cases.  Howerar,  yon 
bate  heard  how  he  hath  declared  in  the  moat 
aalenon  manner  hia  innocence.  Yon  are  to  con* 
aider  whether  that  is  of  any  validity,  unleaa 
there  was  evidence  of  such  a  debt  due  from  tha 
defendant  Kinnersley  to  Hales  the  other  do* 
fendant,  whether  you  will  take  it  upon  hia 
word.  This  being  the  evidence  on  both  sidesi 
the  first  question  is,  whether  the  indorsement  ia 
forged,  because  till  you  determine  that  it  is  m 
forged  indorsement,  there  can  be  no  proseco* 
tion  for  the  poblication  of  it  If  it  be  a  troa  ' 
indorsement,  no  person  can  be  guilty  of  tha 
publication,  much  less  can  Mr.  Kinnersley, 
who  did  not  deliver  the  note:  that  therefora 
lieth  upon  the  defence  bf  Mr.  Hales,  which  la 
not  made  but  by  the  defence  of  Kinnersley. 
You  are  to  consider  then  the  opportunitv  tfaiat 
the  defendant  might  take  hold  of  from  the  re* 
oeiving  of  franks  §6t  several  yaara  from  Mr. 
Edwards ;  and  you  will  consider  whether  there 
is  any  clear  proof,  or  so  much  as  the  colour  of 
it,  that  Mr.  Edwarda  waa  privy  to  an  indorse- 
ment of  this  nature,  or  thcare  waa  any  occasion 
for  such  an  indorsement.  If  no  auch  money 
waa  indeed  due,  to  what  nurpoae  ahould  tha 
note  be  indorsed  f  Upon  the  best  observations 
that  I  can  make,  I  see  not  any  evidence  to 
raise  a  reasonable  presumption  from,  that  this 
was  a  fair  and  juatitiable  indorsement.  IT  it 
was  not  an  impoaition  on  Mr.  Edwards,  because 
it  makes  bim  liable  as  an  indorser  for  the  sum 
mentioned  in  the  note,  if  yon  ahould  find  thaty 
yet  you  are  to  consider  whether  it  b  fair  to 
make  use  of  another's  name  in  a  note;  for  Mr. 
Kinnersley,  who  by  hia  own  confeasion  is  a 
poor,  undone  man,  and  whoae  living  ia  under  a 
aequeatration,  to  make  a  note  indorsed,  by  an- 
other person  who  can  never  be  reimbursed  by 
thia  person  who  subscribed  the  note,  it  iaa  very 
extraordinary  way  ;  thoag^  they  say  that  it  la 
an  innocent  way  of  raiaing  money,  for  a  |ier- 
son  in  custody,  or  liable  to  it,  to  make  use  of 
the  name  of  a  aubatantial  peraon  in  auch  a  note, 
uhose  credit  muat  be  at  stake  for  the  money. 
And  then  as  to 'the  nature  of  the  note :  if  it  waa 
only  a  promissory  note  for  so  much  money 
payable  to  Samuel  Edwards,  esq.  it  was  not  of 
such  consequence,  for  then  he  was  not  Kable  : 
but  he  is  liable  to  the  payment  only  upon  the 
ituiorsement  of  such  a  note.  Why  then,  gen- 
tleman, you  are  to  consider,  whether  this  note, 
when  Mr.  Kinnersley  had  wrote  it,  oookl  be  of 
any  uaa  in  the  world  anlcss  it  waa  iadaraad  af> 
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tcrwanlf .  Wb^  tlieo  this  note  ii  either  b  pre- 
IMralMW  to  obtAiD  Mr.  Edwards's  voluDtary  in- 
dofMfDent  for  a  seovitVt  or  as  impotiiioD  upoo 
Jum.  Hath  any  eriocnce  been  produced  to 
shew  a  probabiity  that  Mr.  Edwarda  would 
gtf  e  hiRi  that  liberty  to  transfer  hi.«  own  iosufiio 
Mucy  and  ptiTcrty  opon  him,  and  make  him 
liable  to  Mr.  Edwards,  which  can  have  no  elFect 
feiatby  an  indurfiement ;  dolb  not  Mr.  Kionera- 
hf  put  it  into  the  power  of  Hales  to  iieKOCtate 
tbia  note  ?  Theref'Nre  1  must  iuform  you,  if  two 
fwrsooH  contrive  together  lu  draw  such  a  note, 
and  Ottke  use  of  it,  Iwth  persons  concerned  io 
Ibe  transactitin,  in  mv  opinion,  will  be  guilty. 
Forgery  is  an  entire  hct,  Tlioufrh  one  person 
4lolb  one  part,  and  another  the  other,. both  are 
cqnallv  fj^nilty.*  Oenthfmen,  it  is  material,  as 
iMth  been  observed,  to  conftider  when  this  in- 
dorsement was  made ;  and  it' it  was  a  forged  in  • 
dor8ement,you  will  coiiaider  when  it  will  appear 
to  have  been  indorsed.  Yon  have  been  truly  told 
that  this  can  be  only  known  by  circumstances : 
therefore  you  aretoconsi<ler,  whether  the  name 
of  Samuel  Edwards  can  be  supposed  to  be  set 
there  after  the  note  was  wrote.  Well  then,  what 
is  the  proper  and  natural  way  of  understanding 
this  transaction  ?  If  there  be  the  name  of 
a  person  on  any  paper,  where  there  is  room  for 
making  an  alteratioo,  what  is  natural  ?  Why, 
to  transact  on  the  other  side  what  is  necessary 
to  supply  and  make  that  complete,  without 
which  the  name  would  be  to  no  purpose. 
Therefore,  thai  is  a  material  consideration  ;  if 
it  is  impossible  that  the  name  could  be  wrote 
aAer  the  making  of  the  note,  whether  that  be 
pot  a  reasonable  presumption  that  he  saw  this 
indorsement  when  be  wrote  this  note.  Sap- 
pose  the  words  only  *  ffree  Samuel  Edwards,* 
It  was  not  proper  to  write  this  note  on  the  back 
of  it  Jf  this  indorsement  was  made  without 
his  privily,  how  came  he  to  know  of  it  when 
he  came  to  Mr.  Bird  ?  And  upon  Air.  Bird's 
telling  him  that  he  bad  a  note  of  his  left  with 
him,  immediately  answered,  '*  1  know  that 
you  have ;  it  is  for  so  much,  payable  in  three 
months  to  Mr.  Edwards,  but  how  it  came  in- 
dorsed bv  him  I  know  not ;"  when  Mr.  Bird 
swears  that  he  had  not  then  ac«)uaiDted  him 
with  the  indorsement,  ner  showed  him  tlie  note 
at  that  time.  No  evidence  halh  been  produced 
to  shew  how  he  came  to  know  that  it  was  in- 
dorsed. He  declared,  indeed,  that  he  knew 
not  how  it  came  to  be  indorsed :  but  you  are  to 
consider,  whether  that  part  wherem  he  de- 
clares bis  knowledge  is  to  be  regarded,  or  what 
lie  declares  he  knows  not  of.  A  deckiration  of 
this  nature  will  be  taken  most  strongly  against 

*  See  East's  Pleai  of  the  Crown,  ch.  19, 


him.  Consider,  therefore,  whether  thia  kHer 
part  of  his  declaration  bo  sufficient  to  diachargo 
him.  If  he  know  that  it  waa  indoroed,  yo« 
ahould  have  some  evideoee  upon  what  acooast 
it  was.  As  to  the  rest,  as  to  tbe  Qbamcter,  bio 
coat,  or  tiie  like,  you  are  to  try  bim  upon  the 
same  law  witli  ilaiea.  I  know  not  why  tho 
habit  he  wears  abould  exempt  bim  from  the 
common  ndes  of  proof.  As  to  the  patiiodar 
circumstance  of  bia  usefulness  depending  oa 
his  credit,  that  is  left  to  ^ou.  But  the  wMom 
law  is  made  for  one  that  la  for  another :  Yott 
arc  therefore  to  consider  of  il.  J  f  thia  be  a  fiur 
indorsement  you  must  acquit  both.  If  you 
arc  satisfied  tliat  it  is  not,  but  tlie  indorsement 
is  a  forged  iudoraement,  whether  oitber,  and 
which  of  the  defendants  aeeoN  to  be  guilty. 
You  are  to  eonskier  the  nature  and  circum- 
stances of  the  traiuaction,  and  whether  tbera 
appears  any  thing  t4»  distiuguish  the  one  from 
the  other,  and  acconlingly  give  your  f erdict 
againat  the  one  or  the  other.  If  you  desire  it, 
the  note  will  be  given  to  you. 

Juty.  My  loni,  if  your  lordship  please,  wm 
will  take  the  note  up  with  us. 

Kinnersley.   1  desire  to  be  heard 

L.  C.  B,  Sot  in  case  of  a  misdc*meanor.  I 
know  not  any  instance  in  which  it  bath  been 
allowed. 

Kinnenley.  1  beg  leave,  my  lord.  I  take 
the  Lord  to  witness 

L.  C.  11.  Ail  I  can  aay  is,  if  yoo  bare  a 
mind  Io  aver  or  affirm  any  thinir,  the  Court 
would  rather  bo  irregular  than  abridge  yon  of 
any  thing. 

iScrj.  IVkitaker,  My  lord,  it  never  waa  al« 
lowed ;  aiVer  your  birdUiip  has  summed  up 
the  evid<>noe,  and  the  jury  goiog  out :  it  m 
strange  Mr.  Kioneraley  will  behave  ao. 

Alt,  Gen.    Is  it,  mv  lord,  to  be  sllowed  ? 

/..  C  B,  The  gentlemen  hare  insisted  upoa 
it.    You  cannot  be  beard. 

KinnersUy.  By  tlie  living  God,  I  know  no- 
thing of  it! 

CL  ofArr.  [Calling  over  the  Jury.]  Art 
you  all  agreed  in  yotir  verdict  ? 

Jurymen.  All. 

Clerk.  Who  aball  speak  for  you  ? 

Jurymen,  Our  foreman. 

Cicrk.  How  say  ^ou,  ia  William  Haloa 
Guilty  of  the  miiideiiieanor  wherewith  lio  atandn 
charged,  in  forging  an  indorsement  on  a  pro- 
misaory  note  for  1,260/.  in  the  name  oi'fekimiicl 
Edwards,  esq.  and  publishing  the  same  know- 
ing it  to  be  foi-ged,  or  Not  GuUty  ? 

Foremam.  Guilty. 

Clerk.  How  say  you,  is  Thomas  Kinneisloy 
Gniity  of  the  saidmivdeineanour  wherewith  ko 
stands  charged,  or  Not  Guilty. 

Foreman.  Guilty. 
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475.  The  Trial  of  William  Hales,*  for  a  Misdemeanor,  in  ob- 
taining from  Thomas  Bird  the  Sum  of  Seven  Hundred  and 
Fifty  Pounds  by  false  Tokens^  &c. :  S  Geokge  H.  a.  d.  1729. 


The  Jury  called  ofer  agaio. 

Clerk.  OyEZ,  Oyez,  If  any  one  can 
ioforiDy  &e.  &C. 

Indictment. 

William  Hales  stands  indicted  by  the  name 
of  William  Hales,  &c.  for  falsly  and  deceitfully 
obtaimug  the  som  of  750/.  of  Tbomas  Bird 'by 
a  falite  token,  viz.  a  promissoiy  note',  in  these 
words  folloiring: 

"  Augutt  IC,  17«7. 

**  I  promise  to  fniy  to  8amoel  Edwards,  esq. 

or  bis  order,  within  three  mouths  after  date, 

the  sum  of  twelve  hundred  and  sixty  pounds, 

for  value  received,         Tbomas  Kinnerslet." 

On  which  note  there  is  the  following  indorse- 
meot; 

**  Pray  pay  to  the  order  of  for  value 

nceived,  Samuel  Edwards." 

to  the  ereat  damage  of  Samuel  Edwards,  esq. 
Bee,  Hu)  this  indictment  he  hath  pleaded  not 
guilty. 

Mr.  Strange.  May  it  please  your  lordship, 
this  is  au  indictment  against  the  prisoner  Wil- 
liam Hales  only.  It  sets  forth  that  he,  having 
in  his  possession  a  certain  writing  purporting  to 
be  a  promissory  note  made  in  tbe  name  of 
Thoman  Kinoersley,  wherein  the  said  Thomas 
Kinnersley  is  supposed  to  promise  to  pay  the 
sum  of  1,960/.  to  Samuel  Edwards,  esq.  within 
three  months,  with  a  forged  indorsement  of 
Mr.  Edwards  on  that  note,  did,  in  March  last, 
falsly  and  deceitfully  obtain  of  Mr.  Tbomas 
Bird,  the  sum  of  750/.  by  that  false  token. 
This  is  laid  to  be  contrary  to  the  statute  in  that 
case  made,  to  the  damage  of  Samuel  Edwards, 
esq.  &c.  to  the  breach  of  his  majesty's  peace, 
aad  to  the  ill  example  of  his  majesty's  subjects 
in  like  case  offending. 

Att.  Gen.  My  lord,  this  is  an  indictment 
against  Mr.  William  Hales,  for  obtaining  a  sum 
of  money  by  the  false  token  of  this  note.  For 
this  we  will  onlj  call  Mr.  Bird. 

Mr.  Bird  sworn. ' 

Ah.  Gen,  Mr.  Bird,  look  upon  the  note,  and 
give  an  account  who  brought  it  to  you,  and 
what  money  you  paid  upon  it  ? 

Bird,  Mr.  William  Hales  brought  it  to  me 
on  March  30th,  last. 

Att.  Gen.  Whst  did  he  say  ? 

Bird,  He  said,  that  at  the  request  of  a  flfen- 
tl«man,  1  was  to  lend  him  750/.  upon  that  note. 

Att,' Gen.  Did  he  produce  the  note  ? 

.^— —        111.!!..  «l  111!  III..       .1  .J^»^ 

^  See  the  praoeding  and  following  Cases. 


Bird.  Yes,  Sir,  I  had  it  then  of  him. 

Att.  Gen.  Was  it  then  indorsed  as  it  is  now  P 

Bird.  Yes,  Sir,  in  the  manner  as  now. 

Att.  Gen.  How  much  money  did  you  de« 
liver  him  upon  it?— Bircf.  750/. 

L.  C.  B.  Pengelfy,  Did  you  deliver  it,  when 
he  delivered  you  this  note? 

Bird.  Yes,  my  lord. 

Ait.  Gen.  Should  yon  hare  let  him  have 
this  money  if  he  had  not  produced  this  note? 

Birrf.  No,  Sir. 

Att.  Gen,  What  was  it  paid  in  P 

Bird.  In  one  or  more  Bank-notes. 

Seri.  Eyre,  I  submit  this,  my  lord :  they 
have  laid  this  indictment  but  singly  for  obtain- 
ing money,  whereas  in  the  former  they  layed 
donUy  for  obtaining  money,  or  other  valuable 
things.  It  lieth  therefore  upon  them  to  prove 
that  this  Mr.  Hales  did  receive  in  money. 
Though  I  know  that  generally  Bank-notes  are 
received  as  so  nnich  money,  yet  I  know  not 
that  according  to  law  they  are  reckoned  money. 
They  should  therefore  have  laid  it  for  money 
or  other  valuable  things,  it  being  two  Bank« 
notes,  and  not  money :  and  in  this  manner,  I 
suppose,  in  case  of  a  tender  of  money,  it  is  not, 
as  I  apprehend,  thought  that  a  tender  of  Bank- 
notes is  a  sufficient  plea :  tbe  consequence  then 
is,  that  the  giving  of  750/.  and  the  giving  of 
such  notes  is  not  taotainoant.  They  ought  to 
indict  him  as  the  fact  really  was. 

Alt.  Gen.  Do  you  know,  Mr.  Bird,  of  the 
receiving  of  this  money  ?  Did  he  complain  of 
his  not  receiving  of  this  money  ? 

Bird.  No,  Sir. 

Seij.  Whitaker.  Did  he  pay  back  any  of  the 
money? — Bird.  Yes,  Sir,  400/. 

Serj.  Whitaker.  Was  it  upon  f he  account  of 
those  Banknotes? — Bird.  Yies,  Sir. 

L.  C.  B.  Then  when  he  paid  you  hack  that 
money,  did  he  complain  that  he  had  not  re- 
ceived it  ? — Binf.  No,  my  lord. 

Serj.  El/re.  Pray,  Sir,  did  he  say  that  he  had 
received  it  ? — Bird.  Yes,  Sir. 

L.  C.  B.  Mr.  Seijeant  Eyre,  I  suppose  yoa 
do  not  insist  upon  it  as  necessary  that  he  should 
receive  so  much  money  of  Mr.  Bird.  If  he 
received  the  produce  of  those  notes  it  was  suf- 
ficient 

Seij.  Eyre.  BTy  lord,  I  apprehend  that  though 
he  did  receive  the  money  from  the  Bank  tot 
those  notes,  he  received  not  the  mouey  from 
the  hands  of  Mr.  Bird.  He  received,  indeed, 
what  I  should  have  taken  tor  money.  Espe- 
cially as  the  act  of  parliament  bath  added,  '  of 
any  valuable  thing,'  as  jewels  or  the  like.  I 
think  it  should  have  been  so  laid.  1  observe 
the  words  useil  are, '  by  colour  or  means  of  a 
false  token.*    i  wouU  aak,  suppose  Mr.  Bird 
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bad  ordered  him  M  iceeinitorhiacnliier,  «r 
•ent  the  Doto  lA  hi*  foUunith,  whoM  pajmcnt 
would  it  hkn  bsM  (  8appa«  Im  had  •rM-faim 
to  the  Buh  to  mNin  Uut  iMMC  V  baftra  he  d*- 

rbe  badebUiMd 

■  of  that  Mia. 
lit  tbtf  if  k  had 
been  paid  hy  b«i  Mrranl  or  ^  Ui  eaahiar  apaa 
aoola  dnwa  npaahiMloril,  1  UkaMlhat il 
Slight  ban  baaa  laid  eilber  way. 

Sttj.  WUUktr.  The  Baak  is  ibat  laapanl 
an  hut  caahitn  for  tha  gaallaBs  that  hMC 
thdr  DolM. 

8«n.  Byn.    Tto  alhar  indielacnt  laid  it 

loipt  ScjpwUk  ThMfhtlMynriiiildatbBt 
In  way  of  eantioK,  7«t  it  Bight  ha*o  heM  kid 
ifie  other  way  a*  th»  ia. 

L.  C.  B.  OeallenM  of  the  jwy,  yea  ■•  Is 
eoiHidcr  whether  the  iadenoineat  oa  tbii  onto 
wua  fbrgid  iadgnoMM:  fcrifitwaaiMt 
tvgmi,  ihii  ilrfiiiitiBl  ■■nt  hoaaidlookaia 
fhetMoay  WafolM  Un>.  Aadfanbarvoa 
•re  lo  coBiidirt  as  be  obt^nad  thia  of  Mr. 
Bird  by  tbii  AJoe  tohaa,  whether  it  ever  eune 


(obiahaadaWBOt    Yoa      .  _, 

Iba  mdoMa  that  he  DerpreoniBhioad  ihalh* 
hadaotrreetfadthanoMyferibaeablb,  ba^ 
OB  the  eeatrery,  )nid  hack  400/,  MtteTlU 
■aMy,  whether  be  would  bar*  paid  it  if  to 
hadnotrooifMdtbeaHMy.  Thw«li*c,if  yoa 
afpehtid  that  iadawawH*  ef  the  ■BWwaoBBt 
_.i   yOM  tnu 


judfo  thatlboiadt 


fai]iu, 


IboaooeywM 
1.    Bottfyo* 

itboNlOM 


ood  the  noMy  paid,  whether  k  mm 


Jury  caHed  oTor 


Clvk.    AmTM  oH  agreed  ia  yov  n 

Gfarft.  Wba^  Mafc far  y«ar 

A>ry.On-Foi«inM. 

C/art.    How  «y  yoa,  I*  WiHiaM  Balaa 
OrikyertheauadaBaaariBrwh— ofhanaada 
iadided  ia  obteioinir  «  aiua  tl  niaey  h*  tUa 
ftlae  tohoa,orNet  Q^InT 
OoiHy. 


47^.  The  Trial  of  Williah  Hales  and  Tuouas  Kinnebslbt,* 
Clerk,  for  a  Misdemeanor,  ibr  fraudulently  Torg^ng  a  Pro- 
i&issoiy  Note,  &c.  in  the  Name  of  Samuel  Edwards,  esq; 
for  Sixteen  Hundred  and  Fifty  Pounds,  and  publishing  the 
said  Note,  knowing  the  same  to  be  forged  :  3  Geokce  IL 

A.D.    1729. 


Jury  called  and  awoTD  OTcr  again. 
Cltri.  OyEZI   Oyea  1   IT  asy  maa  eta 
iafiKtBtdtc. 

IniiCTMEirr. 
OandeoKn  oT  the  jury,  TVitEani  Halea  and 
Tboniat  Kinocrdej  atand  indicted  fay  the 
HnK«,te.  for  fraudnletitly  brgiag  aaoloora 
writjog,  poraorting  to  bo  a  pronuaaory  note,  on 
the  9diI  of  Harch,  in  the  niat  year  M  hi*  ma- 


tas.  enlbeSdefHarefa.nthofirttyev'orhia 
maicaly'a  rcigo,  did  forge  a  wrhiug  pnrjMirtin|r 
to  be  a  pronwory  note.  Sec.  The  ladtcnacnt 
fnrthtr  aeta  forth,  that  the  dcfendairta  did  Ilka.  - 


jaaty'a  reign,  in  ibe  worda  foihiiring: 

"  I  pramiie  lo  pay  to  Hr  Thomaa  Kionata- 
ley,  or  his  order,  within  mx  aioDttu  after  dale, 
the  mm  of  aixtem  boadred  and  fifty  poandi, 
for  tbe  Taloo  rcccired,  Sutou.  Eowuids." 
and  knowingly  and  wittinglj  puUiahii^  of  this  ' 
aa  a  Inie  writing,  knowing  it  lo  be  ao  forged  ' 
and  coantetfeit^. 


t,  Ihey  dM 


IMpnbUth  tbe 
laiJ  in  other  w 


lobe  albrged  not 

that  they  fervcd  • 

whenby  he  b  Buppoacd  lo  pnaaiae  to  pay  |»' 
llwBias  Kinneraley,  within  sis  nwoths,  tha 
■uinori,650'.,to:.'  Toall  theaeftoiathcybalb" 
hare  pleaded  Not  Goilly. 

Alt.  Gn.    Hy  lord  and  geathwen  of  tb» 

jary,  I  am  coaniel  for  the  king.      Ocatlnaea, 

tbia  u  an    indictment  againat  both  the  de- 

ftstduti,  for  fotwiag  a  uiamimoiy  ante  in  the 

of  Samuel  Edinrda,  eaq.  tor  l,6SOLfftj. 

able  to  Tbomaa  Kinnecsley,  or  order,  wiifaa' 

six  months  after  date,  and  also  for  publiahiBar 

Mr.  Strange.   May  it  pleaae  your  lordihip,  j  the  *sme.      And,  sentlemen,  tbowh  it  la  Um' 

and  yon  genllenen  of  the  jury,  tbia  ia  an  in*    arreral   ways  in  tbe  iadielii>ent,  the  nota  ia 

dietmrat  afninal  tbe  two  pnaonera  William    one  and  tbe  tame. '  Thnr  aranntsrmiatantw 

Bale*  and  Tbomu  Klnnersley.    Tbia  indict-  i  Gentlemen,  It  will  sppear  lo  yoa  that  Ihia  lhr> 

mentaets  forth,  tbat  they  bdng  persons  of  ill  ,  gery  of  this  note  wsaby  the  same  oppoitaai^ 

'  '        "       to  deceire  Bir.  Edwards,  i  tsken  by  Mr.  HaJca,  in  coif}nBCliaa  wkh  Mr. 


fame,  and  intending  to  deceire  Blr.  Edwards, 


tsken  l)r  Mr.  Halea,  i 

Kiuoetatey,  that  the  f< 


*  HtalhepraGediogandfUIompgCaMi.      iobMrred  abtady,  ihtt  fa  CMaa  aC  tfcii  Uat 


tm} 


Jir  M  MUiemeanawm 
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fiMit  tra  It  be  proredl  only  bj  oirctloiftaiieet. 
Ptoia  and  jMsitife  proof  is  not  to-be  cxMOCed: 
b«t  tiieh  eireuHMtaooes  speak  the  tratB  elteD 
BMre  plainly  than  the  other  way  of  proof  doth. 
M»  te  Mr.  Halcs^  Mr,  Edwaids  being  loo 
obli(j:ing  to  him,  he  made  nse  of  it  to  much  the' 
le  purpose  as  in   the  former  ease.    Bat 


it  was  not  now  to  indoiae,  hot  to  make  a  pro- 

r.Bd- 


vy  note  for  i^ddOL^  payable  b^  Mr. 
waada  te  Mr.  Kinnersley,  within  six  montha 
aftsr  dale^-and  dated  March  SO,  1798.  And, 
gmllemen,  this  note  is  sig^ned  on  the  back  with 
tli»  band-writioff  of  Thomas  Kbnersl^.  The 
manner  of  this  forgery  will  appear  to  hate  been 
like  the  other:  Imt  it  will  appear  on  the  ?ery 
face  of  it  manifestly  a  forgerv.  Gentlemen, 
tbeiioteis  wrote  00  a  TetTaroan  piece  of  paper, 
which  appears  plainly  to  naTO  been  cot  off  mm 
another  paner.     And,  gentleoBmi,  the  words, 

*  loir  the  valae  received,'  are  not  wrote  open  the 
lilMwith  the  other  words,  bat  a  Utile  below  the 
laoe.  The  words  *  for  the'  appear  done  in  the 
aaque  maaiier  as  in  the  former  note  that  belbre 
came  under  year  consideratioo.  Here  is  a  ^ 
sncb  as  before,  and  as  Mr.  Edwards  always 
iiseth,  then  an  r  which  appears  to  be  of  the 
aamft  hand,  then  an.  o^irowded  in  between  them 
which  seems  not  of  the  original  writing.  One 
i^lhe  ee*s  is  made  to  serve  Air  the  first  stroke  of 
tne  ^,  and  a  long  stroke  between  the  two  e^n^ 
then  the  other  e  makes  up  the  word.y^.    llien 

*  value  received'  is  wrote  in  another  manner  of 
kaad*  This  seems  to  be  the  nature  of  the  for- 
giery  ;  and  none  can  doubt  it  a  forgery  that  in- 
spoMit  Th.ia  appears  te  be  done  ifipom  a  fiank 
cover  obtained  from  Mr.  Edwards.    And  this  is 


remarkable  :   it  is  something  odd 
that  *  for  the  value  received'  should  be  wrote  on 


line.  It  is  plain  that  the  words  are  set 
thus  odd  because  of  the  word  wrote  before,  and 
t^  Ibe^  beginning  another  line  may  make 
the  better  appearance.  This  note  is  made  pay- 
<able  to  Mr.  Kinnersley.  fle  was  an  absolute 
Manger  to  Mr.  Edwayrds,  as  it  appeared  in  the 
Amaer  case.  There  was  no  dealing  between 
Mr*  Edwards  and  Mr.  Kinnersley,  nor  no  00- 
loior  of  any  such  dealing,  by  which  a  debt  of 
aueh  a  sum  as  this  should  become  due  from  Mr. 
E^warda  to  Kinnersley.  fiut,  gentlemen,  this 
npae  thus  made  for  1,650/.,  pa^^abte  within  six 
moalhsfrom  Mr. Edwards  to  Kjonersley,  with- 
oat  any  dealings  between  them  to  give  a  foun* 
dalioB  for  it,  in  the  manner  1  have  shewed  you, 
which  is  sufficient  to  make  it  appear  to  any 
a  -tbrgerv,  is  indorsed  by  Mr.  Kinnersley. 
That  wiUappear  a  clear  evidence  of  the  forgery 
bdog  by  Mr.  Kinnersley.  No  man  in  his 
aeniMs  would  do  this.  If  a  forced  note  for 
ltlS50/.'was  nuide  in  the  name  of  any  person, 
M|i  uipeared  in  all  these  circumstances  of  ^ 
plaia  lorgery,  no  man  in  his  senses,  and  design- 
ing to  aet  a  iair  part,  would  make  an  indorse- 
DBent  thereto.  No  other  purpose,  therefore, 
a^ams  aimed  at  in  the  indorsing  but  to  set  the 
ndaa  a  tfoiog.  If  such  a  note  was  offered  to  a 
fair  and  bonest  man  to  indorse  would  he  not 
aiwrtif  at  it  f    Would  he  ever  have  indorsed  it  ? 


^. 


Therefore,  this  indoraemeot  is  a  Strang  evidenca 
againat  him.  The  ose  made  of  this  note,  tbtis 
forged  and  indonedy  was  tbb :  it  being  in  the 
bands  of  Mr.  Bales,  Mr.  Hales  wantmg  a  snm 
of  money  apdied  to  one  Mr.  Thrap,  desiring 
him  to  l«id  him  his  note  of  400^  Upon  hw 
doingthki  with  diifioalty,  Mr.  Hales  deposited 
this  note  aa  a  aaoori^  ror  hii  money,  and  here* 
onon  this  note  contmtied  in  the  haada  of  Mr, 
linrap.  OenllemaB,  opon  the  disoovery  tha| 
was  made  of  another  forgery,  wheranpoo  Mr. 
Halea  was  apprehended,  Uiere  was  a  sospieioa : 
hereapoo  Mr.  Edwaidsi  being  informed  tliat 
this  note  was  hi  the  hands  of  Mr.  Thrap,  en- 
quhred  of  liim  aboat  it.  The  thing  open  thit 
appoured,  and  Mr.  Klnoarilgr  theraapon  wan 
anpraheoded  and  carried  before  air  Richard 
Hopkins.  At  Ihrst  he  seemed  willmg  te  make 
a  diaeoverjr :  afterward  he  wwt  back,  and  de- 
nied ^I  thmk)  what  he  aaemed  before  to  liave 
ownea:  tliat  wiU  be  nioved  te yoa.  I  think 
thatthiawiU  appear  pfadnly  to  have  been  a for- 

y,  and  to  have  beea  doiie  by>Mr.  Halea  and 

.  KianemleT.  ' 

Seq.  Whiiaker.  My  lord,  we  will  go  en  in 
the  same  method  aa  Mfore,  by  calling  two  or 
three  witnssses. 

Thomas  Maddox  and  Anne  Clarke  were 
called,  awom,  and  deposed  aa  before,— As  akN» 
Ifr.  Booth.  Vide  the  preoeding  Cases. 

Mr.  Charlton  Thfmp  awom. 

Ati.  Gen.  Look,  Sir,  on  that  notei  and  teU 
us  when  you  first  saw  it  before. 

Thntp.  On  May  the  93nd. 

Att.  Gen,  Who  bronght  it  to  yoo  f 

Thrup.  Mr.  Hales. 
.   Ati.  Gen.  What  did  he  say  to  yon  f 

Thrup.  He  brought  it  to  me,  and  desired 
me  that  I  would  give  him  on  it  three  notes  of 
500/.  I  refused liim  at  [first,  alleging  that  it 
was  not  for  my  credit.  At  length  1  put  into  his 
hand  a  promissory  note  for  400/.  payable 
within  six  months. 

Ati,  Gen.  Look  on  that  note  and  see  whether 
it  now  Lb  in  the  same  case  that  it  then  was. 
Was  the  indorsement  then  upon  itP 

Thrup.  I  cannot  say :  for  I  took  no  notice  of 
the  indorsement  till  I  delivered  it  to  Mr.  Booth 
at  the  request  of  Mr.  Edwards. 

Ati,  Gen.  In  whose  custody  was  it  till  you 
delivered  it  to  Mr.  Booth  P 

Thrup.  In  mine.  Sir. 

Ait.  Gen.  Did  you  make  any  alteration  in 
ii?^Thrup,  No,  Sir. 

Att.  Gen.  And  when  you  gave  it  to  Mr. 
Booth  you  minded  the  indorsement,  did  you 
not? — i%rvp.  Yes,  Sir. 

Ati.  Gen.  How  came  you  not  to  mind  it 
before?  What  security  was  Mr.  Edwards's 
note  if  it  had  not  been  indorsed  ? 

Thrup.  I  bad  such  an  opinion  of  Mr.  Hales 
that  I  suspected  nothing,  and  therefore  ffave 
him  the  note ;  I  did  not  think  he  would  nave 
been  guilty  of  so  vile  an  action. 

Att.  Gen.  When  was  it  that  you  dsUvcred 
this  note  to  Mr.  Booth  ? 
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Tkrup.  It  wai  ia  SaplMiUr  laili 

jCir.  Gen.  How  mucfa  bail  j«u  leolopon  it? 

Thrup.  Four  biiHlnMi  poandty  Sir. 

Mr.  Lory.  WhfttisbceoiMortbaiiiotaf 

'i^rn/y.  1  know  not.  Sir.  I  aa  not  yotpoi- 

ommmI  ol'tt :  but  J  beliofo  it  to  be  ia  tM  bowb 

ot'  Ur.  MaiMox  of  tbe  Bonk. 

Mr.  John  ^kw  fwom. 

AU.  Gen.  Do  yoo  know  l|r.  BdwaHa*! 
iMBd- writing  ?^Mccr.  Yco^Sir. 

Alt.  Gen.  Look  on  tbai  nolo,  and  tdl  ut 
what  of  it  von  tako  to  bo  bia  band-writinff  f 

Spicer.  Yho  name  ia  bia  and  the  ff.  And  1 
thiok  tbe  ptaineat^^e  that  1  bate  aeen  ia  ro* 
maiiiiag'. 

Ait.  Gen.  la  Ibe  o  Alr«  Edwarda'to  f 

Spiur,  No,  Sir ;  it  balb  been  aooKthiur  elaOi 

Att,  Gen.  Waa  it  part  of  the  oagioai  word  f 

Spiegr.  No,  Sir,  totbe  beatof  myjodgosent 
it  ia  altered..  It  ia  ao  icrowded  Mween  the 
letto^  thai  it  aeeow  aa  if  it  waa  part  of  them. 

Att.  Gem.  Look  oaibe  r.    H  boae  ia  that? 

Spieer,  1  beliere  it  to  be  Mr.  Edwarda*a. 

AU,  Gen.  And  you  obaenre  two  ee'a,  do 
you  not? 

Spieer.  Yea,  Sir.  Oneof  tbeee'aiabrooght 
to  aaake  part  of  they,  which  with  the  other  e 
makeatheye. 

Att,  Gem.  How  doth  Mr.  Edwards  write  bia 
franks  f 

Spieer.  Free  with-  a  doobley^,  as  it  is  here 
« ffree  Sanuei  £dwarda.'  ^ 

Att.  Gen.  In  what  aoanner  are  you  con- 
oemed  for  Mr.  Edwarda  ? 

Spieer.  I  ana  a  clerk  in  bia  office. 

Att.  Gen.  How  many  yeara  in  bia  senrice  ? 

Spieer.  I  have  been  his  clerk  between  10 
and  11  years:  but  1  hare  been  in  all  in  his 
aenrice  alnnit  S4  years. 

Att.  Gen.  Do  you  know  thai  be  had  any 
money  tranaactiona  with  either  Mr.  Halea  or 
^Ir.  Kinnersley  ? 

Spieer.  No,  Sir,  none  at  all. 

Att.  Gen.  Did  you  erer  know  him  give 
■nch  notes  ? 

Spieer.  No,  Sir.  I  never  knew  him  gire 
any  notea  for  time,  nor  erer  gir e  any  note  but 
when  he  wrote  himself  the  ubolc  note. 

Mr.  John  Williams  sworn. 

Att.  Gen.  Mr.  Williams,  look  upon  the 
hand  at  the  bottom  of  that  paper.  IVhoee  do 
you  take  that  to  be .' 

Williams.  It  is  very  like  Mr.  Kinnerslcy^s. 

Att.  Gen.  Have  vou  ever  seen  him  write  f 

Williams.  Yes,  Sir,  I  have  his  writing  here. 

Alt.  Gen.  What  are  you  ? 

Williams.  I  am  his  church -warden. 

Att.  Gen.  Have  you  seen  him  write?  Look 
upon  that  paper,  aud  tell  us  whether  you  be- 
lieve it  his  hand*writiii(i^  or  not  ? 

Williams  The  letters  have  a  certain  cut 
▼ery  like  his  hand-writing. 

Judge  Reynolds.  U|>on  your  oath,  Do  you 
or  do  you  not  believe  it  to  he  h'la  hand- 
writing T 


Ifbhik  thai  U  ia  t«7  Kka  Ua 
band,  my  lord. 

Jndge  Reynoid$.  Ia  it  ao  lika  thai  jam  ba» 
liava  it  to  be  bia  band  ? 

WiUimmM.  Yea,  roy  bird,  I  beTicve  it  l» 
be  bia. 

Jadga  RnfmoUk.  Yoa  ara  not  called  la 
swear,  whether  vou  aaw  him  wnia  it,  or  caa 
my  positively  whether  il  ia  bis  band-wriiing  ; 
but  whether  from  bia  manner  of  writing  that 
you  have  seen,  you  believe,  or  do  not,  that  it  is 
bia  band- wriliiig? 

Williami.  Yea,  to  the  beat  of  my  belief  it 
bhis. 

Serj.  £yrf.  Pray,  Sir,  bow  oflen  have  yoa 
aeen  him  write? 

Williams,  Three  or  four  limea. 

Sefj.  Eyre.  How  loogauioef 

Williams.  Loat  year. 

Serj.  Eyre.  Do  you  remember  his  hand  for 
tbe  compasa  of  a  year,  ao  as  tu  take  it  upon 
vou,  upon  your  oath,  to  my  that  you  judge  it 
bia  hand  ? 

William*.  Doth  it  depend  upon  roy  judg^ 
mentP 

Judge  Reynoldt,  Yes  it  doth.     Look  on  it. 

Williams.  It  i§  more  like  his  band  tlian  any 
other's  that  1  ever  saw. 

Judffe  Reynolds.  Hut  is  it  so  like  that  yoa 
really  belieie  it  to  be  hii  hand  P 

U  iUiams,  Yes,  my  lord. 

Air.  John  Lincoln  sworn. 

Seij.  Whiiaker.  Sir,  plfase  to  Inok  on  tliat 
paper.  Have  you  ever  seen  Mr.  Kiuueraley 
write  his  name .' — Lincoln.  Ye«,  ^br. 

Serj.  Eyre.  Frequently, or  only  once? 

Lincoln.  Several  times.  Sir. 

Serj.  Whitaker.  You  say  that  vou  have 
seen  him  write  several  times.  U|Km  your 
oath,  according  to  the  l>cst  of  your  judgiueut« 
do  vou  take  that  to  be  his  hand  or  not  ? 

Lincoln.  There  is  a  great  deal  tu  be  said  on 
that  subject. 

Judge  Reynolds.  Yes.  But  little  needs  to  be 
said  about  it.  Is  it  so  hke  that  yuu  believe  it 
to  be  his  hand  ? 

Lincoln.  Yes,  my  lord,  it  is. 

Seij.  Whitaker.  Thvo,  my  lord,  havin|; 
proved  that  this  is  his  baud- writing,  uc  desire 
that  it  may  he  read  against  both  tbe  de- 
fendants. 

Note  read. 

«  I  promise  to  pay  to  Mr.  Thomas  Rin- 
mnrsley,  or  h'ui  order,  within  six  months  at>er 
date,  the  sum  of  sixteen   hundred  aud  fifty 
pounds^  for  y«  talue  leceived, 
*•  March  30,  1726.  »Simiel  Edw\iids.'* 

Indorsemi^nt.       «*  THo^iA:>  Kinnek^jley." 

Serj.  Whitaker.  The  gc.ii)<>mcn  of  tlic  jury 
should  ste  it  iioiv. 

Att.  Gen.  .My  lord,  wo  divv.rc  that  the  jory 
may  see  it  now.  Aud,  gciitlcnu'ri,  yuu  will 
observe,  it' vou  Last  }<»ur  «  ,i-  upon  tin*  note, 
that  there  ia  this  oue  obseniitiuu  that  uay  be 


9Aie4  Itf  the  Mhttrt  ihftl  were  made,  iliat  the 
liote  if  tU  writteu  with  a  tecretary  e^  Un  the  e 
in  '  for  ye*  which  plainly  aeema  to  answer  lo 
Hr.  £dwardiV(  hand»  and  shew  that  that  is 
an  old  e. 

Mr»  TAoiiMf  Bird  sworn. 

Att.  Gen,  Sir,  whose  band  is  that  P 
•     Bird.  Wit,  Kiaaerriey,  Sir,  owned  that  to  be 
bis  hand-writinff  ? 

AU,  Gem.    Was  it  shewed  by  yoo  to  Mr. 
Kinnersley  at  tiiat  time  when  he  owned  it? 
.  Bird.  Yes,  Sir. 

Kinnersley.  And  did  I  own  it,  Sir? 
'.  Ait.  Oen.    Why,  you  owned  it  hi  court. 
This  is  the  old  note.  - 

Kimnertley.  I  beg  year  pardon,  Sir ;  1  did 
m&L  understand  that. 

Att.  Gen.  Gi?e  that  note  to  the  jury  to 
compare  it  with  the  other  note  that  is  now 
before  them. 

-  Seij.  WkUaker.  Mr.  Lincoln,  those  receipts 
which  yoo  produced,  did  Mr.  Kinncnley  ac- 
tually write  them  ? 

Lincoin.  I  saw  him  write  them  aD. 

Kerj.  Wkitaker.  Shew  them  to  the  jury. 
.  Judge  Reynoids.  Gentlemen  of  the  jury,  in 
that  b<K>k  you  will  find  some  receipts  wrote  by 
Mr.  Kinnersley,  which  Mr.  lineolo  swears 
are  his  band ;  that  he  saw  him  write  them  all. 

Att.  Gen.  The  next  wimess  that  we  will 
cay  is  Thomas  Bah. 

Bab  not  appearing  nor  Thomas  Brooks,  who 
was  next  called, 

Sir  Richard  Hopkini  sWorn. 

Ati.  Gen.  Sir  Richard,  we  must  trouMe 
you  to  give  an  account  upon  what  account 
Mr.  Kinnersley  was  broogbt  before  you,  and 
what  lie  said  ? 

Sir  Jl.  Hopkini.  He  was  brought  before  me 
about  two  notes,  one  of  1,260/.  and  this  note. 

Alt.  Gen.  When  be  was  before  you,  was 
there  any  particular  mention  made  of  this  note 
ot  l,650i.  ? 

Sir  A.  Hopkins,  It  was  given  to  roe  to 
examine  Mr.  Kinnersley  about  it. 

Att.  Gen.  Sir  Richard,  can  you  recollect 
whether  tliat  is  tlie  note  ? 

Sir  H.  Hopkins.  I  made  no  mark  upon  it : 
but  I  verily  believe  that  this  was  the  note. 

Ait.  Gen.  Was  it  shewed  to  Mr.  Kin- 
nersley ? 

Sir  R.  Hopkins.  This  note  was  put  into  my 
hand  to  examine  Mr.  Kinnersley  upon.  I 
looked  u|R>n  it,  and  it  seemed  to  me  to  be  a 
forgery.  Belbre  I  could  say  any  thing  to  Mr. 
Kinnei^ey  about  it,  I  saw  one  Mitfbra  there. 
Before  Mr.  Kinnersley  could  answer  what  I 
had  not  fully  asked  him,  *  Hold,  Sir  (said  he), 
say  nothing ;  this  is  not  your  hand/  I  thought 
this  very  odd  treatment  of  a  justice  of  peace.  I 
iaid  then  to  Mr.  Kinnersley,  Is  this  your  band 
or  not  ?  He  said,  No ;  1  had  the  other  note  in 
iny  hand,  I  desired  him  therefore  to  recollect 
himself;  for  I  thought  that  they  seemed 
dearly  to  be  the  same  band. 
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Mr.  Stranfe,  I  think  he  owned  the  one  to  be 
bis  hand- writing,  and  the  other  not.  I  ask. 
Whether  that  which  he  did .  own,  was  owned 
before  that  Mr.  Mitford' interrupted  him,  or 
atter  ? 

Sir  R.  Hopkins.  It  was  before.  Upon  that 
Mr.  Mitford  interrupted  him. 

Serj.  Whitaker.  Upon  the  question,  when 
enquiry  was  made  whether  he  bad  had  any 
dealings  with  Mr.  Edwards,  what  did  he  say  ? 

Sir  R.  Hopkini.  Botth  Mr.  Edwards  ancf  I 
asked  him,  whether  he  ever  had  had  any  deal- 
ing with  Mr.  Edwards?  To  which  he  re- 
phed  No,  he  never  had  had  any,  nor  ever  to  the 
beat  of  his  knowledge  had  seen  him  before.  I 
then  asked  him  how  he  came  to  draw  that 
note  payable  to  Mr.  Edwards,  when  there 
never  bad  been  anv  dealings  between  him  and 
Mr.  Edwards  ?  He  anawerad,  That  he  did  it 
at  the  request  of  Mr.  Hales,  to  whom  he  waa 
indebted  in  that  sum,  and  more. 

Judge  Reynolds.  The  first  question  I  sn'p* 
poae  waa  general,  whether  there  had  been  any 
dealiaga  between  them  ?  Afterwards,  when  the 
notes  were  shewn  him,  he  owned  the  onci 
and  denied  the  other.    Was  it  not  so  ? 

Sir  R.  Hopkins.  Yes,  my  lord. 

Att.  Gen.  The  next  witaess  that  we  shall 
call  is  Thomas  Bab,  to  shew  that  there  was  a 
private  correspondence  and  several  meetingi 
between  Kinnersley  and  Hales. 

Thomns  Bsib  sworn,  and  deposed  as  before. 

Kinnersley.  Sir,  did  we  ever  call  for  pen,' 
ink  and  paper  ? — Bab.  No,  Sir,  never. 

Mr.  Brooks  sworn,  deposed  as  beibra. 

Kinnersley.  There  could  net  be-  much  done 
at  night  witnout  a  candle. 

Brooks.  No,  Sir ;  but  you  had  been  there  a 
considerable  time  before. 

Mr.  Wright  sworn. 

Serj.  Whitaker.  Were  you  present,  Sir,  at 
the  examination  of  Mr.  Kinnersley  before  sir 
Richard  Hopkins  T-^Wright.  Yes,  Sir. 

Seij.  WhUaker.  When  Mr.  Edwards  asked 
him,  whether  there  had  been  any  dealings  be- 
tween tbeni,  what  did  he  reply? 

Wright.  He  replied,  that  there  never  had 
been  any  dealing  between  them,  and  that  he 
never  had  seen  him  till  that  time. 

Serj.  Whitaker.  Did  you  observe  any  inter- 
ruption ? 

Wright,  Mr.  Kinnersley  Wte  saying,  I  will 
tell  vou  all  if  yon  will  give  me  leave.  Mr. 
Mitford  laid  his  hand  npon  him  and  said,  Hold 
your  tons^ne,  be  careful  what  you  say. 

Serj.  Whitaker.  I  ask  whether  he  had  there 
related  any  thing  as  to  the  note  now  in  qnestkni 
before  the  interruption  ? 

Wright.  He  had  declared  that  that  note 
was  not  bis. 

Kinnersley.  I  beg  leave  to  speak,  my  lord. 
Both  sir  Richard  Hopkins  and  that  genUemaa 
have  made  a  mistake.  Mr.  Edwards  asked 
me,  How  oft  have  yon  visited  Mr.  Hales  in 
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M«wffite  r  Upon  thk  it  WM thiA iMiiy,  Hold 
jonr  peace. 

0erj.  WkitakfT,  Wlial  WM  the  qoctlm  llwl 
WMs^ked  Mr.  kiDDeriiey,  whea  yoa  mt  UmI 
Mr.  MHford  iaterpofed  f 

M^n^A/.  I  caiDol  nj  wImI  wm  Um  ^act- 
IMHI  ilmt  »•■  ukeH  iiDmedntelj  btfere. 

fterj.  If  AitoAer.  But  jroo  tay,  tbat  it  wat 
•Aer  ibat  ha  had  denied  this  wNc  ? 

ITr^A/.  Yet,  8ir. 

Kimnergiey.  I  would  only  aek,  Sir,  whether  tir 
Richard  Hopkiot  deaired  me  to  hold  ny  tongue 
aa  well  at  Mr.  Mitfbrd? 

Judge  EtynoUt,  Did  he  hid  Mr.  KUmeraley 
make  oo  diacofery  P — Wrigki,  No,  m?  lord. 

KimnertUy,  No,  my  lord:  But  he  hade  roe 
iako  the  gentlemao'a  adfiee.  I  appeal  to  air 
Richard. 

Sir  Richard  Hapkint.  The  gonCleiBao  bath 
aopealed  to  roe.  J  take  it  that  the  ^oeation  ia, 
nbtiher  I  ad?Wd  him  to  take  the  gentleman 'a 
ndf icef  It  woold  bt  fer?  alrange  that  I  atuwld 
reproTo  Mr.  Mitlbrd  for  miaCehaTiomr,  and 
vet  abotild  at  the  aamt  time  ad?  iao  yoa  to  take 

^ft^M    ^gJa  ^fl^A 

Wrigki'.  Sir  Ricbaid  aaked  Mr.  Bird,  whe- 
ther  Mr.  Kinoeralay  owned  tbat  ho  knew  of  the 
•am  being  iodovMd  that  waa  In  hia  handa  f 
fioaaid  that  he  did.  Then  he  waa  aaked  when 
and  how  he  knew  thia  f  Thm  waa  before  Mr. 
Mitlbrd  iaterpoacd. 

Judge  ReynMi.  You  hate  appealed  to  air 
Richard  Hopkuia,  that  ha  adriaed  you  to  lake 
<ba  gentleoMUi'a  adfiee.     Sir  Richard  denica 


.Kinntnley,    But  be  cannot  deny  tbat  he 
pid,  TUw  your  fViend*a  advice* 

Mr.  John  March  aworo* 

Serf.  ITAi/aAer.  Wereyoupreaent,Sir,atthe 
•xaroiaation  of  Air.  Rinnertley  before  air 
Bicbard  Hopkina  r^ilfarrA.  Yea,  Sir. 

Serj.  Whiiaker.  Fray,  will  you  give  ua  an 
tooount  of  all  that  naat  there  at  that  tiinr. 

MmrcL  My  lord,  I  waa  attending  upon  air 
Richard  Hopkina  as  hia  clerk,  when  Mr.  Kin- 
•enley  waa  brooght  before  liirn  witli  relation 
to  theae  notea.  When  the  firat  iioie  was  pro- 
dnced,  he  waa  asked,  whether  that  note  waa  his 
lMnd*writingornotf  To  which  bo  answered, 
Thai  it  waa.  When  tbat  waa  gone  through, 
the  aecood  note  waa  produced,  being  a  pro- 
Biaaory  note  made  in  the  nume  of  Mr.  Kd- 
wards  payable  to  Mr.  Kinnersley .  When  timi 
OQle  in  the  name  of  Mr.  £d  wards  was  produce«i, 
wa  pereaifed  on  the  back  of  it  the  name  of 
Mr.  jKinnertley, wrote.  Mr.  Kinneraley  having 
denied  thia  note,  air  Richard,  upon  comparing 
Iha  name  on  the  back  of  this  note,  with  the 
Other  note  which  he  had  owned  to  be  his  own 
hand-writing,  said  to  him,  **  1  would  have  you, 
Sbi  conaider  very  well  whetlier  you  di^l  not 
write  that  too:  tor  it  is  very  like*  that  which 
900  have  owned."  Upon  that  Mr.  BlitforU 
inierpoacd. 

Ren.  Whiiakir.  What  was  it  that  Mr.  3Iit. 
IM£daayf 


JMerrA.  Mr.  Micfaf4  apaa  lliat  aaU^  ••  Mr. 
KinamlfTt  I  wwuhl  net  hate  yao  aaawt 
ausatiao ;"  or  to  tint  pnrpoea. 

Ati.Om.  Didair  Ridwid  HaploM 
him  to  take  hia  fricnd'a  adviea  ? 

March,  No,  Sir. 

Ait.  Oeu.  Did  ha  reprova  Mr.  MUM  §m 
interpoaing? 

March.  Yes,  Sir.  Ha  deaired  him  la  ha 
quiet ;  and  tohl  him  that  he  woold  aik  whal* 
ever  oumtlons  were  dmired,  but  diait ad  thai  li» 
woold  not  interrupt. 

An.  Gem.  Waa  his  denying  of  the  oala  bo- 
fore  or  after  theiatermptionP 

illerrA.  Ua  had  firat  interrapted  dortag  Iho 
examination  on  tlie  first  note,  aod  ha  afterwaada 
inlerpoaed  during  that  on  the  aeoood  aalt.    - 

AU,  Gen.  Well.  Bot  1  ask  yoo  aa  la  Hw 
aeoood  interroption,  whether  it  was  hdbro  or 
after  hia  denying  his  hand  P 

llorrA.  It  was  after. 

Stn.  Eyre.  You  were  aaying,  Sh*,  that  air 
Richard  hade  htm  recollect  hiroaelf,  ami  oeo« 
aider  well  whether  this  was  not  hw  hand  too, 
for  that  it  waa  very  like  that  note  which  he 
had  owned  tabe  hia  own  band-writing.  Hod  oat 
Mr.  Kinnenley  before  that  aaid,  thai  ho  dol 
oot  aigo  tliat  oole  P— MsrcA.  Yes,  Sir. 

Aii.  Gen.  We  reat  it  here,  my  lard,  aai 
leave  the  consideratioo  haraof  m  the  jury* 

Mr.  Mather.  1  wouki  ask,  whether  Mr. 
Mitford's  advice  waa  not  thai  ha  ahanid*  oat 
apeak  loo  fast? 

March.  No,  Sir ;  it  waa  thai  heahaoU  oat 
answer  to  tliat  oiieOioa. 

Kinnertky.  They  contradiel  one  aoathar^ 
and  Mr.  Bird  will  awear  aby  thing. 

Judge  Reynoldi.  You  may  prove  that  la  ha 
hia  chareder  if  you  can ;  hot  witbool  that  yoo 
ought  not  to  aver  it. 

Bird.  Itia  well  known,  my  loid,  what  my 
charadrr  ia.  I  have  pe raons  of  good  credH 
that  have  known  me  tlieae  S6  jreara:  1  havo 
never  falsified  my  word. 

Mr.  Lory,  ^iy  lord,  I  have  nothing  material 
in  my  instrtKtiuns ;  and  therelbre  I  shall  not 
trouble  your  brdidiip. 

Serj.'Uyre.  Aly  lord,  I  am  counsel  ibr  Mr« 
Kinoersky.  1  admit  tbat  they  bare  proved 
tbat  there  was  an  intimacy  between  them.  It 
is  detrimental  to  my  client  that  there  was  aoch 
an  acquaintance  w  hen  the  one  was  parihhiooer 
formerly  to  the  other,  and  thut  thia  acquaiutp 
ance  waa  kept  up  to  tiie  lost :  bol  it  doih  not 
fuliow  that  they  are  to  be  conRidered  aa  ooe : 
If  Mr.  Hales  be  never  so  guilty,  it  doth  not 
appear  that  .Mr.  Kinncrsley  is  guilty.  Aa  to 
tills  indictment,  the*  charge  is  lor^iu'^  a  note  ia 
the  name  of  Mr.  Kd wards,  and  innorsing  the 
aame.  It  is  adniitte«l  that  Mr.  kinncrsley  had 
no  acquaintance  with  Mr.  Edivsrils :  but  on 
the  other  baml  it  is  pretty  plain,  hy  the  evi- 
dence that  hath  been  given,  that  tltere  was  an 
acquaintance  between  Mr.  lv<lwanla  snd  Mr. 
Hales.  They  nerc  near  neighbours :  Mr. 
Edwards  hath  indulged  him  with  fraokafor 
aereral  years.    Mr.  Ualea  b  a  man  nodor 
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Ibttiiiwfllbriitiiy  jeira*  hath  bad  •  oommis- 
aioB  of  buikni|itcy  awarded  aipiinit  him :  It  ia 
▼ery  natural  for  aucb  a  peraoo  to  deal  rather  in 
SDOtiier  peraoo*!  name  than  in  hie  oim ;  if 
tbereibre  there  be  an  intimacy  between  Mr. 
Halea  and  Mr.  Edwards,  Mr.  Hales  shonld  ap- 
ply to  Mr.  Edwaida,  and  be  upon  his  request 
ahould  ^re  him  sudi  a  note,  I  do  not  wonder 
thai  any  gentlenmn  of  character  should  indorse 
■neb  a  note  siflpned  by  a  person  of  such  figure. 
It  datb  not  seen  Tery  nnnatnral,  that  after  tbeir 
kng  acquaintance  a  note  psYaUeto  Mr.  Kin- 
■aiileTt  io  trust  for  Mr.  llsles  should  be  in- 
dorsed by  Mr.  KJnnersley:  Thia  may  be  sup- 
posed the  case,  if  actually  he  did  indorse  the 
iiol«»  I  do  not  sea  why  he  may  not  be  sop- 
posed  as  eaaily  imposed  upon  as  the  other  gen  • 
llaman^vis.  Nr^  Thfnp.  It  is  not  so  plain  a 
ftllaey  as  that  Mr.  Thrup,  who  is  a  gentleman 
in  businais»  oould  discern  it.  Why  most  we 
suppose  then  that  Mr.  Kinnenley  must  dis- 
camH?  H*  then  Mr.  Halea  is  goihy  of  tba 
Ibifmft  it  doth  not  follow  that  Mir.  Kmnersley 
most  M  so.  As  to  the  other  point,  it  is  no 
wonder  that  them  should  be  the  name  of  Mr. 
.&iaaeraley  on  the  back  of  the  note :  Any  that 
would  forge  n  note  will  not  scruple  to  forge 
an  indorsement.  It  is  as  likely  as  pos«ble,  and 
the  man  that  would  forge  a  note  in  Mr.  Ed- 
wards's nanse  lor  such  a  sum,  may  be  as  easi- 
ly aopposed  to  forge  an  indorsement  on  this 
aotob.  How  hare  they  profed  that  it  was  in- 
dorsed by  BIr.  Kinnersley  ?  Two  or  three  gen- 
tlemen bare  been  produced  as  witnesses,  that 
bare  seen  his  hand  aereral  times,  and  from 
the  aimilitude  of  the  letters  they  beliere  it  to  be 
kis  band :  fint  there  is  such  eridenoe  to  be 
ertreiy  day  giren  of  one  man's  writing  like  ano- 
ther«  that  a  aimilitude  of  handa  ia  not  to  be 
wondered  at.  It  is  not  to  be  wondered  at  that 
bethat  would  be  guilty  of  furging  the  whole 
Boto  would  indorse  it:  Whether  there  is  any 
di^srence  in  the  hand  between  the  writings  that 
hare  been  produced  and  tbitK  note  and  indorse- 
BMUt,  movt  be  left  to  the  jury. 

Judge  Keymo^d$.    Hare  you  any  wimessesf 
Kinnenley,   I  beg  a  word,  my  ford. 
.    Judge  R^noldi,    Not  till  we  bare  heard  the 
whole  that  the  counsel  say. 

Mr.  Mather.  1  take  notice,  my  lord,  that 
there  hath  been  a  rariance  amooff  the  wit- 
lifnii  fl  as  to  what  past  at  his  ezammation  be- 
Ibre  sir  Richard  Hopkins.  The  only  caution 
that  was  given  liim  was,  tliat  he  sbouki  not  be 
too  rash  in  his  answers,  as  your  lordship  haih 

il  beliere)  thought  him  rery  rash  in  his  con- 
net  here.    We  shall  only  call  a  witnesa  as  to 
thia. 

Rer.  Mr.  John  Hoyet  sworn. 
Mr.  Mather,    Mr.  Hayes,  please  to  giro  my 
lord  and  the  jury  an  account  what  paswd  as  to 
this  note  of  1,650/^ 

Ha^et,  When  this  note  was  produced  before 
sir  Richard  Hopkins,  and  shewed  to  Mr.  Kin- 
nersley,  upon  shewing  him  the  name  on  the 
back  of  the  note,  he  absolutely  denied  it  to  be 
baa  hand. 


Mr.  MMther.  Did  yon  hear  Mr.  Mitfbrd  in- 
terrnptf 

Haye$.  I  remember  that  there  was  a  dispute- 
between  sir  Richard  Hopkins  and  Mr.  Mitltird. 
There  were  minutes  token  of  Mr.  Bird's  en* 
mtoation :  upon  the  reading  these  minotes,  Mr. 
Mitford  apprehended  them  not  to  be  rightly 
taken  acconling  to  the  eridenoe  that  was  giren. 
Upon  this  Mr.  Bird  was  re-examined,  and  thea 
there  was  another  question  proposed  conoem- 
ing  Mr.  Kinnersley's  going  to  Newgate  to' 
risit  Mr.  Halea.  Then  Mr.  Mitford  again  in. 
teniostfd. 

Mr.  Mother.  Was  that  the  resaon  of  the 
interruption  r 

Hayts.  Yea,8ir,lbdieTeitwas. 

Mr.  Mather.  Was  there  some  other  part  In 
which  he  had  alfo  interpoaed  P 

ifayet.Yes,  Sir. 

Mr.  Ward  sworn. 

Mr.  Biather.  8ir,  were  you  present  at  tba 
enmination  of  Mr.  Kinnetaley  before  sir  Ridi- 
ard  Honkins  P—  Ward.  Yes,  Sir. 

Mr«  idather.  Giro  us  an  account  of  the  in* 
terraption  by  Mr.  Mitfbrd. 

Ward.  Mr.  Kinnersley  was  examined  aa  to 
the  note  of  1,860/. :  Mr.  Kinnersley  being 
examined  aa  to  that,  there  happened  aome 
words  to  pass  between  him  and  Mr.  Bird; 
after  seme  hesitetioo  and  dispute^  he  baring 
acknowledged  that  note,  it  waa  pot  down  in  the 
minutes.  After  that  he  was  exaniiued  as  to 
this  note  of  1,650/. :  Upon  his  denying  that  it 
was  his  hand,  Mr.  Kinnersley  was  asked  aome 
queation  by  sir  Richkrd  Hopkins  concerning 
somewhat  that  he  had  formerly  said ;  wheiw 
opon  he  desired  to  be  examined  in  the  court 
of  akiermen.  Mr.  Mitford  hereupon  desired 
him  not  to  desire  ibis. 

Mr.  Mather.  My  lord,  the  reason  that  we 
bring  thia  witness  is  to  shew,  that  he  had  con- 
fess^ all  that  he  could  at  thai  time,  and  there 
was  no  reason  therefore  for  Mr.  Mitferd  to  inter- 
pose for  the  preventing  Mr.  Kinnerbiey*s  mak- 
ing a  dim^overy. 

Kinnerileu.  My  lord,  when  this  note  waa 
shewed  me  before  sir  Richard  Hopkins,  it  waa 
the  first  time  that  I  erer  saw  it :  I  tliOrefore 
denied  it  to  be  my  hand  ;  but  by  looking  upon 
it  more  closely,  i  own  that  it  is  like  my  hand. 
Though  none  can  «iblige  me  to  say  any  thing, 
1  would  be  conient  to  be  examined ;  and  there- 
fore hare,  though  not  regarded,  solemnly 
arerred  that  1  was  not  priry  to  his  getting  of 
that  note  or  money.  As  to  the  other  note,  1 
owed  him  at  that  time  the  1,S60/. ;  I  gsre  him 
that  note  for  it,  and  would  not  v*  ith  that  solem- 
nity say  that  it  is  not  mine.  He  hath  got  it 
aome  other  way  indorKed:  But  as  to  this  note 
it  is  not  my  hand.  Had  Mr.  Hales  brought 
Mr.  £dwards'a  note  to  me,  and  desired  me  to 
indorse  it;  though  I  own  thst  I  think  tliat  it 
bath  the  marka  of  forgery,  yet  if  Mr.  Thmp 
and  others  were  imposed  upon,  why  might  not 
IP  Why  should  1  suspect  him  more  then 
others  f  I  own  that  1  bad  a  great  confidence  in 
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him.  Huppofting^  this,  will  you  comleinn  nie 
for  an  unjust  tiling ':*  I  take  (luil  to  witiini, 
that  I  never  act  my  haod  to  thai  note,  nor  never 
took  any  money.  1  be^;  punlou,  I  will  siy  one 
word  more  :  the  i;vntlvman  hath  taken  notice 
rightly  that  I  have  spoki-n  raslil>  ;  it  is  an  op- 
prcHion,  and  the  wiae  man  saitU,  that  **  Op- 
preaaion  will  make  a  wiac  man  mad/*  whiah  ia 
worae  ilaau  raah. 

Alt,  GcH.  My  lord,  he  hath  intimated  that 
this  it  an  u^juit  and  oppreaaivc  proaecution :  I 
aubmit  it.  Hro|icr  evidence  hath  been  i^ven, 
and  he  luth  replied  to  it  by  hit  counsel.  The 
oomisel  suppoae,  thaiil'Ihe  wliule  note  was  Mr. 
Hales**  hand- writing,  it  was  very  likdy  that 
he  would  not  scnipie  the  indorfleinent.''  Mr. 
Kinnendav  himaeU  aeems  to  admit,  that  for 
au^ht  he  knows  he  miirht  have  indoraeil  such 
a  note;  but  the  turn  that  he  eives  it  is  this: 
Jf  such  a  note  was  wr«ite  in  the  name  of  Mr. 
Edwards  pavable  to  him,  he  miifht  indorse  it, 
being  brought  by  a  creditable  and  huoeat  person. 

If  a  note  was  Bade  payable  to  him  by  a  gentle-  j  other  part  of  the  indictment  chargeth  them 
man  of  such   fiaure  and  character,   and  so  |  with  publishing  the  same.    To  this  indictment 


wbetliar  there  wrra  any  nate  of  mme  F  Ha 
said,  Yes;  there  was  a  note  nf  1,060/.  payaUn 
by  Mr.  Edwards.  Is  it  (said  I)  a  true  natcf 
Is  it  wrote  by  ^ir.  Edwards  ?  He  shook  kia 
head  and  said,  Just  as  true  as  the  other.  1 
asked  bim  wheilier  it  was  indorsed  ?  To  whicb 
he  replied.  Yes  Hail  1  kiwwn,  ny  lani,  that 
the  note  was  inihirsed,  1  need  not  have  aakail 
Mr.  Hales,  lie  b  reaily  to  ck»  me  jnttiotf, 
though  he  mniit  thereby  take  it  npon  himaalf. 
Your  tordship  knows  that  I  have  no  anck  cka- 
rarter  in  Hullolk. 

JiHltre  Ktynmldi.  >Va  shall  not  neod,  Mr. 
Kinaenley,  to  go  to  Muflblk  for  your  aha- 
racter.* 

Juilge  Rri^nolds,  Gentlemen  of  tke  jnry, 
William  Hafca,  late  of  liondon,  goldsmith,  nnd 
Tlioanaa  Kinnersley,  clerk,  staiMl  indicted  for 
forging  a  note  under  tka  kand  of  Mr.  Hamnal 
Edwards,  for  1,650/.  payable  witkin  three 
months  to  Thomas  Kinneisley,  or  onler,  aller 
the  dale  thereof,  tor  value  received :  And  an- 


brought  to  him,  he  thinks  that  he  mii;ht  indorse  •  they  have  |d«aded  NotGailty:  Tlie  question 
it,  and  would  S'l  have  done :  But  it  is  impos-  {  you  are  now  to  determine.  Cjentlemen,  the 
aible  thai  it  could  lie  fairly  done ;  there  must  be  Ibundation  of  this  which  hath  been  insittied  en 
sonietliiug  liatiduleut  in  it.  The  evidence  on  .  by  tlie  counsel  on  ilMsideof  the  proseenliun 
the  side  of  the  king  shews,  that  there  must  |  ix,  tluit  these  gentlemen,  dr  rather  the  ene  ef 
hate  been  a  conspiracy  Mween  tliese  two  per-  i  tliem,  Mr.  Hales,  having  an  arquaialanee  with 
soqs  tu  defraud  several  persona:  As  the  other  i  Mr.  Edwards,  and  being  indulgNl  by  hhn  the 
note  was,  without  any  cohvur  tor  it,  made  pay-  j  liberty  ot'a|iplying  to  him  for  franks, 'they  kave 


able  to  Mr.  Edwards,  his  name  being  indorsed 
upon  it,  heheibg  a  perMin  of  abihty  to  credit 
llie  D0U> ;  So  this  second,  on  the  other  haiMl, 
without  any  fouudation  also,  because  no  cidour 
of  dealinipi  between  them,  is  made  in  tlie  name 
of  Mr.  Kd wards,  payable  to  Mr.  Kintierih'y, 
and   Mr.  Kinnersley's  nsme  indorsed.     Why 


made  a  wrong  use  of  this,  and  by  couvertiD!*' 


*  In  Trinity  term  A  Cieo.  there  was  an  in- 
forms tam  Bgainst  this  Mr.  kiunf-rsley  and  one 
Moore,  as  being  evil-dis|Niiied  pi'i-MMi»',  ia  onler 
to  extort  monev  from  my  lonl  iSunderlaml,  did 
conspire  together  to  charge  my  luid  with  en- 
^!il»uUl  >lr.  Kimierslcy's  name  be  put  to  it,  hut  I  deavouringto  commit  Mxlomy  mtth  the  aaiit 
onlv  10  give  a  currency  tu  thi.snote?  WIihi  a  Moore;  snd  that  in  execuiion  of  ihis  con- 
nnte  is  made  payable  to  any  person,  it  cannot  i  spirscy,  they  did,  in  the  presence  ami  hearing 
he  m^>ciated  by  any  other  «i  ithout  his  haml  ■  of  veveral  persous,  falsely  and  maliciously  ao- 
being  put  to  it :  His  hand  therefore  wss  not  so  j  ciinc  my  lonl,  that  he  **  mnstns  fuit  rein  ve- 
mnchtogivea  credit  to  the  note,  he  being  a  |  nen^um  haU^re*'  with  theileffudun'  Moore,  and 
man  of  no  subatance,  as  lo  give  a  cnrrenr\  tn  ■  so  to  commit  tiodoniy*  Kinnerslry  indy  ap- 
llie  note,  it  being  in  his  name.  When  that  ■  |K*Hred,  and  pl(*ailslo  issue,  ami  i<i  found  guilty  : 
ap|>ears  to  you,  it  is  (I  think)  sufticifut  to  con-  ■  and  several  r.\c«*|ition<i  «ii*re  taken  in  arrrsi'of 
%n)oo  yourjudguionts  that  Mr.  Kiiiiu-rsley  in  a  iud^menl,  m.-<*  St  range's  KiiMiriQ.  ml.  I,  p.  103, 
pat'tiirr  in  this  Ibigery,  otherwise  he  would  nut  hut  the  Court  over- ruird  tlit*  in  all.  >\  Ih  i»  iipcn 
have  iiid.jrseiltliitt  uoieintliesf  circumKtanres.  judgment  was  given  lor  the  kiuhr,  nnd  ufier- 
Herj.  Whitakir.  My  lunls,  it  is  very  extra-  wards  the  Court  prtH*iHfled  ti»  S4  iiieiiM*.  ami 
or<liiiary  for  a  perMrn  to  pretend  such  a  note  told  the  drlendant  Ktiinendey,  lioililiig  but  hia 
l»elongin;if  to  him,  that  ne%pr  had  had  any  deal-  being  a  clergy umn  protecteil  liiin  I'rifin  n  <!or- 
iniTK  with  Mr.  Edwonls.  Mhat  proof  hath  he  '  poraT  puni'liini'iit ;  thi*y  fimd  hnn  AiMi/.  ;  a 
given  that  he  did  not  indorse  it?  What  colour  I  \  ear's  iniprismimciit,  :»iid  to  lind  Mirrtii'v  for 
is  tlipre  til  say  that  this  is  a  raf.h  proHccution  ?  I  his  goo<l  liehavinur  lor  m  ven  \  i  :ini.  In  tviNter 
KintirrtUy.    My  lord,  I  isy  a  %\(inl.     I  say     term,  5  Goo.  Moorr  w;i4  tMii^uM' il   :iiil 


ncit  that  it  is  rabh,  as  to  the  n hole  prosecution:  ,  loured  to  stsiiff  in  liie  niUnrx  ,  fcn.'frr  a  vrar's 
hut  I  never  was. privy  to  aiiy  ivirkediiess  in  ;  imprtsunmt-nt,  and  to  riii'l  mm  ii«'t«  tut-  M*ven 
tiiis  iMite,  uur  in  any  other:  If  I  had,  I  vtonid  >  ye-irs.      And  this  tenn.    KiniH*r«li>\.  nn  atli- 


never  have  ap|»eared  here  in  my  gown.  My  c  ha- 
racter  ought  not  to  rxempt  nie  if  I  uin  guilty  ; 
I  ought  to  abstain  from  all  appearance  of  ev'il : 
Whoi  I  have  forfeited  that  character,  I  desiiie 
to  live  no  longer  among  mankind.  I  aNkfnl 
'  BIr.  Ualca  ou  wkat  aceotint  1  waa  aeut  for,  and 


da\iiN  of  his  hrin«jf  ioiirsp  »<>f|.  tnoiiii  tiie  t  mirt 
that  lit*  might  lie  i«dnnti4tl  io  titi  ln'iit- (it  of  the 
ruli-fi.  Sf>d  per  ('iirinin,  wc  nrvordu  ii  (in-  luie  in 
execution,  which  ililfiM^  trout  ihr  i*:iKf  of  a  per- 
son comniille<l  iurhich  irLumn.  wli«i  Un^o  hern 
bailed  on  account  of  illness,  lb.  VJO.  Former  Jl*L 
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•onie  i>rthe  letters  of  the  word  '  flTree'  into 
**  ibr  the,"  aod  by  a<!ilhi|r  some  other  words, 
tbcy  have  now  formed  it  into  a  negoeiabte  note 
for  the  sum  of  1,650/.  payable  within  aix 
months  to  Mr.  Kinneraley,  or  hit  order  rAud 
then  Mr.  Kinnersley,  to  give  a  cirenlation  to 
the  note,  and  make  it  negodable,  hath,  in  eoiki  • 
hioation  with  Mr.  Hales,  indorved  his  name: 
Mr.  Biiwards  is  responsible  to  any  body  to 
whom  this  note  is  transferred  o?er.  Gentle- 
men, to  make  out  this  to  be  the  case,  their  hare 
ftm  endearoured  to  shew  that  Mr.  Ham,  for 
nome  time,  on  aeteral  pretences,  procured  a 
number  of  superscriptions  to  be  written  for 
ftanks  by  Mr.  Edwards,  who  is  a  member  of 
paHiameitt,  and  partknilady  florae  aitperMrip- 
tkma  in  sncb  circumstances  as  were  moat  ac- 
oommodated  to  serve  a  desig^n  of  this  nature. 
And  10  this  end  they  have  produced  Thomas 
Maddox,  a  servant  of  Mr.  Edwards's.  He 
laith,  that  Mr.  Hales,  livinff  near  Mr.  Ed- 
wards in  Duke-street,  in  Westminster,  hath 
aeveral  times  applied  to  him  fhr  fVank  covers  to 
aenti  news  into  the  conntry:  that  Mr.  Ed- 
wards hath  ffiven  him  several  for  that  pnrpcse, 
but  generally  wrote  the  whole  snperscriptioit 
himself,  pursuant  to  the  directions  that  were 
given  him:  that  in  July  last  there  came  a 
Mureel  of  franks,  six  of  them,  whereof  five  have 
been  produced^  to  be  franked,  bpt  without  any 
direction  to  whom  to  superscribe  them.  Mr. 
Edwards  wns  desired  to  frank  them  without 
any  superscription:  Mr.  Edwards  refused  to 
fVank  them,  hoIpss  directed  to  whom  to  super- 
scribe them :  7'hus  theee  covers,  upon  that, 
were  not  done  at  that  time;  Bnt  then  to  shew 
yon  what  past  afterwards  npon  occasion  of 
these  blanks  sent  to  be  franked,  Anne  Clarke, 
a  servant  also  to  Mr.  Edwards  was  railed. 
Shesaith,  that  some  time  aflcr  this,  Mr.  Hsies's 
servant  came  again  over  to  Mr.  Edwards's 
house,  and  told  her  that  Mr.  Edwards  having 
refused  to  frank  his  master's  covers  wittiout 
superscriptions,  he  had  brought  from  hh  master 
a  paper  of  directi(»ns  what  superscriptions  he 
deaired  .Mr.  Edwards  to  pot  to  them.  That 
paper  of  directions  hath  been  produced,  and 
hath  been  s^vom  by  Mr.  Booth  to  be  Mr. 
Haies's  own  hand-writing.  They  were  very 
short  directions: 

Two  to  Mr.  Levett,  of  Huntington. 
Two  to  John  Pratt,  eM].  at  Bristol. 
Two  to  fejtrpen  Mitlbrd,  esq.  Exeter. 

And  they  wnuld  infer,  that  as  these  superscrip- 
tions were  very  sliort,  and  so  wonid  not  taxe 
np  much  room,  a  vacant  space  would  have  been 
left  snfficieiit  to  write  any  thin;;  of  this  nature. 
That  is  the  reason  of  their  producing  an  account 
of  this  transaction,  wfrich  doth  not  immediately 
tLffeei  this  cause,  btitonly  as  they  are  inclinable 
to  believe  that  some  snch  frank  may  have  been 
itaatle  use  of  to  such  an  end  as  these  seem  to 
have  been  designed  for.  And  then,  to  shew  you 
the  use  which  they  made  hereof,  tiie  note  [is 
produced]  npon  which  this  indictment  is  imme- 
diately foonded.    The  note  is  in  these  words. 


'*  I  promise  to  pay  to  Mr.  Thomas  Kiooers' 
ley,  or  his  order,  within  six  moothN  after  date, 
the  sum  of  sixteen  hundred  and  tilty  pound* 
for  tiie  value  reoeived, 

«*  March  SO,  1728.     Samuel  Edwards." 

and  on  the  back  it  is  indorsed  with  the  name, 
Thomas  Kinnersley.  Gentlemen,  they  have 
insisted  upon  it  that  the  note  itself  carrier  the 
evident  marka  of  forgery  npon  it.  They  sajr 
that  this  is  so  plainly  derived  from  the  frank 
cover  of  a  letter,  tliat  the  word  *  ffret:'  is  not 
wholly  covered,  but  that  still  some  of  it  ap- 
pears ;  that  the  stile  is  nhusoal  *  for  the  value 
received.*  '  The'  in  a  laree  hand,  and  then  af- 
terwards *  value  received/  the  fe  of  a  ronnd 
hand,  whereas  all  the  other  ee  are  of  a  quit* 
different  figure.  In  a  secretary  hand.  Other 
observatiotts  they  have  also  made,  which  yon, 
that  have  viewed  the  note,  can  easily  jud^re  of. 
They  then  anply  themselves  to  bring  evidencn 
as  to  Mr.  Hales,  the  one  of  the  defendants :  and 
fbr  that  purpose  they  have  produced  Mr.  Charl- 
ton Tbrop.  He  sahh,  that  on  May  22d  last  thin 
defendant,  Mr.  Hales,  brought  this  note  to  him, 
desiring  him  to  lend  him  three  500/.  notes  upon 
it ;  that  he,  not  caring  to  have  hii  credit  en- 
gaged to  such  a  de^pree,  refused  to  do  it ;  bat 
upon  his  importunity,  did  at  last  consent  to 
give  him  a  promissory  note  of  400/.  upon  the 
security  of  this  note,  which  Mr.  Hales  there- 
upon then  deposited  in  his  hands ;  thni  it  was 
a  note  for  1,650/.  signed  by  Mr.  Edwards, 
payable  to  Kinnersley,  ana  indorsed.  He 
saith,  indeed,  that  he  did  not  then  observe  the 
indorsement.  Seeing  this  note  sigpied  with 
Mr.  Edwards*s  bond,  and  knowing  him  to  be  e 
man  of  mat  sufficiency,  he  was  not  so  atten- 
tive to  the  other.  He  saith,  that  be  kept  this 
note  in  his  hand  till  af^er  that  Mr.  Hales  was 
taken  np,  and  then  he  delivered  it  by  the  direc- 
tion or  Mr.  Gdwanis  to  Mr.  Rnoth ;  that  before 
it  went  out  of  his  hands,  he  observed  the  in- 
dorsement .  He  Rwears  also,  that  it  received  no 
alteration  in  the  intermediate  space  between  its 
coming  into  his  hands  and  \U  going  out :  it 
mnst  be  there  fore  indorsed  befure.  He  saith, 
that  as  to  his  own  note,  lie  knoweth  not  what  is 
come  of  it,  but  believes  that  it  is  in  the  hands  of 
Mr.  Maddox,  at  the  Bank.  To  shew  that  this 
is  a  forged  note  they  have  called  Mr.  Spicer. 
who  hath  been  above  twenty  years  concerned 
fbr  Mr.  Edwards ;  about  ten  or  twelve  as  his 
clerk.  He  saith  that  the  name  is  Mr.  Ed- 
wanls's,  and  that  the  ff  is  also  his  ;  that  it  is 
hfs  master's  constant  custom,  when  he  franks 
a  letter,  tu  write  the  word  *  ffree,'  and  not  *  frank* 
over  his  name,  in  the  manner  wherein  this 
originally  stood,  and  that  always  with  a  f.  He 
saith,  that  he  likewise  thinks  that  the  r  is  his 
master's  hand-writing,  but  that  the  o  is  since 
crowded  in  between  those  letters.  He  tliinks 
that  there  arc  plain  footsteps,  which  shew  that 
the  first  of  the  two  cc  which  joined  to  form 
the  word  *  ifrce,'  hath  I)een  made  use  uf  to  form 
the  finit  nart  of  the  head  of  they,  and  the  other 
stroke  being  drawn  between  that  and  the  other 
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#,  it  forms  the  word  ^,  bat  tkeo  it  doth  not  itand 
••  UMolover  the  y.  Aod  then  be  obMrrco, 
thot  he  the  rmther  beUeva  thii  lo  be  hie  mas- 
ter's e,  for  that  ho  slirays  vrrites  such  an  hand, 
and  all  the  rest  here  are  in  quite  another  liand. 
And  he  saith,  that  he  beliofes,  that  beiaf  sc- 
quainted  with  his  msster's  affairs,  ho  should 
ha? e  knowo  of  it,  if  that  there  had  been  anj 
ooeh  transaction  of  his  maslsr's,  and  that  this 
note  too  is  of  a  quite  difleront  form  from  any 
that  his  master  ever  deh? cred,  and  in  a  manner 
whereiD  hb  auster  doth  not  usually  transact 
his  affiurs:  for  that,  as  ho  is  a  man  of  ftreat 
onsdit,  he  nercr  knew  him  gi? o  a  note  for  time ; 
nnd  in  the  next  jpbee  ho  is  so  Tory  cautious  that 
he  nerer  knew  him  giro  a  note  but  that  he  wrote 
the  whole  body  of  it  with  his  own  hand,  whereas 
the  body  of  thsi  note  is  not  his  own  band,  and 
therefore  contrary  to  the  method  thuho  nsuallv 
nhser? cs.  Thus  for  the  e? idenoe  is  produced, 
in  order  to  chsrge  Mr.  Hsics,  one  of  the  do* 
fondants:  but  then  in  order  to  pro?e Mr.  Kin- 
nersley  a  partner  in  this  transaction,  they  hate 
afterwards  obosrt ed  upon  the  indorsement  that 
this  note  beioj^  made  payable  to  Mr.  Kinnofsley, 
it  could  be  ot  no  tise  tilfindorsed  by  him  to  fire 
It  a  currencv.  Tbey  bate  shewed  the  band 
upon  the  back,  and  in  order  to  prore  hia  name 
wrote  there  to  be  bis  hsnd,  ss  in  cases  of  this 
nature  ootbing  but  an  obserr ation  of  the  simili- 
tude of  hands  can  be  expected,  they  bate  called 
on  those  that  bare  seen  his  hand,  to  giro  their 
opioion  tbereot  The  6nt  naan  ozpresseth 
himself  with  a  great  deal  of  caution,  seeming  to 
ap|>rebend  at  first  that  he  was  called  to  swear 
nositif  ely  that  it  was  his  hand :  ho  smth,  that 
Le  hath  seen  him  write  se? eral  times,  particu- 
larly at  least  three  or  four  times  the  last  year ; 
thai  this  is  so  like  that  he  reiily  bdiefos  this  to 
be  his  band,  aod  cannot  alter  his  judgment  as 
to  it  To  the  same  purpoee  thiey  bare  also 
produced  anoilusr  permn.  one  Mr.  John  lin- 
colo:  be  saitb,  that  he  Iwth  seen  him  write 
several  times,  and  put  his  name  to  receipta  in  a 
book :  and  that  be  cannot  beliefs  but  that  this 
is  his  band- writing.  Some  of  you  baving  de- 
aired  to  see  and  compare  with  this  note  the  other 
note  which  was  formerly  prored,  it  hath  been 
again  prored ;  and  as  the  person  aforemention- 
ed produced  aereral  receipts  which  he  saw  him 
write,  you  bare  bad  them  also  to  look  upon : 
which  how  far  it  will  help  you  in  forming  a 
judgment  you  are  to  judge.  Further,  tEey 
say,  that  Mr.  Kinnersley  was  a  stran^fer  to,  and 
had  no  traosactioDs  with  Mr.  Edwaraa.  They 
hare  called  sereral  persons  that  were  present  at 
the  exaroioaiioD  of  Mr.  Kinnersle^  before  sir 
Richard  Uookins,  ss  well  as  sir  Richard  him- 
self, who  an  say  that  Mr.  Kinnersley  himself 
owned  this,  and  was  goio^  to  say  something 
further,  had  he. not  l^n  loterruptod  by  Mr. 
Mitford.  Sir  llicbard  Uopkios  bath  been  pro- 
duced. He  saith,  that  in  the  latter  end  of  Sep- 
tember last,  Mr.  Kinnersley  was  brought  before 
him,  charged  with  two  notes,  r iz.  one  of  1,260/. 
and  this  note  of  l,650i. ;  that  they  entered  into 
the  examination  of  the  first  notOi  which  ho 


<  owned  Tory  frankly  tn  be  hisnntn,  wrJUm  wilii 
hia  own  hand;  that  they  then  entered  upon  thn 
other  note,  which  ho  verily  believes  to  hnlhn 
anaso  that  hath  been  here  prodnocd  (  thnt  Mr. 
Kinnetsley  having  denied  this  indoissmet  m 
behis  hand,  he  deaired  him  to  reooUeot  whethtf 
this  iwdorsement  was  not  his  hand  ton,  for  Ihni 
ho  obasrved  a  very  grent  lihenem  of  thn  hnn4 
between  thnt  nnd  the  noto  whieh  he  had  •wnoA 
to  be  hia  bnnd*  writing,  nnd  ddivwsd  thn  nototn 
tba  defendant  Kinnersley  to  look  upsM;  thai 
ufion  tbb  Mr.  Mitford  cnmn  up  to  him« 
said,  *  Anawer  nothing ;  thiais  not  your  ' 
writing.*  Ho  saith^  that  upon  thin  Mr* 
Kinnervley  aaid  the  aamo  thing,  thnt  this  van 
not  his  hand-wfiting.  He  saith,  that  hnnrimd 
him,  whether  ho  bad  had  any  denlings  vitli 
Mr.  Edwards  f  ThathorepUedthalhnhad 


and  that  till  thia  tiose  ho  was  an  utter  sttnngtf 
to  his  peiaon.  Ha  saith,  that  Mr.  Mitford 
he  had  aeose  high  worda  upon  tbb 
he  reproving  him  for  interposing  when  ht  n^ 
nwhcnded  thnt  a  fhrthcr  discovery  miglit  hnsn 
been  made.  They  next  endeavour  tosbnw^ 
that  thorn  was  a  cnrrtapeodsnos  earned  on  in 
a  privato  mnnner  between  the  two  difsndmito. 
In  Older  to  shew  this,  they  have  pmdncnd 
several  persons  at  whose  housssthey  bavn  amts 
one  of  them  b  Thomas  Bab;  ho  aaith  thnt  hn 
keeps  Peel*s  cotfce- house,  in  Flect-elrsoc  I  thai 
the  latter  end  of  laotsnmsser  Mr.  Uaica  vesy 
frequently  canse  thither,  nnd  would  ssmstiman 
be  thoro  for  an  hour  or  two;  thnt  ho  oftaA 
asked  whether  the  minister  had  been  tboin  to 
aak  for  him,  not  aakmg  for  Mr.  Kinnenley  bj^ 
name,  they  knowmg  whom  he  meant,  having 
often  saan  them  thorn  together;  thatwhenMr. 
Kinnendey  canse  in,  they  need  to  retire  into  n 
private  room,  and  stoy  there  together  for  soaan 
time;  that  one  time  Mr.  Halea  sbservad  Mr* 
Kimiersley  going  down  Fleet-street,  went  om 
and  went  after  him;  that  aometiases  they  went 
away  together,  aometimea  asunder;  ooese* 
times  one  went  out  at  the  oiw  door  into  Fleet* 
street,  and  the  other  at  the  other  ioto  the  pas* 
sage  to  Fetler-buM.  He  ssith,  that  thia  their 
resort  to  his  bonss  was  till  shout  a  mouth  be- 
fore that  Mr.  Hales  wss  taken  up,  ami  wan 
then  discontinued.  Mr.  Kinnersley  asking 
him,  whether  they  ever  called  for  pen,  ink  and 
paper?  To  this  he  rephdl.  No.  Of  tbe  samn 
nature  b  the  evidence  of  Thomaa  Brooke  ;  hn 
saitb,  that  he  keepe  a  ooffee-house  st  Downing^ 
street,  in  Westminster;  that  Mr.  Kinueraley 
used  to  come  to  hb  bouse,  send  for  a  porter;^ 
and  give  him  a  note  to  Mr.  Hales,  who  them* 
upon  hath  come  thither  to  him,  and  they  bavn 
gone  together  by  themselves  to  the  lurther  end 
of  the  room ;  that  tbb  tbey  did  several  tiaseSi 
and  stoyed  together  someUroes  several  honrs* 
He  saith,  that  once  particnkrly  they  atnid 
there  till  it  was  ao  dark  that  be  asked  bis  ser* 
vant  why  be  bad  not  carried  the  geniiemen  n 
candle ;  who  said  that  he  bad  carried  them  onn» 
but  they  refueed  it.  Gentlemen,  ihey  havn 
then  again  had  resort  to  tbe  examination  befom 
sir  Richard  Hopkins:   thsy  have, as  tothii^ 
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MdM  Mr.  Wright  fie  nith,  tbat  he  wm 
wetenl  at  that  «xaiiiiDati<m;  and  that  Mr. 
KiiMieratey,  h&nf  pressed  to  anawer  sereral 
^estioos  pat  to  him,  was  io  some  emotion,  and 
aaid,  I  viU  tell  youiJI^  giro  me  l«if  e ;  aeeming 
deaireas  to  take  time  le  digest  hit  thouglits: 
that  then  one  Mr.  Mitibrd  came  np  to  him,  and 
hade  him  held  his  tongue,  or  he  would  do  him* 
•elf  eome  mischief,  or  words  to  that  effect 
fle  heing  enmined  as  to  some  particulars 
that  Mr.  Kinnersleyaffirmed  to  hare  passed 
between  air  Richard  Hopkina  and  Mr.  Mitford, 
and  that  sir  Richard  adrised  him  to  take  his 
friend's  advice,  he  denieth  this,  as  doth  also  sir 
Biehard  Hopkins  himself,  to  whom  Mr.  Kin- 
nerdey  hereupon  appealed.  Hesaitb,  that  he 
thinks  that  this  interruption  was  after  Uiat  hay- 
ing owned  the  other  note  to  be  his  hand -writing, 
he  had  denied  thb  hidonmnent  to  be  his, 
wheieas  sir  Richard  thought  it  before,  and  de- 
signed to  prsrent  hb  answering  him  on  that 
hmd.  Tmv  hare  also  |irodoced  Mr.  March, 
who  is  sir  luchard  Bopkins's  derk:  he  gives 
TOtt  much  the  seme  account.  He  saith,  that 
Mr.  Kinnerslejr  having  owned  the  othcv  note, 
mMi  denied  this  indorsement  to  be  his  hand,  sir 
Miehard  obeerving  the  likeness  ef  the  hand,  ad- 
Yiaedhim  to  remlect  himself,  and  considef 
^KM\t  whether  that  indorsement  was  not  his 
hmd  too  as  well  as  the  other  note,  lor  that  the 
hands  were  very  like ;  that  Mr.  Mitford  upon 
that  interposed,  and  said,  *  I  wouM  have  you 
MMItoas,  and  not  answer  tbat  euestion.'  He 
deoieatbst  sir  Richard  advised  Mr.  Kionerslej 
Io  tak^his  friend's  advice ;  but  on  the  contrary  \ 
saith,  that  sir  Richard  was  a  little  warm  and 
reprehended  him  for  his  interposing,  as  being 
•n  interruption  of  justice.  This  is  the  evidence 
tlMit4iath  been  laid  before  you  as  to  this  note, 
both  to  prove  the  forgery  of  this  note,  and  to 
ahew  the  use  that  was  made  of  it  both  by  Mr. 
Hmlea  and  Mr.  Kinnersley,  who  is  charged 
with  the  indorsing  this  note  in  order  to  make  it 
eurrent.  They  are  called  upon  to  make  their 
ddfenoe:  Mr.  Hales  stands  route,  and  saith 
sotliing.  The  facts  bear  very  hard  upon  him, 
he  being  supposed  to  procure  these  franks :  it 
behoved  him  therefore  to  give  some  account 
how  lie  came  by  this  note.  So  as  to  that  I  ap- 
prehend that  there  ia  no  difficulty,  Mr.  Hales 
nsafciog  no  defence.  But  the  question  is,  How 
fiy*  Mr.  Kinnersley  is  proved  to  be  ooncemed? 
Hia  counsel  have  endeavoured  to  aoflen  the 
•ridejrae,  or  make  it  not  applicable  to  Mr.  Kin- 
pefsiey.  They  own  that  there  was  a  fami- 
hariiy  between  him  and  Mr.  Hales :  but  then 
they  say,  that  there  was  also  a  familiarity  be- 
tween Mr.  Hales  and  Mr.  Edwards :  they  aay 
therelbre,  that  familiarity  with  Mr.  Hales  is  not 
iroriaiinal  thinsr.  In  itself  it  is  not :  but  the 
i|nestion  is,  whether  a  criminal  use  hath  been 
made  of  it  ?  They  suppose  it  to  be  a  forged  in- 
dorsemeot;  but  say,  that  the  same  person  that 
fofgedthe  notemignt  alsofbrgetheindorsement : 
md  they  say,  that  sup|K>sing  it  to  be  Mr.  Kin- 
nersley's  hand- writing,  it  may  be  well  supposed 
that  he  was  easily  ioiposcd  upon.  And  they  would 


also  have  ft  believed,  that  this  is  an  usual  thing 
for  one  person  to  indorse  another's  notes  among 
common  acquaintance.  But  how  were  they 
common  acquaintance,  when  Mr.  Kinnersley 
hath  acknowledged  that  he  had  never  seen  Mr. 
Edwardain  bis  life  till  after  this?  They  say. 
tbat  it  may  be  the  easier  supposed  that  Mr. 
Kinnersley  did  thus  give  credit  to  this  as  a  trne 
note,  and  not  take  it  to  be  a  forgery,  since  Mr. 
Thrup,  who  is  a  man  in  business,  was  impoaed 
upon  by  it,  and  lent  400/.  upon  it  They  have 
called  also  some  evidence,  not  directly  to  con- 
trovert the  fact,  but  to  contradict  some  things 
given  in  evidence,  relating  to  the  examination 
taken  before  sir  Richard  Hopkins.  To  this 
purpose  they  have  called  Mr.  John  Hayes.  He 
sattb,  that  whether  this  indorsement  was  hia 
writing  vras  not  the  question  proposed  to  Mr. 
Kinn^ley,  when  Mr.  Mitford  interposed,  he 
having  before  denied  tbat ;  but  that  there  waa 
another  question,  that  waa  then  proposed  to 
him  to  anawer ;  whether  and  how  often  he  had 
been  to  visit  Mr.  Halea  in  Newgale.^  And  he 
saith,  that  as  to  that  it  waa  that  Mr.  Mitford 
interposed,  and  advised  him  not  to  answer  to 
that  question^  They-  have  called  alao  Mr. 
Ward,  who  was  present  at  the  same  time,  and 
gives  you  much  the  same  account  He  ap- 
prehends that  there  was  a  dispute  about  the 
minutes  that  were  taken  of  what  had  passed, 
and  that  Mr.  Kinnersley  waa  in  a  passion,  and 
deaired  to  be  examined  in  the  court  of  alder- 
men; and  tbat  then  Mr.  Mitford  interposed, 
and  advised  him  not  to  desire  this ;  tbat  the  in- 
terruption waa  upon  that  extravagant  offer  of 
his,  and  that  upon  that  possibly  sir  Richard 
might  advise  him  to  take  his  friend's  advice, 
that  is,  to  be  dear  and  not  ao  raah  in  answer- 
ing the  questions  put  to  him.  Mr.  Kinnersley 
himself  bath  laid  before  yon  what  he  thought 

K roper.  The  witnesses  that  were  called  (you 
ave  doubtless  observed)  as  to  tbat  examina- 
tion, both  of  them  say,  that  he  had  denied  it 
before  the  interposure.  Mr.  Kinnersley  speaks 
himself  and  seema  to  say,  that  he  doth  not 
know  but  that  it  may  be  his  hand,  thouffh  how 
it  came  to  be  obtained  he  cannot  well  teU.  In- 
deed it  is  an  extraordinary  thing  how  his  name 
should  be  obtained  on  the  back  of  a  note  signed 
by  Mr.  Edwards.  Gentlemen,  if  any  other 
particuUrs,  material  for  their  defence,  have 
slipped  me,  you  have  heard  them,  and  they 
ouffht  to  have  their  weight.  The  question  is. 
Whether  and  how  far  he  is  a  party  in  this 
transaction  ?  If  he  be  a  party,  though  he  doth 
but  the  one  part,  he  is  equally  guilty :  every 
man  that  takes  part  of  these  things  is  equally 
guilty  of  the  wnole,  and  stands  undefended.* 
The  note  then  must  be  taken  for  a  forged  note, 
and  probably  in  the  manner  thst  they  have 
shewn.  The  thing  in  question  is,  How  far 
Mr.  Kinnersley  is  concerned  ?  The  name  Kin- 
nersley, you  see,  is  upon  it :  if  his  name  bad 
liot  been  upon  it,  the  note  had  been  of  no  avail ; 
for  there  having  been  no  transactions  between 

•  See  East'a  PI.  ef  (he  Cr.  e.  IP,  §  59. 


9S73 


S  GEOUGE  II. 


Tiialo/n'UtiaM  Hales, 


(e» 


Ibmn,  iieoouUl  oot  have  demaodeil  the  meiiey. 
But  the  maiB  bi^inets  was  to  iodone  it,  that 
Other  peraons  that  knew  not  bat  there  might 
have  oeen  tucb  transactioiit  between  thetn, 
■light  credit  it,  and  lend  niooey  uiioo  it.  Wlie- 
Iher  the  proof  that  b  given  jou  that  this  ia  hia 
kaDd,  coupled  with  hia  own  apprehenaiuo  that 
it  ia  very  like  hit  haiMi,  will  aatiafy  you  of  ii, 
jfoo  BUiat  judge.  If  you  iudge  that  it  is  hia 
(and,  the  next  auestioo  before  you  will  be, 
bow  far  it  could  be  put  to  a  note  of  Mr.  Ed- 
wards's? It  is  plaio  that  there  oouM  be  no 
fbuadation  for  it :  if  thea  you  thiuk  it  aatis* 
ftctorilv  proved  that  hia  haod  was  put  on  the 
badi  of  this  paper  by  him,  koowing  it  to  be  a 
note  of  auch  value,  aod  there  he  no  reason 
given  yott  for  it,  ycm  must  look  on  him  as  a 
party ;  but  if  you  suppose  jt  put  to  the  back  of 
the  note  without  his  privity,  in  that  view  of  the 
thing  3*00  nuat  acquit  him. 

Jury  called  over. 

Clerk*    Are  yon  all  agreed  io  your  verdict  ? 

Jwy.    Agreed. 

Ckrk,    Who  shaU  speak  for  you  ? 

Jufy,    Our  foreman. 

Clerk.  How  aay  you  ?  Is  William  Haks 
Guilty  of  the  miadeuManor  wherewith  he  stands 
charged,  in  forging  a  note  for  l,650L  and  in- 
dorsing tlie  same,  and  in  puhJishing  the  same 
as  a  true  note  and  indorsement,  knowing  it  to 
be  so  forged  and  ceuaterieited,  or  Not  Guilty  ? 

Foreman,    Guilty. 

Clerk.    How  say  you,  Is  Thoanas  Kinnera- 

ley,  &c. 
JEbreman,    Guilty. 


Mr.  Sirmnge.  My  lord,  «•  datim  that  Mr. 
Kinnerslev  may  be  now  committed. 

Judge  kf^nvUi,  Whence  waa  ha  hMnghft 
hither  ? 

Mr.  Stratige.    From  the  Compter. 

Judge  RejfmMt,    Well,  now  taat  bn  ia 
victed,  he  must  lie  committed. 

Kinmer$Uy,     Whither,  my  lord  f 

Judge  Htyndds.    To  Newgate. 

Kimnertlcy,  But,  my  hMrd,  there  aft  ,„w 
write  a^^ainst  me  which  nx  me  to  the  Comptai. 

Judge  RrynoliU.  They  will  foUow  y«i 
doubtlM  to  Siewgate. 

Kinmtnley.  But,  my  lord,  the  order  of  th» 
lord  chief- iuKtice  was,  that  I  ahould  he  oaa* 
mitled  to  the  Compter  till  discharged. 

Judge  Rejfnoldt,  Your  being  ordered  ta 
NVwgnie,  is  a  diacherge  from  the  Compter. 

Kinmertley,  i  blesa  God  that  I  go  bndt  ui« 
nocent  of  the  charge  against  me. 

Judge  Eeynoldi.  If  you  do  in  your  osrm 
appreheneiou,  it  w  not  so  in  the  apprehenaiaa 
of  tliejury. 

Kinnenley.^  My  lord,  1  thought  I  had 
cleared  that  matter.  If  Mr..  Hales  liad  broqght 
me  that  note  to  sign,  I  believe  that  .1  ahouM 
have  signed  it :  hut  1  should  not  have  donn  it, 
if  1  had  known  that  Mr.  £dwards's  name  waa 
fraudulently  obtained  to  it.    May  I  never 


tiie  fsce  of  Almighty  God,  if  I  was  ever  prtvv  W 
any  of  Mr.  Halea*s  lbri*:eries!  If  your  Wrdabip 
please  to  direct  me  to  Newgate,  I  desire  it 
may  be  immediately,  for  I  am  ill,  having  baaji 
here  an  long. 

Judge  Rtynolds.    It  will  be  prcaently,  for 
the  Court  b  gobg  to  adjourn. 


477.  The  Trial  of  William  Hales/  for  fraudulently  forging  and 
counterfeiting  a  Writing,  purporting  to  be  a  Promissory  Note 
of  Samuel  Edwards,  esq.  to  Samuel  Lee,  for  Four  Thousand 
Seven  Hundred  Pounds  :  3  GtouoE  H.  a.  d.  1729. 


Tlie  Jury  called  over  and  sworn. 

Clerk,    OyEZ,  Oyez.    If  any  one  can 
itiforro,  &c. 

Irdktmbnt. 


and  that  he  did  knowingly  and  wittingly  publndi 
the  same  aa  a  true  note,'  knowiu^  I  he  sanM  Io 
be  ao  forged  and  counterfeited. 

Mr.  Slransfe,    May  it  please  your  lordship, 
and  you  genitJemen  of*  the  jury,  this  is  an  in - 


of  bin 
words 


Gentleqien  of  the  Jury.  WillLm  H.Ie.  .U»d.    f^T^T^W^l^^J^'^J^ 

iodicted  by  Ibe  uame  ol' William  ll.le*.  of  Lon-    ^  '  T^uuhLTT  ««^    h  Ji     ^ 

doo,  late  goldraiitb  ;  for  (hat  ou  tl.c  Ut  day  of   ?S;!^.i'^w   r^        ."Ti.*    J 
a...>...>    5L  <k_  nj  _  .   -i- 1  ■        •_.  >      '        "»•*  •*••  «'«  1»»  of  Aaifust,  la  the  8)1  y»ar 

t^^  f«.M.!li.VT   *  '"'  "'•J«'>  •  J?'.S»'    uajesty.  r«gD,  l.«  Jged  a  note  »  t^oM 

*'  publiahed  the  sokI  forged  note  as  a  true  note  of 

'*  March  SO,  1728.        Mr.  Edwerds'K,  koowing  the  saiue  to  be  forged 

**  Btx  months  afier  date,  I  promise  to  pay  to    and  counter  (cited. 

Samuel  Lee,  or  his  order,  the  sum  of  tour  thou-        Hetj.  Whtfttkfr.     May  it   please  your  Ufd« 

aand  sefen  hundred  pounds,  fur  v*  value  re-    ship,  1  am  counsel  in  this  gauss  lor  the  king. 

oeiTed,  jSamuel  liowARp8.'*      I  Gcutleuien,  Uiis  mailer  is  of  ilie  same  natufo 

wkh  some  t(;riner  indictments :    I  shall  there- 


tteo  the  predetiing  Cases. 


fore  lage  op  but  httlo  of  your  time.    It  ap» 


•W3 


'  .^^  ^Momeatwr. 


A- 5.  15^ 


C2M 


«f  aMM  £m>lc  car«i7,  tfaat  Hr.  Hflet  |uih 
f^pdulcnt^  *btUDed  of  Mi.  Edward*.  I  dmI 
mtiMw  Mi^gaint  you,  Uiit  Hr.  Edwanda  4>il 
Ar  .(f  DM  ((|B«  in^ulK*  Mr.  Halw  wit^  frank 
fovtn,  which  Mr.  Hake  preteoilMl  ViV  ttwy 
■meiUfijgmdfuraeiulingaew*  intatliecw»' 
tr/.  Tb)a  oiHa,  gEntlemen,  is  areo  a  gn*>«r 
fiftf^erv  tioft  the  titlun  can  be  avpiwwd  to  be. 
ja«re  »  a  luiQ  of  4,700/.  which  Hr.  Eilwarda  in 
^fpofedtu  promiieto  pay  witliio  lix  moalbs 
after  date  to  Samuel  Lee.  Tliit  Lae  we  Itaxf 
cnquirad  inio  ibe  obaracior  of.  He  is  ooe  thai 
it  worih  noUiuig :  be  ia  a  aea-fariDi;  man,  aad 
bit  wife  was  DURc  to  Mr.  Hales't  obildreo : 
Ifaia  man  ta  Dot  very  likely  to  have  a  promitaory 
note  for  4,700/.  GenlleoieD,  when  you  eomt.' 
to  look  apoD  tbia  note,  yon  will  see  oo  it  Ihc 
jtlaioeat  marha  of  forgery  that  can  be.  Wbcb 
you  come  to  look  upon  it,  you  will  plainly  ae« 
thai  '  flVre  Samuel  Edwardt'  atill  remains 
riaible.  Tliere  la  ibe  double  f  which  Mr. 
Edwarda  (generally  uaetb,  wbich  ne  aball 
proTe  by  witoesx.  ^od  then  between  tliej^aod 
the  r  there  it  hd  o  atruck  in,  whicli  you  will 
pbunly  aee  ia  not  the  aarge  writing  with  tha^ 
nortbesame  with' Samuel  Edward!.'  And  then 
to  make  oat  ihe  y'  you  will  aee  the  (wo  ee  are 
cantrived  to  make  a  V  iTith  a  atroke  at  thebottom 
oftbe  e,  but  that  itill  the  two  ee  aeem  Tirible, 
ftnd  to  be  wrote  by  the  aimc  party  tlial  wrote 
tbe^  1  will  appeal  herein  to  your  own  eye. 
•igbt.  Then  there  is  a  dot  at  Ibe  God  of  they 
■nd  then  *  ralne  nceived.*  You  will  aee  K  con. 
sidf.rebic  deptli  heneBib,  uid  that  it  muat  be  cot 
off  from  aometbin^elie.  Howitwat,  it  cod- 
ceraa  Mr.  Halea  to  abew.  Aa  to  the  method 
wherein  thia  came  to  be  diacoTered,  it  ia  auffi- 
dtDt  to  iel]  you,  that  fbia  had  been  oceaiioned 
by  the  discoi'ery  of  a  note  forged  in  the  name 
at  Mr.  Gibson,  an  apprefaeoaion  aod  commit- 
meiit  of  Mr.  Hales  ;  tliat  thia  gave  occaaion 
for  aereral  persons  to  enquire  into  the  Tilidity 
of  ih me  notes  which  they  h:idreceiTed  from 
Hr.  Hales.  Ai  upon  enquiry  aevetal  olfaer 
notes  that  have  been  before  you  were  diaco- 
Tered. so  at  length  it  came  to  be  diacorered, 
that  Mr.  Halea  had  delirered  to  air  Biby  Lake 
thia  promissory  note,  made  m  the  name  of 
Bamuel  Eilwarda,  esq.  parable  within  »ix 
monlfaa  after  date  to  Samuel  Lee,  for  4,700/. 
It  was  upon  this  occaaion  that  it  came  to  be  de- 
liTered  to  air  Biby  Lake :  Hr.  Halea  had  been 
^larataed  with  aeveral  judgmenta  againat  him ; 
to  keep  off  the  eril  day  as  long  aa  possible,  it 
was  necessary  to  procure  some  subitantial  per- 
son tu  be  bail  far  liim ;  air  Biby  Lake  waa  ^- 
plied  to,  beino-  a  very  subatantitu  gentleman.  It 
Dewgon  aWrit  of  Error,  andforacoDaiderable 
■una,  tbal  he  was  desired  to  be  bail  for  Mr. 
Halea,  he  made  a  scruple,  and  refiiaed  it  at 
Aral:  at  length  to  induce  him  to  it,  Mr,  Hales 
•aid  to  him,  Sir,  you  shall  be  at  no  manner  of 
jifk ;  1  bare  a  promivory  note  for  4,700/. 
which  is  made  by  Mr.  Edwards,  who  is  a  aub' 


■hoold  coma  npon  yon  £w  the  affirming  of  jiiis 
Judganent.    Cpwi  thia  air  Biby  l^ka  was  in- 


weabew  you,  aa  wo  must,  it  being  a  (Veab  case, 
how  he  bad  franks  from  Mr.  Edwarda,  tbeme- 
tbod  wherein  bo  bath  made  this  Dae  th««of, 
aod  then  that  this  note  was  thua  delivered  to 
air  Biby  Lake;  and  yon  have  coowdetcd  tha 
several  circumstances  oFlbe  case,  it  will  appMr 
both  tbal  thia  is  a  forged  note,  and  by  whom  it 
was  forced ;  that  Mr.  Halea  waa  ihe  person  i» 
whom  it  muat  be  charged. 

Hr.  Strange.  Gentlemen,  I  would  obserr* 
to  you,  whicli  you  will  plainly  see,  that  bera  ip 
Mr,  Edwards's  double/^  and  thenan  ecrowde4 
in  bctweni  that  and  the  r;  and  tliat  there  not 
being  sufficient  room,  therefore  the  word 
'  pound'  is  crowded  in,  in  a  narrow  maansr, 
and  then  follows  thej^  so  that  it  is  not  possible  to 
suppose  that  il'aay  yenlleman  had  wrote  it  be- 
fore tbc^'  Mas  wrote,  he  would  have  crowded 
the  wuriF'  pound'  into  so  uartow  a  room.  But 
there  was  iJira  a  necessity  tar  it. 

liamat  Maddax,  Anae  Clarke,  and  Mr. 
Booth,  were  called,  sworn,  aod  dap>iiad  as  be- 
fore i  and  the  note  of  directiou  was  agnb  r«Hl. 
Hr.  5;tieerBWom. 

Mr.  Strange.  Pleaae  to  look  on  tbat  nota^ 
aod  tell  na  how  mocb  thereof  joa  take  to  W 
Hr.  Edwards'a? 

Spicer.  The  name  ia  his,  tbe^and  the  r  !■ 
also  his.  The  o  aeems  not  to  be  of  the  same 
ink,  and  ia  afterwards  crowded  in.    Tlieyis 

Hr.  Strange.  What  is  Hr.  Edwards's  mj 
offrankingP 

Spicer.  '  Free  Samuel  Edwards.'  '  Free*  b* 
uanally  wtilei  with  aff. 

Mr.  Strange.  Did  von  ever  know  him  in 
franking,  maiie  use  oftbe  word  *  frook'? 

Spirtr.  Nu,  Sir. 

Mr.  Strange.  How  long  bare  you  been  ac- 
quainted with  him  ? 

Spicer.  About  24ycara,6ir. 

Mr.  Strange.    Did  you  ever  know  bim  anj 

aya  concerned  wi^i  Samuel  Lee  f 

&ifer.  No,  Sir. 

Mr.  Strange.  Do  you  know  biro  ? 

Spicer.  No,  Sir. 

Mr.  Strange.  Do  vou  think,  tbat  being  ac- 
quainted witli  Mr.  Edwards's  cnncerna,  yon 
should  have  known  if  there  bad  been  any 
money  cnncems  between  them  F 

Spicer.  Yes,  Sir.  I  believe  that  I  should. 

Mr.  Strange.  What  further  reaaons  ban 
yon  to  believe  this  not  to  be  his  note  ? 

Spicer.  I  canneverbelievelhis  tobe  hisnote, 
for  he  never  gives  any  promissory  note  tor 
lime,  nor  any  note  at  all,  without  writing  the 
whole  DOle  with  hii  own  hand. 

Sir  Biby  Lake  svrcm. 

Serj.  Wkitaker.  Sir,  pray  pleaie  to  give  ns 
n  scconnt,  when  you  saw  that  note  first,  upon 
rhat  occasion  it  was  hrouifhl  to  you,  aod  by 
rbom  it  WW  iMiTBred  to  yog  t 

M 


tOl] 
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r.  Umenlay  to  bw 
at  n>*  hottw  b  CnNl^-^aarc,  wbo  Mid  BM 
that  ftlr.  Hale*  wm  uroiM  upm  aenmrt  af 
»  bund  gira  by  bin,  and  Mr.  Kobert  Hain, 
to  Dr.  HapleUm  of  CaalaAarj;  ibat  dw 
Doolof  hsTiDfcarmnd  Hr.  WiKan  Ralw,  be 
daaindibail  waaMbebailhrUm.  I  dcamd 
Hr.  Kinovralej  to  owM  tarn  m  ibecnaing; 
we  Ibea  wral  to  tba  jndfei  chanfaMS,  and 
«Ta  bail  lo  tbe  actio       ■  -'       ■  -  -  — 

leiair  no  diffit-ultv  in 

wce.tbere  would  be ^ ^  . 

ArairirDd.  AfWrwtrdi  Mr.  HalcteaBeyni- 
■elftome,  and  dnired  me  thai  I  mmM  be 
bail  again  fer  bim.  I  laid  bin  that  it  waa 
■omewhat  eztnwrdinarTj  Iml  thai  bowercr  I 
woold  neel  bim  at  Hr.Tiirner'f  at  8taple*-bn, 
ta  eoMider  what  to  do.  He  came  to  me  there 
■boat  four  or  fire,  and  bros^ta  g^entlemaD 
wiib  bim,  who  bo  told  dm  «»■  bii  ationiey. 
AtGrat,  he IdM  me  set:  but  aflemrdi,  we 
BBdemnod  thai  it  iraa  to  a  Writ  of  Erttir  that 
1  waa  dewred  to  be  nvt  in  bait.  I  waa  tbn 
MU  bj  Mr.  Torner,  that  iT  1  wai  bail  to  tliat,  I 
■Mat  pay  the  mane*  if  tbe;  did  not.  Upon 
tliii  I  Ukl  Hr.  Hale*  that  I  caMd  net  to  te  bail 
ia  auch  a  matter  aa  thia,  onlrat  he  wouM  five 
wn  ifuod  tecurity.  Re  toM  me  thai  he  im 
feing  to  Ped'a  caflee-hoaae,  dewed  that  I 
weald  coDiider  of  it,  and  codm  to  bJn  ^ain.  I 
Maid  to  eonnilt  Hr.  INmer,  and  told  hin  Uwt  I 
woold  not  bo  bail  exeapt  Hr.  HalM  would  lire 
M*  BMd  aecnritT.  I  then  went  to  Peel't 
MAcbouM,  aod  there  fouiid  Mr.  Haka  and 
He.  KiBMnley  t<«ether.  I  took  Hr.  Hatci 
•a  ftnotber  part  of  Uw  room,  and  toU  him,  that 
I  woold  oat  endanger  tnyMlf  and  atj  ftmily 
■0  ftr  u  to  engage  Tor  iiicti  a  turn,  it  hcinc 
abuat  1,50DJ.  naleaa  be  woold  give  roe  good 
■ecurity.  Upon  this  he  pat  kii  band  in  bii 
podict,  took  out  hi*  pocket-book,  and  took  out 
•f  it  thia  iMto.  He  looked  unoo  it,  and  laid, 
Ihal  it  waa  a  promiaiory  note  for  Tour  thfiunnd 
BOd  odd  pound*,  and  wu  payable  wiifaio  two 
•rthreo  mooiba  afUr.  Uo  pot  it  into  my 
band:  I  looked  npoo  it,  and  thought  It  woi 
very  good  teciirity  to  roe  tor  uich  ■  lum,  Hr 
deaired  that  1  would  deep  it  in  my  own  hand 
till  the  money  that  I  wa*iecurity  tur  waa  paid ; 
,  bnt  aaid,  that  he  would  pay  the  money  loni; 

rtn:  1  thought  I  baiT 
•rent  ihereupno  be- 
tne  lord  cliiel-iuatice  Kaymooi),  aud  gate 
KM.  w  the  Writ  of  Error. 

8e^.  Whilaker.  tSir,  f  would  detire  von  to 
fook  on  Uie  note,  and  on  tlie  hack  of  U,  and 
lell  Di  whether  it  bath  had  any  alteration  f 

Sir  Biby  Lake.  None,  Hir,  that  1  know  of. 
But  1  most  gire  yon  a  pattlrular  account  di 
one  thing.  It  wm  not  all  the  (inie  in  the  *anu- 
cuitody.  Before  I  came  lliere,  mj  senani 
went  (nd  wailed  for  me  with  my  hone  in  Hoi- 
bom,  I  being  i^og  outof  town.  Going  ihere- 
ftire  to  Mr.  Turner'*,  I  dt-irted  him  to  lay  it  bj 
for  me  in  his  drawer,  where  he  hatb  other 
papera  vfmiae.    AocoriiBfltj  he  did  lay  it  up ; 


Trkt^WiOmmBMbi,  0Kf 

tat  tnm  tbM  Hm  it  «h  (I  wif— 1  i*  Hr. 
T«Mi^  awtidr.  liU  ■ArrtbtSMttM  Hr. 
HalM  waa  tahcB  ■^  Wbti  that  Imbibij 
Hr.  Hvliartbe  mmm*alk wm m  wmi 
tbwMf  Dpaa  IhMt  whM  1  nm»  ia,  I  ri«l 
wHr.Bari^udtoHb'imibM  IbManh  b 
MtaaTHr.  Bdwwda'siaarbaait  b^(«U 
()  baarinc  ibai  vm  bare  « loipiwon  ibat'  lb* 
•Me  IbM^  ia  yoor  hairfi  li  a  bad  Mie,  I  hm 
•am  rMMo  to  <Mie  «m  to  ko  to  Hr.  B^ 
watda,  and  acquaiol  bun.  that  1  han  MNh  a 
Bota  ■■  Hr.  TunMr'a  BMtody,  wbo  ii  bbw  te 
Dwbyahiie.  AU  that  1  omU  then  d*,  wm  to 
dewe  Hr.  Turner'*  dctfc  U  acsd  to  bin  ftr 
tbe  kar ,  that  we  might  take  eat  the  BOto  aad 
thaw  It  Tbe  cleilcdid  ao;  and  after  iiaM 
lima  bad  tba  key  tent  him,  took  oat  the  Bota^ 
■nd  I  daircd  him  to  carry  it  to  Hr.  Kdwardi. 
It  waa  Um  nmc  day  that  the  noto  beeaiM  iam. 

Hr.  TnTner  iwoni. 

Seij.  WUtaktr.  Hr.  Turner,  pny  plMflB  to 
look  opufi  thai  Bote,  aad  give  ua  bb  aoeaMM 
when  you  Bnt  mw  it  t 

Z'ltnMr.  I  baliere  it  waa  aae  day  in  tba  ba- 
^ning  «f  Jnly  laM,  about  fl«e  or  aiz  a^dadl 


lbadav,b«tlb«)iMethatit  waa  theaaaMda* 
-'  -'  tK  BibT  Lake  gava  bail  to  tba  Writ  af 
r.    Ha  theo  hraufbt  BM  the  BOto  to  1^ 

by  for  his.    1   f  arily  beUtre  dtia  to  ba  tba 
-maaole. 
Seq.  WUtaktr.  Hath  it  bad  any  ytamin 

ZWnrr.  No,  Sir.  Ue  denied  ma  to  pnt  H 
bt  him  ia  a  drawer,  wbarc  I  bad  ether  OT  b^ 
papera:  accordingly  1  did:  I  went  oat  af 
tnwn  in  Auguu.  AtWwarda  my  dofc  teat 
Ma  wMd,  that  tir  Bihy  Lake  deiimi  ibA  I 
would  aend  up  the  key  of  the dra were,  ia  mtK 
to  hi*  Bote*  being  taken  ont.  Upea  that  I  MOt 
up  the  key  to  my  derk,  diiectaa  bim  in  wUeb 
drawei  tbo  ante  wait,  deaired  Ibat  h*  woitt 
take  it  out,  and  carry  it  to  lir  Biby  Lake. 

Hr.  itor*  iwera. 

Mt.Siranff.  Do  you  rcoietnbcr,  Sr,  to  bt*a 
receiieil  a  Ley  froai  Hr.  Turner? 

Mart.  V«»,Sir. 

Mr.  Scraugc.  Did  you  iberenpon  find  Ihit 
note  in  ihr  drawer? 

More.  Yei,  Sir ;  in  (he  drawar  of  the  deiL 

ftlr,  Utrange.  Did  yuu  make  aoy  altcrttioM 
in  it? 

Ifurr,  No,  Sir;  I  took  it  out,  and  carried  it 
to  Mr.  Ednardi. 

Mr.  Slrangt.  Blr.  Spiorr,  you  arc  acqaaintad 
nilh  >lr.  Edwanli'i  way  of  dealing.  When 
he  gi<ret  a  prouiiiiMry  note,  doih  lie  write  tba 
whole  note  i' 

Spkcr.  Yea,  Sir;  I  oerer  knew  turn  gira 
any  but  lliat  he  wmle  the  whole  note, 

Mr.  Si'unse.  Doth  lie  use  to  giro  Mte*  &v 
time? — Spictr.  No,  8ir,  nerer. 

Mr.  Strange.  BIy  loid,  ne  now  desire  IbH 
tlie  note  may  be  rnd. 


99S]  '  J6raiUuiimedhor* 

■    {^qWvM.  *«  Aii^iA  so,  1788. 

**  Sa  moolbt  tfler^te,  I  jpromiie  to  pay  to 
Simiwl  Um^  or  kii  ovter,  the  tarn  of  Mr 
IImmiubJ  wmmt  iipatod  piwodg,  flbrihe?olae 
ivoeif  cd,  fiUMOBL  Edwaroo.*' 

-.'     ladonod,  "  Simiibl  Ln.'* 

Mr.  Strange,  Yoa  will  obaerr^,  |penittmeo« 
Ibe  word  '  flTree'  is  JegiUe  still,  and  obser? e  bow 
the  wwd « pooilds*  is  crowded  in. 

,  Mr.  Bird  iWorn. 

Sen.  WkUaher.  Sir,  do  yoa  know  Mr!;  8ft- 
■iiiel  Lee  ?-^Bird.  Yes,  Sir. 

Seij.  Whitaker.  Whatb  bef  '•" 

'  Bird.  A  sea-farioff  mao. 

SerL  Whitaker.  Do  you  know  bis  wife  f 

Bird.  Yes,  Sir. 
'  Scri.  Whitaker.  Did  aba  ■one  a  child  for 
Mr.  Hales? 

Bird,  Yes,  Sir;  two  for  sereral  years. 

•SaQ.  Whitaker.  Is  he  a  man  of  worth  P 

JBM.  Noy  Sir ;  he  ia  not  worth  6/L  fai  the 
world. 

1  SsQ.  R^.  What  say  voa  to  tbfa,  Mr. 
flaka  f  Yoa  ate  that  they  hava  git ao  an  ao* 
VNiDt  of  the  method  that  yoa  tOM  to  prinnira 
Aenk  CO? era.  This  note  tbejsey,  that  yon 
IfoblMbed  as  a  tme  note^  bow  should  it  come 
topaasi  thatsocb  a  poor  person  as  this  Lee  ia 
abeuU  indorse  orer  such  a  note  to  you  f 
,  Saiei,  Mr.  Lee  gave  it  me,  there  beteg 
nMMiea  doe  to  me. 

Serj.  Baby.  If  you  can  prote  any  transac- 
iioA  between  yon  and  that  Lee,  to  indooe  the 
jory  to  belief  e  that  it  was  gi? en  yen  upon  that 
conaideiation,  it  will  be  prouer  now  to  do  it 
.  Haiee.  He  is  gone  abroad. 
. .  Sag.  Rahy.  Is  there  any  person  that  can  be 
vitneas  of  any  anch  transaction  ? 

HaUi,  No,  Sir. 

Serj.  Raby.  Oentlemen  of  the  jary,  William 
Bales  of  London,  late  goldsmith,  stands  in- 
dicted for  fofginga  note  for  4,700/. 'pay able 
within  six  months  after  date  to  Samuel  Lee, 
or  order,  in  the  name  of  Samuel  Edwards,  esq. 
end  for  publishing  the  same  as  a  true  note; 
Yoa  see,  gentlemen,  that  there  hare  been 
acFeral  witneases  produced  to  shew  how  he  got 
possession  of  frank  covers,  on  pretence  of 
aending  news  into  the  country ;  and  that  he 
aenl  a  paper  of  directions  for  some,  which  di- 
rections were  very  short,  and  so  convenient  for 
the  writing  in  the  intermediate  space  over  the 
name,  such  a  note  as  this.  And  they  have 
awom  that  these  directiona  are  his  hand, 
which  were  aent  over  by  his  servant  to  Mr. 
Bdwarda  for  franks.  Now  to  shew  yon  that 
this  note  was  published  by  this  man  as  a  true 
note,  and  that  be  is  guilty  hereof,  sir  Biby 
Lake  hath  appeared.  He  tells  you,  that 
there  were  two  several  applications  to  him 
to  be  bail  for  Mr.  Hales ;  that  he  complied 
readily  with  the  one,  but  the  other  be  made 
more  scruple  of,  because  it  waa  more  dan- 
geroua ;  it  being  to  a  Writ  of  Error,  and  for 
about  1,500/.  Ue  waa  tbe^efoie  more  otutious. 
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andweoldnotdoitwitboateeeari^.  HeteHs 
you,  that  upon  tbia,  tbia  note  was  oflered  and 
depoaitad  in  his  bands  by  the  prisoner.    This» 
if  yon  are  satisfied  of  it,  fixes  the  note  upon 
the  prisoner,    li  appears  hereby,  that  it  waa 
in  the  bands  of  the  prisoner,    file  cannot  shew 
yon  how  be  came  by  it :  thai  then  is  e  strong 
proof  to  fix  the  charge  in  this  indictment  upon 
nim.    Where  a  IbrMl  note  is  found  in  a  per- 
son's  possesskm,  and  it  appeara  that  he  offered 
it  aa  a  true  one,  and  cannot  give  an  aoooont 
bow  be  came  by  it,  that  fixelb  the  charge  of 
foraring  it  upon  nim.    This  note  was  published 
in  Uie  eity  of  London,  and  therefore  the  forg«>ry 
in  the  indictment  is  fixed  there :   for  it  is  im- 
possible to  know  certainly  where  a  note  ia 
forged,  aioce  no  one  calls  evidence  to  see  him 
forge  a  note.    Thus  it  appears  to  have  been  in 
his  custody,  and  it  cannot  otherwise  be  proved. 
Other  witoesses  have  been  produced,  to  shew 
that  the  note  hath  not  been  altered  since  it  waa 
delivered  by  him.    Mr.  Turner  tells  you,  that 
be  received  it  from  air  Biby  Lake  the  day  that 
he  received  it  from  Mr.  Hales,  and  laid  it  by 
tor  him  in  bia  drawer;  so  that  from  the  tinae 
that  it  was  published,  it  continoeth  iu  tl>e  same 
atate  that  it  then  was.    Other  drcumstancra 
have  been  laid  before  you,  aa  the  manner  of 
Mr.  Edwards's  making  out  any  notes.    Ke 
doth  not  give  out  any  promissory  note  made 
for  time,  nor  doth  he  ever  give  out  any  what* 
aoerer  bat  aoch  as  are  all  of  his  own  hand- 
writing.   Another  circamstanoe  that  liath  been 
laid  before  jreOi  relatea  to  the  person  to  whom 
this  note  ia  made  pa vable.    1 1  looks  like  a  con- 
trivance to  have  it  afl  in  bis  own  management, 
in  the  bands  of  his  servant,  and  within  his  own 
reach  ;  that  tbia  note  should  be  made  payable 
to  a  poor  man,  whose  wifo  was  nurse  to  Mr. 
Hales's  children,  and  the  witness  b«*1ieves  him 
not  to  be  worth  5L  in  the  world.    How  should 
be  be  entitled  to  this  bill  for  such  a  sum,  which 
he  might  have  indorsed  to  any  other  person  F 
No  one  sure  would  trust  such  a  note  with  such 
a  person.     He  could  not  be  possessed  of  it  in 
his  own  right,  and  no  other  person  would  en- 
trust a  man,  not  worth  5/.  with  a  note  of  this 
value.    This  circumstance  tliey  oiler  to  your 
consideration :  and  they  take  notice  of  some 
letters  which  shew  that  there  was  originally 

*  Aree,'  which  is  now  turned  into  *  for  the,*  b^ 
fore  *  value  received.'     It  appears  that  it  waa 

*  ffree  Samuel  Edwards:*  and  it  is  almost  legi- 
ble notwithstanding  the  alteration  that  hath 
been  made.  He  hath  said  nothing  in  his  de- 
fence to  shew  bow  he  came  by  that  note.  Ue 
saith  that  Lee  gave  it  him.  la  it  likely  that  a 
man  not  worth  5/.  in  the  world  should  give 
out  such  a  note  as  this?  Tht>u)^h  there  is 
no  direct  evidence  of  his  tbrgiiig  it,  that  makeo 
no  alteration :  if  he  directed  it  to  be  done,  it  ia 
the  same  thing  as  if  he  did  it  himself;  nor 
doth  it  appear  that  any  but  himself  is  concern- 
ed thercm.  He  having  published  it,  is  flrui^ty 
not  only  of  the  publication,  bui  nf  the  forging 
of  it :  if  you  believe  it  to  be  a  forged  note,  he 
is  guihy  of  the  forgery.    His  publishing  of  the 
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Bflle  b  a  loflkieiiC  ef  ideoei:  of  it  f  f  i 
ImmI  rcoehred  such  a  note,  he  would  tmUkfmjt 
I  receired  it  of  such  a  poraoo  on  such  aa  aen- 
MOO :  bat  there  hash  been  no  eridmee  of  tbia 
nature  gifen.  If  you  atk  a  oien,  bow  heeama 
bjr  this  or  that  thing,  ha  aaith  aaolher  irara  it 
htm :  that  laaj  oa  laid  in  e? erj  erimiual  caae ; 
it  ii  often  said,  bm  nerer  regarded  except 
proted.  You  ara  then  to  eousider  all 
thaae  circnmstanoes,  and  to  judge  thereopoo 
whether  it  is  a  forged  note ;  whether  it  is 
likely  that  I^ee  should  bare  a  note  of  this 
▼alue,  and  that  there  should  be  sny  rcaaon  for 
his  driircring  such  a  note?  There  baa  been 
oo  pretence  ut'  any  transactions  between  this 
liCe  and  Mr.  Edwardu,  nor  any  colonr  of  proof 
on  what  consideration  the  grntlvnian  should 
write  such  a  note  payable  to  sach  a  man,  and 
gire  it  him.  Gentleiuen,  here  ia  as  fall  and 
pfaun  proof  as  can  be  expected,  if  the  ertdence 
■wear  true;  so  Heave  it  to  you. 

Clerk,    Are  yon  all  agreed  in  your  Terdict  ? 

Jmrj^,  Agreed. 

Ckrk,  Who  sltall  speak  for  yon  f 

Jary.  Our  foreman. 

CUrk.  Flow  say  yon,  is  William  Halea 
Gailty  of  the  misdemeanour  whereof  he  stands 
indicted  in  forging  a  note  in  the  name  of  Sa- 
muel Edwards,  esq.  f(»r  '1,700/.  and  publishing 
the  same,  or  Not  uuWij?'^ Foreman.  Gulltjf. 

Scrj.  Whitaktr,  My  lord,  the  note  being 
Iband  to  be  forged,  we  desire  that  sir  Biby 
Lake  ma^  dolirer  it  to  Mr.  Edwards. 

Sir  If '»//idfa  Thompton,  That  ia  but  common 
justice. 

Mr.  Strange,  My  lord,  there  is  ouothcr  in* 
dictmcnt :  but  we  will  not  tmuble  yuur  lord- 
ahip  ^riih  that ;  therefore  Uie  jnry  may  be  dis- 
charged. 

8erj.  IVhitaker.  My  lord,  we  think  it  proper 
to  take  notice,  that  u|K>n  the  three  indictments 
whorcof  he  hath  been  found  (guilty  on  the  sta- 
tute of  king  Henry  8,  fcr  obtaining  money  by 
ftlse  tokens,  there  can  be  no  fine  m  the  case : 
we  must  therefore  crave  corpoial  punishment. 

Sir  ]Villia7n  Thompson.  Tne  question  is,  what 
corpora!  punishment  ?  To  be  sure  he  will  be 
pilloried. 

Soij,  IVhituhcr.  The  pillory,  my  lord,  is  no- 
thing, '(he  ^entlcmaii  hath  enueafoured  to 
get  many  thousand  (tounds  of  st;veral  gentle- 
men :  now  he  is  only  to  look  through  a  wooden 
caaetuent,  and  this  is  to  make  recoin{ie!icc. 
We  humbly  hope,  that  ai*cordiiig  to  the  wonls 
of  the  act  of  parliament,  some  punishment  will 
be  ordered,  not  only  i«;fnominious  but  cor|)oral 
punishment,  as  the  words  arc  very  extensive. 

Sir  Willium  Thompwn,  The  Court  lo  be  sure 
will  order  iraiirisunment,  as  well  as  the  pillory, 
and  security  afWrward. 

8erj.  Whitakcr.  But  should  not  the  punish- 
menl  left  to  the  discretion  of  the  Court  be  ex- 
tended to  somrthing  further? 

Sir  William  TItotnpton,  1  am  not  fbr  extend  • 
ing  it  to  torture.  1  know  not  any  precedent ; 
itor  would  1  begin  any  thing  or  that  nature. 
The  king  himsaif  is  limited  by  our  Uw, 
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8arj.  WkUaker.  The  penalty  aecna  laA  to 
the  discretion  of  this  CoiArt. 

)Ac  William  Tkmmpmm,    Inranld 
it    Ida  not  know  bnt  thai  tha 
think  of  aomething  abe  afterwards. 

Serj.  WkUaker.  Well,  Sir,  1  ba?a 
fora  you,  1  submit  it. 

Tha  Judgment  of  tba  Conrt : 
Tliat  William  Halea  and  Thoam  KiAnaia- 
lev  should  stand  twice  in  the  pillory ;   oooc  in 
Fleet-street,  at  the  end  of  Fetter- lane,  and  oncn 
at  the  Royal  Exchange,  in  Comhill. 

That  Hales  shoukl  pay  a  fine  of  fifty 
aufler  tive  yeara  imiwisooment,  andgiva 
rity  fur  his  good  benaviour  for  aavan  yeara  af- 
terwards.   And, 

That  Kinnersley  should  pay  a  fina  of  flOO/. 
(an  hundred  on  each  indictment,)  anfler  taro 
years  imprisonment,  and  give  security  for  hin 
good  behaviour  for  three  yeara  longer. 

Bf r.  Halea  begged  that  two  yeara  of  hla  im- 
priaonnient  might  be  remitted  on  aeeonnt  of  hia 
age ;  but  it  wns  not  granle<l. 

February  1 1  following,  Hafrs  and  Kinners* 
ley  stood  m  the  pillory  at  the  Royal  Bxcbaagv 
in  Cornhill. 

February  1 5.  They  both  stood  wain  in  tftt 
frfllory  at  Fetter- lane  end,  in  Fieat*atre«f. 
Kinnersley  stood  both  times  in  his  canonical 
habit,  thiokmg  to  draw  compassicfn  and  re- 
apect  from  the  populace,  but  it  bad  the  eon- 
trary  efiecL 

Feb.  18th  following,  died  in  tha  Preta^Tard 
in  Newgate  the  said  William  Hales ;  and  ApriV 
7,  1729,  died  in  the  same  place,  of  a  Imr, 
Thomas  Kinnersley,  clerk. 

**  Forgery  is  now  made  felony,  wHhoirt  ba- 
nefit  of  clergy  ;  as  is  likewise  the  pnMiibhii^ 
any  forged  deed,  will,  bond,  note,  toooraemant, 
5ec.  knowing  them  to  be  forged,  by  the  stat.  9 
and  7  Geo.  2,  which  see  for  the  several  p.irfi« 
cular  caseK  there  ropntioned."— Former  Edit. 

See,  al»o,  £ast*s  Picas  of  the  Cmwn,  c.  10* 

As  to  proof  by  comparison  of  hands,  to  which 
it  appears  that  recourse  was  had  in  some  of 
these  Trials,  see  in  this  Collection  Algemott 
Sidney's  Case,  toI.  9,  p.  817.    See,  alM,  vol. 
1?,  pp.  297,  et  seq.  vol.  16,  p.  200. 

At  the  time  when  these  frauds  wera  com- 
mitted by  Hales  and  Kinnersley,  it  was  usual 
for  privileged  |)ersons  to  frank  letters  by  mere 
indorsement  of  their  names.  By  stat.  4G.  S, 
c.  24,  it  is  required  that  mrmliers  of  either 
house  of  parliament  shall  write  the  whole  sn|ief- 
scription  thereof.  A  history  of  frankin;^  is  iq. 
serted  in  the  Gentleman's  Mjs^azinc,  vol.  54» 
p.  C14. 

Some  years  after  these  cases  of  Hales  and 
Kinnersley,  a  curions  attempt  was  made  by 
one  Fournier,  a  popish  pricsi  and  fugitive  from 
France,  to  deifraud  bishop  HoadU  v  ot  8,800/.  by 
means  of  a  promissory  ni>tc  forced  ou  a  frank. 
The  bishop  published  an  account  of  the  trans- 
ainion,  of  which  an  abridj^ement  i^  inserted  m 
the  Soppfement  to  the  Gentleman's  Magazina 
for  the  year  1757.    See,  also,  2  Vesey ,  446. 
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47&  Proceedings  against  John  Huggins/  esq.  Warden  of  the 
Fleets  Thomas  Bambridge,  esq.  Warden  of  the  Fleets 
R1CHAR9  CoRB£TT,  one  of  the  Tipstaffs  of  the  Fleet,  and 
Wm.  AdtON,  Keeper  of  the  Marshalsea  Prison  :  3  Geokge  II. 
A.  D.  1729. 


A  RXPORT  nOM    THB   CosMlTTfiB   OF 

THB  House  of  Commons  appoint- 

BD   TO   ENQUIRB    INTO    THE  StATS 

dV  THE  Gaols  of  this  King- 
DOifff  so  far  as  relates  to  the 
citirtt  Usage  of  the  Prisoners  ; 
which  occasioned  the  following 
Trials. 

Jo?js  SO  Die  Martii,  17S9. 

Mr.  Ogfotborpe,  from  the  Cmiiftihtee  sfr- 
poiDled  (o  enqeire  into  lh«  Stete  tT  the  GmIs  cf 
this  Uogidoni,  made  a  Report  of  some  projfreis 
whieh  the  CommittM  had  made  ift  their  ea^ry 
juto  the  state  of  theFleet|9risen,  irHh  the  m-^ 
sslalioiisoftheGoiiiiintteethereoMD;  sad  he' 
read  the  IJeportin  his  place,  and  am-trardsde^ 
Ihered  thesame  In  at  the  table,  tiz. 

The  Committee  find,  That  the  Fleet  prisoft' 
b  m  aDcient  prison,  and  former Ij  used  for  the 
reeeptien  of  the  prisoners  committed  hj  the 
e^mcil-table,  then  called  the  Coml  of  the 
8tor  Chamber,  which  exercised  unlimited  an- 
thoniy,  and  inflicted  beefier  puniibments  than 
hj  may  law  were  warranted. 

Ana  as  that  assumed  authority  was  foond  to 
be  an  hitolerable  burden  to  the  subject,  and  the 
means  to  introdnce  an  arbitrary  power  and  s^o- 
Ternment,  all  jurisdiction,  power,  and  autbo- 

*  See  New  Pari.  Hist.  ? ol.  8. 
**  had  here  can  I  forget  the  generous  band 
Who,  toucb'il  with  human  wue,  redretBive  searched 
Into  the  horrors  of  the  gloomy  jail  } 
Unpiiied,  and  unheard,  wbefe  misery  moans ; 
Where  sickness  pines  ;    where  thirst  and  hunger 
And  poor  misfortune  feels  the  lash  of  vice,    [bum. 
While  in  the  land  of  liberty,  the  land 
Whose  every  street  and  public  meeting  glow 
Wiih  open  freedom,  little  tyrants  rafl;'d ; 
Snatch'd  the  lean  morsel  from  the  starring  mouth ; 
Tore  from  cold  wintry  limbs  the  utter'd  weed. 
Even  robVd  them  of  the  last  of  comforts,  sleep. 
The  free-bom  Briton  to  the  dnngeon  chahiM 
Or,  as  the  lust  of  craelty  prevailed. 
At  plea8ui«  mark*d  him  with  inglorions  stripes ; 
And  cruth'd  oul  lives,  by  secret  barbarous  ways. 
That  for  their  conntry  would  have  totl'd,  or  bled. 
O  great  design  !  if  eiecuted  well. 
With  patient  care,  and  wisdom-tempsr^d  aeaL 
Ye  sons  of  mercy !  yet  resume  the  search  ; 
Drag  forth  the  legal  monsters  into  light. 
Wrench  from  their  hands  oppression's  iron  rodj 
bid  the  cruel  feel  the  pains  they  give." 

Taomoir'i  Winter. 


rity  belonging  unto,  or  exercised  in  the  same 
court,  or  by  any  the  judges,  officers,  or  mi- 
nisters thereof,  were  clear^  and  al^olntely  dis- 
solred,  taken  awar,  ancT  determined  by  an 
act  made  in  the  16th  year  of  the  reign  ofkbg 
Charles  the  1st 

And  thereby  the  Committee  apprehend  all 
pretences  of  the  warden  of  the  Fleet  to  take 
fees  from  archbishops,  bishops,  temporal  peers, 
baronets,  and  others  of  lower  degree,  or  to  pnt 
them  in  nans,  or  exact  fees  for  not  doing  so, 
were  determined,  aiui  abolished. 

That  after  the  said  act  took  place,  the  Fleet 
prison  became  a  prison  for  debtors,  and  fbr  con- 
tempts of*  the  Courts  of  Chancerv,  Exchequer, 
and  Comm6n  Pleas  only,  and  fell  under  the 
same  regulations  as  other  gaols  of  this  king- 
dom. 

That  by  an  act  of  the  23d  and  S5d  of  kmg 
Charles  the  9d,  the  future  government  of  all  pn« 
sons  was  rested  in  the  lords  chief  justices,  the 
chief  baron,  'or  an^r  two  of  them,  for  the  time 
being;  and  the  iustices  of  th^  peace  in  London, 
Middlesex,  and  stirry  ;  and  the  judges  for  the 
several  circuits  ;  and  thejustices  of  the  peace, 
for  the  time  being,  in  their  several  precincts : 
And  pursuant  thereunto,  several  orders  and  re* 
guktions  have  been  made,  which  the  present 
warden  of  the  Fleet  hath  not  regarded  or  com- 
plied with,  but  bath  exercised  an  unwarrantable 
and  arbitrary  power,  not  only  in  extorting  ex- 
orbitant fees,  but  in  oppressing  prisoners  for 
debt,  by  loading  them  with  irons,  worse  than 
if  the  Star  Chamber  was  still  subsisting,  and 
contrary  to  the  Great  Charter,  the  foundation  of 
the  liberty  of  the  subject,  and  in  defiance  and 
contempt  thereof,  as  well  as  of  other  good  laws 
of  this  kingdom. 

It  appears  by  a  patent  of  the  third  year  of 
queen  Elizabeth,  recited  in  letters  patents 
bearing  date  the  19th  year  of  king  Charles  the 
2d,  that  the  Fleet  prison  was  an  ancient  prison, 
called  Prisona  de  le  Fleet,  alias.  The  Queen's 
Gaol  of  the  Fleet ;  and  that  certain  constitu* 
tutions  were  then  established  by  agreement  be« 
tween  Richard  Tyrrel,  warden,  and  the  pri- 
soners of  the  Fleet,  and  a  table  of  fees  annexed, 
in  which  the  fees  to  be  paid  by  an  archbishop, 
duke,  marquis,  earl,  or  other  lord  spiritual  or 
temporal,  are  particularly  mentioned,  and  the 
fine  ascertaineo  which  they  are  to  nay  for  the 
liberty  of  the  house  and  irons ;  and  that  these 
constitutions  and  orders  were  confirmed  by  the 
said  letters  patent  of  king  Charles  the  SA: 
Which  letters  patent  grant  the  ofiice  of  warden 
of  the  Fleet,  and  of  the  keeper  of  the  Old  Pa- 
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ltc«at  WdUnintter,  the  ftlio|M  in  WctlniiMtaT-  \ 
ball,  rertain  Uiierocfoto  a(ljuiDioi(  to  the  Fie«-t, 
Mad  other  rcolB  and  protits  beluo|pitf  Id  the  : 
wanleu,  tu  lir  J^reiuy  Whichcot  ud  bn  bdn  ' 
for  evfT.     A  lid  the  Mid  kir  Jeremy  rebuiK  the 
■aid  uriMD  at  bit  own  ezpciice,  at  a  conadera- 
Cion  for  the  frrant  thereui.  But  the  nid  pri«Hi, 
and  the  cuMiidy  of  the  priaooeti,  bring  a  trt^- 
biild,  and  falling  by  descrnt  or  purcluiie  into  j 
the  banda  orperaoui  incapable  of  exccuiini;  the 
office  of  irnrdeu,  waa  ibe  occaMon  of  grrai 
■bu^ca,  and  frequent  comptaiot*  to  parliaoicnt, 
till  at  lenjftb  the  palent  waa  let  aside. 

And  a  patent  tor  lira  waa  ifrantod  to  Bald« 
wyn  Lrigbtou,  esq.  in  oootidiTalion  of  bia 
greit  paiiii  and  ezueooaa  in  luing  the  fonner 

SBienteca  to  a  forfeiture,  and  lie  looo  dying, 
olin  Huggini,  etq.  by  giving  6,000/.  to  the 
late  lord  CTarvodou,  did,  by  bit  iotereti,  obtain 
a  grant  of  the  aaid  office  for  bia  own  and  bit 
aoQ*t  life. 

Thai  it  appeared  to  the  Commtttoe,  That  in 
tlia  y(  or  1735,  one  BIr.  Ame,  ao  upbuldcr,  wai 
carriiil  into  a  itahle  which  ttoou  where  the 
atrfiuff  room  ou  the  maater'a  aide  now  it,  nod 
was  tlicre  coDfincd  (being  a  place  of  cold  re* 
atraiiit)  till  he  died,  and  that  be  wat  in  good 
Biatc  of  bealih  Ufl'ore  he  waa  ouofiocd  to  thai 
room. 

That  the  ttid  John  lluggina  growing  w 
ycart,  and  ivilling  to  retire  from  baaiooM,  asd 
Ins  son  not  caring  to  tako  u|ion  him  ao  trouble* 
fcoiuc  au  office,  he  hath  for  tc? eral  yean  bcctt 
rngtgcd  in  continual  negoctationa  about  tbo 
di'ipotal  of  the  aaid  office,  tnd  in  Augutt  laat 
concluded  a  iioiJ  treaty  with  'Jliomaa  Bam- 
bridijfe  and  DoiiKal  Cuthbert,  eoqn.  and  for 
.'i,004)/.  t»  Iht  paid  uuto  him,  obliged  himaolf  to 
flui  rentier  tlio  taid  patent  tor  bia  and  hiaton'i 
lit'i*,  and  procure  a  new  patent  for  the  laid  Bam- 
bridge  and  Cuthbert,  which  the  taid  Bug^ioa 
did  accordiuf^ly  obtain,  and  Cuthbert  paid  in 
money,  or  f(ave  good  tecurity  to  pay  2,500/. 
fgr  one  moiety  of  the  aaid  omce  of  warden ; 
and  Bambridgc  gave  Itod  and  other  tecurity, 
w  bich  the  taid  Iluggint  waa  then  content  with, 
for  tff600/.  being  lor  the  other  moiety  of  tlie 
aaid  offi(«. 

Tliut  Mr.  llug^fint  being  examined  touching 
an  initniment  Mgned  by  him  in  November 
17124,  appointing  Kicbard  Corbett,  one  of  the 
five  liiMtafTt  of  or  belonging  to  the  Fleet  prison » 
acknoHledged  that  he  bad  no  power  by  virtue 
of  any  patent  from  the  crown  to  contlitute  Kuch 
tii>statf,  but  that  when  he  came  to  his  oflice 
he  found  that  such  an  officer  had  been  so  con- 
stituted, and  he  took  that  for  a  precedent  to  do 
the  same. 

That  since  the  said  Thomas  Uanihridge  hat 
acttxl  as  warden ,  the  books  belouginiif  to  the  of* 
6ce  of  the  warden  have  been  verv  negligently 
kept,  and  the  dischar^  not  duly  enieretl,  to 
the  i;reat  prejud.ce  of  many  of  his  majesty's 
tuhjc  vi*  ;  and  he  halh  not  regularly  talLvu 
chaiiieof  the  priiioncrs  com  milted  to  his  care 
by  111!*  paietil ;  and  bath  not,  as  he  himself 
cout'i'sseth,  ever  had  any  authentic    liat  of 


the  priaanen  in  the 
cannot  lave  exccnted  Ifco  towtl  of 
prisoners  in  aafo  cutlMly,  wha  ho MmI I 
who  or  where  they  were. 

The  Committee  find  thai  tbo  nM  Thorns. 
Boahridge,  who  for  wme  years  acted  ao  de- 
poly  •wanlen  of  thr  Fleet,  «id  b  now  odaoll/ 
wanlea  of  thai  prison.  hatktiwielfboeB  m&ing 
and  attiiting  in  an  escape :  that  he  ramed  « 
prirate  door  to  be  nado  through  the  walla  of  the 
prison  ootof  the  yard  wliere  the  dogs  are,  the 
Ley  of  which  door  waa  kept  by  himaelf,  and  b« 
with  bia  own  handt  opened  the  door  and  lelool* 
Boyor,  the  nnnggler,  charged  at  tlie  Idng*^ 
auit  with  upwards  of  50,000/.  who  waa  aAor- 
warda  aeen  at  lalington,  and  bath  beca  agvml 
timet  let  outof  the  priaooby  Bambridgv. 

The  Committee  Ibd  that  the  aaid  B— hrid^o 
hath  by  himself  and  bia  agenta  oIWb  fffcicd 
to  admit  prisonen  into  the  pvitoo,  tbavgh  eom- 
mitted  by  due  eoarae  of  law :    and  m  order  to 
eitort  money  from  them,  hath  oAn,  ewitiary 
to  an  act  of  the  99iid  and  S3d  of  U»g  Chiriet 
9,  without  their  free  aad  voluotary  aaaiMl^ 
canaed  ihon  to  be  earviad  away  fhmi  iIm  fd* 
too  gate  vnto  a  poUio  ridoalfanfr  or  drinkiofb 
bouaa,  oommoolv  called  a  spunguig-  howe,  bo* 
hmgiag  to  him  the  taid  Bambndgn  aa  wartaiL 
utd  ranted  of  him  by  Covbett  hit  tipataff,  aM 
holb  Ihara  kepi  thean  at  oiorbitant  cbaiM^ 
and  forced  tbcai  to  call  for  more  liquor  tMl 
tboy  were  inclined  to,  and  to  apcnd  more  thaa 
they  ware  aMo  to  afford,  to  the  defmndiag  of 
thoir  croditon,  and  the  diatrrttiug  of  their  lh«. 
■Mlin»  whooe  tubataneo  they  are  compdM. 
there  to  oooaumc ;  and  for  the  more  effcolsdP 
making  them  ttretch  their  poor  remaina  of  ci^' 
dit,  anid  to  squeeie  out  of  them  the  charity  oT 
tlieir  friendt,  each  prisoner  it  better  or  wohmF 
treated  according  to  bia  expences,  some  being 
allowed  a  handaome  room  awl  bed  to  thcm-^ 
aelvea,  tome  ttowed  in  garreH,  three  in  one  bed, 
and  tome  put  in  irooa. 

Thatthete  booaa  were  further  used  by  the 
said  Banibridge,  aa  a  terror  for  extorting  mo- 
ney from  the  priaooers,  who  on  security-  givett 
have  the  liberty  of  the  rules ;  of  which  Mr. 
Robert  (.'astell  waa  an  unhappy  instance,  a  man ' 
boru  to  a  competent  eataie,  hot  being  ufifoHn- 
nately  plunged  in  debt,  waa  thrown  into  pri- 
son ;  he  wat  firtt  sent  (according  to  custom)  !• 
Coriiett^s,  from  whence  he  by  presents  to  Bam- 
brid^  redeemed  himself,  and,  giving  security , 
obtained  the  hberty  of  the  rules ;  notwithstand- 
ing which«  he  htd  frH|uently  presents,  as  they 
are  called,  exacted  from  him  by  Bambndge,  ana 
waa  meiMced,  oo  refuaal,  to  be  sent  back  lo 
Cnrbett*s  again. 

Tlie  said  Bambiidge  havinir  thua  unlawfully 
extorte<l  largo  aoms  of  moiM^y  from  him  in  a 
tery  short  time,  CksteM  grew  weary  of  bein|f 
miide  such  a  wretcbeil  property,  and  resolving 
not  to  injure  fariher  liis  family  or  his  creditora 
for  the  sake  of  so  small  a  liberty,  he  refused  to 
suhniit  to  ffarther  exactions ;  njion  which  tbo 
taid  Bambndge  ordere<l  liiin  to  l>e  re* commit- 
led  to  Corbcu'i,  where  the  small- pox  tboa 
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nged.  tlMMVliGaitdlMqpuiiled  him  with  bis 
apt  iktTiog  had  tfatt^'dirteiDper^  niid  that  he 
dreaded  it  m  moch,  that  the  putUog'  him  into  a 
bouae  where  it  was  would  occaMon  his  deeth, 
^bich,  if  it  happened  befhre  be  could  settle  his 
aHUiBi  would  be  a  great  preindice  to  hb  cre- 
ditors, and  would  #noee  bis  fiunily  to  de- 
■tmctioo ;  and  tliMrore  he  earnestly  desnvd 
thai  he  might  either  be  sent  to  another  bouse, 
or  even  into  the  gaol  itself,  as  a  iafonr.  The 
mefauMdioly  case  of  this  poor  gentleman  moved 
'  Ibe  very  agents  of  the  said  Bambridge  to  eom- 
fassion,  so  that  they  abo  used  their  utmost  en- 
dei^voiirs  to  dissuade  him  from  sending  this  un- 
tappv ^.prisoner  to  that  infected  house:  but 
BaMridgefhrced  him  thither,  where  he  (as  he 
feared  be  sheokl)  eaoght  the  small- pox,  and  in 
a  few  days  died  theraof,  justly  charging  the 
•aid  Bi^prldjg^  with  hie  d^th  ;  and  unhappily 
leaTing#U.bis  aflbirs  in  the  greatest  confusion, 
and  ajninperona  family  of  small  children  In  the 
itfmoatdtrtrsss. 

V  |t  sfypeaKd  to  the  Committee,  that  Hie  kt- 
tiog-oul  of  the  Fleet  tenements  to  Tictualleis, 
fo^  theireceptioa  of  prisoners,  bath  been  but  of 
b^  practised,  and  that  theflr^of  them  lett  for 
Wapm^pqao  wssto  Mary  Whitwood,  whoitill 
'  eootsnues  tenant  of  the  same,  and  that  her  rent 
ka#  finsm  33/.  per  ann.  been  increased  to  QOi^ 
and  a  certain  number  ofiiriaanais  sttpniaied  to' 
im  made  a  prey  of,  to  ensMe  her  to  pay  so  great 
a  real ;  and  tnat  she,  to  procure  the  benmt  of 
baring  such  a  number  of  prisonera  sent  to  her 
boeise,  hath,  over  and  above  the  increased  rent, 
baoi  obliged  to  make  a  present  to  the  said  Bam* 
bridge  of  forty  guineas,  as  also  of  a  toy,  (as  it 
b  called)  being  the  model  of  a  Chinese  ship, 
nMde  of  amber,  set  in  silver,  for  which  fbursoore 
braad*pieces  had  beenofi^red  her. 

Thb  is  the  first  method  of  extorting  money 
fium  the  unhappy  prisoners ;  snd  when  they 
can  no  loncer  bear  the  misery  and  ex|>ence  of  a 
sponging- house,  before  they  can  obtain  tbepri- 
vUege  of  being  admitted  into  yie  prison,  tbey 
are  obliged  to  comply  with  such  exorbitant  fees 
aa  the  said  Bambndge  thinks  fit  to  demand, 
which,  if  they  do  not,  tliey  are  sure,  under  va- 
rioos  pretences,  of  being  turned  down  to  the 
nommon  side,  if  not  put  in  irons  and  dungeons ; 
and  thb  has  been  done  to  those  who  were  willing 
and  offered  to  pay  the  tees  established  by  the 
regulation  made  by  the  judges  of  the  Common 
Pless  iuTrin.  Term  1727,  which  ought  to  have 
been  hung  up  in  some  publie  place  in  the  prison, 
to  which  the  prisoners  might  have  free  access, 
but  was  secreted  by  the  said  James  Barnes, 
pursuant  to  orders  of  the  said  Bambridge; 
which  table  of  fees  seems  to  be  unre  vonable, 
because  it  obliges  men  who  are  committed  for 
not  being  able  to  pay  their  debta,  to  pay  such 
•urns  of  money  as  their  circumstancea  rmder 
them  altogether  unable  to  comply  with. 

And,  notwitbstsndingtbe  payoMnt  of  such 
large  fees,  in  order  to  extort  further  sunn  from 
tllS  uafiMtunate  prisoners,  the  said  Bambridge 
unjustly  pretends  he  has  a  right,  as  warden, 
•a  axereiie  an  unlimited  power  of  changing 


prisoners  from  room  to  room  ;  of  turning  them 
mto  the  common -side,  though  they  have  paid 
the  master's  iide  fee ;  and  mflicting  arbitrary 
punishments  by  locking  them  down  in  un- 
wholesome dungeons,  and  loading  them  with 
tortorii^ irons;  some  mstonces  of  which  fol- 
low :  vix. 

Jacob -Mendex  Solas,  a  Portuguese,  was,  aa 
far  as  it  appeared  to  the  Committee,  one  of  the 
first  prisoners  for  ilebt  that  ever  was  loaded 
with  irons  in  the  Fleet ;  the  said  Bambridga 
one  day  called  him  into  the  gate- house  of  the 
prison,  called  the  Lodge,  where  he  caused  him 
to  be  sciied,  fettered,  and  carried  to  Corbett's, 
the  sponging-  house,  and  there  kent  for  upwards 
of  a  week,  and  when  bronght  baclc  into  the  pri- 
son, Bambridge  caused  him  to  be  turned  mto 
the  dungeon,  calbd  the  Strong  Room  of  the 
Master's  skle. 

Thb  pisce  is  a  vault  like  those  in  which  the 
dead  are  interred,  and  wherein  the  bodies  of 
persons  djing  in  the  said  prison  are  usually  de- 
posited, till  the  coroners  inquest  hath  passed 
upon  them  ;  it  has  no  chimney  nor  fire-place, 
nor  any  light  but  what  comes  over  the  door,  or 
throogn  a  hole  of  about  eight  inches  square.  It 
b  neitner  paved  nor  boarded  ;  and  the  rough 
'  bricks  sppieair  both  on  the  sides  and  top,  being 
neither  wainscottCMl  nor  plastered :  what  adds 
to  the  dampness  and  stench  of  the  plaice  is,  its 
being  bdiH' over  the  common  sieger,  and  ad- 
joining to  the  sink  and  dung- hill  where  all  the 
aastinfjs  of  the  prison  is  cast  In  this  miser- 
able oboe  the  poor  vrretoh  was  kept  by  the  said 
Bambridge,  manacled  and  shackled  for  near 
two  mootiM.  At  length,  on  receiving  five  gui- 
neas firom  Mr.  Kemp,  a  friend  of  Solas's,  Bam- 
bridge released  the  prisoner  from  his  cruel  con- 
finement. But  though  hb  chains  were  taken 
off,  hb  terror  still  remained,  and  the  unhappy 
man  was  prevailed  upon  by  that  terror,  not 
only  to  labour  gratis  for  the  said  Bambridge, 
but  to  swear  abo  at  random  all  that  he  hath 
required  of  him :  and  the  Committee  them- 
selves saw  an  instance  of  the  deep  impression 
hb  sufferings  had  made  upon  him  ;  for  on  hb 
surmbing,  from  somethingsaid,  that  Bambridge 
was  to  return  again,  as  Warden  of  the  Fleet,  he 
fainted,  and  the  blood  started  out  of  his  mouth 
and  nose. 

Captain  John  Mackpheadrb,  who  was  bred 
a  merchant,  b  another  melancholy  instance  of 
the  cruel  use  the  said  Bambridee  hath  made 
of  his  assumed  authority.  Mackpheadrb  waa 
a  considerable  trader,  and  in  a  very  flourishing 
condition  until  the  year  1730,  when  being  bound 
for  large  sums  to  tne  crown,  for  a  person  after- 
wards ruined  by  the  misfortunes  of  that  year, 
be  was  undone.  In  June,  1727,  he  was  a  pri- 
soner in  the  Fleet,  and  although  he  had  before 
paid  hb  commitment-fee,  the  like  fee  was  ex- 
torted from  him  a  second  time ;  and  he  having 
furnished  a  room,  Bambridge  demanded  an  ex- 
travagant price  for  it,  which  he  refused  to  pav ; 
and  urged,  that  it  was  unbwful  for  the  warden 
to  demand  extravsgant  rents,  and  offered  to 
pay  what  waa  leguly  due:   notwithstanding 
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vhich,  tbc  said  BamlirMjre,  luivled  by  the 
§ud  Jvoam  Bvnei  and  'ither  arcoiiiplices,  nrukc 
open  bU  room,  and  Uttyk,  away  vcrcral  tliinipt 
of  great  faloe,  amonfrst  otbcrs.  tbe  king's  ex- 
tent in  aid  of  tbc  prisuiicr  (which  nan  to  have 
been  returned  in  a  tew  days,  in  order  to  procure 
tlie  debt  to  the  croirn,  and  the  prinoiicr^s  en- 
largemeut,)  which  Bainbridge  alill  detains. 
Not  content  ailh  ifab,  BanibriiU(e  lucked  the 
prisoner  out  of  bis  room,  and  forced  biin  to  lie 
m  the  open  yard,  called  the  Bare.  Ilir  sat 
quietly  under  faw  wrongs,  and  getting  lumie 
poor  materials,  built  a  little  but  to  prott^t  him- 
telf,  as  well  as  he  couhl,  from  tbe  iojuriefl  of 
the  weather.  The  said  Bambridge  seeing  bis 
unooncemedness,  said,  **  Damn  him !  he  is 
easy.  I  will  put  bira  into  the  8tmug  Room 
before  to-morrow ;"  and  ordered  Barnes  to 
pull  down  his  little  but,  which  was  done  ac- 
cordingly. The  |ioor  prisoner  being  in  an  ill 
state  or  health,  and  tbe  night  rainy,  was  put  to 

Etdislrcss.  tSume  time  aAer  this  be  was 
Bt  eleven  o'clock  at  night)  assaulted  by 
bridge,  with  serial  oilier  peraous  his  ac- 
complices, in  a  fioient  manner;  and  Bam- 
bridge,  though  the  prisoner  was  unarmed,  at- 
tacked him  with  his  sword,  but  by  good  fortune 
waa  prevented  from  killing  him  ;  and  several 
other  prisoners  coming  out  upon  the  noise,  they 
carried  Mackpheadris  for  safety  into  another 

Sentleman's  room;  soon  after  which  Bsm- 
ridge  coming  with  one  Savage,  and  several 
others,  broke  open  the  door,  and  Bambridgie 
strove  with  his  sivord  to  kill  the  prisoner :  but 
Le  sgain  got  a«vay,  aoJ  hid  hiiUM*lf  in  another 
room.  Next  morning  tbe  said  Bambridge  en- 
ter«:d  the  prison  with  a  detachment  of  soldiers, 
and  ordered  the  prisoner  to  he  dragged  to  tbe 
lodge,  and  ironed  with  great  irons ;  on  which 
he  desiring  to  know  for  what  cause,  anil  hy 
what  authority  he  was  to  be  so  cruelly  used .' 
Bambridge  replied,  '*  It  uas  by  his  own  au- 
thority, and  flamn  him  he  uould  do  it,  and  have 
bis  lite."  Tiie  prisoucr  desired  he  might  he 
carried  before  a  laagislratc,  tliat  he  might' know 
his  crime  before  hu  uas  punished  ;  but  Bum- 
bridge  refused,  and  put  irons  upon  his  legii 
which  were  too  liltie,  so  that  in  forcini;  them 
on,  his  legs  were  like  to  have  been  broken  ; 
and  the  torture  was  impossible  to  be  endured. 
U(K>n  which  the  prisoner  complaining  of  the 

Erievous  pain  and  straitness  of  the  iruus,  Baui- 
ridge  answered,  **  That  he  did  it  on  purpose 
to  torture  him  :*'  on  \\  hicli  the  prisoner  reply- 
ing, **  That  by  the  law  of  England  no  man 
oiigbt  to  be  tortured  ;**  Bambridge  declared, 
*' That  he  would  do  it  first,  aud  answer  for  it 
afterwards ;"  and  caused  him  to  be  draj^ged  i 
away  to  the  dungeon,  where  I  to  lay  without  a  I 
bed,  loaded  with  irons  so  close  rivetted  that  > 
thev  kent  him  in  continual  torture,  and  morti- 
fied Us  legs.  After  loug  application  his  irons 
were  changed,  and  a  surgeon  directed  to  dress 
his  legs,  but  his  lameness  is  not,  nor  ever  can 
be  cured.  He  was  kept  in  this  miserable  con- 
dition for  three  weeks,  by  which  his  sight  is 
greatly  prigudicedj  tod  in  danger  of  being  lost. 


The  pri.ioner,  upon  this  usage,  pililioiMd  iIm 
jud|fcs,  and  after  several  mretingi,  and  a  full 
heanng,  the  iudges  rrprimandeuMr.  Hmghn 
and  BambriilgL*,  aud  declared,  *■  Thai  a  gatilar 
could  nut  answt-r  the  ironing  of  a  maa&fave 
be  Ma«  foun^l  i;uiliy  of  a  crime;*'  but  \fUag 
out  of  If  rni,  they  could  not  give  tbe  piiaOMr 
auv  relief  ur  k.itislartion. 

No!\i  itbhtanding  this  opinion  of  the  M|gl0i 
the  said  Bi*inbi-iilge  continuetl  to  keep  Uw  pi- 
souer  in  iruus  till  lie  h:.d  paiil  bun  sis      ' 


and  to  prevrni  the  prisoner's  recovmng  4a< 
mages  for  the  'TucI  treatment  of  him.  Bam- 
bridge indicted  him  and  his  principal  wilBflHia 
at  the  Old  Baik*y,  before  they  knew  any  thiaf 
of  the  matter ;  and  to  support  that  indictnaeat, 
be  had  recourse  to  subornation,  and  tnraej  two 
of  his  servant*  out  of  planet  which  tbev  bad 
bought,  because  they  would  not  swear  ndadjr 
that  the  prisoner  had  struck  the  nid  Ban- 
bridgif,  which  words  lie  hail  inserted  in  af* 
fida»its  leaily  prepared  for  signing,  and  wbicii 
tliey  knew  lo  be  tishu;.  As  soon  as  tbej  were 
appriied  of  it,  they  applied  to  the  lord  mavor, 
who  ordered  the  grand  jury  down  to  tbc  Fwily 
where  they  found  that  Bambridge  waa  tbe  ag- 
gressor. But  tbe  bill  against  tlie  prisonera  he- 
mg  already  founds  tbe  second  inquiry  was  loo 
late. 

The  prisoners  beinff  no  loiter  able  to  bair 
the  charges  of  prosecution,  which  had  alieadj 
cost  100/.  and  being  softened  hy  promisca,  aad 
terrified  by  threats,  suhmilied  to  plead  gviltir« 
on  a  solemn  assurance  and  agreement  made 
with  Bambriilge  befuri'  witnesses,  of  liaviiy  bat 
one  shilling  line  laid  upon  them  ;  hut  so  anep 
as  they  had  pleaded  guilty,  Bambridge  look 
ailvantage  of  it,  and  has  conlinurd  baraoaii^ 
them  and  their  securities  erer  since. 

The  desire  of  gain  urged  the  said  Baoabridge 
to  the  preceding  instances  of  cruelly  j  but  a 
more  diabolical  |»assii»n,  that  of  malice,  ■■'■if*^ 
him  to  oppreais  captain  Uavid  Sinclair  in  the 
following  manner : 

At  the  latter  end  of  June  or  beginning  of 
July  la>t,  the  said  Bambridge  declared  lo  the 
said  James  BameH,  one  of  the  agents  of  bis 
cruelties,  **  That  he  would  have  Sinclair's 
blood ; "  and  be  took  the  opportunity  of  tbe  first 
festival  day,  which  uas  on  the  first  of  August 
fullowing,  when  he  thought  captain  ISindair 
might,  by  celebrating  the  memorv  of  the  late 
king,  he  warmed  witli  liquor  so  tar  as  to  give 
him  some  excuse  fur  the  cruelties  which  he  in- 
teiuied  to  indirt  upon  him.  But  in  some  mea* 
su!'e  he  was  disappointe«l ;  for  cautHJn  Sinclair 
was  (lerft^clly  sober,  when  the  said  Bambridge 
rushed  into  his  room  with  a  dark  lanthorn  la 
his  baud,  assiMt-d  by  his  accomplices  Jamea 
Barnes  and  William  Pindar,  and  supported  by 
his  usual  guard,  ariupJ  with  muskets  and  bayo- 
nas,  and  without  any  provocatiuu  jrif ^n,  run 
his  lanthorn  into  captain  Sin  flat  r*s  face,  seized 
him  by  the  collar,  and  told  him  he  must  cone 
aioog  with  him  :  captain  Sinclair,  though  aar- 
priztrfl,  asked  fnr  what,  and  by  uhat  authority 
be  io  treated  him  ?  Upon  w  htcb  Btfoeo  Mid 
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the  rest  seised  captain  Sinclair,  who  still  de* 
airing  to  know  by  vrhat  authority  they  so 
abused  him,  Baraoridfi^e  grossly  insalted  him, 
and  stmck  him  vritb  bis  cane  on  the  head  and 
J  shoulders,  whilst  he  was  held  fast  by  Pindar 
and  Barnes.  Such  base  and  scandalous  iisaire 
of  this  gentlemsn,  who  had  in  the  late  wars  aU 
ways  signalized  himself  with  the  greatest  cou- 
rage,  gallantry  and  hononr,  in  the  service  of  his 
country  opon  many  the  most  brave  and  desperate 
oocasioos,  most  be  most  shocking  and  mtole- 
rable ;  yet  captain  Sinclair  iMre  it  with  patience, 
rcfosiug  only  to  go  out  of  his  room  unless  he 
was  forced ;  whereupon  the  said  Bambrid^^e 
threatened  lo  run  his  cane  down  his  throat,  and 
ordered  his  guard  to  stab  him  with  their  bayo* 
nets,  or  drag  him  down  to  the  said  du\)geon, 
called  the  Strong  Room  ;  the  latter  of  which 
they  did,  and  Bamhridge  kept  him  cQn6ned  in 
that  damp  and  loathsome  place,  till  he  had  lost 
the  nse  of  his  litubs  and  memory,  neither  of 
which  has  he  perfectly  recoveretl  to  this  day. 
Many  aggravating  cruelties  were  used  to  mate 
htsconpnement  more  terrible  ;  and  when  Bam- 
bridge  found  he  was  in  danger  of  immediate 
death,  he  removed  him,  fur  fear  of  his  d^in^in 
durea,  and  caused  him  to  be  carrieil  in  a  dvmg 
condition  from  that  dunp^eon  to  a  room  wliere 
there  was  no  bed  or  furniture ;  and  so  unmer- 
cifully prevented  his  friends  having  any  access 
to  him,  that  he  was  four  days  without  the  least 
austenance. 

It  appeared  to  the  Committee  by  the  evidence 
of  a  surgeon  and  others,  who  were  prisoners  in 
the  house,  that  when  captain  Sinclair  was  forced 
iBto  that  loathsome  dungeon  he  was  in  perfect 
faeaUb. 

Captain  Sinclair  applied  for  remedy  at  law 
against  the  said  cru<>ltiea  of  Bambridge,  and 
had  procured  a  Habeas  Corpus  for  his  wUnesses 
to  be  brought  before  ^he  sessions  of  O^er  and 
Terminer,  when  the  said  liauibridge,  by  colour 
of  his  assumfd  authority  as  warden,  took  the 
said  writs  ot  Habeas  Corpus  from  the  officer 
whose  duty  it  was  to  make  a  return  of  them, 
and  commanded  him  to  keep  out  of  the  way, 
whilst  he  himself  went  tii  the  Old  Bailey,  and 
immediately  indictd  captain  Sinclair  and  such 
of  his  v«  itnesses  as  be  knew  be  could  nut  deter 
Ky  threats,  or  prevail  with  by  promises  to  go 
from  the  truth. 

Captain  Sinclair  bad  temper  enough  to  bear 
patiently  almost  insupportable  injuries,  and  to 
reserve  himself  for  a  proper  occasion,  when 
justice  should  be  done  bim  by  the  laws  of  the 
realm. 

But  the  said  Bambridge  has  forced  others 
by  wrongs  ai>d  injuries  beyond  human  bejr* 
ing,  to  endeavour  the  avenging  injuries  and 
oppressions  which  they  could  no  longer  endure. 

And  it  appeared  to  the  Committee,  that  the 
aaid  Bambridge,  in  order  to  avoid  the  punish- 
ment due  to  these  crimes,  hath  committed 
ipreater,  and  hath  not  only  denied  admittance  to 
tne  solicitors,  who  might  procure  justice  to  the 
injured  prisoners,  and  in  open  defiance  to  the 
law,  disobeyed  the  king's  writs,  b«t  hath  also 
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seduced  some  by  indulging  them  in  riot,  and 
terrified  others  with  fear  of  duress,  to  swear  to 
and  subscf  ibe  such  folse  affidavits  as  be  thoiight 
fit  to  prepare  for  them,  on  several  occasions ; 
in  all  which  wrongs  and  oppressions  John  Eve- 
rett also  acted  as  one  of  the  said  Bambridge'a 
wicked  accomplices. 

That  the  said  Bambridge  being  asked  by  the 
Committee,  *'  By  what  authority  he  pretended 
to  put  prisoners  into  duhgeons  and  irohs  ?**  an- 
swered, <'  That  he  did  it  by  his  own  authority 
as  warden,  to  preserve  the  quiet  and  safety  of 
the  custody  of  the  prison." 

But  it  appeared  to  the  Committee  bv  the 
examinations  of  many  witnesses,  that  before 
the  time  when  Gybbon  and  the  said  Bambridge 
acted  as  deputy -wardens  under  Mr.  Huggins, 
the  quiet' and  safety  of  the  custody  were  very 
well  preserved  without  the  nse  of  irons  or  dun- 
geons. 

That  the  two  dungeons,  called  the  strong 
room  on  the  master's  side,  and  the  strong  room 
on  the  common  side,  were  both  built  within 
these  few  years  ;  and  that  the  old  method  of 
punishing  drunken  and  disorderly  persons  was 
putting  them  in  the  stocks ;  and  the  punish- 
ment of  those  who  had  escaped,  of  attempted 
to  escape,  was  putting  them  upon  a  tub  at  the 
gate  of  the  prison,  by  way  of  public  shame,  or 
securing  them*  without  irons,  in  their  proper 
rooms  lor  some  days. 

And  that  the  said  dungeons  were  built  in 
defiance  of,  and  contrary  to  the  declaration  of 
the  lord  King,  when  lord  chief  justice  of  the 
Common  Pleas ;  who,  upon  an  application 
made  to  him  on  behalf  of  the  iirisoners  of  the 
Fleet,  when  Mr.  Hoggins  ana  —  Gybbon 
urged  ihat  there  was  danger  of  prisonim  es- 
caping, declared,  that  they  might  rais^  their 
walls  higher,  but  that  there  should  be  no  prison 
within  a  prison. 

That  upon  the  strictest  enquiry,  the  Com- 
mittee could  not  find  that  any  prisoners  in  the 
Fleet  for  debt  had  been  put  iu  irons  before  the 
said  Mr.  Hoggins  had  the  office  of  warden. 

That  it  is  not  the  only  design  of  the  said 
Thomas  Bambridge  to  extort  money  from  hie 
prisoners,  if  they  survive  his  inhuman  treat- 
ment, but  be  seems  to  have  a  farther  view,  in 
case  it  causes  death,  of  possessing  himself  of 
their  effects.  One  remarkable  proof  of  which 
the  Committee  think  proper  here  to  insert,  viz. 

Mr.  John  Holder,  a  Spanish  merchant,  waa 
a  prisoner  in  the  Fleet,  and  had  a  room  which 
he  fitted  up  with  his  own  furniture,  and  had 
with  him  all  his  books,  accounts  and  .writings, 
and  other  efiects,  to  the  value  of  about  30,000/. 
which  he  declared  by  affidavit,  upon  the  fol- 
lowing occasisn : 

The  said  ThVimas  Bambridge,  by  force, 
turned  the  said  Mr.  Holder  over  to  the  common 
side,  and  took  possession  of  bis  room,  in  which 
all  his  efiects  were. 

Mr.  Holder  remonstrated  strongly  against 

this  usage,  and  Bambridge  refusing  to  restore 

him  to  bis  room,  or  possession  of  his  efiects,  he 

made  a  proper  affidavit  in  order  to  apply  to  die 
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indlfes  for  relief,  and  deckred  that  he  Ibtred 
BIS  effects  mig^hi  be  embezzled  whilst  be  wes 
Ihus  ni^iistly  foroed  from  them,  and  thai  he 
feared  Banibriilge's  cruel  treatment  of  him 
would  be  the  cause  of  bis  death :  the  miseries 
of  the  common  side,  which  be  dreaded,  had 
ouch  an  effect  upon  him  (being  a  man  of 
an  adTanoed  ago^  and  aoeoalomed  to  life  in 
case  and  plenty,)  that  it  threw  btm  into  such  a 
fit  of  skdcness  as  made  bw  life  despaired  of,  and 
in  his  illness  he  often  declared,  **  Thai  the  vil- 
lain  Bambridife  would  be  the  occasion  of  his 
death."  Which  pro? ed  true ;  for  Bambridge 
finding  Mr.  Holder  like  to  die  in  the  duress 
which  he  had  put  him  into,  ^(br  his  own  sake, 
to  a? oid  tho  punishment  inflicted  bj  law  upon 
gaolers  who  so  ioliomaoly  destroy  their  pri- 
Booem)  permitted  him  to  l»e  canied  back  to  his 
room,  where  in  a  few  days  ha  died  of  the  said 
sickness,  ountractcd  by  the  said  forcible  r«- 
n.  val  of  him  to  the  common  side  by  Bam- 
bridge,  as  aforesaid. 

Ur.  Holder  by  his  last  will  appointed  major 
Wilaon  and  Mr.  John  Pigott  trustees  for  his 
aon,  a  youth  of  about  IS  years  of  age,  who  had 
acoompanied  him  in  the  time  id  bia  oonline- 
ment. 

This  young  gentleman,  after  his  Ather'a 
death,  locked  up  his  effects  in  se?eral  trunks 
and  bozes,  and  deli? ered  the  keys  thereof  to 
Mr.  Pigott  as  his  trustee,  who  locked  up  the 
room  and  took  the  key  with  him :  but  the  aaid 
Thomas  Bambridge  caused  the  said  room  to  be 
broke  open  by  Thomas  King,  another  of  hb 
•eeompuoes,  and  caused  the  said  efiecta  to  be 
•dzed,  after  tliat  he,  Bambridge,  bad  foroed 
Mr.  Pigftt  out  of  the  prison,  (though  a  prisoner 
in  ezecvtion)  and  kicked  down  mi^  Wilson 
(thft  ether  trustee)  in  the  dungeon,  to  nrerent 
their  taking  any  inventory  in  behalf  of  tne  heir 
at  law,  then  an  orphan. 

These  e? ii  practioea  of  letting  out  prisoners, 
tztortiug  exorbitant  fees,  snffeniM^  escapes,  and 
ezercisiog  all  sorts  of  inhumanity  lor  gain,may  in 
agreat  measure  be  imputed  to  the  reality  ortbe 
warden's  office ;  fur  the  warden  who  buys  tiie 
privilege  of  punisiiing  others,  does  consequently 
sell  his  forbearance  at  high  rates,  and  repair  his 
own  charge  and  loss  at  the  wretched  ezpeoce 
of  the  case  and  quiet  of  the  miserable  objects  in 
hb  custody. 

Upon  the  whole  matter  the  Committee  came 
te  the  foUowmg  Resolutions,  viz. 

Retolred,  That  it  appears  to  this  Coramitice, 
^  that  Thomas  Bambridge,  the  acting  warden  of 
the  prison  of  the  Fleet,1iath  iviU'ully  permitted 
several  debtors  to  the  crown  in  great  sums  of 
money,  as  well  as  debtors  to  divers  of  his  ma- 
jesty's subjects,  to  esc8p<*;  hath  been  guilty  of 
the  most  notoritius  breach^  of  hb  trust,  gr^st 
eztortions,  and  the  highest  crimes  and  misde- 
meanors in  the  execution  of  his  ssid  office; 
and  hath  arbitrarily  and  unlawfully  load«^  with 
irons,  put  intu  duntfrons,  and  destroyed  pri- 
■oners  for  debt  undex  hb  charge,  treating  them 
in  (lie  most  barbarous  and  cruel  manner,  in 


high  vblation  and  oontempt  of  the  laws  ef  tlut 
kingdom. 

lleaolved.  That  it  appears  to  thb  ComiBitite» 
that  John  Huggins,  esq.  Ute  warden  of  tha 
prison  of  the  rCrt,  did,  during  the  time  of  hb 
wardenship,  wilfully  oermtt  nuny  considenUe 
debtors  in  bb  custody  to  escape,  and  waa  no* 
torioualy  guilty  of  great  breaches  of  hb  ini^ 
extortions,  cruelties,  and  other  high  cnmm 
and  miademeanors  in  the  execution  of  hb  aid 
office,  to  the  great  oppression  and  min  of  manj 
of  the  aubfects  of  this  kingdom. 

The  Resolutions  of  the  Committee  beiuf  nn- 
Terally  read  a  second  time,  were,  upon  the  qaee- 
tion  seterally  put  thereupon,  agreed  imto  by 
the  Honae,  and  are  aa  fdlow,  viz. 

Resolved,  n<iii.  con.  Tbst  Thomas  Baa* 
bridge,  the  actiuc  wardeu  of  the  priaon  of  thn 
Fleet,  hath  wilfully  permitted  aeveral  defalQin 
to  the  crown  in  great  sums  of  money,  aa  woU 
as  deblots  to  divers  of  hb  majesty's  aul^iedii  to 
escape ;  hath  been  guilty  of  the  moat  notoriofp 
breachea  of  bb  trust,  great  extortiona^aad  thn 
highest  Crimea  and  misdcmeanora  in  the  em* 
cntion  of  his  said  office :  and  hath  arinttnariljf 
and  unlawfully  hiaded  with  irons,  put  into  dna* 
iceons,  and  destroyed  prisoners  for  debt  onda. 
hb  charge,  treating  them  in  the  moat  barbaMon 
and  cruel  manner,  in  high  violation  and  coa* . 
tempt  of  the  laws  of  tbb  kingdom. 

fiesolved,  ncm.  roe.  That  John  HaggiMb 
eaq.  late  warden  of  tlie  prison  of  the  Fleet,  dad, 
during  the  time  of  his  wsrdenship,  wilfully 
permit  many  consklerahle  debtors,  in  hb  ens- 
tody,  to  eacape ;  and  waa  notoriously  gnilty  of 
great  breaches  of  hb  trust,  extortions,  cruel- 
ties, and  other  high  crimes  and  misdemeanera 
in  the  execution  of  his  aaid  office,  lo  the  great 
oppreasion  and  rain  of  many  ^f  this  subjects  of 
thb  kingdom. 

Kcsolved,  That  it  appears  to  thb  Ueoie, 
That  James  Barnes  was  an  agent  of,  and  an 
accomplice  with  the  said  Thmnaa  BafliUn%e 
in  the  commnMon  of  his  said  crimea. 

Resolved^  That  it  apiiears  to  thb  Honaa^ 
tbst  \\  illuun  Pimlar  was  an  agent  of,  and  an 
acctimplice  with  the  said  Thomaa 
in  tlie  commission  of  his  aaid  crimes. 

Resolved,  That  it  appears  to  this  Hi.w«;, 
that  John  Everett  was  an  agent  of,  and  nn 
accomplice  with  the  said  Thomaa  B«nbrii%n 
in  the  commission  of  hb  said  criflMa. 

ResoUed,  Tlkst  it  appears  to  thb  Hoosc^ 
that  Thomas  King  was  an  agent  of,  ami  aa 
acGOiii|ilJce  with  the  said  Thomas  Bambridgn 
in  the  cummbsioii  of  his  ssid  crimes. 

Resolved,  nem,  €oh.  That  an  humble  ad* 
dresk  be  presented  ti>  his  maji^ty  that  he  wjM 
be  graciouftly  |lra^  to  direct  hb  attorney • . 
general  forihwiil)  to  prosecute,  in  the  meat 
effectual  mnnner,  the  said  Thomaa  Bambridgn 
tor  his  said  crimes. 

Resolved,  ncm,  con.  That  an  bumlile  nd« 
drt:to  lie  presented  lo  hb  majesl\  iii  u  i.e  will 
be  grai-ioiiidy  please4  to  direct  bb  attorney- 
general  IbrUiwith  Ui  proaecuie,  in  the 
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tflfeetMl  oiiBMr,  the  taid  John  fldgifins  iGr 
bit  taid  crimet. 

Resolf «d,  That  mi  humble  addretehepre- 
•entod  to  hk  majesty  that  be  will  be  graciomly 
ideased  to  direet  hie  attorney- general  forth* 
with  to  proeecvte,  in  the  most  effectual  mamier, 
the  s^id  James  Barnes,  William  Pindar,  John 
Everett,  and  Thomas  Ring,  for  their  said 
ciimei. 

Ordered,  That  the  said  Thomas  Bambridfre 
he  edmmitted  close  priMHier  to  his  maiesty's 

eoi  of  Newgate,  and  that  Mr.  Speaker  do 
ne  his  warrants  aecordini^ly. 

(Menrd,  That  the  said  John  Hoggins,  esq. 
.  be  eomnitted  close  prisoner  to  his  msiesty's 
|[oal  of  Newgate,  and  that  Mr.  Speaker  do 
Msoe  his  warrants  accordingly. 

Ordered,  That  the  said  James  Barnes  be 
committed' dose  prisoner  to  his  majesty's  gaol 
#f  NeiTflfate,  and  that  Mr.  Speaker  do  issue  his 
wmrrants  aeeordinglT. 

Ordereil,  That  the  said  William  Pfaidar  be 
emnmitted  dose  prisoner  to  hb  majesty's  gaol 
6f  Newgate,  and  that  Mr.  Speaker  do  bsoe  his 
warrants  aoisordingly. 

•  Ordered,  That  the  said  John  Bverett  be 
cenmkled  ekise  prisoner  to  his  majesty's  gaol 
of  Newgate,  and  that  Mr.  Speaker  do  issue  his 
warrants  aocordingty. 


Ordered,  That  ifte  said  Thomas  King  be 
committed  dose  prisoner  to  hb  majesty's  gaol 
of  Newgate,  and  that  Mr.  Speaker  do  issue 
his  warrants  aeoordingly. 

Ordered,  iimi.  con.  'niat  leare  he  pjen  to 
hring  in  a  Bill  to  disable  the  sdd  Thomas 
Bamoridge  to  hoM  or  ezeeote  the  office  of 
warden  of  the  prison  of  the  Fleet,  or  to  ha?e 
or  exercise  an^  authority  relating  thereto; 
and  that  Mr.  CHHethorpe,  Mr.  Earl,  the  lord 
Perdvall,  and  Mr.  Hughes  do  prepare  and 
bring  in  the  same.* 

Ordered,  nern.  con.  That  leare  be  given  to 
bring  in  a  Bill  for  better  regulating  the  prison 
of  the  Fleet,  and  for  more  effectual  prevent- 
iuji^  and  punishing  arbitrary  and  illegal  prae* 
tites  of  &e  war&n  of  the  said  prison ;  and 
that  Mr.  GMethorpe,  Mr. 'Cornwall,  Mr.  Glanr 
Tille,  and  Mr.  Hughes  do  prepare  iod  hrmg  itt 
the  same. 

Which  Bills  passed  bto  a  law. 

They  ahio  enqohred  into  the  state  and  condi- 
tion of  the  Marshalsea  prison,  and  ordered  a 
proseention  against  William  Aelon  lor  murder. 
See  the  Ibltowing  Cases. 

*  As  to  some  of  the  ptoceeduigs  hersupoe, 
see  4  Hatsdl's  Pirecedents,  title  Impeeehniettt, 
chap.  d. 


479.  The  Trial  of  John  Huogins,*  esq.  Warden  of  the  Fleet  Prisoii^ 
for  the  Murder  of  Edward  Ame,  at  the  Sessions-House  in 
the  Old-Bailey,  May  31,  before  Mr.  Justice  Page,  Mr.  Baron 
Cat'ter,  and  others  his  Majesty's  Justices :  3  Georos  IL  a,  p. 
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thou  gniltY  of  the  fUony  and  morder  whereof 
thou  standest  indicted,  or  Not  Gnilty. 
Hugzini.  Not  Guilty. 


Ikeiday,  Mity  90, 1799. 

Prodamation  was  made  for  all  persons  con* 
eemed  to  attend. 

CL  ofArr.  x  OU  good  men,  that  are  irn* 
pnnnelied  to  enooire,  &c  answer  to^oor  names, 
and  sa?e  yonr  noes.  John  Huggins,  hold  np 
thy  hand.    (Which  he  did.) 

Cicrk.  Then  standest  indicted  by  the  name 
of  ioho  Huggtns,  esq.  warden  of  thePIeet,  lee 
[The  Indictment  being  inserted  with  the  Spe- 
cial Verdict  at  the  end  of  tliis  Trial,  is  omitted 
here.]     How  sayestthoo,  John  Hoggins,  art 

—IT-         -"-— 

*  See  Fitzgib.  177.  1  Barn.  dS8, 396.  S 
Stra.  883.  S  Lord  Raym.  1574.  East's  Pleas 
of  the  C'rown,  chap.  5,  §  99.  See,  too,  8  Term 
Rep.  457,  and  the  Cases  which  fbllow  this  Ar- 
ticle. See,  too,  3  P.  Wms.  494. 
;  f  These  Trials  of  Hu^ns,  Bambridge  and 
Actun,  were  all  taken  in  short-  hand  by  Mr. 
Luke  Renn,  (Clerk  to  the  Committee  appointed 
toenouireioto  the  gaols  of  the  Fleet;  Marshal- 
•ea,  ficc.)  who  in  his  life-time  asked  900/.  for 
the  copy  of  them.    J^braitfr  Editimu 


How  wilt  thou  be  tried  7 
Hugzins.  By  God  and  my  country* 
ClerH.  God  send  thee  a  good  delifcranot. 

Wedneidt^t  May  91. 

Prodamation  was  made  for  infbmMitioo. 

Clerk.  Thou  the  prisoner  at  the  bar,  theft 
men  that  then  shalt  near  called^  and  peraoaallv 
appear,  are  to  paas  between  our  sovereign  lord 
the  lung  and  theoy  imon  the  trial  of  thy  ufeand 
death ;  therefore,  if  then  wilt  challenge  them, 
or  any  of  them,  thy  time  to  speak  b  as  they 
come  to  the  book  lo  he  swoniy  before  they  are 
sworn. 

Jury. 

Philip  Fmahard,  Thomas  ClaytODt 

John  Fillehrown,  John  Hoar, 

Peter  Sojooraey,  Martin  Wardell, 

Thomas  Gregg,  Richard  Pitt, 

John  Milwanl*  John  Price, 

Daniel  T6wn,  Jamea  King. 

Ckrk.  John  Hqgi^  held  up  thy  hand. 
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(Which  be  did  )    Yoo  of  the  jury  loufc  opon  < 
the  privooer  (and  wat  i^iotr  on.) 

Httgfint.    Blv  lonl.  tli«-  diatauoe  it  loo  ^reat 
to  be  lif mrd  :  1  desire  1  tuav  come  to  the  luner 
bar ;    fur,  m^  lord,  when' an v  incoofeni«*noe 
ba|i|itn9,  it  IS  tlie  conatant  rule  to  adiuit  the  ' 
phauoer  to  come  there :  it  waa  dune  to  the  Caae  ' 
of  Handers  and  Cliltim. 

Mr.  JuMt.  Page.   Whenever  the  Court  con-  ' 
ceives  an  inconvenience,  it  has  been  allowed  : 
but  I  ciiutiut  allow  it  till  then.  ' 

Cierk.  You  iffutlemen  of  the  jury  look  upon  , 
|he  (Hisouer;  he  itanda  indicted  by  the  name  ! 
fil)  fkc. 

Prottt  tlie  Indictment  mutatis  mutandis, 

Huggtns.  I  mual  desire,  mv  lord,  to  ha?e 
.the  iudictnieut  read  in  Latm.  (Which  waa  ac- 
cordingly done.)* 

Mr.  noUand.  (Member  of  parliament  for 
Chi|)|>eiihani.)  My  lot d,  and  you  ipentlemen 
of  the  jury.  I  am  ofcoaoael  for 'the  ain^;  and 
.ihia  h*  an  nidictmenia|fiiinst  John  llugi^ini,tor 
»idiuic  and  abettinii  James  Barnes  in  the  mur- 
der ot  Edwmd  Ame;  tliat  John  Hu^ina  mat 
warden,  and  one  Jamea  Barnes  was  then  his 
•ffeut,  who  did  in  November,  in  the  lith  year 
or  bia  late  imyotfty ,  make  an  assault  upon  Ed- 
ward Ame,  and  took  Arne  involuntanjiy,  and 
confined  him  in  the  struuir  room  (without  the 
xoraibriof  lire,  close-stool,  or  other  utensil), 
built  near  the  place  where  excrements  are 
tbrowu  out,  a  place  very  unmhulcsome,  and 
most  dangerous  to  the  health ;  that  Ame  fell 
«ck  in  the  said  niom,  and  laaguisbed  till  the 
71h  of  December,  and  then  died ;  that  Hug- 
^ns,  through  bis  cruel  disposition,  being  an 
oppressor  of  the  prisoners,  did,  &c. 

8eri.  Cheshire.  My  lord,  and  you  gentlemen 
of  the  jury,  James  Barats,  who  stands  indicted 
ibr  the  murder  of  E<lward  Arae,  is  fled  from 
juaiiop ;  and  John  Hoggins  the  prisoner  at  the 
oar,  also  stands  indicted  for  aiding  and  abetting 
in  the  said  fact.  He  was  then  warden  of  the 
Fleet,  and  had  the  custody  and  care  of  tbe  pri- 
soners then  committed  to  his  cbaive ;  there- 
lore  it  will  be  necessary  to  let  you  know  what 
boondM  tbe  law  sets  to  gaolers,  and  to  prisoners. 
Tlie  law  sets  fences  to  them  both:  the  gaoler 
is  to  be  protected  in  his  duty,  sunported  and 
maintained  in  it;  and  it  is  justifiable,  if,  in  de- 
fence of  himself,  he  destroys  a  man,  and  com- 
Uits  an  act  of  felony  :  on  the  other  hand,  if  by 
iiny  nnneceasary  tyranny,  or 'restraint,  any  of 
the  priiioners  come  by  an  untimely  death,  it  is 
murder  in  tbe  gaoler ;  and  this  last  la  princi- 
^llv  necessary  for  your  uttention. 

Edward  Arue,  on  the  Uth  of  May,  1725, 
was  committed  upon  mesne  prcicess ;  he  waa 
•  quiet,  peaceable,  and  inoflTf  n^? e  man,  and 
coiitinned  so  till  .St'ptembir  in  that  year ;  the 
gentleman  at  the  bar,  not  content  with  the  aame 
security  that  his  predecessors  h8d,look  it  in  his 
bead  to  make  a  strong  room,  which  was  built 
ahout  three  months  before  the  death  of  Edward 


«  See  a  Note,  in  ? ol.  13^  p.  1S9S. 


Arne ;  it  was  like  a  vault,  built  99m  tkt 
iDon  sewer,  near  a  laystall,  wbem  tke  fikhjr 
matter  waa  kidged,  amlMng  but  bricki  aiM 
mortar,  not  tiled  or  pointed  ;  and  id  ibia  CMi- 
ditiun,  about  Neplember,  one  Bamce,  mnmai 
of  tbe  deteodant,  came  to  tbe  said  Ame,  mIw 
was  Mtiiog  in  tbe  cellar,  rnabed  upon  kimt  and 
touk  him  away  to  tbe  dumreon,  a  place  wbcvs 
o<»hody  had  been  put  in  before;  to  this  aaid 
place  of  restraint  lie  was  confined,  though  he 
was  in  a  quiet  oimdition :  there  was  no  fire,  aor 
fire-place,  no  lii;ht  but  ibrouRh  a  bole  over  the 
door,  and  a  little  liole  by  tbe  aide,  big  eiHNigh 
to  put  a  quart  pot  in  at ;  there  waa  net  &m 
want  only  of  iHw,  or  fire  place,  but  there  wm 
BO  chamber-|iot,  uo  convenience  for  the  ease  of 
nature,  so  that  it  must  tall,  and  be  coaverae 
with  it:  the  place  waa  mi  moist,  that  drops  of 
wet  ran  down  tbe  wall.  Tbe  wan  imoiediately 
lost  his  voice,  his  throat  was  swelled,  and  hii 
rlotlics  rotted  with  the  daiupncaa  of  tbe  place, 
and  the  poor  man,  having  a  featht  r-bed,  crept 
into  it,  and  the  featliers  <«tnck  ckwe  to  him,  am 
.in  this  condition  he  lay;  but  one  day,  tlie 
being  t  |.fn,  he  gt»t  out,  and  ran  into  the 
miHi  hall ;  he  lookcd»,i;eiitleoien,  more  like  a 
fectheretl  fowl,  than  an  human  creature.  Thii 
was  represented  to  Mr.  Uuggius,  who  geae 
rally  lived  iu  the  country,  and  did  not  cone  li 
thegaol  so  often  aa  he  ought;  but  at  one  tiose, 
when  he  wu»  at  the  prison,  be  lavr  tbe  maay 
and  the  |ioor  man  just  saw  him,  hia  eye  ftM, 
the  door  was  closed,  and  he  died :  the  waidea, 
gentlemen,  had  the  door  shot,  and  ordered  biai 
10  be  lucked  up,  and  he  continoed  so  kicked  op 
from  September  till  tbe  SOth  of  October;  aad 
it  is  wonderful  to  think  (if  be  had  not  bcca  a 
man  of  a  very  strong  trame^  how  be  cooM  have 
continued  Uiere  so  long.  It  moved  the  com- 
psshion  uf  his  fellow- prisoners,  who  applied  to 
have  him  released  out  of  that  place,  but  that 
not  being  done,  a  little  care  was  taken  to  at- 
tend  him.  Gentlemen,  at  the  time  whea  Mr. 
Gybbon  was  deputy,  some  of  the  priso— ■ 
asked  him,  Why  he  did  not  take  care  of  Arne, 
for  the  man  cannot  K|ieaki*  And  anawer  wai 
made  by  Barnes,  Let  bim  die  and  be  damatd  ; 
and  this  was  in  the  presence  of  tbe  warden* 
Gentlemen,  1  must  observe  to  yoo.  that  for  ae- 
curity  of  the  livrs  of  prisoners,  the  ceroaer'a 
inquest  ouglit  to  sii  upon  them,  to  see  if  any 
marks  could  be  found  to  give  aa  inibrmatMNi  ef 
the  cause  of  death,  but  this  was  not  doae:  ihia 
is  the  substance  of  the  evidence,  which  caanot 
be  aggravated. 

Ati.  Gen.  (sir  Philip  Y«irke,  afterwards  carl 
of  Hanlwick  and  L/Nd  ('hancelkMr).  My  lord, 
and  you  gentlemen  of  tlie  jury,  I  am  ok  coua- 
sc-1  tor  the  king,  and  this  prosecution  is  the 
effect  of  a  useful,  coni|iaKsionste  enquiry  con- 
cerning the  g>ols,  so  it  whs  found  necesaarj 
to  brin^f  the  cause  bHon- }  ou,  that  gaolera  naj 
be  punished,  who  buve  uM|KNiuniiy,  and  have 
enoeavoured  to  oppress  the  untortunate  pemna 
under  their  charge  an.,  poaer.  It  is  neoeaaary 
libcre  shouM  be  gsols  and  nriaona,  and  that 
sons  abouUi  be  under  oonttneniflnt }  bat 
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giolert  to  btre  H  hi  their  power  to  ooromit  op- 
liKonioM  and  craeltiei,  to  the  loss  of  the  lires 
of  his  iDSJestv's  sobjeeis:  if  the  efidenoebe 
tme«  which  shall  he  offered  to  yoa,  this  will 
appear  to  be  an  instanoe  of  the  utmost  op- 
pressioo,  and  the  utmost  cruelty.  Mr.  Hug- 
•Kfios  was  warden  of  the  Fleet  prison,  and  had 
the  care  and  custody  of  the  prisoners,  and 
ought  persooslly,  or  by  bis  deputy,  to  take 
care  of  them,  and  so  is  answerable  i'or  them  : 
Mr.  Edward  Ame  came  a  prisoner  in  May 
1725,  and  continued  there  till  he  died.  At  his 
first  coming  in,  he  lodged  with  one  Robert 
fihaw  ;  but  some  difference  happening  between 
Ifaem,  ke  was  turned  out  of  that  room,  and  lay 
in  tlie  common  hall.  This  unhappy  onan  was 
•aid  to  be  disordered  in  hb  senses,  which  his 
oppression  might  reasonablv  occasion ;  he  was 
sui  iaoffeosive,  quiet  man  ;  but  aliout  this  time, 
thers  was  a  new  scheme  of  baring  a  prison 
within  a.prison,  which  was  the  occasion  of  their 
committiog  oppressions  upon  the  priiioners. 
IThis  strong  room  was  then  erected  in  the  man- 
jMr  of  a  fault,  commonly  called  a  dungeon ; 
there  was  no  window,  no  chimney;  it  was 
bntlt  with  bare  brick  and  mortar:  upon  what 
4iceasion  it  was  built,  the  prisoner  will  give  you 
an  accouut,  if  he  had  auy  authority  for  build- 
ing it.  Gaolers  are  to  take  care  or  prisoners, 
tet  not  to  build  dungeons  to  put  them  in ;  the 
ivalls  were  not  dry,  but  very  damp  and  un- 
wholesome, as  usually  such  places  must  be. 
Mobile  Aine  was  standing  in  the  cellar  inoffen- 
■lely,  Barnes,  who  was  entrusted  with  the 
care  of  the  prisoners,  seized  him  and  put  him 
ui  this  place,  and  he  was  there  pot  without  any 
msunerof  prorision  to  sustain  life;  there  was 
a  little  hole  where  you  might  put  a  little  drink 
through,  sometimes  he  had  an  opportunity  of 
baring  some,  and  sometimes  none.  Under  this 
restramt  this  person  was  kept,  without  any 
oonrenience  to  ease  nature ;  tne  description  is 
flnch  that  must  move  every  body  to  compassion. 
His  be«l  was  dragged  in  with  him,  and  he  ripped 
it  open  and  crept  into  it  to  keep  himself  warm, 
and  the  feathers  stuck  to  him  ny  reason  of  his 
being  besmeared  with  his  own  ordure,  which 
lie  had  not  opportunity  of  doing  out  of  the 
place.  Duriogthe  whole  time  whilst  Arne  was 
con6ned,  Mr.  Huggins,  who  was  then  warden, 
came  twice,  though  he  ought  to  have  come 
oikener,  and  his  duty  requinnl  him  so  to  do : 
Mr.  Huggins  looked  upon  him  there,  and  Saw 
imn  lie  in  that  condition,  in  the  place  built  by 
his  own  order  ;  but  the  prisoner,  so  far  from 
giviiig  him  any  reUef,  or  removing  him  out  of 
that  confinement,  ordered  the  door  to  be  locked 
up  in  his  presence,  he  being  warden,  and  by 
hm  authority.  This  affecting  condition  the 
poor  man  was  in,  and  in  the  circumstance  he 
was  in,  he  ought  to  have  relieved  him.  Se- 
veral applications  were  made  to  Gybbon,  and 
other  the  servants  of  the  warden,  to  desire  this 
unhappy  man  to  be  released  :  letters  were  sent 
to  shew  his  miserable  condition,  that  he  was 
not  likely  to  live,  and  to  desire  that  he  mi^ht 
^  ffiX  under  a  proj^  custody  i  hot  BOtfamg 


was  doae.  ^  At  that  time  ersa  tba  priaooar  taw 
him  languish ;  his  speech  was  lost,  and  tbcii 
be  languisbcd,  and  cootinoed  in  tbe  dungeon 
till  the  time  of  his  death;  this  will  appear 
clearly  by  the  evidence,  that  he  died  in  duress, 
and  tliat  the  distemper  there  contracted  was 
the  occasion  of  his  death.  Tbe  next  consi- 
deration is,  who,  and  what  was  the  oocasioa  of 
his  desth :  it  is  the  duty  of  the  gaoler  to  IniTe 
a  coroner's  inquest  to  enquire  into  the  death  of 
a  prisoner,  for  his  own  justification,  who,  bjr 
having  the  custody  of,  and  the  power  over  his 
prisoners,  may  destroy  them;  therefore,  if 
there  was  no  particular  reason,  why  should  it 
not  have  been  done  ?  Though  he  cannot  pre- 
tend to  shew  a  particular  o^er  why  he  did  not. 
When  I  consider,  that  nothing  could  be  dona 
but  by  his  authority,  nothing  done  but  by  his 

^  direction,  that  was  his  particular  order.  • 

It*  be  who  was  the  prindpa)  gaoler,  wha 
had  tbe  authority  to  oonfine  him,  and  to  dis* 
charge  him  from  an  improper  confinement,  who 
saw  him  there  did  not  release  him,  but  instead 

I  of  that  suffered  him  to  be  locked  up,  he  is  guilty 
of  his  death.  In  point  of  Uw,  if  a  priaoner 
dies  in  duress  of  the  gaoler  by  hard  confine* 
ment,  in  a  cruel  manner,  unnecessary  to  the 

'  gaoler's  safe' custody,  it  ia  death  by  law  ;  if  tba 

I  gaoler  is  not  answerable  for  the  act,  what 
needs  the  dead  persons  to  be  enquired  alter  bj 
a  jury?  Justice  ought  be  done,  let  it  fall  on 
whom  it  will ;  and  I  do  not  doubt,  but  the  jury, 
for  tbe  sake  of  their  oaths,  will  find  him  guilty. 
Sol.  Gen,  (Hon.  Mr.  Talbot,  afterwards  a 
Peer  and  Lord  Chancellor.)  We  will  call  our 
eridence  to  prove  tbe  facts. 

Call  Rkshard  Longbom.    (Who  was  swonii  at 
were  all  the  rest  that  appeared.) 

He  produced  a  copy  of  Mr.  Hoggins's 
patent,  bearing  date  toe  22d  July,  the  13th 
queen  Ann,  which  he  proved  to  be  a  true  copy, 
and  such  part  of  it  was  read  as  proved  him  to 
be  warden. 

Huggim.  My  lord,  I  desire  the  Habendum 
may  he  read,  by  which  I  have  a  newer  to  ap- 
point a  deputy  or  deputies  for  ano  during  my 
natural  life. 

Mr.  Just.  Page,  I  don't  know  what  use  jroa 
will  make  of  it ;  but  you  may  call  for  it  ia 
yourdetence. 


Rokert  Bigrave  sworn. 

Sol.  Gen.  Do  you  know  the  prisoner  f 

Butrave.  Very  well. 

Sol.  Gen.  How  long  have  you  known  him? 

Bwrave,  I  knew  him  when  I  was  Clerk  of 
the  Papers,  in  April  1725. 

SoL  Gen.  Did  he  act  ? 

Bigrevc  He  was  warden,  but  did  not  act. 
Mr.  Gyhbon  was  deputy  to  Mr.  Huggins. 

Sol.  Gen.  Who  constituted  you  Cferk  of  the 
Papers?— B^ravs.  Mr.  Huggins. 

Sol.  Gen.  Were  the  securities  taken  in  tbe 
name  of  Mr.  Huggms? 

Bigrave.  The  security  bonds  were  taken, 
and  rtturns  made  in  tb^name  of  Mr.  Hoggins^ 
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Huggku.  BIy  itri«  1  teirt  to  emM  to  Ibe 

MT-MT,  tor  iQMi'i  hcmr. 

Mr.  JotU  Pift.  Ym  aliall  ba?e  aO  tmmMt 
fawiilf  iwa,  mmk  if  yoa  canooi  bewr  jfo«  onMt 
bealloircd  to  ooaM.  (Whieh  be  aMordingljr 
did.) 

^.  Gen.  Mr.  Bjn^ve,  did  Mr.  HiHrfpni 
moAMm  wardro  doriiiK  the  whole  ynr  17S5  P 

Bi^rwM.  He  did  ooalinue  wardeo  durioff 
fkft  whole  year  171t6,  eod  reCiimt  were  made 
ia  hie  name. 

SoL  Gem,  Do  you  know  Jamet  BameaP 

Bigravt.  Yea,  he  wait  arnraot  to  Mr.  Qybboii, 
•od  was  empioyf^  ac  watcboMn  and  roDiier, 
to  take  cara  tbet  the  pmoDcra  did  noteaeape. 

SaL  Oen.  Did  he  act  in  thi«  capacity,  whilst 
Mr.  Uoggios  was  principal  warden  P 

Sigrave.  He  did. 

Sol.  Gem.  When  did  yen  come  there  f 
:  BigfWDe.  In  April  1795. 

SelGm.  Whatdoyouknowofthebuildinff 
the  atron^  nNNU  P 

B^ffoof.  When  I  came  there,  there  waa  a  I 
■table  which  was  conrertcd  into  a  strong  room,  I 
te  as  10  the  time  it  was  polled  down  and  re- 
koilt,  J  am  not  certain. 

8oi.  Gem.  Whataortof  aplaee  ie  it? 

Bigrave.  It  ie  a  place  airched  like  a  wine- 
lault,  and  built  of  brick  and  mortar. 

Soi.  Gem.  What  are  the  dioMnsiooaP 

Bigrave.  It  'm  eight  feet  wide,  and  der en 
iset  long. 

8  i.  Gen.  Had  it  any  aoor  P 

J^creve.  I  did  not  see  it  hod. 

Sol  Gem.  Did  yon  see  Mr.  Aroo  in  HP 

Bigruof.  I  never  saw  any-lMMly  in  it,  till 
captain  Mackpheadris  was  put  in  it 

ool.  Gen.  Did  the  common-sewer  run 
imrferit  P 

Bigrave.  I  can't  say  whether  the oooMnoo- 
•rwer  runs  undifr  it  or  not. 

Sol  Gem.  How  near  was  the  dnnghill  to  it  P 

Bigrave.  Tbedonghill  wasaanigh  astothe 
other  part  of  the  Court. 

Sol.  Gem,  Was  there  any  fire-plaoo  or 
diiBBO^P — Bigrave.  No. 

Sol.  Gem.  Was  there  any  pkee  to  let  the  air 
or  light  in  P 

mgrave.  There  was  a  h(4e  in  the  side  of 
iktt  wall  seren  or  eight  inches  square,  and  an 
opening  of  two  foot  or er  the  door. 

Sol.  Gem.  Did  not  yon  eee  Sdward  Ame 
confined  in  that  place? 

Bigrave.  I  remember  Edward  Ame,  and  1 
did  beaV  he  was  confined  there. 

SoL  Geo.  Whom  waa  the  place  built  by  P 

Bigrave.  It  was  built  by  Mr.  Gybbon ;  be- 
cause I  saw  Mr.  Gybbon  give  directions 
nboutit. 

Sol.  Gem.  Do  you  know  Daniel  Hopkins  ? 

Bigrave.  I  do. 

Sol.  Oem.  Wboee  serrant  was  he  ? 

Bigrave.  I  esteemed  him  to  be  Gybbon's 
ienraiH. 

Sol.  Gen.  Did  not  be bekmg  to  Mr.  Hoggins? 

Bigrave,    He  used   to  bo  clerk  to  BIr. 
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M.  Oew.  Did  yoo  at  anr  timo,  dtniif  dM 
boilriing  the  strong  room,  take  any  notioe  efil  r 

Sreee.  I  oan*t  say  1  did. 
Gem.  Wasnot  JaaDesBameaarvBMrlo 
look  after  prieooera  that  had  escaped? 

Strove.  Yea. 
.  Gem.  Were  not  the  wwrants  gi? ea  to 
him  in  Mr.  Huggina^a  name  ? 

Bigrave.  They  generally  were. 

Mr.  Just  Pa|;e.  What  were  the  dimsaBSM 
of  this  room  ? 

Biigraoe.  Thereom  is  eight  foot  wide,  elef  OB 
foot  long,  and  nine  foot  high. 

Att.  Gem.  Di6  not  Hopkins  Irom  tiMO 
lo  time  acqoaint  Mr.  Hoy^gins  with  the  tfwm* 
octionB  of  the  gaol? 

Burrare.  He  was  Clerk  of  the  Inquhrieilo 
the  Warden  of  the  Fleet. 

Ati.  Gem.  8o  he  choeelo  be  deputy  lo  Mr. 
Gybbon? 

Jurymen.  My  kMrd,  I  desire  tlie  wteiem  my 
be  asked  if  the  room  was  bearded  or  floored  f 

B^grere.  1  did  not  obaer? o  it  till  Mickpheai 
dria*a  time. 

AtuGem.  How  were  the  aides  of  it? 

Bigreof.  Brick  and  mortar. 

AU.  Gem.  Were  you  notin  thevooa  till  after 
Ame  died  ?—BignfM.  No. 

Haggkne.  My  lord,  I  shaH  fidknr  the  gett. 
Heman  step  bv  step,  and  desire  Mr.  Km?e 
may  be  aakeo,  if  the  bonds  were  not  made  «a 
by  Mr.  Gy  bboQ*s  directkNi,  and  he  took  the  vj^ 
▼antageofthemP 

Bigrave.  HealwaysdMi,  and  1  flOed  np  ■•• 
Teral  by  his  order. 

Hrnggime.  Did  he  reecife  all  the  advna« 
tage  and  benefttoftho  office  lo  his  own  naeP    ' 

Bigrave.  I  look  it  so. 

An.  Gem.  Can  you  take  open  yon  to  tmj 
that  Mr.  Huffgina  nad  no  part? 

Bigrave.  1  can't  say. 

Haggimt,  Was  not  Gybbon  appointed  mj 
deputy? 

B^^rooe.  1  fonndMr.  Gybbon  deputy,  wmi 
I  came  there,  bot  can't  aay,  whetber  he  wa« 
appointed  by  writing  or  not. 

Haggiitf .  Did  lie  pay  no  salary  P 

Bigrave.  I  heard  be  paid  400/.  per  am.  aai 
I  always  apprehended  Mr.  Gybbon  had  thn 
whole  account. 

Hmggime.  I  desii  e  he  majr  be  asked,  whe^ 
ther  Uie  bends  were  not  filled  op  by  Mr.' 
Gybbon  P—Bjrreee.  Alwaya. 

Huggime.   Keturns  of  writs  were  made  ta 
my  name;  I  desire  he  may  be  naked,  wlM^  . 
ther  he  did  not  receive  direction  fiom  Mr. 
Gybbon  to  make  returns  P 

Bigrave.  I  did  reeeive  directions  from  hhoi, 
for  in  1797,  I  had  some  difficulty  in  making'k 
return  of  a  Lansjrotdust  and  then  made  retnria 
in  writing,  and  I  receired  two  rale  feea,  and  llL 
out  of  each  was  due  to  the  warden,  which  I 
allowed  and  paid  to  Mr.  Gybbon,  and  had  a 
receipt  under  his  hand  fi>r  it. 

Hog^'fu.  Were  warrants  in  my  name  for 
prieoners  escaping  P 

B^rsvc  Tbowamnti  were  generally  left 
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inlbe  pnUio  office*  and  signed  andiealed  in 
blMlk«  and  they  wert  filled  up  by  Mr.  QyVbtm, 
and  figoed  ano  sealed  by  Mr.  Huggins. 

JBuggim.  la  whose  name  were  the  war- 
rants returned  ? 

Bigrave.  The  warrants  were  returned  in  the 
aame  of  Mr.  Huggins,  but  by  the  direction  of 
Mr.  Oybbon. 

Hmggmi.  Wat  Barnes  my  serrant  or  Mr. 
Gybben's  P 

Bigrave,  He  was  allowed  to  be  a  servant  to 
Mr.  iSybbon. 

Mr.  Justice  Page,  1  will  ask  a  question 
or  two. 

Huggini,  1  must  beg  leave,  my  lord,  to 
a&k  one  question  more,  and  then  will  inake 
some  observations  upon. the  evidence. 

Mr.  Justice  Page,  It  is  not  proper  to  break 
in  upon  the  evidence  to  make  any  observa- 
tions now. 

Hugguu.  This  is  the  grand  point 

Mr.  Justice  Page.  Whether  it  is  or  no,  that 
will  come  anon.  If  you  insist  upon  making; 
your  remarks  now  you  shall ;  but  1  think  it 
will  be  to  your  prejudice,  for  by  that  you  will 
be  preclud«l  from  making  your  renaarks  upon 
the  close  of  the  evidence. 

Huggins.  My  lord,  1  will  then  submit. 

Mr.  jfustice  Page.  If  yon  will  ask  Mr.  Bi-> 
grave  an^  more  questions,  yoo  may  proceed. 

Huggins,  Did  you  hear  of  any  ill-usage  from 
mn^  to  this  man  (meaning  Mr.  Arne)  f 

Bigrave.  I  remember  Mr.  Arne  was  there, 
though  I  knew  no  such  man,  and  heard  he  wan 
m  the  strong  room. 

Huggins.  Did  you  hear  of  any  alteration 
that  was  luade  in  the  strong  room  while  Mr. 
Arne  was  there? 

Bigrave.  I  never  heard  of  any  alteration 
during  that  time. 

Huggins.  Did  not  Gybbon  keep  two  distinct 
offices  in  one  and  the  same  house  ? 

Bigrave.  Id  the  year  1736  he  did. 

Att,  Gen.  Pray  distinguish  nic^y  as  to 
Barnes,  Huggins,  and  GyblMNi,  whether  Bsrnes 
was  not  employed  as  watchman  while  Huggins 
was  principal,  and  Gybboii  deputy- warden  i* 

Bigrave,  He  was. 

Jtt.  Gen.  Who  put  you  into  your  office? 

Bigrave.  Mr.  Hugifins  pot  me  into  the 
place,  and  I  made  an  agreement,  and  was  to 
nave  Is.  paid  me  ont  of  each  day- rule. 

Mr.  Baron  Carter,  W  ho  made  the  agree- 
ment? 

Bigrave.  I  made  the  agreement  with  Mr. 
Hoggins,  and  paid  700/.  to  Mr.  Huggins  and 
fifty  guineas. 

Mr.  Baron  Carter,  Who  put  Mr.  Barnes  in  ? 

Bigrav9.  Mr.  GybliOD. 

Mr.  Baron  Carter.  How  do  you  know  ? 

Bigrave.  I  heard  so. 

Call  Richard  Bisfu^. 

5o/.  Gen.  What  are  you? 
Bishop.  I  was  tipstaff  to  Mr.  Hug]nns,  pre- 
sently at^er  Huggins  came  to  his  office,  and 
him  SOO/.  mr  it. 


SoLGen^  Who  was  deputy  Ibonf 

Bishop.  There  was  no  deputy  .warden,  ooljN 
Mr.  Dickson,  Clerk  of  the  I^im.  ^ 

Sol.  Gen,  When  did  Oybbon  come  thciof  •  '  i 

Bishop.  In  the  yearl7S4. 

Sol.  Uen,   What  time  did  Amobeooipo  •' 
prisoner  ? 

Bishop.  In  1794  or  1795,  I  brought  bios' 
down  from  the  judges  efaambera,  and  pal  bin 
at  the  Vine  as  usoaT. 

SoL  Gen,  Why  dkl'  yon  not  bring  him  into 
the  prison  ? 

Bishop,    Beoauae  ho  thoogfat  to  give  oe- 
cority. 

Sol.  Gen.  Was  not  that  a  sponging,  house ?'•  - 

Bishop.  Yes. 

Sol.  Uen,  How  long  did  he  continne  tberaP- 

Bishm,  About  two  months. 

SoL  Gen.  Where  did  he  lie,  when  bo  weo%- 
into  the  gaol  ? 

Bishop.  When  he  went  into  the  gaol,  I  dkl 
not  troohle  myself  about  it. 

Sol.  Gen,  Do  you  remember  tbo  building 
the  atrong  room  ? 

Bishop,  I  do  remember  its  being  built  in- 
1795. 

Sol.  Gen.  What  sort  of  o  place  is  it  ? 

Bishop.  I  have  seen  the  oofc^,  hot  never 
saw  the  inside;  1  believe  it  is  built  over  tho* 
common-sewer,  and  but  a  little  way  from  tho 
dunghill ;  the  aabes  and  dirt  of  the  house  kl 
flung  down  there. 

Sol.  Gen.  Did  you  see  Mr.  Arne  there  ? 

Bishop.   I  saw  him  once  in  the  long  iDom 
out  of  his  clothes,  before  he  was  brought  into  * 
tho  strong  room,  and   I  complained  to  Mr. 
Gybbon,  and  said  he  ought  to  li^  sent  to  Beth- 
tem,  but  ho  put  him  in  the  strong  room. 

SoL  Gen.  Can  yoo  tell  of  any  compiC^  • 
made  about  Arne's  being  put  there  ?  n 

Bishop.  I  did  apply  to  Mr.  Gybbon,  and  stld 
it  vras  better  to  keep  liim  in  bis  own  room,  fbr 
if  a  wise  man  was  put  there  it  would  make 
him  mad ;  and  it  would  have  made  me  mad  If 
I  had  been  put  there  myself;  and  1  heard  Mr. 
Gybbon  speak  to  Mr.  Hopkins  to  acquaint  Mr. 
Huggins,  that  as  Mr.  Taylor  was  one  of  tbo 
governors  of  Bethlem,  and  Mr.  Hof^gine's 
friend  and  acquaintance,  he  might  easily  gei 
him  in  there. 

Huggins,  It  was  no  part  of  the  office  of 
warden  of  the  Fleet ;  but  I  might,  by  a  triend^ 
office,  use  my  interest  with  Mr.  Taylor,  and 
that  would  shew  me  more  a  humane  man,  than 
one  guilty  of  cruelty. 

Sol.  Gen,  Did  you  aee  Mr.  Huggins  in  the 
gaol,  during  the  time  Mr.  Arne  was  in  tho 
strong  room  ? 

Bishop.  I  saw  Mr.  Huggins  there  several 
times,  but  can't  say  whether  then  or  not  when 
Mr.  Arne  was  in  the  strong  room. 

SoL  Gen.  Was  he  any  way  abusive  ? 

Bishop.  I  never  heard  that  Arne  was  any  ' 
way  abusive,  or  needed  any  such  restraint.        ' 

Sol.  Gen,  What  was  James  Barnes  ? 

Bishop.  He  was  to  take  up  people  that  tho 
warden  directed  him  to  take  op,  snd  acM  m 
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M.  C;€«.   Ill*  y^ 


htMT  pMt  •r  Ike  MBMBrr  tt«n. 

M.  Or«.    Wm  fkcr*  mv  ihiac  ^^ 
yart  ilni»f  i«  itrt  pirf,  »«Im«i  Ibt 
#f  JMr.  H*|pK*>9f 

«jili««it  to  «liftcira ;  b«l  ibc  oniivmo 

of  iIm  fMl  WM  4o«e  bj  Mr.  GjbbM*tt 
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3o/.  Gen.  Diil  joo  ever  tpnk  to  Mr.  Hn^- 
gftM  is  wMiwm  in  Aroft'o  om' 

GoMpm,  ami  1  Micto  I  anf  li 
HfoifipM,  for  I  fr«|fM«iJj  did 


Mr.  AfBC  M, 


beats 


M.  (itn,  Wbol  cMdHioB 
frbM  broaglH  lo  ibo  FIrct  ? 

BtfAflp.  1  tbiok  b^  WM 10  kb 
iaoftMOivr,  aod  J  tiiiok  llKro  mm  ao 
lacoaftsie  bim  ;  I  fttw  bim  tMrrral  liom  walk* 
iM|^  about  ibc  janJ,  aail  if  be  bad  bcca  OMi6n#d 
lo  bi«  oati  room  ao>-lml3r  niigbi  have  looked 
after  bim,  area  if  it  bad  beta  a  cbiM. 

M.  Otm.    Had  be  aoy  bed  ahilu  ia  the 


nii«:hf  bate  bcva  paL 
Mr.JaMMPpf^   Haw  ofin  have  yaanfli 
k.m  sakeil  > 

BuJkep    I  «aw  kim  aakrd  bat  aaca. 
Mr.  Baria  Girfer.    Yoa  aaid  Gjbboa  g&m 
4  r*ir:nn%.  aad   Hoiiai  ^ve  8aaM4|» 
bo*  donaif  the  liaw  ibai  Gybbia 
d.'f  ihtf  p^«oo^,  Mr.  Ha^fioB.  ipfa  ■■/ 
aa  f'i  ibe  ia*inQ)r  of  priaaaertf 
Bukcp.  Mv  l'*r>r,  I  orfiTBieddM  witbwbU 
ia  Ibe  iniide  of  tbe  priaoa,  aa  caflf^ 
mfvciDjoa. 

Call  Mr.  JoAa  Coittm. 

Jti.  OfH.  H'bat  nfficer  are  vaa  b<yuBfgbig 
to  Ibe  l-lret?~C'>//aii.  CU^k  of  tbe  Papcta. 

Aii.  Otn.  Praj  see  wbat  tiaie  Aroe  waa 
ooaoiitted .' 

Cotum.  He  a  aa  eofaaiitted  tbe  IStb  of  May, 
1735,  at  Ibe  aait  of  Joha  Martio  and  othciv 


Biihup,  I  tbiak  be  bad  no  bed  tbrfe,  it  was 
a  dark  place,  1  could  not  ace  into  it. 

Soi.  Gem.  IHA  HoKipna  iiae  to  cooie  tbere 
aftv  ^ybbon  aaa  deputy  ? 

BuAop.  I  aaw  Mr.  HoK^ioa  there  aeveral 
tiaiaa  atWr  Mr.  Oyliboo  was  deputy- warden, 
and  Hotwiaa  u«d  to  ipre  dir^tione,  darini; 
tly  tiioe  uybboo  waa  hi«  deputy,  and  Hop. 
fckM  uaeii  to  bring  ordera  to  Mr.'Oybboo  from 
Mr.  HuffKioa. 

8oi.  Otn,  In  a  hat  eaadition  of  health  waa 
Mr.  Aroe  when  be  waa  brought  in  ? 

Biihop,  lie  waa  in  a  fpod  con«1tiion  of 
baaltb,  and  in  hia  teowa ;  and  I  beheve,  Mn^f 

Cot  in  the  itronff  room  in  thi*  Fief  i,  wfiuld  have 
\\M  aay-bofly ,  aiHl  thai  that  forwarded  A  roe's 
death,  and  be  would  not  hare  died  to  loon  if 
ba  bad  o«t  been  there. 

Hu/fi^ini,  When  von  spoke  lo  Mr.  Gybhon 
to  apply  til  me  lo  maan  inlerest  lo  the  ^tvenior 
of  Bethleni,  whether  it  wan  quntennt  «%ard<n, 
or  only  as  I  was  aupfiosed  tu  haw  ai*c|uaint- 
ancre  or  interost '( 

Muhop.  It  waa  to  apply  to  you  as  warden. 

Hug^im.  Were  there  not  women  prisoners, 
and  nien*«  wires  in  tlie  [rmA  ? — b'ukop.  Yf*ti. 

Uuggint,  My  lord,  it  waa  very  unfit  for  a 
man  to  f(o  nakeil  about  where  there  Wf'<-e 
women,  and  it  was  fit  he  should  be  con- 
Aneil  scHnewhen*.  Whose  aerrant  waa  James 
Dames  r 

J^iiAo^.  Mr.Gybboa'a. 


Harriax.  1  desire  be  any  see,  when  Barnes 
bceisaeapriaoner? — Cpiiam.  In  Hilary,  1744. 

Ait.  Gem.  Is  not  Bamea  still  a  pri«acr,  wmi 
what  iabeaameof  bim? 

Coiiom.  He  was  a  priaoacr,  and  had  tba 
liberty  of  the  ^te;  and  when  the  order  of  tba 
HoiMe  of  Commons  came  f«ir  takmif  bim  inl^ 
cusiodf ,  be  ran  away,  and  l*orhel  haa  eadea- 
rooreJ  to  lind  him  out,  but  could  not. 

AiL  Gem.    Wa^  Anie  charged  m  encntiaa  T 

Caitam,  No,  he  was  not. 

Call  )Ir.  TkoHuu  Farringtom* 

Ait.  Gem.  Did  von  know  Edward  AraeP 

Farringtofi.  I  did,  and  the  first  time,  ibat  ha 
came  into  the  priaiio,  it  was  between  the  tOlli 
and  )Siib  of  June,  1725.  He  waa  some  lioM 
at  the  Vine  before. 

Att.  Gen.  Whit  nUte  of  health  was  be  in  P 

Farringtom.  When  he  came  into  the  Fleet 
prison  he  was  in  a  good  state  of  health,  and 
free  from  any  sort  of  ilelirionsitess,  and  1  net er 
sa«v  him  do  any  thing  amiss  to  man,  wooMin, 
or  child. 

Att.  Gem.  Do  you  rememb^  his  being  con* 
finetl  in  the  strons(  room  ? 

Farringtom.  1  do  reinemher  his  being  eon* 
fined  in  8e|)tcnih<*r,  and  tbut  he  died  in  October. 

Att.  Gen.  When  was  the  first  time  yoti 
knew  of  Win  confinement  ? 

Farrini'tom.  The  first  time  I  ever  beard  of 
his  iMfiu:;  oonfinpfl,  I  heanl  he  was  carried  into 
the  kirong  rofim  by  Baroea,  by  the  directiotta  of 
f>\hbun,  deputy- \\arden  to  the  prtso:ier  at  tba 
Imr,  and  he  had  lain  before  that  in  nnrober  Tt 
with  UolNTt  Sliaw,  and  u|K>n  some  dilferenca, 
beini;  tumiHl  out  of  thut  nK>m,  he  then  lay  ia 
the  common -hall,  u|ion  a  bed  of  his  own, 
which  he  bid  upon  part  of  a  broken  tabia* 
bodntead. 

Att.  Gen,  When  was  the  firit  tioM  you  aaw 
Ame  Id  the  strong  room  ? 
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^amiiii^M.  I  ffilf  lu«i  tl^  ffry  4»y  Im  was 
pal  in. 

AH.  Gen.  Wh«tMfft«fapbu;^i»UF 

Ftirringtm.  U  if  i|  poom  archfd  Ofar  like  a 
vault,  and  bad  been  neir  evicted  a|>oiit  six 
weekf,  and  the  walls  were  very  dainp  and  wet ; 
you  might  strike  off  the  droj^  with  your  hand 
like  the  dew  on  the  top  ol' the  gn«B  in  a  morn- 
ing; there  waf  no  waiosoot  per  pteslering, 
there  were  some  boardsat  the  bottom,  bu|  whe- 
Iher  entirely  boarded  I  can't  tell.  It  was  a 
i«ult  arched  o?er,  and  when  Anie  was  carried 
in  not  ti|ed ;  ib^re  wasf  window  oyer  the  door 
three  qaarters  of  f  yard  lon^,  aed  another  on 
the  ^de  of  the  do^r  seten  or  eight  inches  long, 
mod  fimr  wide,  and  no  fire-plaM,  and  the  com- 
mon-sewer runs  under  il. 

Ati,  Gen.  Who  supplied  him  with  victuals  ? 

farriititgton,  \  saw  Mr.  Louden  give  him 
viduaJs. 

Ait.  Gen.   Who  kept  the  key  of  the  rpomP 

farrington,  Barnes. 

AtL  Gen,  From  the  time  that  Mr.  Ame 
eame  into  the  prison,  which  was  between  the 
jlOth  and  S8th  of  June,  till  he  w^  pot  in  the 
•trong  room,  what  state  of  health  was  he  in  f 

F^rrmgt(m>  He  continued  in  a  good  State  of 
liealth,  till  a  little  before  he  was  put  in  the 
strong  room,  snd  then  he  grew  somewhat  dis- 
iNrdered ;  and  froo^  the  time  he  was  put  in  the 
strong  room  he  altered  every  dav,  grew  hoarse, 
9od  at  last  could  not  speak,  and  he  grew  weaker 
and  weaker  every  dajr ;  about  the  beginning  of 
October  be  lost  his  voice,  he  grew  then  deliriousi 
fad  rtpt  o|)en  his  bed,  and  crept  into  the  Cm- 
thers,  and  one  day  came  to  the  chapel  with  ex- 
crement and  feathers  sticking  about  him  like 
a  magpye,  being  forced  to  ease  nature  in  that 
place ;  and  after  that,  I  saw  the  prisoner  at  the 
bar,  and  Hopkins,  looking  into  the  strong 
room  (the  door  being  open)  upon  Arne,  and 
Ame  was  lying  in  the  bedript  open,  and  covered 
much  about  as  high  as  his  naveJ. 

Att,  Gen,  Did  you  hear  Ame  speak? 

Harrington.  He  was  very  hoarse,  and  could 
not  speak,  but  lihed  up  his  eyes,  and  looked  at 
Ur.  HuggiDS. 

Att,  Gen,  Did  Huggintf  then  see  him  ?^ 

Farrington.  Mr.  fiuiggins  must  see  him,  if 
he  was  not  blind. 

Att»  Gen,  Did  you  hear  them  speak  f 

Farrington,  Mr.  Huggins  and  Hopkinf 
wbispereil,  but  1  did  not  hear  what  they  said; 
bat  Hoggins  shook  his  bead,  then  Barnes  shut 
the  door,  and  Hoggins  and  Hopkins  were  then 
going  away. 

Att,  Gen.  How  long  after  was  it  before 
Ame  died  ? — Farrjngten,  About  fourteen  davs. 

Att,  Gen.  Did  you  see  Arne  between  this 
time  of  Hiiggins  being  there  and  bis  death  ? 

FarHngton,  I  saw  hi m  the  morniqg  before 
he  died,  and  at  that  time  be  was  so  weak,  he 
could  not  stir  any  way,  but  there  lay  gaping 
ibr  liiie. 

Att,  Gen,  What  was  the  occasion  of  his 
lying  in  Uiat  languishing  condition  ? 

Arrington.    Ame's  wpfiBVQicnt  wat  the 
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oneasion.  IwasintheilrQagraemlhreedaya 
piyself  with  one  Smith,  my  legs  were  so 
swelled,  that  the  small  was  as  big  as  my  thigh, 
and  I  never  imew  a  day'ssiekness  till  thattime, 
and  if  I  had  continued  a  week  longer  it  would 
have  killed  me,  and  I  was  forced  to  buy  paper 
to  ease  nature  in,  and  fling  it  out  of  the  window. 
Att.  Gen.    What  is  the  sitoatkm  of  thai 

Forrington.  Its  situation  is  at  the  furthert 
part  of  the  prison  northward,  and  there  is  a 
sewer  under  it,,  into  which  runs  the  water  fivm 
the  pump  to  carry  off  the  excrements  of  the 
wmva,  which  areemptied  into  it,  and  the  dong- 
lull  was  then  about  sis  yards  from  it. 

Att.  Gen.  What  distance  is  there  between 
the  strongroom  and  tlie  dunghill  now  ? 

Furringian.  About  eight  yards,  and  all  the 
nuisance  of  the  house  is  flung  there,  and  ther» 
are  very  bad  smeUs. 

Att.  Gen.  What  was  the  occasion  of  the 
death  of  Ame? 

Farrington.  1  think  it  was  the  strong  room 
wu  the  ocoasien  of  it,  for  it  wan  enough  to 
luU  the  strongest  body* 

Att.  Gen.  Did  Ame  die  there? 

FarriHgton.  He  did,  and  Mr.  Hoggins  al- 
ways said  he  had  authority  to  put  persons  in 
the  strong  mom,  or  irons^  which  I  can  prove 
under  his  hand  (and  was  going  to  pull  out  m 
pafM*,  which  not  being  allowed  aa  evidence,  be 
desisted.)  I  mw  Mr.  Huggins  a  second  dme 
walking  upon  the  Bare  with  Oybbon  and 
lisvinz,  between  the  hours  of  eleven  and  one,  a 
week  or  a  fortm'ght  after  which  he  was  at  the 
strongroom. 

Ati.  Gsn.  How  long  did  Mr.  Hoggins  stand 
lookmg  upon  Mr.  Ame  in  the  strong  room  ? 

jParriR^<on.  About  three,  four,  or  five 
minates,  and  he  then  stood  looking  at  the  door, 
aa  I  now  stand  looking  at  the  counsel. 

Att.  Gen.  Was  Arne  let  out  of  the  strong 
room  afterwards? 

Farrington.  I  never  heard  that  Ame  was 
afterwards  out  of  the  strong  room  till  he  died. 

Huggim.  Did  not  you  make  some  affidavits 
by  way  of  complaint  to  the  Court  of  Common 
Plezsf-^Farrington.  Yes. 

Huggint.  Plesse,  my  lord,  to  ask,  Whether 
or  notMr.  Ame  was  mentioned  in  that  com- 
plaint that  he  made  ? 

Porrttt^^on.  I  never  made  but  three  affidavits, 
two  of  which  1  have  in  my  hand  in  print,  but 
don't  remember  Mr.  Ame's  being  mentioned 
in  either  of  them. 

Huggins.  My  lord,  the  affidavits  tend  chiefly 
to  the  sending  of  coffins  in.i 

Mr.  Just.  Page.  If  you  intend  to  make  any 
use  of  those  affidavits,  they  must  be  produosn 
and  read* 

Mr.  Richard  Fuithorpe  sworn. 

Att.  Gen.  Did  you  know  Edward  Ame? 

Fuithorpe.  1  did,  1  was  a  prisoner  then  my- 
self, he  was  bmuffht  in  the  latter  end  of  August, 
and  1  remember  him  a  prisoner  before  he  was 
conflnedin  the  atreog  reon;   1  beiygia  thu 
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cdlar,  onfi  Bamfli  and  two  or  tiiree  other 
▼aots  of  the  wardena  look  bun  bj  Tiolciice  and 
,  carried  him  there. 

Ait,  Gen,  Had  you  been  in  hia  oompany, 
nnd  had  cooreraatioo  with  hiin  ? 

Fuitharpe,  J  had  ser eral  timet. 

An.  Gem.  Waa  he  diaorderly  ? 

Fultkorpe,  He  mifrht  be  a  little  in  KqQor« 
but  he  did  nothing  to  ofoid  any  one,  and  ifave 
BO  disturbance  to  the  company.  He  waa  car- 
ried by  Barnea  into  the  atrong  room. 

Att.Gen,  What  aortofa  place  ta  the  BtfOOf^ 
loom? 

FuUkorpe.  It  ia  a  pbee  Kke  a  dongeoB,  with 
a  hole  on  the  aide  big  enough  to  put  in  a  full 
pot  of  beer. 

Ait.  Gen.   How  big  ia  the  room  f 

FuUhorpe.  The  room  ia  about  half  the  big- 
nenn  of  the  Court  where  the  oonnad  ait,  an<l 
stands  near  the  dunghill,  and  the  aewer  runa 
under  it.     I  saw  it  opened. 

Att.  Gen.  What  was  orer  the  common 
aewer? 

Fultkorpe.  Tliere  were  boards  laid  loose  over. 
,  Ait.  Gen.  What  was  between  the  common 
aewer  and  the  boards  ? 

FuUkorpe.  Nothing.  The  walls  were  green. 
It  was  not  tiled  in,  snd  had  scarce  been  bnilt 
above  a  week,  and  was  as  wet  as  any  thing 
could  be. 

Ait.  Gen.  Who  put  Ame  into  the  strong 
room? 

Fultkorpe.  Barnes  and  aome  others,  then 
prisoners,  who  acted  under  the  warden,  took 
nim  out  of  the  cellar,  put  him  in  there,  and 
locked  him  up. 

Att.  Oen.  Did  you  see  Mr.  Hnggtns  during 
the  time  Ame  was  there  confined  ? 

Fnlihorpe.  1  saw  Mr.  Hoggins  twice  there. 
I  ssw  him  at  the  strong  room ;  he  went  along 
with  Gybbon  and  Hopkins,  and  Mr.  Hoggins 
laid  hia  hand  upon  the  door,  and  kK>ked  in,  the 
door  being  open. 

Ait.  Gen.  How  long  waa  he  there  ? 

Fultkorpe.   A  minute  or  two. 

Att.Gen.  Who  was  there  beskles  P 

Fultkorpe.  Several  belonging  to  the  Fleet. 
I  believe  Barnes  was  there. 

Att.  Gen.  How  long  before  the  death  of 
Arne  ? — Fultkorpe,  About  a  month. 

Att.  Gen.  What  condition  was  Ame  in  at 
the  time  he  was  put  in  there  ? 

Fultkorpe.  When  he  was  pot  in  there,  he 
was  a  little  out  of  the  way  when  fuddled,  but 
when  sober  as  well  as  any  man ;  when  I  came 
to  the  door,  there  used  to  be  a  smell  enough  to 
strike  one  down. 

Att.  Gen.  How  long  was  Ame  in  the  strong 
room,  before  you  saw  him  there? 

Fultkorpe.  1  went  the  next  morning,  and  at 
several  other  times. 

Att.  Gen.  How  long  was  Ame  there  ? 

Fultkorpe.  Abont  six  weeks. 

Att.  Gen.  What  condition  waa  he  in  when 
Huffgins  looke<l  upon  him  l** 

Fultkorpe.  He  was  very  ill  when  Huggins 
laakcd  upon  him. 


Ait.  Otn.  What  do  yoo  think  wia  tlM  oeea» 

akm  of  his  death? 

Fultkorpe.  The  coo6nemeot  and  the  daap- 
nets  of  the  room  gave  htm  his  death. 

Att.  Gen.  Had  Mr.  Huggina  spoke  to  hare 
Ame  taken  out? 

Fultkorpe.  He  had  not,  fbr  tlie  door  waa 
ahot,  Mr.  Hnggina  being  then  preaent. 

Att.  Gen.  How  came  you  to  be  there  ? 

Fultkorpe.  I  wanted  to  apeak  to  Mr.  Unff- 
gine  about  business,  fbr  the  payment  of  the  bill 
drawn  upon  Hnggina  by  one  Lewis. 

Ait.  Gen.  How  came  Ame  to  cut  his  bed  in 
pieces,  and  creep  into  the  feathers  ? 

Fkltkorpe.  It  was  occasioned  by  his  confine- 
ment; there  was  no  fire  there,  and  I  believe 
the  confinement  was  the  occasioo  of  hia  death. 

HugftinM.  How  often  did  you  know  him  let 
out? — Fultkorpe.  Two  or  three  times. 

Huggini.  How  long  were  you  a  prisoner 
after? 

Fultkorpe.  I  was  discharged  by  the  Act  of 
Grace. 

Ait.  Gen,  How  came  vou  to  be  present  at 
the  time  Mr.  Huggina  k)oked  into  the  strong 
room? 

Fultkorpe.  I  waited  fbr  an  opportunity  of 
speaking  to  him  about  a  note. 

Mr.  Tudor  Smitk  sworn. 

Sol.  Gen.  Did  you  know  Edward  Ame  ? 

Smitk.  I  knew  Mr.  Ame  very  well,  and  that 
be  was  in  the  Fleet  prison.  I  rememl^r  the 
time  of  hb  coming  into  the  Fleet  prit»on.  I 
was  with  him  in  the  sponging- house,  and  then 
he  was  carried  into  the  Fleet  prison. 

SoL  Gen.  Where  did  he  lie  ? 

Smitk.  In  the  room  of  one  Robert  8haw,  and 
continued  there  abont  a  fortnight  or  thrre 
weeks ;  but  upon  some  qosrrel  was  turned  out. 

Sol.  Gen.  When  Ame  came  out  of  the  room, 
wastiot  his  bed  turned  out  with  him  ? 

Smitk.  It  was ;  upon  which,  be  tlien  Isy  in 
the  common- hall  tor  some  time. 

Sol.  Gen.  Did  you  see  Ame  carried  to  the 
atrong  room  ? 

Smitk.  I  was  in  the  cellar,  when  he  was  car- 
ried to  the  strong  room  ;  Barnes  took  him 
away. 

Sol.  Gen.  What  was  Barnes? 

Smitk.  I  apprehended  him  to  be  Mr.  II ug- 
gios*s  servant. 

Sol.  Gen.  W hat  did  you  aee  done  by  Bames  ? 

Smitk.  I  did  see  Bames  come,  and  take  Arne 
by  the  collar,  and  he  aaid,  He  must  go  along 
with  him.  Ame  ssid,  Where?  Barnes  replied, 
No  matter  where,  vou  must  go  along  with  me ; 
and  the  next  moming  I  saw  Arne  in  the  strong 
room. 

Sol.  Gen.  Whit  state  of  health  was  he  in, 
when  carried  there  ? 

Smitk.  He  was  in  an  ill  state  of  health. 

Sol.  Gen.  What  sort  of  a  room  wss  it? 

Smitk.  It  was  newly  built,  very  damp,  and  a 
nauseous  place.  I  knowing  liitu  before,  was 
under  more  than  common  concern,  and  naked 
Arne  how  be  did  ?    And  he  aaid  Barnes  car- 
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Tied  bim  there.  I  asked  him  if  be  bid  a  bed  ? 
lie  said  he  bad  no  bed ;  but  the  next  day  a  bed 
was  brought  to  him. 

Sol,  Gen.'  How  loog  did  be  lie  there  ? 

Smith,  A  month  or  six  weeks ;  I  Yisited  bim 
oAen. 

SoL  Gen.  Was  there  aoy  fire -place,  any 
candle,  or  any  thing  necessary  to  ease  na- 
ture in? 

Smith,  There  was  no  fire- place,  no  candle, 
nothing  necessary  to  ease  nature  in,  and  he  was 
forced  to  do  all  that  nature  required  there ;  and 
many  a  time,  when  I  carried  drink,  meat,  or 
aJe  to  him,  I  have  been  forced  to  hold  my  nose. 

Sol.  Gen,  What  place  was  there  to  let  in  the 
air? 

Smith.  There  was  a  place  OTer  the  door  with 
iron  bars,  three  foot  in  length,  and  another  hole 
on  the  side,  about  a  foot  and  half. 

Att.  Gen.  Did  you  gire  any  notice  to  Mr. 
Huggins  of  the  condition  this  man  was  in  ? 

Smith,  Having  been  a  prisoner  some  time,  I 
applied  for  the  benefit  of  the  rules,  and  he  re- 
ceived 12/.  for  the  liberty  of  the  rules,  and 
Hopkins  and  Gybbon  insisted  upon  10  guineas 
more ;  and  I  wrote  four  letters  of  the  usage  I 
received,  having  paid  several  sums  of  money  ; 
which  I  sent  to  Mr.  Hoggins  by  Robin  the 
porter,  and  did  in  one  of  them,  of  the  5tb  of 
October,  mention  Mr.  Ame's  confinement. 

Mr.  Baron  Carter.  To  what  purpose  was 
that  letter? 

Smith.  It  partly  related  to  my  own  business, 
and  I  mentioned  tbat  the  strung  room  was  a 
place  not  fit  for  a  Christian  to  be  in,  and  Mr. 
Ame  lay  in  a  very  miserable  conditian ;  and 
seeing  him  in  such  a  condition,  1  gave  him  an 
old  night-gown,  being  in  a  manner  naked  fi>r 
want  of  covering,  heliad  ripped  open  bis  bed, 
and  had  got  into  the  feathers. 

Mr.  Baron  Carter,  Did  you  take  any  notice 
in  the  letter  of  his  lyio^  in  the  feathers? 

Smith,  I  had  wrote  in  the  letter  about  seeing 
him  io  the  feathers,  and  directed  the  letter  to 
Mr.  Hug^ins,  at  his  house  in  St.  Martin's-lane, 
and  sent  it  by  Robin  the  porter.  1  spoke  to 
Mr.  Hopkins. 

Mr.  Justice  Fage.  That  was  not  material. 

Mr.  Baron  Carter,  Did  you  ever  see  Mr. 
Hoggins  in  the  gaol  ? 

Smith.  I  never  did,  but  watched  an  oppor- 
tunity of  seeing  him. 

Mr.  Baron  Carter.  What  condition  was 
Ame  in  ? 

Smith,  It  was  a  miserable  scene ;  and  I  take 
it  that  it  was  the  cause  of  bis  death  ;  and  that 
he  perished  by  bein^  in  such  a  condition. 

Huggint.  I  desire  he  mav  be  asked,  my 
lord,  if  ever  I  had  come  into  the  Fleet  prison, 
be  should  have  seen  me  ? 

Smith.    I  believe  I  should. 

Hujgeim.  Did  you  ever  see  me  there  ? 

Smith.  1  saw  Mr.  Hoggins  two  or  three 
times,  at  the  time  the  prothoootaries  were 
there? 

Hugjgini.  I  desire  be  may  be  aaked,  my 
lord,  ii  he  recttf  cd  any  answer  from  me  to  the 
ktt«r? 


Smith.  IreoeiYedttoaDswerfiromMr.  Hug- 

gUM. 

Huggiru,  Did  the  letter  contain  other  busi- 
ne^Bf-^Smiih.  It  did. 

Robert  Saintclair,  the  porter,  sworn. 

Ait,  Gen.  Is  that  the  man,  Robin? 

Smith,  it  is  the  man  I  sent. 

Att.  Gen.  Did  you  carry  any  letters  for 
Mr.  Smith  ?  "^ 

Saintclair,  I  carried  several  letters,  and 
brought  answers  back  again  to  them ;  but  by 
reason  of  the  distance  of  the  time,  cannot  re- 
member the  delivery  of  the  letters,  but  gave 
the  answers  to  Mr.  Imnitb. 

Att.  Gen.  Do  you  remember  about  what 
time  ? 

Saintclair.  I  cannot  say  about  what  time. 

Attt  Gen,  Did  you  carry  any  letters  from 
Mr.  Smith  to  Mr.  Huggins  ? 

Saintclair,  I  carri^  several  letters  to  Mr. 
Huggins  from  Mr.  Smith,  and  always  return- 
ed  an  answer  to  whom  I  delivered  them. 

Huggim,  My  lord,  I  desire  he  may  be  ask' 
ed,  if  he  ever  delivered  a  letter  from  Mr.  Smith 
tome? 

Saintclair,  I  cannot  aay  I  ever  saw  Mr. 
Huggins  at  his  own  house. 

Thomai  Paine  sworn. 

Att.  Gen.  Did  you  know  Edward  Aroe? 

Paine,  I  did,  and  remember  his  being  put 
in  the  Fleet  prison. 

Att.  Gen,  What  state  of  health  was  he  in 
when  be  came  tliere  ? 

Paine,  He  was  in  a  good  state  of  health.  I 
was  in  company  with  him  and  captain  Bate- 
man,  who  was  at  cards,  and  Aroe  was  at  play, 
and  did  not  seem  to  be  lunatic ;  and  one  James 
Barnes  came  into  the  room  whilst  I  was  in 
company  drinking  with  them,  and  Arne  was 
doing  nothing  disorderly,  and  Barnes  forced 
him  into  the  strong  room,  and  I  was  then  by. 

Att,  Gen,  Who  was  Barnes? 

Paine.  Barnes  was  a  prisoner,  and  was  made 
a  watchman  by  Gybbon,  who  gave  him  the 
liberty  of  the  gate. 

Att,  Gen,  What  was  his  business  ? 

Paine.  He  was  a  watchman. 

Att.  Gen,  Whose  servant  did  you  look  upon 
him  to  be? 

Paine,  I  looked  upon  him  to  be  a  servant  of 
Mr.  Gybbon's. 

Att.  Gen.  Did  you  ever  see  Mr.  Huggins 
there  ? 

Paine.  I  never  saw  Mr.  Hoggins  there,  but 
when  the  prothoootaries  were  there. 

Att.  Gen,  What  sort  of  a  place  was  it  before 
it  was  made  so  ? 

Paine.  It  was  a  stable  where  the  cocks 
and  hens  roosted. 

Att,  Gen.  Did  you  see  it  af^er  it  was  con* 
▼erted  into  a  strong  room,  before  Mr.  Arae 
was  put  into  it  ?      , 

Paine.  1  did  ;  and  the  walls  were  green  ; 
there  was  certainly  a  dampness. 

Att.  Gen.  Was  there  any  tewirr  ran  an* 
derit? 
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Pmm.  I ouuMl  ny :  Urt  tWM  wai  Mill 
•mdl  came  both  from  the  MOMnry-boMi 
mkI  from  tlie  dHmrliill. 

Att.  Gen.  What  cmMmt  wm  Atm  w, 
after  be  was  pot  ia  by  Barnet  ? 

Paine,  Aroe  ipvw  ootragaoiiay  aod  tore  hie 
dothet  tnd  bediKng. 

An.  Gtn.  What  cooiitiaa  af  heaMi  #aa 
Araejnr 

Pmine,  I  nefcr  talked  to  him  bm  tlvaagli 
IIm  hole  in  die  well. 

Ati.  Oen.  Hov  wae  he  befera  hadiad  P 

Fmine,  I  waa  diachamd  before  ha  died. 

AU.  Gen.  Whailuiidoraltaratioa  waailwrc 
in  bis  foice? 

Pmitte.  He  waa  a  Kula  boaraer,  and  I  ooald 
not  aee  him,  but  ody  aa  I  talked  to  him 
thmiigh  the  hale. 

Au.Gen.  Waa  it  a  fitpUoa  toaaaAaa  a 
priaoner  in  ? 

Faitte,  It  waa  aal  a  fit  ^aea  la  ooBtea  pri« 
aaoera  in  without  daagar  « their  livaa. 

Huggim,  Wan  thm  a  court  af  iaapadori 
ar  flroTemofi  of  the  Fleal  P 

Paine,  There  waa  aiicli« 

Huffgim.  Did  they  not  ballot  ooee  a  month  P 

PahM.  We  onoa  baliatad  for  ttewaid  aod  in- 
apector. 

Huggim,  Did  not  the  oaort  of  inapecton 
place  Ame  in  the  strong  room  P 

Paine,  The  inspectora  did  nai  ao  mnch  aa 
nsit  the  strong  room. 

Huggim,  ifany  complaint  had  been  made, 
waa  not  tbe  power  vested  in  the  eonrt  of  in- 
spectors to  rt!<lress  ? 

Mr.  Jast.  Page.  Mr.  Hoggina, that kinot a 
proper  question. 

Haggint.  My  lord,  1  desire  he  may  be  asked 
then  how  long  it  waa  before  Mr.  Ame  4fied 
thai  he  left  the  prison  P 

Paine,  1  was  disohaiged  ia  September,  abont 
Hie  8ib. 

Huggim,  The  8th  of  September,  my  lord, 
wbicU  was  about  six  weeks  before  Mhr.  Ame 
died. 

Mr.  Just.  Page.  When  waa  the  strong  roott 
buili  ? — Paine,  In  Mr.  Oybbon*a  time. 

Huggim,  My  lord,  if  Mr.  Oybbon  hhih 
tbe  suon|(  room,  there  is  reaaon  to  bcliere  be 
paid  for  it. 

John  Btm€k  awora. 

An,  Gen,  Did  you  belong  to  the  Float  P 

Bvuch,  1  did,  1  was  turokey  Aere. 

An.  Gen,  When  was  the  strong  room  boih  P 

Bout  k,  1 1  was  built  in  1735,  the  latter  end 
of  the  summer,  by  the  direction  of  Mr.  Hoggins. 

An.  Gen,  Diiriug  tbe  time  that  you  be- 
loDgi>d  there,  did  not  Mr.  Hoggins  coma  fire- 
^oeiuly  P 

Bouch,  He  came  now  and  then,  not  very 
often. 

Att,  Gen,  When  was  Arae  pnt  in  the  strong 
loom  f —  Bouch   lie  was  put  in  about  August 

An,  Gen.  Did  you  know  him  before  be  waa 
named  I  here  P 

Bamek.  I  knewfaimTinrwdl.aiidiieraraaw 
wy  in  ofeid  by  hiffl. 
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JUt.Gtm.  Wbaaa  arte  lr*a  hifnlbWf 
Bsndk   Ha  waspntm  lyAaaiteaf  Mr. 
Gybhon  and  Mr.  Hhggina. 
Ait.Otm.  DidlKdiainthatpiaeaP 
JBoacA.  He  did. 
An.  Gen.  flow  long  was  he  thareP 

An,  Otm,  Did  yon  aee  Mr.  Hngghia  than 
_  the  time  Araa  was  m  the  strong  foaaaf 

Bemch.  I  cannalaay  I  dM. 

An.  Gen.     Wba  waa  it  Ofw-laakid  .th# 
building  the  atmng  room  P 

Bomek.  Mr.  Huggins^  wnan  ha  came  ta  tb* 
lodge. 

Ati.OeM.  Was  ha tbara whan tha bnaflnf 
was  a-raisingP 

BotidL  I  cannat  ba  caftab,  but  I  renamhar 
them  waa  a  direetian  af  tha  Conrt  ai  Coaa* 
mon  Pleas  for  Mr.  Hnggins  to  iaapact  ths 
gaol,  and  tliat  be  oama  onoa  a  Week  after  Ikn 
order  from  tha  Court  of  Common  Plena. 

An,  Om.   What  waa  tha  candltion  af  tbn 


Boack.  Tha  room  was  nawly  bnilt  and  gwan, 

AU.  Gm.  Did  yon  carry  aay  letter  m  Mr. 
Hoggins  rabting  to  Mr.  Ame  P 

Smteh,  I  dkl  earry  a  letter  ftam  a  Mani  af 
Mr.  Ame's,  and  he  was  ao  weak  than  thai  b« 
could  not  speak. 

An.  Gen.  Where  dkl  yan  canry  it  ftnttP 

Bouch,  From  the  Fleet  nrisoa. 

An.  Gem.  What  waa  it  about  P 

BoncA.  It  waa  about  gettmg  Ame  hiaHbarty; 
a  gentleman  gave  me  the  letter,  and  desired  tatf 
to  nring  an  answer  aa  to  Ame*a  having  tha  U* 
berty  m  the  mlea ;  and  I  went  mvMif,  and 
saw  Mr.  Hnggina,  and  gam  htas  na  latiar  % 
ha  opened  It,  and  said  ha  uronld  aand  an  an* 
awer  by  Mr«  Hopkms. 

An.  Gen.  When  wna  this  P 

Bouch.  It  waa  in  October,  ahaol  a  WnA  In- 
fora  Ame  died. 

An.  Oen.  When  did  Ama  die P 

Bouch.  He  died  in  the  strong  mdm,  I  dMa 
ban  two  daya  bcfora  ha  Aed ;  he  wan  jnai  aa 
if  dead  then,  and  very  weak  aid  ill. 

An.  Gen.  What  khid  of  a  plaea  waa  te 
strong  roomP 

BoncA.  Itwaa  avcry  aicklyplaca^baeaaan 
of  the  common  aewer  rannlng  under  It. 

An.  Gen,  What  measage  did  Mf •  Hdg||lan 
aend  by  Mr.  Hopkins  as  to  tha  lattdr  P 

Bouch.  Mr.  Huggins  sent  woid  by  DlAM 
Hopkins,  that  he  would  inform  Mr.  Ama'd 
fHand  what  waa  to  be  dene. 

An,  Gtn.  Wba  #aa  it  bnOl  tha  atia^ 
room?  • 

Bouch.  Ona  Frr,  n  bricklayer,  fmk  diMe- 
tions  from  Mr.  Hnggina,  at  Mr.  HiigginB% 
own  bouae,  and  I  waa  pmaent  wban  fry  #ni 

An,  Gen.  Who  paid  for  tbe  bdildhig  P 

Bouch.  1  befieva  Mr.  Htiggina,  for  FVy  dfhn 
a  master  bricklayer,  and  I  aaw  himthamriMrf 
business  after  the  building  was'foiished. 

An.  Gen,  How  caaaa  yan  to  5a  tbemP        . 

Bouch.  I  waatibamiMiia  lalnpiMdl 
Mr.  Hnggina. 
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AitOOLVflAaifertjoaittrAiejft 
BracA.    I  iNi  ii6t  tainkey  tfll  alUt  Hb. 

Jf^  Gai.  0id  you  le^  hiln  b  the  AtoDg 
ttmtif 
j60i(ciL  I  M#  faim  in  tlrt<tftni^roiimtw«fkty 

tinDct,  for  I  was  tbeo  entkafoaring  to  gtttoM 

Onrntey. 
Ja.  Gen.  Whom  hid  yon  the  ttace  fhrtb  f 
BmtcA.  FromMr.fidgwuie;  end  daring  th^ 

time  I  was  endeatouriiig  tor  fl,  I  saw  Btr.  Anie 

ill  the  Btrottg  roooi. 

Jamei  Tucker  aWom. 

Ait.  Gtn,  Do  yoii  laiaf#  the  place  tbl^t  is 
called  the  eth>Dff  room  in  thfe  Vthit  prieon  f 

Tuektt.  1  do,  and  waa  emirtoytd  hy  the 
hricfctayer  and  carpenter  to  miAke  fhft  iroh- 

WOTK. 

Att.  Gen,  Whom  did  yoa  make  ott  yedf 
MUto? 

I^e^^  I  mad6  it  out  to  Mr.  dtogglna,  ad 
debtor. 

Att.  Gen.  Who  paid  yon  f 

lacker.  1  made  the  hOl  Oift  in  Itr.  Rog- 
gina*8  name,  and  mis  paid  hy  ('indlu'y  ind  a  re* 
edpt  was  gi?en  in  fhli  of  thM  Mil. 

Mrs.  EUz.  he  PeiA/lr  sw<*n. 

Att.  Gen.  Did  ^oa  kndtr  Bdfl^erd  Arbe  f 

Le  PointM.  I  did. 

Att.  Gen.  Do  you  remember  bim  a  prboher 
in  the  Fleet,  and  his  confinement  in  the  strobg 
room? 

Le  PointM,  I  do ;  he  had  been  confined  two 
or  three  days  before  I  went  to  htm  ;  the  first 
^me  I  saw  him  sitting  upon  a  bench,  and  the 
ttcxt  time  in  his  feather-bed,  and  he  was  co? er- 
ed  therein,  and  his  bed  lay  ob  the  floor. 

Att.  'Gen.  What  condition  of  health  was 
beinP 

Le  Poinix.  I  nerer  found  him  any  way  dis- 
tempered, only  disorder^  by  the  cohi  and 
dampness  of  the  place. 

Att.  Gen.   Was  not  his  to]<^  altered  ? 

Le  PointM,  He  bad  a  sbirering  hdarseftta 
^onhTm. 

Att.  Gen.  How  lonff  did  he  continue  thdre  ? 

Le  PointM,  Be  contmned  there  se?en  weeks, 
or  thereabouts. 

Att,  Getu  What  condition  was  the  place  in  ? 

Le  PomtM.  It  was  boilding  in  July,  and  I 
temearfier  the  finishing  of  it  some  time  in  An- 
gust. 

Att.  Gen.  When  was  Mr.  Ame.pot  in  f 
.  Le  PointM.  Be  was  put  in  as  soon  as  it  was 
finished. 

Ait,  Gen.  Do  you  beliere  that  waa  the  6c- 
mmm  of  his  death  f 

Le  PointM.  tt  was  imposriMe  to  be  other- 
#be ;  for  the  building  was  so  rery  green,  that 
joik  might  pull  the  mortar  from  the  bricks 
wiA  your  fingers,  and  it  was  impossible  any 
bod?  ooidd  be  continued  therein  for  se? en  weeks 
wimoat  hontf  killed  by  the  dampness  of  the 
^ce;  and  I  rerily  belie?e  that  confinement 
was  tiM  oceiAioa  tif  Aiiit's  death. 


Aii.  Oin.  ttd  yM  ^tei^speik  to  Ady  \Mf 
dbout  his  Measement  f 

U  Pointi.  Whilst  he  was  in  this  place,  I 
iiM  wKh  Mr.  Boflcins,  and  Spoke  to  him  to  ac- 
quahit  Mr.  Huggins,  that  it  was  impossibiebtit 
that  Aroe  must  (leHsh,  if  cbnfinoed  in  that 
place ;  and  if  he  did  not  speak  to  Mr.  Bu|yniis, 
I  would  send  te  him  myself;  to  which  Hop- 
kins tei^ed,  he  would ;  and  afWrwards  I  mei 
tritb  him,  tftd  aSked  him,  whether  he  had 
spoke  f  He  told  me  he  had  spoke  to  Mr.  Hog- 
gins, «rbo  aiild  it  waft  no  budness  of  his. 

Mr.  Juftt.  Pagt  That  cannot  be  giren  m 
efiddbce,*felr  it  is  only  beanfay. 

Le  P(Mm.  [SRandiog  up  again.]  I  saw 
Mt.  Buggi6sti|:^thefiare,  wi&  one  Lefina, 
e  Ctnaker,  then  k  prisofier  ii  the  house,  and 
Mr.  Oybbon,  during  th^  time  Ame  was  in  ihm 
strongroom. 

Serj.  -Ckeehir^,  Which  way  did  he  come 
upon  the  Bai^? 

Le  PointM,  I  deanottell;  there  werethefi 
hot  two  trays,  Mie  by  the  atrong  room,  and  th* 
ether  through  die  house. 

Sen.  CAoAirs.  WheTeabeiits  is  the  stnuMP 
foomr 

Le  PointM.  The  strong  room  wai  bnih  near 
the  Bare,  and  joins  to  the  end  of  the  hoese  ; 
aiid  I  liaw  them  fhdking  together ;  and  that 
he  c6uld  not  well  come  in  or  out  without  con* 
ing  near  tkie  strong  room. 

Seg.  Cheshire.  rfhtA  did  you  tbiid^  was  the 
oeeasiott  of  his  coming  there  r 

Le  PointM.  To  take  a  surrey  of  the  wafb^ 
which  were  then  finished,  for  that  I  saw  him 
look  op  at  them. 
'   fkrj.  Cheshire.  Did  you  know  Mr.  Ho^iosf 

Le  PointM.  I  knew  him  werY  welL 

Ber}.  Cheshire.  When  was  this? 

Le  PointM.  I  take  it  to  be  some  time  in  dt- 
tober,  about  fourteen  days  before  Arne  died  :  it 
was  after  the  fire  happened  in  Bell-Savage 
yard. 

Thomas  LevinM  was  caHed,  attd  being  A 
Quaker,*  refused  to  take  au  oatli,  and  there- 
fore could  not  be  admitted  an  evidence. 


Hugeins.  It  is  a  great  while  a^  since 
matter  happened;  there  is  no  notice  taken  by 
the  course  of  the  evidence  how  this  matter  has 
gone  on,  and  therefore  it  was  very  didicuh  to 
answer  particularly  thereto ;  tbis  I  do  solemn- 
ly affirm,  that  dunng  the  time  Ame  was  there, 
I  never  beard  of  his  name,  th^t  be  died,  or  was 
in  the  strong  room,  till  that  I  was  in  the  Fleet 
to  be  examine<l :  that  I  never  was  seen  in  the 
Fleet  prison  while  Ame  was  in  the  strong 
room ;  and  that  no  one  of  the  king's  witnessea 
bas  said,  that  I  used  any  hard  words  about 

*  **  In  tbe  ease  of  Bambridire  Cpostea)  the 
appellant's  counsel  called  a  Quaker,  and  in« 
fisted  thai  this  is  a  civil  suit,  in  which  be  might 
be  a  witness.  But  tbe  chief  justice  said,  it 
was  to  this  purpose  a  criminal  proceeding,  and 
therefore  he  could  not  be  a  witness.  Strange'i 
Reports,  vol.  3,  p.  866.^'— Fivrm^  Edition^ 
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Mr.  Arae.  Tbere  wit  a  Mfgettikn  of  ny  fct- 
ting  Arne  into  Bethlehem,  it  wmit  no  pwt  oi  mjr 
office  ti  warden  of  the  Fleet,  but  1  micht  bj  a 
friendly  offiee  uee  my  interest  with  ifr.  Tay* 
lor ;  and  thai  would  shew  me  more  a  humane 
nan,  than  one  ffoilty  of  cruelty. 

That  iome  of  the  priioners,  who  were  wit- 
neseea,  were  diachbrged  the  priton  the  7th  of 
September,  lo  it  was  not  likely  that  they  should 
be  able  to  awear  at  to  Anie*a  death,  who  did 
ttot  die  till  October. 

Aa  to  Gybbon  being  deputy,  the  first  eri- 
dence  to  be  produced  will  be  the  act  lor  inaol- 
▼ent  debtors  m  1786,  to  pro? ethat  Gybbon  car- 
ried in  a  list  pursuant  to  that  act ;  and  deliver- 
ed it  as  gaoler,  and  swore  to  it ;  and  I  must  de- 
sire, that  Mr.  Tann«  may  read  the  dause  in 
that  act  of  parliament,  where  gaolers  are  di- 
rected to  make  out  a  list  of  prisoners. 

AU.  Gen.  If  you  would  prore  Mr.  Gybbon 
warden,  you  must  prore  what  cooiideration  he 
gare,  and  what  stile  he  bore. 

Mr.  Just.  Page.  Did  the  commissbners  in 
that  act  take  notice  who  was  defioty-warden  or 
not  ?  Let  it  be  deputy,  or  bow  it  would,  they 
look  no  notice  of  that.  1 1  would  be  no  eridence 
for  the  king. 

Hifgftiw.  It  will  prore  that  Gybbon  acted. 

Mr.  Just.  Fagc,  We  shall  see  that  when  the 
act  of  parliament  is  read.  I  allow  Gybbon  did 
act  in  fact. 

Ati.  Gin.  If  he  has  a  mind  to  prove  Mr. 
Gibbon  deputy,  he  must  prove  it  by  hit  depu- 
tation. 

Serj.  Chakire.  It  is  too  early  to  offer  this 
before  the  deputation  lies  before  us ;  therefore 
I  submit  it,  ir  it  is  not  too  soon  to  offer  this  in 
eridence. 

Mr.  Just  Page,  I  cannot  direct  the  prisoner 
how  he  should  proceed ;  whether  this  may  be 
€»f  advantage  to  him  I  cannot  find.  If  he  be 
charged  from  a  particular  fact  that  did  arise 
by  Gybbon,  why  should  not  Hoggins,  by  the 
■ame  rule  of  reason,  justify  himself  by  any 
other  act  done  by  Gybbon  ? 

Vide  Act]  Then  the  clause  in  the  Act  of  In- 
solvency in  the  year  1785,  was  ordered  to  be 
read. 

Mr.  Just.  Page.  I  do  not  see,  upon  reading 
of  the  act,  it  affects  any  thing  that  has  been 
said.  1  take  it  that  the  officer  acts,  and  makes 
returns,  and  the  law  does  not  say  whether  it  is 
the  warden  or  the  deputy-warden.  Mr.  Hog- 
gins, I  dare  to  say  you  yourself  will  own  it ; 
and  the  use  that  you  would  make  of  it  is  to 
shew,  that  he  acted  as  warden. 

Huggins.  Fulthorpe  was  discharged  the  7th 
of  l^ptember.  I  desire  Mr.  Tanner  may  pro- 
duce the  list,  and  that  it  may  be  read  to  skew 
that 

Mr.  Just  Page.  If  Pulthorpe^s  evidence  was 
laid  aside,  yet  there  are  witnesses  enough  to 
prove,  that  they  saw  vou  there :  however,  I 
must  take  notice  of  what  Fulthorpe  said ;  he 
■aid,  that  Ame  was  a  peaceable  man,  and  then 
gaTe  a  descriptioa  of  t&e  room }  and  said,  that 
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the  floor  was  covered  with  a  few  boards ;  and 
that  he  saw  the  prisoner  twice  in  the  Fleet,  and 
that  he  was  there  at  one  time,  and  looked  in  at 
the  door,  and  then  the  door  was  abut,  and  he 
went  away.  Tbb  defence  seems  but  uifllnir. 
Hugg^nt.  I  intended  it  aa  to  the 


Mr.  Just.  Page.  The  man  has  sworn  ho* 
oestly,  and  if  it  was  struck  out  of  the  evidsaca 
it  would  not  signify ;  ^  and  I  mu»t  a  little  assist 
you,  as  no  counsel  is  allowed  but  in  cases  of 
hii^h  treason.  You  were  going  to  shew  the  act 
of  the  deputy,  without  sowing  what  authority  * 
was  given  to  the  deputy,  if  vou  have  any  ia- 
strument  or  agreement  by  which  you  ooosti- 
tnted  Gybbon  deftuty,  vou  must  prodnoe  it 

Hufgim.  My  lord,  \  cannot  produce  it,  be* 
cause  It  is  in  the  hands  of  the  widow  Gyblioo^ 
or  some  other  person ;  and  we  are  at  this  time 
in  equitv. 

Mr.  Just.  Page,  Affairs  of  this  nature  have 
always  been  done  by  indenture— as  the  sheriffii 
of  London  to  their  under-sheriff— and  then  yoo 
must  have  a  counterpart 

Unggint.  My  lord,  I  never  made  any  soch 
indenture ;  I  desire  Mr.  Tanner  may  be  asked, 
who  appeared  as  warden  upon  the  Inaolveot 
Act? 

Tanner.  Mr.  Gybbon,  my  lord. 

Mr.  J  fuH.  Page,  Do  you  believe  he  was  de- 
puty or  not  f 

Tanner,  I  looked  upon  Gibbon  as  a  proper 
officer. 

Mr.  Just  Page,  Who  do  yoo  think  wu  war- 
den? 

Taaner.    I  canuot  say  who  was  warden. 

Mr.  Jott.  Page.  I  thought  you  would  not 
have  equivocated.  You  are  a  good  officer,  but 
I  shall  never  examine  you  as  a  witni 


John  Jeffreys,  Keeper  of  the  Compter,  sworn. 

Huggins.  Mr.  Jeffreys,  prav  acquaint  the 
Court  what  agreement  was  made  between  Mr. 
Gybbon  and  me. 

Jeffreys.  There  wss  a  writing  made,  and  I 
was  a  witness  to  it,  but  did  not  know  what  it 
was. 

Mr.  Just.  Page.  Mr.  Hoggins,  the  questions 
that  yuu  ask,  you  must  first  explain  to  the 
Court. 

Huggins.  I  desire  Mr.  Jeffreys  may  be  uk- 
ed,  if  he  was  present  at  the  agreement  ? 

Jeffrey'.  I  was  present. 

nugeins.  Wss  there  any  writing  signed  ? 

Mr.  Just.  Page.  You  must  take  care  to  pro- 
duce the  writings  if  you  examine  to  them. 

Huggins.  1  nave  sent  a  man  for  the  receipt 
of  1,0(X)/. 

Mr.  Just  Page.  1  cannot  comply  for  the 
same  title  made  under  your  grant  to  be  gives 
in  evidence  for  the  grantor:  it  was  a  title 
from  you,  and  bow  you  will  do  to  prove  tbii 
by  word  of  mouth,  I  cannot  see  how  it  can  be 
done ;  for  when  a  treaty  comes  into  artidei 
and  writing,  the  treaty  by  word  of  mouth  it  el 
an  end  without  the  wntbg  is  prodoeed. 
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Huggins,  I  wti  going  to  explain  myielf, 
mnd  was  over-ruled. 

Mr.  J  list.  Page,  When  once  articles  are  come 
to  be  a  con? eyance,  except  it  is  to  explain  that 
conreyance,  and  except  it  is  to  discover  some 
fraud  even  in  the  conveyance  when*  given,  it 
cannot  be  spoke  to. 

[Mr.  Baron  Carter  being  gone  out  of  Coart, 
BOW  returned,  and  Mr.  Justice  Page  took  no- 
tice to  him  of  what  liad  passed  in  his  absence.] 

Mr.  Huggins's  aim  is  to  shew,  that  Mr. 
Gybbon  was  sole,  entire,  acting  warden  ;  and 
that  no  act  of  Gybbon's  should  affect  him ;  and 
had  the  late  Act  of  Insolvency  read,  and  thought 
to  have  read  the  schedule,  but  that  could  not  be 
retd.  Mr.  Huggins  asked  who  brought  in  that 
•cbedule,  and  asked  Mr.  Tanner,  whether  Mr. 
Gybbon  brought  in  that  return  as  deputy  or 
not;  who  said  that  he  did  not  know  who  was 
warden,  but  that  Gybbon  was  the  proper  offi- 
cer :  now  Huggins  carrying  this  matter  fur- 
ther, would  have  Gybbon  appear  to  be  his  de- 
puty, and  has  now  called  Jefln^ys  to  prove  that 
deputation.  Jeffreys  savs,  that  it  was  in 
anting,  and  I  could  not  allow  Jeffreys  to  give 
in  evidence  what  was  in  writing.  Huggins 
said  in  answer,  that  there  was  no  counterpart, 
and  that  Gvbbon*s  widow  had  such  appoint- 
ment. I  submit  it  if  it  was  not  his  act  and  deed, 
if  Mr.  Gybbon  allowed  of  it. 

Huggins.  My  lord,  it  is  only  a  receipt. 

Jeffreys.  My  lord,  it  was  a  receipt  for  1,000/. 
an^  no  agreement. 

Huggins.  Mr.  Gybbon  agreed  with  me  for 
500/.  per  annum  ;  and  liking  the  bargain  made 
a  deposit  of  1,000/.  and  this  was  all  the  writing 
between  us,  and  in  it  declared  that  he  was  to  pay 
900/.  |)er  ann.,  on  condition  of  having  the  rents 
of  the  house  and  shops  in  Westminster- liall, 
aad  required  a  deposit  of  1,000/.  aod  a  parole  of 
three  years  may  amount  to  a  lease  or  demise. 

Mr.  Baron  Carter,  At  six  months'  end  Gyb- 
bon desired  to  have  it  renewed,  and  came  to 
the  subsequent  agreement  for  900/.  per  ann. 
for  three  years.  If  the  Court  could  see  that 
agreement,' whether  it  do  not  amount  to  a  lease, 
there  may  be  a  demise  in  it,  but  how  far  the 
Court  will  lay  their  commands  to  produce  it, 
we  shall  not  now  determine  ;  it  would  he  very 
hard  to  have  it  out  of  his  power,  and  not  to  ad- 
roit him  to  give  evidence. 

Att.  Gen.  The  law  requires  the  best  evidence 
that  is  to  be  given ;  supposinp^tbat  that  writing 
was  lost,  be  might  be  admitted  to  give  evi- 
dence that  it  was  lost.  If  it  was  in  the  hands  of 
any  officer  of  the  crown,  and  they  wanted  to  be 
admitted  to  give  evidence  as  to  the  contents, 
whether  upon  giving  evidence,  that  the  thing 
was  in  being,  and  in  the  hands  of  a  third  per- 
son, they  should  give  parole  evidence  as  to 
that. 

Mr.  Just  Fage.  Suppose  a  man  receive  mo- 
ney by  false  tokens,  but  by  some  accident  it  is 
got  into  other  hands,  and  he  uses  all  the  care 
and  art  he  can  to  get  it,  and  proves  that  he  can- 
not come  at  it,  it  woald  be  hard  to  convict  a 
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man,  if  he  cannot  come  at  the  writing.  It  ia 
the  same  in  cases  of  life  and  death,  by  forger j 
and  false  deeds. 

Mr.  Baron  Carter.  I  agree  yonr  notion  la 
ri^bt  in  cases  of  civil  actions,  ror  if  he  can't 

give  such  evidence  as  the  law  gives  against  it, 
e  has  a  remedy  at  equity  ;  but  in  this  case, 
where  a  roan  stands  indicted  ibr  murder;  where 
can  he  have  his  remedy  f  I  am  sure  we  should 
be  guilty  of  murder,  if  we  insisted  on  it ;  Hog- 
gins ought  to  give  an  acooant  that  he  can't 
come  at  such  agreement 

Huggins.  Mr.  Jeffireys  says,  that  he  applied 
to  Mrs.  Gybbon,  and  Mrs.  Gybbon  told  him» 
that  it  was  m  the  hands  of  one  Wilson,  her  clerk 
in  court,  and  he  could  not  tell  whose  hands  it 
was  in. 

Jeffreys.  I  have  a  copy  of  that  writing,  which 
has  been  in  my  hands  long  before  any  contest 
happened  to  Air.  Hng^a,  for  it  was  written  at 
the  same  time  the  receipt  was  given. 

Mr.  Just  Page.  Is  it  a  true  copy  f 

Jeffreys.  I  believe  it  to  be  a  true  copy,  and 
that  there  has  been  no  alteration  made  in  it. 

The  Copy  of  the  Writing  read And  it  ap- 
peared to  be  witnessed  by  Mr.  Jeffreys,  the 
S6th  of  Jane,  17S3. 

Huggim.  Have  yon  had  any  cenversatioft 
with  Mrs.  Gvbbon  lately  ? 

Jeffreys.  Mrs.  Gybl!on  came  to  me  about 
fourteen  days  ago. 

Huggins.  Was  there  any  talk  of  any  soch 
thing  as  a  lease  or  articles  of  agreement  f 

Jeffreys.  There  was  no  such  word  mentioned 
as  a  lease  or  articles  of  sgreement. 

Huggins.  Do  you  know  of  any  articles  of 
agreement? 

Jeffreys.  I  don't  believe  there  were  any,  for  I 
was  very  conversant  with  Mr.  Gybbon,  but 
never  heard  him  ask  af^er  them. 

Huggins.  How  long  did  Gybbon  continue  in 
that  office  ? — Jeffreys.  Three  years. 

Alt,  Gen.  What  do  you  mean  by  that  of- 
fice; did  he  continue  to  act  for  those  three 
years  ? 

Jeffreys.  He  did,  and  one  year  longer,  which 
I  applied  to  Mr.  Huggins  for  him  to  do. 

Mr.  Just.  Page.  You  were  present  at  the  set- 
tling of  the  account  between  Mr.  Hugging  and 
Mr.  Gybbon :  at  the  bottom  of  the  account 
there  are  some  items  that  have  no  sums  to 
them ;  pray  how  did  that  happen  P 

Jeffreys.  My  lord,  it  was  not  settled. 

Mr.  Just.Pagf.  Was  any  thing  mentioned, 
who  was  to  be  at  the  charge  of  repairs  during 
the  four  years  ? 

Jeffreys.  Mr  Huggins  made  a  memorandum 
at  the  bottom  of  the  paper. 

Huggins.  It  was  settled  at  the  end  of  four 
years. 

Mr.  Just.  Pa^e.  The  repairs  of  the  prison 
were  left  a  blank. 

Huggins.    I  answer  to  that,  my  lord,  that  it  • 
was  settled  at  the  end  of  four  years :  Mr.  Jef- 
freys wss  then  present    Your  lordship  seems  : 
to  take  it  for  a  lease  of  three  years, 
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Kr.  JoftPif*.  |litMftlMr«|M4lHi^orlbf 
•UMTy  cHlMr  mm  0€  •mmotau  - 

BuggUu.  My  loH,  JcOreyf'iviil  fl|««  wny 
■p  other  tgrecoMit 
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WeUtmd.  Mr.  OjUm  CDleredl  at  ClmlnM, 
ITtS,  mmI  I  wM  wcwt<  for  Mr.  g/hfciii 
Mbrt,  ud  ^  bit  direetioo  •cCed*  uti  be  «!- 
way*  [^  me  njr  fcei,  end  I  ne? er  reeeiTed 
•BY  thu^  from  Mr.  Haflnae. 

Muggmi.  WIm>  bor^  al  expeana  leUliv  ^ 
ibeTSir— retfeni.  Mr.  OjbboD.  ^ 

Mmggim.  How  kmg  did  M  aet  f 

H'MfMd.  Mr.  OjbboB  wai  m  foar jFearaand 
a  balf. 

Smfgiiu.    Wbat do  yoa kaoir  aboal  Arae? 

W€litmd.  I  was  Ibeve  tbfm  fmd  Ane  wee 
committed  about  the  middle  oT  BJay*  and  at  the 
laller  ead  of  Sepiember,  Hopbiaa  was  aeat  into 
the  oonatry  to  8hro|Mbire,  and  I  acted  till  Oc- 
lobar,  and  1  waa  re^oealed  by  Mr.  Ovbben  to 

El  to  the  Comimny  of  UphoMert  reUtiog  lo 
r.  Aroo.  He  area  bfooi|(ii  in  M^yt  and  put 
U  the  Tine,  and  made  bia  aecane,  and  tbea 
grew  diiordered  in  bis  aenaee.  Some  of  tbo 
priaonert  came  and  brought  a  bed  of  Mr.  flow* 
aid*B,  aad  I  mw  him  atark  naked  ;  and  it  being 
desired,  be  waa  put  in  tbo  atrang  room  at  the 
Bomieat  of  the  prieoneta. 

lluggins.  What  was  done  noon  your  appli- 
aalioo  to  the  Gompaay  of  UpboMersf 

WfUamd,  They  tookeare  of  him. 

The  witneas  bad  a  book  in  bia  band,  which 
be  caOed  a  check-book. 

Huggins,  Pray  give  an  account,  wbather  1 
gare  any  direction  relating  to  the  priaonaia  ? 

Weimd.  1  nerer  saw  Mr.  Hnggina  thara 
but  twice,  and  that  waa  whan  the  nvtbonota- 
ijea  were  there. 

Huggins.  When  had  yoothalbookdalifarad 
la  your 

WUnd.  Two  dayabefim  Mr.  Fitch  diad: 
the  book  waa  bronght  into  my  banda,  which  1 
M|dnned  to  act  in  till  Mr.  Bigrare  caoie  in. 

Hamas.  By  the  writing  in  tbi||  book|  1  can 
MOfo  UopkiBB  ootof  bnm.  Wbeii  vaa  Hap- 
mamitmtnwQr 

Nr.Joat.Pwc  I  wiU  caU  FoUborpa  tn 
dear  np  this  matter. 

FuUkorpe  was  called  again. 

Mr.  Just.  P^€'  When  waa  it  yoQ  aaw  Mr. 
Hoggina  at  the  Fleet  priaon  ? 

jQrAorve.  It  waa  aonio  time  before  I  waa 
diacbarged.  It  waa  about  a  mooth  before  Mr. 
Ame  died,  and  I  likewise  saw  Mr.  Parriogton 
at  the  saoAe  time.  Mr.  Hopkiaa  was  there, 
and  then  came  in  with  Hnegins. 

Mr.  J  oat  Piigc.  How  men  did  yon  aee  Mr. 
HoKgina  there  ^ 

Iwiorpe.  I  saw  him  twice  at  the  prison, 
hot  once  at  the  strong  room. 

Mr.JuatPttc.  What  time  of  tbo  day  was 
il  yoa  aaw  Mr.  Mi^^  th«t  f 


I    lMkotp$.  It  wmh^nim  A^n  mi typi? e, 

and  chare  ware  there  Mr.  Rngginai  Mr.  Mon- 
Una,  and  Baraea ;  and  1  aaw  Mr.  tl«|VU» 
walking  npon  tbo  Bare,  when  Letios  tba 
qoaker  waa  tbaroi  and  I  beliaro  Mr.  GybM 
witbtbeoL 

noaiai  Farrtaf  fon  waa  again  called. 

Mr.  Jnat  Page.  Who  waa  at  the  9tmmg 
vaom  when  you  aaw  Hnggiaa  theror 

Fknimmim.  TbaaewaiaMr.  Hnggina,Hap* 
kina,  aiul  Barnca  these. 

HiiggMf .  1  big  leave  to  obaerfo,  that  Fil- 
tborpo  WM  diapbargod  on  the  7th  of  8eptembar» 
and  whether  I  may  not  be  allowed  to  Trffinrinr 
Walland  again,  to  know  if  Mr.  Oy  bkun  did  not 
give  all  orders,  snd  to  prove  that  the  constant 
uaage  waa  not  to  have  the  coroner  ait  opon  bo- 
dieain  mesne  procemF 

Mr.  Just.  Page.  Yon  may  ask  wbat  que*- 
tiona  yoo  tbiak  |»roper,  for  1  will  stay  here  till 
to-morrow  morning,  lo  give  yoo  an  oppavla- 
nity  of  going  on  with  your  deraoce  in  yonr  owit 
wav. 

Hag^tas.  I  desire  then,  my  kNrd,  bo  bmt  bn 
asked,  whether  Gybbon  did  not  ffive  all  oriem 
routing  to  the  prisoueraf^HW/aaitf.  He  did. 

Hufgint,  Whether  the  coroner  was  called 
in  to  sit  upon  any  bodice,  but  in  ezecuiioof 

Wclland,  We  never  bad  tbo  oorooer,  bnt 
upon  execution. 

Hugeims.  Whoae  aervant  was  Bamea  f 

Welhnd.  Mr.  Gybbon^s  servant,  I  aaw 
Gybbon  pay  biro  uxHiey. 

Huggim.  Did  you  ever  see  me  and  Bamea 
together? 

IfelUnd,  I  donU  believe  I  ever  did. 

Jiuggitu,  At  whoae  requeat  waa  Ame  pot  m 
the  siroog  room  ? 

Weliamd.  At  thereaoeatoftbepriaoncf*. 

Mr.  Jnat.  Page.  Name  at  whose  nsfaaal  ha 
waapntin.— Ilr//aai/.  I  can*t  tell. 

Mr.  Juat  P^e.  How  came  yoa  to  know  itf 

Welland.  I  was  in  the  lodge. 

Mr.  Just  Page.  Were  you  then  prcaentP 

WeUand.  I  was. 

Mr.  Jnst  Page.  Can't  yoo  name  ooa  of 
themf 

Welhnd.  No,  none  of  them  are  now  in  gaal. 

Mr.  J uak  Page.  Was  not  Farri^gton  theo  a 
prisoner  f—|fe/2aai.  He  was. 

Mr.  Juat  Pa^e,  How  loi^^  is  it  ainoe  yoi| 
were  concerned  in  the  priaon  f 

WelUmd.  In  Michaelmaa  17S9,  and  I  kaoir 
aothmgofitbefoie. 

Mr.  Just  Page.  Waa  there  not  a  baoeftt  ta 
the  warden  for  day-rulca  ^-^Weliamd.  Yea. 

Mr.  Juat  Page.  To  whoqfi  wu  the  m%mj 
nooouutcdforP 

WtUand.  It  was  aoeonoted  for  to  Biabap. 
The  Clerk  of  the  Papers  always  received  tba 
naooey,  and  I  have  been  there  aeveral  timea  at 
the  payment  of  money. 

Mr.  Lee.  Was  it  not  usual  to  give  aaoncj  for 
the  liberty  of  the  rulea  P 

WeUmmd.  Nr.  Gybbon  made  it  a  ciMlom  la 
tikalwogninaaaforavarylOOL  ftrtbclibtdtr* 
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Mr.  Im.  fkt  vcNi  kiww  of  way  uooey  inid 
to  Mr.  Huggins  r 

Welland,  i  don't  imow  aoy  was. 

Mr.  Lte.  Were  y<m  there  wbeo  the  strong 
fooni  WM  hw\%  ? 

Weliand.  I  wa4,  aiid  Ame  was  the  (!tst  per- 
•en  that  was  pot  is. 

Mr.  Le€.  I  ask  yoa,  whether  It  was  til 
finished  ?-^WeUdnd.  I  belief e  it  was  floored. 

Mr.  Lee,  Was  it  not  an  arched  fairltP 

Wetland.  It  was  a  kind  of  a  Tautt,  and  (here 
was  a  bench  in  it. 

Mr.  Lee,  Where  was  it  sitoated  ? 

Weilmnd.  It  was  about  three  yards  from  the 
(dunghill. 

Mr,  Lee,  Had  Ame  a  bed  there? 

Weliand,  He  had  a  bid  in  it. 

Mr.  Lee,  Was  he  not  in  a  naked  cimdition  ? 

Wetland,  Ho  was  in  a  naked  eondition,  whieh 
proceeded  from  bis  madness. 

Mr.  Lee,  Was  that  a  place  ix  finra  manin 
his  condition  to  be  kept  ini* — WelUmd,  It  was. 

Mr.  Lee,  Is  there  any  phice  so  bad  in  the 
prisoo? 

Wetland,  There  was  a  worse  place  where  I 
lay,  called  J  oHus  Cttsar's  ward. 

Mr.  Lee.  How  could  it  be  WbrseP 

Wetland.  hccaasO  many  people  lay  fn  it. 

Mr.  Lee,  Whether  writs  were  not  directed 
l>eputato,  or  Locum  TeneotiP 

Wetland,  They  were. 

Mr.  Lee,  Whom  were  the  writs  retonied  by  P 

Wetland,  fiy  Mr.  Huggios. 

John  Browning  sworn. 

Muggins,  How  long  hare  you  known  the 
Fleet  prison? 

Browning,  1  hare  been  a  prisoner  there 
above  twenty  years. 

Huggint,  When  any  body  died  in  the  Fleet, 
except  in  execution,  was  there  any  coroner's 
inquest?  <^ 

Browning,  Nerer,  but  when  in  execution, 
BIr.  Dickson,  who  was  Clerk  of  the  Papers  be- 
Are  Hoggins  came,  told  me  so. 

Huggins.  My  lord,  the  prison  being  rery 
full,  it  being  against  the  time  of  an  insokency, 
the  prisoners  grew  rery  riotous,  and  Mr. 
Gybbon  eouid  not  come  in,  so  that  there  was 
oo  place  but  the  strong  room  to  put  Arne  in. 

Mr.  Samuel  Green  sworn. 

Huggim,  What  was  the  state  of  the  prison, 
and  Uie  condition  of  it  in  1725  P 

Green,  I  was  had  in,  4n  February  17S4,  and 
came  out  the  latter  eot!  of  June  1735,  and  I 
applied  to  Mr.  Gybbon  in  February  1794  for 
a  room  :  Mr.  Qybbon  Said  he  could  not  help 
me  to  one ;  then  I  applied  to  the  nriaoners, 
and  gave  a  guinea  and  a  half  to  them  Tor  one. 

Huggim,  Was  there  a  court  of  inspectors  P 

Green,  Yes,  and  I  was  one  of  them,  and 
every  prisoner  that  came  in  paid  5s,  in  order 
to  apply  to  the  Court  of  Common  Pleas  to  re- 
gulate the  fees. 

Huggins.  You  did  place  people  in  rooms. 
Did  you  punish  any  prisoners  P 
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Ortim,  1  can't  say  we  did. 

Hugging,  Did  the  warden  dare  to  come  in  ? 

Green,  He  did  not. 

M  r.  J  ust.  Page,  Could  the  prisoners  set  open 
the  gates  P 

Green,  They  could  not  set  open  the  gates, 
because  there  was  a  turnkeT. 

Huggim,  Did  Mr.  Gybbon  offer  to  come  bP 

Green,  He  did. 

Mr.  William  Howard  sworn. 

Huggins,  Did  yon  know  £dward  Ame  P 
Howard,  Mr.  Ame  came  in  about  three 
weeks  befbre  I  went  out,  and  he  was  in  the 
same  room  wbeire  I  was,  and  wanting  somb 
goods,  Arae  offered  me  much  more  than  I 
thought  they  were  worth ;  for  which  reason  I 
did  not  apprehend  him  to  be  in  his- right  under- 
standing. 

Huggins,  Did  you  desire  him  to  bring  some 
friend  ? 

Howard,  I  think  I  might  desire  bim  te 
bring  some  friend. 

Huggim,  How  much  might  he  offer  P 
Howard,  He  oflfiBrcd  me  nine  guineas,  bet  I 
took  three,  when  I  sold  them  to  bis  friends, 

Mr.  Daniel  Woodcock  sworn. 

Huggins,  What  do  you  kndw  o^  Edward 
Ame? 

Woodcock,  He  came  into  the  Fleet  prisok  in 
1795,  and  I  was  a  prisoner  a  year  and  a  half 
before  that,  in  July  1793,  and  continued  there 
till  September  1725 :  and  I  remember  Arne^s 
beinsT  there  some  time  before  I  wasdisolmrged. 

Huggins,  Were  you  there  ^hen  he  was 
carried  mto  the  strongroom  P 

Woodcock,  I  was. 

Huggim.  Were  you  hi  the  c^lar  when  he 
was  taken  from  thence  P 

Woodcock.  I  were  upon  the  stairs  when  he 
was  carried  into  the  strong  room :  He  lay  up 
and  down  in  the  gaol  in  the  common-hall  and 
cellar,  till  he  was  carried  into  the  strong  room» 
ami  he  was  in  it  till  I  came  away. 

Huggim,  W^re  you  ever  in  the  strong  room  f 

Woodcock,  I  was. 

Huggins,  Do  you  remember  the  building  of 
\i?— Woodcock,  Ido. 

Huggim,  How  near  to  the  laystall  and  dung* 
hUl  is  it  P 

Woodcock.  Within  eight  or  ten  yards. 

Huggim,  Are  there  any  ligbts  P 

Woodcock,  There  is  a  place  te  pUt  in  drink  at, 
on  the  side  of  the  door. 

Huggim',  What  is  the  wall  made  of? 

Woodcock,  Lime  and  brick,  as  other  walls 
are. 

Huggins.  How  kmg  was  it  finished  before 
Ame  was  carried  in  P    . 

Woodcock,  I  can't  be  certain. 

Huggins.  Did  you  see  Arne  let  out  at  any 
time? 

Woodcock,  I  saw  him  let  out,  and  he  ran 
about  stark  naked. 

Huggins,  Did  you  ever  sec  him  naked  be- 
fbre he  was  put  ia  there  f^^Woodeoek,  Ne.. 
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Hugeint,  DidyoaefwieeBieattlMpriMiif 

Woodcock.  Y«fl,  wbea  the  prttboBOlMrMt 
were  th^re. 

Jluggint.  Did  yon  think  yoa  thoiild  have 
known,  when  1  eame  there  ? 

Woodcock,  It' was  at  well  known,  aa  if  tbn 
kinff  had  made  a  public  entry. 
^  Bug f  int.   Was  it  not  (hr  the  priaonen'  aeoa- 
rity  to  hare  Ame  put  there  ? 

Woodcock.  I  think  it  was. 

Huggint,  Who  sold  Ame  his  goods  P 

Wwdcock,  Captain  Howard  sold  Ana  his 
goods. 

Uuggims.  My  h>rd,  I  muat  oboerre  that  the 
court  m  inspeciors  punished  prisoners.  Did 
not  the  inspectorspunish  their  own  prisoners  f 

Woodcock.  Yfs,  they  put  them  in  the  stocks. 

Uuggint,  Could  Nr.  Oybbon  eome  into  the 
prison  ?'^Woodcock»    He  coukl  not 

Mr.  Just  Page.  Why  then  did  you  not  all 
go  out  of  prison  f 

Muggim.  Did  not  the  eoort  of  inapcetora 
dispose  of  rooms  f 

Woodcock.  leinHsay. 

Huggitu.  Did  yon  see  Bamca  carry  Ama  to 
the  strong  room. 

Woodcock.  I  saw  Ame  as  he  was  going  to 
the  strong  room  with  Barnes;  and  there  was 
m  complaint  made  to  the  court  of  inspectors; 
but  not  about  this  man,  but  about  others. 

Huggim,  Waa  he  a  quiet  man  ? 

Woodcock.  I  saw  no  other,  than  his  running 
ehout  like  a  nwidman. 

Huggint.  How  many  days  was  Ame  in  the 
•livmg  room  belbre  you  were  let  out  of  prison  P 

Woodcock.  I  was  let  eut  about  the  4th  or  5th 
ef  September,  there  was  an  applicalioa  made  to 
the  Court  of  Common  Pleas,  and  I  made  an 
MUant  against  Barnes. 

Mr.  SuMucl  Humpkryt  iwore. 

Huggint.  Wcrenot  yoa  steward  of  the  court 
ef  ioapcctoraP 

Humpktyi,  1  waa  ateward  for  aome  consi- 
derable time. 

Huggint.  When  was  the  court  first  erected, 
end  upon  what  occasion  P 

Mr.  Baron  Cmrter.  Mr.  HugginSi  how  you 
enn  apply  thia,  1  can*t  apprehend.  Mr.  Hum- 
phrys,  what  do  you  know  of  Af«e  or  the 
atroagroomP 

Humpkryt,  Mr.  Ame  waa  a  prisoner  there, 
when  I  was  there  first 

Mr.  Bwon  Cutter.  Where  was  he  when  he 
cmnefirstP 

Humpkrj^  A  person  of  his  name  came 
there,  whom  1  knew,  and  1  went  with  him  to 
ece  Mr.  Ame,  and  he  hved  intempermtely. 
This  gentleman^  after  he  had  been  there,  had 
Mpplied  him  with  mooe^,  which  he  spent  in 
liqttorB;  andafWraometimehe  was  much  al- 
tered in  hia  way,  and  I  saw  him  one  day  walk- 
ing wkh  his  hat  and  wig  off  in  the  rain,  aod 
tseknolkeof  it;  and  after  that  he  proceeded 
ta  fWither  extremitiea,  and  took  up  a  Wick-bat, 
•■d  thmrtd  it  npea  the  Bare. 


Mr.  Just  Pi^  Do  ye«  halitfe  he  had  eiiy 
dengn  againat  any  body  P 

Humphryt.  1  beKere  he  had  not' 

Mr.JnatPtfe.  Did  he  erer  hit  any  hedy  ? 

Hwmpkry.  I  do  net  know  that  he  did»  hot 
we.  had  appeehansioui,  that  he  nught,  efter 
being  in  that  condition ;  he  waa  an  elgeet  of 
great  compaaeion. 

Hug^nt.  What  was  his  hahanonr  P 

Humpkryt.  Hia  behaviour  waa  aoch,  thug 
he  waa  not  fit  for  a  bed*Mlow. 

Huggint.  Do  you  know  any  thmg  of  hit 


being  putintethealfooffni 

Humpkryt.  Before  he  was  put  into  that 
place  I  was  discharged. 

Huggint.  Do  you  remember  that  yon  eaw 
methereP 

Humpkryt.  1  don't  remember  1  aaw  jom 
there,  except  when  the  prothonotariea  wcft 
there. 

Hufgint.  Was  that  room  built  when  ye« 
weretbcreP 

Hesipilryf.  Acoerdmg  to  the  heat  ef  mj 
memory,  that  leom  waa  baik  while  I  wee 
there. 

Hutgint.  Was  it  not  a  staUe  before  P 

Humphrj^.  There  was  a  stable,  but  1  d0D*t 
apprehend  it  was  built  on  that  apot. 

Huggint.  Were  you  present  at  any  tim^ 
when  the  priaonera  desiied  to  hare  Ante  pot 
into  the  strong  room  P 

Huw^kryt.  1  do  not  kaew  it ;  it  waa  nftmr 
that  I  came  awaj. 

Huggint.  Did  Gybbon  dareT  to  eome  lain 
the  prison  without  leare  of  the  inspectors  P 

Humpkryt.  Blr.  Gvbbon  waa  very  unwilling 
to  come  in,  and  1  belief  e  the  reaaon  was,  he 
couM  not  come  in  with  any  aaAty.  Mr.  Oyh- 
hen  aent  one  day  to  aome  gentlemen  ef  the 
master  side  to  know,  if  he  nught  t enture  wilh 
safetv  to  the  Fleet  prisan,  lor  that  he  iHd  n 
mind  to  aee  the  repairs ;  upon  which  aMwer 
was  returned,  that  ne  might  came  in;  an4Hr. 
Gybbon  came  in,  and  1  went  about  with  hia. 

Huggint.  1  desire  he  may  be  asked,  whe- 
ther if  mny  nun  was  injured,  wouM  thaj  mot 
hate  complained  of  it  P 

Humpkryt.  1  was  there  when  Ame 
and  discharged  before  he  was  put  in  the 


room. 


Mr.  Tkomct  Dean  swom. 


Huggint.  Did  you  see  me  in  Ifce  ptiami 
during  the  time  Mr'.  Aroe  was  there  P 

Dean.  During  the  time  1  vras  there,  which 
was  till  the  19th  or  14th  of  September,  yoa 
were  not  there;  I  was  discharged  on  the  7th, 
but  stayed  a  week  atUr. 

Huggint.  Was  it  the  opinion  of  the 
that  Mr.  Ame  should  be  ooofioed .' 

Dean.  It  wa«. 

Huggint.  Wlio  provided  him  victnalaP 

Deem.  One  5Ir.  Louden  found  him  in 
and  drink,  and  he  was  allowed  for  it    i  hare 
seen  Mr.  Louden  ia  the  room. 

Huggitu,  Who  kept  the  key  ef  the 
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Dam.  IdMHknofr  wbokqitlhekcy. 

Muggins.  Did  yoa  see  Aroe  there  f 

Dean,  I  bare  seen  Arne  in  the  stroog  room. 

fli^^jM.  Wheu  was  be  carried  there  P 

Dean.  He  waseonaaitted  to  ihe  strong  room 
IB  July,  or  the  begiDoing  of  Aoj^ust. 

Huggim.  Did  yoo  see  me  with  Gybbon  T 

Dean.  I  weot  round  tk^e  Bare  when  Mr. 
Gybbon  was  in  the  prison,  and  waa  upon  the 
Bare  with  him. 

Att.  Gen.  Did  not  Gyhbon'a  servants  come 
iaP 

Dean.  They  did,  and  Gybbon  came  to  chapel. 

Att.  Gen.  nhereabouts  is  the  chapel  ? 

Dean.  The  chapel  is  within  the  walls  of  the 
prieon. 

Att.  Gen,  If  Mr.  Gybbon  dared  to  ?enture 
to  oome  to  chapel ;  how  came  he  not  to  coide 
at  othtf  times? 

Huggins.  Please  to  ask,  whether,  if  between 
the  hours  often  and  twelve  1  had  been  there,  I 
must  not  have  been  seen  ? 

Dean.  Captain  Pattison  and  others  went 
loimd  the  prison  with  Bfr.  Gibbon. 

Huggim.  The  question  is,  If  I  bad  beea 
there,  whether  you  would  not  have  seen  me  P 

Dean.  I  should. 

Huggins.  Had  not  Ame  a  broken  oonstio 
tiitionP 

Mr.  Baron  Carter.  Mr.  Huggins,  I  cannot 
admit  you  to  go  into  that  evidence;  I  don't 
know  what  advantage  it  will  be  to  you.  you  are 

King  to  prejudice  yourself;    ior  if  he  had  a 
>kai  constnotion,  there  was  less  reason  to 
put  him  into  tbestrong  room. 

Mr.  John  Louden  sworn. 

Sfuggins.  My  lord,  be  pleased  to  aak  Mr. 
lioud^,  whether  he  bad  the  care  and  custody 
of  Mr.  Ame? 

Mr.  Just.  Page.  Answer  that  question. 

Louden.  1  knew  Mr.  Ame  before  he  came  to 
prison,  I  had  some  acquaintance  with  him ;  he 
came  into  prison  about  the  Utter  end  of  June, 
and  some  gentlemen  spoke  to  me  to  have  Mr. 
Ame  table  with  me,  and  he  allowed  me  5f .  per 
week ;  but  the  gentlemen  grew  uneasy  at  his 
dining  with  them,  because  that  he  was  some- 
thing out  of  order,  and  some  time  afler  growing 
worse,  the  gentleman  with  whom  he  Uy  quar- 
relled with  nim,  and  1.  could  not  afford  to  board 
him  any  longer,  he  not  being  able  to  pay  me ; 
and  aftor  he  was  turned  from  my  table,  some  of 
the  Upholders'  Company  came  and  desired  me 
to  dine  him  as  usual ;  and  every  morning  I 
carried  him  a  breakfast,  and  a  plate  of  not 
victuals  and  drink,  and  I  had  the  key  of  the 
room  in  two  or  three  daya  after  he  was  put  in. 

Mr.  Just  Page.  How  came  you  by  the 
key? 

Louden.  Sometimes  it  was  half  an  hour, 
sometimes  an  hour  before  I.  could  find  the 
officer,  and  I  said,  if  they  would  not  let  me 
have  the  key,  1  would  not  furnish  him  viith 
victuals.  .       ' 

Mr.  Just.  Page.  You*  had  tha  liberty  of 
geiog  ittt  oonld  you  let  hiin  put  ? 


Lmdm,  Though  I  bad  the  key,  and  had  the 
liberty  of  going  in,  I  had  no  power  to  let  hint 
out.  He  was  never  out,  from  the  time  be  waa 
put  in,  but  once,  and  that  was  when  some  ser- 
vants of  the  Upholders'  Company  came  to  see 
him,  and  then  Barnes  lockea  him  up  ^;ain ; 
and  when  he  was  out  he  was  stark  naked,  and 
ran  into  the  chapel  with  the  feathers  all  about 
him,  and  T  went  to  take  him  to  carry  him  in 
again,  but  he  was  very  sturdy,  and  would  not 
let  me. 

Huggim^  In  all  the  time  ^*ou  had  the  ker, 
and  the  custody  of  him,  which  was  from  the 
third  day  after  his  going  into  the  room,  till 
three  da^s  of  hb  coming  out,  did  you  see  me 
in  the  prison?— Xovifen.  I  did  not. 

Huggint,  Do* you  think  yon  should,  if  I  had 
wmef-^Louden.  Yes. 

HugginM.  If  i  had  been  in  the  house,  should 
you  have  seen,  or  heard  of  it  ? 
Louden.  I  should. 

Huggint.  Did  auy.body  sit  up  with  Mr. 
AraeP 

Louden,  There  wss  somebody  sat  up  with 
Imn  a  few  nighta  before  he  died. 

Huggint.  I  submit  it  to  you,  my  lord,  who* 
ther  I  shall  produce  the  people  of  the  Up- 
hplders'  Company  that  sat  up  with  him. 

Mr.  Just  Page.  Tint.  wUl  be  of  no  great 
use  to  you. 

Huggint,  Was  there  a  court  of  inspectors, 
who  governed  the  prisoners? 
Louden.  Yes,  there  was. 
Huggint.  Do  you  remember  you  saw  Mr. 
Gybbon  there  then  ? — Louden.  No. 

Huggint.  Did  the  prisoners  dispose  of  their 
rooms  P—IiOtt^fi.  Yes. 

Mr.  Baron  Carter.  1  don't  understand  very 
wdl  what  way  you  propose  to  make,  your 
defence ;  if  Mr.  Gybbon  bad  the  sole  power, 
then  the  court  of  inspectors  could  not ;  first 
Mr.  Huggins  is  not  concerned,  because  Gyb* 
bon  was ;  and  then  be  could  not  be  concerned, 
because  the  court  of  inspectors  was.  Mr, 
Huggins  I  take  to  be  warden,  and  Gybbon 
deputy -wardeu. 

Att.  Gen.  What  kind  of  a  place  is  the  strong 
room? 

Louden,  It  is  a  brick-wall,  and  arched  over 
with  bricks,  and  the  floor  is  boarded,  and  at 
that  time  a  bench  went  across  the  room.  There 
is  a  hole  over  the  door,  with  four  or  five  iron 
bars,  and  a  hole  big  enough  to  put  a  quart-pot 
in  by  the  side ;  it  was  a  new  budt  room,  about 
six  or  eight  weeks  before  Ame  was  put  in,  there 
was  no  chimney,  fire-place,  nor  any  conve- 
nience to  ease  nature. 

Att,  Gen,  Was  it  not  the  occasion  of  his 
death? 

Louden,  It  was  possible  it  mis^ht.    I  believe 
it  might  do  him  prejudice  as  to  bis  health. 
Att.  Gen,  Did  it  hasten  his  death  ? 
Louden,  I  do  not  know  but  it  might ;  I  be- 
lieve it  did  hasten  his  death. 
Att,  Gen,  Who  gave  you  the  key  ? 
Louden.  The  turnkey ;  and  i  restored  it  to 
him  again. 
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Jii,  Gen.  Am  you  came  to  lake  ohaige  of 
il,  dill  you  alwayii  keep  Uie  key  P 

Louddn,  Humetiuiaa  1  bad  it,  and  sDmetimef 
thav  had  it. 

Mr.  Juat.  P«^e.  Oovou  believe  you  ooaM 
bavr  lived  tliereaix  week*,  if  yon  bad  baen  put 
IM  ibat  room  P 

Luuc/cn.   1  daoU  beliere  I  oouM. 

Morj^an  Cvyn  sworn. 

Hvggint,  Were  you  a  priaoner  all  the  while 
Mr.  Arue  wai  there  ?— (irj^n.  Y«. 

Muggins,  Did  you  >«•  mv  iu  ibe  house  di|r- 
ing  that  time? 

CiL'itn,  I  did  not  hear  tbat  you  bad  been  in 
the  house  all  the  time  be  was  a  priaouer  there, 
nor  did  I  see  vou. 

Jiti^giin.  bo  you  tbiiik  if  1  had  come,  you 
alinuld  have  set* n'roe  ? 

Gnyn.  I  do  think  1  thoold. 

Hui:gins.  My  lord,  I  have  wiloesses  to  prove 
that  I  was  in  Hampabire  I'rom  the  Umiiining 
ol*  Si'ptruiber  till  ihe  middle  of  Septiruibor ; 
that  one  part  of  the  time  that  Hopkins  aud 
myself  are  said  to  be  at  the  strong  mvai  I  vaa 
out  of  town,  and  another  part  that  llopkus  wu 
ooK  of  town. 

H'lii,  Uuggimi  sworn. 

Mr.  Just  Pa^'f.  Yon  are  sun  la  the  pri- 
wovn  ? 

II  /.:.  Hbggiiu,    I  am,  my  lord ;  1  bavv  a 
hoLiM*  iu  iCampshire,  and  i'wmemher  by  ai 
▼era!  t\r\'uutsunce*,  thai  my  fatbar  came'tbei 
the  Isi  of  8rpiember»  and' cooiittaed  ftU  the  > 
14111  or  16!h. 

Hhggixs,  \\4S  1  froai  yo;v  bowse  daring 
thai  lure? 

is  1.  //mjij:  V.  Nerbcr  my  fath«r  dov  myvcif 
wrcr ;  thai  i«i:*.g  the  I M^;  facaiMa.  my  tlibcr  I 
was  .liSer.t  tnMi-.  h«4  bususeii*.  awd  waa  mm  at' , 
lo«:i  4t  air  inpov^:^  Ox<«d<  j*«. 

K..  ijri  5.-».:  i  swim. 

Hn^^i.ts.    1  s'^s^-v  h<  uiv  b«  asked,  my  i 
kv^,  whether  be   »;i*r  uie  li  Had<piihirc,  in 
ir-\S  at  BJv  wr*-*  "• 

iimi'r.  Mv  knJ.  I  yx^v  >fr.  Hog^ns  in 
Haic;»!?:2":re  iw:i  the  14iii  or  15Th  of  Sep- 
ItRiU'r  in  ibis  ycir :  and  htf  wu  QkewiM  there 
s^iii-»  Lr:sj  ia  Au^  ii.  ! 

Mr  Jjst.   F.\...    Wis  Mr.  Hoggins  twice  ' 
thtrv  i  i  'Jul  «i  EU!i:cT.' 

^V...>.  He  w^ there  I'cr  a  great  many  days 
ai  tffhe  i.oirf. 

3ir.  Jiist.  Fi^-f.  I>M  he  go  ap  to  London,  ! 
asdcome  Ji^ws  Jii^^a  '  I 

^yrt:  i.  I  C4  in«ii  !^v  wl-.eiiier  he  d'd  or  not.     | 

Mr.  Ju5t.  f'.-^'i.-.  IKu  be  cutoe  up  aoj  do>in 
ie**r;*i  l:tw«-*.' 

■Na*.  i.    Uf  nu  cuc>uui!v  iL^e.c  ivr  fonie 

Ml-  J.:s:.  r^;.  W':^:  ar*  y«"i  ' 

S/... :.  1  j:i:  :^::jifci.  ^iit;  w>;a:«:  wluch  Mr.  : 

f:'j^'/-Tiw.   I':    %..'•:  .%4.t.*  or   :.\  beiv^  at  mv 
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Xni^Al.  Yon  were  there  bolwacB  tbe4lh  m4 
11th  ot'Heptember,  and  aUyed  ISdaya. 

HuggiMi,  When  did  Irstum? 

Atii>*<.  The  15th. 

Huggint.  Was  I  there  in  Augoat  too  7 

Knighi,  Yuu  were  Ibere  between  Urn  ttlk 
and  14tby  and  stayed  aeveo  daya. 

Charltt  Bird  sworn. 

Huggins*  Do  you  know  of  my  beingnl  mj 
son's  h«iuse,  in  liamiwbire,  in  1735  P 
B.rii.  You  were  there  iii  August,  17S5, 


the  7ih,  but  I  cannot  sa v  bow  Wng  you  >M9mI 
there ;  then  you  came  down  onlhc  lat  of  Hap- 
tamber,  and  ratunwd  tlie  15th  of  the  aaan 
month. 

Hufgims.  My  lard,  1  went  from  tbasot  kt» 
Beriwbire. 

Juma  Grten  sworn. 

^"ggi^f'  Did  yon  ace  roe  in  Hsmpaiihw  Wl 
my  fion's  in  1725  ? 

'Grten.  1  was  a  servant  than,  and  Kvnd  is 
Hanipbhire  at  the  ssom  time ;  and  yon 
there  on  the  1st  of  September,  and 
till  ibe  llth;  and  inlbeaameyear  yea 
thtre  in  August. 

JoAn  Tuekfr  sworn. 


trtfti 


know  iIm 


Huggim.  Whom  ara  yon  ear  tint  tef 

Tucker.  To  air  Gctwtpe  Oxcndan. 
J      Hmg^uu,   Waa  1  any  tiose  in 
!  1785.- 

Tucker.  You  were  there  in  Sepleasbfr, 
aal  on  the  17th  I  carried  you  from  Witi 
ui  Berkshire,  to  Heak}  upon  Thaaacs. 

Hug^itiM.  Did  you  carry  me  any  faith 

Tucker.  No. 

3fr.  Just.  Pmge.   When  did  Mr.  H 
come  there .' 

Tutiker.  1  did  not  mind  that ;   I 
time  when   I  carried  him  from  thcona^ 
cannot  tall  when  be  came  there. 

Sir  George  Osendcn  awom. 

Sir  G.  Omdem.  My  bird,  Mr.  Muggins wi 

be  «rame  I'rom  his  son's  about  the  15tb  of  8ap* 
tember,  and  came  to  Henlev  about  the  Ifik, 
1  remember  very  well  thai  )lr.  Ilufrfiav  waa 
atroy  house  in 'Berkshire,  bt-cauae  sir  Cecil 
Bishop  being  there  (it  waa  the  day  before  er 
after  Watlington  fair,  which  waa'tbe  Ittlh), 
Mr.  Hucipns  uflfered  ki  pvrcbaie  a  little,  taaa 
of  him,  which  Mr.  Hutsuma  *aid  he  wowU 
make  a  present  of  to  bis  ^oo.  which.  I  thougfal^ 
was  a  kin<l.  t;<KMl*ujinred  art :  be  went  awwj 
uD  the  Wtli  or  Itilfa,  and  I  r^iiMr  b*liev«  it  was 
ihtf  idih.  because  on  thai  dav  I  «ant  le  Wm- 
l:'-^ioii  ttttr. 

>lr.  Ju«t.  Pu^e.  How  long  did  Mr.  Hv^ 
;^iL<(  NiA^  at  \i>ur  kooM'  ? 

Nr  if.  ()friij>.i  Mr  ITug7tu« wasnotlhass 
tHu\et««'>  liavs,  aoii  said  that  he  oaaseoiitef 
Hampshire. 

Daatfi  Hj^  k.fu  »iioni. 

fiag^aai.  1  «Mt  obacrve,  wy  lerd,  ttewil* 
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nU,  Uurt  Mr.  fiUipkm  wis  with  Bie, 
thai  he  was  present  at  the  atroDflr  nKMD. 

Mr.  Just  Pof  e,  Mr.  Ho|>kiDa,  pray  when 
dtd-VMi  go  out  of  town  ? 

AopAMi.  I  Mvent  in  iho  Ox(hrd  coaijh  on 
Monday,  the  97th  of  Septemher,  17S5,  and 
got  10  Oiford  that  night ;  andonToeMlay  took 
the  Worcester  coach  to  Moreton  in  the  Marah, 
•nd  wont  irom  thenoe  to  a  plane  called  Barton, 
to  one  Mr.  Oakley's,  a  relation's. 

HMgfius.  When  did  you  return  ? 

Ibpkku.  Inanskaokon  the  14th  of  Oo- 
lober  in  the  same  year. 

Hug^fu.  I  desire,  my  lord,  he  may  he 
iriredi  tf  emr  -he  aanr  me  in  the  prison  in  the 
month  of  Septeoiber  f 

'    Hefkhu*  A  0,  nor  in  detohnr ;  (or  3^10  were 
BOC  oooiehfMsk  on  the  19th. 

Ifi^'fif.  Wereyooatthodoorofthestroof 
room  with  me  P 
'    UBflaaM,  No,  i  wis  there  hy  mvself. 

8013.  Chethire,  Do  you  know  Mr.  Farring- 
lon  f-^S^kim.  Yes. 

&r|.  Chetkire.  Doftt  yon  mrtiBQiher  that  he 
lAhcve  with  you  ? 

JUopkim,   I  don't  rememhcr  any  cesapany 

IS  there  then. 

fierj.  CAeaftire.  Was  Banes  there  f 

Hopkmi,  tio, 

fieij.  Ckakin.  Who  opened  the  door  ? 

Hopkwi.  I  cannot  tell. 

Serj.  Ckithire.  Did  you  see  Mr.  Ame  P 

Hopkins.  1  sai?  bim  Uiere  ;  he  was  naked  ; 
be  had  something  about  him  white,  but  I  can- 
not say  what 

fiery  Ckeakire.  Had  veu  no  diseoorse  ahont 
this  man  P — Hopkint,  No. 

fief).  Ck€$hire.  Did  not  Mr.  Gybboo  send 
yon  to  Mr.  Hoggins aboot  AmeP 

Hvpkini,  Mo. 

Serj.  Cheshire.  When  you  were  at  the  door, 
did  you  not  wbbper  to  any  one  P 

Hopkins.  No. 

8erj.  Cheshire,  Whose  servant  was  Barnes  ? 

Hopkins.  He  was  serrant  to  Gybbon. 

Sen.  CtoAire.  Who  named  him  a  watch- 
man r 

Hopkins.  He  was  a  watchman  when  I  came 
there;  and  i  sow  Gybbon  pay  him  several 
times. 

Serj.  Cheshire,  Whom  were  you  appointed 
by? 

Hopkins.  T  was  recommended  to  Mr.  Gyb- 
bon bf  Mr.  Hoggins. 

Seij.  Cheshire.  Did  yon  do  any  business  for 
the  nrisoner? 

Hopkins.  Yes,  and  attended  him  constantly 
at  his  house  erery  morning  ;  but  J  nerer  had 
any  thing  for  that  trouble. 

8er|.  Cheshire.  Did  you  buy  your  place  P 

Hopkins.  No. 

Seij.  Cheshire.  Did  you  take  all  those 
journeys  to  Mr.  Hoggins  lor  nothing P 

Hopkins.  He  had  seldom  any  thing  for  me  to 
^ ;  I  was  in  the  morning  generally  with  him 
about  seren  o'clock,  and  left  htm  by  nine. 

Serj.  Okukire.  J>»  ^ntenip  Mrs.  LoMntsP 


Hqfkins.  Tss. 

Serj.  Cheshire.  Had  yon  no  di^cenrse  with 
her  about  Ame  as  to  bis  condition  P 

Hopkins,  I  do  not  remember  I  bad. 

$«r|«  Cheshire.  Mr.  Hopkins,  pray  consider 
with  yourself,  and  answer  directly,  whether  .or 
po  Mrs.  Le  Points  did  not  deiive  yon  to  speak 
to  Mr.  Hu'^urios  about  Ame,  and  you  said  you 
would,  and  that  yon  came  to  her  after,  and  tokl 
her»  that  yon  had  spoken  to  Mr.  Hugjgrins,  And 
that  he  said  it  was  no  business  of  hu?  ffray 
consider,  and  recollect  yourself. 

Hopkins.  I  cannot  recollect  it 

Seij.  Cheshire.  Hov%did  Ame  cgme  into  the 
&mDg  room  P — Hopkins.  1  do  not  know. 

fisfj.  Cheshire,  jiow  long  was  he  there  P 

Hopkins.  Six  weeks. 

Ssij.  Cheshire.  How  long  w«s  it  in  that  time 
before  yoq  heard  he  was  mne  ? 

JKt^Las.  It  could  not  be  long. 

Ser|.  Cheshire.  How  long  after  the  begiiBing 
of  the  six  weeks  was  it  that  you  saw  him  insre  P 

Hopkins,  I  cannot  teU  how  long ;  it  coidd 
not  be  long; 

Serj.  Cheshire.  Was  there  any  matter  in  the 
0»»l  thitt  yen  did  not  acquaint  Rlr.  Hnggins 
with  ? 

Hopkins.  I  seldom,  acquainted  him  with  any 
of  the  transaotiens. 

Serj.  Cheshire.  Do  .you  remember  you  aop 
qnainted  him  with  this  man's  being  in  the 
strong  roomP      "^ 

Hopkins.  I  do  not  know  I  did. 

Serf.  Cheshire.  Did  you  hear  any  complaint 
of  bis  being  in  that  place  P 

Hopkins.  I  cannot  say  that  I  heard  any 
complaint  of  his  being  there. 

Serj.  Cheshire.  I  naire  in  my  hand,  Mr. 
Hopkms,  an  examination  of  your's,  and  1  woidd 
have  yon  consider  with  yourself,  and  I  will  ask 
vou  one  question  or  two.  Do  you  think  the 
keeping  the  man  in  that  phice  wua  tite  cause 
of  his  death  ? 

Hopkins.  1  liad  been  rery  credibly  informed 
of  the  indisposition  of  Ame  before. 

Serj.  Cheshire.  Upon  the  oath  you  haretaken, 
was  not  Aroe's  lieing  confined  in  Uiat  place  the 
occasion  of  bis  death  P 

Hopkins.  I  cannot  say,  upon  the  oath  that  I 
hare  take|i,ithat  it  was,  as  he  was  mad  and  sick 
before  he  was  put  in  the  strong  room.  I  belicfo 
the  madness  was  the  occasion  of  his  death. 

Att.  Gen.  How  long  after  Mr.  Ame  wan 
confined  was  it  tliat  you  saw  him  7 

Hopkins,  1  cannot  aay  how  long  ;  I  heliofa 
it  was  in  the  month  of  September. 

Ati.  Gen.  Did  not  yon  see  him  more  than 
once  ?'^Hopkins.  1  do  not  remember. 

Att.  Gen.  1  ask  yon  again.  Did  not  yon 
see  him  more  than  onceP 

Hopkins.  I  do  remember  I  aaw  bim  a  JO- 
cond  time  lying  on  the  floor,  and  the  upper 
part  of  his  body  was  then  naked. 

Att.  Gen.   Was  any  prisoner  in  the  Fleet 
confined  in  such  a  strong  room  before  ? 
-     Hopkms,   None  was  put  in  therabefiiinv  n^ 
in  any  such.  -^ 
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Att.  Gen.  Wbit  kind  of  room  was  it  ? 

Hopkins,  The  roof  was  arched ;  it  was  bailt 
eren  with  the  ground,  and  built  not  long  before 
Ame  was  put  io  there. 

-  Ait,  Gen,   Did  you  observe  the  condition  of 
tfie  wall  ?'^Hopkin9.  The  room  was  damp. 

Att.  Gen.  What  officer  were  you  belongiog 
«o  the  Fleet  P 

Hopkins.  I  was  Clerk  of  the  Inquiries. 

Att,  Gen.  Did  not  you  go  to  Mr.  HnggiM 
frraaently  ? 

Hopkins,  1  went  to  Mr.  Huggins  three  or 
four  times  a  week. 

Att,  Gen,  What  did  you  go  to  Mr.  Hng;- 
gios  upon  ? 

Hopkins,  J  went  to  him  about  his  own  bu- 
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Att,  Gen,  Did  you  never  attend  him  on 
mornings  about  the  business  of  the  prison  ? 

Hopkins,  I  hare  acquainted  him  with  some 
lliiiigs. 

Att,  Gen,  Did  not  yon  acquaint  him  with 
mtten  of  consequence  in  the  prison? 

Hopkins.  I  did,  if  they  were  matters  of  any 
fOnsequeoce,  or  extraordinary. 

Att,  Gen,  Did  not  you  acquaint  Mr.  Hug* 
gins  with  Mr.  Ame's  being  there? 

Hopkins,  The  reason  is  why  I  did  not,  that 
I  went  out  of  town  on  the  87tb  of  September, 
•nd  did  not  return  till  the  14th  of  October. 

Att.  Gen.  I  ask  you,  Whether  you  believe 
in  yoiir  conscience  you  did  acquaint  Mr.  Hug- 
gins  or  not  ? 

Hopkins,  It  is  very  likdy  I  did,  if  I  was  de- 
ilred. 

Att,  Gen.  Do  yon  believe  in  your  conscience 
you  did,  if  you  were  desired  ?    • 

Hopkins.  Why,  I  verily  believe  in  my  con* 
science  I  did,  if  I  was  desired. 

Att.  Gen.  How  do  you  know  Arne  was  mad  ? 

Hopkins,  I  beard  that  he  was. 
'    Att.  Gen.   Would  not  his  own  room  have 
been  a  sufficient  confinement? 

Hopkins.  I  believe  it  would. 

Att,  Gen,  Did  you  receive  any  order  firom 
•Mr.  Huggins  for  the  relief  of  this  man  ? 

Hopkins,  1  do  not  know  that  I  did. 

«  £Upon  which  his  Exammation,  which  was 
taken  before  Edward  Hughes,  esq.  upon  oath, 
vas  read,  to  shew  his  prevarication.] 

Mr.  Just  Page.  I  ask  you,  Whether  in  the 
nonth  of  September,  there  were  not  a  great 
many  people  discharged  out  of  custody,  and 
whether  there  was  not  any  one  room  that  be- 
came empty  ? 

^  Hopkins.  I  believe  there  was,  for  fifty  or 
AXtv  persons  were  then  discharged ;  but  1  bad 
nothing  to  do  with  the  affair  of  rent. 

Mr.  Just.  Page.  Was  there  any  room  better 
than  the  strong  room  empty  ? 

Hopkins.  Any  room  was  better  than  the 
•trong  room. 

Mr.  Just.  Page,    How  long  was  Ameeon- 
tmued  there  after  the  7th  of  Sq»tember  P 
•    Hopkins,    lie  wai  continned  then  till  he 
died. 


Mr.  Just  Page.  Was  there  any  toon  In  the 
hf  use  so  bad  as  that  P 

Hopkins.  I  do  not  know  of  any. 

Mr.  Just.  Page,  When  so  many  were  dis* 
charged,  might  there  not  be  a  room  that  Ame 
mignt  be  pot  in  P 

Hapkhu,  I  do  not  remember  any  dispoaitioB 
ofrsoms. 

Mr.  Just.  Pagt.  Were  there  no  places  empty 
where  the  fifty  or  sixty  by  ? — Ht^kins.  Yes. 

Mr.  Just'  Page,  Was  tocre  not  a  room  then 
for  one  man  to  fie  in  P — Hopkins,  Yes. 

Att.  Gen.  Had  you  any  disoonrse  with  Bi« 
shop  about  Ame? 

Hopkins.  I  do  not  remember  he  ever  spoke 
to  me  about  him. 

Att.  Gen.  WA  Mr.  Gybbon  never  speak  to 
yon  m  the  presence  of  Biiaiop,  to  speak  to  Mr» 
Huggins,  that  some  care  might  be  taken  of 
Amer— HopAifM.  He  did  not. 

Att.  Gen,  Did  Mr.  Gybbon  order  yon  to 
speak  to  Mr.  Huggius  to  get  him  into  Bethle- 
hem, and  to  spekk  to  Mr.  Taylor  to  get  him  in  P 

Mr.  Jost.  Page,  I  must  obser? e  that  Mr. 
Huggins  owned  that  he  only  did  it  (speaking 
of  Ame*s  being  got  into'Bethlehem)  as  a  friend, 
and  noi  guatcnus  warden. 

Mr.  Lu,  Mr.  Hopkins.  I  ask  you,  Whe- 
ther you  at  any  time  spoke  to  Gybbon,  or  any 
one  dfse,  to  give  Mr.  Huggins  notice  of  Ame's 
being  in  the  strong  room  ? 

ncpkms,  I  do  not  know  that  I  did. 

Thomas  Smith  sworn. 

Huggins,  What  resolution  did  the  Up* 
holders' Company  come  to,  as  to  the  discharg* 
ing  Ame  out  of  the  Fleet  ? 

Smith,  He  was  servant  to  the  Company  of 
Undertakers  at  Exeter  Change. 

Mr.  Just.  Page,  Do  you  know  if  Arne  was 
to  be  discharged,  or  how  ? 

Smith,  Martin  and  others,  members  of  the 
said  company,  first  arrested  him,  and  be  was 
carried  to  a  bailiff's  in  Hare- court,  and  lay 
there  a  considerable  time,  and  then  was  car- 
ried to  the  Fleet ;  and  upon  an  application  to 
the  Company  of  Upholders,  they  agreed  to  dis- 
charge bun,  and  get  him  into  Bethlehem. 

Huggins,  My  lord,  he  was  a  very  sickly 
man  before  he  came  there ;  and  I  desire  the 
witness  may  tell  you  what  condition  he  was  in. 

Smith.  In  the  month  of  April,  1725,  he  was 
in  a  weakly  condition. 

Mr.  Just  Page.  Mr.  Hnggios,  I  cannot  ad- 
mit you  into  that  evidence. 

Muggins.  1  desire  to  caD  people  to  his 
character. 

Mr.  Thomas  Ame  sworn. 

Huggins.  He  was  chief  mourner  to  Ame ;  I 
desire  he  may  acquaint  you  what  relation  he 
was  to  him. 

Ame,  Edward  Ame  was  my  uncle's  son :  I 
know  that  he  was  in  prison ;  he  lay  some  time 
at  an  officer's  house,  and  from  thence  was  re- 
moved to  the  Fleet 

fielgm,  WhaA  dM  y<Hi  fo  to  him  r 
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•t  before  he  di«d  I 
id  they 


•aid  be  was  locked  up,  and  direcled 
U>  Ur.  Looden,  Hr.  JemiogbaiD'a  man. 

Unggitu.  WaatbedoortliU? 
.  Ante.  It  wai  padlocked;  be  lay  down  at  the 
^e  of  ibe  Mom  near  tbe  door,  and  I  foand 
aeoM  rage  aboat  bin.  Be  knevr  me,  and  took 
Bw  by  tbe  band;  be  wm  tben  veiy  ill,  and 
oouldltatdlj  speali.  I  adied  him,  wbat  wee 
beoome  of  bis  ring,  mbI,  ^old-beaded  cane, 
umI  otb«r  tbiegs  of  valuaf  He  (poke  nrj 
ftiot;  I  with  much  difficulty  otidentaod  by  a 
Wold  now  aed  tben,  (hat  one  Searia,  a  meicer, 
bed  got  aoote  of  them ;  aud  aflerwarda  upon 
eaqinry  fband,  that  be  had  bis  gold  watcb, 
wbieb  be  bad  lout  him  fourteen  gnioeas  apoo. 

Hmggimi.    Did  be  make  any  complaint  to 

Ante.  He  wai  not  capable  of  complamiiy, 
beiiv  (o  very  weak. 

Hyggin*.  Wbat  Kate  of  beallh  wte  be  in 
before  he  came  there? 

.    Arne.    I  faeliere  he  wae  in  a  waating  condi- 
tian  hctore  ba  waa  arreated. 

Ait.  Gtn.  Did  you  hear  any  complaint  aa  to 
hia  be  log  In  (he  itrong  room  F 

Atnt.  By  bim  I  did  not 

Alt.  Ota.  At  the  time  when  ^oa  came  to 
fnHt  hka,  wai  tbe  room  in  a  coudjiion  for  a  aick 
or  a  well  man? 

Ame.  1  bdiere  it  waa  not  Bt  fbr  a  nek  or  « 
well  mil)  to  be  io  iL 

All.  Gen.  How  Idde  do  y^n  tbiak  yon 
•onld  have  lited  if  you  had  been  confinu  in 
that  room? 

Arne.  I  could  not  baTe  lived  lix  or  feren 
4aye,  aod  could  not  belieie  eny  amt  alire  oould 
be  there  six  or  ae* en  weckf . 

All-Ce*.  How  often  were  you  tbereF 

Ame.   1  ncTerMw  it  but  once. 

Alt.  Gtn.  Do  you  think  yon  cooU  bave 
lired  there  lix  werki  F 

.  Amt.  I  tbiok  I  couM  not  Kts  aiz  weelu  in 
tbe  damp  without  fire  or  iModle. 

Huggint.  My  lord,  I  deiirB  to  call  aome 
geDtlenen  to  my  cbaracler. 

Hr.  JatuFagt.    That  you  may  do  if  you 


Sir  George  Otenden,  btrt.  awom. 
^  G.  Ozenden.  Hy  lord,  1  ha*e  known  Mr. 
Ho^na  about  nioe  years,  but  baTe  been  more 
ULiticalarly  acquainted  with  him  tbeae  fonr  or 
Sreyearalaat  pact;  I  never  took  him  to  be  an 
IH-natured  or  batbanraa  man,  and  do  not  bcGere, 
willingly,  he  would  do  an  inhumane  thing  to 


fir  JoAh  Hinde  Cotton,  ba^  awoni. 

Btiggim.  Pray  j^n  an  acoonot  bow  long 
yoM  ba*c  known  me. 

Sir  J.  Ctttoa.  My  lord,  I  hare  known  Hr. 
BagqfiB*  about  foar  or  6*e  y^etua,  and  bate  had 
•ceasHn  to  be  a  good  deal  with  bim.  I  beltere 
tin  to  b«  »  gaod-oalarwl,  bmoHe  mail  i  ni 


beKere  in  my  eonacience,  be  would  not  haT« 
been  guilty  of  the  cruel^  laid  to  his  cbai^. 
Rotert  Finer,  esq.  iwom. 
Finer.  Hy  kird,I  bare  known  Hr.  Haesiu. 
erer  aince  I  can  remember  any  thing  at  d^  h* 
baa  been  cmiccmed  for  our  family  these  fbrtr 
or  fifty  yean,  and  I  lired  with  him  two  ycai^ 
together ;  and  I  take  bim  to  be  a  good-naturej 
and  humane  man;  and,  io  my  cooaclence,  be- 
Uere  he  would  not  be  goilty  of  a  cruel  tiling  to 
any  man. 

John  Btdget,  eaq.  sworn. 
Bedgei.  My  lord,  I  haTcknown  Hr.  Hng. 
gina  abont  six  year*,  and  always  look  bim  for 
a  good-natured  and  humane  man;  and  heTii 
■iaoe  bod  an  opportunity  of  knowing  aereral 
inatancea  of  hia  generoMty  and  good-natura 
withonl  fee  or  reward :  1  have  known  him  six 
or  aeren  years  as  a  general  acqaaintance,  and 
he  wa*  tery  good  naiured  and  humane  ;  and 
some  time  since  I  bare  known  aome  instancea 
of  great  generoaihr  and  good-natore,  merely 
for  tbe  pteaaure  of  doing  good,  without  fee  or 

Juhn  Knight,  «q.  aworm. 
Knight,  Hy  lord,  I  hare  known  Mr.  Bug- 
gins  these  eight  or  nine  years  paat,  and  fre- 
i^ncntly  had  opportunities  of  being  in  conrcna- 
tion  with  him,  aod  1  always  took  bim  to  be,  aa 
&r  aa  any  man  liriog  from  doing  anyj  thing 
thai  was  cruel ;  and  slnaya  acted  agreeable  to 
the  cbaiacter  of  a  humane  man  ;  and  I  am 
rery  aorry  any  such  thing  sbouM  be  laid  to  bia 
charge, 

Christopher  IMlion,  eaq.  swom. 
TilltoH.    Hy  krd,  I  bare  known  Ur.  Hup. 
fiTe-and4birty  yean,  not  superfi< 


n  onblamablej 
'        a  crndry 


and  I  nerer  saw  any  thing  t 
orill.ns^o;  and  nave  uwi_ 
for  these  thirty-fiTB  years. 

Major  CAwrcAi/Iswora. 

Hajor  Charchill.    Hy  bird,  I  har»  known 

himtneae  forty-fire  years,  and  hare  bad  fra- 

Suent  communication  with  him,  and  always 
mod  him  a  friend  and  a  man  of  humanity, 
despising  of  money ;  (here  was  one  thing,  in  a 
most  particular  manner,  I  will  acquaint  yont 
lordship  of. 

Mr.Just.  Po^e.  I  can't  admit  you  into  a 
particnbr  character,  but  yon  may  go  on  with 

ll^or  ChHrckilt.  1  nerer  thought  bim  ca- 
pable in  thought,  word,  or  deed,  of  doing  a 
cruel  tbit^. 

Zlomot  GiSMm,  esq.  sworn. 
Ottsoa.    My  lord,  J  hare  known  Hr.  Hug- 
br  Ibeee  aeren  or  ei^it  yean  past,  and 


ISmd 


bim  to  act  with  good-nttiire,  miegrity, 
r,  Bad  buiBMly. 
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Th«  Rer.  Dr.  Ftattt  (KHstor  of  8l.  Mtr- 
tSo"!  ID  Um  Pielilh  mll«nrirdt  3nliop  of  Ho- 
dietter,)  sworn. 

Dr.  Fiafxe,  My  lord,  Mr.  Hofnnnfl  is  a 
TMtry  mso ;  aori  I  btve  bad  more  uarticiilar 
reason  to  converse  with  him  freqotatly  on  that 
account,  and  I  never  t'oond  aaj  ihinff  in  him, 
that  was  any  wa?  consistent  with  what  is  laid 
to  his  charge,  and  have  eonstantly  foand  him 
al  church. 

Edward  Tkampwnj  Ciq.  sworn. 

• 

I^laiRpfoii.  My  lord,  I  have  knows  Mr.  Hu||^* 
Ipna  these  seven  yean,  and  have  had  frequent 
experience  of  acts  of  his  friendship  and  good- 
nature, and  never  discovered  any  thing  in  liis 
hchavioar,  but  the  utmost  good- nature. 

Thomn  Wod/ord^  eaq.  sworn. 

W0«df0rd.  My  lord,  I  have  known  Mr. 
Hoggins  many  years.  I  have  been  with  him 
both  fober  and  roelkMr,  and  never  have  di»- 
covered  any  thing  harbin»us  or  cruel  in  bifli ; 
and  1  verily  believe  be  conid  not  be  guilty  of 
any  such  act  if  he  knew  it  at  all. 

Ja$eph  Tayhr^  esq.  sworn. 

Toyfof .  Sly  lord,  I  have  transacted  a  great 
deal  of  businvM  with  Mr.  Huggins,  and  found 
him  act  with  candour.  Sometimes  I  have  been 
coocerned  against  him,  and  sometimes  with 
him ;  and,  if  ever  I  had  sus|iected  any  thing  in 
him  tending  to  cruelty,  I  asvurc  you,  my  lord, 
I  would  have  shunned  his  company  instead  of 
acekiug  it,  as  I  have  done. 

Martin  Bladen ^  esq.  sworn. 

Bladen.  My  lord,  I  hbvc  known  Mr.  Iln^- 

S'ns  many  vears,  and  have  lived  by  him  m 
e  country  Aiese  right  or  nine  years;  and  the 
character  that  be  has  had  is,  tliat  he  b  a  good- 
natured,  humane  man ;  it  has  been  his  whole 
business  of  life  to  leave  a  good  character;  and, 
therefore,  I  can*t  believe  be  woukl  do  an  ill- 
natured  act. 

John  Ijadc,  esq.  afterwards  sir  Johjk  Lade,  hart 

sworn. 

Lade.  My  lord,  I  have  known  Mr.  Ilng- 
gbs  these  forty  years,  and  have  Men  a  great 
many  kind,  compaisionate  things  of  him. 

Sir  Charlft  Cos,  knt.  sworn. 

Sir  CkarUs  Cojc,  My  lord,  I  have  known  Mr. 
Huggina  these  forty  jrears,  and  have  had  fre- 
q«Mnt  dealings  witb  him,  and  always  obsen  ad 
bim  to  be  a  man  of  charity  and  humanity  ; 
and  I  have  courted  bis  company  from  the  cr(K>d 

Siinion  I  have  had  of  him,  and  don^  believe 
at  be  would  be  guilty  bf  any  inhumanity. 


Rdmatd  Ifa/siy,  esi|.  sworn. 

Jtalisy.  My  lord,  1  have  known  Mr.  Itoj;- 
film  near  thirty  years,  and  have  been  conver- 
sant #itb  bioi,  and  ibe  observation  1  hive 
Made  «f  him  ip,  that  i  have  famid  him  icalous 

4 


qfJohm  Hwggimi,  (flBt 

to  da  good  oflkes,  wbcra  he  had  wi 
reward,  and  never  fiMmd  bin  coveloaa  a 

Sir  Jtffflff  Thomhii!^  knt.  sworn. 

!     Sir  Jama  TkomhUL  My  lord,  I  haw 
Mr.  Hoggins  Ibr  ilieve  twenty  five 
I  was  prowd  »f  tlie  boneor  of  hie  acqoaia 

.  I  have  nevtr  seen  or  betrdof  tbe  leant 
act  that  be  has  done  by  aay  one;  and  if  I 

I  was  to  repeat  the  insUncea  of  good- 

I     Mr.  Just.  Page.  Sir,  yon  ean*t  ba 
to  do  that 

T^osMM  JJtfTf in,  esq.  sworn. 

Martin,  My  lord,  J  have  known  Mf^  Hof  • 
gins  cbeae  thirty  years,  and  that  he  baa  doM  a 
great  many  kind  and  good  natured  things.  I 
never  knew  him  a  vain  man,  but  that  ba  did  it 
through  good -nature. 

Colonel  iVi^aj  sworn. 

Col.  Negut,  My  kNtI  I  have  known  Mr.  B^' 
gina,  a  great  many  years,  and  always  hmkad 
upon  him  to  be  a  good-natured  man ;  and  tiMt 
it  was  impossible  to  think  he  could  do  SO  ill- 
natured  an  act,  as  laid  lo  his  charge. 

■  Cmi^kall^  eaq.  awon. 

CampMl.  My  lord,  I  haye  known  Mr.  Huf- 
gins  from  fifteen  to  twenty  years,  oihI  always 
found  him  behave  bimaelf  with  integrity  in  his 
profession,  as  a  good  natured  man,  imd  si  ways 
thought  his  genius  far  superior  to  do  as  iU- 
aatured  thing,  f  always  bad,  aad  atiil  bsvs  a 
good  opinion  of  him. 

Hugging,  My  lord,  it  appeared  lo  yonr  lord- 
aliip,  that  Mr.  Gybbon  was  the  acting- wardea, 
ana  that  Barnes  waa  his  servant,  not  BinaL 
No  argument  can  be  drawn  from  tbeoaraaer's 
not  sitting,  the  custom  of  the  place  ie  uthaisisi, 
but  as  to  any  application  to  get  kiai  into 
Bethlem,  that,  my  lord,  can't  be  appM  Is  aw 
f  tkUffiat  warden,  for  it  would  be  only  in  SM  a 
good-natured  art:  if  Barnes  pni  him  in,  he  is 
not  my  servant;  if  su^  then  the  indictSMBt 
must  tail. 

That  as  to  the  witnesses  they  were  priaooars, 
and  they  are  natural  haters  of  ilieir  keepers. 

I  never  went  to  the  prison,  but  had  a  hun- 
dred people  about  me,  and  I  mosthaie  been 
seen  by  many  ;  there  wss  no  pretence  of  usinf 
any  barbarity  to  any  man,  no  money  to  be  ex« 
torted  :  and  when  I  could  uo  way  be  benefited 
by  it,  uo  one  can  think,  my  lord,  I  could  bs 

e;ui]ty  ol  luurder,  where  no  benefit  or  advantage 
y  it  could  arrive. 

3Ir.  Louilcii,  nt}  lord,  who  had  the  custody  of 
the  man,  and  had  the  key  till  three  days  beibre 
bis  death,  had  never  seen  me  ihei-e ;  and  if  be 
that  bad  the  Lev  did  not  know  of  my  bein^ 
there,  who  should.'  I  shewed,  my  kinl,tbat  I 
was  out  of  town  in  September,  and  Hopkins 
was  out  of  town  tilt  the  14lh  of  October,  so 
that  it  was  impossible,  that  we  two  coidd  bs 
there  toj^ether.  All  the  other  witnesses,  tbst 
have  been  csUed  against  ne,  woaki  not  bsft 
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kin  from  that  day  to  this  hi  prisoD,  had  they 
■ot  lost  their  honour,  or  lost  their  desiipis. 

I  never  taw  the  man,  nor  heard  there  was 
such  a  prisoner,  and  to  murder  a  man  for  no- 
thingr*  God  Almig^hty  knows  there  never  stood 
a  man  at  this  Mr  with  more  innocency  than 

8erj.  Chahireyji  is  plain  on  the  king's  side, 
that  a  subject  has  been  murdered ;  and  what 
Mr.  Huggins  has  endeavonred  to  show  is,  that 
he  never  acted,  but  bad  a  deputy,  and  that  de- 
puty was  accountable,  if  any  body,  for  he  had 
no  acquaintance  of  this  thinq^ ;  your  lordship 
has  heard  the  witnesses,  and  1  don't  doubt  but 
will  relate  the  evidence  fully. 

The  Counsel  for  the  Prisoner  obji-cted  to  Mr. 
Serjeant  Cliechire's  replying'. 

Mr,  Just.  Page,  I  am  of  opinion,  brother,  you 
can't  reply. 

Serj.  Cheshire,  But  1  may  say  something 
to  what  has  not  been  given  already  in  evidence. 

Alt,  Gen,  Mr.  Huggiiis  endeavours  to  shew 
that  Gybbon  was  the  acting- warden.  No,  my 
lord,  neither  by  a  lease  or  deputation  Gybbon 
could  not  be  appointed  warden. 
•  Mr.  Just.  Ptf^r.  Mr^  Attorney,  I  cannot  admit 
you  to  enter  into  any  reply,  but  if  you  have  any 
evidence  you  may  call  them. 

Elijah  Beavii  sworn. 

Alt,  Gen.  Were  yon  a  prisoner  in  the  Fleet, 
in  the  year  172?  ? 

Beavis.  Yes,  and  I  had  the  liberty  of  the 
rules,  in  the  year  17S3  ;  and  in  tbe  year  1724, 
I  was  entitled  to  be  cleared  by  tbe  Act  of  ln> 
soUency,  but  because  1  could  not  give  tbe 
warden  money  enough,  was  continued  tilt  the 
year  1725,  ^nd  I  used  to  see  Mr.  Hopkins  at 
Pindar's,  where  Gybbon  kept  his  office,  and  it 
wss  generally  accepted  by  every  body,  \hat 
Hopkins  brought  directions  from  Huggins  to 
Gibbon  every  day. 

Ait.  Gen.  Have  you  heard  Hopkins  say, 
that  he  bad  directions  from  Mr.  Huggins  to 
Gybbon,  and  that  he  came  from  Hug^us. 

Beavis.  1  did  not  hear  any  particular  di- 
rections. 

Richard  Bishop  sworn. 

Alt.  Gen.  Who  gave  directions,  as  to  the 
management  of  the  ^ol  ? 

Bishop.  The  particular  things  were  done  by 
HuKgins's  directions;  but  the  common  things 
without. 

Joseph  Johnson  sworn. 

Att.  Gen,  Do  you  know  of  any  directions 
brought  from  Mr.  Huggins  by  Mr.  Hopkins,  to 
Mr.  Gybbon 

Johnson,  I  have  heard  Mr.  Hopkins  sav,  that 
became  from  Mr.  Huggins,  and  that  ne  bid 
him  come  every  morning  to  him  ;  and  that  one 
time  Mr.  Huggii)s  sent  word  back  by  ■  Hopkins, 
that  1  should  be  locked  up. 

Edvard  Hughes^  esq.  (a  member  of  the  House 
of  Commons)  sworn. 

Alt.  Gen,   Sir,  what  hare  yon  beard  Mr. 

VOL.  xvn. 


Hoggins  declare,  as  to  the  acts  he  did  during 
tbe  time  Gybbon  was  his  deputy  f 

Hughes.  My  lord,  it  appeared  tome -^—- 
Mr.  Barou  Varter,  Sir,  3'ou  are  not  to  tell  of 
of  what  appeared  to  yoo,  but  what  you  know  of 
your  own  knowledge. 

Hushes.  My  loid,  I  can't  tell  how  knowledge 
should  come  to  me,  until  it  appeared  to  me« 
(After  Bome  pause  Mr.  Hughes  went  on.) 

My  lord,  Mr.  Huggins  was  ordered  to  attend 
the  committee,  and  while  Mr.  Huggins  was 
there,  he  was  aske<l,  what  escapes  had  happened 
during  the  time  he  was  warden  P  He  said,  he 
could  not  give  an  account  of  them,  there  had 
happened  so  many  ;  hut  said,  that  Oliver  Rea4 
had  escaped,  and  when  be  was  taken,  that  ha 
Mr.  Hug^ns  had  ordered  Corbett  the  tipstaff  to 
nut  him  m  irons,  which  were  sent  tor  from 
Newgate  by  his,  Hnggjns'a  dhrections,  and 
own<^  that  he  did  it  by  virtue  of  his  authority 
for  an  escape ;  this  confession  Huggins  made 
himself,  and  owned,  that  he  had  paid  500i.  for 
such  escape  that  Read  had  made. 

Mr.  Baron  Carter,  Was  it  Mr.  Huggins  or 
Mr.  Gybbon  ordered  him  to  be  put  in  irons  ? 

Hughes.  I  did  not  say  it  was  Mr.  GybboB 
bid  him  be  put  in  irons,  but  it  was  Mr.  Hug- 
gins, and  that  he  ordered  him  to  be  put  in  irons 
as  warden,  and  in  all  escapes  he  acted  aa 
principal,  for  he  paid  500/.  for  that  escape. 

Mr.  Baron  Carter,  About  what  time  wai 
this? 

HughA.  It  was  upon  the  first  escape  that 
Read  made ;  it  was  in  the  year  1726,  that  Read 
got  off  those  irons,  and  made  his  second  escape^ 
and  was  re-taken ;  and  then  be  was  put  in  th4 
dunffeon. 

Mr.  Baron  Carter,  Was  tbere  any  particu* 
lar  time  mentioned  f 

Hughes.  I  have  recollected,  and  it  was  in  tha 
year  1726 ;  what  points  out  the  time,  is  Read's 
escape. 

Seij.  Darnell  That  paper  produced  by  Jef- 
freys amounts  to  a  lease. 

Mr.  Just.  Page  and  Mr.  Baron  Carter » 
Whenever  an  agpreeroent  is  made  to  make* 
lease,  that  can  never  be  esteemed  a  lease. 

Proclamation  was  made  to  keep  silence. 

Mr.  Just.  Tage*  Gentlemen  of  the  jury,  this 
is  an  indictment  against  Mr.  Hng^ns  the  pri- 
soner at  the  bar,  and  one  Barnes,  for  the  mur- 
der of  Edward  Ame.  The  indictment  is  in- 
deed particular ;  the  indictment  takes  notice, 
that  Hoggins  was  warden  of  the  Fleet  the  1st 
of  October,  in  tbe  late  king's  reii^n  ;  that  ho 
being  warden,  bad  the  government  of  the  pri- 
soners in  the  gaol  that  Barnes  was  an  agent  of 
his,  who  is  fled  from  justice.  It  sets  forth, 
gentlemen,  that  Barnes  seized  upon  the  sanl 
Ame,  and  carried  him  to  a  place,  called  the 
Strong  Room  ;  and  that  Huggins  was  aiding^ 
abetting,  and  assisting  in  carrying  him  to  that 
place,  and  he  was  continued  tbere  the  space  of 
six  weeks ;  that  this  is  a  place  of  cold  restrain^ 
and  a  room  newly  built,  made  of  brick  and  mor- 
tar, very  wet  and  unfit  to  live  in }  tliat  t^ 
t  A 
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Barnef  ilid  cooUiMie  him  in  this  plaee  for  six 
weeks  in  a  most  harbarous  aud  vile  inaiiDer^ 
and  not  allowed  him  any  necessaries,  insomuch 
that  he  had  no  chamber- pot,  he  was  without  fire 
or  fire-place,  and  had  only  a  little beil.  This  is 
the  nature  uf  the  duu|^u.  It  is  a  rault  arched 
Of  er,  and  in  the  wall  a  little  hole  hig  enough  to 
put  a  quart-  |M>t  in  at.  It  is  huilt  o? er  a  common 
sewer  adjoining  to  a  laystall,  where  all  the  dirt 
and  filih  of  the  prison  lies,  which  ntade  it  not 
only  so  noisome,  but  lery  unwholesome,  that 
the  continuing  this  person  so  long  in  this  place 
was  the  occasion  of  his  death.  That  Mr. 
Huggins  was  acquainted  with  it,  hut  shewed 
liim  no  fa? our  ;  he  was  not  let  out,  aud  died  in 
the  middle  of  October.  Ho  died,  gentlemen, 
by  thb  duress  of  the  prisoner.  I  will  say  hat 
little  to  \%  hat  the  law  is  in  this  case ;  a  prisoner 
for  debt  is  only  taken  like  a  distress,  and  kept 
there  till  he  or  his  friends  can  pay  the  debt  for 
him.  I  mprisonment  is  no  punishment,  it  is  not 
taken  as  part  of  the  debt ;  tor  let  a  man  lie  erer 
■o  long,  his  heirs  at  law  cannot  be  exempt  from 
the  debt,  but  if  they  have  effects,  are  answera- 
ble for  it.  He  is  kept  only  in  such  nwnner  as 
)ie  may  be  forth- coming  and  sale ;  this  being 
the  case,  he  is  to  be  kept  in  here  in  a  becoming 
way,  as  the  wanlen  umv  be  aife,  and  the 
prisoner  forth-coming,  but  in  no  other  de- 
gree that  the  prisoner  should  be  punished,  by 
any  unreasonable  restraint.  If  this  Ame  was 
kept  in  no  other  way  than  became  the  subject 
of  the  king,  in  that  reasonable  manner,  so 
that  you  msy  take  it,  there  was  no  torture,  ill 
usage,  or  any  act,  but  such  as  was  fit  and  de- 
cent for  connnement,  no  duress ;  then  and  in 
that  case,  though  he  died  there,  it  u  ill  not  be 
murder. 

But  if  by  the  eridence  that  has  lieen  called, 
it  appears  that  this  room  was  on  unlit  place  to 
lay  tnis  man  in,  that  it  must  be  the  means  of  his 
destruction,  that  (being  iu  such  imprisonment 
as  the  gaoler  cannot  justify)  will  be  duress  ;  if 
they  carry  that  [loint,  it  is  part  of  tlie  common 
law,  the  ancient  law,  and  very  rightly  obsenred 
by  the  counsel,  that  it  will  be  murder.  It  would 
be  very  hard  to  take  away  this  Uw,  though  in 
his  own  defence ;  as  he  was  entrusted  with  the 
life  of  the  king's  subject,  he  was  answerable 
Ibr  him,  and  the  coroner's  inquest  ought  to 
have  sat  unnn  his  body  ;  the  law  is  so  much 
afraid  of  the  loss  of  the  life  of  a  subject,  that 
the  king  will  have  an  enquiry  to  sec  m  hat  is  be- 
come of  the  life  of  the  prinoner.  It  wss  opened 
by  the  counsel  for  tite  king,  that  it  was  wilfully 
omitted ;  on  the  other  hand  it  was  urged  that 
this  custom  seemefl  to  be  asleep,  and  that  it 
was  hard  to  lay  a  great  weight,  where  it  had 
not  been  so  long  prai-tised.  Gentlemen,  there 
have  been  great  numbers  of  witnesses  called, 
and  therefore  I  cannot  give  it  word  for  word, 
but  will  re|»eat  as  far  as  is  necessary. 

Mr.  Longborn  was  called  to  prove  the  first 

part  of  the  iodictinent,  that  Huggins  was  war- 

flen ;  and  he  proved  the  copy  of  ibe  letters  pa- 

'tent  granted  to  Mr.  Huggbs,  who  might  act  by 

himself  or  deputy. 


Bigrave  gave  an  account,  that  HiiggiM>i 
patent  bore  date  on  the  K&th  of  July,  ia  tho 
13ih  year  of  the  late  queen ;  that  Mr.  Huggios, 
though  warden,  did  not  act  himself,  but  ap« 
pointed  Ciybbon  as  deputy  ;  and  that  securities 
were  taken  by  Huggius  not  by  Gybbon,  that  is 
to  bo  considered  in  |MNnt  <>f  law,  that  the  act 
must  be  brought  against  hiiil  as  warden,  and 
the  making  of  a  deputy  does  not  disehargo  him 
of  his  duty  ;  in  several  canes  bo  does  not  con* 
tinue  answerable,  for  in  ci%  il  cases  the  deputy  it 
answerable,  therefore  the  security  is  lodged 
with  him.  It  is  a  very  strong  eiiilence  that 
the  warden  still  continues  wanlen,  that  ho 
ought  to  see  to  the  esca|ie  of  prisoners,  tor  that 
is  not  only  trusted  to  the  huuesty  of  the  war- 
den, but  iie  b  to  take  the  bi*st  care  lio  can  of 
escapes.  He  says,  tliat  Gvblion  did  buy  hif 
place,  that  he  Jid  oveisee'and  locdt  after  tho 
affairs  of  the  Fleet,  and  filled  op  several  war- 
rants, but  always  in  llni^ins's  name ;  that  ho 
did  apprehend  that  Barnes  was  only  a  Kervant 
to  Gybbon,  and  that  Gybbon,  no  douU,  had  tho 
immediate  trust  of  the  gaol ;  and  that  Baruea 
was  a  runner  to  Gybbon,  and  not  ilu^gios'f 
servant.  He  agreed  what  thb  place  was ;  that 
it  was  arched  over ;  that  it  was  eight  feetviide, 
ehfven  feet  lon^,  and  nine  feet  high  ;  that  it 
was  built  very  little  time  before  Ame  was  com- 
mitted there ;  he  could  not  deocribe  the  whole 
situation,  but  gave  an  account  that  it  vat  very 
nigh  the  donghill  and  filth,  had  no  chinHiev 
nor  chimney- place,  and  had  only  two  littio 
holes  to  let  ine  air  in.  He  gives  an  account  of 
Hopkins ;  that  he  looked  upoo  Hopkins  to  bo 
Gybbon's  servant,  besides  that  bo  was  clerk  to 
Mr.  Huggina  at  hb  bouse  in  fto.  Martin's- lan«« 
and  geuerallv  went  backward  and  forward  moat 
days  to  Mr.  Hoggins,  and  was  able  togivo  him 
au  accimnt  of  n  hat  happened  in  the  gaol. 

Hopkins  tclb  you,  he  was  Clerk  of  the  In- 
quiries, and  that  all  the  security -hoods  wcro 
left  with  Gybbon,  hot  left  in  blank ;  and  when 
he  had  enquired  into  the  securities,  tho  security- 
bonds  were  filled  up  by  Gybbon  \  thatGybboa 
received  all  the  money,  and  he  heard  that  Gvb- 
bon  was  to  pay  4(X>i.  per  annnm  for  it,  but  that 
all  went  on  in  the  name  of  Hoggins. 

Bishop  says  that  he  was  tipstaff  luder  Hog- 
gins ;  that  he  did  pay  for  his  pbco,  which  cost 
hini  200/. ;  and  that  shout  1724  or  1725  Ame 
was  brought  a  prisoner  first,  and  wa^  carried  to 
the  Vine,  and  there  continued  about  a  mootht 
and  afterwanis  was  carried  into  prison,  and  lay 
with  one  Shaw,  and  upon  a  quarrel  was  turned 
out,  and  tlie  strong  room  wss  built  at  tho  latter 
end  of  the  summer ;  and  it  must  be  granted, 
it  was  not  fit  for  mortal  man,  acarce  any  beast, 
to  be  in.  GentU  men,  this  room  is  totally  oafit 
for  any  man  to  be  put  in  \  and  that  it  was 
stron^rfy  pnivcd,  that  from  the  nature  of  tho 
place,  and  the  circumstances  of  the  weather,  it 
was  the  occasiuii  of  his  dmth ;  that  it  was  now 
built,  not  nitove  three  or  four  yards  from  the 
dunG[hill,  and  that  every  thing  of  nature  was 
done  in  it ;  there  was  nn  chair,  no  provtsioo, 
only  an  old  bed.    That  he  saw  him  befem  rtw« 
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Diog  about  naked  ia  the  eommon-yard,  and 
upon  ibis  did  tell  Gybbonof  bim,  and  that  it  was 
not  fit  for  the  poor  man  to  be  left  alone,  so  it 
was  fitter  for  biro  to  go  to  Bethlehem ;  and 
▼erysoon  after  the  man  was  put  mto  the  strong 
room.  To  go  alooff  with  Mr.  Huggins,  I  mnst 
tak«  notice  of  an  observation  be  made :  that  it 
was  renr  onfit  for  a  man  to  go  naked  abont 
where  there  were  women ;  and  it  was  fit  he 
sbonld  be  confined  somewhere.  He  (speaking 
of  Bishop)  gives  some  account  of  Barnes,  and 
•some  account  when  the  room  was  built,  just  at 
-the  latter  eud  of  the  year ;  that  he  did  hear  he 
was  in  a  very  wild  condition ;  that  Barnes  nor 
none  of  them  did  apprehend  Gybbon  to  bare 
the  sole  power ;  but  that  Gybbon  acted  by  the 
authority  of  Mr.  Huggins ;  but  that  he  would 
apply  to  Mr.  Huggins  about  it,  and  did  ask  the 
prisoner  if  it  was  not  proper  to  get  him  into 
Bethlehem ;  and  Huggins  observed  it  was  not 

Cart  of  the  office  of  warden  of  the  Fleet,  but 
e  might  by  a  friendly  office  use  his  interest 
with  Mr.  Tayk>r,  and  that  would  shew  him 
more  a  humane  man  than  one  guilty  of  cruelty. 
When  anv  thing  special  happened,  that  was 
still  done  by  Huggins ;  that  tnough  Ame  wu 
in  thatcondition,  tnough  there  was  no  occasion 
or  hazard,  and  no  cause  fi>r  putting  him  into 
that  room,  Huggins  not  only  a  principal,  who 
is  answerable  for  his  deputy,  was  often  in  the 
Fleet,  and  saw  him  several  times  whilst  GybbOn 
was  deputy,  and  Ame  in  that  confinement,  and 
did  give  orders  about  several  things  of  moment. 
Ame  he  knew  was  disordered,  but  never  did  any 
iH  thing  to  put  him  in  fear  and  hazard  ;  the 
man  never  did  any  hurt,  he  might  drink,  but 
then  there  were  other  rooms  to  put  him  in  ;  no 
place  could  be  found  to  put  this  man  in  so  bad 
as  this.  When  he  was  tumed  out  from  Shaw 
be  had  a  little  place  that  he  put  up  in  the  com- 
mon-^all,  and  his  goods  were  carried  down 
there.  It  was  very  hard  to  imasfine,  if  he  was 
■ot  very  well,  if  he  was  a  little  distempered,  it 
was  very  strange  that  no  pkice  could  be  found 
but  the  strong  room  to  put  him  in.  When  I 
came  to  ask  the  question,  if  there  were  other 
rooms  where  the  man  might  be  kept  with 
safety,  it  was  said,  that  there  were  rooms  where 
ho  might  be  put  in  safety ;  but  it  was  not 
thoogltt  fit  he  should  go  into  a  place  fit  for  a 
Gbristian  to  go  in,  but  ioto  this  place. 

Mr.  Cotton,  by  the  b<K>k,  shews,  he  was  ad- 
ditted  a  prisoner  on  mesne  process  in  172S,  to 
sliew  he  did  not  require  to  be  kept  in  the  same 
strictness  as  on  execution.  The  care  of  the 
Ifaoler  is  to  k^ep  a  safe  custody,  but  not  so  great 
on  mesne  process :  if  a  man  in  execution  for 
1,000/.  was  to  escape,  lie  must  pay  the  whole 
money :  no  action  of  debt  lies  on  mesne  process ; 
then  t^ie  v^soler  is  not  aiiswerabie,  the  gaoler 
conid  ni»t  pay  the  debt,  the  f^aoier  is  no  further 
answerable  than  for  the  penMtn ;  so  that  the 
terror  was  not  so  great,  the  dantrer  was  not  so 
close,  and  that  may  be  the  reason  that  the 
oonmer  does  not  sit  u|mhi  prisuuers  in  menne 
process,  because  the  hazard  is  not  so  great ; 
and  be  say^  that  about  Hillary  term  17S4 


Barnes  came  in;  and  that  he  was  a  watchnum 
and  a  runner  there. 

Farrington  apprehends,  that  Arae  came  in 
about  the  middle  of  June,  and  that  he  was  ia 
good  health  when  he  came  in,  and  that  he 
never  knew  him  do  an  ill  tiling,  nor  that  be 
would  drink ;  that  there  was  no  danger  of  bis 
breaking  prison.  That  he  was  tint  into  tbe 
strong  room  in  September,  ana  continued 
therein  till  the  middle  of  October.  When  be 
first  came  into  the  prison  he  lodged  with  one 
Robert  Shaw,  and  Shaw  threw  his  bed  out  of 
the  room ;  he  then  vut  his  bed  upon  a  settle^ 
and  he  lay  there  till  he  was  carried  to  the  Strong 
Room. 

He  did  not  see  Ame  locked  in  the  Strong 
Room,  but  did  see  him  taken  away,  and  says^ 
that  the  room  was  not  built  above  six  weeks 
before  the  poor  man  was  carried  there.  That 
it  was  so  very  wet,  green,  and  so  much  ousing 
fit>m  the  mortar,  that  one  might  with  one's 
bands  strike  the  drops  off  the  wall ;  and  gave 
the  same  account  as  to  the  manner,  that  it  was 
not  tiled  in,  and  he  was  continued  there  from 
the  middle  of  September,  to  the  middle  of  Oc- 
tober, and  lay  in  a  miserable  condition,  not  only 
having  bis  own  excrements  sticking  about  him, 
but  the  feathers  of  the  bed,  having  opened  it 
and  crept  into  it  for  warmth.  I  uMd  not  take 
notice  of  the  situation  of  the  place,  that  has 
tieen  fully  described.  There  were  only  twe 
small  holes  to  let  in  the  air,  there  was  no  fire, 
nor  fire-place.  He  says,  that  after  some  tiine 
the  poor  man  ffrew  hoarse.  One  of  the  wit« 
Desses  says,  tnat  he  had  a  shivering  hoarse* 
nen,  and  so  continued  lingering  on  till  he  died : 
before  be  died  he  came  to  a  bad  hoarseness; 
and  his  senses  and  voice  were  so. far  gone 
afterwards,  that  he  could  not  speak ;  then 
nature  failed,  he  fell  away,  and  death  grew 
upon  him,  then  he  grew  delirious,  and  in  this 
poor  condition  he  h^  nothing  but  a  feather- 
bed, which  a  gentleman  had  Tent  him,  laying 
in  tlie  dirt  in  his  own  excrements,  and  in  a 
nasty  condition,  and  no  way  lef^  to  preserve 
life,  but  to  cut  bis  bed  open,  snd  to  lie  in  the 
feathers  as  long  as  he  could  :  being  in  this 
miserable  condition,  he  came  into  the  churcli 
more  like  a  feathered  fowl,  than  a  human 
creature,  that  the  feathers  stuck  all  about 
him  ;  he  burst  out  and  came  to  the  chureb  } 
he  was  remanded  back  again,  and  had  no  com- 
fort or  relief.  Farrinuton,  one  of  the  ev  idenoes 
says,  that  he  saw  Hopkins  and  Hoggins  at  the 
doorof  the  Strong  Roiim,  and  the  door  was  open, 
and  Huggins  looked  upon  him,  and  Hopkins 
and  Huggins  whispered,  and  talked^ogether, 
but  he  %%as  not  near  enough  to  hear  what 
was  said,  but  Huggins  shook  his  head  ;  not 
only  Gvhbon  but  Huggins  himself  locked  him 
up,  with  Barnes,  aud  this  was  at  the  time  when 
the  door  was  open,  and  Barnes  kept  the  key. 
It  was  when  the  door  was  upeu,  and  niig;i;ins 
looked  ill  upon  him,  the  discourse  yoti  %%  ill  best 
judi;e of;  1iis(meaning  Huggins)  eyes  wens 
there  fixed.  Tbis  is  very  Htr<»fitf  noon  the  nn* 
soner ;   whether  Huggms  before  Knew  or  it. 
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Hiimint  kof  w  of  it  then,  and  then  might  ha? e 
aaveiT  his  life  ;  he  might  have  taken  the  jiruper 
care  as  he  ou|;ht  to  have  done  of  him ;  il'  Mr. 
Hug}i^us  had  done  bis  part,  it  would  have  been 
no  ohjectiou  to  Hupi^ms,  and  if  he  did  nothing 
at  that  time,  yon  will  judjre  how  far  he  did  pii>' 
the  man,  whether  be  did  know  of  it  i>er(>re  or 
BO,  if  be  was  privy  to  bis  beings  kept  in  that 
duress,  he  had  snflkieni  power,  and  nothini; 
could  bar  liim  of  liavin}(  the  superior  |iower, 
for,  in  the  presence  of  his  dqvuiy,  be  migfbt 
act;  be  that  put  the  roan  under  durerni  not 
00 ly  was  told  of  it,  but  saw  the  misery  of  it ; 
it  makes  him  in  law  a  )>rincipal.  That  pbicc 
was  so  damp,  that  be  bim«elf  was  in  there,  but 
three  days,  and  was  almost  killed  in  thut  time. 
It  maile  his  legs  swell,  and  he  had  been  dead, 
if  be  had  contiuiied  there  Ioniser.  'I'bat  man 
died  there  from  the  uoisnmeness  of  the  place. 

Fullhorpe  savs,  that  Aroe  and  an«ulicr  pri- 
soner were  drinking  with  him  a  pot  of  ale  (that 
ffeDttemru,don*t create  great  auf^er  in  the  Fleet.) 
The  witness  says,  thut  he  paid  five  shillings 
per  week  for  Iwanliug,  and  Battles  came  up 
and  seized  upon  Arne  and  carried  him  away, 
Jbut  he  did  not  go  to  follow  him  ;  that  Arne 
was  very  quiet,  and  he  went  the  next  day  to 
cee  how  it  was  with  bim,  anti  there  %vere  hxise 
boartls,  which  he  apprehended  %o  lie  ou  the 
4»mnion  sewer,  and  the  walls  were  all  (frecu 
and  wet,  and  that  it  was  a  miserable  place : 
that  the  man  continued  six  or  sercu  weeks  in 
Ihii  Strong  Room. 

.  He  savs,  that  he  saw  Huggins  come  ttiice 
into  the  Fleet,  while  Ante  was  in  the  Strong 
Room,  but  whether  it  was  the  time  that  Far- 
riugton  was  thiTc  can't  be  certain  ;  Inii  that 
Huggiuv,  Hopkins,  and  Barnes  ivere  there, 
«nd  were  ludking  upun  him.  M'hen  lie  came 
there  a  second  time,  he  can't  say  that  Hug- 
Ifiuii  en  me  to  look  on  Arne,  for  that  he  stayed 
there  onlv  half  an  hour,  to  take  care  of  the 
prison  and  prisoners ;  that  Arne  was  in  health 
at,  and  bemre  the  time  he  was  put  in  there, 
and  that  he  went  to  give  bim  some  drink  at  the 
bole,  and  the  stench  of  tlie  room  was  so  great 
thai  it  was  like  to  strike  him  down.  He  says 
that  to  the  brat  of  his  judgment  on  viewing 
ibe  place,  that  it  was  impossible  for  a  man  to 
live  there.  He  did  see  Aroe  out  two  or  threa 
times,  but  they  turned  him  in  again. 

Smith  says,  that  Arne,  for  wlioni  he  had  a 
Cnncat  concern  (which  matter  is  of  great  conse- 
quence, that  requires  the  utmost  attention),  was 
carried  to  the  Vine,  and  then  carried  to  the 
^ol ;  that  Barnes,  who  was  a  servant  to  Hiig- 
gios,  as  Arne  was  drinking  in  the  cellar  with- 
out being  the  least  troublesome,  seized  u|ion 
Arne,  and  carried  bim  to  the  8trouif  Room :  he 
lay  upon  the  bare  ground,  and  had  nothinif  to 
jrest  him  upon  ;  tlic  description  of  the  ruum  that 
be  gives,  is,  that  there  was  no  fire-place,  no 
candle,  nothing  to  ease  nature  in,  such  a  stink 
that  he  was  forced  to  hold  his  nose,  extremely 
aret,  and  in  no  cooilition  fit  for  any  one  to  lie  in ; 
be  having  no  credit  with  Gybbon,  wrote  to 
^nggins  m^mi  Jettersi  and  in  one  of  them 


mentioned  the  said  state  of  Arne,  and  seal  il  by 
Roiiiu  the  (lorter,  he  sent  it  by  the  comnaap 
pcH-tvc,  bat  did  not  prove  that  Kobia  deliveml 
the  letter  to  Hugt^ins,  or  brought  an  answer, 
and  waM  of  opinion,  this  liarbarous  treatsnaol 
wa^  the  death  of  the  poor  man. 

Rol)in  was  examined  as  a  witness,  he  said  ba 
did  not  know  what  the  letters  were:  he  did 
what  he  was  paid  lor,  but  can't  take  upon  bin 
to  swear,  whether  the  letters  were  delivered  to 
Mr.  Hug^^ins,  and  what  the  contents  of  tba 
letters  were  ;    there  is  a  chasm  in  that  part. 

Paine  says,  that  Arne  was  in  a  good  state 
of  heahli,  that  he  might  drink,  but  there  was 
no  ground  or  occasion  to  put  bim  in  the  strong 
bold,  that  Barnes  was  servant  to  Gybbon,  and 
that  Gybbon  acted  an  chicr*wankm,  and  thai 
the  prisoner  at  the  bar  did  not  act.  He  gava 
an  accuunthow  the  room  was  built,  that  it  was 
very  damp,  that  .4inegrew  Iwmrse,  and  lost  bis 
voice;  and  be  bdievesany  person  could  not  lie 
there  witliout  danger  of  losing  bis  Ufe. 

Bouchi  says,  that  be  was  turnkey,  and  gave 
an  account  when  the  srroiiQf  room  was  built, 
and  appreheruled  it  was  huiitby  Hoggins;  thai 
Hucfgitis  did  come  to  the  lodge,  but  can't  say 
whether  he  came  into  the  prison  or  no ;  he 
say!!,  that  the  |HM>r  man  disn  after  in  Octuber, 
and  that  he  caiiicd  a  Uiter  to  .Mr.  Huggins, 
wrote  by  one  of  Aru«'sl'ricnds:  that  he  gave  it 
to  Hu(!;*inh,  who  openetl  it,  and  read  it,  who 
said,  that  he  must  lea%e  it,  ami  Mr.  Huff- 
gins  would  acquaint  him  with  the  nature  of  m 
rules  ;  he  furttier  Miid,  that  Mr.  Huggins  did 
not  act  singly  and  solely,  and  I  don't  know 
how  indeii!  In;  could,  I  iloa'i  km»w  how  ha 
could  ciiuimul  a  principal,  he  might  con- 
troui  n  di'puiy;  he  says,  he  did  apply  to 
Mr.  Hu^f^ns'  to  he  turnkey,  and  waa  very 
often  ill  the  priM»n,  and  saw  Arne,  and  gava  an 
account  of  his  being  in  that  laoguishiniyondi- 
tion,  and  that  he  died  there ;  the  cbiel  of  bin 
evidence  is,  that  Mr.  Huggins  came  often  to 
enquire  aUiut  the  aHairs  of  the  gaol,  aad  tbat 
he  was  still  principal  wanlen,  and  if  any  tbinr 
wrong  WHS  done,  he  orilered  it  to  be  rectified. 

I'ucker  was  employed  to  make  the  iron  work, 
but  donHsay  by  whom  ordered. 

Mrs.  Le'Pomtz  says,  she  saw  Amain  the 
Sirong  Riiom,  and  when  Mr.  Huggins  waa 
famt  there,  she  saw  him  on  the  Bare,  and  thai 
he  could  not  come  in  or  out,  without  ccnun^ 
near  the  strong  room,  ami  that  it  waa  impossible 
for  him  to  go  out  upon  the  Bare,  but  lo  go  by 
that  room. 

For  the  prisoner,  he  does  insist  open  several 
ways  of  making  his  ilefence.  He  says  this  waa 
in  1725,  and  therefore  it  is  not  to  be  exnectedt 
that  he  can  give  so  good  an  account  as  if  it  had 
been  a  more  recent  prosecution ;  this  tbioif 
had  slept  for  three  or  lour  years.  It  was  taksa 
n«itice  by  ^Ir.  Attorney  how  this  came  now  by 
a  strict  examination,  and  a  very  honourable  ona^ 
and  that  he  mentioned  was  the  reason  it  could 
not  escape  the  eyes  ibat  were  so  diligent ;  that 
is  the  answer  to  that  part  of  the  defence.  An- 
oUyer  pan  of  bia  defcncn  i«i  vbsitasr  he  wan 
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made  warden  at  the  time,  that  the  Irttera  pa- 
tent bore  date  ?  He  takes  notice  of  his  comiogf 
to  an  agfreeiii««t  wiih  Mr.  Gybboo,  who,  he 
says,  bad  the  aole  nianap^ement,  he  was  wil- 
linfp  Co  put  himself  into  a  state  of  ioaction. — He 
did  ag^ree  ai  first  for  the  prison  only  for  half  a 
year,  and  then  Gybbun,  willing^  to  take  the 
trhoie  rents  and  profits,  was  to  nay  together 
fKK)/.  per  ann.  wtiich  was  asfreed  on.  Ano- 
ther part  of  his  defence  that  he  made,  was,  that 
he  entrusted  Mr.  Gvbbon  with  the  manage- 
nicut  of  the  office  ;  he  had  so  little  knowledi(e, 
that  he  had  never  seen  nor  heard  of  the  name 
of  A  me,  nor  nerer  knew  that  there  was  such  a 
prisoner. 

Another  matter  insisted  upon,  that  there  were 
three  witnesses,  that  were  all  mistaken,  and 
that  no  credit  at  all  ought  to  lie  given  to  them  ; 
and  it  won't  be  very  material.  Some  of  his 
witnesses  say,  that  they  never  heard  of  hb 
beiuflf  there,  and  others  that  he  was  not  at 
London,  looking  upon  it,  that  he  was  not  con- 
cerned nt  all.  To  prove  this  he  calls  witnesses, 
and  called  Mr.  Tanner  to  read  the  Insolvent 
Act,  that  deputies  were  to  make  returns  of  pri- 
soners. To  prove  f  he  list  of  the  prisoners  was 
returned  by  Mr.  Gyhlwu,  he  would  have  pro- 
duced ;an  affidivit,  but  it  was  not  sufficient  to 
be  proof.  Mr.  Ttannir  was  asked,  whether  at 
the  time  the  list  was  delivered,  Mr.  Huggins 
was  not  warden  ?  He  did  not  think  fit  to  answer 
that  qnestioo,  and  I  did  not  press  it  very  far: 
but  1  shall  shew  you  Gybboo  was  only  deputy. 
The  next  witness  that  was  called  was  Jeffreys, 
to  shew  bow  far  Gybbon  was  concerned  in  the 
offiee ;  he  wa^  by  when  the  agreement  was 
made,  and  si<<ued  by  Mr.  Huggins,  and  when 
it  came  to  be  a  question,  when  that  was  to  be 
read,  whether  it  waa  an  agreement  or  not,  he 
eould  not  tell  where  it  was,  it  was  out  of  his 
power,  l|jB  could  not  produce  it  then.  Jeffreys 
•aid  it  waa  an  acquittance :  upon  that  Hog- 
gins endeavoured  to  get  the  paper,  and  tMt 
this  was  a  copy  of  it  taken,  and  that  it  was  a 
true  copv,  then  that  receipt  was  proper  to  be 
read :  when  that  came  to  be  read,  yon  wiU 
consider  what  it  was ;  it  was  neither  lease  nor 
deputation,  only  an  agreement  for  a  lease,  what 
rent  waa  to  be  paid,  and  how  long  be  waa  to 
have  it.  ft  was  a  receipt  for  a  dejiosit  of  1,000/. 
wherein  there  was  a  proper  covenant  and 
clauses  to  be  perfiirmed.  1  don't  go  to  argae 
the  validitv  of  it,  if  a  man  had  agieed  to  lM>kl 
land  for  three  years,  that  would  be  a  lease ; 
and  if  Huggins  and  Gybboo  had  agreed  cer- 
tmmly  for  three  years,  that  would  have  been  a 
grant  of  the  office,  and  a  suflicient  evidence  of 
a  dapotatioo,  bat  it  is  nothing  but  an  ajrreenient 
for  a  deputatioo,  or  a  le^se.  In  strictness  of 
Jaw  it  buotbin^ ;  though  this  may  not  be  in 
point  of  law,  it  u  sufficient  between  them  for 
Gybbon  to  be  deputy,  in  fact,  who  came  with 
ibngeod  liking  of  Mr.  Huggins  and  with  his 
content ;  that  he  was  deputy  in  fact  still  carry 
witb  yoo,  and  that  Huggina  was  chief  in  tM 
offica,  anid  had  the  controur  thereof.  That  a 
Mqjpty  ii  cootinvhdble  by  the  piiocipaly  and 


when  the  principal  is  there  no  man  can  maka 
a  deputy  to  execute  the  office.  This  waa 
dated  S6  June^  1733,  for  1,000/.  and  900/« 
per  annum. 

The  next  was  Mr.  Welland;  there  waa  a 
good  deal  said  bv  him  about  the  coroner's 
sitting  upon  dead  bodies,  not  very  much  to  the 
purfKMe ;  and  then  he  gave  an  account  that 
Gybbon  did  act  during  four  years,  but  what 
was  become  of  the  repairs,  who  was  to  do 
that,  I  do  not  find ;  as  to  the  repainr  and  taxes, 
it  is  not  settleil  to  this  day.  If  upon  the  foot 
merely  from  the  trust  and  confidence  one  had 
of  the  other,  if  all  the  expences  were  paid  by 
Mr.  Huggins,  then  he  built  the  strong  room  $ 
howover  he  was  liable  to  the  charge.  You  will 
consider,  gentlemen,  by  what  law  this  can  ha 
built ;  it  was  putting  a  show  of  cruelty  in  tbia 
office,  which  they  were  no  way  jostifled  to 
build :  things  for  torment,  and  not  for  the  scr- 
rice  of  the  custody,  tbinga  of  that  kind  are  not 
to  be  done  at  the  will  of  the  gaoler,  it  always 
ought  to  be  done  by  order  of^  their  anperiors; 
if  in  the  city,  the  act  most  be  done  by  tha 
mayor  and  aldermen;  if  not,  by  the  com* 
«Min -council :  if  in  the  county,  it  w  not  in  tha 
power  of  tlie  gaoler,  it  most  be  done  by  tha 
sessions ;  there  are  so  many  gentlemen  or  tha 
sessions  lo  see  what  is  proper  to  be  done  and 
decent  for  Christians,  that  there  is  no  daoger 
of  erecting  any  place  of  torment  I  do  not 
know  what'autnority  either  Gybbon  or  Hug* 
gins  had  to  buihl  it ;  Huggins  might  have 
polled  it  down»  and  Gybbon  woold  have  beea 
answereble  for  tha  onntamnt.  There  is  na 
agreement  appears  between  Honinaand  Gyb« 
bon  that  woold  clear  it  op ;  beaides,  as  to  tba 
repaira  we  are  left  in  the  dark  still. 

tVelland  aava,  that  in  tha  year  1795,  Ante 
was  stark  naked  before  be  was  put  in  tha 
strong  room.  Huggins  nrgad,  that  it  was  not 
designed  for  any  sncn  purpose.  Welland  does 
not  deny,  but  that  there  were  other  places  in 
the  gaol  to  put  him  in :  this  waa  in  the  very 
year  when  the  act  passed  for  insolvent  debtors, 
when  fifty  or  sixty  were  discharged  on  the  7tk 
of  September,  before  that  time. 

Another  part  of  his  defence  is,  that  the  room 
was  neither  his  nor  Gybbon's  to  answer  for ; 
that  there  was  a  court  of  the  prisoners,  who 
fbrmed  themselves  into  a  jnrisdictMn,  and  made 
what  order  and  rules  they  pleased,  and  that 
they  were  so  troublesome  that  Gvbbon  was 
afraid  to  ffo  into  the  gaol :  1  do  not  know  what 
excuae  this  is,  it  would  have  been  very  fit  for 
them  to  have  applied  to  another  place:  and 
though  Welland  does  say,  that  there  waa  a 
request  of  some  of  the  prisoners  to  have  him 
put  into  the  strong  room,  all  the  terror  this 
maa  put  any  body  in,  waa  flinging  a  brick* 
bat  on  the  Bare,  not  aiming  at  any  one,  and  this 
forced  them  to  put  thia  man  under  the  restraint 
af  the  strong  room.  It  was  the  rsqucat  of 
nobody,  it  waa  nobody  did  it;  it  was  Tory 
nneb  to  have  such  a  combuMtion,  but  every 
body  knows  that  Wdbuid  is  an  attorney,  and 
baa  M«i  taken  notica  of  in  tha  courts.    Tbsy 
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have  not  fifeu  any  aocouot  of  ao?  niaa't 
hmng  put  iu  tlKMre-b«lbi«.  This  man  ueio^  in 
a  kidc  Gooditiun,  Welland  was  desired  In  i>o  to 
the  upholders  at  Exeter- clian^,  tliey  are  very 
compassioBate,  end  do  sssist  petiple  uf*  their 
fellowship;  SAd  he  had  some  reliel'  |*iveii 
him*  Ue  says,  tiiat  he  never  knew  Mr.  liugf. 
gins  give  aay  direotioa  in  tlie  niaaageinent  of 
•oy  msiters  atWr  Mr.  GybUm  becane  deputy, 
and  gave  an  sccouut  as  to  the  coroner's  bitting 
upon  dead  bodies ;  that  he  took  Barnes  not  |o 
ho  Hiiggins's  servant,  and  Gybbon  therelbre 
was  answerable  for  tlie  act  of  Barnes.  lie 
Qpver  an  oiuch  as  saw  Mr.  Huggins  and  Barnes 
together,  and  thsi  he  did  not  so  much  ss  know 
any  mle-niooey  paid  to  Uuggins;  that  Gvb- 
lN>n  generally  was  paid  the  feca,  for  Gybbon 
fftid  900^  per  annum  to  Hoggins.  Whether 
%  man  takes  the  ioss  all  at  osoe  or  not,  it  is  the 
WBM  thing. 

Groeo  says,  that  he  applied  to  Mr.  Gybbon 
in  order  to  have  a  room*  and  Mr.  Gybhoo 
^Dohi  not  go  into  the  gaol  for  fear  of  this  court 
of  the  prisoners ;  but  at  last  ssys,  that  he  did 

$it  himself  a  room  in  the  house,  and  did  lie 
ere ;  that  he  apprehended  Gybbon  was  the 
principsly  and  did  act. 

The  next  witness  was  one  Howard,  who  was 
m  prisoner  there  before  Ame  came  in  ;  be  was 
fint  carried  into  the  sponging*  house,  and  at 
last  brought  into  tlie  gaol.  When  he  came 
there  he  had  nothing  to  lie  on,  .and  Howard 
kad  a  bed  to  sell,  vhioh  Ame  had  a  mind  to 
purchsae,  Howard,  gentlemen,  did  not  give 
ao  account  of  aay  freeoesa  Ame  was  guilty 
of  S  hut  that  Aroe  offered  more  for  the  Uiings 
than  he  sold  them  ibr :  whether  Ame  was  not 
in  haste  for  them,  or  whether  offered  more  for 
them  than  they  were  worth,  1  cannot  think  an 
axgument  of  msdness. 

.  vVoodcock  gave  an  account  of  the  poor 
man's  being  there,  that  be  was  let  out,  and 
aAer  a  little  time  drove  in  again,  and  during 
all  this  time  he  never  saw  Uu^na  there;  for 
he  should  have  seen  him  it  he  had  come. 
G^tlemen,  Mr.  Huggins  put  it  hard  upon 
cailio;;  these  people. 

Humphreys  says,  that  Ame  was  a  man  of 
some  siinstance,  and  said  that  he  did  no  liarm 
nor  huit ;  that  he  did  some  odd  acti,  and  then 
he  was  carried  and  put  in  the  Strong  Room  in 
the  manner  you  have  heard,  and  staid  there  till 
he  died ;  and  never  aaw  Hu^rgins  them  till 
about  the  middle  of  September 

.  liiMiden  says,  that  he  kept  a  boarding  •house, 
and  boarded  a  good  many  there  at  5f .  |>er  week, 
and  Arne  was  one ;  that  afterwards,  when  he 
oame  to  quit  the  house  and  was  carrietl  into 
the  t>tron^  itoom,  he  was  desired  by  the  lip- 
holders  Company  to  take  some  care  of  him ; 
that  the  key  was  kept  by  liarues,  so  that  there 
was  a  difficulty  to  carry  ami  supply  him  with 
pmv.MonN ;  thai  be  Mid  lie  would  igive  it  op 
unloBs  he  had  the  key  ;  that  he  had  no  authcK 
rity  til  let  hiiu  out;  and  that  he  did  keep  the 
key  till  tliree  davs  before  be  died,  and  then  de» 
bvered  it  up.    He  has  gi? ea  an  aocount  of  that 


act  uf  Ame*s  running  about  with  the  Aathen, 
and  said  he  never  saw  Hugi^ins  and  Gybbon 
tliere,  at  the  time  that  Arne  was  in  the  strong 
mom;  and  that  Huggins  was  wanlen,  and 
Gybbon  was  deputy.  Ue  has  giren  an  ao- 
count of  the  room  when  built,  ami  of  the  sad 
condition  of  it. 

Genllemtn,  Mr.  Gwyn  ssid  the  same ;  hut 
that  he  never  ssw  Huggins  there. 

Auoiher  matter  that  Mr.  Huggins  insisted 
u|iou,  to  prove  the  evidence  not  to  he  true,  waa, 
that  he  was  not  in  town. 

The  first  witness  that  he  ealled  was  his  sov, 
who  said,  that  from  the  first  of  Seplooiber  in 
that  year  his  lather  came  down  to  him  in 
Hampshire,  and  continued  till  the  llih  or  IMb, 
and  staid  14  or  15  davs ;  1  do  not  find  but  it 
might  be  aiVer  that  tnat  he  was  at  tho  Strong 
Riiom. 

8mith  proves  the  same,  and  that  he  waa 
down  tliere  before  in  August 
Knight  said,  that  he  was  them  in  Augost. 
Bin^  servant  to  Mr.  Huggins,  junior,  said, 
that  he  was  tliere  in  August  seven  days ;  and 
that  he  was  them  the  1st  of  September  likn- 
wise. 

Tucker  says,  that  he  was  employed  by  air 
George  Oxeuden,  and  that  be  sent  hia  eoadi 
with  Mr.  HuKgins  from  Witleuham  to  llcnley- 
upon-Tham«»  about  ihe  16ili  of  Heptembar. 

Sir  George  Oxenden  agrees  with  tho  ser- 
vsnt ;  and  says,  that  on  the  17ih  or  tSili  the 
prisoner  oame  to  his  house,  and  went  awnj 
tho  Ittth  or  19ih. 

1  must  observe  to  you,  gentlemen,  that  from 
that  time  to  the  death  of  this  man,  them  is  no 
account  given  to  you  where  he  was. 

Hopkins  gave  evidence  to  shew  the  wit- 
nesses miiitako.  Farrington  swore,  thst  when 
Huggins  lookeil  in,  Hopkins  was  with  him  at 
that  time;  and  Hopkius  ssid,  that  he  went 
out  of  town  to  Oxford,  and  did  not  rHium  till 
the  14th  of  October.  Huggins  came  from  sir 
George  Oxenden's  about  tlie  13th  or  19th,  and 
I  do  not  hear  from  any  boily  that  he  cootinnad 
out  of  town;  and  it  is  natural  to  believe  bn 
came  to  town,  for  Henley  is  the  road  to  conn 
up  to  Lundon.  Hopkins  ssid,  he  did  not  go 
out  of  town  till  the  unh  of  iwptember,  so  t^ 
from  tlie  19th  to  the  28th  both  inif^ht  have 
been  at  the  Strong  ll«M»m ;  and  I  believe  this 
was  the  time,  may  be  it  may  be  the  19tli. 
Hopkins  did  not  go  till  the  S7th.  What  I 
must  leave  to  you,  gentlemen,  is,  that  thia 
Mituess  said,  it  could  not  be  tnie  lihaihe  aa^ 
Huggins  could  be  toieeiher.  Them  wem  ahont 
ten  dayii  from  the  17  th  to  the  S8ih,  and  it  ap* 
pears  they  were  both  iu  town;  and  it  doea 
seem  to.conie  pretty  nigh  the  time.  You  sen, 
geutlemeo,  llufsgins  came  again  a  second 
time* ;  I  he  first  tune  does  seem  to  tally,  and 
mn  «ery  well,  if  unt  both. 

Geutlemeu,  yuu  must  take  this  with  tou, 
whether  Hopkins  dues  not  confirm  w  hat  tar^ 
ringion  ssys,  though  be  said  he  was  oat  of 
town.  Farringtou  says,  once  upon  a  time,  bn 
wasat  theSlrapg-iioom  door ;  the  door  waanpn. 
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•ndtlNil  be  did  see  the  witnesff,  (meaning^  Hop- 
kins) end  that  Arne  crept  iDto  the  festbers  of  his 
bed  I  eed  Bopkios  said,  that  be  was  there,  but 
be  could  not  see  the  feather-bed ;  thai  he  was 
hi  sometbiag  half  up  and  half  naked,  which 
evidence  rawer  confirma  than  weakens  the 
evidence.  He  (Hopkins)  does  contradict  ano- 
ther matter;  that  he  dues  not  know  that  Mr. 
Uugghis  waa  there  at  the  mom,  or  that  he 
ever  aaw  bim  there;  that  he  (Hopkins)  was  at 
tbe  stroBg*room  door,  and  that  he  was  in  the 
aame  manner  as  the  witness  that  was  there 
aaid.  And  he  does  contradict,  that  Barnes  was 
aaervsBtof  Huggins's,  and  says  that  Hiig- 
frios  waa  not  to  be  at  the  charge  of  executing 
the  of&c^.  All  that  Hopkins  says,  is,  that  he 
was  Clerk  of  the  Inquiries,  and  that  he  did  apply 
to  Mr.  Hoggins,  and  that  Mr.  Huggins  did 
not  think  fit  to  put  him  in,  but  he  sent  him  to 
Gybbon  to  be  Clerk  of  the  Inquiries.  Bnt  that 
be  was  clerk  to  Mr.  Huggins  at  his  home,  he 
did  own  it ;  hot  in  a  very  extraordinary  man- 
ner,  that  be  took  htm  to  do  his  business  i'ot  no- 
thing. He  said,  that  the  management  of  this 
office  was  not  solely  and  clearly  under  Mr. 
Gybbon;  hut,  gentlemen,  as  to  things  of  con- 
aef|neBoe,  there  Mr.  Huggins  was  called  in,  so 
Ibat  it  appears  that  there  was  a  view  of  his 
kiokiag  after  tbe  prisoners;  and  it  was  very 
%rell,  gentlemen,  that  he  should,  for  he  was  the 
first  resort  upon  all  occasions.-  Hopkins  says, 
that  be  does  not  remember  sny  discourse 
•boot  Arne  with  Mr.  Huggins,  but  if  he  was 
desired  be  believes  be  might  do  it ;  but  does  not 
remcniber  be  was  desired  to  do  any  thing  as  to 
Arne.  It  seems,  gentlemen,  that  he  was  exa- 
mined in  a  strict  manner,  and  a  wise  tfuquiry 
made,  as  appears  by  an  examination  taken  be- 
fore Edward  Hughes, esq.  which  was  produced, 
and  shews,  that  be  had  given  evidence  to  you 
contrary  to  that  examination .  In  that  he  says, 
Huggins  was  warden ;  and  that  he  (Hopkins) 
went  from  the  Fleet  to  him  every  day,  and  told 
H logins  whatever  was  considerable  that  was 
done  there ;  and  told  him  of  Arne.  He  agrees, 
tbat  there  was  a  discharge  of  prisoners  on  tbe 
7tbof  September,  1725,  when  50  or  60  were 
discharged;  and  cannot  say,  but  when  they 
were  gone,  but  that  there  was  room  enouf^h  to 
pat  Arne  in.  He  denies  tbat  Bishop  and 
Gybbon8|)oketo  him  about  A  rue,  which  Bishop 
swears. 

Tbe  next  witness  is  Mr.  Arne,  who  was  a  re« 
lation  to  the  deceased ;  he  sa^s,  that  the  first 
acooont  he  received  of  his  miserable  condition 
was  aboot  a  week  or  ten  days  before  the  poor 
nuMi  died ;  he  then  went  to  see  him,  and  found 
bin  mvelling  at  the  door,  that  he  was  not 
only  oecome  hoarse,  but  almost  speechless : 
he  was  crept  down  and  fellen  at  the  door,  and 
Ulj  like  a  dog.  He  found  him,  upon  opening 
the  door,  in  a  bad  condition  :  his  voice  was  so 
far  gone*  tbat  it  was  a  difficulty  to  understand 
hira.  He  bad  a  gold  watch,  and  he  did  get 
outof  bim  by  half  words  and  sentences  where 
It  was ;  and  said,  that  the  place  was  not  fit  for 
any  crcalufe  whatsoever,  neither  sick  nor  well ; 


and  that  be  couM  not  have  lived  a  week  in  it. 
Gentlemen,  1  asked  one  of  the  witnesses,  who 
appeared  to  be  a  very  strong  usn  (Louden),  if 
he  had  been  there  half  the  time,  would  it  not 
have  been  the  occasion  of  his  death  ?  Who 
owned  that  it  would. 

The  observation  my  brother  Carter  made  fai 
very  just :  that  if  a  strong  man,  being  put  into 
that  liUhy,  vile  place  it  would  kill  him,  to  pnt 
into  such  a  place  Lim  that '  wanted  hearth, 
death  was  more  sure.  If  he  was  a  weak  man, 
there  was  no  danger  of  bb  escaping,  no  danger 
of  going  out.  « 

As  to  his  being  in  that  room  being  tbe  ooct^ 
sion  of  ^is  death,  there  need  not  much  be  aaid< 

And  what  b  said  by  Mr.  Hoggins,  except 
one  thing,  carries  little  or  no  weight ;  and 
there  is  only  that  can  deserve  yonr  considera- 
tion, wlietber  he  did  die  by  the  cruelty  of 
Gybbon  or  Huggins?  That  he  did  die  by 
duress,  it  is  not  to  he  supposed  to  the  contrary. 

That  in  point  of  law,  wherever  there  is  a  de- 
puty ap|>ointed,  the  superior  must  answer ;  for 
had  a  prisoner  of  30,000/.  escaped,  Mr.  Hug- 
gins must  have  paid  the  money. 

In  criminal  cases  I  do  not  think,  that  the 
warden  or  any  other  officer  should  answer  for 
murder,  unless  he  was  privy  and  consenting.  If 
tbb  sole  act  was  Gybbon's,  and  Huggins  too 
ways  consenting^  I  think  the  murder  lies  npoH 
Gybbon,  not  Huggins.  Though  thb  was  the 
act  of  Gybbon  ai^  Barnes,  whoever  has  a  hand 
in  it,  and  the  authority  and  power  as  he  had, 
if  it  b  true  that  he  saw  him,  and  he  would  net 
give  a  helping  hand  to  assist  him,  the  excepted 
rule  of  Scripture  would  be  true,  «  That  he  that 
b  not  for  me  must  he  against  me  :*  and  if  be 
was  any  way  privy  to  the  carrying  him  and 
confining  him  there,  he  mnst  answer  for  the 
murder  both  in  thb  and  the  next  worid. 

If  this  is  the  act  of  Gybbon  solely,  Huggins 
b  not  to  answer  for  it ;  but  if  Huggins  was 
prif  y,  and  he  was  warden,  he  could  and  ought 
to  have  relieved  him. 

One  thing  more,  in  the  latter  part  of  the  de- 
fence Mr.  Huggins  made  for  himself,  was,|to  call 
vast  numbers  of  gentlemen  of  the  first  quality  ; 
sir  George  Oxenden,  sir  John  H ynde  CottoOp 
in  all  about  twenty  he  called  to  bis  character 
and  credit ;  and  if  these  gentlemen  are  not  suf- 
ficient, I  do  not  know  what  will  be :  his  cha- 
racter has  been  fully  established  ;  but  I  must 
observe  to  you,  whatever  the  character  a  maa 
bears,  if  be  is  guilty  of  tbat  act  which  destroys 
his  character,  his  character  goes  for  nothing : 
if  there  was  difficulty  or  great  doubt  happened 
upon  circumstances,  whether  Mr.  Huggins 
was  guilty  or  not,  then  it  was  the  constant 
practice  to  be  governed  by  a  character:  I 
think  nobody  can  have  a  better;  he  has  had  a- 
very  great  character  given  him. 

Not  long  since  a  person  produced  twenty- 
seven  people,  that  gare  him  a  character,  with 
no  comparbon  to  thb,  only  the  greatness  of 
numbers. 

Notwithstanding  which,  it  there  was  not 
doubted,  he  had  committed  the  fact ;  and  the 
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jury  Tery  j^^^y  brought  in   their  fcrdict, 
ffvilty. 

Vmictf,  in  couvicting  of  pcopli*,  are  to  be 
foonded  upon  tbo  evidence  that  the  jury  has 
had  before  them :  and  I  hope  1  do  not  express 
my  felt'  so  for  them  lo  found  tbvmselfes  upon 
any  thing  I  have  said ;  for  they  will  detcruiiue 
according  to  the  evidence  that  has  been  before 
them. 

Mr.  Attorney  General  prodaced  three  i»it- 
Bcsaes,  that  came  to  nothiui;. 

I  must  take  notice  of  one  piece  i»f  evidence 
given  by  Nr.  Hughes,  a  gentleman  of  probity 
and  diatmction,  one  of  the  oommiitee  appoiutctl 
hv  the  House  of  Commons.  He  teUx  you, 
that  when  Mr.  Huggius  wa&  under  examina- 
tion before  the  committee  i'fclstiog  to  escapes 
during  tlie  time  he  was  warden,  Hugirins  con- 
fessed so  many  had  escaped,  he  ccmJd  uot  re- 
member them  all :  he  owned  one  Oliver  liead 
had  escaped,  and  was  retaken ;  and  tliat  lie 
himself  seut  tu  Newgate  for  irons,  and  orJereil 
Read  to  be  stapled  down  and  inmed  ;  and  that 
he  owned  be  paid  500/.  to  Head's  creditors  fur 
the  escape  of  Read :  This  was  whilst  Gy  libon  • 
acted  as  deputy. 

Mr.  Hoffgins  does  give  this  answer  to  that ; 
that  Uopkms  proved  that  Gybbon  acted,  and  so 
lie  was  warden  in  law ;  1  canuot  tell  what  con- 
dition Gybbon  was  in,  and  what  security  he 
had  given ;  Huggins  was  liable  fur  all  escapes. 

1  have  taken  pains  to  state  the  evidence  to 
you  as  fidly  as  1  can  ;  and  I  hope  yni  will  cod- 
aider  it ;  and  that  God  will  direct  you  to  do  for 
the  best 

Then  one  was  sworn  to  keep  the  Jury,  and 
they  withdrew,  and  Mr.  Justice  Page  and 
Mr.  Baron  Carter  lefi  the  bench  ;  and  Mr. 
iieryeant  Rahy  with  the  lord  mayor  remained 
there ;  and  in  about  two  hours  anil  an  half  the 
Jury  retomed. 

Clerk  of  Arraignt.  Are  you  all  agreed  in 
yourvenfict? — Omnes.  Yea. 

Clerk,  Who  shall  say  for  you  ? 

Omncs.  Foreman. 

Clerk,  John  Huggios,  hold  up  thy  hand. 
(Which  he  did.)  LiK>k  u|ioo  the  prisoner :  Is 
be  Guilty  of  the  felony  and  murder  whereof  be 
stands  indicted,  or  Not  Guilty  ? 

Foremaa,  We  are  agreed  to  bring  in  our 
verdict  special  to  the  Court. 

Att.  Gen,  What  u  there  doubt  in  point  of 
Ulw? 

Sen.  Rahy.  What  that  doubt  b,  must  be  re- 
ferred to  the  Court. 

Foreman.  Was  there  any  medium  between 
bringing  him  in  Guilty  or  No;  Guilty  ? 

8eij.  Raby,  You  may  find  the  fact  siiecially, 
and  refer  the  spedal  matter  to  the  Court.  If 
anv  matter  of  law  asises  upon  thai  doubt,  it 
will  be  explained.  You  may  give  a  (^neral 
Terdict  in  order  to  rel'er  that  to  the  jutlgincnt 
of  the  Court.  You  must  agree  upon  the  fact ; 
you  must  state  the  special  matter :  liia  utiual 
to  state  the  point  of  law  that  you  doubt  i.i. 
If  you  have  any  doubt  as  to  the  law,  tlut  you 
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must  refer  to  the  Court  ;  bat  a*  to  lb«  fnct» 
you  mofkt  determine  yourselves. 
^Att,  Gen.   What  is  it  nakfi  the 

doubtful  ? 

Serj.  Raby.  The  jury  do  believe  the 
in  soose  measure  guilty,  hut  not  of  tiM  whole 
indictment. 

Fvremun,  We  caunot  find  any  of  the  cti* 
duice  come  up  to  shew  be  waaaiiting,  abetting* 
aud  assisting  Uarnes  in  putting  hioi  inta  the 
room. 

Serj.  Ruhy.  Call  over  the  jury. 

CLofArr,  Aukwer  to  your  names.  (Wbicli 
they  did.)  Are  }  on  all  agreed  in  your  verdict? 
is  Johu  Huggins  (iuilty  of  the  murder  and 
felotky  whereof  he  stands  indicted,  or  Nol 
Guilt>  ? 

Alter  c<in«iidering  some  time  among  them* 
seh  es,  tbc  Foreman  spoke  as  follows : 

Foreman.  We  a^^ree  the  primoer  was  ac- 
cessarv  tu  the  murder  commitie«i  upon  Edward 
Arue,  but  iliat  it  was  nut  preminlitated  in  bim  ; 
that  lie  lias  been  privy  to  the  cauae  of  this 
inAu^s  death,  and  might  have  prevented  it. 
Two  wituesses  swore,  that  Mr.  tluggins  wa« 
at  the  door  of  the  dungeon,  and  saw  Ame 
tlieie ;  and,  as  he  tlid  not  disi'liarge  him  at  Uuit 
time,  be  was  accessary  to  Chat. 

Serj.  Raby,  If  he  was  nrivy,  he  was  g^Uf 
of  that:  if  he  %vas  privy  son  consenting,  if  be  did 
concur  in  that  act,  ne  is  guilty ;  for  it  will 
imply  malice. 

if  he  die<l  by  duress,  and  he  waa  eoncarring 
and  Constating  to  it,  then  he  was  guilty  o)*tliis 
act,  in  that  he  hod  power  to  redress  it,  and  did 
not.  If  lie  was  privy,  you  must  consider  k*  be 
was  concurriuir* 

Att,  Gen.  If  he  was  privy  and  consenting,  it 
doi's  imply  it. 

In  all  special  verdicts  tlte  jury  never  find 
malice. 

In  no  special  venlict  they  find  malice. 

Foreman.  Several  of  us  don't  think  bia 
guilty  of  the  malice. 

Att.  Gen,  The  law  w  ill  imply  the  malice. 

Seij.  Raby.  You  are  to  consider  and  find  the 
fact. 

Foreman.  We  all  agree  that  Ame  died  by 
durcM ;  there  are  two  witnesses  to  prove  that  s 
but  that  the  prisoner  had  no  tbrethought. 

The  Jury  again  considered  among  them* 
aelves;  but  not  immediately  agreeing,  with- 
drew, and  staid  out  some  considerable  time,  and 
then  returned. 

Clerk  of  Arraignt.  Art  you  all  agreed  f 

Foreman.  **  \\v  are  agreed,  that  there  issnf* 
ficient  evidence  to  pmve,  that  they  aaw  Mr. 
Hu};i;in8  at  the  strong  riHHn. 

**  Weagrre  that  lie  wa'^  warden  of  the  Fleet 
prisiin  ;  and  that  he  was  head- warden  at  the 
time  the  fact  hap{MMieil,  as  mentioned  in  the  in* 
dictmeiit  ;  and  that  Gybbon  waa  deputy,  and 
acted  as  such. 

**  That  James  Barnes  appeared  lo  os  to  be 
servant  to  G}bbon,  and  was  employed  and 
acted  uuder  him  in  taking  care  of  the  prispucrSi 
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and  had  the  cnttody  of  them ;  and  partioalariy 
of  Edward  Arne." 

AU.  Gen.  Mr.Taniier,yoa  most  write  down 
the  verdict  of  the  Jury. 

Serj.  Raby.  Get  pen,  ink,  and  paper  ready. 
GenllemeD,  you  most  tell  him  what  he  is  to 
write :  (which  is  as  follows)  riz. 

That  James  Barnes,  at  the  time  mentioned 
in  the  indictment,  made  an  assault  uiion 
Edward  Ame,  beings  then  a  prisoner  in  the  Fleet 
prison  ;  did  take  and  imprison  him  without  his 
eopsent^ron^  in  the  indictment 
^  Att,  Gen.  They  will  find  the  description  and 
■tuatkm  of  the  room  as  in  the  indictment;  they 
can  have  no  reason  to  doubt  of  that. 

That  James  Barnes  and  John  Homns,  at 
the  time  of  the  imprisonment  of  the  said  Ame, 
knew  that  the  room  was  newly  built ;  and  that 
the  walls  were  moist  and  damp,  as  in  the  indict- 
ment. 

Mr.  Strange.  Mr.  Hng^ns  did  not  know  it 
at  first,  at  the  time  he  was  there,  when  the  door 
was  open. 

Att.  Gen,  Are  the  jury  satisfied  that  Mr. 
Hogfgtns  knew  the  state  and  condition  of  the 
room  during  the  time  Ame  was  there  ? 

Faretnott.  We  agree  he  saw  the  boilding, 
and  that  he  must  Know  it  an  unwholesome 
room,  as  described  in  the  indictment. 

Att  Gen.  Let  me  see  the  indictment.  (Which 
be  did,  and  read  the  words  as  to  the  description 
of  the  strong  room.^  He  must  know  it  when  he 
was  at  the  Strong  (loom  door. 

Serj.  Darnell.  It  is  necessary  that  the  jury 
should  know  what  the  Attorney  reads. 

Att.  Gen.  Mr.  Tanner  has  twice  taken  it. 
Bow  long  (speaking  to  the  jury)  before  the 
death  of  Ame  do  you  find  the  prisoner  knew  the 
condition  of  the  room  ? 

Foreman.  I  believe  it  to  be  fifteen  days  at 
lehst  before  the  death  of  Aroe. 

Alt.  Gen.  That  doriog  this  imprisonment 
and  detention  in  this  room,  the  said  Arne,  by 
reason  of  the  duress  of  such  imprisonment,  be- 
came sick  and  languished  there,  and  died,  proui 
in  the  indictment. 

Hugging,  The  jury  are  upon  their  oaths,  will 
they  hnd  him  dead  by  my  noeans  P 

Mr.  Strange.  1  dcjsire  the  fact  may  be  found 
as  it  is. 

Att.  Gen.  Mr.  Tanner  mind,  that  on  the  7th 
of  September  he  was  aiding,  abetting,  and  as- 
sisting James  Barnes. 

Foreman.  We  apprehend  the  man  conti- 
nued from  the  7th  oft  September,  and  we  appre- 
liend  he  died  about  the  23d  of  October. 
^  Alt.  Gen.  That  John  Hoggins  being  prin- 
cipal warden  during  the  imprisonment  and  de- 
tention of  the  said  Aroe,  was  present  at  the  said 
room,  and  saw  Ame  in  that  room  under  the  du- 
ress of  that  imprisonment ;  and  that  he  being 
present,  the  room  was  locked  up  with  the  said 
Arne  in  it. 

That  fifteen  days  before  the  death  of  Arae, 
John  Hu^gins  being  then  warden  of  the  Fleet, 
and  Mr.  Gybbon  deputy- warden,  he  saw  Ame 
«nder  the  durnss  of  that  impriaoflaitnt  s  and  the 
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tttd  Aroe  was  confined  in  the  said  room,  and 
the  sakl  Hoggins  being  then  present,  he  was 
locked  up  bv  James  Barnes,  and  oontinaad  ia 
the  said  confinement. 

Mr.  Strange.  Th&t  is  not  according  to  th« 
evidence.    It  should  be  (bond  thns : 

That  during  the  imprisonment  of  the  said 
Ame,  and  fifteen  days  at  the  least  beft^re  his 
death,  John  Hoggins  being  then  warden  of  the 
Fleet,  and  the  said  Thomas  Gybbooi  deputy 
and  acting^  warden,  was  once  present,  and 
saw  the  said  James  Barnes  lock  up  the  door 
of  the  said  room,  the  said  Arae  being  thareia 
imprisoned. 

And  at  the  time  Hoggins  turned  away,  James 
Barnes  locked  to  the  door ;  and  Arne  cootimied 
under  the  said  imprisonment  therein,  until  the 
time  of  his  death ;  and  the  jury  don't  find,  that 
Hoggins  knew  the  said  Arae  was  in  the  stron^f 
room  when  he  was  first  put  in  there. 

Att.  Gen,  I  insist  upon  adding  the  words*, 
'  aiding,  abetting,  and  assisting.'  And  *  that 
Hoggins  knew  of  the  badness  ofthe  room.* 

Mr.  Strange.  They  don't  find,  that  during^ 
the  whole  time  Arae  was  there,  Hoggins  knew 
ofthe  badness  of  the  room. 

Att.  Gen.  The  jury  cannot  find  what  they 
don't  know. 

Foreman,  We  find  the  letters  patent  con- 
stituting John  Hoggins,  esq.  wanlen  of  the 
Fleet,  prout  in  the  indictment. 

That  during  the  time  that  Gybbon  was 
deputy- warden.  Hoggins  acted  as  warden, 

Mr.  Strange.  That  does  not  appear. 

Att.  Gen,  Who  sent  fbr  irons  from  Newgate f 

Ask  whether  or  no  they  do  find,  that  at  the 
time  Gybbon  was  deputy-warden,  Hugvins 
acted  as  warden.— Beavia  said  in  1725*  Hop- 
kins  came  from  Hoggins  about  business; 
that  at  the  same  time,  during  the  time  that 
Gybbon  acted  as  deputy -warden,  John  Hoggins 
acted  as  warden. 

The  Verdict  was  removed,  at  the  prayer  of 
Mr.  Attorney,  into  B.  R.  and  there  argued  by 
iVlr.  Willes  and  Seijeant  Eyre ;  after  which,  it 
was  argued  atSerjeant's-ion-hall  in  Chancery- 
lane,  before/all  the  judges,  by  Serjeant  Che- 
shire, Mr.  Attorney,  Mr.  Solicitor,  and  Mr. 
Willes,  for  the  king ;  and  by  Serjeant  Darnell, 
Serjeant  Eyre,  Serjeant  Hawkins,  Mr.  Peere 
Williams,  Mr.  Strange,  and  Mr.  Foster,  for 
the  prisoner.  Bat  as  every  thiog  insisted  on 
by  either  side,  is  takeo  notice  of  in  the  Opiniot^ 
delivered  by  the  lord  chief  justice  Raymond,  it 
will  not  be  netessary  lo  state  the  arguments  of 
counsel.* 

Mich.  Term,  4  Geo.  9  Regis,  B.  R.  1730. 

Rbx  ver.  Huoocfs. 

Raymond,  Chief-Justice.f 

This  was  a  Special  Verdict,  found  at  the  Old 
Bailey,  on  an  indictment  of  murder  against 
James  Barnes  and  John  Hoggins.    The  in- 

*  Stranee's  Reports,  vol.  9,  p.  8(KI. 

t  Ld.  Raymond's  Reports,  vol.  8,  p.  1$74« 
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dictmmt  mU  forth,  «*  That  John 
fmin  the  Iti  &ky  of  October,  in  the  12th  year 
•f  the  tale  kiog,  to  the  Isl  day  ef  January  next 
fbllowiopf,  aod  king  l»pfore  aiMl  after,  wai  war- 
4ea  (^  the  prison  of  the  Fleet,  &c.  ami  that 
Jamen  Barnes  n  as,  duriuif  ibat  time,  serraat  to 
John  HuiifKins,  and  eai|iio>-ed  about  the  care 
of  the  pruoaers ;  and  that  James  Barnes,  *  es- 

*  istcBS  iiersoua  crurfelis  natiirs  et  numauis 

*  dhspasitioois  ei^  prwonahos  in  eadcin  prisona 
'  exUlentes,*  on  the  1st  day  oi*  Not vniber,  in 
tlie  19ib  year,  Stc.  made  an  asaault  upon  one 
BdiranI  A  rue,  thfn  beini;  a  prisoner  in  the 
name  prison,  under  the  custody  of  the  said 
JoUu  H  uiri;ins,  and  bim  Uiesaid  BdwanI  Ante, 
then  and  there,  with  force  and  arms  ^^c.  nn  ■ 
lawfully,  ftrlonioualy,  wilfully,  and  of  his  ma- 
lice aioretliou|;ht,  and  without  the  consent  of 
the  said  Eflward  Ame,  took,  and  bim  with  force 
and  arms,  ike,  to  a  certain  room,  within  the 
•risoa  aforesaid,  tbon  newly  built,  uiUawfully, 
Sic.  cooveyeil  and  led,  and  him  the  said  Ed- 
ward Artie,  with  Ibrce  and  anns,  5cc.  in  the 
nid  room,  f  »r  a  \ao*g  time,  tu  wit,  fur  the  specc 
of  six  weeks,  men  next  follnwiny,  unlaw  fully, 
fcc.  imnrisontd  smt  detained,  and  him  the  said 
E^iwaro  Arne,  then  and  there,  with  force  and 
anus,  &e.  for  nil  iIil*  time  last  mrntioned,  in 
tliat  rauni,  *  absque  sulamine  i(rni*<  nt^mni  sine 
'  aliqua  matula,  scapliio,  v«l  alit|MO  alio  hnjus. 

*  nio«!i  utcnsili,*  unlawfully,  \cr.  forced  to  re- 
main and  be  (the  walls  «if  the  ut(»r«»sai«l  room, 
made  of  bricks  and  morUir,  at  tlie  afure^mid 
time  of  (he  imprisonment  of  tlie  saiil  tMward 
Arue,  iu  the  same,  beioi;  t ery  mnisi,  and  tiiv 
room  aforesaid  Iteinif  situate  over  the  romuttui 
sewer  of  the  said  pvisou,  and  near  the  place 

*  ulii  sorties  et  tinitis  prisons  prcdictie  ncnrnun 

*  exerementa   prison arioruiu   iinedicioruin  ad- 

*  tunc  usualiier  posita  fuerunt,'  by  reawn 
wliereol'  the  room  a^on^»aiil  tbeu  wa^  tery  un- 
wholesome, and  {greatly  flani^erous  to  the  life 
of  any  tiersou  detained  in  the  same.*')  And 
the  iudictuient  further  sets  forth,  *'That  the 
said  JauHis  Barnes  and  John  Hujf^fjns.  at  the 
said  time  of  the  imprisonment  of  the&aid  £tl* 
ward  <\rne  iu  that  room,  well  knew  Uiai  the 
said  room  liad  tlieu  been  ii**Hly  hoilt,  huiI  that 
the  walls  of  tUat  room,  beio^;'  made  of  lirii  ks 
and  mtHTtar,  %veru  tlien  \ery  luoisi,  u:ii{  I'lat  the 
aai«l  room  wan  so  situate  as  af^ treat.: i«i/'  Ami 
the  indictment  fnrilier  sets  foriiit  **  That  tlie 
•aid  EdManl  Arne,  during  the  imprison nient 
•nd  delainin)^  aforesaid,  in  the  said  romu,  viz. 
the  7ih  of  NoteniWr.  &:c.  by  UunNS  of  the 
same  imprisonrauit  and  dotaini'njif.  Itecaine  sick, 
and  theiriiy  from  the  sami'  7lh  d  4y  «. :  N-n em- 
ber, until  the  7lh  (lay  of  Deceiuher,  then  next 
folloiunci  in  the  room  afore^iil,  lant;uislied, 
on  which  s»aid  Tth  day  of  Dci.eml>er,  the  sai<l 
K<lvran!  .\riir,  bv  duress  of  the  impr.^onmeut 
•nd  detaioiu^  atoreaaid,  in  the  room  ainresaid, 
ilied,^*  jec.  The  indictment  further  sets  forth, 
'*  That  the  said  John  Hn^jvins,  bcin^  a  i>ei^ou 
ttf  a  cruel  nature,  and  sava^fe  dtspoui.on.  .tnd  a 
grierous  ami  in!iuuiaue  0|>pres6<ir  qf  the  p'-i* 

m  th€  MiiM  prison,  under  his  custody 
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boii^,  dnrinff  his  said  imprisonment  tnd  dc* 
taininf^  of  the  aforesaid  Kdward  Ame,  in  tho 
room  ature^aid,  fix.  the  said  7th  day  of  No- 
vember, &c.  and  divers  other  days  and  timet, 
durin((  th;it  iiiipri*iomueut  ami  det^inioK,  at 
London,  ^e.  feloniously,  wilfully,  and  of  hit 
malice  aforethou^^hl,  was  present,  aidiui;,  abeW 
ting,  cirnifortinjf,  assistiiiif,  and  maintaining 
the  aforesaid  James  Barnes,  feltmiou&ly,  w'd* 
fully,  ami  of  his  malice  al(»rethouKlit,  the  said 
Edward  Ame,  in  maniK'r  aforesaid,  to  kill  and 
murder :  and  so  theiurors aforesaid, U|Nin  their 
oath  aforesai«l.  say.  That  the  said  James  Bamet 
and  John  lliiffgins,  the  said  Eflward  Arne,  iu 
manner  and  form  aforesaid,  feloniotisly,  wiU 
fully,  and  of  their  malice  aforctlMMight,  did  kill 
andfliurder,  a^inst  the  peace,*'  &c. 

On  Not  Guilty   pleaileil  by   the  prisoner, 
lluggiiM,  thu  jury  iind  a  Special  Vet  diet,  at 
follows:     '*  That  queen  Ann«%  by  her  letters 
patent,  beariuK  date  the  22d  of  July ,  in  the  12th 
year  of  her  reii^n,  ffrunteil  to  John  Hug^na, 
named  in  the  tmliclnicnt,  the  office  (d*  warden 
or  keefier  of  the  Fl«*et,  and  keeper  uX  the  prison, 
and  iruol  of  the  Fie.  t.  situate,  Vc.  and  of  the 
prisoners  ihiucoiiimittrii.  or  t->  he  couimiited 
to  the  prison  and  i^md  id'  t!ie  I'irel  aforesaid  ; 
and  the  capiiul  niessna^**  fur  the  rn«t'Miy  of  the 
prison  ITS,  and  thirteen  tnessua^^es  iu  :he  |uirish 
afi»resaiil,  and  alt  uilur  Uie<i?iU4i:.i^'<i,  iScc.  and  nil 
that  rent,  lt*e  01- sa!ai-\  ot  7/.    l*2t.    I'i.  yearly, 
payable  and  to  hr  |>aid  h*.  tin*  liamls  of  the  she- 
rifl's  of  her  tity  ot  Loiiiliin,  und  lior  coun!y  of 
Middlesex,  N:*v  and  all  other  'rents,  N:r.  and 
hini  the  said  John  Huirifins.  wafli  n  or  keeper 
of  the  Fleet,  and  of  the  prisnn  r    '  •;jol  of  tho 
Fleet  atiirt  sniil,  for  hersilf,  hi-r  liei  s  and  sue- 
cessurs,  did  make,  ordain,  anil  consiittite,  by 
the  same  hHlers  pitent :   to  h.ive.  ho M,  enjoy, 
and  exercise  the  Siiid  nfiice,  ines!Kuai;e:«,  laiuls. 
Sec.  to  the  afok srsaid  John   llu;^i!is,  by  him- 
self, or  by  his  suffii'icnt  deputy  or  deputies,  for 
ami  dnrin;*'  his  niiural  lift .  n  as  ample  man* 
ner  nnd  ti^r*!)  as  •lir  Jerem\  W.iirlico!,  hjronet,  i 
•r  any  other  warden  t>f  hei  |)r:»:m  «>f  the  Fleet 
afoiixdii!,  the  ^  :l(J  <iliii  e  ami  oth(*r  ilio  pre- 
misses, «ir  any  of  t!ieni,  had  Inffire  h.i-l,  held, 
UM'd  «>r  erjityi  il,  ur  o!i<v!it  to  hr.Ti*  had,  held, 
iiseil,  i¥[  enjoyed  ;  with  the  usu  il  arernients  : 
and  they  farther  find,  that  i\\\i.  sv.l  J   !.:i  llnir- 
y;rins  l>t  of  September,  in  the  12th  uf  the  late 
'  ikin^%  aud  for  divers  years  lH*fi»ro,  and  conti* 
nil  lit}'  from  thence  afur,  until  t!it*  la  of  Ja* 
unary    then    next    foKowiti::,  n:i^  ivarden    or 
keeper  pi'  tliC  said  prison  of  the  Floct ;  and  tliat 
one  Thouias  G\b!jon  fur  all  the  same  time  wto 
deputy  of  the  snul  J  liin  flus^i^iiis  in  tlie  said 
oflii  e  of  ivarden  or  kcpi'r  of  the  prison  nf  tho 
Fleet  riforesiiid.  by  the  same  Ji;!in   llu;(t^nt 
apiK>i!ite!,  and  acted  a.  snch  h'.s  d<>jiuty  :  and 
they  furtlier  finil,  that  J.inies  Uarnes,'in  the 
iQdictmer.t  named,  for  all  the  same  lini"  wat 
fscrraiit  «.f  ilic  s.ii.l  Thoina^  (i'\b!i:  n,  deputy  of 
the  siiid  John  11u<^in«,  in  the  same  oHice  so 
as  afiu-esji'I  bein^,  ami  acted  under  the  said 
Thomas  (t\hSiu,  &c.  in  and  about  the  care  of 
the  prisimers  oooraitted  to  the  said  prison,  and 
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io  the  same  prison  beiar,  and  particularly  in 
aod  aboal  tbe  core  of  Edward  Arne,  in  the  ia- 
dictflttent  named,  then  and  there  a  prisoner  in 
the  same  prison  being :  they  farther  find,  that 
the  said  James  Barnes,  the  7th  of  September, 
in  the  ISth  year,  &c.  in  and  upon  tbe  said  Ed- 
ward Arne,  a  prisoner  in  the  same  prison  then 
■a  aforesaid  being,  in  manner  and  form  as  in 
tbe  said  mdictment  is  specified,  made  an  as* 
•anlt,  and  him  the  said  Edward  Arne,  then  and 
there  ivithoat  his  consent,  in  manner  and  form 
■a  in  the  said  indictment  is  specifiet),  took,  and 
him  the  said  Edward.  Arne  to  a  certain  room 
within  the  said  prison  then  newly  built,  in  tbe 
same  indictment  mentioned,  witliont  his  con- 
aeot,  in  manner,  &c.  cont eyed  and  led,  and 
him  tbe  sakl  Edward  Arne,  m  the  said  room 
for  a  long  time,  to  wit,  for  the  space  of  forty - 
lour  days  from  tlience  next  following,  without 
the  consent  of  him  the  said  Edwara  Arne,  in 
manner,  6tc.  imprisoned  and  detained,  and  him 
the  said  Edward  Arne,  then  and  there  for  all 
the  time  last-mentioned  in  that  room,  *  absque 

*  solamine  ignis  necnon   sine  alic|ua   roatula, 

*  acaphio,  rel  aJiquo  alio  bojasmodi  utensili,'  to 
remain  and  be  without  his  consent  in  manner, 
&c.  forced :  and  they  further  find,  that  tbe 
walls  of  the  said  room  were  made  of  bricks  and 
mortar;  and  at  the  said  time  of  the  imprison- 
ment of  the  said  Edward  Arne  in  the  same 
Were  very  damp ;  and  that  the  said  room  was 
situate  ot er  the  common  sewer  of  the  said  pri- 
son, near  the  place  '  ubi  sorties  et  fimns  pri- 
'  aoBie  presdictse  necnon  excrements  prisonario- 

*  mm  preedictorum  adiunc  usoaliter  posita  fue- 
'  mnt,'  by  reason  whereof  the  said  room  was 
then  f  ery  unwholesome,  and  greatly  dangerous 
to  the  lite  of  any  person  detained  in  the  same: 
and  they  further  find,  that  tbe  said  James 
Barnes,  at  tbe  said  time  of  the  imprisonment  of 
the  said  Edward  Arne  in  that  room,  well  knew 
that  the  said  room  had  then  been  newly  built ; 
and  that  the  walls  of  that  room  were  maile  of 
bricks  and  mortar,  and  were  then  ?ery  damp ; 
and  that  the  said  room  was  situate  so  as  afore- 
said :  and  tbey  further  tind,  that  during  the 
said  imprisonment,  and  detaining  of  the  said 
Edward  Arne  in  the  said  room,  to  wit,  by  the 
space  of  fifteen  days  at  least  before  the  death 
€1  the  said  Edward  Arne,  the  said  John  Hug- 
gins  knew  that  the  said  room  had  l>een  then 
newly  built,  and  that  the  walls  of  that  room 
were  made  of  bricks  and  mortar,  and  then  were 
damp ;  but  whether  the  said  John  Huggins 
knew,  that  on  the  said  7th  day  of  September, 
in  the  12th  year,  Ace.  the  jurors  know  not:  snd 
they  further  find,  that  the  said  Edward  Arne, 
during  the  said  imprisonment  and  detaining  of 
bim  the  said  Edward  Arne  in  the  said  room,  to 
wit,  .the  lOtb  day  of  the  same  month  of  Sep- 
tember, in  the  12th  year  abovesaid,  by  duress 
orthe  same  imprisonment  and  detaimng,  be- 
cmme  sick  in  the  said  room ;  and  thereby  from 
tbe  same  10th  day  of  September,  io  the  12th 
yearabofesaid,  until  the  20th  day  of  October 
tben  next  following,  in  the  said  room  lan^ish- 
•d;  on  whkh  said  20th  day  of  October,  m  the 


I2th  year  ahoresaid,  the  said  Edward  Arne,  by 
duress  of  the  said  imprisonment  and  detaining 
in  tbe  room  aforesaid,  died,  to  wit,  at  Loodun, 
6to.  And  they  further  find,  that  during  tbe 
imprisonment  and  detaining  of  the  aaid  Edward 
A  rue  in  tlie  said  room,  to  wit,  by  the  space  of 
fifteen  days  at  least  before  the  death  of  tne  said 
Edward  Arne,  the  said  John  Huggina  wm 
once  present  at  the  said  room,  and  then  and 
there  saw  tbe  said  Edward  Arne  in  that  room^ 
under  the  daress  of  the  said  imprisonment,  and 
tben  and  there  turned  away ;  and  the  said 
James  Barnes  k)cked  the  door  of  the  sane 
room,  at  the  same  time  in  which  the  said  Joba 
Hoggins  turned  away  as  aforesaid  (the  same 
Edward  Arne,  at  the  said  tiane  m  which  the 
said  door  was  locked  by  the  said  James  Bamee* 
being  in  the  said  room  under  duress  of  the  said 
imprisonment.)  And  they  fartlier  find,  that 
the  said  Edward  Arne,  in  tbe  said  room,  under 
duress  of  the  said  imprisonment  remained,  and 
was  continued  from  the  said  time  in  which  tim 
said  door  of  tbe  said  room  was  so  locked  by  tbe 
said  Jame«  Barnes  as  aforesaid,  until  the  said 
time  in  which  tbe  said  Edward  Arne  so  as 
aforesaid  died  :  and  tbey  farther  find,  that  tbe 
said  John  Huegins  sometimes  acted  as  wardea 
or  keeper  of  tne  said  prison,  during  tbe  time  In 
which  he  the  same  Thomaa  Gybbon  was  de- 
puty of  the  said  John  Hnggins  in  the  said  efr 
fice  as  aforesaid ;  but  wheUier  upon  the  whole 
matter,"  &c. 

Tbe  Record  of  thia  Indictment  and  Special 
Verdict  being  removed  into  the  King's- bench 
by  Certiorari,  it  was  argued  on  Tunday  the 
16th  of  June,  1730,  by  Mr.  Wilies,  for  the 
king ;  and  Mr.  Serjeant  Eyre,  for  the  prisoner. 
And  on  the  last  day  of  Michaelmas  term  fill- 
lowing,  after  the  case  had  been  argu?d  on  the 
14th  of  November,  at  Serjeant's- inn -hall,  before 
all  the  twelve  judges,  the  lord  chief-justice 
(Raymond)  delivered  the  opinion  of  i  he  judges. 

In  this  case  two  questions  have  been  made, 
first.  What  crime  the  facts  found  upon  Barnes 
in  the  Special  Verdict  will  amount  to  ?  Second, 
Whether  the  prisoner  at  the  bar  is  found  guilty 
of  the  same  offence  wKh  Barnes  ? 

Firsts  As  to  the  first  question  it  is  very  plain, 
that  the  fiicts  found  upon  Bsmes  do  amount  Io 
murder  in  him.  Murder  may  lie  committed 
without  any  stroke.  Tbe  law  has  not  confined 
the  offence  to  any  particular  circumstances  or 
manner  of  killing ;  but  there  are  as  many  ways 
to  commit  murder,  as  there  are  to  destroy  a 
man,  provided  the  act  be  done  with  malice, 
either  express  or  implied.  Hale  P.  C.  46,  S 
Inst.  52.  Murder  is,  where  »  person  kills  ano- 
ther of  malice,  so  he  dies  within  a  year  and  a 
day.  Hale  P.  C.  43.  And  malice  may  be 
either  expressed  or  implied.  In  this  case  tbe 
jury  bare  found  the  malice  expresa ;  for  the 
facts  charged  on  Barnes  are  laid  in  tlie  indict- 
ment to  be  '  ex  melitia  ^ua  pnecogitata,'  to  wit, 
that  he,  having  the  custody  of  Arne,  assaulted 
him,  and  carried  him  to  this  unwholesome  roonSy 
and  confined  him  there  by  force  airaiost  his 
will,  and  without  hb  coBseiit,aod  without  pre- 
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per  foppori,  *  ex  malitim  sua  pnecocfiUte  ;*  bv 
neani  of  whicli  he  langoifilieil  and  died.  AwA 
the  jury  have  found  that  Barnea  did  all  tfaeae 
facta, '  modo  et  forma  proat  io  iodictaroento 

*  pncdicto  a|iecificaior.' 

fiut  upon  fiodhig^of  tbcK  facta  there  is  also  a 

flaiD  niaJice  aristng  in  construction  of  law. 
lale  P.  C.  46,  The  law  implies  malice  in  re- 
spect of  the  person  killing.  If  a  prisoner,  bv 
duress  of  the  gaoler,  comes  to  so  untimely  eml, 
it  is  murder.  It  is  not  necessary  to  make  it 
dureM,  that  there  ahould  be  actual  strokes  or 
wounds.  And  in  8  Inst.  55,  the  potting  into  a 
dungeon  is  duress,  or  into  a  place  too  atrait,  S 
lost.  91,'  pluis  arctmentqoe  devoit.*  C/romp. 
90.  The  untimel;^  end,  mentioned  by  tord 
chief  justice  Hale,  is  what  is  meant  by  Briton, 
cap.  11,  fol.  18,  If  a  man  die  in  priaon,  the 
coroner  is  to  take  an  inquest  upon  tne  ?ievr  of 
the  body  ;  and  if  it  is  found  by  the  inqniiiiiion, 
that  the  person  was  brought  nearer  to  death, 
and  farther  from  life,  *  per  dure  gard  del 
gaoler,'  it  is  felooy. 

Ttie  reasons  wny  the  law  implies  malice  in 
ouch  cases  are  plain.  Because  it  is  a  breach  of 
Ilia  doty,  and  of  the  trust  which  the  law  has  re- 
pose4i  in  him.  A  prisoner  is  not  to  be  pnniihed 
u  gaol,  but  to  be  kept  safdr.  Flet.  38, 
Bract.  105.  The  act  also  is  deliberate.  And 
the  nature  of  the  act  is  such,  as  that  it  most 
apparci)tly  do  harm.  It  is  also  cruel ;  as  it  is 
committed  u^n  a  person  that  cannot  help  him- 
oelf.  And  it  la  committed  by  force,  and  without 
the  consent  of  die  prisoner.  So  that  the  chan^ 
in|  the  indictment  against  Barnes  is  murder  ; 
and  these  facts  found  in  the  verdict,  as  to 
him,  folly  mainiain  the  indictment,  and  amount 
to  murder,  But  Barnes  is  not  before  the  Court, 
be  having  fled  (as  it  is  said^  from  justice. 

Second.  The  next  question  is.  Whether  the 
prisoner,  Huggins,  is  found  guilty  of  the  same 
offence  as  Barnes ;  or  how  far  it  appears,  by 
this  Special  Verdict,  that  he  has  been  aidinsr 
and  assisting  to  Baimcs  in  the  committing  of 
these  facts  ? 

In  the  bdidment  the  offence  is  as  strongly 
charged  upon  Huggins  as  upon  Barnes.  The 
indictment  charges,  that  tbejirisoner  at  the  bsr, 
during  the  imprisonment  of^  Ame  in  the  said 
room  (the  situation  and  condition  of  which  the 
indictment  expressly  charges  Huggins  to  have 
the  knowledge  ot),  on  the  7th  of  November, 

*  c^  diversis;  diebus  et  vicibus,*  during  that  im- 
prisonment, feloniously,  voluntarily,  and  of  his 
malice  aforethought,  was  present,  aiding,  abet- 
ting, comforting,  and  assisting  the  said  Barnes, 
the  said  Aroe  feloniously,  and  of  hia  malice 
aforethought,  to  kill  and  murder,  ike.  which  if 
found  by  the  verdict,  would  ceruinly  be  murder 
in  the  prisoner.  But  there  is  a  great  diflereuce 
in  tlie  uudiog  the  verdict.  As  to  Hugcins,  the 
jury  ha«eonTy  found  these  facts,  viz.  That  he 
had  the  office  of  warden  of  the  Fleet,  &c. 
granted  to  him  by  letters  patent  of  22  July, 
12  Ann.  to  hold  for.  his  life,  and  to  execute  by 
himself  or  liis  deputy:  That  he,  1  Sept.  12 
Mro,  1,  and  before  aid  from  theoeeto  11  Jan. 
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19  Goo.  1,  was  warden  oftbo  Fleet:  Tbot 
TboBMa  Oybboo  was,  and  for  all  that  ihM 
acted  as  bis  deputy  io  that  office:  that  Jobos 
Barnea  was  for  all  that  tinne  serraot  of  Gybboo, 
and  acted  ooder  him  about  the  care  of  Ike  pri- 
sooervy  and  particularir  about  the  earn  of  Aroo : 
theo  tiiey  flod,  that  mmea  assaulted  aod  car* 
ried  by  nirce  the  Mid  Ame  into  the  room,  aod 
kept  him  there  against  bis  eooaent,  prout  in  tl» 
imiictroeDt,  forty-four  days:  then  tbev  6od 
the  situation  and  cooditioo  of  the  room,  whereby 
it  was  very  unwholesome,  aad  daogerous  to  tkio 
life  of  any  peraon  kept  therein  :  that  Hog- 
gins, during  tlie  imprlsoomcnt  of  Ame  io  tlma 
room,  via.  mrflfteoo  days  before  Aree's  death, 
knew  that  the  room  waatheo  lately  built,  and 
that  the  walls  were  made  of  brick  and  mortar, 
aod  were  tlico  damp ;  but  whether  b«s  koow  it 
the  7th  of  September,  ignorant :  that  Aroe,  tko 
10th  of  September,  12  Geo.  1,  by  duress  of 
imprisonment,  became  sick,  aod  laoguislied  to 
the  20ib  of  October,  aod  theo  died  by  doreao 
ofimpriaoomentintheaaidroom:  thatdorioi^ 
the  impriaoomeot  of  Aroe  in  that  room,  vis. 

*  per  apatium  qoiodecim  dieram  ad  miooa*  bo- 
fore  his  death,  lloggioswas  ooce  preaeot  at 
that  room,  and  then  saw  the  said  Arno  in  that 
room, '  sob  duritie  imprisooamenti  pradieti  oo 
adtune  et  ibidem  aeavcrtit,'  aod  the  aaid  Jaoieo 
Barnes,  the  aaaie  time  as  Huggios  turned  hia* 
self  away,  locked  the  door ;  the  aaid  Ame,  at 
the  timewbeo  the  said  door  was  locked  bjr 
Barnea,  beiog  in  the  said  room,  '  anb  duritio 

*  impriaonsmenti  pra^dicti ;'  and  that  Aroo  re- 
mained under  that  duress  till  hia  daatli :  that 
Huggins  acted  aometimea  aa  warden,  daring 
the  time  Gyhbon  waa  depoty :  but  it  ia  ool 
found  that  be  acted  as  warden  during  the  ooo- 
finement  of  Ame. 

The  judges  are  all  nnanimously  of  opinioov 
that  the  facts  fouod  io  thia  Special  Verdict  do 
not  amount  to  murder  in  the  prisooer  at  ibo 
bar ;  but  aa  this  Special  Verdict  is  foood,  tkejr 
are  of  opinion  that  be  i«»  not  guilty.  Though  he 
was  warden,  yet  it  beiog  fouod  that  there  waa  a 
deputy,  he  is  not,  aa  warden,  guilty  of  the  facts 
committed  under  the  authority  of  his  deputy. 
He  shall  answer  as  superior  lor  his  deputy  ci« 
villy,  but  not  criminally.  It  has  been  seulcd, 
that  though  a  sheriff  must  anawer  for  the  of- 
feoces  of  his  gaoler  civilly,  that  is,  he  is  sub- 
ject in  an  action  to  make  satisfaction  Io  tbo 
n  injured,  yet  he  is  not  to  snswer  criminally 
e  offences  of  his  under  officer.  He  only 
is  criminally  punishable  who  immediatdv  does 
the  act,  or  permits  it  to  be  dooe.  Halo  P.  C.  1 14. 
So  that  if  an  act  be  dooe  by  an  under  offioeiv 
unless  it  is  done  by  the  command  or  directioo, 
or  with  tlie  consent  of  the  principal,  the  princi- 
pal is  not  criminally  ponishable  for  it.  Io  tbio 
case  the  fact  was  done  by  Barnea ;  and  it  ao 
where  appears  in  the  Special  Verdict,  that  tbo 
prisoner  at  the  bar  ever  coromaoded,  or  directs 
ed,  or  consented  to  this  duress  of  imprisoomcnt; 
which  was  the  cause  of  Aroe's  death.  1.  No 
command  or  directioo  is  fouod.  Aod  9.  It  ia 
not  found  that  Uuggiaa  ksew  of  it.    Tkoi 
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whieh  made  the  dvren  in  this  case  wai,  1. 
BuiM8*s  oanyiDy  and  putting,  and  confining 
Anm  in  Chia  raom  by  force  and  against  his  con- 
nenU  9.  The  sitoation  and  condition  of  this 
roooi.  Now  it  is  not  found  that  Humns  icnew 
of  these  sereral  circumstances,  which  made 
the  duress,  t.  It  is  not  found  that  he  knew 
any  thing  of  Barnes's  carrying  Ame  thither. 
S.  Kor  ^t  he  was  there  without  his  consent, 
or  without  proper  support,  d.  As  to  the  room, 
it  is  found  by  the  ferdict,  t.  That  the  room 
waa  built  of  bricks  and  mortar.  9.  That  the 
walb  were  valde  humitUe,  8.  That  the  room 
was  situate  on  the  common  sewer  of  the  prison, 
aDd  near  the  place  where  the  fihh  of  the  prison 
and  excrement  of  the  prisoners  were  usually 
laidf  rathne  quorum  the  room  was  very  un- 
wholesome,  and  the  life  of  any  man  kept  there 
was  in  great  danger.  But  all  that  is  found 
mtk  respect  to  the  prisoner's  knowledge  is, 
that-  for  fifteen  days  before  Ame's  death  he 
knew  that  the  room  was  then  lately  built,  re- 
ctnter ;  that  the  walls  were  made  of  brick  and 
murtar,  and  were  then  damp.  But  it  is  not 
found,  nor  does  it  appear,  that  he  knew  they 
were  dangerous  to  a  man's  life,  or  that  there 
was  a  want  of  necessary  support  Nor  is  it 
found '  that  he  directed  or  consented  that 
Aam  shoukl  be  kept  or  continued  there.  The 
chief  thing  relied  upon  is,  that  the  verdict 
flods,  that  once  the  prisoner  at  the  bar  was 
present  at  the  room,  and  saw  Ame  'sub 
duritie  imprisonamenti  pnedicti,  et  se  averdt,' 
dcc»  which,  as  was  objected,  made  him  an 
aider  and  abettor.  But  in  answer  to  this,  1. 
Being  present  alone,  unless  he  knew  all  the 
circumstances,  and  directed  that  Ame  should 
continue,  or  at  least  consented  that  he  should, 
cannot  make  him  an  aider  or  abetter  in  the 
murder.  Kelynge  118.  A  roan  may  be  pre- 
sent, and  be  entirely  innocent.  He  may  be 
casually  present.  2.  The  verdict  is,  <  vidit 
snb  duritie  imprisonamenti  pmdicti.'  He 
might  see  him,  and  see  him  while  he  was 
'  aub  duritie  imprisonamenti  proedicti,'  that  is, 
while  he  was  in  fact  under  the  duress  by 
Barnes ;  but  it  does  by  no  means  follow  from 
tlience,  that  he  knew  that  the  man  was  under 
this  duress,  and  it  b  not  found  that  he  did  know 
it.  It  was  objected,  that  if  he  saw  the  man 
under  this  duress  he  must  know  it,  and  it  was 
his  duty  to  deliver  him.  But  we  cannot  take 
things  by  inference  in  this  manner.  The  vidit 
does  not  imply  a  knowledge  of  the  several  facts 
that  made  the  duress.  If  the  nature  of  this 
duress  be  considered,  it  is  impossible  that  it 
should  be  discovered  by  one  sight  of  the  roan. 
It  consists  of  several  ingredients  and  circum- 
ataaces,  that  are  not  necessary  to  be  discovered 
upou sight:  for  though  he  saw  Ame  in  the 
ivom,  yet  by  the  view  he  could  not  tell  that  he 
was  there  without  his  consent,  and  by  force,  or 
that  he  wanted  necessary  relief.  It  is  not 
found  that  the  man  made  any  complaint  to 
bin,  or  that  any  application  was  made  to  him 
mi- the  man's  behalf.  If  he  was  there  with  his 
It,  it  wepld  take  off  the  dqrass.    His  not- 


ing is  but  evidence  of  his  knowledge  of  th^Bsa 
things  at  best,  and  very  poor  evidence  too.  And 
therefore  the  jury,  if  the  lact  would  have  borne 
it,  should  have  round  that  Huggius  knew  that 
Ame  was  there  without  his  consent ;  and  that 
he  consented  to  and  directed  his  continuance 
there.  Which  not  being  done,  we  cannot  in* 
tend  these  things,  nor  infer  them.  Forinspe* 
cial  verdicts  in  criminal  cases  the  Court  must 
never  intend  nor  infer  facts,  but  judge  upon  the 
facts  found,  and  not  on  the  evidence  of  the 
facts.  Kelynge  78.  Whether  a  man  is  aiding 
and  assisting  in  murder  or  no  is  matter  of  fact, 
and  ought  to  be  ezpreasly  found  by  the  jury. 
Kelynge  111,  Rex  vers.  Plummer.  It  does 
not  appear  by  the  special  verdict  there  that 
Glover,  or  the  person  unknown,  who  shot  off 
the  gun,  did  discharge  it  against  any  of  tbe 
king's  officers,  but  it  might  be  for  Aught  that 
appears  for  another  purpose :  though  upon  the 
particular  circumstances  in  the  special  verdict 
there  are  things  found  which  were  a  sufficient  ' 
evidence,  thst  the  gun  was  discharged  against 
the  king's  officers,  and  so  it  might  be  reason- 
ably intended,  considering  they  were  all  armed» 
and  in  prosecution  of  an  unlawful  act  in  the 
nighty  which  they  ^designed  to  justify  and 
maintain  by  force :  especiany  when  the  gun 
was  shot  off  upon  the  watch- word  given  ;  and 
as  the  king's  officers  were  endeavouring  to 
aeize  the  wool ;  the  jury  thereupon  might  well 
have  found  that  the  fusee  was  discharged 
against  the  king's  officers.*  But  since  (they 
had  not  found  it,  the  Court  were  confined  to 
Mhat  they  had  found  positively ;  and  were  not 
to  judge  the  law  upon  evidence  of  a  fact,  but. 
upon  the  fact  when  it  is  found.  See  Kelynge, 
118. 

This  case  was  so  wdl  aigued  on  both  sides,  ' 
that  some  oljectioos  on  the.  part  of  the  crown 
must  be  taken  notice  of,  though  they  are  al- 
ready in  a  ffreat  measure  anticipated.    As, 

1.  That  Muggins,  as  warden,  though  he 
had  made  a  deputy,  had  still  the  care  of  the  pri- 
soners ;  and  it  was  incumbent  on  him  to  see 
that  there  was  no  illegal  duress :  and  to  ex- 
plain what  the  law  means  by  duress,  Brit  cap. 
11,  foU  18,  was  cited.  If  a  prisoner  is  brought  • 
nearer  to  death  and  farther  from  life '  per  dure 
*  gard  del  keeper  ;*  and  Staunf.  P.  C.  lib.  1,  cap. 
35,  If  he  keeps  him  more  strictly  than  of  right 
he  ought,  it  is  duress.  And  tbe  duress  need  not  bo 
by  the  hand  of  the  gaoler ;  for  if  it  is  done  with 

*  I  take  it  that  tbe  point  on  which  the  case 
turned  was  this,  it  did  not  appear  from  any 
of  the  facts  found,  that  the  g^un  was  discharged 
in  prosecution  of  the  purpose  for  which  the 
party  was  assembled.  But  had  it  been  posi* 
tively  found,  that  it  was  discharged  against  the 
officer  or  bis  sssistant,  the  Court,  upon  this  find- 
ing, might,  without  encroaching  on  the  pro- 
vince of  the  jury,  have  presumed  that  it  was 
discharged  in  prosecution  of  their  original  pur- 
pose. In  cases  so  circumstanced,  fiei  ipsa  lo* 
miitur,  Foster's  Reports,  p.  352.  Former 
jSdition. 
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In*  pririly,  i(  will  affi^ct  him.  Bat  tbitl  it  ■ 
ntMiak* ;  tor  when  an  officer  hu  power  In 
mllce  ■  ilejtuty,  •od  ha*  appointnl  *  ileputy. 
h«  ha«  iliicliar^eil  hiniadr  of  tli«  whole  cire  : 
tticilppiity  liu  ilie  whule  power,  and  it  it  in- 
cu[ntH.i)t  uiKin  ihe  deputy  tilt  the  pTineijikl  tf- 
tninaa  hii  office  Intlml,  when  the  principal 
comes  tu  execute  hii  office  hinitetr,  tlie  power 
at'  tliG  drputy  c(3*M;  but  a  bare  accidental 
coQiing  to  tlia  place  will  not  delcruiine  llie  de- 
patatiuD,  unleai  he  coni«s  with  ao  inlent  to  re- 
aume  bit  office.  TbecatcorailiHeiteecomiug; 
to  diae  with  a  iliiaeisor,  or  to  aec  hia  picture*, 
maf  be  Tery  properly  compared  tn  ibit. 

%.•  It  wat  ob.ifctei),  that  thii  minter  wta 
dono  with  hia  pritity  ;  it  is  founil  tbal  be  law 
imeiiiHlFTihitdumi.ef  teavertit.  tIeoii|[ht 
to  hare  lakeunolica  oHt,  aod  rcmornJ  liim,  at 
it  waa  hia  ilnly  lo  take  care  of  bit  priionrr'a 
life.  Vidil  ni'6rfuHf>eimpliet  that  lie  knew  It; 
and  Iberalbre  he  Mai  priry  to  Iho  durcaa  of 
which  Arae  di«d. 

But  hiacoment  lo  lliia  duren  i*  not  fuuiid ; 
tteotirclydepeiidtoii  hia  teeing  the  man,  which 
^^oet  not  import  his  conaenl,  fur  want  of  hit 
kuowleili^  of  tb«  particular  facta. 

3il  Ubjaetiun.  iVhea  he  waa  pieaent,  the 
power  of  hii  deputy  ceaaed  ;  and  theo  ho 
abouM  have  eate«l  the  man  of  thia  tlureia ;  and 
Ilia  BUtferitig  bitn  to  coDlinne  allerwanla  under 
Ihe  tanedureM  infieiathat  he  knowiDKly  auT- 
fered  liim  tu  eoutinue  till  his  daalh ;  and  hia  not 
retonuinff  tbit  abuae  impliet  his  cotiwat  to  it. 
But  thete  iulrreneea  are  by  much  tuo  ttron^' ; 
and  the  Dol  retoraiipiT  an  abuse  doei  by  oomeaui 
inftr  a  consent  to  all  the  cODtetjumcei  of  it. 

4th  Otgecliou.  A  perauo  absent  may  Iw 
principal  in  murder,  aa  in  the  case  ol  |HiituDin;,'. 
An  infant  waa  laid  in  a  hojr-tlye,  and  a  soir  eat 
it;    and  held  murder,  I'alm' 547,  :i4B.     The 
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n  the  case  of  laying  an  intanl 
under  leatea  in  an  orchard,  and  a  kite  struck  it, 
Poph.  13.  Uw.PS.  HaleP.C.S3.  Tbereltie 
netvon  who  did  the  act  occasioned  Ihe  death  ; 
but  in  this  case  do  act  was  done  by  the  prisoner 
althe  bar.  There  are  indeed  casea  of  murder 
where  no  act  wan  done  tiy  the  persons  guillv, 
ta  the  jelling  lonse  a  wild  beatt,  which  the  parly 
knows  lo  be  miscliieToua,  and  he  kills  a  man. 
3  Edw.  3.  Cnroae  811.  Sctunf.  17.  Cnimpt. 
t4  b.  the  owner  of  Ihe  beast  it  p;iiiliy  of  mur- 
der. In  answer  to  tboae  cases,  there  is  a  dif- 
retvnce  betH  crn  beasts  that  are  fert  natura,  as 
lioiii  and  ty^ra,  whii'li  a  man  mutt  alnayt 
keep  up  at  hu  peril,  and  l>easts  that  are  man- 
nief«  nofura,  and  break  through  the  lamrn^n 
«r  theirnature,  auch  as  oxen  and  hortea.  In 
tha  latter  caie  an  action  lies,  if  the  awact  hn« 
bad  notice  of  the  ^alii^  of  the  beast ;  in  ihr 
Ibmercatv  an  action  Ke*  without  such  notice. 
Aa  to  the  point  of  felony,  if  the  owner  have  no- 
flee  of  the  miichicrous  quality  of  the  nv,  be. 
and  hs  naca  all  proper  diiiTence  to  keen  him 
■p,  and  hehappcDS  to  break  loose  and  bills  a 
■U,  it  would  be  aer^  bard  Is  make  the  owner 
■*««fCdonji  butiflhioDghiu-gliseacclba 
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beatt  gnca  abroad,  alter  wamioc  ar  noti 
this  ciindiiiou,  it  is  the  npioinD  of  Mule  (1 
C.  vol.  1,  431,)  that  it  is  mnnslaii|fhler  I 
owner.  And  il  he  did  pnrfmaely  let  him 
and  wander  aliniad,  trith  adi-siirn  tiidntiiiai 
nay,  iliou|[h  il  o  etc  hut  » lili  a  deid|^  tu  I 
people  and  make  tpiirl,  jiid  lie  kilU  a  mai 
murder  in  the  uwocr. 

.lUi  Olijection.  It  it  fniiiidthat  Bantei 
the  door  iu  the  pmtence  of  Hu^inn* : 
thcrcibre  llie  Fimiinuinif  ol' Arae  under  tha 
fiiMincnt  will  urfi-cl  Hiisqiiti.  Bui  there 
roDwnl  found  i<i  hi«  ciintinemeiit.  Wl 
found  is,  at  most,  Imt  ciiJiiii'p  of  a  eon 
aod  vrrn  not  ihii,  it  i*  only  riiiit  et  le  at 

6thUI>jeclinii,  Itjir.ol  ncix-sdary  forlhi 
to  iliid  the  eiiiis.riit  in  espretii  wonfa,  and  il 
are  found  thai  ■inmiiii  to  a  con*cni,  Ibc  I 
willjud(;rit  a  consent.  As  in  the  ease  of 
lice,  the  Court  (till  judge  it  n|inn  the 
found;  and  malice  iaan  act  oflheminda 
at  content.  Tn  this  it  is  anSHrred,  that  n 
ia  matter  of  law,  and  proper  I'nr  the  ('in 
judge,  but  the  ciimeat  of  one  man  to  the 
cinus  acta  of  auoilirr,  is  matter  of  lacl  i 
ought  (o  be  fiiuud  by  the  jury.  And  hi 
00  conaenl  faund,  nor  tbal  llu^cfiat  aid 
abetted  Baroea ;  nor  ia  there  any  positivt 
li>und,  that  mu>.t  neceatarily  be  construi 
aldiiiif  Bud  abettinif. 

Tliere  is  anoiher  nialler  which  the  L 
ronnfel insiHtrd  upon,  lb:il  if  tliet^nurt  wi 
opiniiin  that  ihev  could  nut  eite  juils;ment 
the  fiicla  founil  ill  ihii  renliui,  tliat  llie  pri 
was  guilty  of  murder ;  that  yet  the  rerdic 
ao  uni-i'i'ljin,  ni  thai  Ihcy  cu'uld  not  give  ' 
ment  nl' ac<iuiitai :  and  ibcicliire,  thalal 
Facins  dc  niiro  uiiirht  Id  go.  And  thit  bn 
il  unlrr  the  ciintidenitinR  of  tike  judges, 
theraVeuire  Facias  deiuiio  Pii^lit  to  bej 
eil  in  itiis  cane.  And  lit  apeak  lo  that  | 
the  rounsel  on  both  nidii  n  I're  heard  liefc 
thcjiiilgeson  Wednesday  ilie  !l4tfa instant 

Il  wa<  sai<l  bv  ibe  counsel  fur  Ihe  king 
they  spoke  tn  this  point  with  nut  prejadice 
thi-y  insisted,  (hat  aa  tn  the  rcrdict  itself 
were  sittiii'ient  fucinfuimd  afferting  thepHi 
to  induce  th(^  judges  In  br  of  opinion  llial 
ainouiiled  to  murder.  (luNnr  ai^uinent's 
in  case  the  judgri  sliniild  In;  of  opinion, 
they  were  U'li  uncertain  to  fWund  a  retnl 
iipun,  that  llir  prinoner  waa  guihy  of  mi 
'tht'n  llrey  argiioil  that  a  Venire  l-aciaa  d« 
ought  tu  •j'o,  ihiiti^h  it  «•»  In  a  oapilul  cai 
1.  Inac'itili'ase,  if  a  rvrdict  is  tiiiind  ■ 
certainly  and  ambigiioii'.ly  a*  that  uo  _ 
mcnt  cm  be  givi  n,  a  Venire  Farias  de 
muM  issue.  Co.  Ut  -237.  S  It<d1.  Abr. 
Venn.  »rrs.  n..wfll.     Tio.  Car.  lisa. 

It  was  obairvi'd  that  the  book  of  ('o.  Ldt 
sptaksof  lerdicts  in  gi'iicral,  and  diH-s  m 
ill  ivhat  caick ;  but  at  lo  citil  caws  there 

'.',  In  criminal  rases  wriia  of  Veniri 
dasdenoTiiharebeengranted.  Co. Inter 
b.  Hii.  4.  Car.  1.  U.  II.  rot.  il.  Rex  v.  F 

3.    lo  Mpilal  ctHi  a  Venire  Factaa  dc 
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muitiTO.  1.  In  cases  of  mis- trial.  6Co.  14.  a. 
Arundel's  case,  the  point  a<|^reed.  S.  For  mis- 
behaviour  of  tbe  jury  in  giving  in  their  verdict. 
Hil!  6  Hen.  7.  i-ot.  3.  piucit.  re^i^.  Rex  vers. 
Wayner,  Agreed.  3.  As  to  granting  a  Tenire 
Facias  de  novo,  af(er  a  special  verdict  found, 
tliey  were  so  candid  as  to  own,  that  tbou^rb 
tUere  was  search  noade  with  llie  greatest  dili- 
gence, yet  they  could  not  find  one  instance,  nor 
■o  mach  as  an  opiuion  of  a  judge,  except  what 
was  said  by  lord  chijcf-justice  Holt,  in  the  Case 
of  ihe  King  Ters.  Keite,  Coroberb.  408.*  Holt 
nys,  *'  I  should  not  be  much  against  a  V^enire 
dit  novo."  (Comyos  17.)  And  this  was  re- 
membered by  some  others  that  licard  that  opi* 
nion.  The  jury  bad  found  in  that  case  that 
the  prisoner  haJ  killed  the  man  ;  but  it  did  i:ot 
oertainiy  appear  whether  the  fact  was  murder 
or  manslaughter.  Mr.  Attorney  General  in- 
Mted,  that  if  there  was  such  an  uQcertai:)ty,  as 
tbmt  no  iuflgment  could  be  ^iven  in  a  capital 
case ;  the  same  reaiion  held  m  ftuch  case  as  in 
dvil  and  otiier  criminal  cases ;  though  there  is 
DO  precedent  of  it  as  yet ;  for  <  ubi  eadem  est 
*  ratio,  est  eadem  lex.'  And  therelbre  suppos- 
iflig  (for  in  this  it  was  argued  upon  a  supposi- 
tiOQ)  that  the  verdict  was  too  uncertain  to  giie 
jodgmeut  against  tlie  prisoner,  they  insisted 
that  a  Venire  Facias  de  novo  ought  to  go. 

But  the  judges  came  to  no  resolution,  that  a 
Veoire  Facias  de  novo  could  not  issue  after  a 
■pedal  venlict  in  any  capital  case ;  it  being  un- 
Becetsary  for  them  to  determine  that  question : 
lor  as  every  special  verdict  depends  u|ion  the 
porticular  finding  of  the  verdict,  so  the  present 
queatiiio  relates  only  to  tbe  present  verdict  be* 
fore  tis  as  found.  And  as  to  that  we  were  all  of 
opiuiob,  that  this  verdict  was  not  so  uncertain 
as  that  judgment  could  not  be  given  upon  it. 
For  tbe  facts  found  are  all  positively  found ; 
but  those  facts  in  the  nature  of  them  joined  to- 
gether, are  not  sufficient  to  make  the  prisoner 
guilty  of  murder.  And  if  so,  then  the  prisoner 
must  be  acquitted  ;  for  it  is  not  that  tbe  verdict 
is  uncertain,  hut  it  is  not  full  enough  to  convict 
bim.  Perhaps  the  jury  might  have  found  other 
lacta  which  they  have  not,  hut  the  Court  can 
judge  only  upon  >%hat  is  found.    (Kelyng,  78, 


70.)  W^  all  agreed  in  the  case  of  Green  and 
Bedell,  on  a  special  verdict,  that  the  verdict  was 
not  full  enough  as  to  tbem,  for  us  to  judge  it 
treason  in  them ;  because  the  verdict  only  found 
that  tbey  were  present,  and  found  no  particular 
act  of  force  committed  by  them  ;  and  did  not 
find  that  the^  were  aiding  and  assisting  to  the 
rest.  And  it  is  possible  they  might  be  there 
only  out  of  curiosity  to  see  $  and  whether  they 
were  aiding  and  assisting  is  matter  of  fact, 
which  ought  to  be  expressly  found  by  the  jury, 
and  not  left  to  the  Court  upon  any  colourable 
implication  ;  and  accordingly  those  two  persons 
were  discharged.  And  yet  as  to  Green,  he  was 
ibund  to  be  among  the  persons  assembled,  &€• 
casting  up  his  cap,  and  naltooing  with  a  staff  ia 
his  baud  ;  and  that  whilst  he  was  among  them 
he  was  ko(»cked  down  by  a  party  of  the  king's 
soldiers  that  came  to  suppress  them  ;  and  was 
then  taken.  And  as  to  Bedell,  it  was  found 
that  he  was  there,  and  being  pursued  by  one  of 
the  king's  soldiers,  called  out  to  the  rest  of 
the  company  to  face  about,  and  not  to  leave 
them.* 

Upon  the  whole,  thereis  no  authority  against 
tlie  Court*s  giving  judgment  of  acquittal,  upon 
a  verdict  that  is  not  sufficient  to  convict ;  and 
therefore  this  verdict  not  finding  facts  sufficient 
to  make  tbe  prisoner  guilty  of  murder,  he 
must  be  adjudged  Not  Guilty.  And  he  wis 
discharged. 


*  Strange,  in  his  Reports,  vol.  3,  p.  888,  af- 
ter mentioning  this  case  of  Messenger,  Bedell, 
and  Green,t  iu  tbe  opinion  delivered  by  the  chief* 
justice,  adds  to  it,  (from  Relyng,  p.  6^)  *<  On  a 
special  verdict  it  was  found,  that  Thompson 
aud  his  wife  were  fighting,  and  Dawes  endea- 
vouring to  part  tliem  was  killed  by  Thompson  ; 
and  it  not  being  found,  that  Thompson  kifew 
Dawps  intended  only  to  part  them,  it  was  held 
mauslaughter,  without  sending  it  back  to  the 
jury  to  be  certified  of  bis  knowledge.  These 
are  cases  directly  in  point  as  to  this  head  ;  and 
I  must  observe  that  Plummer*s  case  was  after 
the  case  of  Keit,  wherein  Holt,  chief-justice* 
had  bad  this  point  under  his  consideration.'* 
Former  Edition. 
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383]  3  GEORGE  n.  Trial  of  Thomoi  Bttmhru^,  [3B* 

480.  The  Trial  of  Thomas  BambridgEi  esq.  late  Warden  of  the 
Fleet,  for  the  Murder  of  Mr.  Robert  Castell,  before  the  Right 
Hon.  Sir  Robert  Baylis,  knt  Lord  Mayor  of  the  City  of 
London,  the  Hon.  Mr.  Justice  P^,  the  Hon.  Mr.  Baron 
Carter,  and  Mr.  Seijeant  Raby,  Deputy-Recorder;  with  other 
of  his  Majesty's  Justices  of  the  Peace  for  the  City  of  London 
and  County  of  Middlesex,  at  the  Sessions-House,  in  the  Old* 
Bailey,  May  82:  sGeougeH.  a.  d.  1729-* 

Produnatioa  wm  made  for  all  penons  cou-        Bumbndf^e.    I  desire  the  iodicliiieut  ida>  te 
oerned  to  attend.  read  io  Lalin,  as  it  it. 

Mr.  J  oat.  Fagt.  That  yon  ihall  iMve  doM. 

Clerk  ^Jrrnigm.  X^\««^  «|«  *^' "*        ^r.  HolUnd.    May  it  pleaae  your  lonbhip. 
empaonelied  to  enquire^  aoairer  to  your    „^         gentlemen  of  the  jury.  {  am  of  eouf! 

CL  rfArr.  P»;j«^.  B^-^  ^J    dictmeot  aKtin^  Tboiiiila  Bambrid^,  em.  lalt 

hand      (Wbich  be  did.)     Tbou  atandeat  m-    ^^^  ^^  p,^  ^^^  ^^  tbe  munfcr  of 

dieted,  m.  _**!.,  Ti^     .n  Mr.  Robert  Caitell ;   and  tbe  indictmeDt  aote 


'^"«     [  r,       ki  !^  iwuivMni,  «•  x^w*  vuii»j  1  pruoneri  in  tbe  said  nnson,  but  beinff  a  hmui  of 

Bmnbndge.  Not  Gut  ty.  \^^^  ^^        ^i^  „»      ^^  ^    ,,  of  Nof  amber 

CL  ofArr.  How  wdt  t^oahetn^?  ^          JI^J^  ,J^  j^^^  CaMell,  and 

Bambridge.  ^O^dmy  eounlry.  carryhim  to  Uichard  Corbet(?i,  a  apun^nff. 

U.  o/Arr.   God  .end  tbee  a  good  delirer.  ,^  J^^  ^^  .^  ^^^  ^j^^  ^j.  ^,,j,  'i^^ZaSleS. 

*^^'  one  Joaeph  Wbite  was  aicic  of  the  small  poxi 

Thursday f  May  22,  1799.  and  Mr.  Caitell  nerer  bad  them  ;  that  Mr. 

n^  1  ^^.'^ A   c    •  r *•  Caatell  several  times  desired  be  miffbt  not  bt 

Proclamation  waa  made  for  mformation.  .u r^,  .w.*  i^  -...  ^c^.a  :r  u^  -S^.iJT:.^ 


«,«.el.  tb.  b.ok  to  be  .worn,  before  .bey  .fe  i;^  ;;;;;rck  SfThT..;;:!^^;";^";^'^; 

airorn.  small  pox,  and  languisbcd  under  it  iu  tbe  samo 

Then  tbe  pannel  was  called  ofer,  and  Mr.  houseuntil  December  12,  and  then  died:  there- 

Bambridge  challenged  twenty.  for©  the  indictment  concludes,  that  tbe  said 

Mr.  Joat,  Page.    Yon  ha? e  challenged  tbe  Thomas  Bambridge  did  feloniously  and  nnili- 

full  number  allowed  by  law,  without  auy  rea«  ciously  murder  tiM  said  Koliert  Castell,  against 

son  assigned,  now  take  care.  the  peace  of  our  sorereiffii  lord  the  king,  hia 

J  crown  and  diipiity.    To  this  indictment  ihe  da* 

*'^^*  fendant  pleaded  Sot  Guilty  ;    but  if  the  fact  ia 

George  Baker,  Olirer  Slowcock,  proved,  1  dou't  doubt  but  you  will  find 


John  Goodinch,  John  Neines,  Guilty. 

fiogerPteny.  UoM.Ireem.n.  then  in  hi,  ci.st«.ly.      Gentlemen;  jILooer. 

CL^Arr*    Hold  up  thy  hand.   (Which  he  must  be  treated  with  bumauity  and  tenderness, 

4.)    Ymi« gentlemen  of  the  jury,  look  u|M>n  unless  unruly,  aod  then  the  gaoler  has  an  au- 

«  INriaiiiMi,  hearken  to  bis  cliarge,  he  stands  thority  to  restrain  tliem ;  but  thixse  that  bekavw 

— — — — ^—  well,  he  liatk  no  such  authority  over.    This  per- 

amiBcdiately  praceding  aou  came  to  the  Fleet  the  28th  of  June,  as  will 

be  shewn  by  the  books  of  tlie  warden,  aj;d 
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bridge  had  been  a  deputy  warden  tome  titnebe- 
ipfe.    ]  wiah  he  haa  not  learned  to  treat  peo- 

Ele  with  seferity.  On  the  SOth  of  September 
e  caipe  to  be  warden  in  right  6f  bhntelf,  and 
Mr.  Castell  bad  performed  e?ery  thing  that  was 
aeceaiary ;  for  the  liberty  of  thie  rales  had 

e'veo  fecurity,  and  to  continue  that  liberty  of 
e  rules,  found  additional  security,  security  to 
hit  aatisfactioa,  approved  of  by  the  clerk  of  the 
enquiries,  yet  on  the  14th  of  NoTember,  he  was 
fbiced  into  Corb^tt's ;  and  1  must  submit  it  to 
TOiy  my  lord,  if  it  is  not  contrary  to  law,  as  he 
Mg9A  m  the  rules,  at  one  Mr.  ll'nderwood's.to 
carry  him  to  a  spunging- house,  houses  where 
they  make  a  property  of  all  prisoners.  It  is 
the  duty,  gentlemen,  of  a  gaoler,  that  has  pri- 
toners  in  his  custody,  when  he  thinks  they  can- 
not be  contioued  sut'ely  in  the  rules,  to  put  tliem 
into  prison,  and  not  into  spunging-houses, 
where  large  reckonings  are  run  up  upon  them. 
Tlieir  method  is,  gentlemen,  to  make  the  secu- 
rity uneasy,  and  then  to  tell  the  prisoners  that 
they  shall  be  carried  into  spunging-houses,  till 
Ibey  can  work  tbem  up  to  a  temper  to  pay  such 
sums  of  money  that  they  want  to  get  from  the 
unhappy  prisoneis.  Gentlemen,  Mr.  Castell 
was  gi?en  to  understand,  that  a  man  was  ill  of 
lh«  small  pox  iu  the  same  house,  and  Mr.  Cas- 
tell had  ne?er  had  them,  and  said,  *'  He  should 
die  if  he  had,  let  me  not  be  carried  into  this 
hoose**'  This  did  not  take  effect,  Bambridge 
iuiated  upon  his  renewing  his  security,  and 
when  he  was  carried  there,  Sa?age  went  from 
MflB  tO' Bambridge,  and  told  him  that  Mr.  Cas- 
Ittt  never  had  the  small  pox,  and  that  ono  White 
was  ill  of  them,  and  begged  that  he  might  be 
earned  back  into  his  lodgmgs,  or  into  the  gaol. 
One  would  ha?e  thought  Cambridge  should 
k^re  bad  some  consideration  of  him,  but  he 
had  no  answer  to  his  satisfaction  ;  he  continued 
there  very  melancholy  till  the  4th  of  Decern  • 
her,  and  then  tl^e  distemper  took  him  ;  he  sick- 
ened with  the  same,  the  danger  increased,  and 
he  died  on  the  i2tb,  so  that  it  was  apparently 
the  occasion  of  his  death.  It  was  Bambridge's 
dutv,  when  he  was  informed  the  distemper  was 
in  the  house,  to  have  removed  him.  This  is 
the  state  of  the  evidence,  and  as  we  shall  be 
able  to  prove  the  facts,  I  doubt  not  but  you  will 
find  the  defendant  Gnilty. 

■  Attorney  General.  My  lord,  and  you  gen- 
demen  of  the  jurv,  Thomas  Bambridge  stands 
indicted  for  the  iTfe  of  an  unhappy  ipan,  who 
died  under  his  custody.  As  the  law  has  armed 
gaolers  with  a  sufficient  authority,  for  the  safe 
^ustody  of  their  prisoners,  and  for  the  securing 
their  properties,  so  the  law  has  taken  care  that 
they  shall  not  put  any  prisoner  into  hard  duress, 
and  if  the  man  dies,  the  life  of  the  prisoner  lies 
io  the  gaoler,  and  whether  the  person  dies  be- 
ing so  confined,  or  whether  it  was  the  distemper 
occasioned  by  means  and  by  reason  of  his  iile- 
^1  duress,  I  submit  it  to  your  lordship's  direc- 
tion, to  be  murder;  for  where  actual  force 
should  be  committed,  and  the  offender  does  an 
unlawful  acr,  by  which  deat|i  ensues,  I  must 
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submit  it  whether,  being  mixed  with  actual 
force,  it  is  not  murder.  This  is  a  particuhir 
case  of  this  prisoner,  for  he  had  given  security 
for  the  enioyment  of  the  indulgence  of  the  h« 
berty  of  the  rules,  during  the  time  he  was  in 
tho^  knlginifs ;  but  for  what  reason  does  not 
appear,  that  Bambridge  ordered  Corbett  to  take 
him  ont,  and  not  to  briner  him  into  prison,  but 
carry  him  into  Corbett's  house,  that  wilt  appear 
to  be  an  illegal  act  of  imprisonment ;  for  by 
the  statute  23nd  Charla  3,  it  is  provided,  no 
gaoler,  or  other  officer,  having  prisoners  in  hit 
custody,  shall  carry  them  to  any  public  vic- 
tualling-house ;  therefore  Bambridge  ordering 
Mr.  Castell  to  be  carried  to  a  Victnalling-honse, 
and  not  into  the  prison,  is  an  illegal  act,  and  the 
consequence  of  that,  I  apprehend  to  be  an  ille- 
gal confinement :  at  the  time  when  carried 
there,  White  being  sick  of  the  small  pox,  it  will 
appear  to  you,  gentlemen,  that  Bambridfire  waa 
acquainted  that  the  small  pox  was  in  the  housCy 
(it  was  a  contagious  distemper)  and  that  Mr. 
Castell  was  afraid  of  catchine  it.  Frequent 
messages  were  sent  to  desire  he  might  be  re- 
moved', and  it  will  appear  that  Mr.  Castell  did 
personally  apply  to  Bambridge  himself  at  Cor- 
bett's ;  afler  this,  the  small  pox  being  men- 
tioned to  be  in  the  house  when  Bambridge  wat 
in  company  with  Mr.  Cattell,  he  said  he  never 
had  had  them,  and  if  he  catched  the  contagion, 
it  would  kill  him,  and  desired  to  be  removed  j 
but  Bambridge  refused  to  let  him  go,  and 
continued  the  unlawfhl  duress  upon  Castell; 
he  did  catch  the  distemper,  and  of  that  distem- 
per, so  taken  into  Corbett's,  under  this  durett, 
died.  If  this  matter  is  proved,  it  is  a  point  of 
Uw,  if  it  is  not  murder ;  as  to  the  fact,  it  mntt 
appear  by  evklence,  and  if  my  brief  be  true, 
it  wilt  be  fully  made  out  to  you.  If  the  gaoler 
does  so  treat  a  prisoner  to  put  him  in  hazard 
of  his  life,  and  by  such  duress  he  dies,  I  sub- 
mit it  whether  the  gaoler  is  net  guilty, of 
murder. 

Sol.  Gen,  We  will  call  the  witnesses  to 
prove  the  facts. 

Richard  Longhorne  sworn.  Who  produced  a 
copy  of  Bambridge's  Patent, 

1^/.  Gen.  Where  had  you  it  from  ? 

Longhorne.  From  the  Rolls. 

Sol.  Gen.  Is  it  a  true  copy  P 

Longhorne.  It  is  a  true  copy. 

Sol.  Gen.  Deliver  it  to  the  clerk  to  be  read, 
[which  he  accordingly  did,  and  it  appeared  to'be 
dated  the  dOth  of  September,  in  the  second 
year  of  hb  present  miyetty.] 

Thomoi  Co< ton  sworn. 

SoL  Gen.  Mr.  Cotton,  what  officer  are  yoa 
belonging  to  the  Fleet  prison  ? 

Cotton.  I  am  Clerk  of  the  Papers. 

Sol.  Gen.  Produce  the  coramitroeat  books 
of  the  said  office,  and-sce  when  Mr.  Castell  was 
committed  prisoner. 

Cotton.  He  was  committed  the  15th  of  July 
1738,  u[ion  mesne  process. 
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Soi,  Gen,  Wben  wai  be  chaf|^  ia  tjR- 
•mioii? 

Cotton,  The  (Hh  of  November  ibUowwf ,  Ur 
180/.  at  the  suit  of  William  Wan»|r- 

Bambridge.  I  do  not  hear  Mr.  Cotton,  and 
tberefore  deaire  he  ma^f  raiae  hia  voice  fUpon 
which  the  Court  admitted  Mr.  Bambriofo  to 
come  to  the  inner  bar;]  I  mutt  obaerve,my 
Iced,  the  writ  was  brought  ia  17S<},aodcBlared 
in  17S8. 

Richard  Corhctt  awom. 

So/.  Gen.  Mr.  Corbatt,  what  house  do  you 
keep? — Ccrbett,  A  public- houae. 

Sok  Gtn,  How  long  have  you  lived  there f 

Cotbett,  Eleven  yeara. 

Sol.  Gen.  Did  yon  know  Mr.  Castell  was  in 
your  houae  f — Corhett.  Yea. 

&»/.  Gen.  Who  brought  Mr.  CaateQ  to  your 
houae? 

C^rhett.  Myself,  bis  security  seat  for  me  to 
the  lUinbow  coffee-bouse. 
■  Sol,  Gtn,  Where  was  be  before  ho  was  car- 
ried to  your  houae? 

Cor  bet  t.  At  hia  own  lod^ngs. 

SoL  Gen.  Whfre  was  that? 

Corbett,  At  Mr.  Underwood's  in  the  mlea 
of  the  Fleet 

Sol,  Gen,  Now  go  on. 

Corbett,  My  lord,  the  aecurity  aeat  for  nae 
to  the  Rainbow  coffee-houae  lo  take  up  Mr. 
Castell;  but  having  some  respect  for  Mr. 
Caslell,  I  sent  to  him  to  let  him  know  that  bis 
security  intended  to  surrender  him,  and  afler- 
warda  at  five  or  atx  o'clock  in  the  erening,  Uie 
aecurity  aent  for  me  again  to  the  Kiag'a-arma 
tavern  (where  Mr.  Castell  was)  to  aurrender 
him,  aiid  i  told  them  I  would  not  take  Mr. 
Castell  into  custody  without  1  waa  paid :  and 
they  gave  me  half  a  ffuinea,  and  then  naked 
me,  why  1  did  not  lock  him  up?  Said  I,  be  ia 
my  prisoner  now,  not  yours,  and  i  left  hhn 
there,  and  went  to  the  jodge'a  cbambm; 
whilst  I  waa  gone,  a  aervant  was  aent  to  my 
houae  to  have  a  fire  made  and  a  bed  got  ready 
Ar  Mr.  CaateU. 

Sol,  Gen,  How  came  be  to  go  to  your  bouse? 

Corbett.  It  was  at  his  own  requcnt. 

Sol,  Gen,    How  long  did  he  continue  there  ? 

Corbett,  Till  be  died,  whkdi  waa  on  the  ISth 
of  JOecember  following. 

Sol.  Gen,  Was  one  White  there  ? 

Corbett.  Yea. 

•  SoL  Gem,  HowkNig? 

Corbett.  A  considerable  time.  White  bad 
been  well  aboot  14  day  a  before  Mr.  CaateU 
came. 

Sol,  Gen.  Waa  Bambridge  there  ? 

Corbett.  He  was  there  several  tiroes. 

Sol.  Gen.  Did  Mr.  Castell  ever  desire  you 
io  go  to  Mr.  Bambridge  ? 

•  Corbett.  He  did  desire  me  to  go  to  Bam- 
bridge, and  said  he  was  afraid,  he  bad  never 
had  the  amall-poz,  for  if  he  had,  it  waa  when 
ka  waa  very  young ;  aad  I  went  to  Bambridge 
iatellbimtkatMr.CastcIl  desired  to  go  to  hia 


Sol.  Gem.  Whan  waa  thiar 

Cotbeti.  Mineortendays  allar tka  see«ll|P 
had  aurreaderfil  him. 

Sol.G€m.  What  did  Mr.  Castril  leU  ya«  «a 
say  to  Mr.  Bambridge  ? 

Corbeit.  Hetokl  SM  teteNMr.Baasbridfs 
be'  waa  afMd  of  tka  ssMll-pov,  aad  la  soImI 
him  to  let  him  go  to  hialoMogs;  and  I  wsflt 
accordingly  to  Mr.BasBbri^a,  attba&iagV 
arms,  oa  iiadgate>hiH,  and  did  adicit  kisB  to 
let  Mr.  Castell  go  to  bis  Maings,  aad  Banih* 
bridge  oaade  answer  to  ma,  that  his  eauM  asl 
let  a  naan  go,  that  waachargfd  ia  tkras  aiaem* 
tions,  without  security. 

Sot.  Gem.  Wkst  wss  the  reasoa  yan  Isld 
Bambridge  that  Mr.  CasteD  never  bad  tka 
amall-pox,  and  deanrod  to  ga  to  bis  lodgiaf  al 
Ludgale-bUl  ? 

Catbeti.  I  tokl  Bambridga  that  sm  Wbito 
bad  the  aoMU-MUC 

Sol.  Gem.  Wkst  roaoi  was  H  Mr.  CailsB 
diedia? 

Corbett.  I  bava  beat  a  tMb  in  the  roo«i 
wbera  Mr.  Csstall  died. 

Att,  Gen.  Wben  did  you  first  scqaaiat  Mr. 
Baaabridga  witk  Mr.  CsatcU's  being  at  your 
bouse? 

Corbett.  The  15tb  of  Novsadbcr,  thonexl  day. 

Att.  Oem.  What  aaid  you  to  Baoabridgsr 

Corbett.  1  toM  him  Mr.  Casldl*s  ssoarhr 
bad  surrendered  him  ;  aad  Bambrkige  askadt 
Where  is  he?  I  aaid,  At  my  bouae;  to  whidi 
Bambridge  answered.  That  was  well. 

Bssi6nd^e.  Be  pleased  to  ask,  my  lerd,  if 
Corbett  had  any  directiooafrom  mt  to  laka  lb*. 
Caatell  into  cnatody. 

Mr.  Juat  Page.  Corbett,  answer  that  ^aaa> 
tioa.— Corfor^.  1  bad  act. 

Batmbridge.  When  was  I  admitted  hita  my 
office? — Corbett.  On  the  15lh  of  December. 

Bsai6rtd^e.  I  desire  Mr.  Corbett  to  be  asked, 
if  he  was  not  in  Court  when  1  qualified  myaalf 
for  the  pbec,  and  derire  he  oMy  give  aa  aa« 
count  oftt.— Corfof/.   I  was  in  Court. 

Mr.  Just.  Poge.  I  cannot  admit  bim  to  giva 
an  account  of  what  waa  done  in  Court,  ftr  that 
must  appear  by  therccorda  thereof. 

Bambridfe.  My  ferd,  1  desire  Mr.  Corbett 
may  acquaint  you  what  part  of  the  hoiae  Mr. 
Castell  {ay  in,  and  what  part  White. 

Corbett,  White  ky  in  the  oM  house,  in  tha 
garret,  and  Mr.  Castell  in  a  bouse  newly  takaii 
in,  on  the  first  floor. 

Mr.  Just  Page.  Had  Mr.  Castell  aad  White 
any  commimication  together  ? 

Corbett.  1  never  auflcred  White  to  coma 
down  for  eight  weeks. 

Mr.  Just  Page.  How  high  was  the  booaa 
where  he  lay  T^-^rbett,  Three  stories. 

Blr.  Baron  Carter.  How  k>ng  was  it  befbra 
White  went  oat  of  bis  chamber  after  Mr.  Castell 
was  there? 

Corbett.  Not  till  six  weds  afier  Mr.  Caatall 
was  dead. 

John  Savage  sworn. 
Sol  Qm.  Mr.  Savage,  do  yoa  kMV  Ib^ 
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QtmMhg^way  tioie a  prirooer  intlie Fleet? 

iSSsvo^tf.  1  was  daily  with  bim. 

SoL  Gem.  Do  too  know  aoj  thing  of  hit 
bdng  seat  to  Corbeti's  ? 
'SSoofg.    I  was  aeveral  timet  in  company 
with  him,  and  he  teemed  apprebentive  or  hit 
bail  tnfrenderiog  him. 

SoL  Gtn.  Did  yeu  go  to  liim  to  Corbett't  P 

Satoage.  I  went  to  Sir.  Castell  the  day  after 
he  waa  carried  there,  and  he  complained  that 
lie  waa  afraid  be  abould  not  get  day  rulet  to  go 
out  With,  tboQgb  it  wat  term  time,  to  traotact 
hit  butinett. 

SoL  Oen,  Had  he  the  email- pox  at  that 
time  F«— iSamtf  «.*  No. 

Sol'  Oen,  How  toon  did  you  go  to  Mr.  Cat- 
Idl  again  f 

Smige.  I  went  to  bim  again  in  a  day  or 
two,  and  he  expressed  a  great  coocern  for  fear 
eC  the  small -pox,  and  taid  if  be  caught  that 
distemper,  it  would  be  very  lata!  to  bim ;  and  I 

Scot  to  Mr.  Bambridge,  and  told  biro  of  it,  and 
ambridge  taid  he  would  not  let  him  go  to  hit 
lodgings. 

Sol.  Oen,  Were  yon  with  Bambridge  at  any 
other  time  f 

Savage,   I  wat  at  the  cofiee  bonae  with  him. 

SoL  Gem,  What  request  did  you  oiake  then  ? 

Savage,  1  don't  remember  any. 

iSo^  &en.  How  many  timet  did  yoo  go  to 
Bambridge? 

Savage.  Poor  times  I  went  to  bim,  and  the 
•econd  time  1  mentioned  Mr.  Casteli's  fear  of 
having  the  small -fiox. 

Sol,  Gen.  Did  vou  see  Mr.  Castell  after  he 
had  the  tmall-pox  r 

Savage.  I  did  not  tee  bim,  in  regard  to  some 
eif  my  own  fiimily  who  had  not  bad  ibem. 

Ath  Oen.  Mr.  Cattell  was  carried  to  Bfr. 
Gorbett's  the  Tery  day  he  was  surrendered, 
prav  what  was  it  he  desired  at  that  time  ? 

Savage.  He  said  it  was  a  great  mifortane 
not  to  nave  the  benefit  of  day  rules  to  nego- 
ciate  bis  business  with  his  friends. 

Mt.  Gen.  When  did  you  first  go  to  Mr. 
Castell? 

Savage.  The  next  day  after  be  was  carried 
there,  and  it  was  mentioned  that  Mr.  Castell 
was  fearful  of  having  the  small- pox. 

Att.  Gen.  Was  not  that  the  first  day  that 
he  was  carried  there  ? 

Savage,  I  am  not  sure  it  was  the  first  day. 

Alt,  Gen.  How  did  you  hear  it  ? 

Savage,  I  had  it  from  Mr.  Castell  the  next 
day  after,  or  the  day  after  that. 

Att.  Gen,  When  you  went  first  to  Mr. 
Bambridge  from  Mr.  Castell,  what  did  you 
doire? 

Savage.  I  did  desire  that  be  might  ha?e  the 
htnefit  of  the  day  rules,  and  Mr.  Bambridge 
said  he  could  not,  being  charged  in  execotion 
to  the  amount  of  900^ 

Ait.  Gen.  When  did  yon  go  to  Bambridge? 

Savage.  I  belie?e  1  went  in  a  day  or  two 
after  Mr.  Castell  was  carried  in,  and  then 
nntioBed  Mr.  CaateU*t  ten  of  hafiog  the 
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Att.  Gen,  Did  yoo  tay  any  thmg  of  tho 
taall-pox  being  in  the  bonae? 

Savage,  I  knew  nothing  of  them. ' 

Att,  Oen.  How  came  yon  to  talk  of  the 
email  •  pox  to  Bambridge  ? 

Savage.  I  beard  it  from  Mr.  Cattell,  thattba 
tmall-pox  w^aa  tliere. 

Att.  Gen.  Wlmt  wat  the  reason  of  Mr. 
CastelPs  fear,  and  message  to  Bambridge  ? 

Savage.  Mr.  Castell  told  me  the  smalUpox 
was  there  at  Cocb^tt's. 

Att,  Gen,  What  did  you  Ull  Bambridge  f 

Savage.  I  told  Bambridge  that  Mr.  Castell 
was  fearful  of  having  the  small -pox,  and  that 
he  deaired  to  be  carried  to  bis  own  lodgings. 

Mary  Corbett  twom. 

Seij.   Cheshire.    Mary   Corbett,    you  are 
wife  of  Mr.  Corbett  ?— Mrt.  CorbetL  Vet. 
^     Sen.  Cheikire.     When   wat   Mr.   Cattdl 
'  brougnt  to  your  boose  ? 

Mrs.  Corbett.  The  14tb  of  Norember,  atteft 
o'clock  at  night,  and  a  drawer  came  from  the 
tarem,  and  brought  a  message  to  ba?e  a  fire 
made,  and  a  bed  prepared  for  Mr.  Castell. 

Seri.  Cheshire.  Where  was  the  mettaga 
brought  froin  ? 

Mrt.  Corbett.  The  mettage  was  from  tha 
King't-arms  ta?em. 

Seij.  Cheshire.  Did  Mr.  Castell  come? 

Mrt.  Corbett.  Yes. 

Ser).  Cheshire.  Was  White  there? 

Mrs.  Corbett.  Yes. 

S&FJ.  Cheshire.  How  long  had  White  had  the 
small -pox  ? 

Mrs.  Corbett,  I  believe  he  had  had  the 
small- pox  ten  days. 

Seij.  Cheshire.  Was  there  any  mark  of  th« 
small- pox  remaining  ? 

Mrs.  Corbeit.  He  kept  the  scars  on. 

Serj.  Cheshire.  How  long  was  he  sick? 

Mrs.  Corbett.  Ten  days. 

Serj.  Cheshire.  Did  he  sit  up  ? 

Mrs.  Corbeit,  He  got  up  every  day. 

Serj.  Cheshire.  Pray,  if  they  are  a  good 
sort,  do  they  not  turn  in  nine  days  ? 

Mrs.  Corbett,  Yes. 

Seij.  Cheshire.  So  that  the  day  after  tha 
small- pox  bad  turned,  Mr.  Castell  came  into 
your  house :  how  long  bad  Mr.  Castell  been 
m  your  bouse  before  he  had  the  small- pox  ? 

Mrs.  Corbett.  Mr.  Castell  had  not  the  smalW 
pox  till  about  eight  days  after  be  came  to  my 
house:  1  was  by  chance  speaking  of  the 
small-pox,  and  saying  a  person  in  the  house 
had  them,  and  Mr.  Castell  said  he  was  very 
sorry  for  it,  becauae  he  had  never  had  them. 

Serj.  CAesAtre.  Did  he  then  desire  any  thing 
of  you  or  your  bosbailt^  aa  to  speaking  to  Mn 
Bambridge? 

Mrs.  Corbett.  Mr.  Bambridge  waa  in  tha 
room  at  the  same  time. 

Serj.  CheMre.  What  did  Mr.  Castell  say  ? 

Mrs.  Corbett.  He  desired  that  he  might  ga 
iiome  to  bia  lodginga  with  a  keeper,  and  Bam- 
bridge said  in  anawer,  be  never  knew  any  thing 
af  that  kind  doM 
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•    8cqi  Chethire.  Did  you  give  iny  intance? 

Mrs.  Corbttt.  I  tokl  bim  that  'ii  bappcMd 
when  Mr.  Conwmy,  a  Mailer  io  Cbancery,  waa 
aamniiued  to  the  Fleel  prisoo,  and  thm  waa 
BO  ciJiiTeoieDf y  in  the  priaoOy  nor  al  my  house* 
and  theo  Mr.  Gybboo  aeut  a  keeper  with  him 
'to  bis  lodt;iiiir. 

6erj.  Ckukire.   What  did  Bambridge  lay 
then? — .Mr».  CorhetL  He  said  no  more. 
.    beij.  Cheikire,  Doting  the  time  Mr.  Castell 
was  at  your  botite,  were  there  any  aecuritiea 
glf  ea  r 

Mrs.  Corbett.  Yea,  I  believe  there  were,  for 
Mr.  Castell  said  bia  aecuritiea  were  come,  and 
ataid  ooly  (or  Codnor*a  ouming  with  bonda, 
and  Codnor  told  roe  there  waa  security  fj^iren. 

Serj.  Cheikire.  Do  you  know  nothing  bat 
•rbal  Codoor  said  ?  - 

Mrs.  Ccrbeti,  I  aaw  two  men  there,  wlioae 
names  I  do  not  know,  in  order  to  gi?e  security. 

Serj.  Cheshire,  Do  yon  know  that  they  gare 
•ecnrily  ? 

Mrs.  Carbeit.  I  aaw  Codnor,  the  deputy 
derk  of  the  paprra,  go  up  stairs  %ritii  some 
papers,  which  Mr.  CaMdl  said  was  bis  bonds. 

Serj.  Chahirt.  Did  you  hear  Bambridge 
any,  or  own,  that  Codnor  had  taken  security  ? 

"Mrs.  Corbett.  No. 

Serj.  Cheshire,    flow  long  waa  thif  after 
'  Castell  came  to  your  house  ? 

Airs.  Corbett,  About  ten  days. 

Serj.  Cheshire.  Di>  you  remember  the  time 
how  long  after  he  sickened  and  died  ? 

Mrs.  Cor  beii.  He  sickened  on  the  4tb  day  of 
December,  and  died  on  the  l^tb. 

Serf.  CAesAire.  What  did  he  die  off 

Mrs.  Corbctt,  Of  the  small-pox. 

Att,  Gen.  What  was  the  request  of  Mr. 
Castell,  when  he  had  the  conrersatiou  with 
Mr.  Uambridge  at  your  house  ? 

Mrs.  Corbeit,  His  request  to  Mr  Bambridge 
was,  to  be  mored  to  his  own  lodgings  with  a 
keeper. 

Au.  Gen,  Did  be  agree  or  refuse  ? 

Mra.  Corbet t.  His  answer  waa,  be  n^er 
knew  anv  thing  of  that  kind  done. 

AU.  Gen.  When  waa  BIr.  Castell  first 
brought  into  your  house? 

Mrs.  Corbeit,  On  the  I4tii  of  Norember, 
aboot  ten  o'ckwk  at  night. 
^        Mr.  JLra.   Were  you  in  company  at  theta* 
Tem?—Mia.  Corbetl.  No. 

Mr.  Let,  How  long  after  TOur  husband  waa 

Sue  there,  did  yvu  receive  tkie  message  about 
r.Castell's  coming? 

Mrs.  Corbeii,  An  hour  and  an  half. 

Mr.  Lee,  Who  brought  him  to  your  bouse? 

Mrs.  Corbet t.  He  came  in  custody,  but  I 
M  not  see  bim.  ■If' 

Mr.  Lee.  How  long  was  it  after  that  Mr. 
Bambridgv  came  to  your  house  ? 

Mrs.  Corbett,  In  about  a  week. 

Mr.  Lee,  Did  you  hear  Bambridgt  say  any 
tJMiiy  when  he  waa  at  that  time  at  your  bouse? 

Mrs,  Cor6e^i.  H«  did  not  say  any  tinng 
tone. 

Mr.  X.ee.  Are  you  sura  of  ilf        « 


Mra.  Corbett.  Yes. 

Mr.  Lee.  White  lay  ill  of  the  anMl|.pwr» 
than,  waa  it  in  the  sama  atair-ense  ? 

Mrs.  Corbett.  They  went  up  tlie  same  staii^ 
case,  but  Mr.  Castell  Uy  io  tbo  now  hoosn 
one  pairof  staira,  and  White  in  the  okl  bonna 
til  rae  pair  of  stairs.  • 

Mr.  Lu.  How  long  waa  it  after  BIr.  Caatell 
bad  been  at  jrour  house,  that  yon  mantiooad 
Wbitir^a  baring  the  small-pox  ? 

Mrs.  Corbett.  About  a  week  after  ha  bad 
been  there,  I  said  to  Mr.  Castell  (Mr.  Bam- 
bridge being  by)  that  there  was  one  io  tbn 
bouse  had  the  small- pox ;  to  which  Mr.  Caa- 
tell replied,  i  am  aorry  to  bear  it,  fur  I  navot 
had  them. 

Mr.  Lee.  How  long  bad  Wliite  baan  iU 
before  you  happened  to  speak  of  bia  illnaaa  to 
Castell  ? 

Mrs.  Corbett,  To  tha  best  <of  my  reaacni- 
brance  eight  days. 

Bambridge  (shewing  a  paper  to  Mra.  Cor- 
bett) Mrs.  Corbett,  pray  look  on  that  paper. 

Mrs.  Corbett.  I  bare,  and  remember  the 
coroner's  coming  to  my  bouse,  but  did  not 
know  who  he  was. 

Mr.  Just.  Ptt^e.  If  you  intend  to  pndnoaanj 
evidence  in  respect  to  the  inquest,  aba  ia  not 
a  proper  pcraon  ;  for  that  you  must  produce 
the  coroner  himself. 

BombriJge.  My  lord,  i  shall  aubasit, 
desire  Mrs.  Corbett  may  repeat  nhat  ahe 
in  relation  to  Mr.  Conway. 

Mr.  Just.  Fage,  Mrs.  Corbatt,  pray  repeat 
that. 

Mrs.  Corbett.  My  lord,  Mr.  Conway  waa 
at  a  friend*a  bouae  on  Ludgate-bill,  and  tbn 
reason  waa,  the  gaol  was  very  lull,  and  there 
waa  no  room  at  my  house,  and  Mr.  Oybboo 
sent  a  keeper  witli  him  to  his  lodging,  but  that 
iu  two  nighte  and  two  days,  when  there  waa 
room,  he  came  there. 

Mr.  Just.  Page.  Do  you  know  of  yoiu-  own 
knowledge,  what  house  he  was  at  ? 

Mrs.  Corbett,  No,  I  do  not,  but  that  be  was 
kept  in  the  rules  of  the  prison,  with  a  keeper, 
till  be  was  brought  to  mv  house. 

Bambridge.  My  lonl,  1  desire  she  may  ae« 
quaint  yon  what  sort  of  intimacy  there  waa 
between  Mr.  Castell  and  myself  ? 

Mrs.  Corbftt,  Air.  Bambridge  used  to  be  at 
a  club  at  my  bouse,  where  some  persons  met, 
and  among  them  Mr.  Castell,  and  I  alwaya 
thought  him  and  Mr.  Bambridge  to  be  friendly 
together. 

Bambridge,  When  Mr.  Castell  spoke  abani 
enquiring  after  new  securities,  what  answer  did 
1  make? 

Mrs.  Corbett.  That  you  would  takn  the  ao^ 
cnrity  as  it  came. 

Bambridge.  When  I  waa  speaking  to  a gtnw 
tieman,  who  told  me  Mr.  Castell  waa  sidt  of 
tfaeHniall-pox.  what  did  I  say  P 

Mrs.  Corbett.  You  said,  that  yot  were  ve^ 
aorry  to  hear it»and  that  Mr.  CteteH  should  Irifc 
with  yau,  and  hinielf  too,  about  tha 
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Bamhridge.  When  BIr.  Cluitell  applied  about 
■eearities,  wbat  did  I  aajr  ? 

M ra.  Corhett.  You  said  it  should  be  done. 

Bemhridge.  Was  it  not  esteemed  a  farour,  or 
paitoffrieodshipP— Mrs.  Corhett.   It  was. 

BamMd^  Were  you  by  when  Mr.  Castell 
teired  tft  ^  to  his  lodging  on  Lodgat6*hill? 

Mia.  Corbttt.  I  was. 

Bm^Mdge.  What  was  the  reason  of  Mr. 
CmateU's  deairing  to  go  P 

Mn.  Ccrhett.  I  beliete  he  wu  afraid  of  the 
•mall-poz. 

Richard  Corhett  again. 

Hr.  Jast  Page.  Mr.  Corbett,  you  said  that 
White  was  recor ercd  of  the  small- pox  Iborteen 
dnyi  before  Mr.  Castell  was  brought  to  your 
boose;  are  yon  certain  of  that? 

Corhett.  I  heard  so,  my  lord,  I  never  went 
up  to  aee  him,  and  the  nurse  is  berei  and  can 
inform  your  lordship  better. 

Mr.  /usL  Foge.  You  may  go,  you  know  no- 
tfungof  it. 

Hannah  Stretch  sworn. 

8oL  Gen.  Mrs.  Stretch,  were  yon  sent  for  to 
Mr.  Castell  when  he  was  iU? 

Mis.  ^relr*.  Yes. 

SoLOem.  When  did  jfou  leave  White  ? 

Mrs.  Stretch.   Some  time  in  November  Isst. 

SoLQen.  Were  you  nurse  to  Mr.  Castell  ? 

MiiL  Stretch.  I  was. 

SoL  Oen.  Do  you  know  how  Mr.  Castell 
fvtthesteall-poz? 

Mrs.  Stretch.  I  do  not. 

SoL  Gen.  How  long  did  you  stay  with 
Vlntef 

Mrs.  Stretch.  FuH  three  weeks,  and  in  that 
6m6  White  had  not  been  oat  of  his  room.  I 
went  from  White  on  the  Thursday,  and  was 
MBt  foi^  to  Mr.  Castell  on  the  Tuesday  follow- 

Sol.  Gen.  What  condition  was  White  in 
ivhen  you  left  him  ?  ^ 

Mrs.  Stretch.  When  I  left  him  lie  wa^  out 
of  all  danger,  he  had  taken  three  doses  of 
phyaie. 

T%oma$  Damaon  sworn. 

Soil  Gen.  Af r.  Dawson,  do  you  remember 
Wtr»  Casteil's  being  brought  into  Corbett' s  ? 

Dam$on.  I  never  saw  Mr.  Castell  till  after 
he  was  dead. 

John  Noel  sworn. 

SoL  Gen.  Mr.  Noel,  did  you  know  Mr.  Cas* 

NooL  I  was  a  prisoner  at  Mr.  Corbett's  when 
he  cave  theK. 

Sol..Gen,  Was  one  White  ill  of  the  smaU- 
enr 

NeoL  I  never  saar  Mr.  White,  hut  wu  in- 
formed he  had  the  small-poz  above  stairs ;  I 
tfanp  in  the  house. 

Sol.  Gem.  Bo  yoQ  know  how  long  White  had 

floaf 

MeoL  He  was  never  soArad  to  homo  Jeim 
itnri^ 
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Sol.  Gen.  Mr.  Codnor,  were  yon  concerned 
in  the  prison  of  tlie  Fleet  as  a  clerk  ? 

Codnor.  I  did  act  there  as  deputy  clerk  of 
the  papers,  by  the  apphibalion  of  Mr.  Bam* 
bridge. 

iSo/.  Gen.    Did  you  know  of  any  securitiea   , 
given  by  Air.  Caatell? 

Codnor.  Some  time  in  November  last,  ia 
Micbaieimas  term,  i  received  orders  from  Mr. 
Bambridge  to  attend  Af  r.  Castell  as  often  as  his 
security  should  cume  to  him  to  complete  his 
bon(b,  who  had  then  three  aeciiritiet,  and  1  re- 
ceived three  Habeas  Corpus  very  soon  ooe  after 
the  other,  and  Mr.  Castell  could  not  get  the 
bonds  signed  so  soon  till  execution  came  against 
him,  and  then  the  security  was  objected  to,  be- 
cause a  greater  charge  came  agaiost  him. 

Serj.  Cheshire.  What  were  thoae  bomb  thai 
bad  been  given  ? 

Mr.  Just.  FagCt  and  Mr.  Bar.  Carter.  We 
cannot  admit  yon  to  atk  any  f|ue8tiona  as  to 
the  bonds,  unless  you  had  applied  to  Mr.  Dam* 
bridge  for  them,  and  he  bad  refused  to  deli- 
ver them. 

Then  the  Piisoner  was  directed  to  proceed  in 
his  Defence. 

4 

Bamhridge.  I  nave  a  great  many  witnessea 
to  prove  my  regard  for  Mr.  Castell,  if  occasion ; 
but  shall  submit  the  rest  to  the  evidence  given 
for  the  crown. 

Mr.  Just.  Page,  You  may  go  on  if  yoa 
think  fir. 

Bamhridge.  No,  my  lord,  I  will  aubmit  the 
whole. 

Mr.  Just  Page,  Gentlemen  of  the  jury,  Mr. 
Bambridflre  stands  indicted  for  the  murder  of 
one  Mr.  Castell.  If  this  has  not  been  proved, 
gentlemen,  you  are  not  to  find  the  man  guilty. 
That  the  evidence  for  the  crown  is  not  sufficient 
to  find  him  guilty,  for  so  far  from  being  guilty, 
Mr.  Castell  desired  to  come  there,  and  the  war* 
den,  if  he  is  apprehensive  that  a  man  will  run 
away,  tlien  it  is  the  duty  of  a  warden  to  carry 
him  to  a  place  of  safe  custody.  It  is  said,  in- 
deed, that  when  Mr.  Bamhridge  came  to  Cor- 
bett's  in  about  eight  days  after  Mr.  Castell  waa 
carried  there,  Mr.  Bamhridge  was  by,  and  Mr, 
Castell  expressed  his  fear  of  having  the  small- 
pox, and  desired  to  be  removed  tohis  lodging, 
but  then  he  never  asked  to  go  into  the  custo^ 
of  the  gaol.  Mrs.  Corbett  indeed  said,  that 
ooe  of  the  mastors  in  Chancery,  Mr.  Conway, 
was  allowed  to  be  at  bis  lodging  two  daya  be- 
fore he  was  carried  to  the  gaol,  but  the  reason 
was,  there  was  no  room  in  the  gaol.  Gentle-, 
men,  the  gaoler  must  keep  his  prisoners  as  well 
as  be  can,  for  they  most  not  be  put  like  hoga 
together.  Gentlemen,  here  was  esecutioB 
upon  execution,  which  came  to  the  aom  of 
900/.  therefore  it  waa  requisite  to  have  him  ia 
a  place  of  safety.  Anether  witoess  savs,  that 
the  deputy  clerk  of  the  papers  was  ordered  by 
Mr.  BiimbHdge  at  aH  ttabes  to  attend  Mr.Cu- 
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tell  aboot  his  aecaritict,  and  lo  far  rrom  the 
prisOD«r*s  ba?iiig;  a  malicious  intent,  that  there 
was  00  quarrel,  no  ill  nature,  no  difference,  and 
they  met  trcqoently  at  Corbctt's  at  a  club,  and 
there  was  no  qoarrd,  but  always  a  friendship 
between  them.  And  when  Bambrid^e  heard 
that  he  had  the  smaJl-pox,  he  declared  that  be 
was  sorry  that  Mr.  Castell  had  them,  and  that 
he  had  trifled  with  himseir  and  him  aboot  the 
■ccuritin.  It  most  appear,  gentlemen,  to  you, 
that  Mr.  Castell  %vas  murdered  maliciously,  to 
find  the  prisoner  ipiilty ;  if  it  appears  olner- 
wise,  you  must  acquit  him. 

CL  if  Art,  How  say  you,  is  Thomas  Barn- 
bridge  ffuilty  of  the  murder  whereof  he  ktands 
indicted,  or  not  ipiilty  ? 

Jbremon  tf  the  Jury,    Not  Guilty. 


ViK>n  this  acquittal,  Mary,  the  widow  of  Mr. 
Robert  Castell,  brou^it  an  appeal  af^nst  the 
said  Thomas  Bambridge  and  Hichard  Curhett, 
for  the  murder  of  her  husband.  We  shall  here 
f;i?e  the  Trial  on  the  Appeal,  which  tbouich  it  is 
not  in  the  order  of  time,  yet  as  it  relates  to  the 
same  fart,  is  proper  to  follow  the  Trial  or  Bam- 
bri  J)f  e  fur  the  murder. 

What  follows  first,  is  a  short  account  of  the 
Proceedings  nref  ious  to  the  TVial  on  the  Ap- 
peal, taken  from  Strangers  Reports,  vol.  3, 
p.  854. 

Hillary  Term,  S  Geo.  9. 
CastklLi  Vid,  ver.  Babibeidge,  ct  Corbctt. 

<*The  defendant  Bambridge,  ha?ing  been 
prosecuted  on  the  Report  of  the  Committee  of 
the  House  of  Commons,  for  the  murder  of  the 
plaintilf's  hosband,  who  was  a  prisoner  in  the 
Fleet,  under  the  custody  of  Bambridge  the 
warden,  and  hafing  on  the  trial  been  honourably 
acquitted,  upon  the  prosecutor's  own  eridence, 
was  followea  with  an  appeal,  to  which  Corbett, 
who  on  the  cron  exammation  appeared  to  be  a 
material  witneM  for  Bambridge,  was  now  also 
made  an  appellee ;  and  the  writ  of  appeal  run- 
ning *  quia  Maria  Castell  Tidua  fecit  noe  secur' 

*  de  clamoresQo  prosequendo  per  Thom*  War- 

*  stafle  et  Poston  Stnoer,'  contrary  to  the 
usual  form,  which  is, «  the  appellant  fecerit 
uos  (i.  e.  the  king)  fecMr*,  application  was  made 
to  the  lord  chancellor  King,  to  anpemde  this 
writ,  upon  affidavit  that  the  appellees  were  both 
in  custody  upon  it,  but  that  no  security  had 
been  given,  and  the  writ  reciting  it  as  an  act 
done  before  the  emanation  of  it,  the  sheriff  had 
not  taken  any,  as  he  would  have  done  if  it  had 
been  pat  by  way  of  condition,  ti  fecerit.  And 
it  waa  argoed  by  me  that  the  statute  of  West- 
minster S,  c.  19,  giving  the  appellee  a  remedy 
against  the  appellant,  her  pledges,  and  abettors, 
it  was  not  a  matter  of  form,  but  security  should 
be  entered  into  by  persons  of  ability  ;  to  which 
it  wo  answered  by  Mr.  Attorney  General,  that 
il  was  aufficient  if  there  were  pledges  at  anv 
tiflse  before  judgment.  Sir  T.  Jones,  154.  9 
'WkityDr.aaaiey'feCaie.   Crake  Jac.  413. 


"  Tte  this  it  was  replied,  that  at  thai  mte  ths 

appellee  woulil  never  have  any  remedy  agWNl 
the  pledges;  for  if  be  was  convicted,  ot  woold 
be  entitled  lo  none,  and  if  he  waa  acqailicd,  the 
appellaut  wouM  never  pray  judgment,  and  it 
would  be  an  artifice  lo  elude  the  Uw. 

••  Notwithstanding  all  which  the  cbaMsUar 

wooM  do  nothing  in  it,  but  said,  if  tba  f  mm 

fecerit  [so  in  Strange]  voe  was  wroo|[,  w« 

might  have  advantage  of  it,  and  so  rafoM  tm 

make  any  order. 

•<  Upon  the  first  day  of  Micbaelmaa  tm 
last  the  writ  being  returned,  and  the  appaUeat 
both  brought  by  Habeas  Corpus  and  tumad 
over  to  the  King's-bench,  it  was  there  bmvsA 
to  have  the  proMedingset  aside,  upon  tbeauM 
affidavit  of  there  being  no  pledges;  and  tkm 
Court  here  were  of  opinion  it  waa  a  very  good 
objection,  and  a  foundatioo  to  supersede  iIm 
writ;  but  then  they  said,  it  waa  not  in  their 
power,  who  were  to  take  the  writ  as  they  fonni 
It,  and  not  to  liear  affidavits,  to  contradict  the 
suggestion  of  the  writ;  and  tbercfbre  the 
having  security,  being  recited  as  an  act  dooa^ 
they  must  take  it  so,  and  coahl  not  relieve. 

**  Upon  this  the  appeal  was  arraigned,  settiojg 
forth  that  the  appellant's  husband  was  a  pri* 
soner  in  the  Fleet,  under  the  custody  of  Baiii« 
bridge  the  warden,  who  made  an  assault  npoo 
him,  and  contrary  to  bis  will  carried  him  to  tho 
house  of  Corbett,  a  victualling-house  within  the 
Fleet,  and  there  imprisoned  him,  where  ooe 
Whito  tiien  lay  ill  of  the  small -pus,  which  Cai^. 
tell  had  never  had  ;  that  the  appellees  bad 
notice  of  thb,  and  were  ilesired  to  suffer  bin 
to  remove  to  another  pUce  in  the  prison,  which 
they  refused,  and  afterwards  Castell  fell  ill  of 
the  distemper,  and  died  in  Corbett*s  boowi 
whereby  the  Court  concludes,  the  appdlea 
were  guilty  of  murder. 

"  Witliout  staying  for  a  oopv  of  the  declaim- 
tion,  the  appellees  inttanter  plead  Not  Guiltj. 
and  their  plea  was  rehearsed  in  French,  ami 
issuejoined. 

**Then  it  waa  moved,  that  the  appelleeo 
might  be  bailed  ;  and,  upon  debate,  the  Court 
were  of  opinion  to  bsil  Bambridge,  and  nol 
Corbett ;  and  the  reason  they  gave  was,  that 
Bambridge  bad  been  ao^uitled,  which  was  e 
strong  presumption  of  mnocence;  and  the 
judge  before  whom  he  was  tried,  had  certified 
that  he  was  very  well  satisfied  with  the  verdict, 
and  they  said  ttiey  would  bail  him  in  all  cases 
after  an  acquittoi ;  and  that  was  the  reasoa 
they  denied  to  bail  in  Slaughterford's  Case, 
liecause  Holt,  C.  J.  had  sent  out  the  jury  agoioa 
to  consider  whether  they  would  stand  to  their 
verdict  of  acquittal ;  and  when  they  insisted 
upon  it,  he  himself  onlered  the  appeal. 

**  But  as  to  Corbett,  there  was  no  foundation 
to  bail,  for  they  denied  that  it  was  of  course  lo 
bail  in  an  appeal ;  so  Bambridge  was  bailed  b/ 
two  persons,  corput  pro  corpore^  who  justified 
in  1,000<.  each.  Aim  it  was  agreed,  that  in  aa 
appeal  by  writ,  on  the  civil  side,  two  hail  ool/ 
are  required ;  but  had  it  come  on  the  crown 
aide  by  CertkNrari,  there  noet  have  bosA  font. 
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**  Then  It  wm  moTed  to  fix  a  time  for  tbe 
trid,  the  appeltees  ofieriD^  to  take  short  notice; 
but  H  bein^  by  Original,  there  was  a  necessity 
%9  hareiUmeD  days  between  the  Tette  and  tbe 
retani  of  the  Distringas,  and  they  could  not 
be  tried  on  the  Venire^  because  being  in  Lon- 
don, there  could  be  no  trial  at  bar,  (the  citizens 
not  being  to  be  brought  ont  of  the  city)  and  as 
it  nust  be  tried  at  Nisi  Prios.  there  must  be  a 
DistriDgas. 

*'  Towards  the  latter  end  of  the  term  it  was 
no? ed,  that  the  appellees  might  be  discharged, 
tbefe  being  a  discontinuance,  for  that  no  Venire 
ImhI  been  taken  out ;  aud  in  appeals,  which  are 
m  recent  prosecution,  e?ery  delay  is  a  disconti- 
■Muioe :  and  Cro.  Jac.  283,  YeW.  204,  were 
died.  But  upon  consideration  the  Court  held, 
tbat  it  was  not  necessary  to  take  out  the  writ 
and  HMike  it  returnable  the  soonest  it  might  be, 
tiwogh  it  most  bear  Teste  the  day  the  issue  is 
joinci;  and  then  the  appellant  took  out  a  Ve- 


fure,  Teste  2Sd  October,  and  retomable  the 
S5th  of  Nofember,  which  the  Court  k)oked 
upon  as  an  affected  delay,  and  therefore  admit- 
ted the  other  aopellee,  Corbett,  to  bail.  They 
said  it  appearea  he  might  have  been  tried  the 
sitting  after  the  term,  and  then  upon  his  ac- 
quittal, he  must  haTc  been  instatUer  discharged 
by  the  judge  of  Nisi  Prius,  according  to  the 
statute  14  11.  6,  c.  1. 

**  Botli  .being  thus  out  upon  bail,  appeared 
on  the  se?eral  continuance  days,  accormng  te 
their  recognizance,  and  the  appellant  also  ap- 
peared ;  and  in  the  beginning  of  this  term  the 
appellees  mored  for  a  rnle  on  Air.  Tanner,  the 
officer  who  keeps  the  records  at  the  Old  Bailey, 
to  attend  the  trial  with  the  record  of  Bam- 
bridge's  acquittal ;  he  not  being  altowed  a  copy 
of  it.  But  the  Court  refused  to  make  any  rule, 
aud  said,  if  it  was  brought  it  could  be  no  e?i- 
dence." 


481.  The  Trial  of  Thomas  Bambridge,  esq.  and  Richard  Cor- 
B£TT>  at  Guildhall,  London,  on  an  Appeal  for  the  Murder  of 
Mr.  Robert  Castell,  before  the  Right  Hon.  the  Lord  Chief-* 
Justice  Raymond :  4  George  IL  a.  d.  1730.* 


Mr.  Filmer,   MaY  it  please  vour  lordship, 

^  von  sentlemen  of  the  jury,  1  am  of  conn - 

mI  m  the  appellants.  This  is  au  appeal  of 
■snrder,  brought  by  Mary  Castell,  against  the 
Mendants  Thomas  Barabriilge  and  Richard 
Coffhett,  for  the  death  of  her  late  husband. 
Tbe  declaration  sets  forth,  that  upon  the  14th 
•f  November,  in  the  8d  year  of  his  present  ma- 
jesty, the  said  Thomas  Bambridge  was  warden 
«f  toe  prison  of  the  Fleet,  aud  having  the  cus- 
Mdy  of  the  prisoners,  did  make  an  assault,  and 
witti  force  and  arms,  aod  malice  aforethought, 
did  carry  and  convey  him  to  a  victualling- 
koqae,  being  the  defendant  Corbett's  mansion- 
house,  and  did  detain  him  there  till  the  12th  of 
December,  against  his  will,  and  without  his 
cfMMent ;  and  that  one  Joseph  White  was  then 
nek  of  the  small-pox,  and  that  Robert  Castell 
liad  never  had  the  small-pox.  That  on  the 
ISth  of  November,  Robert  Castell  requested 
tlMy  would  not  detain  him,  aud  gave  the  de- 
lindsnu  notice  that  White  was  sick  of  the 
•outll-poz,  and  that  he  Castell  had  never  had 
tilt  •ofall-poz,  and  that  he  was  afraid  of  his 
4eitil  from  this  distemper;  notwithstanding 
wtlfci^  the  defendants  imprisoned  and  detained 
hMh6m  the  16th  of  November  to  the  ISth  of 
%  and  forced  him  to  remain  all  that 


*  Set  tbe  preceding  and  following  articles ; 

m  vol.  IS,  p.  1 199,  aud  Mr.  Home's  Speech 
in  his  Trial  for  a  libel,  a.  d.  1777,  in  this  Col- 
MHoB.  8ae»  too,  East's  Pleas  of  the  Crown, 
dnw.  5t  1 09 ;  and  Barrington's  Observations 
«  Bii^  Chartii  chap.  Si. 


time  in  the  said  house :  and  further  sets  forth, 
that  on  the  4th  of  December  he  began  to  grow 
sick,  and  languished  to  the  ISth  of  the  samoi 
December,  and  on  the  ISth  died ;  so  that  th^ 
defendants,  with  malice  aforethought,  killed 
Robert  Castell  aforesaid,  the  husband  of  the 
said  Mary  Castell.  To  this  declaration  the 
defendants  have  pleaded  Not  Guilty,  bnt  if  wc 
prove  the  facts  you  will  find  them  Guilty. 

Mr.  Reeves  [alterwards  lord  chief  justice  of 
the  Common  Pleas.]  May  it  please  your 
lordship,  and  you  gentlemen  of  the  jury,  1  am 
of  counsel  for  the  widow.  This  is  an  appeal  of 
murder,  brought  by  her  a^inst  the  two  de- 
fendants, Thomas  Bambndge  and  Richard 
Corbett  Bambridge,  gentlemen,  is  laid  to  be 
warden  of  the  Fleet,  and  Corbett  a  person  that 
kept  a  spungiug- house,  where  prisoners  were 
sometimes  kept.  It  was  for  his  advantage  to 
have  prisoners  brought  to  his  house,  in  order  to 
get  money  of  them.  Mr.  Castell,  gentlemen^ 
was  so  unfortunate  to  become  a  prisoner  under 
the  controul  of  Bambridge,  and  Bambridge 
was  head  warden.  He  came  in  a  prisoner  be- 
fore Bambridge  was  warden,  in  June  17 S8,  and 
at  that  time  Mr.  Huggins  was  warden ;  and 
after  being  a  little  time  in  prison,  security  waa 
given  to  Mr.  Huggins  for  Mr.  Castell's  having 
theliberty  of  the"  roles.  The  first  action  was 
at  the  suit  of  one  Waring,  for  186/.  though 
there  wss  only  86/.  due,  and  so  sworn  :  another 
cause  was  for  15/.  at  the  suit  of  another  plain- 
tiff, so  that  the  whole  charge  against  him  then 
was  86/.  doe  to  Waring,  and  15/.  due  to  the 
other  plaintiff  5  so  thatjtourity  was  given  apo« 
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hit  coming  in ;  there  was  a  bond  entereil  inlo 
hy  two  sufficient  peraonf  in  the  penal  sum  of 
SOO/.  only.  After,  further  charges  came  against 
him  in  the  time  of  Bamliridge.  We  shall  shew 
joo  the  time  when  Bambridge  became  warden, 
which  was  on  the  SOth  of  i&ptember,  1748,  in 
the  9d  year  of  hit  present  majesty,  then  it  was 
he  was  appointed  warden  in  his  own  right, 
though  some  time  before  he  came  in  his  own 
right ;  on  the  SOth  of  September,  be  was  sworn 
10,  .though  on  the  88th  he  was  wasdcn,  and 
ac^  in  his  own  right.  Gentlemen,  a  little 
while  after  Bambridge  came  to  be  warden,  a 
sum  of  money  125^  Castell  received;  after 
this  money  was  paid  to  Castell,  Bambridtre 
knowing  or  it,  contrired  how  to  get  some  of 
this  money,  ami  Corbett  was  to  go  shares.  It 
was  this  view  of  getting  something  from  Cas- 
tell, that  was  the  cauie  of  the  demand  for  far- 
ther security  ;  and  it  was  given :  but  Aoroe 
other  charges  coming  in,  he  gave  a  bond  for 
800/.  there  was  one  of  200/.  given  before,  and 
DOW  it  came  to  be  800/.  then  there  was  a  third 
security  demanded,  and  given  for  1,000/.  so 
that  then  the  three  bonds  as  security  to  the 
warden,  were  200/.  800/.  and  1,000/.  these  to- 
Ketbcr  made  up  the  sum  of  2,000/.  for  security 
10  be  a  true  prisoner  to  the  warden,  and  at  that 
time  there  was  not  400/.  due.  One  would  have 
thought  that  when  the  wanlen  had  2,000/.  se- 
curity for  400/.  this  would  have  been  suifi- 
cicnt ;  but  that  was  not  the  Imsiness  intended, 
there  was  something  farther  to  be  done;  for 
notwithstanding  this  ample  security,  Castell 
was  to  be  taken  up,  as  they  pretended,  till  he 
gave  farther  security  to  the  warden,  the  defen- 
dant Bambridge.  Gentlemen,  the  time  of  his 
being  taken  up  was  the  14th  of  November ;  the 
28th  of  September  Bambridge  became  warden, 
Mr.  Castell  had  then  the  liberty  of  the  rules, 
and  lodged  at  one  Mr.  Underwood*s  in  the  said 
lilterty.  Corbett  he  took  him  up  (it  becomes 
them  to  shew  by  what  auUiority,)  and  was  fur 
carrying  him  away  ;  Castell  expostulated  with 
Corbett,  and  asked  him  by  whose  authority 
be  did  it  ?  Corbett  said  he  did  it  by  the  di- 
rection of  the  warden.  Gentlemen,  when 
he  was  taken  up,  he  was  carried  away  from 
his  lodging,  contrary  to  his  will,  to  the  King's* 
arms  tavern,  and  from  thence  in  the  even- 
ing to  Corbett's  house  ,  what  authority  he  had, 
bMomes  them  to  shew  yon.  We  say  that 
prisoners  are  not  to  be  confined  in  spunging- 
Douses  without  tlie  oonsciil  of  those  prisoners ; 
the  proper  place  of  confinement  is  the  gaol ;  if 
there  was  reason  for  confining  him,  be  ought 
to  be  put  into  the  walls  of  the  prison,  then  he 
would  have  been  in  a  legal  coufiiiemcut ;  but 
during  the  time  he  was  at  Corbett*s,  he  was 
under  an  improper  aud  illegal  confinement 
The  very  day,  gentlemen,  he  was  taken  up,  he 
employH  a  friend  of  his  own  to  go  to  the  de- 
fendant Bambridge,  who  went  at  that  time  he 
was  to  be  carried  to  Corbett'ti,  aud  told  him  it 
was  not  proper  to  carry  him  there,  for  that 
there  was  a  prisoner  then  sick,  one  Joseph 
White ;  this  Whits  Uutguished  of  the  small- 


pox in  Corbett's  bouse.  Caalcll,  girtleoien, 
never  had  them,  and  was  under  tM  graateil 
terror  that  ever  any  man  ooukl  be,  for  fear  of 
catching  them.  He  sent  to  the  deTeodant 
Bambridgr,  that  he  might  not  be  carried  to 
Corbett's  house,  and  if  he  did  require  farther 
security,  be  desired  to  have  m  keeper  sent  with 
him  to'his  ItNlgings,  which  he  would  beattho 
expence  of,  or  otherwise  into  the  walls  of  the 
prison.  Castell,  gcntlen>en,  did  not  only  weod 
that  night,  but  the  next  morning  to  Bamfarklge's 
house  or  lodgings,  and  did  doire  him  to  con- 
sider the  circuDWtanccs,  that  be  never  had  hoA 
the  small -pox,  and  that  he  was  under  tho 
irreatest  terror  of  catching  them,  end  that 
White  was  nick  of  them,  and  that  he  might 
not  be  carried  there,  but  that  he  might  he 
carried  into  the  prison,  or  put  in  some  other 
place  where  the  small- pox  was  not '  but  both 
these  requests  were  alisolutcly  refuse  and  he 
keeps  hiiii  in  Corbett's  house,  rather  than  to 
let  nim  go  into  the  gaol,  or  some  other  place 
where  the  distemper  was  not :  then  he  applied 
at  Corbett's  house  to  Bambi  idgc  himself,  and 
desired  he  mitcht  not  be  kept  any  tonger  el 
Corbett's,  hut  that  he  might  go  into  the  gaol ; 
but  that  not  being  complied  with,  there  were 
frequent  applications  to  Bambridge  for  his  re- 
moval from  CorbettV,  but  nothuig  complied 
with;  and,  if  my  instructions  are  true,  the 
reason  why  Bamwidge  did  insist  that  be  should 
continue  at  CoHiett's,  and  not  go  to  the  gaol  or 
any  other  pUce,  was,  unless  he  gave  Bam- 
bridge a  sum  of  money :  this  not  ncing  com- 
plied with,  there  was  fresh  security  given,  n 
fourth  bon<l  for  1,000/.  more.  After  this  wu 
done,  Castell's  friends  complimented  him  of 
his  having  his  liberty  again  ;  but  though  he 
gave  this  security,  yet  more  difficnitiea  eroee ; 
they  will  have  a  hiiU  bond.  Mr.  Castell  wan 
delayed  in  this  manner  for  some  time,  and  a 
fifth  bond  was  given  in  the  penalty  of  3,000/. 
with  four  persoiui  security.  Five  bonds,  gen- 
tlemen, were  entered  into  for  Caateirs  being  n 
true  prisoner  t<>  the  warden. 
-  L.  C.  J.  Raytftond,  What  were  the  hut 
bonds? 

Mr.  Reeves.  One  was  for  1,000/.  the  other 
for  2,0ix)/.  Gentlemen,  this  last  hood  wae 
given  in  the  beginning  of  December  ;  he  was 
kept  in  custody  till  the  time  of  giving  the  fifth 
bond,  which  was  the  begin ninflf  of  IHcember  ; 
and  uotwithstaniling  the  fift\h  bond  was  gt?eo, 
he  was  kept  in  cubttnly  three  days  after ;  at 
last  he  had  some  apprehension  of  having  hie 
Uberfy,  and  upon  the  4th  of  December  there 
was  an  order  sent  to  his  lodging,  as  he  had 
before,  to  get  them  ready  ;  but  he  was  disap- 
poiuted,  having  thought  he  had  done  every 
thing  that  was  reaiionable,  but  it  happened  nn- 
fortunately,  that  on  the  4th  of  December 
having  been  confined  in  this  house  under  the 
terror  ol'  that  distemper,  he  fell  ill,  and  on  the 
12th  of  December  died  of  that  distemper.  We 
say,  j^unilemen,  that  his  death  was  occasioned 
by  bis  unlawful  imprisonment,  and  that  the 
,  hardship  he  suffered  wae  the  occasion  of  h» 
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4t«th.  If  yon  thall  be  of  opinion  on  the  ctir- 1 
eamstaoGet,  that  thi«  apprehension  of  him 
asrvod  only  to  ipet  rooney  from  him,  it  will  be 
daress.  There  is  one  witnets  that  heard  the 
cmveraation  be«ween  Castell  and  Barobridfife 
at  Corbett's,  and  the  witness  will  tell  you,  that 
Castell  did  expostulate  with  Bambriclfire,  that 
he  was  in  danger  of  his  life,  and  that  he  should 
catch  the  distemper  and  die,  and  desired  then 
to  be  carried  to  the  prison  or  any  other  place, 
and  not  to  be  in  the  place  where  his  life  was  in 
80  mnch  ilanger ;  and  his  answer  was,  that 
be  should  neither  go  into  the  prison,  nor  to 
•■ch  place,  without  such  a  sum  of  money  ;  it 
was  not  to  pret  security  as  before.  If  we  prote 
tiHt  to  be  the  case,  we  prove  the  declaration, 
mnd  you  must  find  the  defendants  jsruilty. 

Mr.  Lee   [afterwards  Liord  Chief  Justice  of 
the  Rinp^'s*  Bench]*    May  it  please  your  lord- 
ahip,  and  you  gentlemen  uf  the  jury,  I  am  of 
counsel  fur  the  appellant.    This  poor  woman 
lias  for  some  time  staid,  in  hopes  to  see  that 
thk  afiair  would  have  appeared  in  a  true  and 
Just  li^ht  at  a  former  trial,  had  against  one  of 
the  prisoners,  in  which  the  other  prisoner  who 
now  appears  here,  was  examined  as  witness. 
The  appellant  waited  with  great  satisfaction, 
under  a  belief  that  the  truth  of  the  liict  would 
kave  appeared  at  tliat  trial,  and  did  not  com- 
mence her  appeal,  nor  would  she  if  she  could 
have  received  satisfiiuAion  on  the  former  trial. 
CSeotlemen,  she  did  not  receive  that,  and  there- 
fore was  at  liberty  to  brin^  her  app^ ;  for,  by 
the  statute  of  Harry  7,  it  is  provided,  that  not- 
\  ^thstauding  any  prisoner  is  tried   and  ac- 
quitted, that  the  pafty  appellant  has  a  right  to 
a  full  and  entire  examination  into  the  Act. 
That  act  of  Harry  has  preserved  that  right, 
notwiihstandinff  he  was  before  acquitted ;  and, 
as  1  apprehend,  tlie  uffair  now  stands  as  open 
as  if  nothing  had  been  done.    7'his  being  the 
iy  the  matter,  gentlemen,  for  your  consi- 
itiun  will  be,  how  far,  by  the  witnesses,  we 
able  to  satisfy  you  in  respect  to  your  ap- 
prehension of  the  manner  of  her  husband's 
coming  to  his  death.     It  has  been  opened  to 
you,  gentlemen,  that  Mr.  Castell  was  a  pri- 
aoner  in    the  Fleet,  and  that  the  defendant 
Bambridge  was  acting  warden  in  June  1728 ; 
the  defendant,  Corbett,  was  by  his  office  a 
tipstaflr,  and  as  such  was  under  the  direction 
Of  the  warden.     When  prisoners  are  out  upon 
the  rnles,  the  tipstaflf  is  the  proper  officer  for 
taking  them  into  the  Fleet,  and  that  to  bounder 
the  wanlen's  direction,  and  Corbett  was  such  a 
tipstaff.    This  Castell  being  committed  in  June 
1798,  (he  was  a  gentleman  that  lived  io  good 
figure)  did   procure  security  in  July,  and  a 
bond  was  e^veo  in  the  penalty  of  SOO/.  and 
aaother  800/.  and  a  third  1,000/.    Gentlemen, 
ke  was  out  of  gaol  upon  this  security,  and  the 
warden  was  satisfied  as  to  his  being  abroaif, 
bat  on  tiie  14th  of  November  he  was  taken  up. 
On  the  Srd  (»f  Octotier  before  this,  gentlemen, 
be  rcofived  a  sum  of  126/. ;  on  the  22nd  of 
OMober,    accordinti^  to  my  instructions,  this 
to  the  knowledge  of  tba  dafendant  Ban- 
YOL.  XTIi. 


bridge:  then  came  these  demands  of  IVesh 
oority  ;  it  was  very  likely  the  means  Io  insist 
upon  having  money  in  hand  or  fresh  security  ; 
notwithstanding  this,  upon  the  14th  of  No- 
vember, CfHrbett  came  to  his  lodging  in  whioli 
he  then  was,  a  place  within  the  rules,  and  imilc 
him  from  thence,  and  carried  him  to  the 
King's-arms  tavern ;  there  he  was  continued 
till  the  evening :  that  during  his  contintiance 
there,  be  sent  for  a  perKon  who  will  upfiear 
here  as  witness,  who  went  to  the  defendant 
Bambridge  at  the  desire  of  Castell,  and  he  de- 
sired him  to  acquaint  Bambridge,  that  ha 
found  there  was  an  intention  of  carrying  him 
to  Corbett's,  and  that  the  small -pox  was  there, 
and  he  never  had  them^  and  was  afraid  of 
catchinir  them,  and  begged  of  Bambridge  that 
he  would  not  let  him  ue  carried  there :  the 
witness  accordingly  went  to  Bambridge,  and 
told  him  of  the  request  of  Castell,  but  before 
he  came  back  Mr.  Castell  was  carried  to  the 
house  of  Corbetti  and  when  he  found  him 

there • 

Mr.  Fagakerley.  He  found  him  at  the  tarers 
when  he  came  back. 

Mr.  Lee,  The  difference,  gentlemen,  is  thts^ 
that  this  person  at  the  request  of  Castell  went 
to  Bambndge,  and  upon  his  return  (the  fact  it 
that  he  found  Corbett  and  Castell  at  the  King's^ 
arms  tavern)  said,  that  upon  his  application 
to  Bambridge  he  could  get  no  answer,  no  di- 
rections that  Castell  should  not  be  carried  there. 
Castell,  his  fear  continued  upon  him,  and  tlie 
same  witness  went  next  day  to  Bambridge,  and 
petitioned  for  the  same  thing,  but  could  get  no 
satisfaction  from  Bambridge.     We  have  ac- 
counts of  several  other  applications,  but  with- 
oot  answer  to  the  purpose,  and  particularly 
one  from  Castell  himself.    When  Bambric^o 
came  to  Corbett's  house,  it  was  that  Castell 
complained  to  him  himself  of  the  hanlship  of 
being  confined  there,  and  desired  Bambridge 
to  let  him  go  to  his  lodgings  with  a  keeper,  or 
into  the  walls  of  the  gaol,  which  he  chose 
much  rather,  from  the  fear  he  had  of  catching 
the  small- pox:    the    answer   then  given  b^ 
Bambridge  to  Castell  was,  that  he  should  nei-> 
ther  go  into  tlie  gaol  (though  there  was  room 
enough),  or  go  to  that  other  place.    Gentle- 
men,   it    must  he  under  the    fear  and   ap- 
prehension Castell  had  of  catching  the  small- 
pox, that  be  made  this  request.     How  a  man 
could    appear  with    so  much  .inhumanity   I 
can't  conceive,  for  Bambridge  himself  said, 
upon  a  time  when  he  was  at  the  tavern  whh 
Castell,  that  he  never  saw  a  man  so  much 
shocked   at   the  small-pox;    notwithstanding 
which,  when  Castell  complained  to  him,  and 
desire<l  to  be  removed  from  Corbeti's,  this  uaa 
Bambridge's  answer   to  him    tlien^  That  he 
should  not  go  into  the  prison  or  any  where 
else,  unless  he  had  a  sum  of  money  for  going.' 

Gentlemen,  the  whole  of  his  charge  at  this 
time  was  under  400/.  He  was  cominitttMl  in 
June  1728  ;  on  the  first  of  Oei^emlier  se- 
curity was  found  for  no  less  than  5,200/.  the 
first  bond  was  for  fVX>L  the  nest  800/.  the  third 
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1,000/.  A  Ibartb  1,000/.  and  the  fifth  tfiOOL 
NotwithiuiidiDff  Ibne  bonds  ^era  giteo  oo 
the  1st  lU^  of  DeMmbtr,  this  mui  wm  still 
MBlioued  a  iimuner,  aod  1  mutt  submit  it  to 
jroar  loidsbi|h  wlietber  bo  ^  was  ooi  ooDtimied 
la  such  a  cnaoDer  as  lo  make  it  durMs.  Bj 
the  statute  ot  98  of  Cha.  9,  no  man  is  to  m 
carried  lo  a  spunKio^- bouse  without  bis  own 
nqurat.  He  wis  kept,  KCtitlemen,  in  this 
Bhkce  eteo  alter  th«  filth  buod  wsa  given  three 
days,  and  on  the  4th,  whieh  was  the  4th  of 
December,  he  took  the  distemper.  This  f^- 
lleman  wss  so  much  aflfected  wuh  the  harcUhip 
of  his  esse,  that  he  often  complained  of  tbi» 
vsagp,  and  of  Bambriilge  in  parttcniar ;  and  in 
his  last  words,  wlien  he  la^  upon  bis  death- 
bed, wlien  it  can  hardiv  be  imagined,  that  any 
thinif  could  c6m«*  from' a  man  but  truth,  then 
his  cousunt  (leciaratioos  were,  that  his  death 
was  oiving  to  Bambrid|fe. 

This,  gentlemen,  is  the  nature  of  the  ease, 
•Bd  we  will  beg  leave  to  call  our  witnesses,  and 
if  they  come  up  to  proof,  it  must  be  thought 
the  widow  has  done  very  right ;  and  though 
Corbett,  when  he  appeared  as  a  witness,  did  not 
five  satislactioD,  (I  would  not  say  it,  if  it  was 
not  in  my  brief')  yet  probably  tlie  witnesses  now 
called  will  give  you  satudactioo  why  Corbett 
not  give  satisfactioo. 


Kohert  Riadimg  twora,  who  produced  a  copy 
cf  (be  patent  creating  Thomas  Bambridfe  war- 
d»  of  the  Fleet. 

Mr.  Reevet.  Did  yon  eumioe  thai  f 
Reading.    Yes. 
Mr.  Reerrt,  Is  it  a  true  copy  f 
Reading,  Yes. 

[Then  the  Clerk  read  so  much  of  the  copy 
cf  the  patent  as  to  prove  Mr.  Bambridge  war- 
den of  the  Fleet] 

JoAa  Noel  (deputy  to  the  clerk  of  the  papers) 
was  sworn,  and  produced  the  comoutmeot- 
books  of  the  Fleet  prison. 

Mr.  Reetet,  Do  yoa  know  that  Bambridge 
acted  ai  warden  of  the  Fleet  prison  f 

Noel.    1  always  apprehended  he  did  act. 

Mr.  Fatakerley.  Do  you  know  of  the  com  • 
nitment  of  Mr.  Castell  ? 

NoeL  Yea,  it  is  iu  that  book  (which  be  had 
produced.) 

[Then  the  Clerk  turned  to,  and  read  the  en- 
try in  the  book.] 

Clerk.  Dectmo  octavo  dieJunii,  1728. 

JNoeL  -There  are  several  o*.  her  entries. 

Clerkf  (reading  again.)  1801.  sworn  to  be 
UL 

L.  C.  J.  The  writ  was  made  for  180/.  pe- 
nalty.   Read  oo. 

Clerk.  William  Thomas. 
^  X.  C  J.    It  is  necessary  forme  to  take  no- 
tice of  all  the  commitments. 

,  Mr.  Strange,    To  see  the  sums  before  the 
iilh  cf  November. 

Mr,  JWscAeriqr.  WiaimUk 


Mr.  KettUky.  it  is  swcm  to  86JL  end  Cf  • 
wards,  lor  that  is  sufficient  lo  hold  In*  baiL  ■ 

L.  C.  J.  How  much  is  that  on  the  M  cf 
Jttiv  P— C/rrAr.  1  he  0th  of  July  is  CO/. 

Mr.  Siiauge.  How  much  that  debt  ia,  doaPt 
appear. 

L.  C.  J.  Doo*t  go  on  so  fast. 

C/erk.  Die  t  IS/.— — >  CkcifC 

CoJvert. 

L.  C  J.  That  is  another. 

Clet  k.  Another  SO/,  the  ISth  cf  Octobov 
i— Waring  IRi)/. 

Mr.  Fa  Maker  ley.  That  is  the  tsme. 

8erj.  Darned.  The  first  appears  Ic  be  Cft 
bond. 

Clerk.  There  is  180/.  principal ;  8/.  lOf.  COdi. 

Mr.  FazakerUff.  That  is  the  same. 

Clerk,  sard  of  November,— ezeculien  at 
the  fiuit  of  Hiomas 19/. 

Mr.  Stranfie.  He  is  charged  in  fxecoticn 
likewise  oo  C/ol vert's. 

Mr.  Reevet.  That  is  after  being  taken  np. 

Mr.  Faiakerley.  Do  you  kuow  Covbctt^c 
house  f—iVoc/.  Yes. 

Mr.  FaMaketUy.  What  kind  of  a  house  is  ilf 
Were  the  prisonera  kept  there  by  Bambridgc's 
order? 

NoeL  I  was  there  prisoner  from  the  t9nl  cf 
October  tS»r  two  months,  and  never  saw  any 
thing  exacting,  but  very  humane. 

Mr.  IVuaAer/ry.  IsitnotapublicnctanlKng- 
hcnse? 

Noel.    They  have  victuals  and  drink. 

8eri.  Darnell.  This  is  Tery  material.  I 
will  ask  you  a  question  or  two ;  you  were  at 
CorbeU's  two  months  P—^of/.  Yes. 

Seij.  Damell.  1  ask  you  whether  yon  firand 
any  exaction  or  oppression  ? 

Noel.  1  never  found  any  to  any  body,  hot 
thcT  visited  Mr.  Castell  with  a  deal  of  respect 
and  humanity. 

8erj.  Damell.  When  were  you  carried  tbctt  f 

NoeL  The  23rd  ot  Octitber,  1798. 

X.  C.  J.  How  long  did  you  remain  there  f 

NoeL  I  stayed  Uiere  till  the  19th  of  De- 
cember. 

L.  C.  J.  Was  this  one  of  the  houses  that  al- 
ways remained  to  the  warden  as  part  of  the 
gaol? 

NoeL  My  lord,  I  have  heard  so. 

L,  C.  J.  Were  you  at  CoHiett's  house  all  the 
timeMr.  Castell  was  there  ?—Aor/    Yes. 

L.  C.J.  Do  you  know  the  time  of  bis  tak- 
ing bb  illness  ? 

NoeL  He  was  taken  ill  on  the  4th  of  Deceai« 
her,  and  died  on  the  19tb. 

L,  C  J.   Do  you  remember  Joseph  White  T 

NoeL  Yes. 

L.  C.  J.    Were  they  in  the  ssme  house  f 

Noel.  No,  my  lord  ;  White  lay  up  three 
pair  of  stairs  in  one  house,  and  Mr.  Castell  one 
pair  of  stairs  in  the  other. 

L,  C.J.  1  ask  you  if  White  wo  ever  snlfinr- 
ed  to  come  down  vtairs  ? 

Noel.  I  have  heard  express  orders,  that 
White  should  never  come  down,  and  nobodj 
gc  np  to  himifor  fear  any  body  shcnhlcaldiiL 
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£•  C  /.  I  tftk  you,  accordinup  to  the  b^  of 
vour  obwnratioo,  w bother  be  ever  came  out  of 
Bis  mom? 

Niiel.  I  beliere  be  never  did,  eicept  one 
tine ;  and  then  he  came  to  speak  to  me. 

L.  C.  J.  Was  Oastell  there  then  ? 

Noel.   No,  my  lord  ;  1  believe  be  ne? er  was 
nearer  to  him  than  my  room. 
^  Mr.  Strange,   I  desire  be  may  descAbe  the 
thuaticHi  of  Corbett's  house. 

NoeL  There  are  two  booses  laid  into  one. 

Mr.  Strange.  Where  did  White  lie? 

NoeL  White  lay  three  pair  of  stairs  in  one 
lioase,  and  Mr.  Castell  one  pair  of  stairs  in  the 
other. 

Mr.  Strange.  When  did  Mr.  Castell  first 
come  to  Corbett's  ? 

NoeL  Castell  first  eame  into  Corbett's  the 
14th  of  November. 

'  Mr.  FazakerUjf.  Milord,  if  the  v  ask  ques- 
tions to  a  partieuUr  pomtj.  I  hope  they  will  not 
tzamine  him  to  different  tacts. 

L.  C.  J.  1  cannot  interrupt  tbem ;  you  will 
have  an  opportunity  to  reply :  they  are  entitled 
to  it.    Where  did  Castell  lie? 

Abe/.  Mr.  Castell  lay  in  one  house,  up  one 
padr  of  stairs,  and  White  in  the  other,  up  three 
pair  of  stairs. 

L,  C.  J.  When  did  Mr.  Castell  come  to  Cor* 
bett's? 

NoeL  The  14th  day  of  November. 

Mr.  Strange,  How  long  was  White  wdl  be- 
fore Castell  came  there  ? 

NoeL  He  never  had  been  down,  but  I  believe 
he  might  have  come  down. 

Mr.  Strange,  Did  White  continue  op  stairs 
•11  the  time  Mr.  Castell  was  there  ? 

Noel     Yes. 

Mr.  Strange.  What  was  the  reason  of  bis 
being  kept  there  ?  There  might  be  other  people 
that  had  not  had  them.  Did  you  ever  see 
White  come  down  during  that  time  ? 

Noel.  White  came  down  two  or  three  great 
ctairs. 

Mr.  Strange.  Who  took  care  of  Mr.  Castell  ? 

NoeL  Corbett  and  his  spouse. 

Mr.  Strange,  During  the  time  be  was  ill, 
4id  be  complain  ? 

NoeL  He  never  complained  for  any  thing, 
katsaid  he  was  very  uneasy  at  having  the 
aiiall  pox. 

Mr.  Strange.  Who  took  care  of  him  ? 

Jtfcel.  All  the  ftmily  took  care  of  himr. 

Mr.  Strange.  Did  you  ever  see  Bambridge 
in  companv  with  Mr.  Castell  at  Corbett's? 

NoeL  1  never  saw  Mr.  Bambridge  in  com- 
panv with  Mr.  Castell,  but  Mr.  Corbett  1  have. 

Mr.  Strange.  Was  there  a  club  there  ? 

NoeL  Yes. 

Mr.  Strange.  Did  you  see  Bambridge  and 
Caalell  together  at  that  dub  ?—J^oe/.  No. 

Mr.  Strange.  Where  did  Castell  lie  ? 

Voci*  Castell  Uy  in  a  room  by  himself;  he 


a  room  fitted  up  on  purpose. 
'    Mr.  KettUhy,   Do  you  know  whether  when 
Mr.  Cssteirs  wife  was  seal  to,  aha  did  oone  to 


NoiL  I  have  beard  Covbett  say,  that  his  wi« 
dow  was  sent  to,  but  did  not  come. 

L.  C.  J.  Thiit  is  no  evidence. 

Mr.  Kettiebi/.  Do  you  suppose  you  abontd 
have  seen  her  if  she  bad  come  r 

NoeL  I  should  have  seen  the  woman. 

Mr.  Kettlehy,  What  sort  of  a  room  was  Mr» 
Castell  in? 

Noel.  A  very  convenient  room,  very  near  as 
big  as  this  Court.  / 

Serj.  Etfre,  How  came  Mr.  Castell  first  la 
be  brought  to  Corbett's  ? 

NoeL  The  body  of  CasteM  was  sarrendcredf 
hb  security  told  me  so. 

L.  C.  J.  That  is  not  evidence. 

Mr.  Lee.  Were  you  frequently  with  White  ? 

NoeL  No ;  only  that  time. 

Mr.  Lee  Was  Mr.  Castell  taken  ill  before  oc 
after  that  time  ? 

NoeL  1  cannot  tell  whether  he  was  sick  be- 
fore or  alter. 

Mr.  Lee.  Did  yon  use  to  be  with  Mr.  Cas- 
tell?— NoeL  Sometimes. 

Mr.  Lee,  Were  you.  with  Castell  the  sana 
day  you  saw  While? 

NoeL  1  cannot  recollect  whether  I  saw  Cas- 
tell the  same  day  or  not. 

Mr.  Lu,   Was  there  one  or  two  stair-csdMs  P 

'  NoeL  There  were  two  booses  laid  into  one, 
but  one  stair-case.    . 

Mr.  Lee.  Was  not  the  passage  near  CasteU's 
room? 

NoeL  The  passage  comes  by  the  bead  of  tha 
stair- case? 

Mr.  Lee.  Must  not  all  those  that  go  to  tha 
necessary- house  go  by  CasteU's  room? 

NoeL  Yes. 

Captain  Sinclair  sworn. 

Mr.  Fagakerley.  Do  you  know  Corbett's 
house  ? 

Sinclair,  Upon  the  14th  of  December,  1727— 

Mr.  Fazakftrley,  Sir,  do  you  know  this  house 
of  Corbett's? 

Sinclair     Yes. 

Mr.  Fuzakerley,  Were  yon  there  in  Sep* 
tember,  October,*  Novemjier,  or  December, 
1728? 

Sinclair.  I  was  not  brought  in  then,  I  was 
fifty  'two  days  at  Corbett's  bouse. 

Mr  FazakerUy,  How  were  }OU  used  then? 

Sinclatr.  I  luust  submit  it  to  the  Court,  whe- 
ther, as  I  have  a  prosecutioii  against  Bam* 
bridge,  what  I  may  say  mav  not  prejudice  my- 
sell ;  whether  any  thing  \  say  now  may  not 
be  prejudicial  to  me. 

L,  C.  J,  It  is  impossible  for  me  to  tell  you. 
If  you  say  any  thing  that  they  can  make  use 
of,  without  doubt  they  will. 

Bamtfrid^e.  1  desire,  my  lord,  the  people 
may  be  kept  IVom  the  witnes8«*s  behind. 

JL  C.  J.  If  yoa  bear  any  body  prompt  tha 
witnesses,  they  shall  be  removed. 

Mr.  FUmer.  We  desire  to  know  what  sort  of  a 
house  Corbett's  is. 

Sinclair.  I  was  carried  to  Mr.  Corbett's 
hatwa  contrary  to  any  inolini>tiopa}  when  1  was 
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Ibcre  I  WM  put  m  •  gtnrvlf  wMi  mom  •ftbe 

8erj  Darnell.  It  is  not  |iroper  cf  itam. 
'    L.C.J.    LennelmowwlMt  It  b;    I  dbo't 
know  whether  it  n  maierial  or  not. 

Mr.  Let.  My  lord,  tkewiliieaiii  come  to 
give  >«*«■  no  account  of  this  house ;  Ihst  it  is  a 
vici  oil  ing -house. 

Sinetuir,  It  n  s  ▼ictosUiufp- bouse  and  spooir- 
ini(-houM*,  and  thry  uke  exorbitaot  sobdm  of 
Moey.     I  was  there  frem  the  14tli  ot'  De- 
eeoiber,  1797,  till  the  3rd  of  February  t'uUowing. 

L  C.  /.  I  thiuk  you  say  it  wiu  a  public 
victualling;- h«iuf>e  and  spiingtug •  bouse  f 

Sinciatr.    Yes.  my  lord. 

Mr.  lUeves.  1  desire  yon  will  inform  my 
1or«l  and  the  jury,  whether  it  is  continued  the 
■sme  MHt  «if  house  since  ? 

Simltiir.  There  was  one  Blackwell  there. 

L,C.J,  WbenwastbatP 

SincLtir,  In  the  month  of  January,  1797. 

L.  C.  J.  That  is  not  evidenc*e.  Do  you 
know  nothinif  of  this  hoii»e  since  17S7  ? 

Simciair,  Hince  1  have  been  disc  barged  I 
have  not  been  in  the  hoiist;  but  when  I  was 
there,  I  wo  obliged  lo  pay  one  shdUng  a  night 
lor  a  bed. 

L,  C  J,  That  was  a  f  ery  wrong  thing,  bat 
Ibat  was  in  1797  f^Sincitur.  Yes. 

8erj.  Eyre.  Let  me  a^k  you  one  question. 
You  csll  it  a  Tictuslling' boose  and  a  spungmg- 
liouiie ;    what  is  a  spunginif  bouse  ? 

Sincfair.  Those  that  take  eiorbitant  fees. 

8erj  Eyre,  Did  you  pay  any  thing  above 
the  tees. 

X.  C.  J.  This  is  no  OTidenre  tn  point  of  time : 
You  ail  know  eridence,  and  should  keep  to  it. 


WiUon  sworn. 


Mr.  Reevei.  Do  yon  know  Corbett's boose  f 

WOwn,  Yes. 

Mr. /{sevet.  Whatsortof  a  houasisitP 

WiUon,  it  is  a  public- Imuse. 

Mr.  Reeves,  wut  do  they  sell  there  P 

Wilton.  Beer,  ale,  cyder,  wine,  punch  and 
'▼Ictaahi. 

Mr.  Reevn.  Was  the  house  used  for  that 
pnrpose  when  Mr.  Castell  was  there P 

miion.  Yes. 

Mr.  Rreres.  You  know  Castdl  wu  tbereP 

Wiiwn.  Yes. 

Blr.  Reeve$.  Was  it  then  naadeiiseof  fbrthts 
purpose  P—ITi/ton.  Yes. 

Mr.  Reeve$.  Where  had  Mr.  Casldl  Tictuals 
and  drink  f—lfilion.  In  that  house. 

Mr.  Reeveu  Do  you  know  the  sitaatioB  of 
the  room  where  Mr.  Castell  lay  P 

Wilwn.  Very  well. 

Mr.  Reevet,  Do  yon  know  the  room  where 
White  was  in !"— IFii^.  No. 

Mr.  Faimkerley.  How  much  did  be  (Mr. 
CastHI)  pav  a  ni|;ht  for  his  bed  P 

Wilnm,  Mr.  Castell  toMme— 

Mr.  Strange,  That  is  not  erideiioo.  Had  he 
a  room  up  one  pair  of  stairs  P 

WUmn.  The  Utter  part  of  bis  time. 

Mr.  ^S^roj^s.  WcffeyoowttkbiaoAsar 


WUmm.  Yes,  tiU  bobad  Ibo  ansdl-fSB. 

Mr.  Sirmnge,  Did  bis  wife  cosae  anr 
during  the  time  he  was  ill  P— IFidon.  Ma. 

i*.  C. /.  If  yousra  emntaiagtba 
I  cannot  bear. 


Then  Mr.  Strange  asked  the  witness 
question,  which  lor  the  noise  in  the  Coarl  waa 
not  beard. 

X.C.J.  If  yonaskaay  qoetlioay  yoa  hmbI 
propose  it  to  tiie  CoorC 

Mr  Strange,  Were  yoa  ssr? nat  Is  Mr.  Oat* 
teUP— Ifilisii.  Na. 

Mr,  Strange,  Were  yoa  bis  asmpnaioa  f 

M'ilton  \es;  and  drank  serersl  bottles  af 
wine  with  him  ;  and  I  have  beani  Mr.  C^ssleU 
say,  that  Bambridge  and  CarbcH  arcvs  aM 
rogaca  alike. 

Mr.  Coileti  swora. 

Mr.  FUmrr.  Did  you  know  Mr.  Cvlrilf 

ColUit.  Yes.  / 

Mr.  FUmer,  Did  jroa  know  of  any  isasy  ba 
reorived  f^O^liett,  Yes,  196/. 

Mr.  Fitmer.  WbenP 

CaiUti.  The  3d  «f  October,  1798. 

Mr.  Fiimer,  Did  yoa  knew  of  Bambiil|» 
beioR  privy  to  it  P 

Coileti,  I  beboee  be  was ;  Mr.  Castell  lold 
meMO. 

Mr.  Kettlthy,  My  lord,  tbat  is  no  etideaea. 

Mr.  Fitmer.  Do  you  know  of  yuur  ows 
kn«mle(lKe  that  he  knew  of  it  f^Cotitlt,  No. 

Mr.  Lee.  Where  was  this  196/.  |»aid  to  Mr, 
Castell  ?-'Collelt,  It  wa«  paid  at  Woodward'*. 

Mr  Lee.  Wheiawaa  Wood  ward's  P 

Collet t.  I  drew  a  draft. 

Mr.  Lee   Where  was  Woodward's P 

CoUett.  In  Kscbangc-aUey ;  I  tbougbt  aB 
the  worM  knew  that. 

Mr.  Ue,  So  Woodward  paid  itP 

ColUit,  1  dont  know. 

L.C.J.  I  tbougbt  \ou  bad  actually  paid 
the  money  to  Mr.  Castell  P 

ColUtt.    I  gave  a  draft  on  Woodward. 

Mr.  Lee.  Was  thst  allowed  on  account,  do 
you  know  P — CUUti.  Yes. 

Mr.  Strange.  You  donH  know  what  bands  it 
was  paid  into  at  WoodwanTsP — ColUit.  No. 

^Ir.  Strange.  What  reason  have  you  to  bc^ 
lieve  Bambndge  knew  of  itP 

ColUtt.  Becauae  I  had  aonM  diflMulty  ia 
paying  the  money  ;  there  wo  Mr.  Brent,  Mr. 
alJcnnan  Preston,  Mr.  Kirley,  and  myself,  and 
we  were  under  some  diflicuky,  and  Caslell  da* 
sired  that  one  of  us  would*  go  up  to  Bam« 
bridge ;  upon  which  Mr.  Brent  went  up,  aad 
desired  to  know  if  he  might  pay  the  money 
with  safety ;  then  Brent  came  down,  and  gara 
us  sstisfaction,  and  I  iiaid  the  money. 

Mr.  Strange.  The  a»ree  of  their  argnment  isu 
that  as  soou  as  Bambridge  knew  that  ho  bad 
received  tbb  tnoney,  then  he  pressed  bim  ta 
give  fresh  security.'  If  he  did  not  knew  tksd 
ba  had  money,  tbat  arflfumeat  will  not  bold* 
How  was  the  note  dra%va  P 

CoUett.  T^RobcrtCaMll,arl 
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tlr.  ^Bomketiejt.   WboAi  Was  the  nMofiy- 
Meto? 
€olhU,   i4  wat  pay  able  t»  Mr.  lUbert  Oas  • 

tell  or  l>earer,  on  demand. 

fir.  Fag^^rky.  And  this  was  allowed  ra«c- 
eouQt  to  you  by  Woodward  P — Collett,  Yvs. 

Mr.  Sinmge,  You  4oif  t  imow  ibat  it  oatne 
ieCaat^a  brands? 

CoUelt.  No,  any  porter  migbt  go  •ndfeoeire 
It. 

Mr.  Lee.  To  whom  was  the  neit*  d€livepM  ? 
-  CaiieU.  To  Mr.  OesteN. 

IhC.J,  1  went  away  wkli  it  #1  Urit  as  if 
Castell  had  received  it. 

Mr.  £ee.  Bi^ot  was  tiie  «mhi  th«t  went  up 
to  Bambri4ge. 

Mr.  Strange,  ProTe  soroetliHig  or  other. 

Bambndge.  My  lord,  I  never  bad  ene  «hi1- 
liog  ol*  him. 

Mr.  Brent  sworn. 

Mr.  Fawekerley,  Wereyou  present  when  Mr. 
CnllHt  drew  a  bHI  upon  Woodward,  payable  to 
WiT.CwuM?^Breni   Yes. 

Mr.  Fazaktrley.  Do  you  know  of  any  body 
4hat  went  to  Ikiiiibridge,  and  what  was  said  ? 

Brent,  Sir,  1  wan  jealous  at*  Mr.  Caslell's 
circuiniitances,  and  I  asked  Mr.  Bambridge  if 
there  was  any  judgment  or  execution  against 
Mr.  Castell?  And  fiambridge  tokl  me  be  was 
io  upon  mc^Kne  process. 

^  Mr.  Fatakerley,   Did  you  at  any  time  tell 
Kim  the  occasion  of  asking  that  queiTtion  ? 

Brent,  It  is  very  possible  I  might  give  him 
•ome  hints,  tHit  I  cannot  be  positive. 

Mr.  FazakerUy,  I  desire  you  will  recollect; 
it  was  very  natural  for  }rou  to  speak  to  Bam- 
bridge,  did  you  mention  any  thing  of  that 
money  ? — Brent,    I  cannot  say. 

Mr.  Fazakerley,  Did  Bambridge  speak  to 
you  coDceruin^-  it  ? 

Brent.   I  cannot  remember  that  he  did. 

.Mr.  Fatakerley,  Did  you  give  him  any  rea- 
sons for  asking  the  question  ? 
•    Brent,  It  is  possible  I  might  tell  him  some 
reasons. 

Mr.  Fazakerley,  I  desire  you'll  acquaint  ray 
lord,  whether  Bambridge  appeared  to  beassibi- 
ibg  to  Mr.  Castell  io  that  affair,  or  have  you 
reason  to  believe  him  so  ? 

Brent„  I  cannot  say,  unless  to  satisfy  me,  1 
asked  Mr.  Castell  several  questions,  and  Cas- 
ieH  aaid.  If  1  would  ask  Bambridge  be  would 
satisfy  me. 

Mr.  Xer.  When  you  went  up  to  Bambridge, 
when  you  went  to  enquire  after  Casteil'M  cir- 
cnmstances,  what  did  you  say  to  Bambriflge? 

fireni.  I  have  answered  tliat  question,  I  cao- 
DOt  be  positive,  to  be  |»articular  I  cannot. 

Mr.  Lee,  Where  was  Mr.  Castell  then  f 

B^nt,  I  do  believe  Mr.  Castell  was  with 
^e  other,  company. 

Mr.  Lee,  Where  was  Bambridge,  was  he 
with  the  other  company  ? 

Breni,  1  believe  he  was  not,  I  don*t  remem- 
Wr  he  was  in  the  other  company. 

X.  C.  /<  Was  he  in*  thsmie  roofii  f 


Brtnt.  1 4sd^  belters  he  wis. 

L,  €,  J,  Did  you  go  out  of  thai  room  isis 
ssMher  rama  «o  Bmnbridgv  ? 

Brmi.  I  don*t  believe  either  Mr.  CoHelt  or 
Preston  went  out  of  the  room,  but  I  went  my* 
self. 

Mr.  Stremge,  Did  yon  not  go  op  stairs  ? 

BrerH  I  casH  say  whether  it  was  inths 
same  stair-case,  or  not;  I  did  ask  Bambridge^ 
asd  lie  did  satisfy  iwe. 

Mt.  Strange,  Didyss  ssk  Bsmbridge  if  it 
was  safe  to  pay  Mr.  CJasteil  any  money  r 

Brent,  i  can't  be  certain,  it  was  the  whole  1 
said,  probaiMy  1  migbt  tell  bhs  I  was  negooia- 
ting  the  concern. 

Mr.  Faxaktrky,  It  witt  follow  nrast  nato* 
rally,  that  the  further  bonds  were  demaiiffed  on 
purt>ose  to  extort  money.  Now  we  shall  stiew, 
that  security  was  given  from  tiase  to  time,  and 
iu  order  to  that  we  had  given  nolioe  Is  Bam- 
bridge to  produce  the  bonds. 

A^.  iSrrofi^e.  You  know  the  other  day  in  ths 
Court  of  Chancery  it  was  over-rnled. 

Mr.  Rrtoe$,  Bfere  are  bondsgives  as  a  secu- 
rity to  a  private  person  ;  we  diemand  the  bonds, 
and  the  proof  liea  npontbem  toahsw  they  Im? e 
d^vered  them  ster. 

Mr.  Lee,  We  onght  to  be  let  isto  psrols« 
evidence,  to  shew  tiMt  we  gave  notice  to  prs« 
duce  them. 

Seij.  DarmU.  I  think  yoa  are  too  early. 

Mr.  JBenc^onawom. 

Mr.  Lee,  Did  yob  give  Bambridge  any  no- 
tice to  deliver  the  bonds  ? 

Bendon.  Yea,  I  have  a  copy  of  it  in  my  hand. 

Mr.  Lee,   What  did  Bambridge  say  to  youF 

Bendon,  Bambridge  told  uie  he  had  but  out 
in  his  custody. 

Mr.  Strange.  Were  not  the  word»,  that  hs 
had  only  one  executed  ? — Bendon.  No. 

Mr.  Str€inge,  Tell  us  the  very  words. 

Bendon.  When  I  gave  Bambridge  that  very 
paper  (which  be  had  tlien  delivered  to  the  coun- 
sel)— 

L.  C,  J.  That  paper^t  must  be  produced, 

Mr.  Lee.  We  desire  to  produce  tbis paper. 

Bend*m.  Batntirid^esaid,  to  prevent  any  dia« 
putes  in  Court,  I  have  Mit  otie  bond. 

Mr.  Strange.  Who  was  by  P 

Bendon.  Seferal. 

Mr.  Si  range.  Did  you  know  any  of  them  f 

Bendon.  There  was  one^B^tniff,  that  was 
one  uf  his  security. 

Mr.  Strafijge,  How  many  were  there  in  all  f 

Benehn,  Five  or  six. 

Then  the  Paper  wai  given  into  the  hands  of 

the  Clerk. 

L,C.J.  Read. 

Clerk,  **  1  do  hereby  give  notice,  to  produce 
on  the  trial  of  this  cause,  several  bonds  entered 
into  by  the  appellant's  husband,  or  his  sereral 
securities,  taken  by  you  as  warden  of  the  Fleet, 
or  by  the  Clerk  of  the  Securities,  and  particu- 
larly two  bonds,  dat^  about  November  or  De- 
cembsr,  17S8.** 
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Mr  Lee.  Now  we  will  ctOl  Peter  SllaiD. 
Somebody  meted  is  the  room  of  Hopkins,  who 
was  Clerk  of  the  Secuntici,  end  look  a  bosd 
wherein  Peter  Ellem  wm  one  of  the  lecoritMe. 

Mr.  Peter  Eiiam  iwom, 

WLr.Reeoet.  Do  you  know  whet  Meority 
was  ffif  en  by  Mr.  Castdl  to  the  warden  of  tlie 
Fl«etf— D/Lsi.  I  do. 

Mr.  Reeves.  Were  yon  one  ?—£2<ssi.  Yet. 

Mr.  Reevet,  Oire  an  acooant  of  the  several 
eecnrities  yon  knew  given,  the  times  when,  and 
the  sums. 

ElUm*  Security  was  given  five  times,  one  in 
July. 

Mr.  Re€re$.  When  wae  the  firstP 

EUa'n,  lu  July,  173S. 

Mr.  Fuiakerlejf.  How  mnch  was  the  sum  f 

Ellam.  I  think  100/. 

Mr.  Fasakeriey,  How  mnch  was  the  pe- 
nalty of  the  bond  N-£//eNi.  I  think  it  was  SOO/. 

Mr.  R€evei.  Whom  was  that  given  to  T 

Ellam.  It  was  ffiven  to  Hopkins. 

Mr.  Keevee.  Who  was  warden  ? 

EUum.  Mr.  Hoggins. 

Mr.  Iteevei.  Who  was  deputy-warden  P 

Eilam,  1  do  not  know,  i  believe  Bamhridge. 

Mr.  Reevei.  Was  there  any  other  security  be- 
y  ourself  ?  W  horn  was  the  bond  given  by  f 

Ellam.  By  Mr.  Chambers  and  invMlf. 

Mr.Reeveu  Pray,  mind  what  I  ask  you. 
The  next  bond  was  ^veo,  how  soon  ? 

Ellam,  I  believe  in  about  four  or  five  days. 

Mr.  Reeves.  How  mnch  was  that  for? 

Ellam.  Eight  hundred  pounds. 

Mr.  Reewes.  Who  were  pot  ui  tbatf 

Ellam.  Mr.  Curll,  blr.  Chambers,  and  my- 
teli: 

Mr.  Reeves.  Tliere  was  a  third  bond,  do  ^ou 
know  any  thing  of  that  P  Who  was  that  given 
by  P 

Ellam.  It  was  given  by  Curll,  myself,  and  I 
believe  Mr.  Bell. 

Mr.  Reeva.  Pray  recollect  yourself,  do  not 
be  under  any  mistake. 

EIUpm.  Mr.  Curll  and  myself  I  am  positive 
•f.  /  r— 

Mr.  FoMakerley.  Can  yon  be  positive  of  a 
third  bond  ?  werv  there  three  P 

Ellam,  1  believe  there  were,  and  I  signed 
with  him. 

Mr.  FaiakcrUy.  How  much  was  the  third 
hti^Eilam.  The  third  was  for  1,000/. 

Mr.  Faxakerlcy,  The  third,  wheu  was  that  P 

Ellam.  I  can't  remember  tlie  partirular  time. 

Mr.  Fazakerley,  How  long  before  Mr.  Cas- 
Idl  died  l—ElLm.  A  great  while. 

Mr.  Fazakerley,  Was  it  before  or  aAer  mak- 
ingtbe  4tb  bond  that  he  vias  Uken  ill  P 

Ellam.  1  believe  it  was  after. 

Mr.  Fazakerley.  How  long  after  P 

Ellam.  I  believe  about  the  beginning  of  the 
Isrm. 

Mr.  Fazakerley.  Then  thatnniitbe  in  Oc* 
tober.— Was  there  any  more  P—£//am.  Yes. 

Mr.  Fazakerley,   How  mnch  was  that  forP 

JB/fan,  1  think  the  fimrlh  was  for  1|000/. 


Mr.  Fazakerley.  Don*t  yon  knew  thitll «« 
for  1,000/..'— JS/Zain.  I  believe  it  was. 
Mr.  Fazakerley.    Who  eoteied  into   that 

bond  P 

ElUm.  There  was  Mr.  CnrU,  Mr.  Bey,  nnd 
myself. 

Mr.  FazaktrU^.  When  was  that  given  P 

Ellam.  Thai  was  given  the  btlsr  mi  of 
Movember. 

Mr.  Fazakerley.  You  say  that  was  for  l,000l.f 

Elkm.  Yes. 

Mr.  FazakerUp,  Yon  sccoacd  to  say  sow* 
thugef  a  fifth  bond  being  given,  how  mnch  wan 
that  lor  P«-£//«m.   Two  thonsaod  pounds. 

Mr.  JPeso/cer/ry.  How  do  you  know  P 

EiUm.  1  was  present  at  reading  it,  and  1 
took  it  to  be  2,000/. 

Mr.  JPeia^r^.  When  waa  that  given  P 

EUam.  On  the  first  of  December. 

Blr.  Fazakerley,  Do  you  believe  it  wu  tliw 
5th  or  1st  of  DeosmberP 

Ellam.  I  believe  it  was  on  a  Monday. 

Mr.  FazakerUy.  Who  were  bound  P 

Ellam.  There  was  Mr.  Cnrll,  my  brolhert 
•nd  myself. 

Mr.  Fazakerley.  What  is  your  brstbm^ 
nameP— £//iiM.  John  Ellam. 

Mr.  rosalEer/fy.  What  was  the  mssn  of  all 
these  hoods  being  given  so  quick  P  When  wan 
the  laat  bond  given  P 

Ellam.  One  was  given  between  the  94th  an4 
35th  of  Novemlier,  on  a  Saturday  night,  then 
Mr.  Castdl  was  going  to  his  kiflgiogs,  and  m 
two  or  three  days  we  went  to  see  bioi,  but  conid 
not  find  him,  and  they  said  be  waa  at  Corbett'Sp 
and  we  went  to  biro  there. 

L.  C.  J.  When  wax  this  P   Name  the  timn. 

Ellam,  It  was  abooi  the  latter  end  of  No* 
vemher,  between  the  80th  and  the  last. 

L.  C.  J.  Go  on. 

Ellam.  I  said,  Mr.  Castell,  what  do  yon  dn 
here  ?  You  lore  a  gaol  better  than  I  do ;  whal 
do  you  do  here;  what  is  the  reason  of  it  P  Mr. 
Castell  said,  I  do  not  know,  it  is  what  Bam* 
bridge  pleases.  I  said,  Mr.  Castell,  aurely  your 
luck  is  worse  ihsn  any  bodv*s. 

Mr.  Strange,  Was  Bamhridge  by  P 

ElUm,  No. 

Mr.  Strange.  Then  you  may  hold  yoor 
tongue. 

Mr  Fazakerley.  Whstwerethe  bonds  given 
for  P~£//am.  His  liberty. 

Mr.  Fazakerley.  Hatl  he  his  liber^  befan 
the  last  bond  was  git  en  T^Ellam,  No. 

Mr.  Fazakerley.  I  ask  you  whether  he  had 
his  liberty  upon  the  last  bond's  being  given  f 

Ellam.  No,  he  never  wss  out  after. 

Mr.  Fazakerlry.  Do  you  know  when  he  fiiil 
took  bis  sickness  ? 

Ellam.  He  first  took  his  sickness  on  a  Men* 
day  rooming,  the  Istol'  December. 

Mr.  Fazakerley.  Were  you  a  creditor  to  Mr* 
Castell  P—  EUam.  He  owed  uie  near  200/. 

Mr.  Fazakerley.  Then  you  were  his  security 
and  creditor  at  the  ssme  time  P 

EUam.  I  knew  him  to  be  aa  industrious  % 
man  u  any  one  livings  and  that  thtra  waa  nn 
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probability  of  getting  toy  tfaiog  in  a  giol,  so 
iliougbt  it  was  better  to  run  the  hazard. 

8^.  DamelL  Did  you  never  apply  to  have 
kim  locked  up?— £/^m.  No. 
.  Seij.  DamelL  Do  you  know  of  any  one  dae  ? 

ElioiH.  No,  I  never  was  present. 

8crj.  Dmrneli  Do  you  know  of  the  design  of 
bis  socurity  to  put  him  into  prison  f 

El  lam.  Not  that  I  know  of,  it  was  never 
mine. 

ISeij.  Darnell.  Did  Bambridge  never  entreat 
you  to  continue  aecority  for  bina  ? 

Ellam.  All  that  I  know  relatio||r  to  that  mat- 
ter is,  that  Chambers  withdrew  his  security. 

Seij.  Darnell.  What  did  Bambridge  do  to 
Cluunbers  to  have  him  stand  as  one  of  his  se- 
curity ? 

EiUuu  Chambers  withdrew  his  security. 

Bambridge.  1  don't  look  upon  thai,  to  be  a 
pfoiter  answer. 

L,  C.  J.  You  mast  answer  the  question.  ■ 

Ellam,  Mr.  Chappell  was  coming  to  me  to 
tell  me  that  Mr.  Chambers  would  deliver  him 
ii|p,  for  that  if  he  went  out  of  the  rules,  his 
counsel  advised  him  that  the  security  was  liable, 
aHMl  1  went  along  with  Chamberl  to  Bambridge, 
and  Chambers  told  Bambridge  that  he  would 
be  seeurity  no  k>nger  ;  upon  this  Mr.  Casteli 
was  very  uneasy,  and  Chambers  upon  cooler 
tbotights  determined  not  to  give  up  his  security. 

8^.  DamelL  I  ask  you  whether  Mr.  Bam- 
bridge did  not  desire  Mr.  Bell  to  continue  his 
aecority? 

Eilam,  Mr.  Bambridge  talked  rery  civilly  at 
that  lime. 

8erj.  DamelL  I  ask  you  whether  Mr. 
Bambridge  appeared  to  have  a  kindness  fur 
lun? 

EUam.  Bambridge  told  Mr.  Castell,  that  if 
his  security  delivered  him  up,  he  must  go  to 
Corbett*s. 

8eij.  DamelL  What  did  yon  do  when  Cham- 

rs  said  he  would  not  be  security  ? 

Ellam.    When  Chambers  told  ine  he  would 

be  security  any  longer,  it  lay  upon  myself, 

and  I  went  down  to  the  taveru  then,  and  told 
Ibem  I  was  resolved  to  stand. 

Serj.  DamelL  1  ask  you  whether  Mr.  Bam- 
bridge persuaded  you  to  stand,  or  said  that  he 
abould  be  put  into  the  gaol  ? 

*  EUam,  It  did  appear  to  me  that  Bambridge 
was  civil  to  hiro. 

Serj.  DarnelL  When  was  this  ? 

EUam.  This  was  before  the  4th  or  5th  bonds 
were  given.   ' 

Mr.  Strange.  This  was  after  the  bonds  for 
WOOL  and  1,000/.  Tell  us  whether  Mr.  Castell 
4kd  uwt  desire  that  a  bed  might  be  got  there? 

EUam.   1  did  not  know  of  his  ^oing  there. 

Mr.  Strange,  Pray  did  not  you  desire  Cor- 
kelt  to  take  lnm  in  custody  ? — EUam.   No. 

Mr.Strange.  Wereypu  by  at  any  other  time? 

JE//«iR    No. 

•  JLCJ.'  Fix  the  time ;  hark  you,  Sir,  do 
you  remember  ihe  time  when  Chanibers  would 
■ol  coolinue  »>eciiiniy,  i  ask  you  if  you  can 
fMMnbcr  wken  il  was  ? 
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IBHam.  IbeUere  it  was  in  Norember. 

Seij.  Ewre,  Yon  say  yon  cannot  be  potitiva 
as  to  the  day  of  the  month. 

EUam,  I  tell  vou  fairly,  that  by  the  alma- 
nack it  was  on  Blonday ;  if  Mr.  CmIoU  4i«i 
that  dav  se'nuigbty  it  was  Monday  se'nnighl 
before  that 

Serj.  Eyre.  How  long  after  jrou  executed 
the  bond,  now  man v  days  was  it  before  he  died  f 

EUam.  ll  must  oe  Wednesday  or  Thulrsday* 

Serj.  Eyre.  You  say  Monday  the  bond  was 
executed? 

EUam.  Yes,  it  must  be  the  first  Monday,  if 
be  died  on  the  18th. 

Seij.  Eyre.  Whom  were  the  bonds  given  be* 
fore?  Or  to  whom?  Was  Mr.  Bambridge 
present  ? 

EUam,  I  never  saw  Bambridge  present 
when  they  were  given. 

Serj.  Eyre.  Do  you  know  whether  you  were 
excepted  to,  or  remained  there  till  better  security 
was  given  ? — EUam.  I  don't  know. 

Sen*  Eyre*    W  ho  was  there  ? 

£//am.  Codnor  was  there,  who  acted  aa 
clerk. 

Serj.  Eyre.  Were  you  all  present  when  the 
fourth  bond  was  siv^  ? 

EUam.  To  the  best  of  my  remembrance,  we 
were  all  present  when  the  fourth  bond  was 
given. 

Sen.  Eyre.  What  say  you  as  to  the  fifih  f 

Ellam,  As  to  the  fifth,  I  believe  that  all  the 
persons  were  not  then  present. 

Serj.  Eyre.  You  can't  tell  tha  t  eitlier  of  you 
was  excepted  to? 

Ellam,  1  know  no  other  than  as  Bambridge-' 
told  me. 

Mr.  Wynn.  You  said  you  were  uneasy  whea 
Chambers  said  he  would  not  stand ;  what  did 
yon  do  (hen  ? 

Ellam.  I  did  nothing  then,  but  went  home, 
and  next  morning  resolved  to  stand. 

Mr.  Wynn.  Did  you  say  any  tbing  to  Mr. 
Corbett  or  Bambridge  ? 

Ellam.  No ;  when  I  went  to  Mr.  Bam- 
bridge's  room,  I  went  with  a  design  to  surren- 
der him ;  and  when  I  came  out,  seeing  Mr. 
Castell  in  so  great  an  agony,  I  resolved  thek 
not  to  do  it. 

Mr.  Wynn,    What  did  Mr.  Bambridge  say  ? 

Ellam.  He  said,  he  believed  that  Mr.  Castell 
always  behaved  himself  within  bounds,  and  be- 
lieved that  we  had  no  reason  to  complain ;  and 
believed  he  would  not  make  an  escape. 

Mr.  Wynn.  Did  be  encourage  you  to  sur- 
render him  ? 

Ellam.  All  that  he  said  at  this  time  seemed 
to  encoursflfe  us  to  stand  as  security. 

Mr.  Wynn.  When  Chambers  would  not 
stand,  did  you  take  any  counter-security  from 
any  one  ? 

'EUam.  There  was  a  note  drawn,  but  I  nevif 
had  it ;  Mr.  Curll  had  the  custody  of  it. 

Mr.  Wynn.  What  was  the  amount? 

EUam    I  Mieve  100/. 

Mr.  Wynn.  1  ask  >ou,  whether  you  had  not 
a  bUi  of  sale  from  Mr.  Castell  at  that  time  ? 
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Eihm.  No.  I 

lAr.Wynn.  How  long  baImP  { 

EUmm.  1  eanH  ttU  tbe  dM;  1  havo  iibj 
■le. 

Mr.  Wynn.  Iltd  voo  ool  tbat  biU  of  nit 
btfbre  you  execaled  tbat  firat  Mcurity  ? 

£//am.  No. 

Mr.  W^iiJi.  Waait  bctvoif  the  fiiat  aad  ae> 
aontl?— £^2tfak  No. 

Mr.  TfVmi.  Tbe  oacond  and  Ibird  f 

Eikm.  Wny  likdj  il  oiiicbl. 

Mr.  If>aii.  What  moDtb  do  yoo  boKflta  il 
was  io  f — JK/Z^ai.  Norember. 

Mr.  Strange.  Do  you  lay  tbe  biU  of  aak  waa 
ID  November? 

ElUm.    I  can't  wry  particularly. 

Mr.  Siramge,  Might  it  not  be  befeca  No- 
fenber  ?— £/icun.  I  doa't  believe;  it  waa, 

Mr.  Slnuge.  Con  you  take  opoa  yon  to  my 
whether  before  orDut7—JE//iuo.  I  caooot. 

Mr.  Strungt.  I  doNre  yoa  to  tea,  wbalhcr 
that  is  your  BAme ;  look  only  on  tbe  name. 

Eliam,  I  take  it  to  be  roy  name. 

Mr.  Lee.  Give  it  to  the  officer. 

Mr.  Strange.  Then  you  are  not  able  to  lay 
exactly  the  day  when  Bambridge  gave  you 
enciHiraijfement  not  to  deliver  him  up ;  Waa  it 
belbre  the  fourth  bond  was  given  ? 

EUam,  Yes. 

Mr.  Strange,  There  was  Curll ;  waa  he  a 
man  ol  substamce  ? 

Eitam.  Yes;  he  baa  been  a  bousekatper 
tbe^ie  forty  years. 

Mr.  Strange.  Is  bis  repotation  to  be  a  man 
of  circumstance? — Etlam   Yes. 

Mr.  Sirange.  There  %rere  Belt  and  atbeta  ? 

EUam.  Yes. 

Mr.  Strange,  Were  they  oaen  of  good  cir- 
cumstaoces? — Ellam.  Yes. 

Mr.  Strange.  There  waa  yoor  brother  P 

EUam.  Yea. 

Mr.  Strange.  Were  they  booseekepera  f 

Eiiam.  Yes. 

Mr.  Strange.  Were  they  able  to  anawer  the 
aoma  they  Htood  bonod  fiir  r 

EUam.  Tbe  world  thinks  so. 

Mr.  Strange.  What  will  you  say  you  are 
WOrtb  over  aud  above  your  debts  f 

iltam.   1,000/. 

Mr.  Strange.    When  yoor  d^ls  are  paid  ? 

EUwn.  The  last  time  my  books  were  cast 
up,  1  was  worth  1,000/. 

Mr.  Strange.  Did  you  say  you  were  not 
worth  900/.  when  in  company  wiib  Bam- 
bridipB  ?^Eltam.  No. 

Mr.  Lee.  It  is  a  question  enough  to  pot  any 
man  out  of  oounttrnauce. 

L.  C.  J.  No  man  should  ba  obliged  to  dis- 
cover his  own  affiurs. 

John  Ellam  sworn. 

Mr.  Lee.  You  were  security  for  Mr.  Castell 
la  >lr.  Bambridge,  Harden  uf  the  Fleet? 
J.  FMam.  Yt^ 
Mr.  Lee.  WUea  was  it? 
J.  ElUtm.  lu  November  last 
Mr.  Lee.  Who  waa  security  with  yoaP 
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J.ZIUm.  My bfachar Patar EHaaa 
C«ril. 

Mr.  Laa.  What  wm  tbe  penalty  aflhe  I 

J.  EUam.  Two  thousand  pouoda. 

Mr.  Strange.  Ha  only  saya  what  Mr.  CMIdl 
aaid. 

JLCJ.    He  said  it  of  bin  owa  kiawlaiga> 

Mr.  lee.  When  waa  tbe  boed  esacnliAr 

J.  EUmm.  1  baliavc  la  Navaedber. 

Mr.  Lee.  You  can*t  tell  pashifaly  P 

J.  EUam.  No. 

Mr.  Lee.  Migbi  it  nal  be  the  httieriet 
ef  ]>eoember? 

J.  EUmm.  I  can't  aeaetlytelL 

Mr.  Lea.  Whemwaatbeboodeiaeetadif  P 

J.  EUam.  M  vself  and  two  otbara  i  1  aigMed 
first,  and  tbe  other  two  at  Gravesend. 

Mr.  Lee.  Were  vuu  with  BambrUge  l»tall 
him  about  it?— J.  kUmm.  Yes. 

Mr.  L^.  How  came  yon  tobe bia  aiaew^y  f 

J.  EUum.  Mr.  Casiell  aant  10  me  to  kooW  if 
I  would  be  security  in  tbe  rofiro  of  Mr.  Clmii- 
bers  ;  I  said  it  was  a  thing  I  did  not  cam  ii^ 
hot  for  him  I  wuubl :  this  waa  in  the  mnireiiig. 
Mr.  Ca»tell  aaid,  Yon  will  beoecerity  ?  I  aaS^ 
Yes.  And  be  said,  1  don't  know  wbftiiar  Ban- 
bridge  will  accept  of  it ;  I  beg  y«Ni*li  come  at 
night.  I  told  him  1  woukl:  I  think  BaM« 
bridge  woold  not  then  accept  of  it.  <>ae  Mr* 
Hhortes  was  thereat  night,  aud  Mr.  Caslell4e« 
sired  he  woukl  go  In  Mr.  Bambriilge  to  dseiie 
the  boadM  u>  he  executed  for  him. 

Mr.  Lee.  When  was  Mr.  Castell  ukan  IM 

J.  Eiiam.  Mr.  Castell  waa  f  ery  ill-  in  No* 
vember  and  December. 

L  C  J.  Where  waa  this? 

J.  Etlam.  At  CorbeU*s. 

Mr.  Lu.  Did  you  go  to  Bambridge  P 

/.  Eltam.   Yes. 

Mr.  Ue.  What  did  you  sa v  P 

J  Eiiam.  I  asked  him,  whrther  ho  thceglH 
mv  security  sufikirut  in  the  room  of  Mr. 
Chambers  P  And  Mr.  Bambridge  aaid  he  wosM 
accept  of  it, 

Mr.  Lu.  Did  you  execute  before  yaoff  ban* 
ther? 

/.  Eiiam.  I  beiieva  I  did  before  Mr.  Civil  | 
and  Mr.  Bell  executed,  I  believe,  aficr. 

Mr.  Z.ee.  What  was  tlie sum? 

/.  Etlam.  Two  thousand  pounds. 

Mr.  I.ec.  Wus  it  two  thoiuiaiid  ?  How  de 
you  know  ?  Was  it  in  Lmin  nr  English  ? 

J.  Ellam.  The  attorney  read  ii ;  and  Mr. 
Castell  iMld  me  so. 

Mr.  Lee.  Was  there  any  person  in  the  boaJ 
belore  vini  aiinied  ? 

J.  Lllam.  There  was  only  Mr.  Carll,  WKf 
b.'^iher,  and  tuvMflf. 

Mr.  Lee.  I  Shk  you  whether  thtre  waa  any 
more  lie^'ules  vou,  ^ uur  iirutlier,  and  Mr  Cufil  P 

J.  Eiiam.  No. 

Mr.  Lee.  Horn  many  naines  were  there  ia 
the  bond  ? 

J.  Ellam.  Nunc  but  mine,  my  braiher.  and 
CurJI. 

Mr.  Xre.  How  many  obligoraP  Do  yon 
know  wkat  I  mean  by  obbgosaP 
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fJ.Elkm,  Vm. 

Mr.  Lee  Then  I  ask  jnu,  Hoir  nwnj  per* 
MM  namefli  Ihare  fr«re  biitkiet  th«M  f 

J.BUmm,  There  WM  miiie,  nijr  brotheKsi 
Md  Curil't. 
\.  L,  C.  J.  That  he  said  before. 

Mr.  Lee.  When  you  were  leotto  Mr.  Bam* 
Widgti  Mr.  CaatelT  aeeaied  ?ery  impatieot  to 
bare  the  boode  ezecated  ;•  did  lie  complaia  of 
anjpeztraordHMuryosa^? — J.Eliam.  Yet. 
•  Mr.  Lee.  What  did  he  complain  of? 

J.  EUam,  1  aiked  hiiOy  what  made  him  an« 
faty  r  He  laid,  they  would  not  let  him  out 
Then  I  asked  him,  what  was  the  reason  P 
He  made  answer,  I  suppose  they  want  more 
aoooey  of  me. 

Mr. £ee.  They!  Maroe  them.  Can  you 
name  any  bodv  ? 

.J,Ellam,  I  asked  hfm  again,  Hare  yon 
gi?en  any  money  ?  He  said,  Yes,  I  ha?e.  1 
■akt,  Pray  how  much  ha?e  you  given  f  He 
inade  aoewer,  About  ten  pounds. 

860.  DurnelL  What  he  said  is  not  eridenoe. 
-.  Mr.F«M^er/fv.  Whathesaid  upon  his  death 
bed,  I  apprehend,  »  e?idence*,  which  is  what 
we  shall  examine  him  next  to. 

L,  C.  J.  That  is  according  to  the  nature  of  the 
^uestkMi;  what  is  declared  as  an  actual  fact,  is. 

Mr.  Fazakerl^.  Had  you  any  discourse 
with  Mr.  Castell,  when  be  lav  on  bis  death- 
bed, what  was  the  occasion  of  nis  death  f 

L.C.J.  [Spjeaking  to  the  witness.]  Don't 
be  in  a  hurry,  lake  time,  speak  out. 

J.  Ellam.  He  aaked  me,  what  I  thought  the 
distemper  miff ht  be .^  1  said,  I  cannot  tell.  The 
doctor  went  down  with  me;  what  he  said  to 
Ibe  doctor  was,  I  am  very  iU. 

Mr.  Strmtf^e,  This  was  before  he  was  very 
ifif 

Mr.  FoMkerley,  When  he  lay  in  his  extra- 
imitvP 

X.  C.  /.  Was  he  near  bis  death  ? 
.  Mr.  Fazakeriey.  Did  he  say  any  thing  what 
was  the  occasion  of  his  death,  when  in  extre- 
J»iiy? 

/.  EUam.  He  said  upon  his  dying  bed,  that 
Mr.  Bambrid^,  in  not  letting  him  go,  was  the 
occasion  of  his  death. 

^  Mr.  FazakerUv.  Did  he  know  the  distemper 
be  died  uf  ?— /.  EUam,  No. 

Mr.  FtuMtkerley.  How  long  after  the  small* 
pox  came  out? — J.  Ellam.  A  day  or  two. 
,*  Mr.  Ftuakerley,  How  k>ng  did  he  live  after  ^ 
.    X  ElUtm.  About 

9erj.  DamtlL  Had  he  an  appreliension  of 
dying  betbre  the  dutemper  came  out? 

J.  EUam.  He  said,  if  they  did  not  let^him  out 
jt  would  be  too  late,  for  it  would  be  his  death. 

8erj.  Darnell,  This  was  before  the  distemper 
came  out? — J.  ElUm,  Yes. 

Serj.  Darnell.  Did  he  know  of  this  distemper 
being  there  ?  Was  he  apprehensive  of  this  dis- 
temper ?    . 
.  .    I  ■  ■■        I  111 

*  See    Leach's  Hawkins's   Pleas  of  the 
Crown,  book  2,  chap.  46,  §  S6  ;  and  the  Case 
of  Reason  and  Tranter,  vol.  XC,  p.  1. 
VOL.    XVJI. 
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J.  EUam.  He  8aifl,ir  it  wasin  any  village  of 

boiii9 


any^  county,_he  would  go  another  wav. 

Uwasinthe 


X.  C.  J.  Dki  be 
there?— J.  £//^  Yes. 

X.C.J.Wbenwa8tbis? 

Mr.  Fttsaketley.  The  bonds  will  shew ;  mttsi 
notthev  produce  them  ? 
.  L.  C.  J.  Tbey  must  predooe  tbem,  or  give 
some  reason  wby  they  don't 

Mr.  Strange.  The  two  first  were  given  bi 
Mc  Huggins's  time,  I  don^  know  any  thing  of 
the  other  three.  Baashridge  was  sworn  die 
15th  of  November,  so  that  three  were  given  in 
Mr.  Hug|[ins'8  time,  and  two  only  in  hii.— i 
am  ufrM  it  is  a  dvil  action.         ^ 

Mr.  Xee.  The  aelion  iaen  a  criminal  cause. 

L.C.J.  What  do  you  think  this  is?  The 
mixt  action  is  no  part  of  the  appeal ;  it  is  cer- 
tainly a  criminal  cause. 

Mr.  Jteevet.  We  give  it  op,  if  we  don*t  give 
sufficient  evidence  sAer. 

£.  C.  J.  Can  you  go  no  further  to  fix4t  on 
him? 

Mr.  Reeva.  We  can  prove  that  Codnor  acted 
as  Clerk  of  the  Securitieh  in  behalf  of  Hopkins. 

L*  C.  J.  What  was  Hopkins  ? 

Mr.  Reeoee.  Hopkinswas  Clerk  of  the  Papers, 
and  not  being  well,  employed  one  Codnor» 
w^o  proves  that  PeteiOSUam  entered  into  se* 
veral  bonds. 

L.  C.  /.  Yon  say  he  wu  not  sworn  in  till 
the  15th  of  Novenwer,  the  patent  bears  date 
the  SOth  of  October;  let  John  Ellam  be  called 
again,  he  was  the  Ust  witness. 

Mr.  Reeves,  If  your  lordship  pleases,  we 
will  call  Peter  Ellam,  for  he  executed  all  the 
bonds. 

Mr.  Peter  EUam  called. 

Mr.  Reevee.  When  you  executed  these 
bonds,  who  was  present,  and  assisted  in  behalf 
of  the  warden  P 

EUam.  Hopkins  was  to  the  two  first,  Codnor 
to  the  three  last. 

Mr.  Reeves,  Whom  did  Codoor  act  for? 

EUam.  I  always  understood  he  acted  for 
Hopkins. 

Mr.  Reeves.  Who  did  you  think  was  the 
clerk? 

Ellam.    I  thought  Hopkins. 

Mr.  Reeves.  What  was  the  reason  he  waa 
not  there  ? 

Ellam.  It  wo  reported  he  was  sick. 

Mr.  Reeves.  Who  was  the  bond  delivered  to  f 

Ellam.  To  Codnor. 

L.  C.  J.  Who  was  allowed  to  be  the  master? 

EUam,  Bambridge. 

Mr.  Faxakerl^.  Waa  it  so  in  the  three  last  ? 

Ellam.  I  think  so. 

Mr.  FoMokerley.  Waa  Codnor  there  when 
the  last  bond  was  given? 

EUam.    Yes. 

Sen.  Darnell.  What  bonds  do  you  speak  to  ? 

Ellam.  The  third  and  fourth,  and  1  think 
the  last.  N 

Serj.  DameU.  How  many  were  bound  in 
thelaat? 

9S 
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Elkm. 
Vr.  fidl. 

8eij.  HcmWI.  WhtfftWMst^fUiekMiitr 

EUam.  I  don't  know. 

Seij.  Darnell .  Stioeld  yo«  kMw  it  if  yoa 
fbmitdsMiiagtiflf 

Ellam,  1  Miere  I  sbonM. 

JL  C.  J.  Had  jTM  my  diicwifie  wkl  Mr. 
iUfnbridgre  about  the  third  and  fborth  bands  P 

£//fnpi.  No,  not  #itb  him  about  any  #f  tiMae 
londa. 

Vlr.  FatakeHry.  When  Cbambm  dccfiacd 
iUnding  as  a  aecurity,  luiir  many  bonds  were 
giren  after  P 

Ellam.  1  tbiok  it  wu  befbre  the  Uurd  wis 
gifen  up. 

Tlii*n  Peter  1S,\hxn  withdrew,  but  Was  called 
back ;  and  standiii;j^  up  again  was  further  ex- 
ainiiitd. 

Mr.  Fozalicrley,  Reeolleet  the  time  Jron  liad 
the  discuurse  with  Mr.  Bambridfe;  How 
many  bonds  did  you  pre  after  the  time  you 
bad  the  discourse  with  Mr.  Bambridge  P 

Ellam.  I  think  it  was  three ;  when  he  came 
-to  the  third  bond  1  gare  security,  Mr.  Cham- 
bers hailing  given  up. 

L  C.  J,  ItdonH  appear  whom  the  bonds  were 
accepted  by,  or  whom  delif  ered  to. 

Mr.  Barbin  sworn. 

Mr.  Filmer,  Who  lusted  as  CleHc  oF  the  6e- 
cnrities  to  the  Warden  afthe  Fleet  when  Hop- 
kins was  iliP 

Harbin .  I  don't  know  oTmy  own  knowled^, 
Imt  as  Hopkins  toM  lue. 

Mr.  Edvardi  sworn. 

Mr.  RceiBes,  Do  you  know  Hopkins  ? 

Edwards.  Yes. 

>1r.  Reeves.  What  was  his  olReeP 


Edmard$.  Clerk  of  the  f  nquhies,  as  I  beTiere. ,  Castell  P 


Mr.  Reerc*.  Who  was  Clerk  of  the  Bt- 
curities  T^Edwards,  Hopkins,  I  believe. 

Mr.  Reeves.  Doyoul^w  CodnorP 

Edwards.  Yes. 

Mr.  Reeves,  Do  yon  know  that  he  acted  for 
Hopkins  P 

Edwards,  I 


not  prif  y  to  sscb  things, 
Daniel  HopkinsMWon. 

Mr.  Reeves.  I  thmk  yon  Were  employed  by 
Mr.  Bambridge  to  take  securities  for  the  h- 
berty  of  the  rules  P—Hspluaf.  Yes. 

Mr.  Reeves.  In  November  and  Deoember 
1728,  did  yon  employ  any  one  elseP 

Hopkins.  In  November  f  was  taken  ill,  about 
the  20th  ;  and  in  my  illnem  Codnor,  wfaM>  acted 
in  the  office,  I  believe  officiated  in  my  office. 

Mr.  Reeves.  Who  did  lie  ddiver  them  toP  To 
jou? — Hopkins.  No. 

Mr.  Reeves.  Who  then  P 

Hopkins.  1  believe  to  Mr.  Bambridge. 

Mr.  Reeves.  Did  he  account  for  anv  bonds  to 
you?  ^ 

Hopkins.  No ;  but  he  gave  me  a  memo* 
randuni,  that  bonds  were  taken  ibr  Hr.  Land- 
msn  and  Mr.  Castell. 


Mr.  llsfMi.  Do  yon  believe  Mr. 
qMintcdhimf 

Hopkins.  Yes ;  nobody  else  eonM. 

llr.  iiefsvs.  Yen  believe  he  aceoulsd  In  Mr. 
Bambridge  P—Hop/rtas.  Yes. 

Mr.  Strange.  You  are  Clerk  of  Ike  faifttirimf 

Hopkins,  Y9§. 

Mr.  Sirmmge,  DoB*l  yon  gs  In  enquire  ailsr 
the  secnrities  P 

Hopkins.  Yes;  and  1  kavetaken bonJs. 

Mr.  Stronge.  Dont  the  Clerk  <if  the  Pnpsf 
take  bonds  P—Hi9»IUns.  Net  In  my  thne. 

Mr.  Strange.  Is  it  not  the  Cleili  of  ibe 
Pnpers  business  P—H(Bpftmf.  No. 

if  r.  Sirmnge.  What  is  yonr  business  f 

Hopkins.  Our  business  iS||  to  ioonbe  ioln  lh« 
drouBMlanoesof  the  sureties  bemrs  we  inkn 
them. 

8crj.£^.  Is  it  not  mnal  to  take  bends  ils 
bene  esse  f^Hopkins.  Yes. 

8eij.  Eyre.  Boppose  yon  enquire  into  thSM 
persons'  drcomstancea,  if  von  find  them  asl 
sufficient  do  yon  take  them  r— Bio^plUns.  Nn» 

8ei}.  Darnell  If  any  body  gels  n  day-rnle 
and  escapes,  who  takes  them  upP 

Hopkita.  The  tipstaff. 

8erj.  Dameli.  If  the  security  won't  stimd 
any  longer,  but  will  surender  the  pmty,  tim 
tipstaff  carries  them  to  prison  P 

Hopkins.  Yes,  if  they  desire  it ;  sod  to  thail 
own  bouses,  if  ther  desire  it. 

8crj.  Dtfme//.  Was  it  usual  to  take  np  4  mn^ 
without  the  security  gning  aknlgwith  him  In 
surrender  him  P — Hopkins.  Semctisscs. 

9etj.  Dameli.  Could  he  do  it  hi  Ike  cnsi  ef 
Mr.  Csstell  P 

Hopkins.  IdoDlknewhecouM* 

lfcr|.  DamelL  Idaiirehemaynoanaintyoi^ 
whether  he  bad  any  directions  from  Mr.  Baiil^ 
bridge  to  enquire  after  this  Mr.  Bell  for  llr. 


Hopkins.  There  was  a  bond  taken  in  Ih^ 
HMmth  of  July  An*  SOOf.  penalnr,  and  aneiher 
.of  800/.  and  I  enquired  alter  the  securihr  b^ 
the  direction  of  Mr.  Bambnd^,  snd  Mr.Bami* 
bridge  exoqiled  to  the  security  first  jprapesed 
for  that  bond,  and  Mr.  Castell  was  nt  Hbcrty  tn 
get  other. 

Ser}.  Darnell.  tM  yon  report  tkem  as  snfr> 
cAeot?-^ Hopkins,  Yes. 

ifofj.  Datnell.  Was  Bambcidgn  satisfied  f 

Hopkins,  Yes,lnJttlf. 

Mr.  Strange.  I  ask  you  whether  you  erSf 
oboerved  any  averseneas  to  these  gsntwrtien)  S9 
to  the  first  bond  ?'^Hopkins.  Never  myself. 

Mr.  Strange.  Had  you  any  directions  ns  Ijp 
the  third  bond  ? 

Hopkins.  I  had  dfarections  to  enquire  al^pr* 
one  Liily* 

Mr.  Strange.  Did  you  enquire  alter  Mr. 
Curil  P— Aid^/b'iii.  Not  then. 

Mr.  Strange.  After  the  two  first,  did  yon  ifltv 
quire  after  tbe  security  P — Hopkins.  No. 

Mr.  Strange.  Did  you  ever  enquire  nftef 
CurW  f'-^Hopksns.  Yes. 

Mr.  StrMge.  Did  yeo  rsporl  lum  sufficisntf 

Hopkisss.  Ym. 


Ml] 


AH  M  Apfftifit  Murffet^ 


juD.  nsa 


[412 


"^   Mr.  Strange,  B^w  numy  bomls  wa&  he  in  ? 
Si^icin^,  Hn  WM  IB  tbe  Ivo  di^K,  Ml  the 

Mr.  Strange,  Hare  ycHi  UiMe  Iwe  hooAir 

Hopkm.  ^p»  I  d«iiTiered  them  tn  to  the 
teMe  Hi  lh#  ^wmmttoe  Qf  the  Iloose  of  €om- 
moiw,  tDfi  have  m\  hi^l  ibem  «ioee. 

If  r.  Strange.  Do  f  pii  kooir  Mr.  CorbeltHi  ? 

Hopkins.  Ytg. 

Air.  Strange.  Op  yov  know  wluil  priiiQera 
pay  there?— lfopA:tfii.  Yes. 

Mr.  Slmnge,  What  i«  the  prvf  of n  Hanft  P 

JZcpikaM.  On^Ahilling,  end  I  thpiojli  it  wqrUi  it. 

Mr.  Sinmg^  WhUe  Mr.  CftHeli  ww  |bm, 
b^iifa9b0uie4? 

Sen.  DemeU-  (Ae  witofsp  9et  •pgveviQg 
4ireptijr)  Did  yi>q  ever  hear  Mr.  Caatell  com* 
plaio  of  any  ill  usaffe  ? 

Hopkitts.  No :  ffifm  are  e^nne  ptvvoBf  he- 
liiad  i|iterr«pt  nMi  ifi  givioff  my  fviiLMMWy  aod 
jimy  J  deacrre  to  be  hanged* 

iSeij.  Darnell,  I>p  yoo  IpMw  the  hooae  where 
White  wnf^Uimkim.  Yea. 

Itoa.  XXirfid!£.  MP  yea  hpow  the  hiMiae  where 
Caitoll  was  f^Rophku.  No. 

Mr.  Faeakeriey,  The  wiUie»  awere  that 
JBpaabridffesaid  ok  had  qne  bend. 

JL  C.  J.  Bendon  did  aay  ap*  for  be  had  ap- 
fjM  to  BMnhridge.  and  Cambridge  saiilv  to 
pr^ffot  d^putep,  1^  bad  but  one. 

Serj.  Durnetl,  Two  were  delnrewd  to  Mr. 
Peggina,  the  other  two  hefere  the  comiMttoe ; 
lliey  ehaived  BIr.  BambiTdge  with  having 
itfmit  andJEktoibridgeaaid,  to  prefeatjdiapalea, 
4liira  waa  hot  one.  If  Bopkina  eoqld  mH  act, 
#14  he  had  appointed  aov  one,  that  waa  the  aane 
thing;  as  to  one  bond,  that  Bamhrilsa  eon- 
ftaned  to  haTe.  There  was  an  act  nada  laat 
aeasion  of  parUament,  under  the  aereKeat 
peoalty,  that  Bamhridge  ahpnld  deUver  up  all 
bis  books  and  papers.  If  he  ahould  prodaoe 
the  other  bond*  and  it  appeara  that  he  did  not 
Mifer  up  ail  bonds,  he  wouU  be  liabk  to  the 
aaid  ppnaity. 

X.  C.  J.  You  nre  only  |o  deikrer  the  bonds  in 
ctideape ;  yon  muat  conaider,  here  are  three 
bonds  taken  by  Codnor ;  if  one  of  theivB  bonds 
came  to  your  pfipauaaioo,  that  don't  iipply  the 
.teat  being  in  your  banda  $  aa  to  the  single  bond, 
it  IB  to  he  left  to  the  jury,  for  if  Gedopr  is  the 
person  be  put  in  the  office,  aad  has  delivered 
m  one  bond,  won't  it  be  implied  that  be  baa 
4ie  other? 

Seij.  DameU.  There  baa  been  an  application 
la  another  court  lor  the  bpoks  of  toe  office ; 
aod  it  waa  the  opinion  of  the  Court  that  the 
books  could  not  be  deliTered  up.  . 

X.  C.  J.  That  excuse  will  act  do  here ;  if 
you  shew  tbe^  are  taken  lirom  you  we  aannpt 
eipect  yuposailaliliea. 

Serj.  DareelL  I  do  coafimi  theyane  not  de- 
liTered up. 

X.  C.  /.  Tbey  say  thehoB^  waie  giTea  lar 
jDch  auma;  you  ipuat  produce  the  bonda,  to 
ahew  if  that  is  irae  or  not. 

•tSao.  Vamelf.  We  aM^aaiioiiatolav  all  be- 
fore  yon  we  can;  theaabaidamnaMjriakeif 
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</f  ftm«  fiM,  only  till  the  aeenrity  was  enauirad 
after,  aeewsding  to  the  method  of  the  thiB^; 
tlieae  are  not  abaolute,  and  tha|  waa  the  raasoa 
why  these  pemle  weae  enonirad  after. 

X.  C.  J.  Thenthe  queaUouia,  Wbothartfaay 
ahould  not  go  on  ? 

Mr.  (TWfrraHMtf  sworn. 

Mr.  Reeva.  Where  do  you  life  f 

Underwood.  Upon  Ludg^-hill. 

Mr.  Reeves.  lo  the  rujfs  of  tbf  Fleet  ? 

Underwood.  Yes. 

M|r.  Ree^ee.  Did  Mr.  €asteU  lodge  at  your 
houae?— 17a^raMNxi  Yea. 

Mr.  Reeves,  When  did  he  lire  there? 

Underwood,  List  July  was  twelve  months. 

Mr.  Reeves,  How  ioagdid  ha  oantinBe  there  f 

Underwood.  I  believe  iMi  the  middle  of  No- 
fember. 

Mr.  Reeves*  Da  you  know  what  happened 
to  him  then  ? 

Underwood.  Covbett  capie  to  toy  bouse  that 
napmiog  to  fkeh  him  away,  but  lie  was  not  at 
home  ;  and  whan  he  came  in,  I  told  Mr.  Caa- 
tell he  bad  been  there ;  and  Mr.  Caslell  desicad 
me,  if  he  came  again,  aat  to  tell  him  he  waa  at 
heme,  and  he  went  to  leek  himaelf  up ;  then 
Corbett  came  up. 

Mr.  Reeves.  Did  be  expcess  any  concern  f 

Underwood,  Yon  \  he  spake  to  ose,  and  said. 
If  Corbett  came  a^ain  he  would  lock  himaelf  dp. 

Mr:  Strongs.  Did  you  hear  any  thing  of  bia 
seeurity  being  uneasy  ? — Underwood.  No. 

Mr.  Strange,  Did  you  nerer  bear  Mr.  Cas* 
tell  aay  the  security  was  uneasy  ?  > 

Underwood,  No. 

Ur.  Strange.  DtflCorbaliuaehimQacifttly? 

Underwood.  No. 

Mr.  Sirange.  What  did  Canbett  aay  f 

Underwood,  He  apoke  to  me,  and  aakad 
where  he  waa,  and  then  went  up. 

Then  Daniel  flopkins  waa  again  called. 

Mr.  Reeves.  Were  you  in  Mr.  Underwood'a 
hon^^-^Hopkins,  Yea. 

Mr.  Reeves,  You  heard  the  diacouraa  thai 
passedf 

Hopkins.  Yes,  I  waa  in  Williams's  room  ao 
the  stair- bead  ;  I  lired  up  two  pair  of  staaaa, 
and  Mr.  Castell  three  pair  of  btairs ;  Williama, 
Caatell,  and  I  were  standing  together,  Corbett 
casae  down  atairs ;  theta  waa  Mr.  Caatell  with 
us;  he  said,  Mr.  Castell,  you  must  4po  with 
me,  your  security  baa  aArrradered  you ;  Mr. 
Caaloll  deaired  he  might  not  go;  CJorbett  said 
he  Buut,  ha  had  the  inacden'a  ordeia,  and  nsuat 
obey  them. 

Mr.  Rseves.  Wi^  waa  warden  ? 

Hopkins,  Mr.  ^mbridge. 

Mr.  Bfooes,  Did  not  Oaatell  deaire  him  to 
kt him  stay? 

Hapkim,  Yea;  Corbett  said,  be  wished  ha 
could ;  and  aaid  servral  other  civil  expresaiooa. 

Mr.  Strange,  Do  yoo  know  the  tune  when 
Mr.  Bamhridge  waaawom  f 

Ht9kuu.l  Miaf  a  it  waa  the  Uthef  No- 
Tambcr. 
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Mr.  Strange,  How  do  you  know  f 

Hopkini.  The  lOth  1  took  bonds  io  bwnaiiie. 

Mr.  Ketileby.  How  Urns  wts  it  after  Mr. 
CMtell  wot  taken  from  Underwood^t  befbre 
Bambridge  %rae  admitted  warden  ?  WbcDwas 
be  admitted  warden  f 

Hopkins,  About  the  15tb  of  Norember. 

Mr.  KeltUlfy.  Wbat  day  was  Mr.  Caitell 
fetched  in  F 

UopkUu.  About  the  14th  of  Norember. 

Caikarine  MackMrtmejf  awtNrn. 

Mr.  Effvet.  Were  too  present  when  Mr. 
Corbcttcameto  take  NrCastefl  f 

Mn.  Mmekartney.  No. 

Mr.  JReevet.  What  orders  had  yon  from 
your  mistress  aboot  Mr.  Castell  ? 

Air.  KettUby,  I  most  beg  lea?e  to  oppoee 
ibat  question. 

Mr.  Raves,  Were  yon  with  Mr.  Castell  when 
lie  was  in  P 

Mrs.  Mackartney.  I  went  sereral  times  to 
know  how  he  did ;  when  I  went  Uie  first  dar,  he 
kept  his  bed,  which  was  the  second  day  or  the 
MOMdl-pox  oominsr  onL 

Mr.  Reera.  i  desire  she  may  acquaint  you, 
whether  she  heard  him  say  who  was  the  caose 
of  his  catching^  the  small  poz. 

Mr,  Sirange.  How  long  before  he  died  P 

Mr.  FoMMiriew^  Did  yon  sen  him  befiNre  he 
died? 

Mrs.  Maekartney,  B? ery  day  before  be  died. 

Mr.  JVifoAer^^.  How  long  before  he  died, 
did  yeu  hear  him  say  who  waa  the  cause  of  his 
death? 

Mrs.  M^cknrtney,  I  beard  him  say  seferal 
times,  that  if  he  died,  he  laid  his  death  to  Mr. 
BambriHge,  for  he  was  the  occasion  of  his  death . 

Mr.  Fmxaktrl^.  Teli  the  last  time  you  heard 
him  speak  it.    How  long  befbre  he  died  P 

Mrs.  Mackariney.  Three  days. 

Mr,  FoMnkeriey,  Was  he  in  a  dangerous  oon- 
ditfmi  at  that  time  ?— Mrs.  Mackartney.  Yes. 

Mr.  FamkerUy.  You  say  you  went  sereral 
times  by  the  direction  of  your  mistress ;  did 
yomr  mistrsss  supply  him  whh  any  thing  P 

Mrs.  Mackartney,    The  first  day  I  went  to 
kim,  he  desired  roe  to  gife  his  ser? ioe  to  my 
.  mistress,  for  be  wanted  set  era!  things. 

Mr.  Faxakerley,  Wbat  did  he  say  P 

M  rs.  Mackartmmf,  He  said  he  wanted  to  nsake 
some  tea,  and  he  oonM  not  get  things  there  to 
make  it. 

Mr.  FatakerUy,  What  were  the  things  P 

Mrs.  Mackartney,    A  spoon,  tea-pot,  cup 
.  and  saucer,  a  knife,  fork,  plate,  and  napkin. 

Mr.  Faiakerlcy  When  did  lie  nwke  that 
declaratioD,  that  Bassbridge  was  the  occasion 
ofhisdestbP 

Blrs  Mackariney,   I  heard  him  make  that 

dedaratiou  tliree  days  before  he  died.    The  last 

-  tione  I  was  with  him,  be  held  up  his  hand,  as 

.-much  a^  to  say,  Don't  come  to  speak. 

i.   Mr.  JbsaAfWry.  Who  prorided  him  with  oe* 

iries  ?— Mn.  Mmckturtney.  I  cannot  IsU. 

'Tfc^'ilkfiiiiij).     Did.  your  mistrcM  send 
ft^-Mia.  JfflcAerlney.  No.        j 


SsMge  sworn. 


Mr.  Zse.  Didjeoataoy  timneaeMr.Ca^ 
tdi  afler  he  waa  m  cQHody  with  Coibell  P      - 


Sntge,  Preqncntly. 

Mr.  Ice.  WhendiiyeafirataeeMmf 

Savngt.   The  day  be  waa  taken  tecnsl 

Mr.  lee.  Where  dkl  TOtt  irat  see  btes  P     - 

Astoge.  Ican'tsayWiietkerathisownhidf- 
inffs,  or  at  the  KmgV  Arms  tatem. 

Mr.  Xes.  Did  Mr.  Castell  make  any  reqasst 
to  you  ?  ' 

Stnmge.  Mr.  Casteil  desltei  I  wooU  go  to 
Mr.  Bambridge,  for  that  he  nnderalsad  he  mm 
going  to  close  coninemeni,  and  that  he  appm 
bencM  the  small  poz  waa  there;  andaM,tluii 
it  was  Tory  fatal  to  his  fhmily ,  and  if  he  cslshed 
it,  he  sbouM  die ;  and  sakl,  H  wenld  bn  n  ls« 
to  him  in  hb  afiairs. 

Mr.  les.  When  was  this  P 

fissure.  This  was  the  fitat  day  he  was  tafccB 
incustody,  before  he  went  to  Cerbett^  Ilsli 
Mr.  BainlMridM  this,  and  teld  him  the  appre- 
hension Mr.  Castell  was  under  of  cntehhy  tkn 
small  poz,  and  desired  be  aright  be  indulged  to 
go  to  Lis  own  lodging,  and  that  he  would  bn  nl 
the  ezpence  of  havinga  keeper  there.  Aceerd- 
ioglj  f  wrat  to  Mr.  Bambridge,  b«l  he  gifin 
Bse  no  express  answer. 

Mr.  Lt€,  Did  you  aoquamt  Mr.  Bambridlfi 
with  wbat  Mr.  Cast«4l  satd  P—Ssii^  Yen. 

Mr.  Lee.  What  did  he  do  after  P 

Savagt.  I  went  upon  the  same  message  la 
Bambridge,  three,  four,  or  five  timea,  I  beiievn 
four  or  fife,  and  never  had  any  aaswer  til  the 
Isst  time ;  then  Mr.  Bambriiige  said,  be  wan 
charged  with  a  pretty  deal  of  monej,  and  he 
must  take  eare  ol  his  office. 

Mr.  Lee,  Did  yon  mention  any  thing  ef  the 
small  pox  to  Bambridge  f^^Savttge.  Yes. 

Mr.  £ee.  Did  he  say  any  thing  aa  to  that  f 

Smtage,  No. 

Mf.  Fnjokerlfy.  Do  you  remember  any  oe»- 
Tersatkm  at  the  Iking's-Arms  Uvem  P 

Ssvece.  Yes,  that  waa  some  time  after. 

Mr.  Fnimker!ty,  How  long  P 

S€9age.  Alittfebeforebewastakenilloftkn 
small  poz. 

Mr.  Fasnkerley,  How  long  before  ? 

ScDoge,  About  a  week  or  fou r  days.  T  was 
in  company  with  aome  other  gentlemen,  and 
Bambridge  came  in,  and  said  he  had  been  with 
Mr.  Castell,  and  that  an  unlock v  accident  hmi 
happened ;  and  that  Mrs.  Corbet i  had  me»« 
tiooed  tlie  dsnger  the  men  wns  in  that  was  ill 
of  the  small  poz,  and  Bambridge  told  us,  thit 
Mr.  Cattelf  aeemed  Io  be  much  afiected,  and  it 
gave  him  vast  uneasiness. 

L.  C.  J.  Was  this  before  Mr.  Castell  was 
taken  ill? 

Suvn^e.  I  was  at  supper  in  the  Rtng's-AnBB 
tavern,  m  a  room  behind  the  bar ;  then  Bam* 
bridfire  came  in  and  told  us,  that  he  had  been  at 
Corbcft's  bouse,  and  Corbctt*s  wife  had  unfor-  * 
tunately  mentioned  the  person's  having  tbe 
small  poz ;  and  that  Mr.  CasSril  seMned  to 
turn  pale ;  and  it  gave  him  pain  to  nee  Mr. 
CMill  no  mmk  aksekid.* 


«UK|  OHimApp&dJvr  Jlfintbr. 

Mr.  Jlecwfc  You  h;  thtt  yoa  toM'Bain- 
brirffle,  lb«  fini  tima  oTgoinf  to  bim,  oT  the 
MMll  pox  bttiMf  tber*,  ud  you  tMuniBd  im- 
mcdlald^loHrCutellF— &wt^  Ym. 


pox  bttiMf  tber*,  ud  you 

■IdyloHr.CutellF— &wt^..   _  __ 
r.Resm.  WMtlwttlwaratdajorbblw- 


•gun  F— SsMgA  I 
Mt.BMva.    Db 


todvr 

•Yei,ltakeittobttM. 

Yoa  ny  jTM  wont  Ibe  next  day 


h  WbtttUd  Mr.C*tteUdeMR]raa 
to  Hjr  tiM  MSl  di;  to  H r.  Bunbridg«  F 

wnuc.  The  vmj  mae  tkinv. 
■  Mw.Ranu.  WHtkenuyUiiiiff moitWDed 
ntotfa«  piM*  Hr.  CmUI  d«ciT«d  U  be  «»- 
iMtof 

Savagt.    It  wu  to  bit  <wii  Mffag. 

Mr.  JleeMi.  Wm  Aen  uiy  other  pltee 
MwticNMd  r— &Uf  e.  No. 

Hr.ScrMs.  Wentboroujendeiroanuted 
ky^BunbrUnto  taka  Um  ouloT ibtl  place? 

SnoM.  Na,  I  in  not  knew  it. 
;  My.  fUMT.  Bvwntujrtimasdidyoago? 

Senue.  Two,  three,  or  Toar  timM. 
'  Hr.  Kettkbg.  I  tUnk  he  wl,  it  wodM  be  u 
ioeoBraiHeBc*,  and  that  he  cared  not  to  go  to 
OMbeU'iF— AtM^  Yea. 

Mr.  Strtmgt,  1  afk  joo,  whether  yon  laid  it 
wu  the  firrt  liay,  or  dm,  befiire  be  went  toCor- 
he«'«r— SoMge.  No. 

Mr.  Strmmge,  OH  yon  «e  him  tbenF 


Mr. 


Irmmgg,  I 
.«.  Yea. 

Siramgt.  How  waa  hia  usage  f 
.   T  j^i  ^^  bearbim  oonplalD. 


Amwe.  I  did 

Mr.  Slrangt.  Did  you  go  with  uy  other  ra- 
MMattlbanlbatbeeMghtgo  ba^tohiahidg- 
mftt—Savagt.  That  waa  the  reqneat  by  ma. 

Hr.  Rmiei.    What  wu  the  auwer  the  lut 
tiflieyoB  weoluBambriilgei  wbetfaer  be  did 
net  uy  be  wu  in  ezecntionf 
'    Baeoge.  1  caniMrt  lake  upon  me  to  ny. 

L,C.J.  1  think  what  you  aaid,  wu,  thai  it 
had  bean  Mgrnilled  by  Corbett,  that  Hr.  Caatdl 
ma  to  be  locked  an  there,  apd  it  had  been  aig- 
nified  to  bim  that  the  traall  pox  wu  there  P 

Stnmgt.  Yea. 

L.C.J.  What  [dace  wu  it  at  r 
.    Seeega.     1  can't  be  certain  whether  at  the 
King'a-Arfni,  or  bis  lodginea. 
' .   Mr.  Xee.  Uo  you  know  the  day  he  Tell  ill  ? 
■    Smmge.  I  cut  tall. 

Hr.  Lt€.     Wu  be  well  before  he  went  into 
•CrnhM'tTSavage.  Yes,  he  waa. 
'     lir.  Let.    When  be  went  into  Corbelt'a,  the 
14thorNo*ember,  wu  he  well  then  7 

Savm.  Yes. 

L.C.J.  Did  he  not  talk  that  it  wu  fatal  to 
biahmily? 

.  SrooMe.  Ym,  and  aaid  if  be  caught  it,  it 
,  wauld  kill  him. 

L.  C.  J.    Did  yon  aoquaial  Bambeidge  of 
thair 
t.    &aege.   I  didtdlhimit  wonldbe  fatal. 

L.  C.  J.  Wu  the  mewage  the  same  u  th< 
fimf — iSsaage.  I  wanfaa  tha  aaine  mfaage. 


Hr.  Im,  How  many  timu  M  yon  go  t 

Saoage.  Four  or  fire  times. 

Hr.  Lt€.  Bow  loi^  before  Bambridga  cava 
in  into  the  King'a- Anna  taTera,  before  that  dia-. 
Gourae  bappcoedf 

Satage.  I  believe  the  nme  day. 

Bai^rUge,  I  deiireaqnealioamtyheuKed 
the  witnen,  whether  he  came  in  reUtion  tv 
some  suitB  of  Hr.  Caalell  r 

Hr.  Zm.  Wemuato)^iaset)iat. 

L.  C.  J.    It  is  between  party  and  party,  hia 


Stooge.  1  did  undentand  there  wu  a  nm* 
dalioa  carried  mi  by  fiambridge  for  Hr.  (^ 
tell,  between  bim  and  the  pHnter  t  and  Hr. 
Bantbridge  did  tell  mc^  that  he  bad  made  an 
end  of  it  fhr  40/.  or  SOt.  but  I  know  nalbinir 
efh. 

Mr.  Strange.  Did  not  yon  coma  about  OM 
CnVLt—Smage.  I  know  nothing  of  it  ' 

Hr.  ^nnge.  Did  yoa  oome  to  Bamhridga 
u  to  Hr.  Curll'a  bai^  aecurtty  f 

S«D«ge.  I  beliarc  I  did,  and  aud  he  wu  > 
proper  buo  for  security,  bring  a  sun  of  sub* 


Hr.  Zee.  Did  you  go  to  Hr.  Castdl  wben  at 
Corbett'ir 

Shortit.  I  went  to  Hr.  Castetl  at  Corbett's, 
Ibe  montng  after  h«  wu  in  Matody, 

Hr.  Lee.  What  passed  * 

Shortu,  Mr.  Castdl  uid,  be  bad  been  very 
ill  need  by  bit  ereditora,  and  believed  tliey  hu 
been  in  oombinalion,  and  bad  comliincd  with 
Mr.  Bainbndgc. 

Hr.  Slrangf,  Were  yon  frequently  with  Hr. 
Cutell  while  ha  wu  at  CwheU's  bouM  t 

Siortii.  Yea. 

Hr.5lran^.  Dnrisgtbe  lima  yon  were  there, 
what  manner  was  hr  nsed  iaf 

Siortit.  Mr.  Bambrii^  bebared  towards 
him  very  gentleman- hke,  to  did  Hr.  Corbett. 

Hr.  Strange.  Did  you  erer  bear  bim  com- 
plain r~-SAor(if.  N'l. 

Mr.  Strange.  Whrn  did  you  lail  see  bimP 

ShortU.  A  day  or  two  beinre  he  died. 

Mr.  Strange.  Did  be  complain  of  Hr.  Cor- 
bett'a  ill  usage  then? 

Shortii.  1  believe  he  bad  every  thing  be 
wantrd  frnm  Corbelt'a. 

Hr.  Wynn.  Did  hecompWnof  any  hardship 
in  being  carried  U>  Ur.  Curbrtl's  house  T 

ShortU.  Yei. 

Hr.  Wt/ttn.  Who  did  be  complain  of,  bijl 
creditors,  or  Hr.  Bambridge  f 

L.  C.  J.  Tbatis  not  evMence. 

Johm  Sarrige  swore . 

Hr.  Lee.  Did  you  go  at  any  time  from  Mr. 
Castdl  to  Ut.  Bimbridger 

Sunwe.    I  went  twu  nr  three  timet. 

Mr.  Lee.  Wben  did  you  tee  him? 

Surrige.    t  went  in  tbe  mouth  of  Norember. 

Ur.  jEw.  What  timer 

Surrig*.  About  fourteen  daya  in  the  time  of 
tbe  term. 


«t] 
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nt.lu.  That  WM  aliMil  tiM  middle  of  No- 
Tcmber ;  it  wm  befora  hm  was  taken  ill.— Did 
yaa  tea  bim  aiGofbdt'a?— ^aH-<f e.  Yea. 

Mr.Lm.  Wbcnjra«wc«ltaMr.fiaaibri%Bt 
what  did  you  ^  with  P 

SurriMe.   TwolaMan. 

Mr.  Lee.  Did  yaaga  hy  ward  af  aaatlif 

Surrige*  No. 

Mr.  Lee,  Had  yov  aey  anawar  la  tiMaa  lat- 
Icra?  DidyoadalifarlheaitoMr.BanhndfBP 
ha  ^a  aay  aM  war  f 

Surrige.  Ha  aaid,  Im  wauld  wail  aaaa  Mr. 
Cwiall. 

Mr.  Reemi.  Had  jao  aay  dieoavm*  cm* 
aflmiag  hb  eaaiafmaaf»  with  Mr.  Baanbiidfa  P 

Smrige.  Nob 

Tkomat  Ooodman  twora. 

Mr.  RemoeB.  Wara  yom  aft  aay  liiM  al  Mr. 
CorbettX  whaa  Mr.  Baa^rUga  aad  Mr.  Caa^ 
lallwaiatagfCharf 

GoodHMM.  I  waa  eeaflaid  a  priiaoer  Ihara. 

Mr.  Jietaw.  Did  yay  tmmmbm  aay  aaatar- 
aarinnlnlinna  thaailwaf 

Goodman.  1  wm  a  pritooer  there,  and  Mr. 
Banbridge  cania  wta  Cathett^a,  aod  eeot  fbr 
BIr.  Caalall  dawn  alain ;  aod  CasleU  laid  to 
Mr.  Bamhridge,  he  had  aent  to  him  two  ar 
Ihcea  timee»  and  ae? er  cooU  hare  the  bappi- 
neee  to  tee  him ;  Bamhridge  mid  be  wai  ? ery 
aorry  for  that;  and  Mr.  Caslell  datbad  of  Mr. 
Bamhridge  either  to  go  Uito  the  hanea,  or  the 
mlaa^  lar  the  diHaawar  ragad  then. 

Mr.  Beemt.  What  da  yao  amaD  hy  tba 
lioiMeP  Ta  go  into  the  saolP  TeB  tba  die- 
caarM  thai  happaoed ;  what  did  Mr.  CaatoO 
aayP 

Goodman.  Mr.  Cattail  aud,  the  dialamper 
raged  in  the  houee^  and  the  diatemper  woold  he 
the  death  of  him ;  and  Bambri^Bfe  made  an- 
awar«  that  ha  ahookl  neither  go  into  the  haaae, 
Mrintothamlaf,  imlem  ha  ga? e  him  audi  a 
aumofmonqr* 

Mr.  Reevei.  Where  ware  you  whan  yen 
heard  ihiadiaooarBeP 

Good!aM».  1  waa  aft  the  bar,  aslmig  far  aeme 
bread  and  chccae. 

Mr.  Xae.  When  Mr.  Bamhridge  aaid  he 
ahottid  notgo  into  the  hoaae,  or  into  the  rolea, 
what  did  Bir.  Caatell  aaT  ^ 

Goodawn.  That  he  bad  given  aecarilyse* 
^enl  timea»  and  freah  bail,  and  that  he  wauld 
not  ffif e  any  more. 

BL-.  Reeves.  Did  Mr.  Baaabridge  deny  that  ? 

Goodwnan.  No,  I  did  not  hear  it. 

BIr.  Reeves,  Where  did  Bambridga  order 
him  to  be  put  P 

GoodWiait.  Ue  then  ordered  Corbett  to  pot 
him  into  the  tap-room,  and  tlien  be  went  up. 

BIr.  itafocf .  How  long  did  he  slay  tbew  ? 

Goodman.  About  lour  minotes. 

L.C.J.  What  time  of  tiM  Tear  waa  thia? 

Goodmmm.  About  the  month  of  November. 

BIr.  Keentt.  Did  Caatell  eempkin  af  aay  iU- 


Goadbma.  The  next  mamiag  he  came  down, 
and  aaid  to  BIr.  CorhaU  ha  waa  vary  ill,  aad  de- 


mdU^Corbea,        [«• 

a  lira  to  be  made  in  bb  roamt  and  I  ba- 
liava  he  never  eame  dewa  again. 

Mr.  lUaaci.  How  afUn  did  Mr.  GaUaB  !•• 
peat  tbia  to  Mr.  Bamhridge  f 

GaadaMa.  He  deaTred  two  orlhraalimai  to 
ffo  into  tba  gaol,  or  to  the  other  plaaa }  fad 
Bamhridge  aaid  ha  ahaidd  aot  go  to  either, 
witboat  a  aum  af  money. 

Mr.  Reeves.  Whataom  waa  it  ? 

Gaadnaii.  I  did  not  hear  the  aam. 

Mr.  Reeves.  Where  waa  tbia  P 

Goadbaa.  At  the  bar;  I  waa  ataadtag  at 
Ihe  bar  aahing  far  hpead  aad  aheaaa. 

8eij«  DarneU.  How  leag  were  yon  Ihetaf 

Goodman.  Few  or  five  aainotoa. 

teg.  Dama^  Haw  lang  were  yen  a  priaater  P 

Gaadbaa.  Four  or  five  montha. 

Serj.  DamelL  Did  you  aee  them  tojpelheff 

Goodman.  No,  it  waa  impaaaihle  tor  am  to 
aat  them,  the  daov  waa  ahat. 

Serj.  Darnell.  Did  yon  never  give  aay  taalip 
aaony  before  P-^GaodaMai.  No. 

Sij.  DamelL  Whan  were  yen  diaehaifadf 

GoadaMin.  By  the  not  af  pajiiamenl. 

Mr.  Xaiileiy.  Haw  aaaaa  It  yen  were  .net 
examined  before  P 

Geodman.  Idan'thnaw. 

Mr.Xall/dy.  Did  van  ^ 
of  thia  matter  to  any  aody  f 

Goodman.  Igava  Ihia  aaooonl  to  aataml, 
partiatdariy  to  Bir.  Honghtaq. 

Mr.  XtHlOy.  Did  yon  hear  af  tUa  trial  f 

Goadbnaa.  I  heardaamalhiagafil. 

Mr.  Kettldy.  Are  yon  anbpamaed  P 

Goodman.  I  em  net  anhpap  imid. 

Mr.  AGariMy.  Wlmra  have  yon 
yon  waa  diachaigad* 

Goadbma.  In  aay  hnaineaa. 

Mr.  KHiUkf.  What  hoainem  P 

Gaadanm.  Aariaiar. 

JSamofioga.   my  tore, 
Botwright,   atanda  behind  the  avidenae  fta 
prompt  them,  I  daajfaha  may 
that  plaaa. 

L.C.J.  LathMagototheelheraidaw 

■  Suiton 


BIr. 


Mr.  Lee.  Did  too  know  BIr.  Castdl  P 

Mra.  Sultosu  Yea. 

BIr.  Lee.  Did  yoo  know  he  had  the  anaall- 
poxP 

Mta.  SmUem.  Ym;  Mr.  Coibelt  aeit  Ar 
me,  and  deaired  me  to  look  oAar  oae  Whito,  hat 
I  eonhlnet,  and  Mr.Caatoll  waa  ataading  lhera» 
aod  aaid  be  waa  afraid  of  the  amaU-pas,  awl 
aaid  that  he  waa  afraid  tfmt  I  bad  thea^  oh- 
aenriog  something  Id^e  a  pimple  npea  my  faoa.. 

BIr.  Lee.  Was  there  any  thing  npon  your 
imsef 

Mrs.  Sutton.  No,  nothing  bat  what  ia  new. 

Mr.  Bataet.  Waa  that  after  he  was  in  cnalody 
at  Corbett'a  ? 

Mra.  SsUton.  He  waa  not  a  prisoner  thea 
there. 

BIr.  Reeves.   Were  yea  in  the  honae 
Mr.Caatailwaaill? 

Mn.  fiaf  tea.  I  mft  np  the  night  ha  dmd. 
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Mr.  Rsemi.  Can  yon  leH  th/t^f  of  the  |      Mr.  Shmnfe.    Wm  il fitted  opP 
Mth?— Mn.  5i(<ioji.  IcuiBottell. 


Mr.  Eeeva.  Do  you  knbw  tbe  iBontfa  ? 

Mn.  Suttmt.  1  ctn'l  tell,  it  wis  fofbco 
Camttniai. 

Mr.  Ibfoibfrlcy.  What  dislemper  did  ht  dio 
of  f*^Mn.  Sutt9n,  The  smalUpox. 


ITef^^rooiS;  sWom. 


Mr.  Fuakerley.  What  do  you  know  of  Mr. 
GasteH'a  fear  of  bavfaig  the  small -pox  ? 

Watbrook,  I  bare  Seen  Mr.  CasteH's  neigh- 
hour  twenty  years,  and  oflen  heard  him  soyt 
thai  he  was  rery  much  afraid  of  the  sroall-poK* 


Kiibury  sworn. 


Mr.  Fkxakerley.  Do  yon  know  that  about  the 
I4th  of  No? embier,  and  so  for  a  month,  from 
Uiat  tune  till  December  last,  there  were  empty 
rooms  in  the  prison  ? 

JKi^ry.  Yes,  there  was,  one  of  the  most 
tetbmodious  rooms  in  the  prison. 
.,  Mr.  Fazakerley.  Where  was  it  f 
•  KMbuty.  Up  one  paur  of  stairs.  No.  16,  wains- 
pited. 
;  Mr.  fasaketley.  Was  there  any  other  room  P 

Killmty.  Yes,  one  where  they  kept  the 
lomberin. 

Mr.  FazmkerUy.  Were  there  other  houses 
irfaere  Ihere  were  rooms  as  conrenient  ? 

KiBury,  1  don't  know  of  any. 

I^  C.  J.  What  time  were  the  rooms  empty  t 

Kilhiry.  From  the  latter  end  of  October,  till 
the  4th  or  5th  of  December. 

— —  Booth  swom. 

Mr.  Faxahtrley.  You  hear*  tbe  question, 
Irhether  from  the  middle  of  November  till  the 
latter  part  of  December,  any  Irobms  convenieBt 
Wef^  empty? 

Boolh.  There  were  the  same  tWo  rooms  as 
iLilbury  mentioned. 

Mr.  FoM^knletf,  How  long  were  they  ettspty  ? 

Booih,  They  were  empty  about  a  month ; 
from  the  latter  end  of  October  till  the  4th  of 
December. 

Mr.  Taxakerlcy.  Do  you  know  any  thing  of 
a  bouse  that  there  was  room  in  ? 

BoolK  I  don't  know  any  thing*  of  that. 

■■        C/eor^r  sworn. 

Mr.  Fttxokerley.  Do  yon  know  that  about 
1km  middle  of  November,  1798,  and  so  till  some 
tiBse  Id  December,  there  was  aoy  convenient 
liMse,  as  eonvenient  as  Corbett's,  to  put  pri- 
wuers  ioP 

deaotr.  There  was  one  room.  I  was  first 
al  CorbeCt's,  and  firom  Corbett's  ordered  to 
Bhrnn's:  it  was  the  latter-end  of  November, 
%r  beginning  of  December. 

Mr.  BaaakerUty.   Was  there  room  there  f 

Cieofer.  Yes,  there  were  seven  beds  made 
there,  and  but  four  or  five  prisoners  in  the 
■house. 

-    Mr.  Fasakerley,  Was  the  small- pox  at  Cor- 
hettHi? — CUwver,  Yes. 

Mr.  Fasakerleif,'  Was  that  house  mads  nte 
of  «s  CMWtt's?«-^^b«vrr.  Yes. 


CUaner.  Yes,  so  fitted  up  as  to  have  pri- 
■oilers  in  it. 

Mr.  Sfrofige.  Were  not  the  workmen  at 
work  Po^C/eover.  No. 

Mr.  Ftutdktriey,  Wo  shall  call  no  more  wit* 
nesses. 

8er|.  DorwU.  I  am  oouosel  for  the  deftn- 
dants.  The  gentlemen  on  tbe  other  side  say, 
that  this  is  an  appeid  that  is  brought,  with  a 
good  deal  of  commendation  of  the  widow ;  thai 
she  was  following  the  murder  of  her  husband  ; 
and  that  She  traced  it  with  a  full  convictioii, 
thai  thottffh  one  had  been  acquitted  for  St,  y tfl 
she  shouM  now  convict  both,  therefore  mm 
wailed  for  tliis  opportunity  of  bying  it  before 
the  Court. 

I  shall  not  tako  notice  what  pasMd  upon  that 
occasion,  hot  oliserve  to  you,  gentlemen,  what 
IS  alleged  in  the  if^eal :  the  appeal  has  charg- 
ed, that  these  two  defendants  did  with  fore» 
and  arms  make  an  assault,  and  did  feloniously 
taku  and  imprison  liobert  Caslell,  wHhont  hw 
eoBsettt  and  against  his  will,  in  the  house  of 
Richard  Corbett;  that  there  they  did  imprisoii 
him ;  and  that  in  that  house  there  wus  one  Jo>. 
seph  White  then  illof  theimnll-poxjudistemp^ 
the  said  Oasteil  was  greatly  amkl  of;  and  fa^ 
believed  be  should  die  if  he  had  theiOi 

That  being  there  conflned,  he  caught  the 
amall-poz  ami  died. 

I  cannot  but  say,  it  b  something  new,  tnd 
tm  unoonraion  accusation  of  murder ;  but  so  for 
I'll  go,  that  if  people  do  wickedly,  they  shouM 
«iiswerforit. 

There  Is  first  a  greai  deal  to  be  considei^. 
As  to  the  first  point,  whether  he  was  fegally 
taken  and  imprisoned  f  I  think  therein  no  evi- 
dence as  tb  that  but  Hopkins.  He  told  tou  be 
was  present,  and  saw  Cnrhett  ooine  to  Under- 
wood's, and  told  him  his  bail  had  surrendered 
him,  and  told  him  he  must  carry  him  away  to 
prison,  and  told  him  he  was  sorry  for  It. 

This  is  the  onlawlully  and  feloniously  car- 
rying him  there. 

He  told  you  he  had  the  warden's  authority ; 
as  he  was  his  agent  and  tipstaif,  he  was  put  to 
take  him ;  he  must  take  mm,  and  did  it  ^  the 
authority  of  the  warden,  as  be  was  his  offk«f ; 
this  was  the  general  authoritY :  this  is  the  Slh- 
gle  evidence  of  the  Ant  taking  the  nsan.  I 
submit  it  to  your  lordship's  direction,  that  there 
is  nothh>g  unlawftil  In  this. 

The  next  is,  that  he  was  carried  to  the  house 
where  White  was  jick  of  the  small-pox.  W  hat 
is  the  evidence  as  to  that  P  Every  body  that 
speaks  as  to  that,  said,  the  small-pox  was  over 
ten  days  I  if  it  was  over  ten  days,  when  is  he 
said  to  be  sick  P  -  Wlien  is  the  small- pox  to  end  ? 
What  is  the  eonseooenoe  <of  his  cominff  there  P 
That  he  dreaded  tne  distemper,  caught  it  and 
died.  That  the  catching  it  was  from  the  14  th 
of  November,  till  the  4th  of  December,  which 
was  near  three  weeks ;  this  comrs  out  to  l*e  a 
month  after  the  man  liad  the  small-pox.  It 
was  lawful  whan  he  was  carried  there. 
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As  it  if  unifMOiiaUe  to  snppow  th«  flat  of 
catchiB^  tbe  small- pox,  in*  uot  you  to  jiulgv  ? 
It  is  bO  geoeral  a  distemper,  there  is  baitUy  one 
in  a  hundred  io  Uiii  town,  that  has  not  caught 
it  Is  it  because  he  bad  tlie  small-n»x  Ibore, 
that  tbej  bad  a  firfonioos  ioteat?  Were  tbtre 
all  these  oircuaistances  to  make  it  appear  P  Thia 
is  the  circumstanco  that  must  be  leil  to  ]|rou, 
the  i^enersl  credit  that  Mr.Bambridlfe  reoeifed 
from  almost  all  the  witocsaes,  that  he  treated 
him  riviUy,  and  that  eren  Mr.  Bambridgo  did 
business  lor  him,  till  it  come  to  Goodman,  and 
Goodman  gives  an  odd  aoeount  to  yon,  if  jpon* 
can  Leiiete  it.  He  says,  be  stood  at  the  bar 
{which  io  a  public- bouae  is  very  noisy) ;  and 
says,  that  be  beard  a  talk  throoffli  tlie  door 
which  was  sliut.  and  be  took  it  to  be  Mr.  Cas- 
teirs  rotce ;  and  be  said  be  desired  to  ha? e  tha 
liberty  of  the  rules,  for  the  distemper  raged  in 
the  house. 

For  a  man  to  hear  this  at  the  bar,  when  the 
door  was  shut,  and  that  this  sboubl  be  a  secret 
ao  hiog,  is  f ery  extraordinary. 

I  must  obser? e  to  yon,  gentlemen,  that  Good- 
man was  a  prisoner ;  andif  this  evidenee  had 
been  thought  material,  the  figi lance  and  in- 
dustry uaed  to  find  him  out^(aod  very  eom- 
.mendable  it  was),  \i  was  impossible  to  think  it 
nhouki  be  undisco? ered,  where  to  ? igiUot  an 
cnqniry  was  made. 

■Thb  is  the  only  thing  that  shews  any  ini- 
quity in  Bambridge.  Here  is  a  man  that  wants 
loffo  iuto  the  liberty  of  the  niica;  is  a  gaoler 
ttMtkim?  IfatraolerdesircsmoMy,  1  doDQl 
know  that  it  is  illegal ;  it  was  after  his  bonds 
were  given  up ;  it  would  ba?c  turned  upon  his 
own  Mad  if  lie  had  gone  away  ^  he  must  bare 
been  answerable. 

He  chaiges  him  with  so  monstrous  an  im- 
inrobability  (it  is  impossible  Io  think  k^  said  it), 
that  we  must  submu  it,  whether  any  credit  can 
be  giren  to  such  etidence. 

1  chuse  to  mention  Mr.  Bambridge ;  but  1  am 
more  particukirly  concerned  fbr  Mr.  Corbr It. 

They  have  called  sereral  wilaesnes,  and  thev 
say  Mr.  Corbett  used  bim  very  well.  And  this 
is  alleged  to  be  evidenee,  that  where  witnessies 
^re  wanting,  the  man's  declaration  upon  his 
deolb-bed  is  evidence ;  because  that  it  may  be 
4ooo  without  the  privity  of  any  one  else  ;  ami 
that  a  man  at  that  time  would  have  regsi^d  to 
.himself  in  what  be  said.  What  was  this  de- 
daratioo  ?  If  I  die,  I  lay  my  death  to  l^m- 
bridge ;  hot  he  is  not  certain  that  the  man  did 
lay  the  mislbrtuue  of  beiiic:  brought  into  prison 
to  Bambridge ;  but  if  he  did  dit)  by  catching  it 
from  White,  oV  beinjf  ooiiiiued  in  a  cluoe  air, 
if  I  die  the  prison  is  the  occasion  ol*  my  death, 
and  consequently  the  keeper.  Is  there  any 
consequence  can  be  drawn,  that  ibere  was  a 
felonious  intent?  There  is  nothing  at  all  from 
.Corbeit 

But  as  they  have  taken  up  a  good  deal  of 
time  in  shewing  that  it  was  a  crime  carrying 
kirn  to  Corbeti's,  though  I  apprehend  it  is  not 
maurial,  we  shall  make  it  plaui  that  it  was  no 
crimoatsU. 


I  must  take  notice  as  to  this,  that  it  win  in- 
sinuated fipom  ckcumstanoes.  They  haTOca- 
deavoared  to  show  Mr.  Casldl  reoeivod  ItSL 
and  alleged,  thatthiB  moo^  was  tn  bt  got 
from  bim ;  this  money  was  the  meana  of  bin  - 
being  used  ill.  When  they  came  to  provetkis, 
they  only  shewed  Uiat  a  note  was  dnwn  opon- 
Woodward.  If  he  had  any  money,  might  he* 
not  have  paid  it  to  his  creditors  ? 

The  next  thmg  I  shall  take  notkse  of  is,  ti  to 
the  bonds.  PrAablj  the  hoods  that  bad  beev 
given  to  Mr.  lluggins  were  delivered  to  Mr. 
Bambridge.  Mr.  Bambridge  said  be  bad  but 
one ;  and  if  It  was  taken  in  the  manner  evctt 
said  by  their  wilntssea,  it  did  not  appear  in  any 
manner  oppressive;  for  Chamboi  said  he 
would  surrender  him. 

When  IVter  Ellkni  was  examined,  he  was 
asked,  whether  Bambridge  said,  that  he  would 
not  have  them  sorreuiler  him  ?  He  made  an« 
swer,  that  he  said  something  to  that  eflbet  y 
and  it  was  aakl,  that  these  bonds  were  given  Je 
bent  eue ;  tberelbre  the  warden  was  to  have  a 
reasonable  time  to  enquire  into  tbeaecuritiesl 
ao  it  nuy  be  likewise  taken  by  the  eircum* 
stance,  that  he  desired  to  have  a  keeper  witk 
htm,  and  he  wouM  pay  fbr  it.  What  bsxard 
does  the  gaoler  run,  if  two  or  three  persona 
come  to  him  to  ask  the  liberties  of  the  rules, 
and  be  gives  it  them,  and  the  men  escape f  Is 
not  he  to  answer  for  them?  If  that  was  the 
case,  a  keeper,  which  is  thought  to  be  a  bene- 
ficial office,  would  be  soon  ruiued  by  acts  of 
good-nature. 

As  to  the  case,  it  stands  thus:  Mr.Castell 
was  fir%t  committed  ihe  18th  of  June,  1788, 
and  it  is  cu^toaiary  tobriug  prisonen  first  tQ 
this  house.  Hopkins  says,  it  is  common  for 
prisonen  to  desire  to  be  there,  for  they  have 
better  convenience  to  transact  what  business  is 
to  be  done,  than  to  trouble  their  friends  to  go 
into  the  gaol.  H opkins  say  s,  that  it  was  custo- 
mary ;  and  from  this  bouse  he  did  gi%e  security 
and  went  to  hit  lu«1gings,  and  continued  there 
till  lib  security  would  nut  stand. 

Wheu  this  man  was  brought  in,  be  happened 
to  be  ai»  intimate  acquaintance  with  ouo  Mr, 
Vanderhaiik,  who  spoke  himself,  aud  got  se- 
veral others  to  speak  to  Mr.  Bambridge  in 
his  behalf.  He  will  give  you  an  account  of 
the  very  creditore  eoniing  to  surrender  him ; 
and  it  is  nothiug  but  a  man's  creditors  cas 
come ;  and  these  people  will  shew  with  what 
favour  Mr.  Bambridge  treated  him,  and  tbaa 
he  desired  Mr.  Bambridge  to  assist  biro  in  hb 
afiain. 

Gentlemen,  be  was  removed  from  Corhett*a 
to  hik  lodgings,  and  continued  there  till  his  se- 
curity surrendered  him;  and  we  shall  shew 
you,  that  Mr.  Castell  sent  to  Mr  Corbett*St 
that-tbis  room  might  be  mode  conveuieot  and 
fit  for  him ;  which  stiikes  nut  tlie  first  part  of  the 
appeal ;  and  if  ive  |»ii)\e  liedeiired  to  be  thera| 
that  8trike>  out  ilie  whole ;  tliereture  there  wil 
be  an  end  ot  ihe  who»e.  The  man  is  carried  to 
the  housv,  but  the  communication  betweea 
them  was  up  two  pair  of  sUirs ;  for  the  witMt* 
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ftjs  White  lay  up  three  pair  of  stairs  in 
obe  hooM,  and  Caatell  lay  up  one  pair  of  stain 
IlD  another.  Was  there  any  niorp  danger  luring 
here  than  in  the  next  house?  The  witnesses 
9ay»  White  never  came  down,  and  nobody  in- 
sisted that  Gastell  went  up ;  he  must  have  oeen 
a  osadman  if  he  did.    Wnen  we  shew  you  that 

^08010  there  at  bis  own  desire,  and  had  the 
J  and  bedding  at  his  o«vn  desire,  we  must  say 
that  this  distemper  was  the  visitation  of  God, 
and  came  to  him  as  to  other  people. 

We  shall  call  a  good  many  of  the  people  who 
were  bis  secnrity,  to  prove,  that  as  soon  as 
ihey  were  enquired  after,  tliey  were  admitted  to 
stand. 

Gentlemen,  after  the  last  bond  was  given, 
be  might  have  gone  about  his  business  if  he 
would ;  and  that  bond  was  given  dt  bene  esse  ,* 
and  therefore  in  the  power  m  the  warden  to  let 
Chtm  in  or  not.  Vf  e  will  call  our  witnesses , 
and  shew  you  how  long  White  had  been  well  be- 
'  .fore  Mr.  Castell  came  there;  that  be  had  taken 
^  '  .ttree  times  physic;  but  for  fear  of  any  acci* 

1  'dent,  because  there  were  other  prisoners  in  the 

2  bouse,,  tbey  did  not  let  him  come  down.   This, 
^    gentlemen,  we  shall  be  able  to  prove  by  several 

witnesses ;   which  if  we  do,  you  will  find  the 
pjrisoners  Not  Guilty. 

Serj.  Ejfre.  My  lord,  and  you  gentlemen  of 
the  inry,  1  am  of  counsel  of  the  same  side.  I 
shall  not  go  over  the  whole  case ;  but  only  ob- 
I  ajBne  to  you,  that  the  gentlemen  on  the  other 
side  were  conscious  that  they  had  no  positive 
proof,  therefore  they  have  artfully  gone  about 
10  prove  circumstances. 

They  say  that  Mr.  Caatell  had  125/.  paid 
him ;  and  having  this  money,  Mr.  Bambndge 
knew  of  it,  and  consequently  was  makinj;  use 
of  endeavours  to  extort  the  money  from  him. 

They  are  far  short,  in  that  they  called  some 
people,  wlio  only  proved  that  a  note  was  drawn 
upon  Mr.  Woodward,  payable  to  him  or  bearer ; 
but  it  did  not  appear  that  Bambridge  had  any 
part  of  it. 

There  is  another  evidence,  one  Goodman, 
who  said  that  Mr.  Bambridge  had  a  view  to 
set  some  of  the  money;  one  would  have 
tnooght,  that  be  should  nave  mentioned  a  par- 
tieohir  sum.  That  seems  to  be  exceedingly 
UDnatural,  for  the  answer  Casteli  g[ives  is,  that 
ieciuritj^  was  given,  and  he  would  give  no  more. 

ConsideTi^ gentlemen,  when  this  happened; 
la  November,  when  all  the  securities  had  been 
completed. 

It  is  very  extraordinary,  that  this  witness 
ahould  never  be  called  on  before,  and  very  par- 
tieolar  that  he  should  hear  so  well.  He  was  at 
tfie  bar,  they  in  the  room,  and  the  door  shut ; 
and,  gentlemen,  I  am  instructed  to  say,  that  it 
b  imposiible  to  hear  what  any  person  says 
behind  the  bar,  that  stands  on  the  outside  of 
'    Ibebar. 

j  It  it  usual  to  take  securities  before  their  cir- 
COBWtances  are  enquired  into.  What  then  is  the 
caseP  They  stand  if  tlieir  circumstances  are 
food,  if  net  tbey  don't. 

VOL.  X?1I. 


Dow  then  stands  this?  If  these  bonds 
were  executed  on  the  Snd,  this  man  fell  sick 
on  the  Sd,  and  this  one  bond  was  only 

delivered  over  to  the  principal,  as  a  bond  Js 
bene  esse. 

What  I  should  apprehend  was  necessary  ibr 
thew  to  produce,  were  the  facts  in  the  declara- 
tion, that  he  was  forcibly  taken  away  out  of  his 
kidgings,  and  carried  to  Corbett's  house:  they 
admit  them  as  prisoners;  and  so  far  fran 
force,  that  some  of  the  sureties,  on  the  14  tb  of 
November,  said,  that  tbey  would  stand  no 
longer,  and  desired  Mr.  Gastell  to  be  taken  care 
of. 

Tliey  say  it  was  very  wronff  to  carry  him  to 
a  spnng^ngo  house ;  a  vk^usuing- house  it  is, 
but  it  don't  appear  to  be  a  spunging -house  } 
every  gentleman  is  used  according  to  bis  cir« 
cumstances ;  they  pay  one  sbiihng  for  their 
dinner,  which  is  very  reasonable,  aiM  Hopkins 
sakl  well  deserves  it.  We  say  it  is  exceedmgly 
lawful  to  put  prisoners  there;  it  is  lawfol 
and  as  lawful  as  his  own  lodgings,  and  sny 
place  in  the  liberty  of  the  rules  is  lawful.  This 
IS  not  all';  he  wentftist  to  the  tavern,  and  hi* 
servant  bespoke  a  room,  arid  had  the  very  room 
he  bespoke  ;  and  we  apprehend,  Corbett  bad  a 
lawful  authority  to  carry  him  there. 

There  is  another  fact  tftiey  have  alleg^,  I 
must  beg  leave  to  take  notice  of;  thatWhita 
was  sick  at  this  very  time,  and  ia  this  very 
house. 

These  two  charges  are  necessary  to  be 
proved  ;  but  how  have  they  proved  them  P  It 
ap|)cars  that  these  were  two  distinct  houses, 
two  distinct  stair- cases;  and,  in  my  judgment^ 
1  apprehend,  appear  to  be  two  bouses,  not  one. 

is  to  White's  being  sick  althat  time,  it  ap- 

Cears  he  was  not  sick,  and  we  shall  shew  be 
ad  taken  three  purges. 

It  is  not  only  necessary  for  them  to  prove 
that  this  man  was  sick  at  the  time  Gastell  cama 
there,  and  that  he  was  unlawfully  carried  there, 
but  it  is  necessary  to  prove  that  this  sickness 
was  infectious;  but  Gastell,  on  the  contrary, 
did  not  come  there  till  he  was  well. 

Does  it  not  appear  that  White  lay  up 
three  pair  of  stairs^  and  was  enjoined  not  to 
come  out  of  his  room,  and  that  he  rontinued 
there,  as  Noel  said,  all  the  time  P  Where  was 
Gastell?  In  one  pair  of  staurs  in  the  new 
house.  How  can  you  imagine  any  infection  to 
come  from  the  garret  down  to  Mr.  Gastell  in 
the  one  pair  of  stairs  room  P  Therefore,  it  was 
impossible  to  imagine  that  distemper  was  so 
taken. 

Here  is  a  man  visited  with  the  small-pox^ 
and  says,  *'  Pray  let  me  not  go  to  gaol,  but 
let  me  go  to  my  own  lodgmgs;"  the  bail  sur« 
render  him,  because  he  was  not  safe  at  tha 
place  where  he  lodged ;  therefore,  it  was  very 
ridiculous  for  him  to  ask  to  go  to  his  ludgingi 
which  was  unreasonable. 

As  to  the  persons  that  were  his  securities,  I 
don't  think  they  were  his  friends  in  fact ;  for 
these  men,  who  before  were  drinking  at  the  baf 
of  this  house,  designed  it  should  be  so. 
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I  matt  beg  leare  to  mike  one  oWrvatioD  -. 
■appose  there  were  aome  of  the  priioDert  had 
the  small-pox,  and  a  priiooer  comes  to  the  i^aoler, 
and  lays,  Here  is  toe  small -pox  in  a  garret,  I 
desire  tojgo  into  the  liberty ;  I  dooH  see  how  it 
can  be  mnted,  lor  it  is  impossible  for  that  or 
•nj  other  fooler,  if  a  oonta^fioiis  distemper 
comes  into  it,  and  the  well  prisoners  desire  to 
go  out,  he  sbouM  gi?e  them  the  libertjr :  if 
criminals  should  he  let  out,  it  is  ? ery  plain,  In 
that  case,  the  gaoler  must  answer  for  them; 
so  1  appreliend  it  would  be  in  civil  cases: 
therefore  1  roust  cooclodewith  saying,  that 
my  clieoU  haye  done  nothing  at  all  but  what 
is  numane  and  riglit 

Rlr.  Keitleby,  My  lord,  I  am  counsel  of  Ihe 
same  side ;  and  we  will  call  oor  witnesses. 

— —  CA^j»e/ sworn. 

Mr.  KeitUby,  Were  jou  present  on  the  14fth 
of  November,  or  at  any  other  time,  when  Mr. 
CastelPs  security  came  to  Mr.  Bambrtdge  ? 

ChappeL  Mr.  Chambers  came  and  said,  he 
was  d^erroined  to  stand  security  for  Mr.  Cas- 
tell  no  longer ;  and  Peter  Ellam  and  Gurll  the 


Mr.  Kettlch^.  What  did  they  say  to  Ram- 
bridi;e? 

ChuppeL  Thai  ihcy  gave  him  power  tu  take 
him  up. 

Mr.  Ketthhy,  Where  was  this? 

ChappeL  At  Bell  Savage  yard. 

Mr.  fffff/c6y.  WhatdidBambridgesay  in 
answer? 

ChappeL  He  believed  they  were  secure,  and 
oouM  not  imagine  the  reason  of  their  withdraw- 
ing their  security. 

3lr.  KetUebu.  What  did  they  say  to  that? 

ChappeL  vhamben  seemed  willing,  but 
Curll  Hould  not. 

Mr.  Ketileby,  What  resolutkm  was  taken 
«pon  that? 

Chappel,  He  persuaded  Ellam  to  consent, 
and  uiithing  more  was  done  then ;  and  we  left 
Castell  and  Bambridge  together. 

Air.  Kettiebtf.  What  time  was  this  ? 

Chappel.  I  donH  know  the  day. 

Mr.  Kttilehif.  What  month  was  it  in  ? 

Chappel,  In  November. 

Mr.  KetlUby,  The  beginning,  middle,  or 
latter  end  ? 

Chappei,  I  cannot  tell ;  by  a  line  sent  to 
Mr.         ■    ,  the  attorney,  it  will  appear. 

Mr.  Kettleby,  How  lung  before  he  was  car- 
ried to  Corbett'd  house? 

Chappel,  Three  weeks  or  a  month. 

Mr.  kettUby,  Do  you  know  any  discourse 
that  happened  between  them  a  httie  before  he 
vrent  to  Corbett's  house  ? 

ChappeL  Mr.  Chambers  came  to  Mr.  Bam  - 
bridge,  and  told  him,  he  would  be  security  no 
longer. 

Mr  KetiUby,  How  near  the  time  he  was 
oarried  to  Corbctt's  ? 

ChappeL  The  next  morning. 

Mr.  kettlfky.  Give  an  account  what  passed 
the  day  before  be  went  to  Corbetl's. 


ChappeL  Chambers  was  twice  with  Mr. 
Bambrid^ ;  and  the  first  time  Mr.  Bambridge 
desiretl  Mr.  Castell  might  not  he  surrendered ; 
Mr.  Chambers  waiteil  two  or  three  days,  and 
then  came  to  Mr.  Bambridge  again,  to  let  him 
know  he  would  Rurrender  liini,  and  said  ho 
would  be  his  security  no  longer;  and  Mr. 
Bambridge  said,  if  lie  would  deliver  him  up,  ha 
must  go  to  the  tij«tatf'ii;  then  Chaiubers 
went  to  one  Corbett,  aud  Corbett  raid,  he  must 
have  a  fee ;  then  Chambers  gave  him  his  fee, 
and  Chambers  said,  he  was  at  the  Kini(*s  .4niis. 
About  an  honr  after  1  saw  Corbett,  Chandlers 
and  Castell  together. 

Mr.  Ketileby.  What  did  you  see  done  ? 

ChappeL  That  is  all  I  know. 

Mr.  kettUby.  Did  not  you  go  to  the  King's 
Arms  tavern  f—^ChanpeL  No. 

Mr.  KeitUbif,  Did  you  bear  the  security  say, 
they  would  complain  to  the  judges  about  it  ? 

ChappeL  Mr, an  attorney,  was  there. 

Mr.  ketUeby,  What  did  the  attorney  say  ? 

ChappeL  I  don't  know. 

Mr.  Kettteby.  Diil  they  direct  him  to  Uke 
him  up  ?    Whom  did  Chambers  speak  to  ? 

ChappeL  To  Mr.  Bambridge. 

l^lr.  KettUby .  To  do  what  'i 

ChappeL  To  take  Mr.  Castell  in  custody, 
fur  he  would  be  security  no  lunger ;  and  deair* 
ed  that  he  would  take  him  in  custody. 

Mr.  Strange,  What  did  .Mr  Bambridge  tell 
him  waH  necessary  to  be  done? 

ChappeL  Bambridge  said  he  must  employ  a 
tipsuff. 

Mr.  Strange,  W'hal  did  Sir.  Chambers  do  to 
CorbeU? 

ChappeL  He  sent  to  Corbett  to  the  coffee- 
house, and  Corbett  said,  he  must  have  a  fee. 

Mr.  Strange,  When  was  this  ? 

ChappeL  t>ver  ni^lit. 

Mr.  Strange,    Did  Chambers  threaten  him  ? 

ChappeL  No. 

Mr.  Strange.  What  did  he  say  ? 

ChappeL  He  said  somethiug  aliout  giving  a 
fee  and  Corbett  %vent  to  the  King's  Arms,  and 
said,  he  could  not  find  him. 

31  r.  Reevet  First  of  all  Ellam  seemed  un- 
easy, but  afterwards  was  not ;  Did  Peter  Ellam 
concern  himself  after ivards  ? 

ChappeL  Ye«,  lie  srnt  a  letter  to  ftlr.  Scott. 

Mr.  Hecvei,  I  ask  you,  uhelher  Ellam  did 
uot  consent  to  continue  before  he  was  taken 
up? — ChappeL  Yes. 

Mr.  Reeves.  Did  Curll,  before  Mr.  Castell 
was  taken  up  ? 

Chappel,    I  don't  know  of  that. 

Mr.  Reeves.  You  don*t  know  of  any  others  ? 

ChappeL  No. 

Mr.  Jj:e.  flow  come  you  to  be  so  much  oon- 
cenied? 

ChappeL  1  was  to  secure  Ellam  and  myself. 
I  was  so  much  concerned,  that  he  and  1  werf 
bound  fnr  throe-fourths  of  1,000/. 

Mr.  Lee.  Who  went  with  you  to  Bambridge 
the  first  time  ? 

ChappeL  I  went  along  the  first  time  t# 
Bambcidge  with  Pctsr  Ellam  and  Ciirlh 
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Mr.  Zee,    With  what  intent  did  yoa  go  ? 

Chappel,  I  went  with  Peter  EUam  and  Curll 
with  ao  intent  to  deliver  Mr.  Castell  up,  for  1 
bad  jspven  security  to  Ellam  to  indemnify  him 
a  halt' part. 

Mr.  Lee.  To  iudemDify  him !  Did  Ellam  de- 
cline then  P 

Chappei,  Be  seemed  inclinable  to  continue. 

Mr.  Lee,  Were  you  present  when  Bambridg^ 
said  he  must  go  to  the  tipstaff's? 

Chappel.  Yes. 

Mr.  Lee,    Was  be  acquainted  with  Corbettf. 

Chappel,  I  don't  know. 

Mr.  Lee.  Was  tliere  any  body  mentioned  at 
the  time  when  you  were  with  Bambridge  P 

Chappel.  I  can't  charge  my  memory  with 
anv  name. 

&Ir.  Lee.  At  this  time  when  you  talked 
about  the  tipstaff,  was  Ellam  and  Curll  there  P 

Chappel.  No. 

Mr.  Fazakerletf.  Pray  what  bond  was  that 
you  talked  of,  that  you  were  security  ioP 

Chappel.  1  don't  hear. 

Mr.  Fazakerley,  Was  there  any  talk  then 
with  Bambridge  bow  much  the  bond  was  for  P 

ChappeL  No. 

Mr.  Fazakerley.  What  was  the  bond  for? 

Chapmel.  I  think  1,0001. 

Mr.  Strange,  You  say,  upon  Banbridge's 
interposition,  that  Ellam  was  mdaoed  to  stand  P 

Chappel.  Yes. 

Mr.  Strange.  Was  Curll  the  same  P 

Chappel.  Yes. 

Mr.  Strange.  When  was  thatP 

C/iappel.  That  was  the  first  time. 

Mr.  Strange.  When  was  the  last  time  P 

X.  C.  J.  i  don't  find  that  yoa  fixed  these 
times. 

Chambers  sworn. 

Mr.  Strange.  You  were  security  for  Mr. 
Castell  ?'~Chambers.  Yes. 

Mr.  Strange,  Give  an  account  what  you  did 
in  relation  to  that  P 

Chamben,  I  begged  of  Mr.  Chappd,  he 
having  business  every  day  in  town,  to  apply  to 
Mr.  Bambridge,  to  let  him  know  that  1  would 
be  security  no  longer ;  but  having  long  had  an 
intimacy  with  Mr.  Bambridge,  lUimbndge  de- 
aired  me  to  continue  security  eight  days  longer ; 
and  told  me,  that  White  at  the  King's  Arms 
taTern  had  given  a  note.  I  said  I  was  deter- 
inined  to  deliver  him  up.  Mr.  Bambridge 
said,  I  was  very  safe,  and  denred  I  would  con* 
tinue ;  he  had  been  the  instrument  of  my  being 
security,  and  he  wouM  not  deceive  me ;  if  be 
thought  there  was  any  danger,  he  would  advise 
me  by  letter.  I  came  to  Mr.  Castell  from  time 
to  time ;  he  told  me,  he  had  other  securitiea 
ready,  an4  it  would  be  no  inoonfenienoe  to 
him.  I  came  to  tell  him  two  or  three  times  I 
would  not  stand,  and  found  he  bad  nobody 
ready ;  and  then  went  to  BIr.  Bambridge,  and 
found  him  at  the  lodge  about  teveo  or  eight 
o'clock  at  night,  and  told  him  I  was  come  de- 
termined to  deliver  .Mr.  Castell  up;  upon 
wtoh  he  MJdf  If  yoM  wiU  Mifcr  mik  op  yoo 


most  I  asked  him  which  way  to  proceed  f 
He  said,  I  must  get  a  tipataff.  I  asked  him, 
whera  there  was  a  ttpirtaff  P  He  said,  thera 
was  one  Corbett.  1  asked  him,  what  I  musi 
give  himP  He  said  six -and -eight- pence.  I 
went  accordingly  to  Corbett,  and  tpid  him  Mr. 
Castell  was  at  the  King's  Arms  tavern,  and  I 
would  give  him  half  a  guinea  to  secure  him. 
Mr.  Corbett  went  to  the  King's  Arms,  came 
back,  and  said  he  could  not  find  him ;  then  I 
said,  I  would  be  in  town ;  and  1  lay  at  the 
Bell-Savage  inn  ;  then  1  came  the  next  morn- 
ing, and  sent  to  Corbett's,  who  came  in  his 
gown  and  slippers;  and  Corbett  said,  he 
wished  he  had  not  got  notioe  of  our  mtention  ; 
and  said  he  would  go  to  hb  lodgings;  and 
said,  he  believed  there  he  should  find  him : 
then  Corbett  came,  and  ^d  he  waa  at  hie 
house ;  and  I  gave  Corbett  half  a  guinea  ; 
and  I  went  to  Blr.  Castell  at  Corbetfs,  and  ha 
said,  he  thanked  me  for  my  civility ;  and  said, 
he  belicTed  it  was  not  an  act  of  my  own ;  aad 


I  said  it  was.  As  you  are  going  abroad,  do 
not  think  I  use  yoft  ill.  He  said.  No,  1  don't 
believe  it  was  your  own  act  I  said,  Don't  da-  * 
ceive  yourself  it  .is. 

Mr.  Strange.  Did  Mr.  Bambridge  persuada 
yon  at  first  to  be  security  f^ChanSers,  Yes. 

Mr.  Strange.  Mr.  Castell  made  no  manner 
of  objection  to  his  being  at  Corbett's,  but 
thanked  you  P — Chamben,  Yes. 

Mr.  Strange,  About  what  time  waa  this  P 

Chamben.  About  the  middle  of  November.     « 

Mr.  Strange.  Was  this  after  he  waa  sur- 
rendered P — Vhamben,  Yes. 

Mr.  Strange.  Did  he  complain  of  being  at 
Corbett's  house  then  ? — Chamben,  No. 

Mr.  Strange,  Were  you  at  the  King'a  Arma 
the  day  he  was  taken  ?'^Chambert,  Im, 

Mr.  Strange.  Were  you  with  Mr.  Bam- 
bridge P 

vhambert.  I  sent  up  to  him,  and  that  I  waa 
come  by  the  securities'  appointment ;  and  ha 
sent  word  again,  he  had  nothing  to  do  with 
him,  till  the  security  had  surrendered  him. 

Mr.  Strange.  Did  Mr.  Bambridge  at  any 
time  expostmate  with  you,  why  you  surrca* 
dered  him  P 

Chamben.  I  told  Mr.  Bambridge,  I  beard 
he  had  an  invitation  to  go  abroad  with  lord 
Londonderry. 

Mr.  Strange.  What  did  Mr.  Bambridge  aay, 
to  lead  you  to  that  answer,  to  say  that  Mr. 
Castell  was  going  abroad  P 

Chamben.  No,  I  did  not  say  he  was  going 
abroad. 

Mr.  Stranse.  Upon  the  whole,  you  say  that 
Mr.  Bambridge  pmuaded  you  to  stand  P 

Ckambert.  Yes. 

Mr.  Strange,  Did  he  persuade  you  to  stand  P 

Chamben.  Yea. 

Bambridge.  My  kMrd,  I  desire  the  wit- 
ness may  be  asked,  whether  he  did  not  say 
that  Mr.  Castell  was  going  abroad* 

L.  C.  J,  BIr.  Bambridge,  let  your  comiml 
ask  the  question. 

Mr.  Strang€.  What  did  ymi  lay  P 
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CkmaUn.  I  mil  1  bsrd  ■  ninioar ;  I  vu 
iabrmed  he  oru  ^oipff  ■k**'- 

Hr.  &ran^  1  itmx*  be  nay  U  ukW,  if 
h«  wu  DM  tvid  that  b«  «M  trouf  >hra«d  wiik 
lenl  LmdoiMhrrT, 

X.  C.  J.  Hkd  uy  iM^y  Mid  joa  be  wm 
g«ug  abroMl  wUb  Ion)  LondoBderry  ? 

CAaMien.  No,  i  did  not  tanndeT  him  HpM 
that  aooouQt* 

Hr.  StTangu  WlMt  itm  Ibe  Nil  nuoa  of 
wur  iiii  leifii  iiig  Ub  F 

CA«Nicrf .  1  wtf  uibTMad  that  he  had  nada 
Iwa  mortgagai  oT  Ua  aatoU,  om  lo  «y  loa- 
w-kw. 

Mr.  aroue.  You  nid  too  m 
ha  waa  mitv  abcMd  r— C^Miten. 

Hr.  StnMp.  Did  aa;  hodj,  as  agcvj  to 
hin,  penoaih  VMto  iPTOJie  hia  F 

Oawtnj.  Na. 

Hr.  Strtttgi.  Did  Bot  jan  kMw  aT  thai 
novlma  to  towbs«'B-1bw  bafaa  lh«  F 

Jottpk  Taimt  Kmvrn. 

fleg.  Darnell.  GirauiacoonBtof  whaljon 
ICDOW  of  the  flturcDdering  Hr.  CaMeil. 

Fmtu.  Hr.  Chambeta  came  Mreral  titoca 
to  injr  coffee- bMuai  aad  aded  when  1  nw 
llr.  Corbett  P  The  fint  time,  I  mid  I  but  not 
aeenbimii)  two  or  tbreadaya;  and  then  he 
came  again,  todtfaeibinl  tioM  CorbeUcama 
bjr,  aod  oiv  pemnt  mid,  There  ia  Hr.  Corbalt ; 
and  he  uked  Mr.  Corhrtt,  whether  be  knew 
wheraHr.Ca«tel|waar  CocbeUiaid No.  Then 
ChambMi  deaired  him  to  And  him. 

Serj.  DmntU.  What  did  Hr.  Chaaben  lay 
to  Hr.  CorbettF  Repeal  it  again. 

Vsint.  He  aaid.  When  did  tod  bw  Hr. 
Oaatdl  7  Hr.  Corbett  laid,  be  bad  ool  leen 
him  two  dayi.  What  do  yen  want  with  hina  7 
f^hambtr*  replied,  I  want  to  ipeafc  with  bim, 
Cotbeitaaked,  WhatiajonrbuaiBHar  Chim- 
r,  I  win  be  aecuritj  00  longer. 
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OiTfaett  went  nwar  to  k 
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Then 


nbnad   vith   Iba   lord   LoDdoDderrj. 

.  .     _^.  inntj  to  hMk  fbr  Ur.  Caatdl,  but 
]  hnow  DO  more  of  it,  bat  hew4  be  wa>  carried 


ttfCorMl' 

8eij.  DarnelL  Did  not  Hr.  Cbaoiben 
thmten  Corfaeit  T 

Taint.  He  uid  I  matt  lose  the  debt,  and 
if  you  ilo  not  ace  and  get  bim,  I  will  mofe 
the  Court  araintt  yaa,  and  make  yoa  pay 
the  debt,  fori  wiil  aland  iecurity  no  longer. 

Sen.  Danull.  Do  you  know  any  tbmg  of 
Ur.  Ca*ie[t'i  sending  to  Corbett'i  ? 

r.i-.  No. 

Tkomat  WooAfer  iworn. 

8eii.  DarnclL   Do  you  know  anrthinff  af 

"    •■       -       -       -     "    ■      'ihai^arwUi 


pnlmd   mc  to  ffo  or  lend   to   Mr.  Corbet's 
home,  to  ordpT  bU  raom  la  ba  got  ready. 

Serj.  Damtlt.    Waa  thai  the  nigiu  ba  WM 
Mined  to  CoibaltW^Vba^w.  Yaa. 


atij.  Darnell.  U  ia  «aid  rorbetl  took  klM 
agaioat  hw  will  f—  H'oo^yer.  I  aa't  aay. 

Heij.  DnnulL  Whea  you  rMi*ed  thM 
mMt»gt,  was  Corbett  there  T 

Woedyer,  I  can't  ba  poaitirc. 

8ci>  DamilL  Did  you  gut 

Woodyer.  I  not  oue  down. 

Hmj.  DnnttlL  By  whaaa  dirMtioMr 

W»Mfy€r.  By  Hr.  CaitaU>B. 

Set],  ItarnrO,  WbattinMr 

Woatlifer.  About  eight  or  niiM  Retook.  v. 

8erj.Danw».  What  day  F 

Wooduer,  I  don't  know. 

Seij.  DmrueU.  What  month  F 

Wi>e4,tr.  I  believe  Norarober. 

Smj.  £jrrf.  Waa  it  the  liat  lime  F 

Woodytr.  1  heliova  it  wu  ;  1  aereratwHf. 
CaateUaiW. 

Sk).  JEyrv.  Bow  hmg  did  Hr.  CaMdl  mj 
at  your  houae  T 

Iroo^er.    Ur.  CtMaU  wm  Acm  thrat  o» 

Serj.  Eyre.  Whan  did  Corbotl  aomo  to  Ufa 
himnpF 

Voo^r.  That  aame  n'tght,  I  beliera^ 

Serj.  Eyre.  Did  Corbeti  bring  hint  to  jmt 
houae  P—VoMlfn-.  No. 

Hr,  Strange.  Wbo  wm  in  oompMy  whca 
hocameinr— VWyer.  Iden'tknow. 

Hr.5rnra^  DidCorbMoomeinwitt  Unf 

Woodyir.  No. 

Mr  Slrangt.  Did  Corbet!  go  irith  Um 
mwtjt—n'aodyer.  Yea. 

Ur.  Slrange.  Did  Mr  Caatell  thwruiyafc 
wiltingoeaa  to  go  T — Woodytr.  I  did  not  bor. 

Hr.  Sirmnte.  What  tine  of  the  night  did 
bofirrtcomeP 

Woodyer.   Some  time  in  the  duik  of  Ibo 

Hr.  Fmsaktrky.  He  waa  taken  m  the  mora- 
ing  at  Underwood'*. 

Kt.Im.  WereyoaiBtbchonaawbeaHr. 
CaiteU  dm  came  fram  Hr.  Uadcrwmid'i  F 

Z.  C.  J.  1  ilont  take  Ibe  time  he  waa  tokaa 
fnm  Undirwaod't  to  be  in  ibe  ninming. 

Hr.  Faimktrlty.  Are  yon  anro  it  vao  ths 
14thaf  Noraniber?— H'lWyer.  No. 

Mr.  FauitrUf.  What  waa  itha  MJdF  Tt 
get  hia  room  readv  J~Woadytr.  Yea. 

Mr.StmnMe.  lWaw««ahaaUtobeain4P 

IFoodyrr.  Yea,  Iharo  were. 

Jofta  DdMi  iwora. 

Hr.  Slrangt.  In  Noramber  die  IM,  wow 
yoa  a  Mmnl  to  Hr.  Corbett  t—D&mH§.  Yaow 

Hr.  Strange.  Do  you  motmter  any  mi^ 
ilge  that  waa  aeni  ? 

IJmBni.  Ym,  that  a  bad  at 
fbr  Hr.  Caatell. 

BIr.  Stmngt.  Had  ha  bean  at  any  h 
fore  opon  lb*  surrander  of  taa  boil  F 

Dbww.  No. 

Mr.  Strange.  Where  did  he  ledge  bofuraF 

Doww.  At  Mr.  Voderwood'a. 

Kr.  Strang!,  Waa  there  B  bed  pnpatod  W> 
cordingly  7— DewM.  Yea. 

Kt.Strmge^  DoyoshDowthtdi^htciaar 
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i^ovfu.  No. 

Mr.  iS/raiigie.  You  My  yon  were  ill  the  hoote 
frben  he  came ;  who  came  akmg  with  him  P 

Damns.  Mr.  Corbett. 

Mr.  Strange.  Who  shewed  him  the  roomf 

Dawnu  1  thinJc  one  HoMeiworlh,  ho  wai 
chamberlain. 

Mr.  Wvnn.  Yon  attended  him  whilal  he  wat 
there? — Downt.  Yes. 

Mr.  Wynn.  All  the  time  f^Dmmt.  Yeo. 

Mr.  Wynm.  Whet  oomlittoii  of  heaHh  wm  ho 
when  he  came  io  ? 

Damns.  He  was  a  weakly  gODtlemao. 

Mr.  Wynn.  Wm  thore  aoy  o^cirwtdoNdry 
icare  taken  of  him  t 

Downs,  Yes,  he  was  pot  in  tfto  rooai  one 
pair  of  stairs. 

Mr.  W^nn.  Was  there  a  cMb kefH  thoro P 

Douns.  Yea,BadMr.BaBAhridf8andeapCafa» 
Martm  used  to  oome  to  it. 

Mr.  Wynn.  After  the  timo  hO  ww  bivoght 
inf-^Downs.  NOybefM«. 

Mr.  Wynn.    How  lenf  beA»mf 

Downs.  There  was  a  dob  in  it  two  or  tHrae 
Dights  befbrOk 

Mn  Wynn.  Didyoormasterusetofiaithhli? 

J^esmi.  At  aN  leisure-timea. 

Seij.  Eyrt.  Was  Mr.  >■■■■     ■    >  with  him ? 

Downs*  Yeow 

Serj.  £yre.  What  room  wm  that,  llwt  Ae 
bod  waa  broufpht  oat  of,  that  holay  i«  f 

Damns.  I  don't  know. 

Seij.  Eyre.  After  yon  receifod  theaMmage 
at  nine  o'cloek  st  aigfati  wm  there  a  bad 
bfoaght  down  ? 

Downs.    1  can't  tell. 

—  Hotdesworth  sworn* 

Seij.  £yre.  What  are  you  f 

Hoidesworth.  1  am  chamberhiiD  at  Mr.  Cor- 
bett's. 

Serj.  Eyrt.  How  often  wm  Mf.  Caatdl 
brought  to  your  boose  P 

Holdeswortk.  He  was  brought  hot  onoe 
while  I  was  there. 

Serj.  Eyre.  Wm  he  brooght  in  by  Tideoce, 
or  bis  own  consent  ? 

Holderworth.  He  came  in  with  Mr.  Corbett ; 
I  did  not  see  any  fioleoce. 

8er|.  £yre.  Wm  there  any  cantakctt  Of  him 
while  he  wm  there^ 

Holdeswortk.  H^ranted  for  nothuig  while 
be  WM  there,  for  he  had  etery  thing  be  aaked 
for. 

K^tti.  Eyn.  Wheo  dwhe  oome  in  P 

Htndeswortk.  AAioiiClliandiddleofNOfvinber. 
DuriM^  ten  days  before  he  IhU  sick  and  com- 
plained, he  kept  his  room  ahogather,  and  ? ery 
seldom  came  down. 

Mr.  Strange.  The  bed  that  wm  prepared  for 
him,  was  it  usually  laid  in  P 

Holdeswortk,  It  wm  abed  tfiat  bad  been  hdd 
upon ;  Mr.  Hopkim  bad  laid  upon  that  bed. 

Mr.  Kettlehy.  If  a  man  wif  gpeakh^  at  the 
bar,  could  you  bear  what  wm  said  in  tSe  imier 
room  ? 

Holdetwartk.  No,  except  hospafcofiiy  load» 


Mr.  Keltlety.  Wm  thia  ono  hoMe  whOr« 
Mr.  Castell  lay,  or  two  hOusMP 

Holdeswortk*  There  were  two  bonseO. 

Mr.  Kettkby.  Wm  there  any  Gomnlhni9ea<« 
tion  or  door  opened,  or  how  did  one  Ke  op  three 
pair  of  stairs  m  one  house,  and  one  pabr  of  stoin 
in  the  other? 

Holdestsortk.  One  pair  ofstoirft  tamed  upon 
the  left  hand,  to  go  to  Mr.  Castell's  room,  ami 
the  other  turned  upon  the  right 

Mr.  Kettleby.  What  conditioii  of  heilth  wii 
White  in  when  Mr.  CMIell  caiiie  in  ? 

Holdeswortk.  He  had  the  amall*poz. 

Mr.  Kettlehy.  How  lone  had  he  had  them  P 

BMetm&rtk.  HowMUbd. 

Mr.  KettMf.  How  long  wm  it  belbrO  Whll« 
reeoreredP  How  long  wm  it  ho  kept  ttp  ifter 
ho  r«eotored  P— Ho/cfetworf  il.  About  a  month. 

Mr.  KettUby,  Had  White  taken  any  pufgiug 
phvsie  f'-^Hoidentotth.  I  bdie? e  not 

miri.  iyre.  Wm  tbore  auy  tteftsago  sent  to 
Mr.  CMtell's  wife  to  come  P 

BMaftoc^tk.  IcaQHMy;hobodyeTercMie. 

Sen.  Eytt.  Who  protided  ri«cMarim  P 

Eundepiforth,  Mrs.  GorbOtt. 

Sen.  Eyre.  He  wanted  nothhig  f 

HeUesi^rth.  No. 

Mr.  Reeves.  Did  you  ildt  gO  tO  Jofiathtif 
IrehindP 

Holdeswortk.  I  wka  along  iHtb  him  whell 
the  tf  entleman  dira. 

Mr.  Reeva,  Bid  not  you  hike  tfway  a  bod 
from  nnder  White? 

Holdeswortk.  Yea,  aod  t  ckrried  it  into  Mr. 
Castell's  room ;  but  the  hiedsfedd  bointf  too 
little,  I  carried  it  up  another  pkir  Of ftairs,  itrto  a 
room. 

Mr.  Reeves.  How  eaiM  ton  to  pot  WlkSto 
out  of  his  bed  P  What  die  you  put  ondei^ 
White? 

Holdeswofth.  1  put  asoood a  bed  M  that 

Mr.  Reeves.  Did  not  White  keep  his  bed? 

Holdeswortk.  Tea. 

Mr.  Fagakerley.  Did  ooi  White  continue  in 
the  MRie  room  ? 

Hoideswortk.  He#Mrettofed  into  another 
room. 

Mr.  Fazakerlev.  Where  wm  that  P 

Holdesmorth.  In  the  next  garret. 

Mr.  Fatakerky.  What  wm  the  oAeADing  of 
tomhig  White  oOf  of  one  bod  into  another  P 

Holdeswortk*  ItwMlhrtheeoDrettienceof  0 
fiio. 

Mr.  FoMokerley.  Did  White  make  any  com* 
phunt  that  you  luut  taken  away  his  bed  P 

Holdetwortk.  1  believe  he  wouM  not  bATo 
had  it  taken  away. 

Mr.  FoMakerley.  Let  me  ask  you  about  the 
stsir-caae.  Was  there  no  couimunicaiiou  to 
go  from  Mr.  Caateirs  room  up  that  atair  cafelf 
to  White's? 

Holdeemortk.  Yea,  when  you  go  up  Onotlier 
part  of  the  atair-  case. 

L.  C.  J.  You  say  thai  there  are  two  hooaea^ 
and  that  there  is  but  one  stafar-caM  ? 

Mtf  Ftuasketky.  When  the  two  hoosea  were 
kad  mto  one,  the  first  pair  of  stoiiO  aorved  both 
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IviHMt.    Did  Dot  Mr.  CasU'll  lay  up  one  pair 
•f  stairs? — HMauorik,  Yes. 

Mr.  FaMakrrley.    Can  you  go  dowu  ataira, 
Wilhoat  i^inis  by  Blr.  Castoir*  room  ?  i 

Hold^orth,  No.  j 

L.  C.  J.  I  tlioutflit  ibe  houaea  were  hiit  into  j 
•oe,  till  you  come  !•»  ihe  top  ?  j 

Mr.  Fasakcrlep,  la  not  one  of  the  atair-caaea  j 
Itopped  up  ^-^HMntcarth.  Yes. 

Mr.  Faiakerlftf.    How  long  was  tliia  before 
Iff.  Castell  caine'in  ? 

Hddetwarth.  Fire  or  six  daya. 

Thomas  Norton  awom. 

Blr.  Strange.    Do  yoa  remember  any  mea 
iffe  brought  from  the  King'a- Arma  tavern  ? 


Gardiner  aironi. 


sage  Drongni  irom  uh?  aju^  »-/&rui«  wvcih  ♦  mr,  Aeitieoy.    un 

Jforton.  Yei,  it  waa  to  ha? e  a  fire  laid  in  the  '  h^,e  he  waa  placed  ? 
beat  room  ID  the  hoiiae«  and  the  best  bed  to  he  '      ^     -         —       . 

made. 

Mr.  Strang  Whom  did  it  oome  fiom  ? 

Norton.  From  the  King's- Arms,  from  Mr. 
Castell. 

Mr.5fy«ng«.  Waa  that  the  beat  room  in  the 
hooae  that  he  waa  in  f '-Norton.  Yea. 

Mr.  Strange,  Do  you  remember  hia  coming 
InT^Norton.  Yea. 

Mr.  Strange.  Did  he  come  in  of  hia  oirn  ac- 
0Mrd  f ^Norton.  Yea. 

hU.Strai^e.  Did  you  oboerve  any  violence 
uaed  to  him  f— Norton.  No. 

Mr.  Strange.  Had  he  all  the  aaaiatance  ne- 
ceimry,  whiw  there,  and  while  ill  ? 

Norton.  He  had. 

fir.  Strange.  Who  provided  it? 

Norton.  Mrs.  Coibett 

Mr.  Strange.  You  know  the  situation  of  the 
bar? — Norton.  Yea. 

Mr.  Strange,  Suppodng  then  a  peraon  comea 
down  to  the  oar  to  ask  for  any  thing,  and  any 
body  was  in  the  room  behind  the  bar,  in  case  the 
door  was  shut ;  ooold  yon  hear  what  waa  aaid 
indiaooorae? 

Norton.    I  think  you  could  not. 

Mr.  Strange.  Do  you  know  one  Goodman  ? 

Norton.  Yea,  Tcry  well. 

Mr.  Strange.  Did  you  ever  bear  him  give 
any  auch  aa»unt  till  of  late  ? 

Norton.  Never  iu  my  life. 

Mr.  Strange.  How  long  have  you  been 
there  f—Abr/on.  Two  years. 

Blr.  Strange.  How  fong  baa  Goodman  been 
there  ?<—^orf  on.  Six  months. 

Mr.  FazakerUy.  Is  not  that  partition  a  very 
thin  one? 

Norton.    Yes,  it  is  wainscot. 

Mr.  FoMakerlif.  Did  you  ever  hearken  to 
hear  what  was  aaid  in  that  room  ? 

Norton.    No. 

Blr.  FoMakerley.  I  suppose  you  are  a  drawer 
there  ? — Norton,  I  am  a  servant. 

Blr.  Fatakerley.    What  are  vou  ? 

Norton.  1  keep  the  key  of  the  door ;  I  must 
hear  if  any  one  can ;  1  stand  near  the  door. 


Mr.  Kettle^.  Did  you  attend  Blr.  Caslall  in 
hisillnfsis?— Gar</ifi^.  No. 

Mr.  Kcttichif.  Can  yongtreanaoooontwhal. 
condition  he  was  iu  ? 

Gardiner.    No,  he  was  not  sick  when  I  aaw 
him. 

Mr.  Kettleby.  Were  not  you  with  him 
he  was  stck  ? — Gardiner.  No. 

Mr.  Kettlehy.    Did  you  go  with  him, 
he  waa  charged  in  execution  f 

Gardiner,    Yea,  I  askeil  him  how  he  had 
been  useil ;  be  said,  with  great  civility. 

Mr.  Kettieby.  What  house  waa  he  in  ? 

Gardiner.  At  the  lioyal  Oak. 

Mr.  Kettieby.    Did  you  ask  him  in  what 


Mr.  Fazakerley.  Is  that  made  up  to  tbeciel- 
■     "        .  Yea. 

FOmer,  Does  the  bar  go  up  to  the  top  T 


ibg  f'^Norton 
Mr.  FOmer. 
Norton^  Yes. 


Gardiner.  He  aaid  he  waa  placed  at  Mr. 
Corliett's  house,  at  hia  own  reqneaL 

Blr.  Kettieby,  How  did  he  say  he  was  ONd  P 

Gardiner.  With  great  civility. 

Mr.  Kettieby.  How  kmg  beAce  he  died  f 

Gardiner.  I  don't  know. 

Mr.  Kettieby.  Waa  it  a  year  P 

Gardiner,  f  believe  it  was  about  fomtoaa* 
dava. 

Mr.  Kettieby.  Were  not  you  charged  in  exe- 
cution at  the  aame  time  ?—*Gartfiiier.  Yea. 

Blr.  Ktttieby.  When  were  vou  charged  f 

Gardiner.  The  last  day  of\he  term. 

Mr.  Faiaheriey.  How  came  you  to  aak  hifli 
auch  a  c|ueation  P 

Garner.  1  went  from  Corbett'a  with  hiBt 
aiki  came  back  to  Corbett's  again. 

Mr.  Fatakerley.  How  many  thnea  were  yam 
in  company  with  him  after  f 

Gardiner.  1  never  waa  in  company  with  hioa 
but  at  that  time. 

Blr.  Fiimar.  Do  you  know  when  hehad  Ihn 
amall  pox? 

Gardiner,  I  heard  he  had  the  amaD  pox,  aai 
died  in  a  fortnight 

^nne  Blake  awom. 

Mr.  Wynn.  You  were  in  the  houae  when  Mr* 
Castell  lay  Ul  ?— Mra.  Biake.  Yea. 

Mr.  Wynn.  Waa  he  provkled  with  aQ  nccea. . ; 
aaries? 

Mrs.  hiake.  Yea,  I  waa  praaent  at  making  of 
harUdiom-drink,  before  he  nad  the  amall  pos* 

Blr.  Wynn.  Was  he  allmled  with  an  afo-   ' 
theaaryP  ^ 

Mra.Bi!fik^.  Idklnotaee,!  waaaickbeim^ 
hand. 

Mr.  Wynn.  Pray  did  you  know  the  care  tiWI 
waa  taken  to  prevent  the  diaeaae  from  the  ether 
prisoners  ? — Mrs.  Bialu.  I  aaw  no  dtseaaa  nftar,* '' 

Mr.  Wynn.    Waa  the  room  funiabed  wilk  ^\ 
good  furniture  ?*-BIra.  Biahe,  Yea.  '' 

Blr.  Strange.    What  waa  the  matter  fpidi    ) 
him  ?  :  * 

Mrs.  Biake.    He  had aflnx  upon hua  rnkm  i 
he  came  in.  . '' 

Mr.  FOmer.  Had  you  ever  the  anall  pes^ 

mr9.  Biake.  No.  -•;*! 

Blr.  FOmer.  When  he  had  theimallpoaK|WCil!^ 
notyoBicflsovcd.'  ',  ^'" 
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Mrs,  Tilaki.  Aftn  be  died,  1 UJ  \ft^e  to  go 

Mr.  Strang*.  Wm  natthelioute  «o  rommo- 
iiom,  tliat  as  Vtm  l»y  up  >*»  P*''  "^^ '^^*"''  >°" 
thwmlitymirieifsareF— Mfl.  BioAc,  Yen. 

Mr.  Sf  range.  You  did  DOlcatcli  then)  F 

Urn.  fi/<t/[i:.  Nu. 

Mr.  Straaee.  Did  Wbile  cnme  ilowa  before 
Hr.  Cftttcll  (Tied  7 

Mrs.  lilake.  IwMkeptfromMliite.beMUSO 
I  bad  not  had  ihem. 

.  Moorawom. 

Ben.  Haakins.  Did  you  «tend  Mr.  CflWell  P 

Jfoor.  Yn. 

Serj.  Huitki«$.  Yoa  are  M  opolbewry  as 
well  asa  (iirctnii? — Moor.  Y*t. 

Stirj. /Jaiufttni.  la  whatminoerUiil  youtake 

.  Ifoor.  1  wu  orderad  tu  aUenrl  Mr.  CbsIcU, 
and  accordiogly  I  went  to  bim,  arnl  Ibunil  him 
in  bed,  in  o  rery  confenieol  warm  roimi :  ilie 
•mall  [inx  was  nol  then  come  oui,  hni  ap- 
peared in  iwo  ilaja  after ;  be  aeeiiied  alarmprl 
at  the  distemper,  but  did  not  ny  he  «a»  "mler 
■Df  (Treat  concero  ur  alarm  fmra  the  confine' 

Serj.  Hawkint.  Wlio  was  to  attend  him  ? 

Hour.  The  re  was  a  nune.  Hedidnolseem 
to  want  any  thing ;  there  was  a  foi"!  fire  keiit ; 
I  ordered  her  w  to  do,  and  be  hud  every  ihing 
rjren  him  in  sood  order. 

Serj.  IlaxkiTU.  Did  he  make  miy  cnmplaial 
ofCorbett 

^'n.  he  never  said  aoT  lliiii^ 


na«  an  utler  Strang 
ibccory  employed. 

—^  Smith  sworn. 

Mr.  Strangt.     At  the  time  Mi 
ill,  Cnrbetl  came 
house  r — $niitk.  YeK. 

Hr.  Strange.  Tell  what  pass«d. 

Smith.  I  think  it  was  the  and  or  Sid  nf  De- 
reiuber,  Corbetl  cnme  lo  Mr,  Bambii.l^ie,  niid 
llambridttB  was  in  the  parloar ;  I  imt  siliiinr 
llieie ;  we  were  nol  roM  fnm  Inli'e,  anil  Mr. 
Corbetl  was  telling  Mr.  Barabritlue  "f  'I'e  nffaiis 
of  the  prison,  and  said.  Poor  Mf.  Cnsieli  is  not 
well;  and  Bambridge asked wbut»usilieuisl- 
ler  with  him  ?  He  said,  he  bad  caught  culd. 
Uambrid){e  sud  lie  itha  lery  sorry  for  ' 
•Did,  GiTB  my  »ervice  to  your  wlI"  '"< 
berio  take  care  of  him. 

iU.  Strange.  WhatdidMrBainbridtteask? 

Smith.  Mr, Bambridee asketl  «lini  "aslhe 
Blatter,  and  CorbeUsaid  he  bad  caujjhl  void. 
SometbioK  of  the  aBsirg  of  the  prison  rtijiiirtiiff 
the  direction  of  Mr.  BamhrlifRC.  ihe  ntixi  day 
Corhett  came  again,  and  Bambrid;re  ask' d  lum 
how  Mr.  CosleU  dil ?  Mr. CorUeii  aaiit  lie  h»d 
got  tlie  snudi  pox,  and  said  ibe  gentleman  iii  the 
EoQse  were  fery  upeaav  albiabtinr in  tUo  mid- 
dle of  Uie  house,  imllie  wai  tlimking  to  have 
him  removed  a  room  higher;  .mJ  Mr.  Bam- 
bridge  said,  be  would  ddI  hafl-'  liim  remored 
higbrru  till  haBn,U  nn  AanikoCiwUiti 


I,  and  desire 
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but  if  IbagNillemen  were  uneaiy,  ha  woild 
havti  diem  removed  into  the  prison. 

Martin  sHora. 

Hr.  Strange.  1  ask  you  if  you  wet«  bM  of 
the  club  with  Mr.  Casiell,  in  Corbeit's  bwM  t 
■  Martin.  Yea. 

Ur.  Straw.  Were  you  present  at  ihe  olak 
tlie  lait  time  Mr.  CasteJI  was  brooght  there  T 

Martin.  I  think  I  was  there  ibat  mgfal  he 
ivaschargvd  in  exeeulioo. 

Mr.  Strange.    I  aak  you  whether  Mr.  Cor- 
bett  and  Caatell  were  there  in  a  friendly  man* 
ner,  when  together  ?— Jlfarlia.  Yes- 
Mr.  &«»«.  Sotbcy  were  together  t 
Martin.  Yes. 

Mr.  Strange.  Was  Mr.  Bambridge  iberaF 
Martin.  Mr.  Bambridge  did  nol  come  to  thr 
cluball  tbat  term. 

Mr.  Strange.  Iterc  is  one  thing  I  most  Uka 
no(iceof,that  the  paper  Ellam  owned  Ids  band 
to,  may  be  read. 

Seij.  Haakini.    Were  yon  with  Mr.  Castell 
all  the  time  of  his  late  illneaT 
JtfortM.  I  visited  him  conHantly. 
Serj.  Hawkini.   What  did  ba  «y  as  Is  bis 
uinjtef 
Juarfia.  I  never  heard  any  CMDplaliit. 
Serj.  Hawkmt.  Bow  often  4U  |«u  go  to  see 
hipi? 

Martin.  Erery  day  at  Cntbett'a. 
Serj.  Hamkint.  Did  you  aver  bear  him  eon* 
plain  of  Bambridge  r 

Martin.  It  was  the  MCOod  day  after  tba 
gmall-pox  conic  out,  I  went  into  the  room  to 
him ;  I  could  not  see  him,  beii%  in  bed,  but 
he  knew  my  voice,  and  lie  wouM  have  had  ma 
drank  something.  1  was  immedialely  called 
out  of  tiie  room,  and  Ur.  Cutell  would  not 
have  had  me  gone;  I  lold  bim  I  must,  bul 
would  rptnrn  noon  ;  and  when  I  went  down,  I 
taw  Mr.  Bambridge  there,  and  I  luM  bim  Ur. 
Castell  bad  tlie  tiiiall-pox ;  and  Hr.  Bainbriilgs 
s^  he  was  very  sorry  for  it,  but  he  bad  trifled 
with  bim  and  himself  loo :  When  1  went  up 
Mr.  Caatell,  and  tohl  him  that  )  had 
luld  Mr.  Bambridgethat  bewasvery  illoflha 
small-poK,  and  tint  Mr.  Bunbridge  said  ha 
was  very  Borry  fur  it;  (I  would  nol  mention 
the  rest)  Mr.Citslell  anid,  Fur  GimI's  sake  don't 
mention  his  iiame,  I  cau't  bear  to  hear  of  it. 

Sen.  Hankint.  An  lu  the  temper  of  Mr. 
Castell,  was  be  reserved  ? 

Uarlin.  lie  was  very  free  to  oonversatiOD, 
but  not  free  in  telling  of  his  circumstances. 

Mr.  Grange.  1  desire  the  paper  Ellam  own- 
ed his  bMDd  tomay  be  read.  [Which  wat  ac< 
cordingly  produced  and  read,  and  appeared  to 
be  a  bin  of  sale,  dated  the  99d  of  October. 
1188.] 


Ur' Strange.  The  witoew,  when  I  came  to 
Mk  (br  the  bUI  of  sale,  dpi  not  remember  wbt« 

L.  C.  J.  But  what  use  ia  it  off 
JoiU  King  swnn. 
Hr.  KtttUg.    Did  van  bow   what  Hr. 
.pfrtiBmhmfhtwMr.CMMi'sF 
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No. 


Mr.  Kettkbjf.  Do  you  know  how  Bambridgo 
behof  ed  to  bim  after  r 

King,  1  was  to  dedan  HoMton  bd<1  Nut 
agaiaat  Mr.  Caatdly  aad  fiimbridfo  apfMarod 
not  only  aa  gaoler,  Uil  as  liii  attorDey«  and 
paid  me. 

Mr.  KeitUk^.  How  did  Banhridge  bekare 
bimaeirr 

King.  Verv  bandioinol y. 

Mr.  KtttUh.  In  wbal'  capacity  did  Bam- 
k^act? 

Kiug,  Mr.  Bambridyo  wat employ od  by  Mr. 
Castell  as  bia  attomey. 

Mr.  JCealely.  Did  m»t  you  aay  Bambridge 
lent  biro  roonev  ? 

Klmg.  He  feot  him  a  guinea  to  clear  the 
tcore. 

Mr.  KettUby,  Did  he  lend  bim  any  more  ? 
and  what  f 

KUtgm  Mr.  Caftell  complaiaed  be  had  not 
money  to  pay  the  reckoning,  and  Bambridge 
paid  it  for  him. 

Mr.  Kettltby,  When  was  thia  ? 

King,    It  wai  the  SUt  of  Nofember,  1733. 

Mr.  KeiiUbw.  You  ean  be  poaitiva  to  the 
time? — King,  les. 

Air.  KtttJeky.  How  many  timet  were  you 
in  company  bemreP 

King,  Twice ;  but  I  never  wms  with  biro 
but  once  at  Corbett'a. 

£.  C.  J.  Then  thia  flat  of  November  wasat 
Corbett'a  ?—Jriji^.  Yea. 

Mr.  Ktti§ky.  There  it  was  he  lent  the  mo- 
ney f'-^King.  Yea. 

MT.KettJehsf,  Was  there  any  dierespect  to- 
wards Mr.  CaaleH  shewn  by  Mr.  Bambridge? 

King,  I  never  aaw  any  thing  like  it. 

Mr.  KettUby,  I  ask  yon,  whether  Mr.  Bam- 
bridge did  say  any  thing  upon  his  giving  secu- 
rity? 

King,  Mr.  Banftbridge  aaid,  he  should  he 
ready  to  do  biro  any  aervioe. 

Mr.  Faxakerky,  Did  ho  do  any  other  than 
attorniea  usually  do  for  their  clients  ? 

King,  Attorniea  very  seklom  pay  their 
dienta  reckonings. 

Mr.  FaxaktrUy,  Was  there  not  then  judg- 
ment against  flowson  } 

King,  No,  1  have  always  been  coneemed 
for  Howson. 

William  Howson  sworn. 

Mr.  Kettlehy,  I  ask  you,  whether  you  were 
ever  in  company  with  Mr.  Castell  and  Bam- 
bridge, after  he  was  surrendered  at  Mr.  Cor- 
bett*s?^ Ifowtcm.  I  don't  know  that. 

Mr.  KettUby,  Were  you  ever  in  company 
with  them  ? 

Howum,  Yes,  Mr.  Castell  employed  Mr. 
Bambridge  as  his  attomtiy ,  to  make  up  a  matter 
between  me  and  Mr.  Castell. 

Mr.  KtttUby,  When  was  this  ? 

Howson,  In  November  bejfbre  he  had  the 
small-pox. 

Mr.  KettUby,  Did  tou  obsarra  any  dislike 
between  him  and  iH^nbri^gc  ? 
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Hmon.  Ididnotknowthathowaawarieot 
lie  acted  as  his  attomey . 

L.C.  J,  Thb  waa  Wore  he  OMM  to  C^^ 
bete8?»li0MNi.  Yes. 

L,C.J,  Wherewasitat? 

Ifowiofi.  The  Kittg'a-Arma. 

■    '    '■■  Mecrsawora. 

Mr.  KHtUby,  Do  you  know  any  tfabcthal 
pasted  between  Mr.  Castell  and  Mr.  Bui« 
oridge  ? — Meern.  Yes,  I  desbed— 

Air.  KeitUby,  What  month  waa  it  m  f 

Meets,  I  cannot  tell. 

Mr.  Kettldby,  How  long  before  Mr.  Caitdl 
died? 

Murs.  About  ten  days. 

L.  C,  J.  What  were  the  particular  marfca  of 
friendship  that  Bambndge  shewed  ? 

Jfeers.  Bambridge  appeared  to  behava  with 
dvility  tobim;  hedeaireid  ■  ■■ 

In  C.  J.  I  cannot  understand  a  word ;  be 
moat  explain  bimsdf. 

— « IhKnshtnd  sworn. 

Mr.  Ktttltby,  Do  you  reasemher  the  day 
when  Mr.  Bambridge  waa  admittod  wardatt  of 
the  Fleet? 

Tawnshend,  1  do  not  remember  the  day  par- 
ticularly. 

Then  Juma  Codnor  waa  again  called. 

Mr.  Keitleby,  Were  you  at  any  time  ooa- 
ceriied  in  taking;  securities  ? 

Coduor,  Yrs ;  at  the  time  of  Mr.  CnatcU'^ 
first  commitment,  and  being  |Nit  in  coato^  al 
Corbett'a. 

Mr.  KetiUbv,  You  acted  in  taking  aacoTH 
tics ;  pray  look  u|ion  this  bond,  and  saaif  it  wan 
taken uy  yon? 

Codnor.  1  believe  it  was  all  my  hand- writing 
except  tlie  namea  of  tlie  persons  subscribiqf  na 
witnesses  and  parties^ 

Mr.  KfttUby.  Did  you  reeeive  any«  aai 
what  directions  from  Mr.  Dan»bridge,  aa  lo  Mr. 
Cafitell? 

Codnor,  1  received  dirrctiitnsfrom  Mr.  Bao^ 
bridge  to  attend  Mr.  Castell. 

]£r.  KeilUby.  Did  he  go  to  CastdIP 

Codnor.  Never:  be  sent. 

f\T,KetiUby,  Wbal  was  the  purport  of  tho 
boml? 

Codnor,  The  purport  of  the  bond  waa  dM 
bene  esse.  « 

Mr.  KcitUby.   Were  there  any  other  baodi^ 
during  the  time  yon  acted,  given  over  to 
bdd(;^  I  or  that  one  only  ? 

i^nor.  I  cannot  recollect  that;  I 
I  took  two  bonds ;    I  believe  they  ware  ool/ 
bound  de  bene  eue, 

Mr.  Keitleby.  Were  these  abadute  bondi^  or 
bonds  dc  bene  esse  f 

Codnor,  As  to  tlie  first  bond,  the  partiaa  aal 
being  found  auffideut,  the  ueualty  — -»-^. 

Mr.  Strange,  How  much  was  the  penalty  f 

Codnor,  One  thousand  pouoda.  It  waft  or- 
dered  to  lie  cancelled,  and  a  bo«id  taken  4$\ 

Mr.  Strange,    Was  that   bond 
completed,  or  dona  de  bene  etm  f 
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Codwt,    TTvCffe 
ported. 

BIr.  Wynn,  Wfts  that  indorseoietit  made  at 
tbe  time  r — Codnor,  It  is  my  band- writing. 

Mr.  Wynn,  What  was  wrote  there? 

Codnor.  De  bene  este. 

Mr.  Wynn,  Was  it  done  at  that  time  f 

Codnor.  I  miiifht  go  into  the  office. 

Mr.  Wvnn.  Was  it  usual  to  let  parties  exe* 
elite  bonds  before  enquiry  was  made  ? 

Codnor.  Yes ;  it  was  the  daily  practice. 

Mr.  Reeves.  You  say  it  was  the  usual  prac- 
tice to  take  bonds  de  bene  etse^  and  yoa  say  tbe 
other  bonds  were  cancelled  ? 

Codnor.  1  believe  so. 

Mr.  Reeves.    Did  you  see  them  canceHed  ? 

Codnor.  I  did  not. 

Mr.  Reeves.  I  ask  yoa  thtn,  whether  it  was 
usual  for  you  to  cancel  a  bond  that  was  good 
before  another  was  executed  P 

Codnor.  1  would  not  ba?e  taken  apon  me 
then  to  have  done  it. 

Mr.  Reeves.  Do  you  know  it  was  done? 

Codnor.  1  can't  say  I  do ;  it  was  usual  to 
take  new  bonds  de  bene  esse  :  when  bonds  given 
before  were  cancelled,  and  the  persona  had  been 
cnouired  after,  and  not  found  sufficient 

Mr.  Reeves.  What  were  your  orders  ? 

Codnor.  My  orders  were  to  take  the  securi- 
ties from  time  to  time  as  they  came. 

Mr.  Reeves.  So  }  ou  took  tnem  de  bene  esse  f 

Codnor.  Yes. 

Mr.  Fuzakerley.  You  say  you  have  got  a 
fnethod  to  take  bonds  de  bene  esse  :  did  not  you 
take  a  bond  de  bene  non  esse,  which  he  was  in 
execution  for  ? — Codnor.  Yes. 

Mr.  FaxakerUy.  What,  do  you  take  double 
times  ?— 'Codnor.  Yes. 

Mr.  Fazaktrley.  Did  you  say  how  much  be 
fras  in  execution  for  ? — Codnor,  No. 

Mr.  Fitzakeriey.   Do  you  know  how  much  ? 

Codnor.  Yes. 

Mr.  Fazakerley.  Was  there  any  thing  more? 

Codnitr,  No. 

Mr.  Fazttherley.  Then  that  was  500/.  ? 

Codnor.  Yes. 

L.  C.  J.  So  your  constant  practice  is,  that 
the  securities  are  first  bound,  and  then  yuu  en- 
quire after  them  ? — Codnof.  Yes. 

L.  C.  J.  You  say  you  took  these  bonds  by 
Mr.  Rambridp^e's  directions? — Codnor.  Yes. 

L.  C.  J.  What  did  you  do  with  the  firbt 
bond? 

Codnor.  I  can't  charge  my  memory. 

L.  C.  J.  Are  you  sure  you  took  but  t;vo  ? 

Codnor.  Yes, 

Mr.  Strange.  It  was  very  probable  that  these 
eopic  might  demand  1,000/.  bond;   the  oilier 

nd,  when  given,  was  for  9,000/.  What  was 
the  reason  of  your  taking  a  larger  security  ? 

Codnor.  I  received  three  Habeas  Corpus'?, 
which  was  the  reason  of  taking  so  large  a  secu- 
rity (8|)eakiog  to  Mr.  Strange.)  We  alitays 
take  srtrurity,  though  chared  by  tbe  same 
plaintifT*  for  two  sums. 

L.C.J.  Isthat  usual?— C(nIm^.  Yet. 

L.C.J.  SotbatyoatakiMCarit/fbftliedt- 
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claratioA,  and  take  security  for  the  subsequent 
charge  in  execution. 

BIr.  Faxakeriey.  When  was  tbe  last  secant/ 
given  ? — Codnor.  About  a  week  after  the  first. 

Mr.  Fazakerley.  Observe ;  if  an  action  ia 
brought  tor  SOO/.  and  you  take  security,  and  a 
week  after  that  judgment  is  had,  do  you  take 
other  securitv,  and  double  the  sum  ? 

Codnor,  Not  without  a  Habeas  Corpus  is 
brought. 

Mr.  Fazakerley.  So  you  don't  increase  the 
penalty,  unless  you  distrust  the  value  of  tbe  bail? 

Codnor,  No. 

Mr.  Fazakerley.  Because  f  observe  a  grea( 
many  judgments  are  given  before  tbe  security 
is  increased. 

JL,  C.  J.  Tbe  last  bond  was  executed  the 
1st  of  December,  and  he  was  taken  ill  the  Sd. 

Mr.  Strange.  My  lord,  we  shall  call  no  more 
evidence,  but  submit  it  here. 

Mr.  Reeves.  My  lord,  I  must  beg  leave  te 
take  notice  of  the  objections  they  have  made. 
The  first  is,  that  he  went  voluntarily  to  Cor^ 
bett's ;  that  it  was  his  own  desire.  In  answer 
to  that,  if  our  witnesses  are  to  he  credited,  we 
have  proved  the  w hole  appeal .  We  have  proved^ 
he  was  taken  forcibly  ;  I  humbly  apprehend 
that  was  sufficiently  proved ;  for  if  Corbetfi 
took  him  without  his  consenti  it  was  forcibly, 
and  it  if  as  unlawful ;  it  will  warrant  tbe  de- 
claration of  appeal. 

The  next  fact  is,  that  he  was  carried  to  the 
house  of  Richard  Corbett,  where  one  Joseph 
White  was  then  ill  of  the  small-  pox.  The  ob- 
jection did  arise,  that  it  was  laid  to  be  the  house 
of  Richard  Corbett,  which  was  one  house,  and 
here  are  two ;  one  where  Joseph  White  lay 
sick,  and  they  say,  he  was  carried  to  the  other. 
As  to  that,  it  appeared  by  tbe  evidence,  that  be» 
fore  this  fact  happened,  they  were  made  into 
one  house;  and  notwithstandini^  they  were 
made  into  two  dwelling-houses  before  Casteli 
was  put  there,  our  witnesses  say,  they  uont  up 
stairs  into  one  and  the  same  house ; '  and  that 
Mr.  Casteli  was  carried  to  tbe  house  of  the  said 
Richard  Corbett,  where  Joseph  White  \>as  ill 
of  the  small -pox. 

The  other  objection  is,  that  Joseph  White 
was  ^ell  of  the  hmall-pox  ten  days  i)efore  Mr. 
Casteli  was  brought  there.  My  lord,  we  ap- 
prehend that  thut  is  contradicted  by  their  own 
evidence ;  that  the  man  was  well,  and  looked 
upou  to  be  recovered  ;  for  I  must  beg  leave  to 
observe,  that  upon  the  c«  itknce  uf  Holdcsworth, 
it  appeared  that  White  was  blind  at  that  limo 
when  Casteli  came  in  ;  and  he  remained  there 
a  considerable  time  after  Casteli  was  brouj^ht  in. 

As  to  the  points  of  law  insisted  ou  by  the 
gentlemen  on  the  other  side,  I  must  submit  it 
to  your  lordship,  whether  this  proof  is  not  suf- 
ficient to  support  the  appeal ;  that  he  was  car- 
ried against  his  consent  to  an  unlawful  con- 
finement, and  at  a  spunging-house. 

Mr.  JStrange.  The  point  of  law  is,  Whether 
he  was  unlawfully  taken  ?  And  though  he  was 
milawfnlljf  coofined,  ye$^it  doB*t  make  an  ub- 
lawful  takiog. 

to     ^ 
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ioK  of  biro  f  llamaD  bcMlies  may  bmtht  lirlh 
bfecCioni  yapoars. 

Mr.  Faiakeriey.  Wedenre  to  call  Nad  agaiiL 

Noel  ttandiog  up  again. 

Mr.  Fazakerley.  What  has  been  the  magVf 
where  id  artioD  has  beea  brought,  and  aecorHj 
gifen  for  100/.  and  judgment  gifcn  npoo  tbw 
action  ? 

Noel.  1  donH  know  what  it  was  Ibca; 
but  Bincp  Mr.  Gambier^B  time,  where  a  priwoer 
is  charged  with  mesne  process,  we  bate  takes 
the  bond  for  the  sum ;  out  wlien  in  exccutioa, 
take  the  bond  in  a  double  peualty. 

Mr.  Fajakeriey.  We  desire  to  call  Jonathan 
Ireland,  to  ask  him  a  qursiion  or  two,  aa  to  n 
declaration  of  Iloldsworth. 
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X.  C.  /.  Thouffb  be  was  lawfully  taken,  yet 
be  ought  Bot  to  be  unlawfully  conBned.  lie 
was  carried  into  Corbett's  on  the  14tli  of  No- 
vember, and  the  fif\h  bond  was  given  the  Istof 
I>»:ember ;  which  was  a  great  while  aHer  he 
was  taken  in  custody. 

Mr.  RccTct,  There  was  a  third  bond  given 
for  1.000/.  one  was  in  July.  In  order  to  make 
these  iiouds  clear,  they  should  be  pro4luce<l. 

Mr.  Strange.  Codnor  swears,  that  be  took 
but  two. 

Mr.  Reeva,  It  was  sworn  by  Ellaro  that 
there  were  five. 

Serj.  Dame//.  Theoonfinement  was  a  proper 
€on6neineot.  A  tipsuflfs  house  is  a  proper 
confinement,  and  the  taking  was  not  an  unlaw- 
ful taking. 

L.  C.  /.  Ts  there  not  a  difference  of  being 
oarrieil  into  the  rules?  If  not  in  the  rules, 
it  is  not  a  part  of  the  prison  ;  if  not,  erery 
prisoner  that  escapes  and  dies,  the  gaoler  is 
answerable  for;  and  a  prisoner  beinc  there, 
will  not*  be  looke<l  upon  to  be  a' prisoner  at 
large :  erery  pa  it  of  tlie  rules  is  a  part  of 
'the  prison,  ifirui^h  nr>t  within  the  walls  :  it  it 
is  not  in  the  prison,  then  there  is  an  end :  it 
was  both  illegal  to  carry  him  there,  and  confine 
hiui  there.  There  is  anoUier  consideration ; 
they  say,  capitally  guilty ;  1  dnu*t  know  bot 
that  is  the  case  here ;  but  then  it  i»not  laid  so 
in  tbe  declaration.  If  a  prisoner  dies  by  duress, 
the  gaoler  is  cruiltv,  and  capitally  guiliy. 

Mr.  Lee.  We  numbly  apprehend,  that  the 
case  roust  be  considered,  that  he  did  with  malice 
afbrethought  murder  the  said  Robert  Castell. 

X.  C.  J.  The  law  makes  it  so. 

Mr.  Lee.  Therefore  1  apprehend,  from  the 
naiure  of  the  thing,  and  his  behat iour,  that 
it  must  be  taken,  that  in  this  case  they 
did  feloniously  carry  this  man  to  the  house 
of  Richard  Corbett;  but  that  must  be  de- 
cided b^  the  evidence.  Tliey  knew  the  house 
to  be  infected;  therefore,  whether  the  ori- 
ciinal  taking  him  up  was  legal  or  illegal,  is 
the  thing  to  be  considered ;  if  he  was  only 
taken  up  to  be  carried  into  the  gaol,  it  will  have 
another  consideration ;  but  the  prisoner's  in- 
tention is  to  be  judgcil  by  tlie  jury.  1  don't 
know  whether  1  should  *tie  proper  in  taking 

notice  of  the  evidence  ;    1  should  very  shortly  j  quested   Rambridge   and  Corbett,  that  tbey 
take 'notice  of  the  evidence  in  this  trial.  *  J  would  not  detain  him  in  the  house  ;  and  thes 

L.  C.  J.  That  can't  be  done.  j  {rave  notice  that  White  was  sick  of  the  small* 


Jonathan  Ireland  sworn. 

Mr.  Tnzakerletf.  Do  you  know  HoldaWoilh  f 

Mr.  Ireland.   Yes. 

Mr.  Fazakerki/.  Had  you  any  diseooTM 
with  him  abnut  a  bed  being  liirougbt  out  of 
White's  room  ? 

Ireland.  No,  1  had  no  soch  discourse. 

L.  C.  J.  Gentlemen  of  the  jury,  this  is  as 
appeal  of  mnnler,  brought  by  Mary  Castell 
for  the  death  of  her  husband.  I  must  taks 
notice  of  the  whole  appeal,  because  prooA  are 
required  of  the  lacu  as  there  laid.  It  cbarfea» 
that  on  the  14th  day  of  November,  in  the  9nd 
year  of  his  present  majesty,  he  was  dnijr 
committed  to  the  custody  of  the  warden  ;  that 
on  the  14th  of  Novemlier,  Richard  Corbett 
took  her  husband,  arrested  him,  and  carried 
him  to  the  house  of  him,  the  saul  RicharH 
Corbett,  and  kept  him  there  for  the  apace  ef 
21  days,  against  the  will,  and  witbont  thm 
consent  of  the  sakl  Robert  Castell.  Then  it 
goes  on,  and  says,  that  the  said  Richard  Cor* 
bettdid  unlawfully,  fiolently,  and  of  malice 
aforethonght,  impriwn  and  detain  the  said 
Robert  Castell  in  his  the  said  Richard  Corbett** 
house ;  and  that,  at  the  time  of  takinfl:  and  im- 
prisoning of  the  said  Robert  Castell,  White 
i^as  ill  of  the  sroall-pox  in  the  same  liouse  ; 
which  distemper  Robert  Castell  never  had. 

Fnrther  sets  forth.  That  while  her  hnsbanil 
was  there,  on  tlie  16th  of  NovembH-,  he 


Mr.  Fazakcrleu.  As  to  the  single  matter  of 
taking,  that  will  be  the  consequence  of  the  other. 

L.  C.  J.  Though  the  act  itself  is  lawful,  the 
nsDge  of  the  man  will  make  it  unlawful :  this 
is  a  necessary  case  for  their  consideration  ;  for 
where  a  man  dies  in  duress,  it  is  murder  in  the 


pox,  and  that  Castell  had  not  had  them  ;  and 
if  he  got  that  distemper,  it  would  be  the  occa- 
sion «>f  his  death:  that  notwithstanding  this 
distemper  was  there,  they  detained  him  tliere, 
and  there  kept  him  till  the  lath  of  December. 
Further  sets  forth.  That  on  the  4tb  of  De- 


gaoler.    It  is  the  nature  ofhuman  l>odies  to  take    cember  be  fell  ill  of.'  this  distemper  ;  and  oir 
infection;   and  if  a  man  is  put  into  a  place      •        -  •     -  -  -^         ...... 

where  such  ioiection  is,  it  will  be  murder  in  the 
gaoler. 

Air.  Strange.    That  does  not  appear  to  be 
done  with  the  privity  of  either. 

L.  C.  J.  Is  the  proof  against  Corbett 's  tak- 


Thia  word  seems  to  be  redundant. 


the  12th  of  the  same  December  he  died  af 
the  same. 

To  conclude,  that  these  two  appellcef  did 
feloniously,  voluntarily,  and  of  malice  afbre« 
thoucrht,  'kill  and  murder  the  said  Robtit 
Castell. 

To  which  the  two  defendants  have  plendi^ 
Not  Goilty.    The  question  for  you»  s^lcOM^ 
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of  the  jury,  to  consider  of,  is,  If  the  ap|>caVis 
proved,  and  not  what  is  opened  by  the  counsel : 
you  must  regard  that  no  further,  than  it  is 
proved  by  the  evidence. 

This  appeal  is  grounded  npon  this  law ;  that 
as  the  law  has  particular  guards  and  privi- 
leges io  justifying  the  rieht  of  gaolers  in  de- 
taininfi^  of  prisoners  in  safe  custody  ;  soon  the 
other  hand,  that  though  they  had  the  Uberfy  of 
keeping  prisoners  secure  and  safe,  yet  they 
must  treat  them  humanely,  and  put  them  into 
such  places  as  do  not  prejudice  their  limbs  and 
lives ;  for  if  they  should  be  put  in  such  places 
as  they*  do,  and  they  die,  it  lies  at  theur  doors ; 
that  is  mnrder.f 

If  a  gaoler  brought  bodies  that  were  infec- 
tious into  a  room,  by  which  a  prisoner  should 
catch  a  distemper:  or  put  a  man  into  irons, 
by  which  he  should  die,  it  would  be  the  same 
thing.  If  a  gaoler  will  take  persons  that  have 
not  a  distemper,  and  carry  them  to  a  room 
against  their  consent,  after  notice  was  given 
him  that  such  a  distemper  was  there,  it  is  at 
his  peril.  Gentlemen,  1  must  observe  to  you, 
that  m  the  present  case  all  these  circumstances 
must  be  concurrent : 

That  he  was  carried  there  against  his  will ; 
that  the  distemper  was  in  the  house ;  that  he 
had  knowledge  of  the  distemper  being  there, 
and  that  the  nature  of  it  was  infectious ;  that 
a|)plication  was  made  on  his  behalf;  that  not- 
withstanding he  was  carried  there,  and  there 
kept;  and  by  that; means  caaght  that  dis- 
temper, which  was  the  occasion  of  his  death ; 
because  distempers  may  arise  from  human 
bodies. — ^This  is  the  foundation  upon  which  the 
appeal  is  founded. 

The  first  witness  is  only  to  shew,  that  Mr. 

*  This  word  seems  to  be  redundant. 

f  *'  The  law  watches  with  a  jealous  eye 
over  the  conduct  of  these  officers"  [Gaolers 
aud.  persons  employed  by  them] ;  **  and  there- 
fore if  a  prisoner  under  their  care  die,  whether 
by  disease  or  accident,  the  coroner,  upon  notice 
of  such  death  (which  notice  the  gaoler  is 
obliged  to  give  in  due  time,)  ought  to  resort  to 
the  gaol,  and  there,  upon  view  of  the  body, 
make  inquisition  into  trie  cause  of  the  deatn. 
And  if  it  were  owing  to  cruel  and  oppressive 
usQge  on  the  part  of  the  gaoler,  or  any  officer 
of  his,  or  in  tne  language  of  the  law  to  duress 
of  imprisonment,  it  will  be  murder  in  the 
person  guilty  of  such  duress.  For  though  in 
civil  suits  the  principal  may  in  some  instances 
be  answeralile  tor  the  fault  of  his  deputy,  yet  in 
criminal  cases  each  man  must  answer  tor  his 
own  acts  or  defaults.  If  a  gaoler,  knowing 
that  a  prisoner  infected  with  the  small-pox 
lodged  io  a  certain  room  in  the  prison,  confined 
another  prisoner  against  his  wiD  in  the  same 
room,  in  consequence  of  which  the  fautar.  who 
had  not  bad  the  di8tenpcr«  of  wbien  th« 

SLoler  had  notice,  caught  it  and  died  of  tt) 
is,  being  dODO  firooa  m  drttifcite    ' 
i^otive,  woold  okvlj.  kt'mMaif^* 


Bambridge  was  warden  of  the  Fleet ;  and  for 
that  end,  he  produced  a  copy  of  the  letters 
patent.  1  shall  take  notice  of  the  time,  which  • 
IS  the  30th  of  September,  1728 :  it  said,  ho 
was  not  admitted  till  after,  but  there  is  no 
proof  to  be  admitted. 

The  next,  John  Noel,  is  to  prove,  that  he 
was  committed  the  18th  of  June,  1788.  I 
need  not  trouble  you  with  all  the  particular 
Slims,  but  that  all  together  they  come  to  527/. 
When  they  have  proved  this,  it  was  necessary 
to  shew  that  he  was  a  prisoner  at  large. 

As  to  Corbett's  liouse,  he  says,  ue  was  a 
prisoner  there  two  months,  and  that  he  never 
saw  any  thing  but  what  was  very  humane ; 
the  house  was  in  the  liberty  of  the  rules,  and' 
so  consequently  part  of  the  prison  ;  the  ques- 
tions that  were  asked  by  the  defendant's  coun- 
sel were  to  shew,  that  be  had  a  right  to  take 
him  up,  because  he  mieht  have  went  away 
before ;  that  the  house  belonged  to  the  war- 
den, and  that  the  behaviour  of  Corbett  to  him, 
and  his  usage  while  he  was  there,  were  very 
humane. 

He  told  you  he  was  taken  ill  the  4th  of  De- 
cember, and  died  the  12th  ;  that  as  for  the 
house,  there  were  two  houses  laid  into  one ;' 
and  White  was  not  properly  in  the  house,  be- 
cause one  Was  in  the  first  floor  in  one  house, 
and  the  other  was  up  three  pair  of  stairs  in  tho 
other;  and  that  direction  was  given,  that 
White  was  not  to  come  down;  and  White 
never  came  down  during  the  tiro^  Mr.  Castell 
was  there,  before  he  died. 

That  as  to  Corbett's  wife,  when  Mr.  Castell 
was  ill,  she  did  look  afier  him  as  much  as  if 
he  had  been  her  own  child ;  and  that  Mr. 
Castell  did  not  complain,  but  did  say,  he  was 
very  sorry  he  had  the  distemper,  and  that  Cor- 
bett and  Castell  had  been  of^  a  jclub  together ; 
that  as  to  the  room,  it  was  a  very  commodious 
place.  As  to  what  evidence  else  was  given 
oy  him,  I  shall  mention  but  little  of  it  now, 
for  I  am  now  only  summing  up  for  the  ap- 
pellanL 

The  next  evidence  that  was  called  was  cap- 
tain Sinclair ;  he  did  not  speak  to  the  time  m 
question,  but  spoke  only  to  1727 ;  he  was 
going  on,  but  the  counsel  knew  that  was  not. 
proper,  so  stopped  him. 

The  next  witness  was  Wilson ;  he  says, 
that  it  was  a  public  house,  and  that  they  sell 
beer,  ale,  and  wioe ;  and  that  Castell  had  pro- 
vision there,  and  paid  for  it.  I  desire,  if  I  omit 
any  thing  1  may  he  put  in  mind  of  it. 

The  next  was  captain  Collet ;  they  made 
ose  of  him  for  another  purpose,  to  prove  that 
Mr.  Castell  had  received  125/.  therefore  they 
insisted,  that  Mr.  Bambridge  having  notice 
of  this,  he  might  take  the  occasion  of  insisting 
upon  farther  security,  in  order  to  extort  mouey 
from  hios. 

Hr.  I^i*  There  in  a  juryman  and  the  pri- 

MrtaikMif  oHtbctime. 

Lrdl;  I  VMM  havo  no  obstmctionof  jut- 

Hm  Goart 
^^  woolOffffOTti  that 
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Banibri(i{|;e  bad  knoui^^  of  Mr.  Castcil^s 
receiviiifc  the  money  I'or  that  cml ;  Collet  and 
Brent  were  called,  who  proiod,  that  a  note 
was  givPDto  Caste!!,  pa^alile  to  hiiu  or  bt'arer, 
Ibrthesum;  and  that  it  wai  atieriianlii  al- 
lowed in  Woodward's  account.  (Collet  aays, 
be  was  in  the  same  room  with  Caste)  1,  talkiogf 
mbout  the  juilg^ment,  and  says,  that  it  w«is  po«- 
■iUe  that  he  mif^ht  meniiou  the  money  that 
was  to  be  paid  by  C*a&t4:ll  to  Uauibridfj^e;  that 
is  the  material  thin^.  They  would  iufer  oo 
the  other  side,  Ihui  it  caniKit  be  proved,  unless 
it  came  to  the  knowledge  of  Baiubridi^e  ;  for 
though-  Brent  went  up  to  Bambnu(;e,  he 
cannot  take  upon  him  to  say,  he  mentioned 
any  thin;^  in  relation  to  that  sura. 

What  is  insisted  on  by  the  appellant's  coun- 
sel, is,  that  several  securities  were  given  upon 
account  of  Mr.  Castell,  and  therefore  security 
was  i^iveo  before ;  and  in  order  to  prove  thut, 
they  called  witnesses  to  shew  he  deroandetl 
several  l>onds,  and  that  notice  was  given  to  Mr. 
Bambridf  e  to  produce  them.  As  to  that,  the 
answer  that  was  pien  was,  that  to  prevent 
dispuie-  II  court  he  had  but  one  bond.  Then 
Ihey  cah.  d  upon  witnesses  to  prove  the  cir- 
cumstances. Mr.  Peter  Ellam,  who  savs,  he 
][;:-.v»  bond  live  tinus,  the  first  iu  July, 'l7«'3, 
for  0  .  '  in  tlie  becoud  bond  one  Chambers 
and  I.  I.  i!!!'vm  were  bound;  the  tl.'nl  m^.v 
for  isOOOl.  ci.tc'-ed  into  by  him  and  Curl'  ;  ti.e 
fourth  was  for  l,Ouo/.  (M^iicrcd  inio  by  Curll, 
and  him,  and  Bell,  the  latter  end  ol  Norember, 
in  order  fur  Mr.  Castelito  have  tlie  lilH^rty  <>f 
the  rules ;  and  tliei-e  was  a  fii'th  lor  t2.uO()/. 
given :  he  says  it  was  on  a  Monday,  but  ihat 
is  a  mistake ;  Peter  Ellam,  and  John,  and 
Corll  were  bound  in  that.  He  snvs,  that  be- 
tween the  S6th  and  lost  of  Novenim*r,  he  saw 
BIr.  Castell  at  Corbett's,  and  he  asked  him 
what  was  the  reason  of  his  being  there  ?  And 
he  made  answer,  That  he  did  not  know,  it  was 
what  Bambiidgc  pleased.  Then  he  tells  you 
how  he  came  to  be  bound ;  that  he  was  a 
creditor  of  Air.  Castetl's  in  the  sum  of  SOO/. 
that  he  hail  a  good  ojiinion  of  .^Ir.  CastelPs 
industry,  and  that  he  had  a  bill  of  sale  from 
him,  but  did  not  know  the  date;  then  the  de- 
fendant's counsel  produced  a  paper,  which 
shews  it  was  the  22nd  of  October,  1738. 

That  is  the  point  controverted,  as  y«ni  wdl 
see  by  and  hyp.  lie  sayi ,  that  there  was  one 
Chambcis  bound,  who  did  not  care  lo  con- 
tinue any  luu^ifcr  ;  he  says,  he  himself  was  in- 
rlinublu  lo  ^\\e  it  up,  but  that  Casteli  pro- 
bably mli^lit  ;;ct  over  his  dilKcuhies,  so  he 
was  reso.ved  lo  coniinuc.  He  was  asked, 
Whether  BainUiil^e  did  dissuado  ihcni  from 
Ci^ntiiiuii);^  securities  ?  Ho  says,  he  did  eu- 
ro nra^^^t:  them  to  coniiuue,  rather  than  dissuade 
ihem  from  it.  Afiei-\^ards  the  security  was  to 
be  dclird ;  d  up,  and  he  uas  can  led  to  Coihi  tl's, 
afier  the  4ia  ur  51  h  bond  was  i;ivcn  ;  but  he 
can't  lake  ii-ion  hiiii  to  say  that  Mr.  Ijum- 
bnJ<[>o  itid  i:\cr  accept  of  it;  tliin  was  the 
oiLct' sfcuiiiy,  in  November,  172H,  given  by 
biotsiii,  Joiiu  Ellam,  and  Cur2I|  the  dcrk  at- 


tended at  Gravcsend  ;  he  says,  be  did  aewl  tis 
them  (Casteli  being  uneasy)  to  have  the  bonds 
exi^uted :  he  says,  that  he  was  with  Caslell 
bpforc  he  died ;  and  be  says,  be  waa  mpch 
concerned  at  having  the  distemper,  and  ibat 
hr  did  say,  that  Bambridge  was  the  occanoa 
of  his  death,  for  he  applied  to  bim  to  Bet  bin 
go,  but  he  did  not  let  him  go  ;  and  toM  biBit 
if  he  did  not  let  bim  go  out  soon  be  knew  be 
should  die.  This  was  not  above  two  dajv 
before  he  died. 

Then,  geullenien,  they  goon  noon  the  Ibrmer 
enquiry  about  the  bonds,  to  fix  the  booda  npo« 
Bambridge,  and  called  Daniel  Hopkins.  Ho 
says,  he  uas  Cleik  of  In<|uiries;  but  that  bm 
was  taken  very  ill,  and  Codnor  officiated  for 
him.  He  suppo.4es  Bambridge  did,  if  any 
security  was  not  found  sufficient,  scruple  lia 
continue  him ;  and  says,  when  securit]|r  iur- 
renders  a  man,  it  is  the  constant  practice  Us 
take  them  up  by  a  lipstatf,  who  bringa  ibcm 
in  custo<ly,  and  puts  them  into  a  sounsing- 
house :  as  to  the  house  of  Curlkelt,  be  fcneir 
the  house,  iim)  that  there  Has  good  usa|pn 
there,  anil  that  Mr.  Casteli  had  not  any  ill 
usage  there.  Then  they  jfo  to  »hew  Mr.  Caa» 
tell  was  carried  there  without  his  consent  | 
and  ill  order  to  prove  that,  called  Mr.  Under- 
wood, who  savs,  that  last  Jul)  was  twebo 
months  (he  cofiiinutd  iu  custotl)  till  he  died) 
(*orbctl  came  one  moraing  to  enquire  after  Mr. 
Casteli ;  then  he  was  not  at  bis  room,  ami 
Casteli  seemed  much  concerned  at  the  hearing 
of  it,  and  said  he  v%onld  go  up  and  lock  bim- 
seM'in  ;  that  CorU  tt  came  at  nine  o'clock  id 
tiie  nicrniRg.  aud  took  Casteli.  and  be  seemed 
ver}  much  concerned;  but  Corbett  did  not  »• 
him  ill.  Ho|<kius  ssys.  lliut  Corbett  said  bn 
must  go  aloiijj  with  him,  hi^^  s.'curity  had  snr* 
rendered  him  ;  upon  which  Castfll  desired  to 
stay  there  ;  and  Corbitt  said  to  that,  be  bad 
the  warden's  order  fur  it,  and  be  must  obey  it } 
he  wished  he  couhl  excuse  it. 

Then  they  calletl  Catharine  Mackartney  | 
shesu)s,  she  was  uith  Mr  Casteli  and  saw  hua 
the  day  betbre  he  dietl ;  and  bm)  a,  sbe  tt v 
him  about  three  days  before  that,  aud  be  midt 
if  he  died,  he  would  lay  bis  death  to  Mr. 
Bauibiidge.  &ihe  sa^s,  that  be  wanleil  inm* 
necessaries,  as  a  tea- pot,  knife  aud  fork,  and 
that  her  roistiess  supplied  biro. 

Savage  was  the  next ;  be  say  a,  be  saw  Mc 
Casteli  a  little  before  be  was  taken  into  cnn* 
t04ly ;  and  Mr.  Casteli  sent  to  him,  to  deaim 
him  to  go  to  Mr.  Bambridge,  to  aaiuaiat  bint 
that  they  had  the  small -pox  in  the  biMse,  umi 
that  he  was  afraid  of  catching  tbem,  Ibr  bm 
laniily  had  sunt  red  very  much  thereby;  aobi 
was  directed  to  deliver  himself  aa  tenia  mea 
sage ;  and  that  be  had  a  great  inconfenienca^ 
to  be  locked  up  on  respect  of  going  out  by  d^f 
I  ules :  he  says  he  did  go,  but  the  defendiit 
gave  no  answer  till  the  last  lime ;  be  any  a,  km 
wihttvvu  or  threu  times;  he  don't  kno' 
he  went  three  or  lour  tinaes,  and  be 

the  same  message  every  time,  and  bn 

answer  tiUat  Imt,  and  tM  bn  mid  bm  iwi  ip 
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execution;  and  after  aaid,  be  was  charged 
with  great  sunriB  o^'  luoney,  and  he  must  take 
care  of  his  office.  He  says,  that  aopie  time 
alter  Castell  was  taken  ill  of  the  soialUpoz. 
He  says  further,  gentlemen,  that  Bamhridge 
came  tojthe  King's -arms  tavern,  and  said  that 
be  had  been  at  C^rbett's,  and  that  the  small- 
pox bemg  mentioned  before  Mr.  Castell  to  be 
there,  he  said  that  Castell  was  extreraeljf  af- 
fected with  it,  and  ijfreatly  concerned.  He  did  go 
about  some  sort  of  business  to  Mr.  Bamhridge. 

Shortis  was  the  next ;  he  ga? e  you  evidence, 
which  1  shall  not  repeat,  it  did  not  come  to  the 
time ;  but  he  being  cross-examined,  sai4>Bam- 
bridge  treated  him  welL 

Then  Hurrige  was  called ;  who  said,  he 
went  with  two  leiters  from  Castell  to  Eaoa- 
bridge,  and  Bamhridge  said  he  would  send  an 
answer.  This  is  only  introductory,  to  shew 
that  Castell  made  application  to  Bamhridge. 

€roodman  waa  the  next ;  he  says,  he  was  at 
Coibett's,  and  Bamhridge  came  there,  and 
Castell  said  he  had  aent  several  messages  to 
him ;  and  pursuing  the  discourse,  Castell  de- 
sired to  go  into  the  gaol,  or  go  into  the  roles, 
because  the  distemper  was  there,  and  be  cer- 
tainly should  die  if  be  caught  it.  He  swears, 
that  Bamhridge  said  he  should  neither  go  into 
the  gaol,  or  into  the  liberty  of  the  rules,  with- 
out a  certain  sum ;  (he  oould  not  take  upon 
him  to  swear  what  it  was)  to  which  CasteU 
said,  he  haU  given  security  enough,  and  he 
would  gi\e  no  more.  Then  he  went  into  the 
tap  room,  and  the  next  day  he  was  taken  ill, 
aoil  desiired  a  fire  in  his  room.  The  counsel 
on  the  other  side,  they  did  examine  him  to 
know  the  description  of  the  place,  and  asked 
him  if  he  could  hear  what  was  said  ;  he  said 
the  door  was  shut,  but  he  took  upon  him  to 
awear  he  did  Itear. 

Then  Sutton  was  called ;  who  saya,  that 
Mr.  Castell  was  very  timorous ;  and  says,  slie 
was  sent  for  to  White ;  that  Mr.  Castell  looked 
her  in  the  face,  and  fancied  she  had  the  small- 
pox ;  she  said  she  bad  no  more  mark  than  at 
this  time ;  auil  she  swears  he  did  die  of  the 
small' pox. 

Westbrook  was  the  next,  who  spoke  to  the 
same  purpose,  to  shew  bis  apprehension  of  oatch- 
iog  the  small«pox. 

Then  they  go  to  the  other  evidence,  to  shew 
that  there  was  no  necessity  of  carrying  him  to 
this  place.  There  was  a  room  Kilbury  sweara 
was  an  empty  room  from  the  latter  end  of  Oc- 
tober till  abont  the  5tb  of  December,  N""  16 ; 
there  was  a  lumber-room  beside^  that  might 
have  been  made  commodkHia* 

Booth  be  saya  the  sanoe. 

Beaver  was  called  next,  to  give  an  aoooiuily 
that  there  was  not  only  a  room  ia  tlM  priiOB 
empty,  but  that  then  were  rooma  <niptf  m 
another  spunging-hoiiie.  This  iathe  majmmm 
of  the  evidence,  as  near  u  I  om  hy  it  hifhm 
yon.  The  esidenoe  gifwi  bY  ftfifn  i$,tkti 
most  material ;  and  thu^  Wfymm 
GoodoMii  and  the  aAav  will ~ 


Thiabeio|;  tbe  evidence  for  the  appelhint} 
for  the  defendants,  tb^y  insisted  opon  some 
points  of  law,  that  the  party  here  was  not  iUe« 
gaily  taken,  and  say  this  waa  laid  so  in  the  d^* 
claration.  This  was  urged,  because  they  will 
shew  you  in  their  evidence,  that  it  was  propar 
for  the  warden  to  take  him  up  by  a  tipstaff; 
that  this  was  a  legal  taking,  and  Uiat  it  will  ha 
the  consequeace  only  of  ■  that  will  bo 

taken  notice  of  when  that  part  of  the 


comes  to  be  considered  ;  that  it  is  laid  to  be  i» 
one  house,  but  there  are  two :  thoi^h  they  are 
different  apartments,  this  must  be  considero^ 
as  one  house. 

The  next  thing  tliat  was  laid,  waa,  that  White 
was  sick  at  the  same  Umc  when  Mr.  Castell 
was  brought  in.  Now  say  thev,  having  prof  e4 
that,  thev  have  proved  the  decJaratioo. 

I  don^t  see  that  the  man  can  be  said  to  be  ill 
of  the  distemper  when  he  was  brought  down  ; 
though  the  defendant's  witnesses  say,  that  he 
had  not  taken  all  his  purges ;  that  evidence 
will  take  off  the  otyectionnaade  by  the  appel- 
lee's oounsel. 

Then  they  go  on  furtbjsr,  and  say,  that  he 
did  actually  catch  this  distemper ;  and  on  the 
other  hand,  they  say  there  was  litUe  reason  le 
believe  it,  when  lie  was  kept  ao  long  before  he 
came  down.  This  ia  true,  it  is  to  be  consider- 
ed in  that  nunper.  As  to  the  objection  of  th^ 
uart  of  the  declaration  of  Mr.  Castell  wbese 
ne  declared  Bamhridge  was  the  occasion  of  hie 
death  ;  1  must  acquaint  you,  where  a  man  is 
wounded,  and  dies  m  a  little  time,  we  have  ad* 
roitted  what  he  said  to  be  given  in  evidenee. 
These  things  were  at  the  time  when  he  had  the 
distemper,  a  little  time  btfoie  be  died. 

Tbe  counsel  for  the  defendants  gave  this  aja- 
swer,  that'  if  they  bring  him  there,  that  hii 
declaration  would  not  signify,  for  if  they  ooe« 
fioe  him  there,  they  have  a  right ;  it  would  be 
justifiable  in  them  to  do  it- 
After  this  ob6<>rvation,  they  do  say,  that  it 
was  very  incrnlible  t<*  liear  what  was  said  in 
the  room  at  the  iMt ;  thr  room  wok  close  board- 
ed to  the  top,  and  the  duor  wav  locke«l,  and  this 
was  a  long  time  before  it  w as  diM^oveied  ;  an4 
called  witnesses  to  prove,  how  incredible  it  waa 
to  hear  what  was  aaid  in  that  room. 

Tlien  the  dofeinlant's  counsel  come  to  give 
evideucc  that  his  security  had  surrendered  him. 
The  witness  tliey  make  use  of  was  Mr.  Chap* 
pel,  to  shew  thai  Chambera  would  not  continue 
as  security  any  lunger :  He  gives  an  account, 
that  Chambera  wouki  not  atand,  that  Peter 
£llam  waa  of  the  same  mind,  but  afterwards 
did  recede,  and  Bamhridge  said  he  thought 
them  very  seoove ;  what  could  induce  them  to 
wiCbdrew  ibcir  aeouritieai  don't  appear;  both 
tbe  Bllanv  woeU  atend.  Chambera  told  Baaa- 
bridge  himself,  thet  be  deriied  to  take  him  up; 
eed  BemhriMge  B%i4  if  be  muat  be  ukee  upi 
itH^^fttiptief,  mi  dirednl  him  to 
iMAiuMMiiLdMifnANl  Imi  te.    Tbift 

H^  «i  Ant,  Wt  «eBt « 


^W 
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ler-tecority  to  ElUm;  tliat  was  the  reaimi  be 
called  the  note  from  Chaiuben. 

Cbambere  detired  Mr.  Chappel  to  tell  Ram- 
Inridge,  that  he  then  came  to  town  in  order  to 
gif  e  him  op ;  and  Bambridge  told  him  he  waa 
very  safe,  and  lie  desired  him  to  continue  secu- 
rity still.  The  use  they  make  of  this  is,  that 
if  Bambridge  wanted  him  in  custody,  he  would 
Dot  bare  persuaded  him  to  continue  security. 
He  says,  that  on  Bambridge*s  saymg  that,  he 
M  continue  some  time  longer  i  then  he  came 
to  town,  and  was  resolved  be  would  deliver  him 
up ;  be  told  him  egain,  if  be  was  resolved,  he 
most  go  to  a  tipstaffi  and  give  6s.  Bd.  for  bis 
lee ;  that  Chambers  went  that  Tery  day  to 
Coibett's,  and  had  Castell  Uken  up ;  and  Cas- 
tell  said  to  Chappel,  that  he  was  set  on;  and 
Chappel  said,  he  was  not;  and  Castell  said,  he 
did  not  beliere  it ;  and  says  that  Mr.  Castell 
did  not  complain  of  any  ill  usage. 

Joseph  Veins  was  the  next ;  be  says  that 
Chambers  came  to  his  boose  (he  wss  not  there 
after  he  spoke  to  Corbett,)  and  asked  him, 
whetlicr  he  had  seen  Corbeit?  He  said,  he  had 
seen  bini  that  day :  he  came  there  again,  and 
met  with  Corbett,  and  told  him  he  intended  to 
turrender  Mr.  Castell,  for  that  he  was  informed 
he  was  going  alnroad  with  tord  Loudondernr. 
He  says,  that  be  charged  Corbett  to  took  tor 
Castell ;  and  said,  if  be  did  not  get  him,  he 
would  move  the  Court  against  him,  and  inake 
him  pay  the  debt. 

Woodyer,  he  gives  an  account,  that  Mr. 
Castell  was  at  the  King's  Arms,  and  says,  that 
Mr.  Castell  ordered  him  to  get  a  room  ready, 
to  air  the  sheets,  and  get  a  nre ;  and  be  sajrs, 
he  sent  the  boy  thereupon,  but  that  he  never 
saw  Mr.  Castell  alter ;  that  Mr.  Corbett  went 
with  him  ;  that  he  went  away  easy,  and  did 
not  make  any  complaint. 

The  next  is  Downs ;  he  did  not  *  say  that  he 
received  the  message  from  Mr.  Castell  to  get 
the  room  ready,  and  that  the  night  before  he 
lay  at  Underwood's,  that  be  attended  biro  there 
tin  he  died ;  and  as  to  necessaries,  he  had 
every  thing  that  was  fit,  and  there  was  a  club 
kept  there,  and  Corbett  used  to  be  with  them. 

Then  Holdes worth  the  chamberlain  was 
ealled ;  who  says,  that  Mr.  Castell  came  in 
there,  and  wanted  nothing;  he  seemed  to  com- 
plain of  nothing ;  before  he  came  in  there  the 
bed  was  aired.  They  asked  him,  whether  they 
could  bear  on  the  outside  of  the  bar,  what  was 
said  in  the  room  behind  it?  (to  take  off  the  evi- 
dence of  Goodman)  be  says,  in  his  opinion  he 
could  not  hesr,  unless  they  spoke  very  loud.  As 
to  White,  he  says,  he  lay  up  three  pair  of  stairs, 
and  Castell  up  one  pair  of  stairs ;  tbst  two 
houses  were  laid  together  only  at  the  top,  and 
that  one  stair- case  was  stopped  up  five  or  six 
days  before  Castell  came  there. 

That  the  bed  White  lay  on  was  brought 
down  into  Mr.  Castell's  room,  but  the  bed- 
stead being  too  little,  it  was  carried  op  again . 

*  So  in  former  edition,  but  wrongly  as  it 
seems. 


this  was  five  or  six  days  before  Mr.  Caatail 
came  tbeiv. 

The  next  witness  is  Norton ;  lie  tells  yoo. 
that  a  message  was  brought  to  have  a  fire  oMdo 
in  the  best  room,  and  to  have  the  boht  bed  gol 
ready  in  the  best  room.  He  tells  yon,  as  lo  m 
bar,  that  you  can*t  hear  what  is  saU  io  Um 
inner- room. 

They  then  called  doctor  Gardiner ;  wlicn  h« 
was  charged  in  execution,  be  says,  be  was 
with  him  at  that  place;  talking  how  Mr.  Boa- 
bridge  and  Corbett  used  him,  be  said  be  was 
usnlwilb  grest  civility. 

This  was  the  Isst  awy  of  Michaelmas  tenoa 
which  was  long  aAer  Mr.  Castell  was  carried 
there,  for  be  was  carried  there  the  11th  of 
November ;  and  says,  that  he  wentback  agaia 
with  him. 

The  next  was  Blake ;  who  gives  an  acGOtmt^ 
that  she  saw  hartshorn- drink  made ;  thai  sIm 
never  had  the  small- pox,  and  sisid  in  the  booaft 
the  whole  time  White  was  there,  but  never 
went  out. — Mr.  Moor  says,  be  found  him  in  • 
convenient  room,  and  that  be  wanted  nothing* 

Mrs.  Smith  was  the  next;  who  saidt  tut 
Corbett  said  to  Bambridge,  that  poor  Castell 
was  ill  of  the  small- pox,  and  Bambridge  de* 
sired  to  let  him  have  every  thing  that  was  ne- 
cessary for  him;  and  Corbett  came  again  the 
next  day,  and  said  the  gentlemen  were  uneasy, 
and  he  said  be  had  thonghta  to  remove  him  % 
and  Bambridge  said.  If  they  are  afraid,  let  them 
go  into  the  gaol. 

The  next  was  captain  Martin ;  he  tells  yoa, 
that  he  never  hea^  that  he  particularly  com* 
plained  ;  that  the  second  day  after  the  amall* 
pox  came  out,  he  went  to  Bambridge,  and  was 
telling  him  how  Mr.  Castell  wss  end  Bam- 
bridge said  he  was  very  sorry  fur  it ;  then  be 
went  up  to  Mr.  Castell,  and  told  him  what  Mr. 
Bambndge  had  said,  and  Mr.  Castell  desired 
he  would  not  mention  his  name. 

Then  there  was  a  paper  |irodoced  to  ahew 
what  he  did  by  a  bill  of  aale. 

Then  King  was  called ;  who  says,  that  Mr« 
Castell  was  at  Corbett's,  and  that  Bambrid^ 
used  him  very  well,  and  Bambridge  paid  his 
reckoning  on  the  21st  of  November,  which  is 
about  seven  days  aAer  he  came  into  Corbetfs 
house. — One  Auwson,  another  witness,  savs, 
that  Mr.  Castell  owed  him  money,  and  that 
Bambridge  was  employed  for  him,  and  this 
was  about  ten  daya  before  Mr.  Castell  died. 

Then  they  come  to  shew  you  what  becmine 
of  the  bonds.^-Peter  Ellam  proves  that  there 
were  five ;  but  then  it  was  not  proved  they  weie 
delivered  to  Bambridge. 

Codoor,  he  was  clerk,  and  says,  he  had  re- 
peated directions,  from  time  to  time,  to  take  Mr. 
CastelPs  becurity  as  soon  as  they  came ;  he 
says,  there  were  but  two  taken  ;  there  was 
1,000/.  1,000/.  end  s,000/.  but  he  only  ad* 
mitted  of  1,000/.  and  3,000/. 

He  says,  that  the  bonds  were  taken  de  hmi 
estty  in  tlieir  Isnguage,  which  was  only  te  be 
taken  in  order  for  an  enquiry ;  one  waa  takes  ep 
and  cancelled,  the  other  wsi  only  de  Umt  imt. 
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He  tells  voa  likewise,  that  all  the  charges 
was  500/.  this  was  taken  in  the  penalty  of 
5,000/. 

He  says,  that  where  the  char^  is  first  for 
100/.  and  judgment  for  100/.  they  take  bonds 
for  double. 

There  are  other  witnesses  say,  that  the  cus- 
tom is  otherwise  lately  .*  they  say  what  the 
other  said ;  and  that  the  same  man  may  have 
a  declaration  for  one  sum,  and  judgment  for 
another. 

Codoor  says  positively  that  the  two  last  bonds 
were  only  taken  dc  bene  esu. 

This  evidence  has  been  long,  according  to 
the  different  things ;  if  any  thing  is  omitted, 
you'll  remind  me  of  it. 

Gentlemen,  vou  are  to  consider  in  the  first 
place  as  to  Corbett,  that  only  part  of  the  evi- 
dence relates  to  him,  as  to  ihe  taking  Mr.  Cas- 
tell  up  ;  but  as  it  does  not  appear  be  had  any 
knowledge  of  the  small-pox  being  there  then,  I 
apprehend  it  is  not  sufficient  to  convict  him : 
then  as  to  Bambridge,  if  Bambridge  had  notice 
that  he  never  had  this  distemper,  that  he  was 
afraid  of  catching  it,  that  he  desired  not  to  go 
there ;  if  he  did  carry  him  afterwards,  against 
his  wUI,  and  Castell  did  c^tch  this  distemper  of 
White,  and  he  died  of  that  distemper,  then  he 
is  gnil^.  The  appeal  depends  upon  these  cir- 
cumstances. I  take  it  in  point  of  law,  they 
inust  all  concor ;'  if  they  Jo  not,  you  will  not 


find  them  gnilty ;   if  they  do,  yea  will  find 
them  guilty. 

.Clerk,  Gentlemen  of  the  jdry,  answer  It 
your  names.    (Which  they  did.) 

Clerk.  Who  shajl  say  lor  y^u? 

Jury.  The  foreman. 

Clerk,   Are  you  agreed  ? 

Omnes,  Yes. 

Clerk,  Are  the  defendants,  or  either,  and 
which  of  them.  Guilty  or  Not  Guilty  ? 

Foreman,   NotGhiilty. 

Upon  this  acquittal,  Mr.  Rettleby  moved  tha 
Cburt,  on  the  statute  of  13  Edw.  i,  cap.  12, 
which  enacts,^  That  upon  a  false  appeal,  by 
malice,  the  appellor  shall  suffer  a  year's  impri- 
sonment, and  restore  the  parties  appealed  tneir 
damages,  at  the  discretion  of  the  justices. 

But  the  Court  would  not  alldw  the  same ; 
the  Chief- Justice  said,*  he  was  only  to  try  the 
issue,  and  that  the  application  ~was  proper 
above,  or  by  writ  of  conspiracy,  and  all  he 
could  do  was  to  record  the  verdict. 

Upon  3  February  following,  the  appellees  ap- 
peared in  Court,  and  having  given  a  rule  upon 
the  postea,  which  tliey  then  produced,  and  no- 
body appearing  to  say  any  thing  agamst  them, 
they  were  discharged.    Strange  pro  Appellatis. 

*  Strange's  fteports,  p.  85r. 


482.  The  Trial  of  William  Acton,  Deputy-Keeper  and  Head 
Turnkey  of  the  Marshalsea  Prison  in  Southwark,  for  the 
Murder  of  Thomas  Bliss,  late  a  Prisoner  in  the  said  Prison ; 
at  the  Assizes  held  at  Kingston-upon  Thames,  for  the  County 
of  Surrey,  before  the  Hon.  Mr.  Baron  Carter,  August  1  : 
S  George  H.  a.  d.  1729  * 


IVednetdayyJuly  SOf  1729. 

Proclamation  was  made  for  all  persons  con- 
cerned to  attend. 

Clerk  of  Arraigns.  1  OU  good  men  that  are 
impannelled  to  enquire,  &c.  answer  to  your 
names,  and  save  your  fines. 

Clerk.  William  Acton,  hold  up  your  hand. 
(Which  he  did.) 

Clerk.  You  stand  indicted  by  the  name  of 
William  Acton,  of  the  parish  of  St.  Georsrethe 
Martyr,  &c.  for  the  murder  of  Thomas  Bliss, 
&c. 

Clerk.  How  say  you,  William  Acton,  are 
you  guilty  of  the  murder  whereof  you  staitd 
indicted,  or  not  guilty  ? — Acton.  Not  Guilty. 

Clerk,  How  wilt  thou  be  tried  ? 

Acton.    By  God  and  my  country* 


♦  Seethe 
following  this. 


immediately  preceding  and 


Clerk.  God  send  you  a  good  deliverance. 
On  a  motion,  his  Trial  was  fixed  for  Friday. 

Friday^  August  1,  1739. 
Proclamation  was  made  for  information. 

Clerk.  Thou  the  prisoner  at  the  bar,  these 
men  that  thou  shalt  hear  called  and  personally 
appear,  are  to  pass  between  our  soverei^rn  lord 
the  kin^  and  thee,  upon  the  trial  of  thy  life  and 
deatli ;  therefore  it  thou  wilt  cballenij^e  them, 
or  any  of  them,  thy  time  to  speak  is  as  they 
come  to  the  book  to  be  sworn,  before  they  are 
SHoni. 

Mr.  Strange,  (Counsel  for  the  Prisoner.)  My 
lord,  I  hope  you  wiil  indulge  Uie  prisoner  te 
come  to  the  inner  bar. 

Mr.  Baron  Carter,  He  may  come. 

Mr.  Baron  Carter,  Call  over  the  pannel. 
(Which  was  done.) 

Mr.  Baron  Carter.  There  are  27  of  the  jury 
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in  tfait  pttiDtl,  to  yon  mty  diftllragc  who  jon 
will. 
Aetm,  N0|  ny  lord*  I  tbaaH  ob«Ileiig«  aay . 


Trial  of  WUlium  Adan, 


r4M 


Thomu  Cole, 
Bliles  Poole, 
Robert  Parkhortt, 
Vincent  Hollis, 
Charles  Buckluid, 
William  Goiwell, 


JORT. 


John  Siggins, 
Thomas  Bandfiirdy 
William  Brown, 
John  Walter, 
Ilobert  IVtten, 
James  WellbeloTed. 


Clerk,  Hold  up  your  hand.  (Which  he  did.) 
You  of  the  jury,  look  iip«n  the  prisoiipr,  and 
bnrkcii  to  hu  char|(e.  lie  standa  indicted  by 
the  name  of,  &c.  (prout  in  the  indictment  mu- 
iatit  mutandu.) 

Acton.  1  deaire  the  indictinent  may  be  read 
in  Latin.* 

BIr.  Strange.  I  desire  Mr.  Serjeant  Daynes 
may  be  here,  before  it  is  read. 

Mr.  Baron  Carter,  I  ha?e  staid  an  hour  al- 
ready, 1  can't  stay  any  looj^. 

Crier,  make  proclamation  to  keep  silence 
upon  pain  of  imprisonment.  This  is  a  trial  for 
lilt  and  death,  and  I  shall  commit  any  one  that 
don't  hold  their  peace. 

BIr.  Harding,  William  Acton  stands  indicted 
Ibr  the  murder  of  Thomas  Blissi.  The  indict- 
raent  sets  forth,  That  John  Darby  wm  keeper 
ol'  the  King's  Palace- court  at  Westminster,  and 
had  the  custody  of  the  prisoners  there. 

That  William  Acton,  during  the  time  he  was 
scnrant  of  the  said  John  Darby,  was  employed 
in  and  about  the  care  and  custody  of  the  pri- 
■oners  there. 

That  the  said  William  Acton,  being  a  |>erson 
of  an  inhuman  and  cruel  disposition,  did  on  the 
91st  of  October,  iu  the  13th  \ear  of  the  late 
king,  mieily,lHirbarouily,and  IHonionsly  brat, 
assault,  and  wound  t|ie  said  Tlitmias  HliMt,  then 
being  a  prisoner  imder  the  custody  of  the  said 
Darby  ;  and  of  malice  afuretliouubt  did  carry 
tiie  said  Bliaa  into  the  strong  room,  aofl  put  ou 
irons  and  letters  of  grt-iit  weight  U|M)n  his  ieirs; 
and  the  said  Bliss  was  cijiosed  to  the  damp, 
^nd  wet,  and  cold  of  tlie  saitl  rfom  ;  which  i^  a 
dangerous,  damp,  noisome,  filthy,  and  an  un- 
wholesome place. 

The  indictment  further  sets  forth,  that  he 
put  on  an  iron  instrument,  and  en^oe  of  tor- 
ture, uuon  the  head  of  the  said  Tliomas  BIi(s, 
called  tlie  scull  cap;  and  also  thumb-scrcus 
upon  his  thumbs ;  aiMl  that  he  remaine*!  there 
three  hours  under  all  this  tortore  .ind  torment. 

At  the  time  of  the  tmprisonint;  the  said  Thu- 
nas  Bliss  in  the  room  aforesaid,  he  knew  it  to 
be  damp,  noisome,  and  filthy  ;  and  cooi^ucut- 
ly  very  unwholesome. 

Tbat  during  the  detention  of  the  said  Tliomas 
Bliss  in  the  said  room,  by  duress  of  the  impri- 
sonment, by  being  assaiifteil,  l>eat  and  wounded, 
the  said  Thomas  Bliss  became  Unvuid,  ancl 
contracted  such  an  iiidis|>ositiun,  and  ill  habit 
of  body,  that  he  languislied  ;  and,  by  reason  uf 
Chis  diires5i,  died. 


The  indidmefil  eondmict,  that  h«  dii  Mo- 

BiOMly,  voluBtarily,  and  of  nralice  aliii«dMgtit« 
murder  the  said  Yliomas  Blist. 

Oentlemen,  the  prisoner  has  pleaded  Not 
Ontky ;  and  if  we  pro?e  htm  GtuUy ,  yon  will 
find  him  so. 


BIr.  iJarih.  I  have  the  honour  to  be 
Ml  for  the  king  against  William  Acton,  the  pri- 
soner al  the  bar.  The  offence  is  mnrder ;  and 
nobody  can  be  guilty  of  murder,  but  by  Mmt  a 
person  of  a  malicions  ami  cmd  nature.  Turn 
law  determines  all  diflTerenres  between  all  mb- 
jects ;  and  by  the  laws  of  this  land,  tli«  body 
ami  person  ot  the  unfortunate  delitnr  in  liable  to 
imprisonment  till  he  pays  the  debt ;  and  tb« 
law  takes  care,  that  gaolers  and  keepers  of  pri- 
sons should  have  a  particular  encouragement 
and  defence  against  the  persons  that  oflVr 
abuses  to  them  iu  the  capacity  of  a  gaoler ; 
and  on  the  other  hand,  the  law  takes  care,  that 
they  shall  not  use  their  prisoners  inhumaodj 
or  cruelly. 

The  nature  of  all  custody  is  to  answer  Ihr 
the  debt  owing,  or  injuries  ilone ;  and  the  per- 
son is  to  be  kept  safe  there,  till  justly  deliyered 
in  Court.  Where  a  person  is  condemned  in  aa 
action  where  judgment  is  had  against  him, 
then  the  gaoler  is  to  keep  the  prisoner  in  at5» 
custody,  but  not  to  u^e  any  m humane  treat- 
ment. 

That,  by  the  common  fate  and  iiif^uality  of 
human  affairs,  mankind  cannot  be  u'.ikviu  pvint 
of  fortune,  and  it  must  fall  to  tlic  lot  of  many 
to  become  insolrcnt ;  ami  it  would  l>e  very  hard 
for  these  of  tlu'  unfortunate,  when  they  aro  re^ 
(I need  by  tin;  cunfiDrmcnt  and  miseries  of  a 
gaol,  to  b(*  made  mure  tniserable  by  the  cruelty 
of  the  gaoler ;  »hi»  ouuhi  to  treat  liis  prisuoers 
with  lenity  ami  liuuianiiy.  Bliss  wks  put  ia 
gaol,  and  \%as  there  ke|it  for  a  small  ilebt. 

'1  lie  indictment  takrs  notice,  tbat  Darby  had 
the  ctistoily  of  tbc  gaol ;  and  tliat  Aclou  waa 
his  servant,  anil  Muoil  iu  his  place;  and  per- 
furiie  I  thu  same  us  Darby  ought  to  hare  done. 

That  the  prisoiii'r  at  the  bar,  by  a  long  train 
anti  series  of  cruel  and  inhuman  nsage,  mal- 
trcatt.fl  the  deceased  (I  would  not  be  hard  iiuoo 
a  in;:n  in  liis  circnniytuncf  s ;)    1  may  say  wnM 


fy 


*  Sec  vol.  12,  p.  Vi\n. 


liic  Vdw  allows,  t!iat  lie  being  under  Darby  ai 
servant,  nssauiicil  Dliss,  who  waa  a  prisoner  for 
debt  uiidc'i  his  care,  and  prosecuted  that,  by 
putiir.g  liiin  into  that  phco,  where  he  wOtti) 
not  Uaie  {utt  his  ^wino,  or  other  beast. 

A  place  bO  damp,  in  which  were  to  lUUiy 
noxious  humours,  that  any  one  that  waa  put 
titrro  must  be  in  duni^er  of  death,  nut  onlTflnool 
I  lie  noxious  vapours,  in  I  from  the  want  of  a  dM 
ruVLMiiir  al  top ;    ar.d  Iruiii  its  being  so  immna 

I  f'r.iiii  t!ic  Min,  thill  it  could  have  no  influMce 
tiiton  it,  .i!ui  must  fur  want  of  it  grow  noxioiia^ 
i\rn  to  infection. 

I      To  make  misery  ni^re  miserable,  he  put  Mm 

I  thi-rc  v.ilhout  U'd  f>r  bedding. 

|.  .A  iK'd  woiiltl  have  kc  jit  him  wam,  bol  ft^ 
was  fl'.'nie<l  that,  uhicli  is  seldom  deoiad  Ci^ 

I  to  criiuiaals  and  convicts  j  nor  wmrid  Ik  aflM 
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him  the  coM  comfort  nren  of  straw ;  bnt  li«  was 
rettraineil  from  the  liberty  of  lookingf  out  for 
aoj  thing  to  relieve  him  from  the  injuries  of  the 
plioe. 

He  was  8e?era]  times  very  hardly  used ;  he 
wa9  so  beat  with  a  most  terrible  instrument  of 
correction,  a  bullVpizzle,  that  his  clothes  vere 
Ibroed  to  be  cut  off  his  body. 

There  is  no  punishing  the  body  withont  the 
concurrence  of  the  mind.  The  prisoner  sent 
for  this  poor  man  out  of  ihis  terrible  place,  in 
■port  and  ridicule,  to  (he  lodge  where  he  had 
company ;  and  there  had  an  iron  instrument 
fixed  upon  his  head,  thumb-screws  on  his 
thumbs,  that  the  blood  started  from  histhurobs. 
He  had  another  instrument,  called  a  coMar,  put 
about  his  neck ;  it  was  very  far  from  l»ciifg 
easy ;  it  there  made  an  impression  that  the 
mark  plainly  appeared :  he  had  a  load  of  heavy 
irons  on,  worse  than  any  yoke  of  servitude; 
af^cr  these  instruments  were  fixed  on  him.  he 
had  fetters  put  upon  his  legs,  of  great  weight. 
Whdt  then  were  the  fetters  put  on  for  P  To  add 
to  the  affliction  of  the  man,  and  to  shew  the 
cruelty  of  the  prisoner,  I  have  already  men- 
tioned, that  he  was  a  prifioncr  for  debt :  they 
ahould  not  be  loaded  with  fetters,  upon  any  pre- 
tence whatever. 

Indeed,  by  an  old  act  of  parliament,*  where 
auditors  of  accounts  were  found  indebted  to 
their  principal,  and  are  imprisoned,  and  refuse 
to  account,  they  may  be  ironed  :  but  this  is  an 
obsolete,  disused  law,  and  being  in  a  particular 
case  excludes  all  others.  Lord  Coke  takes  no- 
tice, that  it  is  not  lawful,  that  prisoners  for  debt 
by  the  common  law  should  be  put  in  duress. 

The  indictment  does  not  tay,  that  it  was  the 
occasion  of  his  immediate  death  ;  but  it  would 
have  been  better  that  one  of  those  instruments 
had  pnt  an  end  to  his  life,  that  he  had  expired 
under  these  cruelties :  his  death  would  have  put 
an  end  to  him  and  them  together ;  for  every 
body  would  rather  choose  to  die  immediately, 
than  to  be  so  punished,  when  death  must  be  the 
consequence.  But  though  hO  survived  them, 
the  eftects  remained ;  the  man  soon  died,  and 
that  shews  that  it  was  the  cause  of  his  death. 
The  indictment  charges,  that  the  prisoner  killed 
and  murdered  him.  If  we  prove  the  facts, 
they  will  justify  that  conclusion;  and  then 
we  must  submit  to  your  lordship,  if  it  is  mur- 
der. If  a  gaoler  bnngs  a  pnsbner  to  his  death 
by  duress,  it  is  murder  ;  and  the  law  id  tiich 
case  judges  it  to  be  malice  prepense. 

There  is  one  thing  I  should  have  taken  no- 
tice of ;  that  in  case  nf  the  death  of  any  prison- 
er, the  law  requires  the  gaoler  to  have  the  co- 
roner's inquest  to  sit  upon  the  body,  to  enqnira 
the  cause  of  his  death:  IdontfbidUiitwiSQone. 

Mr.  VTard.  May  itpleane  your  loitfahip.  tad 
you  gentlemen  of  the  my,  I  *m  eottPifel  tffte 
same  side.    If  a  gaoMr,  or  the  9^ 

gaoler,  kills  a  priionor  hj  ilv-*' 
e  munler ;  the  r^atbt  ^ 
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the  constitution  of  this  country,  a  prison  is  only 
for  the  safe  custody  of  the  prisoners  till  tried  or 
discliarged :  if  that  is  turned  iato  cruelty,  it  is 
contrary  to  thie  law;  and  he  must  answer  for  it^ 
If  Bliss  came  to  his  death  by  Acton,  if  that 
usage  was  the  occasion  of  his  death,  I  must 
conclude,  as  in  the  indictment,  that  he  is  guilty 
of  murder.  To  shew  you,  gentlemen,  that  Ac- 
ton used  him  in  that  barbarous  manner,  we  shall 
shew,  that  the  place  he  kept  him  in  was  unfit 
for  any  human  creatnre  ;  it  was  not  defended 
from  the  violence  of  the  rains  and  seasons, 
which  made  it  moist  and  damp,  and  very  nn- 
wholeaome.  He  was  kept  here  withont  a  bed  ; 
this  might  be  the  occasbn  of  his  death  ;  but  if 
he  had  force  used  upon  him  afterwards,  there 
can  be  no  reason  to  doubt  it. 

We  shall  shew  you  that  he  had  actual  forca 
used  upon  him.  Ac  had  i^  cap  of  iron  fixed  on 
his  head,  and  a  collar  of  iron  on  hii:  neck,  so  that 
he  could  not  open  his  jaws ;  even  his  sustenance 
was  forced  to  be  pulled  into  little  pieces,  for  it 
was  impossible  before  to  get  it  into  his  mouth, 
which  was  occasioned  by  the  weight  of  hitf  col- 
lar. The  man  did  address  himself  to  a  person, 
who  condescended  to  chew  it  fit  for  him  to  get 
it  into  his  mouth. 

Besides  these  irons  he  had  thumb-screws  en 
his  thumbs,  and  the  blood  gushed  out  of  them ; 
besides  this,  he  was  beat  with  n  bull's  pizsle 
and  a  rope,  and  was  black  all  over.  Not  con- 
tent with  this,  the  prisoner  at  the  bar  stamped 
upon  his  belly,  till  the  swelling  was  so  great, 
that  his  clothes  were  forced  to  be  cut  off  hia 
body. 

Further,  to  be  more  barbarous,  he  put  him 
into  fetters  so  strait,  that  they  made  an  impres- 
sion on  his  legs,  and  eat  into  the  skin  ;  which 
occasioned  a  wound  and  roorlificatioo  in  hii 
legs.  This  was  the  usage  of  the  prisoner  to  a 
poor  man  who  was  only  to  bo  kept  iu  safe  cus- 
tody by  him.  If  he  did  not  die  immediately, 
but  languished  of  his  wounds,  and  then  died  of 
them ;  that  will  be  as  much  chargeable  upon 
him. 

If  we  call  our  evidence,  and  prove  the  case, 
you  will  find  him  guilty  :  that  he  feloniously, 
and  of  malice  aforethought,  assaulted  and  mur- 
dered Thomas  Bliss. 

Mr.  Trigg,  A  person  confined  for  a  very 
small  debt,  to  have  all  those  engines  of  torture 
npoo  him,  is  contrary  to  law. 

Mr.  Ward.  It  is  set  forth  in  the  indictment, 
that  Darby  was  keeper  of  the  prison;  therefore 
it  is  proper  to  pn)ceed  to  prove  that  first. 

John  Wilson  awom. 

Mr.  Marsh.  What  is  yom-name  ? 

Wiison.  John  Wilson. 

Mr^  ManlL  Have  yon  been  sworn  ? 

Wiimn.  Yen. 

n^  JAM.  Mjmt  Know  the Marthalsea 


a  piimier  there 
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Mr.  J/nrU.  Do  yoa  know  the  priMiMr  «t 
tiM  bar,  IViUiam  Acton?— iri/wji.  Y«k 

-  Mr.  MfirsJL  In  tbeyear  1796  waa  Mr.  Acton 
Qonotmcil,  and  in  what  manner  ? 

-  K'i/iuji.  He  adtcdafl  chief  turnkey,  and  aoo* 
eeeUed  one  Burlei^^. 

Mr.  Marsh,  What  is  the  nature  of  tnmkeyf 

H^fon.  He  acted  onder  Air.  Darky,  in  tak- 
ing care  of  the  prtaonen. 

Mr.  Marik.  Acquaint  mv  lord,  and  the  jury, 
if  you  remember  Thomas  Bliss? 

Wilton.  Yet. 

Mr.  Baron  Carter,  I  must  pnt  you  in  mind, 
you  have  only  examined  lo  the  year  1796. 

Mr.  ManA,  Huw  long  did  be  (Acton)  €oati« 
Bue  under  Mr.  Darb^  ? 

Wilson.  I  can't  justly  say  how  long ;  till 
Mr.  Darby  farmed  out  the  gaol. 

Mr.  M!arsh,  How  tong  )uA  it  been  fiumed 
out? 

Wilion.  I  beliere  it  had  keen  frrawd  ont  a 
year,  more  or  leas. 

Mr.  Marsh.  When  waait  fiinned  out? 

WUnm.  I  belie? e  in  Blay  1797. 

Mr.  Ward.  You  sav,  yon  belie?e  it  was 
fiurmed  out  in  1797  ;  who  look  care  of  the  pri- 
^ners  then  ?  Who  m  May  1797  ? 

Mr.  Baron  CmrUr.  You  need  notgoso  Ibr ; 
take  any  part  of  the  year  1797,  to  the  death  of 
Bliss. 

Mr.  Ward.  Fbooi  what  do  yon  know  be 
%vas  turnkey  f  How  hmg  was  he  so  before  J 797? 

Wilwn.  He  was  so  the  time  I  was  commit* 
ted.    I  was  committed  in  1796. 

Mr.  Ward.  You  belie? e  he  did  continue  aa 
sodi  from  1796  to  1797  X^Wdum.  Yes. 

Mr.  Ifar^.  Did  Acton  act  ? 

Wilson,  Acton  did  act.  1  seldom  nw  Daiby 
there.  ' 

Mr.  Marsh.  Gi¥e  an  account  what  condition 
Bliss  was  in. 

Wilwn.  When  I  was  committed  a  prisoner 
ip  1796,  he  was  then  put  in  the  sick  ward;  a 
little  before  the  act  passed,  to  prevent  fri?olous 
and  vexatious  arrests,  there  was  a  draught 
made  of  four  prisoners  out  of  each  ward,  to  be 
put  into  the  pump-ward,  and  I  and  Bliss  were 
among  them  :  he  then  appeared  to  be  a  sad  ob- 
ject, very  lame,  and  I  took  an  onnortunity  to 
aak.him  the  cause  of  it,  and  he  told  me  that  he 
attempted  to  escape ;  but  being  seen  by  a  wo- 
man, he  was  di8C0?ered  in  the  attempt,  and  fell 
down  and  dislocated  his  ancle ;  and  that  one 
Rogers  and  Pag<*  took  him,  and  brought  him 
into  the  gaol  again,  who  he  said  had  beat  him. 

ActoH.  I  desire,  my  lord,  he  may  be  asked, 
if  he  ever  saw  Bliss  in  irons? 

Mr.  Baron  Carter.  Answer  that. 

Wilson.  No,  my  lord. 

Acton.  Please  to  ask  him,  my  lord,  if  Bliss 
e\er  fell  off  the  top  of  the  house. 

Mr.  Baron  Carter.  What  say  you  to  that? 

Wilson.  He  did. 

Mr.  Baron  Carter.  lie  said  so  before. 

Acton.  Please  to  ask,  my  lord,  if  he  ever 
saw  Bliss  beat,  or  coofiiied  in*tbe  strong  room. 

Wilson.  I  never  saw  him  beat. 


Acttm.  Please  to  ask,  my  lord,  if  he  aaw  my 
behaviour  to  the  prisoners  m  general. 

Mr.  Baron  Carter.  What  say  yon  to  that? 

Wilsotu  I  ha?e  seen  people  beat,  and  pnt  in 
irons. 

Mr.  Ward.  By  whose  directions? 

Wilion.  1  beliere  by  Acton's. 

Mr.  Ward.  Have  you  seen  Acton  strike  pri- 


Wilson.  I  have  seen  him  strike  prisoners 
with  hisAst 

Mr.  Ward.  Did  you  see  Bliss  with  an  iron 
instrument  on  ? — WSson.  No. 

Mr.  Baron  Carter.  What  behariour  did  Ac- 
ton use  towards  his  prisonen  ? 

Wibam.  He  behaved  very  well  to  some,  and 
need  others  ill. 

Mr.  Strange.    Wilson's  evidence  is  hear- 

ly,  being  only  the  dccUration  of  the  de- 


i 


Mrs.  ilnne  Bliss  sworn. 

Mr.  Marsh     Did  you  know  Thomas  Blim  f 

Mrs.  Bliss.  Yes. 

Mr.  Marth.  Who  was  he? 

Mrs.  BHss.  My  husband. 

Mr.  Marsh.  Do  yon  remember  the  time 
when  be  was  pnt  into  the  strong  room  ? 

Mrs.  Blitt.  He  was  a  prisoner  in  thn  Blar- 
shalsen  for  a  small  debt. 

Mr.  Marsh.  Did  yon  use  to  visit  him  ? 

Mrs,  Blm>  1  went  to  him  every  night  and 
mommg. 

Mr.  Marsh.  Acqusint  my  lord,  and  the  jury, 
with  every  step  as  to  the  treatment  of  youc 
husband. 

Mrs.  JB/tM.  My  husband  went  to  make  his 
escape,  and  was  betrayed. 

VLr.  Ward.  Tall  the  Ume. 

Mrs.  Bliu.  He  and  aix  or  seven  otben  wcql 
to  break  into  a  baker*s,  and  Acton  came  in. 

Mr.  Ward.  Name  the  time. 

Mrs.  Bliu.  I  cau*t  be  sure  when  it  was,  bnl 
one  Mitflimus,  when  he  was  put  in,  was  therei 
and  was  collared. 

Mr.  Marsh.  Were  yon  by  ? 

Mrs.  Bliss.  1  saw  it  next  morning ;  I  wcb| 
into  the  strong  room,  and  3Iiirlimtis  had  an 
iron  collar  on,  but  my  husband  was  only  let- 
tered. 

Mr.  Marsh.  I  confine  my  question  only  to 
your  husband.    What  room  was  he  in  ? 

Mrs.  Bliss.  The  strong  room. 
r.  Marsh,  Describe  it. 

Mrs.  Bliss.  It  is  a  room  floored  with  boardL 
and  there  is  a  hole  bi^  enough  to  pot  in  ^jpA 
of  beer,  and  I  saw  bim  in  there  through  tl^ 
hole. 

BIr.  Marsh.    How  long  did  he  lie  there  f 

Mrs.  Bliu.  He  lay  there  three  weefai,  1$ 
the  winter-time.  ^   * 

Mr.  Ward.  You  say,  there  is  a  little  bol^ 
big  enough  to  put  in  a  quart  pot? 

31  rs.  Bliu.  Yes,  there  is,  just  on  the  ade  eiT 
the  door. 

Mr.  Baron  Carter.  $Uy  a  little,  I  eai^t  imr 
one  word.  Yon  ssy  you  could  not  ge  inli^lft 
room,  bet  looked  through  the  hole  f         w; 
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Mn.  Bliu.  Yet. 

Mr.  Bttron  Carter.    Did  you  obterre  tht 
condition  of  the  room  f 

Mrs.  Bliss,  The  floor  was  ?ery  damp,  and  it 
bad  rained  that  nig^ht,  and  bad  rained  in. 

Mr.  Baron  Carter.  Waa  it  corered  at  top  ? 

Mrs.  Bliss*  Yet,  but  the  rain  came  in  tbrongh 
the  boards. 

Mr.  Foster.  Were  the  irOns  heavy  be  had 
on  ? — Mra.  Bliss.  Yet,  they  were. 

Mr.  Ward.  What  time  of  the  year  waa  itf 

Mrs.  Bliss.  It  was  much  about  Chrittmaa 
time. 

Mr.  Ward,  How  long  ago  ? 

Mrs.  Bliss.  About  three  montha  after  he  wat 
in  gaol. 

Mr.  Ward.  What  time  did  be  first  go  into 
gaol  ? — Mrs.  Bliss.    1  cannot  tell  the  month. 

Mr.  Ward,  Can*t  you  be  certain  at  to  the 
time? 

Mrs.  Bliss.  I  think  it  waa  after  Chrittmaa, 
not  much. 

Mr.  Ward.  How  longainceP 

Mrs.  JB^.  It  waa  much  about  three  years ; 
it  waa  much  about  Ibur  yean  aince  the  firat 
time  be  attempted  to  ctcape.  He  went  to 
make  an  eacape  a  aecoiid  time,  by  a  rope, 
about  two  or  three  montha  after  the  first  at* 
tempt ;  and  then  Acton  pursued  after  him,  and 
took  him. 

Mr.  Ward.  Do  yon  know  this  of  your  own 
knowledge? 

Mra.  BUss.  When  I  came  the  next  day  to 
the  priaon,  Nioholt  taid,  there  it  the  bitch  hit 
wife,  and  Acton  ordered  me  to  be  called  into 
the  lodge;  and  aaid.  Damn  you,  madam,  I 
will  hare  you  before  juttioe  Ladd,  for  bringiiup 
the  rope  to  your  huaband :  Damn  yon,  I  will 
confine  you;  and  he  put  me  into  the  place 
where  they  pot  the  iront  in,  adjoining  to  the 
lodge,  and  kept  me  there  an  hour.  Whilst  I 
was  there,  he  sent  for  my  husband  into  the 
lodge,  and  put  on  the  scull-cap,  collar,  thumb- 
tcrews,  and  fetters. 

Mr.  Ward.  Were  they  all  put  on  at  the  tame 
time? — Mrs.  BUss.  Yet. 

Mr.  Ward.  Who  put  them  on  ? 

BIrt.  Bliss.  They  were  put  on  by  Acton't 
order. 

Mr.  Ward.    Did  you  tee  him  order  it  ? 

Mn.  Bliu.  I  heard  him  order  it,  1  did  not 
tee  it. 

Mr.  Ward.  Did  you  tee  them  ou  your  hut- 
band? 

Mrs.  Bliss.  I  did.  Mj  husband  aaid,  Aa 
you  are  a  man,  I  hope  you  will  ate  mt  aa 
auch ;  Acton  aaid.  If  you  will  eoofcat  who 
brought  vou  the  rope ;  and  ordered  him  into  m 
place  called  the  diingeoB ;  aod  when  he  wea 

£ut  there,  tent  for  me,  and  aaid,  I  wfll 
are  yon  before  jestiee  Ladd;  hol  kM 
friend  there,  who  uiaraadad;!  wm  ^^^ 
of  the  gaol,  and  cane  the 
found  my  hnaband  ie  dM  ~ 
to  me  through  the  beli. . 
Mr.W^mifm^ 
Mn.  Biia.    I  &h 


the  hole.  He  taid,  Tbia  place,  and  the  cmel 
usage  I  hare  had,  will  be  the  death  of  roe. 
He  was  beat  to,  that  hit  clothes  wi*re  forced  to 
,be  cot  oflT,  and  hit  body,  ttomach,and  belly 
were  very  much  twelled. 

Mr.  Ward.    Did  you  see  him  beat? 

Mrs.  Bliss.    J  saw  tbe  marks. 

Mr.  Ward.  When  did  you  see  him  in  the 
Strong  Room  ? 

Mn.  Bliis.  About  two  hours  after  I  came  in, 
IB  the  morning ;  Acton  came  down  the  yard  at 
the  aame  time. 

Mr.  Ward.  Had  he  all  these  hrons  on  when 
Acton  came  down  ? 

Mn.  Bliss.    He  had  them  all  on. 

Mr.  Ward.    When  were  his  clothes  cut  off? 

Mn.  BHs9.  His  clothes  were  cut  off  from 
his  body  after  Nicholt  beat  him,  becaute  he* 
waa  twelled. 

Mr.  Ward.  You  toM  ut  that  yoo  taw  your 
hutband,  what  had  he  on  ? 

Mn.  Bliss.  I  taw  him  with  the  tcull-cap, 
collar,  and  iront  on. 

Mr.  Ward.  By  whote  order  were  they  put 
on? 

Mn.  Bliss.  I  heard  Acton  order  them  to  be 
put  on. 

Mr.  Ward.  What  waa  be  twelled  with  ? 

Mrt.  Bliss.  He  waa  swelleil  with  the  blows 
that  Acton  had  giren  him,  at  my  hutband  told 
me. 

Mr.  Foster.  How  long  wat  this  belbre  hit 
death? 

Mn.  Bliss.  H  is  clothes  were  forced  to  be  cut 
down ;  and  Acton  told  the  nurse  of  the  sick 
ward  to  take  a  deal  of  care  of  bim. 

Mr.  Foster.  Reoollect  what  year  thia  was  in  ? 

Mn.  BUss.  It  wat  about  two  yean  and  three 
quartan  ago. 

Mr.  Richardson.  When  he  was  in  this  place, 
(the  Strong  Room)  did  you  see  any  blood  about 
him^ 

Mn.  Bliss.  He  bled  at  the  mouth,  and  he 
told  me,  that  it  was  caused  by  having  the  iron 
instrument  on  his  head :  and  the  blood  flowed 
fipom  under  the  nails  of  his  thumbs. 

Mr.  Harding.  Did  you  make  any  complaint 
of  this  usage? 

Mn  B/ms.    a  friend  of  mine  did. 

Mr.  Harding.  How  long  did  he  continue  in 
the  Strong  Room? 

Mn.  BUss.  AboTC  a  month  at  one  time,  a 
week  at  another,  and  another  time  about  three 
daTt. 

Mr.  Hardimg.   How  long  belbre  he  died  ? 

Mn.B/uf.  About  aeren  or  eight  montha  be* 
nm  he  died. 

Mr.  JtidbandbMi.  Did  yoo  tee  your  hutband 
beelf 

Urn  JWaa.  He  wee  Made  ea  any  thing  with 

AeteB  kept-  Ro* 
dawn  with  e 
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Mr.  Biektir^um.  WImo  Mhm ikT 
Mrs.  Biiw.   IledicdMiU4j.dajr« 
Ur^Miehmrdnm.    Wbat  oiMditMHi  of  bcftUh 

was  he  in? 
Mrs.  fi^iM.    He  WM  a  pratty  whilo  in  Um 

tick  ward,  aad  Umo  «m  ramoifcd  idIo  Iiu  Mrn 

ward. 

Ur.  Rickardwrn.  Bow  loiig  aftar  Uiii  wHge 

was  it  before  he  died  ? 
Mrs.  B/iu.  Sosao  or  eight  anontha. 
Mr.  Rickardaon.   Waa  it  in  wmmu-immi 
Mrs.  Bliu.   It  waa  at  the  begimiiiig  of  anaa* 


Mr.  Baron  Carter.  1  moat  bo  fiarced  to  laU 
yoa,  not  to  oak  Iho  aaaM  quostiooa  or«  and 
ofor  again. 

Mr.  RUhardtM.  What  was  the  oooaaioo  of 
lib  death? 

Mra.B/us.  1  ? eriW  beUere  the  cniol  oaafa 
of  Acta*  aod  Niohoto ;  for  lie  aaad  to  om  a 
little  before  he  died,  I  muat  aoon  leaf o  yoo* 
Olid  nobody  ia  thodoatb  of  ne  but  Acton  and 
Nichols. 

Mr.  Baroo  Cmier.  Tbo  first  witoeas,  Wil- 
aon,  put  it  right,  when  he  came  in  April  17«d, 
to  Lndy«day  17S7 ;  you  muat  keep  her  to  that 
time. 

Mr.  Harding.  What  time  did  you  aee  him 
in  fetters? 

Mra.  JB/iit.  Set  en  or  eight  monlka  bcioro  bo 
died. 

Aetim,  My  laed,  plaoso  to  ask  her  if  I  was 
by  wbeu  the  acoll-cap  was  upon  her  husband'a 
head. 

Mr.  Baroo  Cmrier.  Wbataay  you  to  thai? 

Mrs.  Biiu,   I  saw  it  on  in  tM  moiMr  Booaa. 

AeUm.  Pkaae  to  ask*  my  lord,  if  be  waa 
not  well  aAer  thiay  and  went  into  the  country 
to  work. 

Mr.  Baron  Carter.  Answer  that  question  f 

Mrs.  BlitM.  lie  want  to  Enfield  to  work,  bot 
was  so  ill  he  could  not  work ;  he  did  not  do 
three  houta  work  there. 

Aden.  1  desire  sho  noay  be  aakod»  if  ho 
bad  not  got  a  vk>lent  cold  by  working. 

Mrs.  B/ttf.  When  he  came  home  he  said  ho 
waa  very  bad,  and  1  got  him  half  a  niot  of  wine, 
and  put  him  to  bed ;  be  continued  very  ill  fbr 
a  week,  keeping  bia  bod  aome  part  of  the  time, 
aod  some  part  sat  up;  and  then  desired  me  to 
get  him  into  the  hospital,  for  that  be  oonid  not 
recorer  it,  and  Acton  was  tho  occasion  of  his 
death? 

Acton.  Please  to  ask,  if  any  body  was  by, 
when  her  husband  told  her  1  was  the  occaaon 
of  bia  death. 

Mrs.  Bliss,  He  made  the  declaration  aa  I 
was  sitting  on  the  side  of  the  bed. 

Acton.  I  desire  she  may  be  asked,  if  he  had 
not  strained  his  ancle  by  a  fall  from  the  house, 
when  he  attempted  to  escape. 

Mrs.  Bliss.  Yes. 

Acton.  Please  to  aak,  my  lord,  bow  long  it 
was  after  her  huaband  died,  beibre  she  com- 
plained to  any  body  that  I  was  the  cause  W  bis 
death. 

Mil.  Bliss.  I  ooTcr  complained  to  any  body. 
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becaoae  I  had  no  money  to  go  lo  laW| 
firienda,  nor  aoy  body  elae  to  stand  by  me. 

Adorn.  Pleaao  to  aak  who  ahoMgod  wilh 
when  her  husband  died, 

Mr.  Baron  Carter.   Anawerthnt. 

Mra.B/itt.   1  lodgod  with  mv  aislar. 

Acion.  Pleaao  to  9fk  bar,  if  sho  over  oaM- 
plained  to  her  sister. 

Mr.  Baron  Coi^sr.  Wbataay  yon  to  tint  f 

Mrs.fi/ifi.   No,  i  did  not 

Actm>  Pleaoe  la  aak,  if  aho  complainal  to 
her  lather  or  miitber.  * 

Mrs.  Bliss.  I  bad  no  father,  and  na  to  my 
mother,  I  did  not  see  her  in  half  a  year  |  it  wan 
above  a^piartar  of  a  year  after  my  kvriband'n 
deatli. 

ilclen.  I  daaira  she  OMiy  bo  aakod  again,  if 
fSha  did  not  tfH  her  nsothor. 

Mr.  Baron  Carter.  Did  not  you  tall  your 
mother? 

Mn.Bhss.  No^  I  bad  a  differenoo  witk  mjT 
mother,  on  account  of  her  marrying  a 
husband. 

A/cimL  1  doairo  aha  may  he  aakod. 
was  the  fiiat  tiaM  of  her  complaining,  wbatbct 
it  waa  voluntarily,  or  whether  aha  waa  asnt  §»» 
aod  by  whom,  and  wharatn. 

Mr.  Baroo  Carter.  Yon  boor  the  i|neatinn> 

Mra.  fi/iM.  One  Mr.  Newland*  an  nffoainl* 
ance  of  my  father's,  knowing  bow  my  hnabanii 
was  uaod,  aent  iSar  mo. 

Acton.  I  desire  she  may  be  aakad,  whM 
aod  where. 

Mra.  Bliss*  Tohaa  own  bonat. 

Actm.  Please,  my  laid,  to  osk  bow  long  ogit 

Mr.  Baroo  CmrUr.  Aoawer  tbal. 

Mrs.  Bliss.  1  beliovo  half  a  year. 

Acton.  PkNaa  lo  aak  her,  my  lerdt  wbaa 
Mr.  Nowlsftd  aant  for  hor,  what  he  sent  ion 
her  for ;  end  whether  be  did  not  say  tbera  vim 
mooey  tor  her. 

Mr.  Baron  Carter.  What  sav  you  to  that? 

Mrs.  JB^iM.  Knowing  bow  barbarously  smy 
husband  was  used,  he  said  he  would  have  mn 
right  his  death ;  and  ordered  me  to  go  to  a 
gentleman  about  it ;  but  said  nothing  of  mnooy, 

Acton.  Please  to  aak,  my  lord,  if  she  did 
not  tell  Hester  Long  she  was  to  have  OMOey 
to  swear  her  busliaod's  death  to  me. 

Mr.  Baron  Corfer.  Did  you  tell  Heater 
Long  so? 

Airs.  Biiss.  No  ;  my  sister  came  to  me,  an4 
said,  Mr.  Newland  desired  to  see  me ;  and  sho 
said,  she  believed  there  was  money  fur  mo. 
Afterwards  1  saw  Newland,  and  be  told  me  lo 
go  to  the  gentleman. 

Acton.  I  desire  she  may  be  asketl  again* 
if  she  did  not  tell  Hester  Long,  she  was  to  havn 
money  to  swear  her  husband's  death  to  me. 

Mrs.  fi^'tf.  No. 

Acton.  Pleaae  to  ask  her,f  if  site  did  not 
lell  Hester  Lorn;:  she  was  to  b  ive  50i.  or  S/. 

Mr.  Bsron  Carter,  1  muMt  take  care  you  do 
not  aak  her  questions  to  iqjure  herself. 

Susannah  Dodd  sworn. 

Mr.  AfanA.  Did  yon  see  Bliss  in  prison f 
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Mnu  DoJd.  Yes,  a  bmiilred  times,  and  once 
in  irons. 

Mr*  Mgnk  What  tine  did  you  see  hiss  in 
irons  f 

Mrs.  Dodd,  He  had  them  m  the  aezt  day 
after  lie  was  put  in  the  Sinmg  Room. 

Mr.  ManL  What  ttone  of  the  year  f 

Mrs.  Dodd,  Between  winter  and  snnuBer* 

Mr.  JfonA.  How  leag  before  he  died  f 

Mrs.IXNU.  A  quarter  of  a  year. 

Mr.  Marsh.  Do  you  know  when  he  died? 

Mrs.  Dodd,  I  was  not  with  him. 

Mr.  Marsh.  When  [qu.  How]  do  ypn  knew 
he  diedf  Hav«  you  been  told  wabd  he  died  P 

Mrs.  Dodd,  I  knew  he  was  dead,  beesuss 
hut  wile  came  and  said  he  was  dead. 

Mr.  Baroa  Cerler.  WaaitchefirstorseoiNid 
time  he  made  his  escape  he  waa  out  Iwe  or 
three  vpotheP 

Aeiou.  My  lerd,  he  was  not  ont  then  at  all. 

Mr.  BarsD  Carter.  I  will  oail  the  wpnum 
agam. 

Mrs.  Bliss  being  ealled. 

Mr.  Bamn  Carter.  Was  year  hadband  twice 
m  gaolyoc  onoef — Mrs.  Bim.  QnJy  oaoe. 

Mr.  Mlarth.  What  gentleaMadid  Mr.  New* 
laodaendyoato? 

Mr;  Bairen  Carter.  It  is  not  aeual  to  ask 
ycatiene  after  a  witness  has  been  examined, 
and  only  called  again  toexpUia  afaet 

Mr.  iiofsh.  It  is  only  to  olear  ap  what  she 
lias  already  given  in  evidence. 

Mrs.  B&u.  Mr.  Newland,  an  aeqoauitaoce 
ei  my  Auher'a,  only  sei^  for  me. 

Mr.  Marsh,  How  long  since  P 

Mrs.  B&se.  Three  weeke  kst  Smiday. 

Mr.  Baron  CeWer.  Who  is  Newland  P 

Ma.  Biiss,  He  lives  in  Sonthwark. 

Mr.  Baron  Carter.  What  is  he  P 

Mrs.  Bliss,  He  is  a  baker. 

Mrs.  Dodd  standing  up  again. 

Mr.  Ward.  When  did  you  see  him  Ust  in 
gaolP 

Mrs.  Dodd,  About  three  months  before  he 
died. 

Mr.  Ward.  When  did  he  die? 

Mrs.  J>t>dd,  1  canH  be  certain  when  he  died, 

Mr.  Ward.  What  condition  did  you  see  him 
inP 

Mrs.  Dodd.  I  went  to  the  strong  room  to 
carry  him  &ome  victuals,  and  he  h^  thumb- 
acraws  on  his  thumbs,  irons  on  his  legs,  an 
iron  capon  his  bead. 

Mr.  Ward.  Had  be  fetters  on  his  legs? 

Mrs.  Dodd,  He  had  very  laige  fetters  on  his 
legs,  and  icons  cross  his  legs  too.  I  spoke  to 
bim  through  the  hole. 

The  said  Irons  being  prodooed  and  viesred 
by  the  Witness. 

Mr.  Ward.  Are  those  the  same  you  saw  upon 
Bliss  P — Mrs.  Dodd.  They  are. 

The  Irons  called  Sheers  being  shewn  her  par* 
tictilarly;. 


I     Mr.  Ward.  Look  on  tbtm^  iud  he  any  .other 
irons  on  bis  legs  thaa  thoaef 

Mrf .  Dodd.  Ha  had  the  sbeem  craas  hie 
less,  and  fetters  en  besides.  The  deceased 
asksid  me  to  give  bim  relief,  and  desired  me  ta 
chew  his  victuals,  for  his  mouth  was  sore ;  and 
1  pulled  it  to  pieces,  and  fed  him. 

Mr.  Ward.  What  was  the  ecoaskm  of  hia 
month  being  sore? 

Mrs.  Dodd.  He  waa  oonfined  two  days  in 
this  condition. 

Mr.  Ward.  How  do  yen  luow  it  P 

Mrs.  Dodd.  By  bemg  lent  badcWards  and 
forwards  of  errands. 

Mr.  Ward.  Did  be  speak  to  yoa  P 

Mrs.  Dodd.  Yes,  he  spoke  te  me  S0f«ral 
times. 

Mr.  Harding.  Conld  he  chew  P 

Mm.  Dodd.  I  don't heliefahecottU chew. 

Mr.  Fatter,  How  km^  waa  he  in  this  ooa* 
ditioa  in  the  Strang  Boom  P 

Hn,Dodd,  A  day  or  two. 

Mr.  H^amf.  HowiottgagoP 

Mrs.  Dodd.  Five  or  six  months  ago. 

Mr.  Ward.  Howlongagoiaitsinoeyouaaw 
him  in  that  condition?  Recollect  yooiaelf, 
how  hmsr  •go  ^t  might  be. 

Mrs.  Dodd.  I  ean*t  tell  exaetly. 
.  Mr.  Ward.  Hew  long  waa  it  after  he  was 
turned  out,  before  it  was  reported  be  waa  dead  t 

Mrs.  Dtfdd,  About  half  a  year. 

Mr.  Ward,  How  k>og  was  it  then,  before  be 
was  in  that  condition  P 

Mrs.  Dodd.  This  was  about  a  quarter  of  a 
year  before. 

Mr.  Ward.  What  time  of  the  year  was  it  P 

Mrs.  Dodd.  It  was  about  Southwark  ftdr* 
lime. 

Mr.  Ward.  Did  you  see  him  bleed  at  the 
mouth,  or  any  where  dse? 

Mrs.  Dodd.  There  is  a  srraat  hole  on  the 
side  of  the  door,  and  I  saw  iiira  screwed,  and 
saw  him  bleeding  at  his  thumb  nails. 

Being  again  shewn  the  Irpn  instrument  called 
the  Sh^rs. 

Mr.  Ward.  Hew  was  it  used  P 

Mrs.  Dodd.  It  goes  between  the  legs. 

Mr.  Harding.  What  sort  of  a  pbee  is  the 
Strong  Room  ? 

Mri.  Dodd.  It  is  a  lar^  room,  and  strong. 

Mr.  Harding,  Descnbe  the  room.  Is  it 
damp? 

Mrs.  Dodd.  It  is  not  damp ;  it  is  dry  eneugb. 

Mr.  Harding.  Is  it  covered  at  top  r 

Mrs.  Dodd.  It  is  leaded  over  at  top.  I  gare 
him  drink  through  the  hole  bv  the  doer,  while 
he  held  bis  head  backward;  he  couM  not  take 
it  himself,  because  of  bis  hands  beiag  conftnedl 

Acton,  Please  to  ask,  my  lord,  if  be  wee 
well  in  health  when  be  came  to  lodge  at  the 
honse  where  she  lived. 

Mrs.  Dodd.  He  was  only  lame  in  his  lege; 
he  waa  well  as  to  every  thing  else. 

Acton.  Piesse  le  ask  her,  if  she  did  not 
see  him  the  day  after  he  came  .eat  of  tbe 
Strong  Rdom. 
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•  Mr.  Btrao  Carter.  Did  yon  im  htm  Um  day 
after  be  came  out  of  tbe  Strong  Room  f 

Mra.  Dodd.  No,  it  was  two  days  after. 
Mr.  Baron  Carter.   Did  you  aee  bim  when 
4is  ckitbos  were  cut  off  ?— Mn.  Dadd.  No, 

Ruth  Butler  sworn. 

Mr.  Ward,  Did  yon  ace  Bliss  in  tbe  gaol  ? 

Mrs.  Butier,  1  was  a  prisoner  in  17S5. 

Mr.  Ward,  How  long  did  you  eontinne  a 
prisoner  F 

Mrs.  Butler,  1  continued  till  I  was  cleared 
by  the  late  act,  about  14  days  ago. 

Mr.  Ward.  Did  you  see  Bliss? 

BIrs.  Butler.  I  did. 
.   Mr.  Ward.   How  bmg  was  bo  in  prison, 
while  you  were  there?    Giro  an  account  of 
what  you  knew  of  Bliss. 

Mrs.  Butler,  iHe  waa  a  prisoner,  I  cannot 
aay  how  lonff ;  but  1  saw  luoi  going  oter  tbe 
bouse,  and  he  fell  off;  and  was  taken  oo  tbe 
other  aide,^nd  brought  in  again ;  and  was  put 
in  the  ^krong  Room  by  Acton,  Thonias  Nichols, 
Roq^ers  and  Pago.. 

Mr.  Ward.  Did  you  see  Acton  put  him 
there? 

Mrs.  Butler.  I  saw  Acton  ooncemcd  in 
pnttiog  bim  there.  He  kept  bim  there  till  the 
other  priaoners  were  locked  np,  wad  then 
brought  bim  into  the  sick  ward,  and  Acton  beat 
bim  with  a  bull's- piisle  there,  and  stamped 
upon  hb  body  se? ml  times,  he  (Bliss)  lywff 
upon  the  ground.  He  had  hurt  his  leg  with 
the  fall,  and  thought  it  waa  broko.  m  con- 
tinued in  the  tick  ward  that  night,  and  tbe  next 
day  they  carried  bim  mto  the  Mge^  and  that 
put  irons  on. 

Vir.  Ward.  What  irons? 

Mrs.  Butler.  They  put  on  long  irons,  that 
kept  his  legs  to  a  vast  extent. 

Mr.  Ward,  When  was  this  ? 

Mrs.  Butler.  Tbe  next  morning  after  he  fidi 
in  going  over  the  house ;  in  tholatter  and  of 
Felmianr,  or  the  beginning  of  March. 

Mr.  Baron  Carter.  You  say  it  was  the  latter 
end  of  February  or  tbe  beginning  of  March. 
Was  it  the  first  time  of  hb  escaping? 

Mrs.  Butler.  Yes. 

•  Mr.  Bkkardmm.  Did  yon  see  him  after  ho 
wootoutof  gtol? 

Mrs.  Butler.  I  never  saw  him  after  he  went 
out  of  gMl. 

Mr.  Ward.  How  long  waa  he  out  of  gaol 
bafore  be  died  ? 

Mrs.  Butler.    I  don't  know. 

Mr.  Ward.  Recollect  the  last  time  yon  nw 
bim  in  gaol ;  when  waa  it? 

Mrs.  JButler.  I  cannot  say. 

Mr.  Harding.  Did  you  see  bim  when  be 
left  the  gaol  ?  How  was  be  ? 

Mrs.  Butler.  He  was  ?ery  bad,  ?ery  ill ;  1 
heard  him  uften  say  after  this  usage,  that  the 
bruises  and  hurts  Acton  ga?e  him  by  stamping 
upon  him,  would  be  the  occasion  of  his  death  ? 

Mr.  R'chardson.  Do  yon  believe  that  those 
bniiaes  and  that  ill  usage  waa  the  occasion  of 
bis  death  ? 
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Mn.  Butler.  1  ?erily  belicre  they  wcra  tbe 
occasion  of  fab  death. 

Mr.  Bickmrdum.  What  state  of  beahh  waa 
he  in  when  he  left  the  gaol  ? 

Mrs.  Butler.  In  a  very  ill  state  of  beahli. 

Mr.  Baron  Carter,  For  my  satisfiictioB  and 
the  jury's,  give  an  account  fiartienlarly  when 
he  was  bnt  with  the  bull's -piaile. 

Mrs.  Butler.  He  was  first  beat  with  tbe 
buirs-pizzle ;  then  flnng  upon  tbe  ground,  and 
stamped  upon. 

Mr.  Baron  Carter.  Wbersabonts  dkl  Aelaa 
stamp  upon  bim? 

Mra.  Butler.  Betwixt  bb  belly  and  Urf 
stomach,  and  upon  bb  belly. 

Mr.  Baron  Carter.  Hew  naay  times  fid 
you  obaerre  him  to  stamp  upon  bim  (Mm)  f 

Mrs.  Butler.  Three  times. 

Mr.  Richardetm.  I  willaak  yon  one  foastioe. 

Mr.  Baron  Carter.  1  can't  admit  yo*  to  ask 
any^neatmnanew;  1  aaked  tbam  for  my  owa, 
not  year  ii  ' 


Mattkem  Bacon  sworn* 

Mr.  Ward.  Did  yen  see  tbe  deeeased  ? 

Baeou.  Yss,  semal  times  ^  I  saw  bin  when 
be  was  aick,  and  when  hb  l^ga  were  awdled. 

Mr.  Ward.  What  sUU  of  health  waa  he  ur 

BaeoH.  He  waa  very  sicklv  and  very  bme; 
bb  legs  were  swelled,  aed  be  compHuncd  ar 
tbe  bruiaea  that  be  bad  received  from  Adsn. 

Mr.  Ward.  Did  yon  aee  bim  in  the  Wtraeif 
Room? 

Bacon.  I  waa  not  a  priaoner  then ;  I  was  a 
nriaoner  fnm  about  the  latter  end  of  April  le 
Miebaelmaa  following,  and  then  1  waa  db- 
charged.  He  waa  side  great  part  pf  that  tfana^ 
and  said  he  abould  do  well  enough,  if  net  Ibr 
the  bruises;  and  that  that  rogoe,  Acton,  ' 
done  that  to  bim  wbbh  he  abould  never 
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Mr.  Harding,  What  state  of  health  vraa  be 
in  when  you  \m  the  prison  ? 

Bacon.  He  was  sicKly. 

Mr.  Richardion.  Do  you  knew  tbe  Strong 
Room? 

Bacon.  Yes  ;  it  is  standing  at  tbe  sooth* 
eaat  part  of  the  gaol ;  and  b  a  terror  to  all 
thoae  that  behave  themadves  ill ;  and  b  not  fit 
to  put  a  human  creature  in,  to  remain  tbcfe. 

Mr.  Ward.  Did  you  aee  him  after  yon  were 
discharged  ? 

Bacon.  I  was  discharged  abont  Michael* 
mas,  17  S6,  and  went  to  the  gaol  to  aee  him' 
between  Miebaelmaa  and  Christmas ;  and  lam 
positive  he  waa  never  well  while  I  saw  him  in 
gaol. 

Mr.  Ward,  Did  he  complain  of  any  thiny  f 

Bacon.  He  complained  of  pains  in  hb  atde, 
which  he  attributed  to  Acton. 

Mr.  Harding.  What  sort  of  a  place  b  tbe 
Strong  Room  r 

Bacon.  It  is  a  square,  as  big  as  the  sqoare 
between  the  posts  in  the  Court ;  and  baa  no 
light  but  through  a  little  hole  on  the  aide  of  lb* 
door ;  and  it  is  damp. 

Mr.  Harding.  Is  it  unwholesome  f 
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Bacon*  It  is  undeniably  to  all  mankind  iin- 
wboleaome.    I  ha?e  aeen  people  dead  in  it 

Mr.  Baron  Carter,  Wnat  is  the  prisoner's 
general  character  in  the  gmol  ? 

Bacon.  A  great  many  give  him  an  ill  cha- 
lacter,  but  I  never  had  any  abase  from  him  ;  I 
■erer  deserred  it. 

Mary  GilUi  sworn. 

Mr.  Ward.  Do  yoa  know  Bliss  f 

Mrs.  GiUit.  Yes ;  I  was  a  prisoner  nineteen 
monihs*  and  remember  Bliss  very  well. 

Mr.  Ward.  Give  an  account  of  what  joo 
know  in  relation  to  Bliss. 

Mrs,  Gillii.  The  account  I  can  give  is  this : 
the  man  was  almost  perished  for  want,  and  with 
a  rope  had  attempted  to  escape,  being  tied 
round  his  middle  ;  hot  being  aisooTered,  the 
rope  was  cnt,  and  he  fell  into  the  yard  on  the 
other  side,  and  received  damage  in  one  of  his 
Jegs ;  and  though  he  could  not  stand,  Acton 
and  hb  servants  brought  him  into  the  lodge. 

Mr.  Ward.  When  was  it  P 

Mrs.  GilHt.  In  an  evening  ;  about  the  be* 
ginoing  of  Marcli. 

Mr.  Ward.  Who  were  Acton's  servants  P 
Name  them. 

Mrs.Gi7/tt.  Richard  Pa|ge,Nichoband  Ro- 
gers. Acton  was  there  himself  ;thev  pulled 
and  bawled  him  about,  and  Acton  boU  him  with 
a  buUVpizzle ;  he  stood  upon  one  leg,  for  he 
could  not  set  the  other  to  the  ground,  and  cried 
out  fur  mercy ;  and  they  askM  him,  who  gave 
him  the  rope  P  He  said  Thomas  Crabb.  Then 
Ibey  put  him  in  a  hole,  a  little  place  under  the 
stairs,  and  he  lay  there  a  little  while ;  and 
when  he  came  out,  they  ironed  him  on  one  leg. 

Mr.  Ward.  Do  you  believe  this  usage  was 
the  occasion  of  his  death  P 

Mrs.  GilUt.  I  believe  in  my  heart  he  died 
for  want  of  food,  as  well  as  by  being  so  used. 

Mr.  Richardson,  Did  you  see  his  body  P 

Mrs.  Gillit.  I  never  did. 

Mr.  Harding.  They  wanted  him  to  confess 
who  brought  the  rope  r 

Mrs.  GiUii.  Yes  ;  they  did  ask  him  who 
brought  it. 

Mr.  Harding,  What  time  was  it  ? 

Mrs.  Gillis.  It  was  candle-light;  I  came 
out  of  one  Carey's  shop. 

Mr.  Ward.  What  state  of  health  was  he  in 
when  he  lefl  the  ffaol  P 

Mrs.  Gillis.  I  came  out  before  him.  He 
was  sick  in  the  sick  ward  when  I  came  out 

Mr.  Ward.  What  irons  had  he  on  P 

Mrs.  Gillis»  I  never  saw  bun  but  with  one 
iron  on. 

Mr.  Ward.  Did  you  tee  him  beat  P 

Mrs.  Gillis.  Yes;  I  did  stand  bT,  and  saw 
liim  beat ;  and  he  fell  down  through  weakness 
from  the  hurt. 

Mr.  Harding,  Did  you  ever  hear  him  com- 
plain of  the  injuries  he  received  ? 

Mrs.  Gillis.  I  never,  went  near  him,  nor 
asked  him. 

Mr.  Harding.  How  many  blows  did  ynm  ste 
him  receive  ?«-Mrs.  Gillit,  laaaM^tcft. 


Mr.  Harding,  How  long  were  they  using 
him  in  that  manner  P 

Mrs.  Gillis.  They  were  half  a\qaarter  of  an 
honr  usmg  him  in  that  manner. 

Mr.  Harding.  Was  Acten  by  P 

Mn.  GilUs.  He  was  present  at  the  same 
time  he  was  beat ;  but  he  was  beat  mostly  by 
Nichob* 

James  Aihot  9ntotn, 

Mr.  Ward.  Did  yon  see  Bliss  P 

Abbot.  Yes ;  I  saw  him  drubbed,  so  that  n# 
man  was  so  drubbed. 

Mr.  Ward.  By  wliomP 

Ahhat.  By  Acton's  servants. 

Mr.  Ward.  With  what  P 

Abbot.  With  a  rope  and  a  bntl's-pizcle* 

Mr.  Ward.  Was  Acton  bj  ? 

Abbot.  I  can't  say  that 

Mr.  Ward.  Who  were  they  that  beat  him  P 

Abbot.  He  was  beat  by  Psge  and  Nichols, 

Mr.  Ward.  You  say  they  beat  him  with  a 
boll's-p^le  and  a  ropeP — Abbot,  Yes. 

Mr.  Ward.  Was  Acton  in  the  prison  then  P 

Ahbot.  Yes,  he  was. 

Mr.  Ward.  Was  Acton  in  th^  yard  P 

BIr.  Bichardson.  Did  you  see  Bliss  in  the 
Strong  Room  P — Abbot,  No. 

Mr.  Baron  Carter,  Will  you  (speaking  to 
the  prisoner)  ask  any  questions  P 

Acton,  My  lord,  please  to  ask  the  question, 
whether  I  ever  used  the  prisoners  ill  during  the 
time  he  was  there. 

Abboi.  I  did  see  him  beat  a  great  many  peo- 
ple, but  can't  say  who. 

Matthew  Brandon  sworn. 

Mr.  Ward.  Did  you  know  Bliss  P 

Brandon.  Bliss  was  a  prisoner  when  I  came 
in,  in  17 S6 ;  1  went  there  on  the  16th  of  March, 
1726. 

Mr.  Ward.  How  long  did  yon  continue 
there  P — Brandon.  Six  months. 

Mr.  Ward.  Did  you  see  Bliss  P 

Brandon.  Yes. 

Mr.  Ward.    What  condition  did  you  see  him 
in  f'-^Brandon.  He  was  a  cripple. 
«  Mr.  Ward.   From  what  time  do  you  count 
the  year  P 

Brandon,  From  the  S5th  of  March  ;  I  can- 
not be  sure  whether  it  was  1735  or  1796. 

Mr.  TMgg.  What  manner  did  you  see  his 
legs  in  P 

Brandon.  I  saw  one  yery  much  bruised  by 
the  irons  that  were  put  on.  There  was  a  mark 
about  as  big  as  the  top  of  one's  finger. 

Mr.  Ward.  .  Was  his  leg  swdled  P 

Brandon.    It  was  very  much  swelled. 

Mr.  Ward.    Did  y^ou  see  both  his  legs  P 

Brandon.    I  took  it  to  be  the  left  leg. 

Mr.  Ward.    Was  his  anole  strained  P 

Brandon.  1  don't  know  any  thing  of  the 
straining  of  his  ancle ;  it  was  much  about  the 
ancle. 

Mr.  Baron  Carter.  1  f  it  was  his  leg  tbst  he 
hurt;  that's  an  answer. 

Mr.  JTardL  That . cemains. upon  theip  to 
pniyai    Aid  the  idua  been  broke  P 
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Btundtm.  •  «Tha  akin  bad  beea  knkk^  atti  h 
Jirat  8wdled  tbo? e  and  beloiTi  aodl  tbcra  wm 
the  mark  of  the  irM. 

Mr.  HurdmM.    WiMt  iort  af aark  waa  il  ? 

firaaiofli.    II  waa  a  eiradkur  mark. 

Mr.  Biding.  Did  ka  nake  aftjr  eomptaEot 
layaaf 

JSrafu/on.  I  siTe  bin  part  of  a  mug  af  ala ; 
and  at  he  waa  wMing  bitf  grief  aocea  to  me,  be 
told  me  be  deaired  me  to  aea  AoIdb  proaeented, 
in  oaae  be  died. 

ttr.Hardine.    Wbat  did  be  (ell  yoa  .^ 

Brandom.  He  told  me  be  waa  verj  barba- 
roualy  used  by  Actoo,  and  be  Wfa  tbe  accaaion 
^biadeatb. 

Mr.  Harding,  How  looff  waa  it  before  joa 
left  him  ia  gam,  that  be  naade  this  deelaratioo  ? 
What  time  of  the  year  were  voo  diaebaigad  ? 

Bramkm,    I  went  out  in  AagoaL 

Acton.  My  lord,  plaaae  toaak,  bow  long  it 
waa  after  Blita'a  d«H|tb  before  be  made  «am- 
pUint. 

Mr.  Baron  Carter.    What  aay  yon  la  that  ? 

Brandon.  I  made  no  oomplaint  of  tbia  but 
aince  I  bare  been  at  home }  I  kaf  e  been  beyond 

Acton.  Please  to  ask,  haw  long  it  waa  be- 
fore be  went  oat  of  Bngland,  after  be  waa  dis- 
iObtrged. 

Mr.  Baron  Carter,    Answer  that 

Brandon.  I  waa  discharged  in  Aogost,  and 
went  abroad  in  about  two  montha  time  ;  and  it 
ia  three  months  sinoe  1  came  home  again. 

Mr.  Ward.  Did  you  ever  see  any  urons  upon 
Bliss? — Brandon.    No. 

Mr.  Ward.    Did  yon  ever  aee  him  beat  ? 

Brandon.    No. 

Mary  Kenwood  sworn. 

Mr.  Baron  Carter.  I  beg  you  would  let  na 
Ikdow  the  time  better ;  I  abould  be  glad  to  be 
aatisfied  as  to  that.        % 

Mr.  Ward.  Gita  an  aocoaat  of  what  you 
know  of  Bliss. 

Mrs.  Ronmood.  I  never  waa  a  prisoner,  but 
carried  biro  viatnala. 

Mr.  Baron  Cmrter.  Yon  knew  Bliss  ;  Did 
yon  see  him  iu  irons  ? 

Mrs.  Rena^od,  Yes,  aav  lord,  once.  After 
his  fettara  were  taken  off^  I  aaw  bis  legs  where 
the  irons  had  been  on ;  and  the  irona  had  eat 
▼ery  deep  into  both  bis  legs. 

Mr.  Baron  Corlrr.  Did  you  seethe  irona  on  f 

Mrs.  Ronmood.  I  aaw  the  irona  on  in  tke 
yard,  but  that  was  before. 

Mr.  Barao  Corler.  Waa  Ike  aorenass  of  his 
legs  ooeaaioned  by  the  irona  f 

Mrs.  Kenwood.    Yea. 

Mr.  Baron  Carter,  Upon  what  ooiaaion  did 
you  go  to  him? 

Mrs.  iteiMvood.  I  went  la  oarry  him  vie- 
tuala  and  ckithea.  When  1  aaw  him  in  the 
aiok  ward,  the  small  of  bis  legs  were  swelled 
aabigaatheealf. 

Mr.  Ward.    When  waa  thw  ? 

Mrs,  JUnwssdL    1  oanH  he  oectMi  u  to  the 


Mr.  Ford.     Go  on. 

Mrs.  Jcsnapood*  The  akin  was  brake,  and 
hia  laga  wart  aom  and  raw  in  the  plnasa  where 
the  marks  of  the  irona  ware. 

Mr.  Richardmm.    What  did  you  carrr  btm  ? 

Mra.  Bmmood.  I  carried  him  a  pair  wsiook- 
ings,  but  be  could  not  put  them  on. 

Mr.  Ward.    Had  be  no  stockings  on  f 

Mrs.  Benwood.  When  I  went  to  him,  be 
had  no  stockings,  no  sUrt,  only  a  blanket. 

Mr.  IFcrd.    What  ai^  were  the  aWddngs  f 

Mrs.  JUwwasd.  Tber  were  my  husbaad'a 
stoi^Hi0v  bat  af  a  small  aise. 

Mr.  Ward.  If  his  legs  had  net  keen  awall« 
ed,  might  be  have  get  tbem  on? 

Mm.  Binwood.    1  believe  be  miglit. 

Mr.  IFdrd.  Did  hiimake  any  oaoqilakit  tc 
yon? 

Mrs.  Btnwood.  He  said,  be  waa  afraid  he 
shoold  never  bo  his  own  aaan  again,  by  the  HI 
nsaga  he  bad  reoeived  in  the  gad. 

Mr.  IFard.    Did  be  aay  who  nsed  him  ill  P 

BIrs.  Kenwood.    No  j  I  did  not  aak  hkn. 

^  Teter  Turchau  sworn. 

Mr.  Ward.  Did  yea  know  Bliaa  wkea  ia 
prison? 

Fnrekttoe.  Tea;  lie  waa  a  priaoner aemc 
timebefoi^l  waa  a  prisoner,  in  tbeyair  1796) 
and  he  related  to  me  the  naage  he  bad  bftii. 

Mr.  Ward.    When  vpttc  y4u  a  prisoner  P 

Furckaea.  I  beeame  a  priaoner  the  Mik 
of  March  1796.  I  waa  discaarged  aomt  tinsc 
before  be  waa* 

Mr.  Ward.  When  bad  yon  tkc  diseoana 
with  bim? 

Pmrekaee^    In  May  or  J  uae. 

Mr.  Ward.  How  long  did  be  oontiniia  in 
gaol? 

Furthmea.  He  waa  there  10  nsontfas  during 
the  time  I  waa  there ;  ha  loM  nse  ha  waa  iron* 
ed,  and  ■  —'  ■ 

Mr.  Baron  Carter.  Yon  ntust  net  speak  to 
kear«aay.  What  be  toM  you  don*t  signify. 
Did  you  see  bis  legs? 

FurchMct.  I  did ;  and  the  marks  of  the  irona 
were  upon  them.  His  legs  were  swelled  verw 
much  both  of  them ;  and  one  continued  awell- 
ed  4intil  be  went  out  of  the  gaol. 

Mr.  Ward.  What  vraa  the  oooasion  of  their 
being  awelled? 

PurcAocf.  It  was  oddaaiaaed  by  weminf 
the  irona. 

Mr.  H^drd.    Weretheyraw? 

Furchaca.  Tbey  were  net  Ntw ;  bat  I  aaw 
liw  marks  of  tka  irona  upon  them. 

Mr.  Ward.    Did  you  see  bis  thumbs  ? 

Furchaee.  I  did  \  and  be  fold  me^  that  he 
bad  beea  thnrob-sefewed. 

Mr.  Waird.  Did  you  aee  any  marks  wpan 
them? 

Furekace.  I  saw  bis  thumbs  ynarj  black,  and 
much  bruised  about  the  joints ;  and  he  told  mc^ 
he  had  worn  the  scull-cap. 

Mr.  Ward.  Did  he  complain  of  any  hraiaisf 

Fwrthmu.    He  complained  of  hia  aide* 

Mr.  Ifbrd,    Wbendidhegooate 


Ml] 


for  the  Murder  of  Thomtu  Bliss. 


A.  T>.  1799. 


[484 


Fiirtkwi,    I  euinot  tell  the  exact  tiaae ;  I 
t  out  ft  little  before  him. 

Edmond  Commins  aworn. 

Mr.  Ward.  Did  you  know  Bliss  f 

tkmtmins.  Yes. 

Mr.  Ward.  Did  yoa  see  Acton  d6  ioy  thing 
tohimP 

Ommins,  No;  bat  be  told  me,  be  be- 
lie?ed  he  had  got  his  death  by  Actort. 

Mr.  Ward.   Did  you  see  any  irons  oft  him  f 

Commint.  f  saw  them  ;  they  were  very  re- 
markable; he  declared  to  me  that  Actonf  put 
tbem  on,  and  beat  and  abused  him. 

Mr.  Ward'  Did  yon  see  his  legs  ? 

Ccmmint.  I  did  ;  and  his  legs  were'  like  a 
bone's  fetlock  cut  with  a  clog. 

Mr.  Ward.  What  time? 

Ccmmint,  I  cannot  say. 

Mr.  Ward.  How  long  before  bit*  death  f 

Cammim,  A  considerable  time;  when  he 
died  1  was  abroad  in  India ;  I  was  there  two 
years  and  three  months.  I  was  by  when  Acton 
put  Blisi  and  some  others  in  tlie  Strong  Room ; 
ftod  1  heard  him  say  to  Bliss,  f  thought  I  had 
g^ven  you  enough  already,  but  1  will  give  you 
more. 

Mr.  Ward.  What  kind  of  a  place  is  the 
Strong  Room  ? 

Commyti.  I  ha>re  been  twice  in  that  prison ; 
ft  ia  fery  damp,  and  if  it  rains  ne? er  so  little,  it 
eaoties  throogli. 

Mr.  Ward.  Had  he  any  bed  ? 

Commita.  No ;  there  is  no  Itod  alKlwed  to  be 
carried  in. 

Mr.  Wfird.  Is  there  any  place  to  let  in  the 
ftir  or  light  ? 

Commins.  There  is  a  small  hole,  about  twel?e 
inches,  on  the  side  of  the  door. 

Mr.  Ward,  Was  it  proper  to  pnt  a  human 
creature  in  ? 

Commins.  No;  1  hare  seen  hogs  lie  in  a 
better  place :  the  common  sewer  runs  under- 
neath ir«  and  the  drain  from  the  fault. 

Mr.  Ward.   Is  it  unwholesome  P 

Commins.  It  is  very  unwholeseme. 

Edward  Marfty  sworn. 

Mr.  Richardson.  Did  you  kno«r  the  de- 
ceased? 

Murfey.  I  (Md  ;  he  was  in  prison  when  I 
came. 

Mr.  Richardson,  What  condition  was  he  in? 
Did  vou  see  him  P 

Murfey.  Yes ;  I  heard  him  say  that  he 
bad  so  much  beating  in  the  lodge,  that  he  could 
Bftver  recover  it 

Mr.  Richardson.  Did  you  see  any  irons  upon 

Mm? 

Murjey.  I  saw  him  in  the  Strong  Room 
with  handcuffs  on  his  hands,  and  large  fetters 
CD  his  legs. 

Mr.  Richardson.  Did  yoa  see  his  legs? 
What  condition  were  they  m? 

Mwfey.  I  saw  tliem ;  they  were  black  and 
Uoe;  and  they  were  raw  in  a  circle,  and  the 
tkia  wftftoir. 
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Mr.  Riekartbon.  Did  he  cbttiplain  df  tfny 
bruises  P 

Mu9fey.  He  complained  of  his  side. 

Acton.  Did  he  never  talk  of  falling  off  the 
bouse,  and  that  he  was  hurt  thereby  ? 

Mutfey.  I  never  heard  him. 

Eilis  Roberts  sworn. 

Mt.  Ward.  Did  \on  know  Bliss  ? 

Roberts.  1  saw  him  in  prison,  and  nw  th'^ 
fetters  opon  both  his  legs. 

Mr.  Ward.  Did  you.  see  him  aAer  be  went 
6u\? ^Roberts.  I  can't  say. 

Mr.  Ward,  Did  he  make  any  complaint  to' 
youP 

Roberts.  He  iokl  itfe,  that  bis  legs  were 
very  bad,  and  desired  me  to  go  to  Mr.  Darby^ 
about  it  (^  which  I  did,  but  was  afraid  to  speaJr 
in  the  prison,  seeing  people  used  so  ill ;  and  I 
spoke  to  him  at  the  door,  and  Darby  said — 

Mr.  Baron  Carter.  What  Darby  said  is  oo' 
efidenoe. 

Mr.  WarJ.  Upon^vhat  account  dki  yoa  go 
to  him?  ^      ^ 

Roberts.  I  went  to  Darby  to  desire  the  fet- 
ters mi|^ht  be  taken  off;  or  otherwise,  that 
those  might  be  taken  off,  and  bigger  pat  on ; 
for  his  legs  were  swelled  so  much,  that  they 
hid  the  irons ;  the  ittftt  hung  alosost  out  of 
sight  on  one  side. 

'Mr.  Ward.  Did  he, shew  yoa  any  other 
marks? — Roberts.  No.* 

Mr.  Ward.  Did  you  see'  him  in  the  Strong 
Room? 

Roberts,  I  did  see  him  in  the  Strong  Room ; 
and  1  saw  sevefal  more  there  lying  upon  the 
ground,  coming  to  see  him  after  work. 

Mr.  Ward.  VVhatsortof  a  placeisitP 

Roberts.  There  is  only  oae  place  to  look  in 
at,  a  hole  on  the  side  of  the  door.  It  is  very 
dismal  to  look  into. 

Mr.  Ward.  Was  it  dry? 

Roberts.  I  can't  say.  At  the  same  time  BlisiT 
was  there,  I  saw  another  man  with  an  iron 
about  his  neck  in  the  same  room. 

Mr.  Baron  Carter.  Would  you  (speaking  to 
the  prisoner)  have  me  ask  any  questions  ? 

Acton.  No,  my  lord; 

Mr.  Richardion.  It  was  insinnated,  that  the 
man  went  to  work.  We  shall  produce  the  per- 
son where  he  went  to  work,  to  shew  he  was  not 
able. 

Wm.  Cowley^  master  carpenter,  sworn. 

Mr.  Marsh,  Did  yon  know  Bliss  ? 

Cowley.  I  remember  his  coming  oat  of  gaol ; 
and  atW  he  came  out  of  gaol,  he  came  to  work 
\Tith  me. 

Mr.  Mar^.  What  trade  are  you  P 

Cowley^    A  carpenter. 

Mr.  Marsh.  Give  an  account  what  state  of 
health  Bliss  was  in  when  he  came  to  work  for 
you? 

Cowley.  I  bad  ajnb  of  work  atSouthgate, 
and  came  to  town  generally  on  a  Sstnrday 
night ;  and  he  came  the  day  after,  and  said  he 
wns  coming  to  work  for  me ;  I  said  he  was  toe^ 
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weak,  and  be  bad  better  be  purf^  and  blooded 
before  he  weot  down.  I  leh  him  in  towD,  and 
when  I  came  agaiQ  from  the  ooontrv  be  came 
to  me ;  I  aaked  him,  How  be  did  then  f  He 
said,  Pretty  hearty.  1  and  ibe  rest  of  the  men 
went  down ;  and  on  Monday  he  came  down 
after  us  to  South]^te,  1  asked  him.  How  be 
ffot  down,  and  if  he  came  to  work  ?  He  said,  I 
doQ*t  doubt  but  I  shall,  in  grace  of  God.  I  got 
him  some  muttoo,  and  made  broth  of  it ;  and 
he  endeafoured  to  work,  but  was  very  little  able, 
and  did  nothing  that  day.  The  next  day  he 
came  to  work,  and  plaineid  three  boards ;  and 
then  said,  he  oonld  not  work  any  lon^.  I 
asked  him,  What  he  would  ha?e'?  Oi?e  me, 
says  he,  a  dram  of  Gene? a,  or  brandy,  one  of 
which  they  got ;  and  laid  him  down,  and  threw 
their  clothes  over  him.  I  asked  him.  If  he 
qonld  eat  any  thing?  He  said.  Ho  bdiered  he 
could  eat  some  bacon ;  but  when  it  came,  he 
couM  not  tonqh  a  bit.  I  said.  Can  you  eat  any 
thing  else?  He  said.  No,  nothing.  1  then 
apoM  to  the  woman  of  the  house  to  get  him 
augar-sops,  which  she  did ;  but  it  did  him  no 
good ;  he  grew  worse  and  worse.  1  asked  him. 
If  1  shouM  send  to  the  apothecary  ?  He  said. 
No     '  '  '  .- 

On 

Iiot  desired  his  sister  might  be  sent  for;  mud  I 
think  I  sent  for  her,  and  my  son,  Thomas,  sent 
for  the  apothecary.  And  when  I  came  hack  on 
the  Monday,  he  was  worse,  and  the  people 
Were  uneasy  ifith  me  for  brinfchig  a  sick  man; 
so  1  got  the  man  tliat  carried  ray  timber,  to 
brin^  him  to  London ;  and  he  was  put  into  the 
hospital ;  and  on  the  125th  or  26th  of  March  he 
died. 

Mr.  Marsh.  Were  you  with  biro  in  the  hos« 
pital  ? 

Cowley.  Hearing  he  was  abused,  I  went  to 
«ee  him.  He  bad  holeain  bis  legs  when  he 
<arae  down  to  me ;  and  his  words  were.  Mas- 
ter, that  rogue,  Acton,  and  Uiose  other  rogues, 
are  the  death  of  me  :  this  was  about  a  month 
before  he  died. 

Mr.  Mar»h,  How  long  was  he  with  you  in 
the  country  ? — Ccwley,  About  nine  days. 

Mr.  Marih.    Did  he  complain  of  any  thing  ? 

CvtcUjf.  About  a  month  before  he  died,  he 
complained  for  a  week  together. 

Mr.  Raron  Carter.  Did  the  deceased  com- 
plain of  his  side  ? 

Coaley.  He  told  me,  that  they  took  and  held 
him  by  the  legs,  and  his  head  knocked  on  the 
ground  ;  and  kept  him  chained  in  irons.  ' 

Mr.  Baron  Carter.  Did  be  compla'm  of  his 
side  ? 

Cowley.  He  complained  of  inward  bruises. 
William  Cuw/^,  junior,  sworu. 

Mr.  "Marsh.  Acquaint  my  lord  with  what  you 
know  of  Bli99. 

W.  Cowley.  Af^er  he  came  out  of  prison  he 
came  to  see  for  me  at  my  lod<;ings. 

Mr.  Marsh.  Don't  tell  all  you  know  in  your 
lifetiine. 
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W.  Cowley,  When  Bliss  came  to  see  for  me, 
I  met  him  in  Crooked- hi ne;  and  asked  him. 
How  he  did  ?  He  said,  As  well  as  can  he  ex- 
pected ;  for  the  bruises  1  have  received  from 
those  rM^ues,  I  shall  never  lecorer. 

Mr.  Baron  Carter.  Did  you  see  his  legs  ? 

W.  Cowley.  Yes,  and  they  were  black,  Uoe, 
and  yellow,  about  the  calf.  When  he  came  to 
Soutbgate,  I  asked  him  then  how  he  did  ;  he 
said.  As  well  as  can  be  expected ;  for  1  have 
got  those  bruises  I  shall  never  recover. 

Mr.  Marsh.  Tell  how  be  was  at  Soutbgate  f 

W.  Cowley.  After  he  had  done  work,  he  went 
up  to  bed,  and  said,  1  ho|>e  I  shsll  do  well ; 
and  putting  hid  hand  to  his  breast,  said  he  was 
very  sore.  After  he  besran  to  work,  he  fainted  • 
We  had  a  6re  made,  and  laid  him  down,  and 
asked  him  if  he  could  eat ;  he  said  if  we  could 
get  him  some  bacon ;  but  when  it  came  he 
could  not  touch  it.  Then  we  got  him  some 
bread  and  ale,  and  he  could  but  just  take  it 
down,  and  brought  it  up  again,  and  complained 
of  pains.  He  was  afterwjards  blooded,  and  the 
bk>od  was  of  all  manner  of  colours,  and  mighty 
watery. 

Mr.  Manh.  Did  you  sec  any  marks  but  ia 
his  logs  ? 

IV.  Cowley,  He  said  those  rogues  had  given 
nim  tiruises  he  should  never  recover. 

Mr.  Manh.  Did  be  name  any  body  ? 

W.  Cowley,  Yes,  he  named  Acton,  and  m 
little  fellow  he  bad  shewn  to  me  when  at  tbm 
gaol. 

Mr.  Baron  Carter.  When  he  was  going 
away,  what  did  he  complain  of? 

W,  Cowley.  He  said,  I  shall  never  overcome 
the  blows  recrived  by  these  villains ;  and  I 
must  lay  my  death  to  Acton  and  those  rogues. 

Samuel  Parker  sworn. 

Mr.  Marsh.  Did  you  know  Thomas  Bliss  ? 

Parker,  I  knew  Thomas  Bliss  when  became 
out  of  gaol ;  1  saw  him  come  down  to  South  • 
gate  to  work,  but  he  was  fitter  to  go  to  bed.  H^ 
worked  with  me,  and  lay  down  ou  the  bench 
Seven  or  eight  tiroes. 

Mr.  Marsh.  Did  he  complain  ? 

Parker.  He  complained  of  his  stomach  and 
legs,  and  said  that  bin  stomach  was  beat  to  a 
great  degree,  and  that  Acton  had  put  on  iroaa 
on  his  legs,  which  extended  them  a  yard,  and 
put  on  an  imn  on  hi<  head,  thumb-screws  on 
hist  thumbs,  so  that  the  blood  gushed  out  at  tb« 
end  of  his  thumbs. 

Mr.  Marsh.  Did  you  see  h»  legsp 

Parker.    Yes;  they  were  swelled  so,  that* 
he  was  forced  to  wear  old  sHpiiers ;   and  they 
looked  of  many  colours ;  and  there  was  a  bole 
in    one  ot    them    big   enough   to   pot  yoor 
thumb  in. 

Mr.  Marsh.  What  condition  was  he  in  f 

Parker.  In  a  very  weak  condition,  not  fit  ia 
work. 

Mr.  Marsh.  How  long  did  he  work  f 

Parker.  About  a  quarter  of  an  boor,  md 
tlien  said,  Master,  I  cau*t  work  any  osore ;  lie 
thcu  laid  down,  and  thev  made  a  firainr  hia. 
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Hr.  jU«rri.    Had  he  uiy  ■pprehoMioB  of 

Pttrlur.  He  iwd,  that  llie  bruiK»  and  tlie 
Uon  he  had  rrceiTed  wrre  llie  occasion  of  liis 
4calb,  and  ha  •bould  neier  recorcr  iheni,  ami 
bopnl  Mine  good  penon  of  other  would  [iruw- 
cole  ibem  for  it. 

Mr.  Baron  Carter.  Nnw,  yon  baTe  beard 
.lh«cbttga  aKaind  you,  bj' EEileeu  witnown, 
jen  Bland  upon  j^our  defence. 

Acton.  NotwithnandiTig  what  the  i>eop1e 
haTe  fwore  againat  me,  I  Rope  to  make  it  ap- 
pear Ibat  1  am  innocent. 

Tfaomai  Bliu  was  a  prisoner  in  December, 
17S5,  and  he  attempted  to  eacape  by  a  rope,  to 
eel  orer  a  houiie  ;  but  some  [lenple  weinff  hJm, 
na  fell  off  the  liouse  on  the  otiier  aide,  vrilL-h  is 
S4  feet  high  :  I  went  round,  and  found  him  ly- 
ing oo  the  erounii ;  1  looli  him  up  bvthe  arm, 
mud  aaked  birn  the  reason  why  be  Jul  ao  ;  he 
laid,  he  n-ai  poor,  and  he  cuuid  not  ^t  out, 
witlioatminebodv  would  assist  bim;  I  put  him 
Into  the  lick  ward,  to  be  taken  care  of,  and  al- 
lowed him  two-pence  per  day  ;  and  had  a  lur- 
weaa  to  bathe  hb  leg,  wbich  he  had  hurtin  tfae 
nil.  He  coniinaed  in  custody,  and  contioued 
in  Ibeaick  ward  only  till  bii  leg  waa  well,  and 
then  went  into  tbe  pump  ward,  where  be  waa 
dioae  constable,  bat  for  lome  miidemeanour 
was  turned  out ;  it  was  for  cheatioE  tfae  other 
wiaonenof  theward.  After  be  was  ducbarn^ed, 
be  continned  three  weeks  at  wie  Gmhaoi'i 
Bear  Iho  Marsbalsea  gale,  nnd  was  fuddled  te- 
*enl  days.  He  went  iota  the  (wunlry  and 
came  up  again,  and  said  he  had  eatched  cold, 
was  put  into  the  hospital,  end  there  died  of  a 
fever.  My  lord,  since  his  fall,  be  never  had 
may  irons  on,  and  he  (if  ed  near  twelre  months 
aner.  I  have  several  vTiluesscs  ready  to  prore 
iboso  facts,  wLicb  I  will  call. 

Samuel  Bullock  sworn. 

Acton.  GiTc  an  accutint  of  what  usage  Blisa 
iMd  in  the  prison. 

B^lock,  falter  making  a  Inng  pause.)  My 
lord,  I  may  be  a  little  atatlled,  harint;  never 
been  betiire  sudi  an  audience  before,  tberetbre 
desire  a  little  lime  to  recover  myaelf. 

Mr.  Baron  Carter.  You  tnusl  propose  what 
^■eations  you  would  havu  askpd,  to  Uie  Court. 

Aclaa.  Please  to  ask,  my  lord,  if  Itliss  was 
on  ihe  top  of  tlie  huuse,and  what  usage  be  taw 
.when  he  came  back. 

Bullock.  Id  March,  179.^,  or  ITSd,  1  Kent 
to  see  Mr.  Acton,  and  there  was  ao  outcry,  He 
■waa  here,  he  was  thrre ;  and  Acton  went  into 
Aia  and  Buttla  yard,  aud  brought  Bliss  along 
with  him.  1  saw  no  barbarity  used,  hui  saw 
«B«e  af  them  strike  him. 

^cloa.    Please  to  iidt,  if  he  saw  any  inns 
an. 
.     Ur.  BarOB  Cari«r.   What  say  you  to  tbal  f 

Bullock.  1  saw  no  ironaon.  He  continued 
with  Hr.  Acton  till  be  was  eonfined  in  the  aick 
WBdt  and  a  friend  and  myaelf  gave  a  sbillinff 
»piaaai  becaose  be  complaued  he  waadeali- 


Stiu.  A.  D.  17S9.  14SS 

Acton.  M]>  lord,  please  taaak,  if  he  did  Bi-t 
complain  of  his  legs  and  bacb  hy  the  t^dl. 

Bttllork.  I  Miv  him  ill  a  mi'icrihlu  condition. 

Mr.  ifuron  Carter  The  quMtion  nns.  if  ba 
dill  net  camplaiu  of  his  letr  and  back  bv  the 
fall?  t  o  J 

Bullock.  He  complained  of  his  BuUc  and  bii 
aide. 

Acton.  Please  to  ask,  my  loiil,  ifthere  was 
any  irons  on,  should  he  have  seen  them. 

Mr.  Baron  Carter.  I  tbink  that  question  will 
not  be  so  much  (or  your  aerrice ;  you  may 
bare  it  uked  if  you  please. 

Robert  Hotma  (worn. 

Acton,  Please  to  aak  him,  my  lord,  whether 
he  remembers  the  escape  of  Bliss,  and  wheu.- 

Ilolmei.  I  know  of  Bliai's  breaking  out  into 
Aieand  Bntile^ard,  and  saw  Acton  and  Ro- 
gen  bring  him  into  the  prisou,  supporting  bim 
upon  their  shoulders. 

Acton.  Please  lo  ask,  if  he  had  any  IroDs  on, 
or  abuse  given  him. 

Holme*.  He  had  no  ifoni  on,  no  abate 
g^Ten. 

Atlon.  What  did  he  oomplain  off 

Hoimei.  Ueonly  oomplaiiMd  ofbhlega. 

Aeton.  Whoe  did  he  go  after  he  was  dis- 
charjied  ? 

Hobna.  He  went  and  lodged  at  MM  On- 
sham's,  and  I  drank  with  him  very  oflen  in  ak 
evening,  and  be  and  I  totA  a  walk  tiigelher, 
and  he  then  declared  lo  me,  that  Acton  bad 
nsed  hiiii  very  well,  and  if  it  bad  not  bren  for 
biin,  be  must  have  periahed  before  he  got  dis- 
charged;  and  when  be  came  back  to  Hr.  Ore- 
sham's,  he  lotd  me,  be  waa  lo  go  to  work  at 


days;  and  when  he  came bi 
catcbed  an  ague,  and  took  a  sweat ;  and  two 
cr  three  days  after  that  went  into  St.  Thomas'b 
Hospital.  1  met  Bliss's  wife  on  tbe  bridga^ 
and  abe  said-—  —  — 

Mr.  Marth.  1  apprehend  whnl  she  said  can- 
not be  evidence. 

Mr.  Baron  Carter.  I  tell  you  bow  far ;  she 
is  a  good  witness  to  contradict  herself. 

Hr.  Marih.  You  can  only  call  this  witness 
to  inralidtte  her  testimony.  Whatdid  sbesaf 
about  her  husband's  death  ? 

Mr.  Baron  Carter.  She  has  said,  tbe  blow) 
he  received  from  Acton  were  Ihe  otjcaston  wT 
bis  death  ;  and  the  witness  may  be  asked  ta 
what  the  Mid  aa  to  that.  Did  you  see  any 
irons  upon  Bliss,  after  the  fall  from  the  house  f 

Hdmet.  No. 

Mr.  Baron  Carter.  Wat  he  in  Ihe  Strong 
RoomP 

Holmei.  No,  he  was  in  tbe  sick  ward. 

Acton.  Please  1«  ask,  my  lord,  bow  lonff 
be  waa  in  prison  after  he  came  out  of  the  sick 

Hr.  Baron  Carter.  What  say  yon  to  that 
question  F 

Holmei.     Seren  oraight  months. 

Aeton-  What  condilion  af  baaltb  ms  ha  in  f 

Eaimet.  Very  good, 
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Aeton.  Clei^ie  P9  ask,  if  lie  ever  compSaiDed 
of  any  Uuog  Init  bit  Uaae  U^. 

Holmes,  I  never  heard  him  oomplain  of  any 
}bing  elite.    He  was  at  work  several  times  in 

my  room. 

Mr,  Ward,  He  did  complain  of  one  legyoa 
§9y ;  djM  be  not  complaiD  of  both  t 

Holmes,  No,  he  never  did. 

Mr.  Harding.  Did  you  never  see  bim  fet- 
tered after  ho  atiem|4ecl  to  escape  ? 

Holmes,  No,  I  never  did. 
_  Air.  Baryn  Carter,  Before  he  went  into  the 
rick  ward,  was  he  in  the  lodge  P 

Holmes^  I  came  dowi)  into  tbc  lodge  with 
him. 

Mr.  Baroo  Cor/cr.  Where  was  be  carried 
next? 

Holmes^  Be  was  set  down  there. 
•    llr.  Baron  Cartv.  Yoa  did  not  cee  hioi  iq 
Ibe  vard?— HoAnei.  No. 

Mr,  Barrm  Carter,  The  witnesses  aay,  that 
be  was  first  brodgbt  into  the  lodge,  and  there 
bad  irons  put  on,  and  then  was  earned  into  the 

{avd,  and  there  it  was  that  all  the  witneises  say 
e  was  beat. 

Mr.  Ukfarsh,  I  did  not  hear  that. 

Ur.  Baron  Carttt,  It  is  so  said. 

ftlc.  Marsh,  Wheo  did  he  fall  from  the 
house  ? 

Holmes,  Ahoot  seven  or  eight  o'clock  at 
^liigbt. 

Mr.  Marsh,  What  time  of  the  year  was  it  ? 
'.    Ht/lme»,  1  can't  say ;  I  believe  about  March. 

Mr.  Baron  Carter,  Let  the  time  be  whenever 
it  will,  it  must  be  taken  afUr  the  fall  off  the 
iMHiae.  ' 
.    Mr.  Marsh,  When  did  he  faU  ? 

Holmes.  As  near  as  1  can  guess,  in  Mayi^ 
ttest  coming,  four  years  ago. 
^  Mr.  Mafih,   You  were  speaking  of  his  oon- 
fiauing  well  when  he  came  out  of  the  sick 
p^t4  •  when  did  he  come  out  P 

Holmes.    About  two  montlis  af\er  Msrob. 
j.  Mr.  JforsA.  Were  you  f  prisoner  then  P 

Holmes.  No,  I  was  a  priioner  before. 

BIr.  Marsh.  You  ^ere  discbarged  tben,  and 
lived  in  the  prisottp—i/o/iites.  Yes. 

Mr.  Marsh,  Had-  vou  not  the  privilege  of 
the  gatcp — Holmes.  I  was  do  prisoner. 

Mr.  Marhh,  Had  yon  aq  privilege  granted 
you  P 

Holmrs,  Yes,  by  Mr.  Darby.  |  had  the 
Itfivilege  of  lodging  in  the  prison ;  he  gave  it 
Bie  gratiR. 

Mr.  Marsh,  When  were  ypu  discharged  P 

Hoimes.  About  four  years  bince,  by  the  Act 
of  luHulfeocy. 

Mrs.  Bliss f  being  in  Court  to  confront  Holmes. 

Aeton,  i  desire  bo,  may  give  an  account  of 
the  conversatiou  be  bad  with  Mrs.  Bliss. 

Holmes.  1  met  Mrs.  Bliss  on  Saffron- hill, 
and  she  U)ld  me,  she  thanked  God.  her  husband 
was  dead. 

Mr.  Baroo  Carter,  Did  she  tell  yoa  what 
wan  the  occasion  of  his  death  P.  -What  did  the 
tell  you  he  died  off 


Trud  qfWiUiam  Acton, 

Holmes.  That  he  died  of  an  ague  and  fever 
in  St,  Thonus's  hospital.  1  met  her  on  Toea* 
dav  last. 

Mrs.  Bliss,  My  lord,  I  did  meet  him  on 
Tuesday,  but  never  said  any  such  words;  then 
was  no  such  word  spoke. 

Ucnry  Chapman  sworn. 

Acton,  Don't  you  remember  Bliss's  attempt 
to  escape  ? 

Mr.  Baron  Carter.  I  would  have  you  take 
one  thing  for  granted,  that  he  fell  off  the  boose ; 
ask  any  thing  that  was  the  consequence  of  that. 

Acton,  Please  to  ask  him,  if  be  saw  Bliss 
afier  he  fell  off  the  house. 

Chapman,  Bliss  was  found -in  th^  Axe  and 
Bottle  yard,  and  was  brought  iu ;  he  ^ad  hurt 
his  leg,  and  as  soon  as  he  came,  he  was  put 
into  the  sick  ward ;  Dr.  Draper  was  sent  for 
to  him,  and  used  what  means  he  tbopgfal 
proper. 

Mr.  Baron  Carter,  Tell  me  if  you  saw  bisa 
wheo  he  %vcnt  back  to  the  lodge  P 

Mr.  Chapman,  He  was  carried  to  the  sick 
ward  directly.  I  saw  nothing  of  bun  till  be 
was  brought  into  the  sick  war^. 

Acton,  oljly  lord,  Chapman  was  not  out  at  all. 

Mr.  Baron  Carter.  Bliss  OBust  cooie  into 
the  lodge  T-^Chapmifn.  Yes. 

Mr.  Baron  Carter,  Where  does  he  go, 
through  the  yard  to  tlie  lodge  ? 

Chapman,  I  saw  nothing  there;  but  he  waa 
carried  to  the  sick  ward,  and  the  doctor  waa 
called  out  of  bed  to  him. 

ActoH,  I  desire  he  may  be  asked,  whether  1 
did  not  order  the  doctor  to  come  to  biir ,  and  let 
bim  have  three- pence  [t)«o-|>ence,  p.  485.] 
per  day  while  he  was  sick* — Chapwuin,  Yes. 

Mr.  Baron  Carter,  How  long  did  be  con- 
tinue in  the  sick  ward  P 

Chapman.  I  can't  tril  hew  long. 

Acton,  Please  to  ask  him,  if  he  don't  re- 
member  Bliss's  being  constable  of  the  poflip 
ward,  and  drawing  garnishes  for  bb  feUow- 
prisoners. 

Chapman.  Yes,  I  do  rennember  it  very  welL 

Acton,  What  condition  waa  Bliss  in  when  be 
was  brought  out  of  the  sick  ward  P 

Chapman,  He  was  healthful,  but  complained 
of  the  hurt  of  his  leg, 

Acton,  Did  vou  ever  aee  any  irons  on  bim  ? 

Chapman,  No. 

Acton,  Did  you  see  him  in  the  Strong 
Room  ^'-^Chapman,  No. 

Acton.  Ple4se  lo  ask,  my  lord,  if  he  did  not 
usually  see  Blisa  every  day. 

Chapman.  1  saw  him  frequently. 

Ai  ton.  Did  you  ever  hear  bim  complain  of 
baviug  irons  on? 

Chapman,  No ;  but  be  desired  me  to  make 
interest  to  get  him  the  chanty  money,  to  get 
bim  outot  thegaoL 

Acton,  Please  to  ask.  If  be  did  not  go  with 
Bliss  inio  the  sick  ward,  and  if  1  stampe4  open 
bb  breaat  How  loog  did  he  oontioua  14  besltk 
atler  he  came  out  of  tbc  siek  wanl  ? 

I 
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CkapaMH.   It  was,  to  th*  {kbI  of  tay  me- 

morv 

ftlr.  Strange,  Vita  it  a  great  or  a  little 
while? 

Chapman,  It  wu  a  oonaiderable  time ;  but  I 
can'i  be  ccrtaiu. 

AUon.  Please  to  ask,  vvbetber  be  never  saw 
.Bliss  at  Air.  Gresliaoi's  ? 

Chapman,  1  drank  witb  him  there. 

Acton,  How  was  he  in  health  there? 

Chapman.  He  was  well  in  health ;  and  he 
said  bimself,  be  was  as  well  as  ever  be  was  in 
his  life. 

Air.  Baron  Carter.  Who  is  OrcshaiD  ? 

Chapman.  He  keeps  the  Dolphin  alo- house, 
at  the  ^ol  door. 

Mr.  Baron  Carter.  Yua  saw  hios  when  he 
came  I'rom  8(jutlif(ate ;  te(l  iqe  whether  bt  was 
well  in  health  then  ? 

Chapman,  He  was  well  then ;  but  ba  com> 
pfadaed  of  a  stiloh  in  bis  side,  abd  that  ba  bad 
an  ailment,  and  that  work  did  not  agraa  with 
Ian. 

Mr.  Baron  Cmrier,  Was  be  well  in  bcaltb 
tbea? 

Chapman,  He  waf  well  ia  health,  but  wished 
to  ffet  into  the  hospital. 

ilr.  Baron  Carter.  Did  he  oomplain  of  aay 
III  iisaipe  of  Acton? 

Chapman.  Never  in  his  life, 

Acton.  Be  pleased,  rov  lord,  to  ask  him  aa 
to  the  Strong  Room ;  whether  if  he  was  la  be 
lacked  op,  be  would  aol  rather  chooio  to  be 
lacked  up  there,  than  ia  the  warda. 

Chapman.  Yes. 

Actom.  Whether  prisoners  have  act  cboae  to 
Ije  there,  rather  than  in  any  other  room  ? 

Chapman.  1  have  beard  aeveral  people  re- 
it. 

Aelon.  Is  there  any  common  sewer  runs 
under  the  Strong  Room  ? — Chapman,  No. 

BIr.  Marth.  \ ou  say,  there  is  no  common 
aewer  under  the  Stronijr  Room  ? 

Ckapmtin.  I  am  sure  of  it. 

Mr.  Marsh.  Have  you  no  place  or  office 
in  the  gaol  ? 

Chapman.  I  draw  beer  for  twelve-poaoe  a 
barrel,  which  Mr.  Ha^sey  ii^if  ea  me ;  and  vio 
taals  and  drink  from  Mr.  WiUopj^  and  since  he 
died,  from  Mr.  Acton. 

Mr.  Marsh.  What  Halsey  ? 

Chapman.  Halsey  the  brewer. 

Mr.  Ward.  You  say,  you  beard  Bliaa  com- 
plain after  he  was  at  Sootbgate ;  What  did  be 
complain  of? 

Chapman.  He  did  complain  of  his  legaswell 
lag,  and  other  pains,  and  wished  to  be  in  the 
lioepital. 

Thomas  Fletcher,  surgeon,  sworq. 

.^irfea.  Mr.  Fletcher,  pray  tell  the  Court, 
after  Bliss  fell  from  the  house,  whether  you 
leaked  after  him  in  the  sick  ward. 

Sktcktr.  I  visited  people  in  the  siok  ward, 
'  ibe  deceased  asked  ne  to  look  at  bis  leg.; 
I  did  look  upon  it,  aa^  saw  a  large  tumour, 
■ad  used  the  baai  BMaas  1  oould*    1  weal  la 


my  own  ward, 'and  gat  some  ailt,  and  used 
them  6rst,  and  then  applied  a  plaiater.  I  often 
asked  him  whcie  hia  pain  was?  He  aaid,  he 
felt  no  pains  but  in  that  part.  In  about  14 
days  time  I  look  off  that  plaister,  and  put  oo 
another,  and  then  he  was  removed  into  another 
ward.  I  was  than  released,  but  I  went  to  see 
him  now  and  tlien ;  and  in  the  month  of  Fe- 
brusrv  or  March  following,  I  asked'  him  bow 
he  did  ?  He  had  either  a  rule  or  stick  ui  hia 
hand,  and  pointed  to  his  ankle,  and  aaid  be 
should  never  be  well  as  long  aa  he  lived.  I 
aliarwards  met  him  in  Westminster-ball,  and 
he  told  me,  that  he  was  released  by  aooae  cka- 
rity  money,  through  Mr.  Acton's  aieaaa. 

Mr.  fialron  Cartmr.  Who  wat  the  oocaaioaaf 
bis  being  let  oat  f 

hktcMr.  Ha  always  gaaa  Adaa  a  good 
word ;  and  sakl,  fce  was  raleaaad  by  a  gealla- 
man  eaaiuig  thaiBe  with  charity-  oMMieir. 

Acton.  I  desire,  my  loid,  be  may  ba  aakad, 
if  be  (Btiaa)  bad  aay  iraas  aa? 

Fletcher.  I  aev^  saw  btai  with  irana  oo. 

Mr.  Baaoa  Carler.  Whea  he  aaase  eat  of 
that  room,  aad  was  put  iaie  tha  aick  want;  had 
be  any  irons  on  then  ? 

Fietcher.  He  bad  no  braaa  an. 

Actou.  BlefM  10  ask,  if  thera  waf  any 
betiding. 

Fletcher.  I  saw  some  bedding,  and  a^ked 
who  lay  tbere.  They  did  not  teli  me  the  par- 
ticular Vnan,  bqt  toM  me  a  gentlenian. 

Acton.  Please  to  ask  him,  as  to  the  Strong 
Roomj  if  it  was  damp. 

Fletcher,  |  do  not  think  it  was  any  iraya 
damp. 

Mr.  Ward.  Yvu  tay  there  vras  a  grant 
swelling  upon  one  of  bis  legs;  wfis  it  not 
t^iinta^Fktcher.  No. 

Acton,  Please  to  as|i[i  if  there  was  any  oon* 
ta^on  of  the  other  le^  r 

Fletcher.  Tbere  was  not. 

Acton,  Did  you  ever  see  Bliss  in  irons  ? 

Fletcher,  i  have  seen  him  witb  fetters  on. 

Mr.  frig^.  Do  you  rememfier  the  time  of 
.BIism's  makmg  his  escape  ?< — Fletcher. .  Yes. 

Mr.  3V  igg.  Were  there  other  people  put  in 
irons  ? 

Acton.  I  desire  he  may  be  asked,  whether 
he  ever  saw  BJisn  in  irons,  after  hislsst  attempt 
toencape? — Fletcher.  I  did  not. 

Mr.  Baron  Carter.  What  was  Acton*s  be- 
haviour to  the  prisoners^  according  to  your 
observations. 

Fletcher.  I  never  saw  him  appear  otherwise 
than  very  handsome,  and  very  well  to  them. 

Thomas  Whifford  aworo. 

Acton.  1  def^re,  my  loni,  he  may  ba  aakad, 
if  Blifls  did  nol  aUain|it  to  escape. 

Mr.  Baron  Canter.  It  is  agreed.— —TcU  laa 
how  be  was  aQes  hia  foil  off  the  bouse. 

WhUford.  I  saw  him  in  ]>risoB. 

l^r.  Bacon  Corler.  Tell  me  how-  be  was^ 

Whitford.  From  Octpber  id  February  {I 
waa  diasfaarged  U^e  aame  day)  ba  isaa  aa  well 
as  ever. 
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AeUm,  PTctie  to  atk  whit  lie  taid  io  rda- 
tioo  Io  me. 

WkUford.  He  (BUss)  aaid,  that  if  U  Ua  not 
been  for  Acton,  be  should  not  have  got  out  of 
priaon;  and  he  biniBelf  had  spol^e  respect* 
tully  of  him,  and  so  bad  his  wife. 

AcUn.  Did  you  go  to  Mrs.  Bliss  f 

Wkiiford.  1  went  to  Mrs.  Bliss,  io  the  ale- 
hooae,  where  she  U?ed ;  and  she  desired  J 
woald  take  no  notice  that  her  husband  was 
dead  ;  and  toki  roe,  he  went  into  the  country 
to  woHi,  end  there  oatcbed  cohJ,  and  was  car- 
ried into  the  hospital,  and  died  of  it ;  which 
w«t  tbovght  the  occasion,  of  hia  death. 

Adam.  What  do  yoa  think  of  the  Strong 
UMmt-^WkUfmrd.  It  is  e  Stning  Room,  but 
the  beat  room  on  the  common  aide  of  the  gaol; 

Mr.  Baioft  Cmrttr.  Do  yoo  say,  it  ia  the 
b«t  room  on  tbe  eommoo  side  f 

Whitford.    Yii,   lor  wholtewnww   and 


Atitm.  Pleaialoaik,  what  was  mygenend 
bebavionr  to  the  real  of  tba  pnaonera. 

Wkiijmd.  1  neteraaw  yon  atrika  a  man. 

Atimi.  What  waa  my  eharacter  among 
themf 

Wkitford.  Yen  had  a  Tety  good  character; 
jon  gate  ?  ictnaJa  to  them  ereiy  week. 

Robirt  Walter  sworn. 

Aeton,  Did  joa  erer  aea  me  misnae  Blisa  f 

Walter,  Blisa  was  narar  used  ill  by  yoo. 

^Iclon.  Hadheanyunonson? — Walter,  No. 

Actom.  Did  he  make  any  oomnlaint  t  Was 
Itheie? 

Mr.  Baron  Carter,  I  remember  the  qaes- 
tion  when  Huggins  waa  trieil ;  it  was  asked 
.then,  if  he  was  there  or  not  ?  Yon  know  1 
adfised  Hoggins  affainst  answering  ^qo.  ask- 
ing :  seethe  Caae  of  Haggins,  ante."]  it  (speak- 
ing to  Mr.  Strange).  wKt  condition  of  health 
was  Bliss  inaAerbisfall? 

Walter,  In  a  small  process  of  time  he 
walked  about  the  gad  as  well  as  I  did,  and 
apoke  hearty. 

Mr.  Baron  Carter,  Did  yon  hear  Blias  say 
any  thing  of  Acton  P 

Walter.  Never  any  thing  nnhandsome. 

Mr.  Baron  Carter,  That  is  not  the  question. 
Hare  you  heard  him  say  any  thing  about 
Acton? 

Walter,  I  have  heard  him  speak  in  praise 
afbim. 

John  Chope  sworn. 

ActoH,  Please  to  ask,  my  h)rd,  what  state 
ef  health  Bliss  was  in. 

Mr.  Baron  Carter,  Did  you  see  Bliss? 
What  condition  waa  he  in  after  his  fall  ? 

Ckepe.  He  was  in  very  good  condition. 
About  February  I  eat  and  drank  with  him  out 
of  the  place  at  Grcsham*s,  and  he  was  iu  good 
health  then,  and  talked  of  going  into  the 
country  to  work.  ' 

Mr.  Baron  Carter.  What  did  he  eomplaiu 
of?— Ci^pe.  Nothing. 

Mr.  Baron  Carter.  Did  yon  aea  him  when 
be  cama  back  tbom  the  country  f 
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Chope.  I  did  {  and  he  said,  the  country  4ur 
did  not  agree  with  him. 

Mr.  liiaron  Carter,  Did  yoo  et er  hear  him 
complain  of  the  ill  usage  of  Acton  ? 

Ckope,  No,  lib  wife  told  me- 

Mr.  Baron  Carter.  1  must  not  hear  you 
tell  any  thing  of  her,  but  what  may  contradict 
what  she  said.  Pray,  what  did  you  hear  Mn. 
bliss  say,  in  relation  to  her  hnsband'a  dttth  ? 

Ckope.   Nothing. 

William  Bolland  sworn. 

Mr.  Baron  Carter,  What  have  you  to  say  f 
Do  you  know  of  Bliss'a  breaking  out  ? 

AtUamd,  I  aaw  him  after  it 

Mr.  Baron  Carter.  What  did  he  oomplsui 
of  ?— -BoMsndL  Oaly  of  hurting  one  leg. 

Aetom.  Please,  my  lord,  Io  Mk,  how  he  was 
m  health. 

Bolland,  In  as  good  as  I  am. 

Aetan.  Did  you  eat  and  drink  with  him  ? 

Bolland.  Often,  at  one  Gresham's. 

Aetan.  Please  Io  ask,  if  be  did  not  letch 
brand. 

Mr.  Baron  Carter.  What  aignifies  that,  i 
don't  see  how  it  affecta  you  one  way  or  the 
other.    Did  you  see  him  after  he  was  out  of 

caatodT? 

Bolland.  Yes,Isaw  bimatCresham's;  and 
I  met  his  wife  on  Tuesday  last,  and  asked  her 
to  drink  some  gin. 

Mr.  BaronCorlsr.  I  mnst  not  let  you  go  on 
80.    What  did  he(BUaa)  say  of  the  prisoner? 

Bolland.  That  he  waa  very  dril  and  kind  to 
him. 

Mr.  Ward.  Did  Mrs.  Bliss  tell  you  what  her 
husband  die4  of  ? 

Bolland.  Sheaaid,  ahebelieTedhediedofan 
ague  and  fever. 

Mr.  Ward,  Did  yon  see  his  legs  after  ha 
fell?  ^  ^ 

Bolland,  Yes,  both,  and  one  of  them  waa 
swelled. 

Mr.  Ward,  You  are  sure  both  wera  not 
swelled? — Bolland.  No,  only  one. 

Mr.  Baron  Carter.  What  is  that  he  saya  ? 

Mr.  Strange,  Repeat  the  answer  to  my  lord. 

Bolland,  1  saw  only  one  of  hia  legs  swelled. 

Mn  Westhy  sworn. 

Acton,  How  was  Bliss  in  health,  after  the 
second  attempt  to  escape  ? 

Westby.  1  saw  him  tne  night  he  was  brooghl 
in. 

Mr.  Baron  Carter.  Did  he  compfaun  of  ona 
or  both  legs  T-^Westby,  One  only. 

Mr.  Baron  Carter.  What  heafth  waa  he  in  ? 

Wettify,  He  was  in  the  sick  ward,  and  I 
don't  apprehend  he  wanted  lic^tb;  he  was 
only  lame. 

Mr.  Baron  Carter.  What  did  Bliss  say  was 
the  occasion  of  bis  death  ? 

Weithy^  His  wife  toM  me,  he  was  at  Soothe 
gate  at  %vork  lour  or  five  daya,  and  he  cama 
home  on  the  Sunday  foltowing ;  and  hia  wila 
said,  ha  waa  ? ery  wdl,  bat  the  country  waa  too 
cold  for  him  i  but  ha  want  back  the  week  l«l^ 
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liiwiog,  and  the  said,  he  worked  a  day,  or  a 
day  tnd  half,  but  the  coontry  wm  to  cold  be 
could  DOt  bear  it.  I  did  not  tea  her  after  hit 
death. 
Mr.  Baron  Carter.  WhatdidMn.BUnsajf 
Westby.  That  he  had  caught  cold,  which 
•he  took  to  he  the  cause  of  his  illness. 

Christian  Tandy  sworn. 

Mr.  Baron  Carter.  Did  yon  see  Bliss  after 
the  fall  from  the  house  f 

Fandy.  He  lay  by  me  four  months  In  the 
Qaeen*8  ward. 

Mr.  Baron  Carter.  The  Queen'sward  f 

Acton.  He  was  remored  from  the  sick  ward 
to  the  Queen's. 

Mr.  Baron  Carter.  WhtX  health  was  he  in  ? 
Did  he  make  any  complaint  ? 

Tandy.  I  never  heard  him  make  any  com- 
plaint, but  of  his  ankle. 

Mr.  Baron  Carter.  Did  he  complain  only  of 
one  leg  ? 

Tandy.  It  must  be  one  leg.  He  could  not 
lye  down  at  nights ;  and  the  other  leg  was 
enly  swelled. 

Mr.  Baron  Carter.  Did  you  see  him  at  the 
Dolphin  ?— -Fanf/y.  I  did  sereral  times. 

Mr.  Baron  Carter,  Did  he  complain  of  any 
thing  at  his  coming  out  of  the  gaol  ? 

Tandy.  He  desired  me  to  lend  him  half  a 
l^uioea,  and  he  would  go  to  work. 

Aeion.  Be  pleased,  my  lord,  to  ask,  if  be  saw 
kim  in  the  hospital. 

Mr.  Baron  Carter.   What  say  you  to  thatf 

Tandy.  Mrs.  Bliss  told  me  her  husband  was 
gone  to  the  hospital ;  and  1  went  into  the  hos- 
pital to  him,  and  asked  him  how  he  came 
llierc  ?  He  said,  he  was  at  work  in  the  coun- 
try, and  pulled  off  bis  waistcoat,  and  catched 
cold. 

Mr.  Baron  Carter.  What  was  the  prisoner's 
general  behariour  ? 

Tandy.  1  bad  been  there  ten  months,  and 
Bcrer  saw  any  harm  done  to  any  prisoner  in 
that  time. 

Hester  Long  sworn. 

Acton.  I  desire,  my  lord,  she  may  be  aaked, 
if  ahe  saw  Bliss  after  he  came  out  of  prison. 
.   Mr.  Baron  Carter.    What  say  you  to  that  ? 

Mrs.  Long.  I  staid  at  the  Dolphin  ale-house 
lo  drink  when  he  came  out,  and  I  wished  him 
#ell  of  being  out ;  he  thanked  me,  and  said  it 
was  owing  to  Mr.  Acton  ;  and  said,  God  bless 
iia,  begot  me  out.  1  asked  him,  If  he  was 
arrested  aeraJD,  what  he  would  do?  he  said, 
would  stand  by  him.  Mrs.  Bliss,  my 
r-in-law,  came  there,  and  she  said,  that  he 
as  well  as  ever  in  his  life ;  and  on  the  Sa- 
Iwday  se*noight  after,  he  came  to  my  house, 
ito  East- Smith  field,  and  said  to  his  wife,  Go 
home  to  dinner,  for  I  must  go  to  Mr.  Cowlev, 
ht  1  bai^e  seven  shillings  and  six  pence  to  take 
«f  tiiin  for  wages ;  and  afterwards  1  saw  him  in 
im  hospital. 
..tfr.  Baron  Carter.  What  wasihe  matter  with 


Mrs.  Long.  Mrs.  Bliss  desired  to  lodge  with 
me ;  which  she  did,  and  she  told  me,  her  hus- 
band wanted  to  see  me  ;  and  when  I  went  to 
him,  ho  said,  Sister,  I  am  going  to  leave  the 
world :  1  said,  it  was  only  going  a  littla  beforo 
me. 

Mr.  Baron  Carter.  Pray  tell  whether  ht 
made  any  complaint  to  you  of  any  thing  f 

Mrs.  Long.  No. 

Mr.  Baron  Carter,  What  distemper  did  Im 
die  of  in  the  hospital  P 

Mrs.  Long.  He  said  no  more  than  that  ho 
catched  cold  at  Soothgate. 

Acton.  I  desire  she  may  be  asked,  what  sho 
heard  Mrs.  Bliss  talk  about  any  money  she  was 
to  have  in  this  prosecution,  and  from  whom* 

Mr.  Baron  Carter,  Answer  that  questioii. 

Mrs.  Long.  I  never  heard  no  more  talk  tQl 
within  these  four  months ;  and  then  a  messsn* 
ger  came,  and  said,  there  was  money  lor  Mrs, 
Bliss  in  Southwark  ;  and  when  she  went  thers 
the  gentleman  was  not  at  home ;  and  when 
she  came  book,  she  said,  sho  should  haye  thirty 
or  forty  shiUinga.  1  asked  for  whatP  She 
said  upon  accoimt  of  going  lo  swear  against 
Mr.  Acton. 

Acton.  Please  to  ask,  whether  somebody 
gave  her  any  clothes,  and  who. 

Mrs.  Long.  The  next  day  after,  she  gave 
out,  that  she  was  to  go  to  some  gentleman ; 
and  I  asked  to  whom  F  She  said,  to  the  com« 
mittee,  and  she  should  have  forty  or  fifty 
poimds;  and  when  she  came  home,  I  said, 
Nanny,  I  hope  you  will  not  be  so  foolish  to  go 
to  take  away  the  life  of  a  man  for  forty  or  my 
poun^.    After  that  she  went  to  service. 

Acton.  Did  you  not  see  Bliss  and  her  brother 
together,  and  what  was  the  conversation  ? 

Mrs.  Long.  1  said  [qu.  saw]  Anne  Bliss  and 
her  brother  together,  and  he  cautioned  her  to 
lake  care  what  she  did ;  and  she  said  s*he  was  to 
have  forty  or  fifty  guineas;  and  he  said,  Make 
it  op  ;  ir  yon  go  to  Acton,  he  will  give  you  a 
couple  of  guineas  ;  and  she  said  she  could  not 
go,  for  her  master  said  she  should  [qu.  not]  take 
100^  She  (Bliss)  came  and  said,  some  time 
after,  she  had  two  guineas  given  her  by  one 
of  the  gentlemen  of  the  committee,  and  that 
she  did  go  and  live  with  him  in  an  alley  by 
Little  Moor- Fields. 

Mr.  Baron  Carter.  You  talk  faster  than  I 
can  take  notes  of  what  you  say  ;  you  have  no 
occasion  to  talk  so  much.  W  hom  did  you  say, 
she  said,  she  went  to  live  with  ? 

Mrs.  Long.  One  of  the  committee. 

Mr.  Oglethorpe.  My  lord,  with  humble  sob* 
mission,  J  desire  leave  to  speak. 

Mr.  Baron  Carter.   Sir,  you  may. 

Mr.  Oglethorpe.  Then,  my  lord,'l  desire  this 
matter  may  be  thoroughtly  sifted,  and  the  evi- 
dences may  be  confronted. 

Upon  which  Mrs.  JB/iis  was  called  to  coa-^ 
front  Hater  Long. 

Mrs.  Bliss.  When  I  wentio  my  sister  Long, 
she  said,  she  would  have  me  consider,  not  to 
bo  ruled  by  Mr.  Newlaad,  and  if  I  woold,  she 
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•tmki  go  Ut  Mr.  Acton  ond  nftko  it  ap,  and  ho 
woold  flivo  mO  •ometbing ;  I  told  her,  tbo 
BOTor  liked  my  boiboiid.  and  Mr.  Jennbgo 
trodld  not  fbrgi? o  mo,  if  1  made  ap  mj  bos- 
hand's  d^th  ;  and  she  (Loni^)  •aid.again,  hor 
hofband  would  not  forgive  me,  and  wonderod 
how  I  could  pretend  to  go.  I  told  her  after 
that,  my  anaflter  Jennings  had  lent  me  two 
guineas,  and  desired  the  irentieoian,  where  I 
went  to  live,  that  he  woold  see  the  money  hud 
ont ;  and  gave  the  gentleman  the  money  with 
his  own  hands,  and  his  wife  laid  it  om  for  me. 

Mr.  Baron  Carter.  Did  yoa  not  tay,  thai 
j^  wi^tohmre40or50/.f 

Mn^Bhrn.  I  said  no  aooh  thing. 

Mrs.  long.  The  person  thai  caaie  fhmi 
NewkmdaM^  it  wookl  be  a  great  deal  in  her 

Mr.  Qgkihorpk,  Iderireeheraay  beasked, 
who  that  persow  wne,  and  whether  be  was  one 
of  the  oommitteo. 

Mr.  Baron  Owier,  Who  wne  Mr.  Newland  t 

Mrs.  Long.  AbalMriASootbwarii. 

Mr.  Baron  C^rtdt.  Mrs.  BK««,  I  ask  yon, 
whether  yoo  said,  that  Mr.  Ic^nringa  toM-  yoir, 
that  you  should  not  take  IOC/. 

Mrs.  BiM.  He  said,  if  they  wer«  to  offilr  me 
100/.  I  should  not  tA»  it,  not  to  d»  jostke  m 
my  hosfiand. 

Mr.  Baron  Cmrttr.  How  came  you  to  leave 
Jennings's  serfiee  ? 

Mrs.  JB/iHk  There  eAereaomttty  esMMfloek- 
ing  np  an4ldo#n-after  md,-  that^ff  could  not  Ihre 
with  htm.  There  eanie  two-  geefHemen  last 
Sunday. 

Mr.  Bkhttritm.  Yoo  aay  you  eonid  not  lire 
with  your  master,  because  so  many  people 
came  after  you.    Whotir  did  they  come  from  P 

Mrs.  Bfcff.  They  said  they  came  from 
Acton. 

Mr.  Baron  Ccrttr,  What  they  said  i«  no  eri- 
dence. 

Mr.  Oglethwff.  My  lord,  I  must  with  all 
humble  submissmn  beg  leave  to  speak.  Repu- 
tation is  a  very  valtisble  thing ;  and  here  is  an 
aspersion  thrown  out  at  random  against  a 
member  of  a  committee,  which  may  afRpct  the 
characters  of  several  gentlemen  who  are  not 
here  present. 

Mr.  Baron  Carter.  There  are  many  com- 
mitteea,  and  I  should  have'  taken  notice  if  any 
thing  had  been  said  of  any  committee  of  the 
House  of  Commons. 

Mr.  Oglethorpe.  There  are  many  com- 
mittees,  as  your  k>rdship'sa}*s;  there  is  one  6f 
alderroen,  there  was  also  another,  which  I  find 
IS  not  forgot.  I  would  have  tbem  explain  what 
committee  they  mean ;  the  charge  is  a  very 
heavy  one,  no  less  than  subornation  of  peijury, 
and  this  founded  on  a  hearsay,  so  as  to  render  it 
impossible  for  any  persons  to  justify  them- 
pelves :  I  therefore  desire  this  msy  bt  strictly 
examined  into,  and  insist  upon  kuowiug  vi  ho 
this  person  was,  and  his  name. 

Mr.  Baron  C^ttf*.  WWa  there  any  name 
nenliooeil? 

Mr»  hongi,  $be  «aid^*oiiwef  the  opmaitlee, 
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and  theeonififttl^*t  spouie  was  to  lay  ont  the 
money  itir  dwhc^ 

Mr.  ftidkff^dhMi.  I  Ilik  yon,  whether  or  no 
she  said  she  was  to  hate  two  guineas  from  Jen-* 
niiM,  or  any  one  else  f 

Mm.  LoHg.  Prom  nobody  but  Mr.  Jennings. 

Robert  Cole  sworn. 

Mr.  Aeion.  My  lord,  please  to  ask  Robert 
C/oTe  if  I  gave  Bliss  money  f 

Cole.  Some  time  after  the  committee 
met,  tliey  had  sat  once  or  twice,  I  met  Mrs. 
Bliss  on  London- bridge,  and  asked  her,  if  she 
had  been  with  the  committee  or  Acton.  She 
said.  No ;  but  if  Acton  would  give  her  5/.,  she 
would  not  mention  any  thing  of  her  husband's 
,  death. 

Mr.  Baron  Carter,  How loug  was  th'is  before 
Acton  was  taken  up  ? 

Sle.  About  three  weeks  s  I  can't  be  certain. 
rs.  Blin.  ^said  no  such  thing. 
Mr.  RichardsoH.  Are  yon  subpcenaed  ? 

Sde.  l4o. 
r.  Richurdio:  How  came  you  here,  if  not 
subpcenaed?  ^ 

Cole.  Aearing  Mr.  Acton  was  to  be  fried. 
Mr.  RkkardZm,  How  did'  yon  know  he  waa 
tib  bi'  tried  ? 

Cole.  1  beard  it  by.  being  in  the  Marsbalsca 
aa  a  prisoner. 

Thmkat  Roger t  sworn. 

Aetim.  Whlf  usage  did  B*it9  receive  after 
he  lel^  off  the  he^iae  at  the  Marshalopa  ? 

l&^ffi.  Hie  atakle  tfas  s#eiM  aa  btg  a^ 
hivcalf. 

Acton.  I  deifre  he  may  bd  askiHl  how  the 
other  leg  was. 

Mr.  Baron  Carter,   What  say  yon  to  that? 

K(tgert.  As  nsual. 

Acton.  I  beg  he  may  be  asked,  whether  he 
waft  with  Bliss  when  he  was  bronglit  into  the 
lodge. 

Kogert.  Mr.  Acton  and  I  supported  him. 

Mr.  Baron  Carter.  This  man  was  accused 
of  beating  Bliss ;  I  will  not  prei«  the  thing 
upon  him  to  affect  himself. 

Seij.  Batffies.  If  he  thinks  himself  innocent/ 
he  may  be  voluntarily  a  witness,  though  be 
could  not  be  obliged  to  it. 

Mr.  Baron  Carter.  He  may  be  a  witness  ; 
but  don't  \il  me  lead  him  into  any  thing  that 
may  injure  himself. 

AeUm.  I  deanre  then  he  may  be  asked,  if  bw 
saw  Bliss  lb  the  sick  ward  P 

Rogers.  I  did  ;  and  Mr.  Acton  sent  fbr  m 
surgf^on  into  the  sick  ward  to  liathe  his  leg; 

Acton.  I  desire  he  may  be  asked,  if  he  waif 
put  in  irons. — Rogers.  He  was  not. 

Acton.  Were  you  by  there  all  the  while  ? 

Rogers.  I  was. 

Acton.  I  desire  he  may  be  nsked,  if  heoov* 
tinned  h' prisoner  after  Bliss  was  discharged. 

Rogers.  1  did. 

Mr.  Ward.  Yoa  am  aaking  too  many  qnta- 
tiont. 
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AdatL  I  desire  be  may  be  asked,  if  be  erer 
vaw  bim  after  be  was  discbarged. 

Rogeri,  1  did  see  bim,  aod  drank  witb  bim ; 
and  he  was  very  merry  and  well. 

Aeion.  Kogers,  my  lord,  was  in  the  gaol ;  t 
b^  be  may  be  asked,  if  the  iron  cap  was  ever 
made  use  off 

Mr.  Banm  Carter.  That  is  a  proper  question. 
Did  you  ever  know  that  it  was  made  use  of? 

Jugcn.  I  saw  it  there  in  Burleigh's  time, 
and  nerer  saw  it  used  from  that  time  to  the  time 
of  my  discharge ;  it  hungup. 

Hr.  Ward.  I  ask  you,  whether  you  never 
saw  Bliss  beat  with  a  buli's-pizzle,  or  rope? 

Rogen,  1  never  saw  bim  beat  at  alL 

Mr.  Baugh  sworn. 

Acton.  I  desire  Mr.  Baugh  may  be  examined 
(be  has  belonged  to  this  court  many  years), 
whether  be  has  not  seen  such  an  instrument 
used  ia  burning  felons  in  the  cheek. 

Baugh.  I  have  seen  such  an  instrument  used 
to  burn  people  in  the  cheek. 

John  Grace  sworn. 

Jtcton,  I  desire  be  may  be  asked,  whether 
the  iron  eap  was  not  in  the  prison  before  1 
came. 

Grace,  My  lord,  I  remember  the  Marshal- 
sea  prison  above  a  year  before  Mr.  Acton  knew 
it-;  and  the  iron  cap  hung  up  there,  aod  I  en- 
quired the  use  of  it.  There  was  an  act  in  king 
fVilliam*8  time  for  burning  felons  iu  the  check ; 
and  it  was  used  for  that  purpose;  and  that  was 
the  county  gaol,  till  within  these  five  yesrsand 
an  half. 

Acton.  Please  to  ask  if  there  were  not  irons 
left  behind  P — Grace.  These  irons  were. 

Mr.  Ward.  How  do  you  know  ? 

Grace,  f  was  Clerk  of  the  Papers  fiv^  years. 

Acton.  Please  to  ask  if  there  was  not  an  in- 
Tentory  left. 

Grace.  When  Burleigh  left  the  gaol,  there 
was  an  inventory. 

John  Botwell  sworn. 

Mr.  Baron  Carter.  Did  you  see  Bliss  after 
lusfall? 

BottMilL  I  saw  Bliss  brought  in :  I  was  in 
the  lodge  at  that  time,  and  Acton  had  him  to 
the  sick  ward,  and  had  a  surgeon  to  bleed  him, 
and  sent  for  ointment  to  anoint  him. 

Mr.  Baron  Carter.  Where  was  he  hurt  ? 

Bfitwell.  It  was  the  small  of  both  his  le^. 

Mr.  Baron  Carter.  Did  he  complain  ot  both 
len  being  hurt  with  the  fall  off  the  house  ? 

BotweU.  He  did ;  it  was  twenty-four  feet 
kiffb. 

Mr.  Ward.  Was  he  dressed  of  both  bis  legs  ? 

BotweU.  Yes. 

BIr.  Ward,  Whether  the  deceased,  before  be 
went  into  the  sick  ward,*  had  any  irons  or 
tbumb-screwson  him?— Botipe//.  No. 

Mr.  Baron  Carter.  Did  you  see  him  carried 
Arongh  the  lodge  into  the  sick  ward  ? 

Btmwell.  Yes. 

^r.  Baron  Carter.  What  way  was  be  car* 
^idP— aMvei/.  Cross tb«iaid. 
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Mr.  Baron  Carter.  How  long  was  be  in  the 
sick  ward  f^BosweU.  Two  months. 

Mr.  Baron  Carter.  Where  was  be  after- 
wards ? — Botwell.  In  the  Queen's  ward. 

Mr.  Baron  Carter.  Did  he  go  out  of  the 
sick  ward  into  the  Queen's  ward  ? 

Botwell.   He  went  info  another  ward  before. 

Mr.  Baron  Carter.  Was  it  the  Pump  ward  ? 

Botwell,  Yes  ;  he  went  into  the  Pump  ward. 

Mr.  Baron  Carter.  Did  any  one  meddl* 
with  him  when  he  went  cross  the  yard  ^ 

Botwell.  Nobody. 

Acton.  Please  to  ask,  my  lord,  bow  he  was 
in  health  after  he  was  abroad. 

Botwell.  He  lay  three  weeks  next  door  to 
the  gaol  at  the  Dolphin ;  being  very  intimate, 
I  asked  him  how  he  did ;  he  said.  Very  well. 
And  lie  worked  for  me  in  the  gaol,  now  an4 
then  a  day,  when  he  was  able. 

Mr.  Baron  Carter.  How  was  he  when  be 
was  out  of  the  gaol  ? 

Botwell.  He  said  he  was  very  wdl  in  bealtb, ' 
but  his  legs  were  not  quite  come  to. 

Mr.  Baron  Carter.  Did  he  complain  of  one ' 
or  both  legtT^Botwell  Of  both. 

Samuel  I)avenish  sworn. 

Mr.  Baron  Carter.  Oid^ou  see  Bliss  after 
bis  fall  from  the  bouse  ? — JJavenith.  Yes. 

Mr.  Baron  Carter.  What  state  of  health 
was  he  in  ? 

Davenith.    In  a  good  state  of  health,  only ' 
lan^e  of  his  foot ;  I  never  saw  any  thbg  otiier- 
wise. 

Mr.  Baron  Carter,  Did  you  see  him  after ' 
be  was  out  of  gaol  ? 

Davenith.  I  did,  and  drank  with  him  at  the 
Marshalsea  gate ;  be  was  in  very  good  health.' 

Acton.  Please  to  ask,  if  be  ever  saw  any 
irons  upon  Bliss. 

Mr.  Baron  Carter.  You  bear  the  question, 
answer  it. 

Davenith.  No,  directly  or  indirectly. 

Mr.  Baron  Carter.  Did  Acion  behave  him- 
self well  to  his  prisoners  ? 

Davenith.  He  never  behaved  himself  inde- 
cently to  any  of  the  prisoners. 

Mr.  Baron  Carter.  Was  his  behaviour  good 
or  bad? 

Davenith.  Very  pfood ;  I  never  saw  an  ill 
action  of  bis  in  my  life. 

Benjamin  Brown  sworn. 

Mr.  Baron  Carter.  What  do  yon  say  ? 

Brown.  As  to  what  ? 

Mr.  Baron  Carter.  As  to  BKss  P 

Brown.  I  saw  Bliss  when  he  fell  from  the 
bouse,  and  he  complained  of  both  legs ;  one 
was  worse  than  the  other. 

Mr.  Baron  Carter.  What  was  Acton's  beha- 
viour towards  the  prisoners  in  general  ? 

Brown.  Very  good. 

John  Bawdier  Mvron. 

Mr.  Baron  Carter.    What  do  you  know  of 
Bliss? 
BatrdUr.  I  WM  in  the  same  ward  with  him 
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seven  montbs,  and  be  wai  reef  hearty  and 
well. 

Mr.  Baron  Carter.  How  was  he  after  the 
fall  from  the  house  ? 

Bawdier,  He  bad  hurt  one  hg  bjtbe  Ml. 

Mr.  Baron  Carter.  What  was  the  prisoner's 
general  beha?  ioor  ? 

Bmdler,  I  never  had  any  thing  bnttery 
good  usage  while  I  was  there,  which  was  three 
years  andthree  months. 

Mr.  Baron  Carter.  Was  the  prisoner  then 
all  that  time  ?—Bow(f^r.  Yes. 

Elisabeth  Goiling  sworn. 

Air.  Baron  Carter,  How  was  Bliss  after  his 
fidl,  when  he  was  brought  info  )[>rison? 

Mrs.  Gosling,  He  had  sprained  one  of  his 
ancles,  and  was  carried  into  the  sick  ward  ihr 
three  months ;  he  Eved  at  nnf  fnoae,  and  said, 
he  was  as  hearty  as  ever  in  ms  HA,  only  aa  to 
the  sprain  of  his  ancle. 

Mr,  Baron  Carter.  What  was  tfie  getkefal 
behaviour  of  the  prisonfrf 

Mrs.  Qodmf.  J  nei«r  beard  bim  have  an  ill 
character,  or  that  be  struck  any  ona  m  his  life. 

JloisrI  GfreiAaai  sworn. 

Mr.  Baron  CarHr.  What  aCale  of  heahh 
was  Bfiss  m  after  he  came  oat  of  prisen  P 

Gretham,  In  Fdmiary  1786,  Or  17S7«  he 
came  to  lodge  at  my  houae,  with  two  mor^ 
and  lodged  uiera  near  three  weeks. 

Mr.  Baron  C4ur(er,  Piraytake  notice  of  the 
question  that  was  asked.  What  state  of  hedlh 
waa  he  in  ? 

Gresham.  He  looked  pale,  hot  eat  his  vie- 
tiuJs  weTL 

Mr.  Baron  CaWer.  Did  heeoB^tainof  any 
ill  usage? 

Gresham.  I  never  heard  him  comphun  of  any 
ill  usage. 

Mr.  Baron  Carter.  Did  you  see  hitt  after 
he  had  been  in  the  country  f 

Gretham.  Yes ;  ha  came  to  my  honse^  I 
waa  not  at  home  when  he  came,  but  went  up 
after ;  and  he  said  the  weather  was  too  sharp 
fi>r  him,  and  he  caught  cold,  and  couU  dA 
atay  in  me  country. 

Jtme  Lafmortk  sworn. 

Mr.  Baron  Colter.  What  are  yon  r 

Mrs.  Lupwartk,  Nnrae  of  tlie  liospital.  I 
vras  there  on  the  Itth  of  March ;  Blisa  was  in 
there  a  few  days  befbre. 

Mr.  Baron  Carter.  What  oonditkm  Waa 
be  in? 

Mrs.  Lapmorth.  He  was  ill  of  a  fever,  Dr. 
'Coatswortb  had  the  care  of  him,  and  he  took 
medicines  for  a  feter  and  flui. 

Mr.  Baron  Career.    When  did  he  die  f 

Mrs.  Lapwcrth.  I  went  to  the  hospital  on 
thf)  11th,  and  he  died  on  the  25th  or  36tb. 

Mr.  Baron  Carter.  Did  he  say  what  was  the 
occasion  of  bi)i  death  ? 

Mrs.  Lanworth.  I  heard  him  say  no  more, 
than  that  be  bad  been  in  the  country,  and 

Mughtan  agon  and  an  inladAittil^;  fttcr. 


nr.  Buroit  CMe^.  WM4erytm'tbb#t»btt 
the  cause  of  bis  death*  P 

ffipi;  £o/fwo^fA:  Tie A^MT  was  the  caose  ef 
his  death. 

Aetm.  I  desire  Ae  nnfliy  be  asked,  whefher 
after  he  waa  Mid  ont,  there  were  any  braises  in 
his  bead  or  ftuse. 

Ifr.  Barou  Carter,  What  say  you  to  that 
question,  woman  ? 

Mrs.  Lapwortk.  Kshead  was  shaved,  and"! 
saw  no  wound,  braises,  or  scabs  in  any  part 
whatsoever. 

Act&n.  Flesto  to  ttk  if  bis  wilb  wastbere. 

Mrs.  Laumortit.  No. 

Acton,   Did  she  siC  np  with  him  in  bis  9- 


Mrs.  Lapworth,  She  sat  op  one  night 

Acton.  Please  to  ask,  if  be  voided  blood  or 
not. 

Mr.  Baron  Carter.  Answer  that.-*What  do 
you  hesitate  at? 

Mra.  Lapworth.  Not  during  my  time,  fron 
the  11th  to  the  96th  of  March. 

5Ir.  Harding.  Dkt  yon  aee  no  marks  abovt 
him?-:MrS.  lispworf A.  No. 

Adan.  My  lord,  I'll  rest  this  part  of  asy  da- 
fence  here,  but  beg  leave  to  call  aome  wimesica- 
to  my  characler. 

Mr.  Baron  Carter.  Call  whom  yon  wilL 

Sir  John  DameU,  Serjeant  at  Law,  and  Jnd^ 
of  the  Hanhalaea  Coort,  sworn. 


.  Darneii.  My  lord,  Idid  not  hear  any 
tbmg  of  thia  affiur,  till  I  eaase  here  to  the  as- 
aisaa.  I  think,  my  lord,  it  is  fire  yesrs  ae» 
ainee  I  bad  the  hanoor  of  having  the  patent  tor 
ateward  oft*  the  Palaee-couft;  and  it  ^  three 
yeara  aince  Aetna  baa  been  in  the  office  that  ba 
new  is  in;  and  In  all  the  time  that  1  bara 
kntfwn  bim,  both  as  tornkey ,  and  when  he  cama 
to  be  deputy,  I  always  thought  him  a  vary  hu* 
nrane  mail.  I  baV6  often  heard  oemplainta  of 
the  prisoners,  and  hafe  spent  whole  daya  ta 
medmte  between  their  keeper  and  them ;  and 
never  found  but  he  was  very  willing  to  hava 
them  made  easy.  This^J  only  I  must  say,  lHat 
he  waa  careful  of  the  custody  of  them,  in  wesf 
whole  obaerfstion,  I  neHher  tfaought  bidierael 
nor  aevere. 

Mr.  Ward.  Do  yon  believe  be  waa  gnilly  ef 
murdcnng  pilsooeiv  by  duresar 

Mr.  Baron  Carter.  I  cantadt  hfan  ftiatqiiao- 
tion. 

Mr.  Marsh.  Was  there  no  appBcatbm  by  pe- 
tition to  you,  ar  judge  of  the  Comt^  ftom'tb# 
deoeasedr 

Sir  Jo&n  Dome//.  No;  I  never  beard  tbad 
he  waa  a  prisoner. 

Mr.  Marsh.  Waa  there  no  pctitkm  tn  yoti  ia 
relation  to  six  persons  being  pot  in  ireas  r 

1^  John  Darnell.  No. 

Edmond  Halety^  esq*  swora. 

Mr.  Baron  Cartet,  Sir,  the  piiaouel  cans 
you  to  his  character. 

Hakey.  I  have  known  the  prisoner  ever 
aiiioa  he  w»at  teMMiitNa,  bMklMAiea»| 


liootjie  WHS  depmir,  and  oerar  kqurtf  njU 
cbtnicter  of  biai,.bQl  thtt  he  wm  m  fwy  hflMWl 
irider,  and  .»<buinaM  mao,  and  paid  reiy  waB 
Ipr. what  .he  bad. 
Vr.  IFar^  Doaijie  be^  asliopf 
flttUejf.  He  Irajoiwead  a|Mi  boer. 

Maithus  a^aiiy  aaq.  one  of  «hia  wiijeetyV 
(lustioea  of  ^he  rseaoe  4br  4he  ooaii^  of 
•'Sdirey,  awoni. 

Sj^a//.  I  hate  Jmown  the  priioner  Jbetter 
than  tfvalTe  months,  and  I  thooi^t  iiiaa  impro- 
per .for  the  poet  he.waaio  law  biaXoo.gttal 

jBompasfiioD. 

JoknLade^  qbc|.  one  of  his  nnjesty's  ^nstioea  of 
Peace  tor  the  said  conoty,  sworn. 

Jttr.  Baron  CarUr,  Yon  must  speak  to  the 
general  character  of  the  prisoner. 

Idute*  1  Jire  in  the  ne^hbonrbood,  .and  most 
commonly  am  applied  to  if  anjr  abuses  have 
haen  committed  in  the  prison ;  and  I  Derer 
have  heard  any  compbunt  of  (the  M  uai^ge  of 
^isoners. 

Mr.  Baron  Carter,  What  is  his.general  char 
xaoter? 

Lads,  HiSfgeneral  character  is  good. 

Mr.  iEfoyffy  sworn. 

Hasfsey,  The  prisoner  was  four  yean  a  ser- 
vant witu  my  tt^ier,  and  hb  behanour  was 
9^cry  well ;  he  was  a  good-natured  .man. 

Mr.  Wurd.  In  wuU  ^capacity  didtfaeienre 
jrour£Uber?— JSi^iey.  Asabqtcber. 

John  JIforHf  sworn. 

Marrit,  For  almost  .$(^  yean  last  past  I 
Iwve  viaittd  all  Ihe^pripona  pboot  JLondon^Midl 
Mieve  1  baredischavid  three  hundred  |ioor 
pnaaners,  and  I  never  found  better  usage  in 
aojr  ganl  than  in  this.  i 

Acim.  J  deaive  he  may  give  an  account  { 
jrlMt  aort, of  place  the  .Strong  Boom  is.  j 

Jdorrit,  1  have  been  of  the  building  tiad^ ' 
asid  have  taken  particular  nptioe  of  the  Stroqg 
Jteom ;  and  would  choose  it  rather  tbap  «i^ 
dher  00  the  common  side.  This  rises  tap 
JBobea  from  the  surface,  and  ia  bearded,  And 
fiorered  at  top  with  a  tarpaulin ;  and*the  othem 
gpd^Mrn  astep. 

JjUon,  Please  to  Askifany  wet  couhl  come 
im. 

Mfirrii,   I  donU  believe  any  wet  could  ^t 


Martk,  It  had  not  been  built  long  wl^n 

iMIPWit. 

Kr.  Terrant,  in  the  Borough,  swam. 

Xltrrawt.  I  live  in  the  Boroqgb,  and  thapo- 
■HKT  has  as  good  a  character  aa  any  oaa  in 
An  ne^hbourhood. 

Acion,   I  desire,  my  lord,  ke  may  be  asked 
|M  t»  the  Strong  Room. 
■    XnrrviU  I  was  curious  to  see  the  Strang 
BepiD.    It  is  a  boasded  plane  of  aune  last 


t  jlr  jBwwCaaifr,  ^jf^4m)i^ 


TerranU  Yea. 

?tr.  j^rop  Carter.  Was  it  dry? 
'errant.  It  was. 
Mr.  iQarqn  Carter,  Wasfliere  any stco^T 

S 'errant,  k  ujrery  jdoae. 
[r.  MartL  WMndidyoo.gotoaeeit? 
Terrani,  About  jkwo  months  ago. 

Hr.;2|(fai^.  Washover.tbecommon-aewerf 
TerfijLt.  Mo.  " 

yit,WardL  "Waa  It  dry  weather  when  yop 
AW.it? — f errant.  It  was. 

Mr.  Tii^lor^  of  the  Bovougfa. 

Aden,  I -desire  he  may  aoguaint  the  Court 
what  is  ny  c^iaracter. 

Taylor,  In  lehuioo  to  his  charaoter  he  is 
a  very  honest  man,  and  a  man  of  humanity  to 
all,peop|e. 

Acton.  J  deinQS  1^  may  ,be  asked  aa  to  thp 
Strong  Room. 

Taylor,  The  Stroijg  Room  iadry ;  there  ia 
ji  dram  runa  some  distance  froip  \  but  pol 
near  it. 

Mr.  WkUaker^  of  theBoimigh,  aworn. 

WhAta}ier.  I  have  been  with  Acton  in  and 
out  of  gaol,  and  nefer  saw  him  do  any  tbingitf. 

Acton,  Please  to  ask  him,  my  Jiord,  abopt 
the  Strong  Boom. 

Mr.  Baron  Carter,  Give  an  account  of  what 
you  know  of  that. 

Wlntaker.  The  Strong  Room  is  dry,  them 
is  no  drain  runs  under  it,  but  there  is  a  drain 
about  five  yards  from  it. 

Mr.  Lemh  awotn. 

Lamh,  1  have  had  t|ie  happiness  of  know- 
bg  him  these  three  pr  fopr  y^ars.  fie  haa 
had  a  good 'character,  and  was  a  man  of  iiu- 
manity. 

Mr.  Sydall^  Apotheoary,  4Wom. 

Mr.  Baron  Corler.  What  waa  the  prisoner'^ 
character  ? 

Sydall,  Having  bad  vecourse  to  the  gaol, 
the  priBonera  told  me  he  had  a  veiy  good  cha-' 
lacter. 

Mr.  "Brown  awom. 

Mr.  Baron  Carter,  What  oharaeter  had 
the  prisoner? 

Brown,  I  hoKe^e  as  good  aa  any  man^ 
eanhe. 

Mr.  JETomioiiawom. 

Sarrieonm  Ihaveknown  his  character  ibeaa 
three  or  four  years,  and  he  is  a  very  modest 
man,  and  of  a  good  behaviour. 

Acton.  My  lord,  I  humbly  apprehend  I 
have  called  a  sufficient  number  of  wttoemies  to 
my  character,  and  will  rest  my  defence  heee. 
i  ^prebend  it  can't  be  conceived,  that  Aoy 
man  can  be  gniitv  of  such  inhumanity  as  ia 
here  laid  to  my  chaige,  and  to  live  a  year. 

Mr.  Baron  tartar.  You  must  not  say  that  ; 
for  then  there  could  have  been  no  room  for  tba 
prosecution. 

AOtm*  JB|y jtt^drauqilancas,  Boy  lodi  tbia 
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man  muit  ocrtainHr  die  a  naioral  iletth ;  ind  I 
humbly  apprehend,  that  they  romt  be  mifltaken 
in  point  or  time,  fbr  that  no  ironi  were  iited 
the  teoond  time  of  bit  attempting  to  escape. 

Mr.  Martk.  J  woaM  not  be  wantinsr  to  my 
client!,  and  yet  would  preserve  all  rule  and 
order,  tod  must  beg  l^^e  to  obserre— — « 

Serj.  Baynef.  1  have  been  concerned  in  se- 
veral crimitial  prosecutions,  and  never  knew  it 
Vlmitted. 

Mr.  Strange.  The  prisoner  is  not  allowed 
counsel  to  speak  for  him  in  bis  defence ;  there- 
fore the  kinff's  counsel  have  no  right  ot*  reply. 
It  wati  not  allowed  in  Huggins's  Trial. 

Mr.  Baron  Carter,  In  Huggins*s  Trial  Mr. 
Justice  Page  and  myself  would  not  allow  it 

Mr.  Baron  Carter.  Gentlemen  of  the  Jury, 
the  priwner  stands  indicted  for  the  murder  of 
Thomas  Bliss.    ' 

To  prove  this,  a  great  number  of  witnesses 
have  been  called  on  the  part  of  the  king,  not 
less  than  sixteen,  to  make  good  the  charge. 

The  first  thing  necessary  to  be  proved  is, 
that  the  prisoner  at  the  bar  had  the  care  and 
custody  of  the  prisoners ;  for  which  purpose 
John  Wilson  was  called,  who  proved  that  ihur- 
by  was  kee|>er,  and  the  prisoner  Acton  turnkey 
and  servant,  and  acted  under  Darby.  That 
part  stands  plain,  that  the  prisoner  at  the  bar 
pad  the  eare  and  custody  of  the  prisoners ;  and 
if  he  has  behaved  in  such  a  manner  to  prisoners 
as  death  ensues,  he  inu«t  answer  for  it.  It  is 
said,  that  every  pritoncr  must  be  treated  with 
humanity,  and  the  law  is  ftry  tender,  and  di- 
rects that  no  prisoner  shall  die  in  pol,  but  the 
coroner's  inquest  must  sit  upon  his  body  ;  and 
the  reason  of  that  is,  that  he  should  not  be 
killed  by  the  duress  of  the  gaol. 

The  que»tk>n  stands  singly,  whether  upon 
what  you  have  heard,  there  has  been  such  a 
behaviour  of  the  prisoner  to  Bliss,  that  it  has 
been  the  occasion  of  his  death.  If  that  is  so, 
iheo  you  will  find  the  prisoner  guilty. 

Wilson  spoke  much  of  the  escape;  he  talked 
about  it,  but  did  not  know  when  he  escaped ; 
he  only  goes  to  that.  He  says,  that  he  never 
did  see  Acton  beat  him ;  but  that  he  was  well  to 
some,  snd  beat  others,  .which  came  from  the 
prisoner's  own  question ;  therefore  1  was  put 
to  ask  it,  and  1  have  tdd  you  the  answer. 

The  next  witness,  the  wife  of  the  imforto- 
nate  man,  says,  that  her  husband  was  there  ibr 
a  small  sum  of  money,  but  thatis  not  material ; 
her  husband  was  ahnost  famished  and  sUrved, 
and  therefore  attempted  a  second  time  to  escape. 
The  means  he  used  to  escape  is  not  matenal, 
that  is  not  what  yon  are  to  rely  upon.  She 
says,  there  was  some  assistance  given  him  ;  a 
rope  was  provided,  and  he  unfortunately  mis- 
carried in  the  attempt;  and  he  was  brought 
back  into  the  prisOD  again,  and  she  saw  him 
beaten  by  Nichols,  Page,  and  Rogers;  and 
what  is  remarkable,  she  saw  the  prisoner  beat 
him  with  a  bull's  pizsle,  and  the  end  of  a  rope; 
that  M  cried  out,  if  he  bad  any  ntiercy,  he  wooki 
have  mercy  vpon  faia»    He  then  put  hin  iato 


the  Strong  Room.  As  to  the  natore  of  the 
place,  thatis  a  consideratk>n  I  shall  take  up  by 
and  l^e.  She  says,  she  saw  him  with  an  in- 
strument of  iron  on  his  head  ;  that  the  bk>od 
came  out  of  his  mouth,  and  out  of  his  thumbs  ; 
that  he  had  thumb-screws  on  his  thumbi,  and 
slieers  on  his  legs ;  that  she  saw  him  Aung 
down,  and  saw  the  prisoner  oo  top  of  him  se- 
veral times.  After  he  bad  treated  him  in  this 
manner,  be  began  to  relent,  thinking  he  might 
die,  and  it  was  time  for  him  to  take  care  of 
him,  and  sent  him  a  piece  of  meat  She  says, 
his  legs  were  swollen,  his  body  was  swollen  ; 
she  got  him  a  pair  of  stockings,  but  his  legs 
were  so  swollen,  she  could  not  get  them  on. 
After  this,  when  be  was  removed  to  another 
ward,  she  said,  he  grew  something  better.  That 
when  he  was  discharged,  he  used  his  endea- 
vours to  get  work  ;  (gentlemen,  you  did  ob- 
serve the  question  came  from  the  prisoner)  but 
though  he  was  with  the  man  that  he  treated 
with,  he  got  another,  he  could  not  work,  hit 
legs  were  swollen,  and  there  were  marks  oo 
them.  All  the  time,  to  the  time  lie  was  pot 
into  the  Strong  Room,  he  constantly  com* 
plained  of  one  breast  and  his  «de ;  and  after- 
wards, wlien  he  became  so  bad  that  he  coukl 
net  work,  he  was  put  into  the  hospital.  One 
thing  is  very  observable,  that  all  his  discourse 
was,  when  any  one  asked  him  concerning  his 
ttssge,  that  he  said,  he  did  believe  that  he 
should  never  recover  it,  but  would  lay  bis  death 
to  Acton ;  this  evidence  was  given  by  the  wi« 
dow ;  she  was  asked  by  a  question  from  tba 
prisoner  whether  she  told  her  sister  of  this  ? 
She  said.  No :  did  you  tell  your  mother.  No; 
her  mother  and  she  were  not  upon  good  terma, 
and  she  never  was  with  her  but  a  very  short 
time.  Then  she  was  asked,  if  Newland  did 
not  send  for  her ;  she  said,  Yes ;  it  was  thought 
that  he  was  a  very  considerable  man;  andwhea 
she  was  asked,  what  did  be  say  to  you,  he  said, 
he  would  have  her  husband  done  right  to.  Then 
there  was  a  question  asked  of  Hester  Long,  as 
to  money,  she  (Bliss)  said  she  was  to  have ; 
and  Bliss  says,  tbatsoe  never  did  say  any  such 
thing. 

Susannah  Dodd ;  she  gives  you  an  account 
that  she  has  seen  Bliss  in  irons  in  the  Strong 
Room ;  that  he  was  treated  cruelly  ;  tliat  b« 
had  then  screws  upon  his  thumbs.  There  waa 
a  very  particular  circumstance,  that  he  desired 
her  to  chew  bis  meat  for  him,  for  that  he  could 
not  do  it  himself,  by  reason  of  having  the  scull* 
cap  on  ;  that  she  carried  him  a  three-fartlung 
mug  of  ale,  and  the  screws  were  upon  his 
thumbs,  therefore  she  was  forced  to  give  him 
the  drink,  as  he  could  not  pot  the  mug  to  bis 
month  to  drink,  becatue  of  his  thumbs  being 
confined ;  that  ^  saw  fetters,  very  large  ones, 
on  his  legs,  and  there  was  a  pair  of  sheers  crosa 
his  legs ;  that  he  continned  there  two  days, 
and  she  saw  him  alter,  and  saw  his  thnmfaa 
bleed ;  and  the  Strong  Room  was  a  strong 
room,  and  leaded,  and  that  she  thiohs  it  not  an 
onhealthfulroom. 

Butiirs  ihegiictMiaceiMirtef  hiaatlmipl 
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to  escape;  tml  telli  you,  that  she  saw  the  pri- 
■oner  beat  him  (Bliss)  with  a  boirs-pizzle,  and 
that  when  Nichols  was  beatiog  him,  she  saw 
him  fltDg  the  deceased  down,  and  saw  Acton 
itamp  unon  him  three  times,  and  shewed  the 
place  of  bis  breast  that  he  complained  of,  and 
that  his  death  was  owing  to  such  usage.  It 
was  his  belly  and  stomach  that  be  stamped 
upon ;  that  be  was  www  ill  when  he  did  it ; 
that  both  legs  were  swelled  ;  but  that  he  said, 
he  should  do  very  well  but  for  the  pain  in  his 
side.  She  says,  that  the  Strong  Room  was  not 
fit  to  pot  in  any  human  creature ;  that  he  went 
oat  about  August,  and  came  about  Christmas. 
The  prisoner  asked  as  to  his  character :  she 
said,  It  was  good  and  bad ;  and  says,  that  she 
heard  there  was  a  complaint  made,  that  Acton 
was  tho  author  of  his  death. 

t Matthew  Bacon  taken  no  notice  of,  Sic  MS.] 
Irs.  Gillis ;  she  agrees  as  to  the  fall  from 
the  honse ;  and  she  says,  that  Nicholas,  Page, 
asd  Rogers  held  Bliss  till  Acton  beat  him  with 
m  ball's- pizzle ;  that  he  was  carried  to  the  sick 
ward.  She  was  asked  how  long  they  were 
using  him  in  this  manner ;  she  said,  half  a 
quarter  of  an  hour.  Reputation  is  not  so  ma- 
terial to  be  made  use  of;  you  are  to  consider  if 
tbe  fact  was  done. 

The  next  witness  was  one  James  Abbot; 
he  saw  Bliss,  (I  will  take  it  in  his  own  words) 
he  saw  him  so  drubbed,  that  he  never  saw  any 
one  so  drubbed  in  his  life,  with  a  rope  and  bullV 
P«s1p.  He  says,  he  did  not  see  Acton  there, 
bat  aflter  charges  him  with  it ;  and  he  agrees 
as  to  the  cruelbehavioor  of  Acton.  If  the  act 
was  committed,  he  might  be  there,  and  yet 
Acton  not  seen  by  him.  He  was  asked,  as  to 
his  (Acton's)  character;  and  he  said,  he  saw 
hiaa  beat  many. 

Matthew  Brandon  says,  that  his  legs  were 
BDOcb  swollen,  and  the  skin  was  broke ;  that  he 
saw  the  marks  of  the  irons.  As  to  the  fall 
ftofwi  the  house,  and  the  strainin<{f  of  one  of  his 
legs,  he  knows  nothing  of  it  He  swears  di- 
rcellv  to  the  skins  beinj^r  broke  of  both  k^gs ; 
aad  be  sa^rs,  that  he  otten  talked  with  Bliss, 
and  he  said,  that  be  did  believe  the  injuries  he 
had  received  from  the  prisoner  would  be  the 
dtath  of  him,  and  he  gave  an  account,  that  the 
Marks  round  his  legs  were  circular :  that  it 
■rast  be  owin^f  to  the  irons,  and  not  to  arise 
by  a  strain,  is  the  observation  the  counsel 
r,  but  you -will  be  governed  by  sense  and 


they  were  her  hasband's,  and  that  her  husband 
was  not  a  verv  large  man. 

Peter  Purchace ;  he  saTS,  that  bis  legs  werer 
very  much  swelled,  and  he  took  it  to  be  tho 
marks  of  the  irons ;  he  saw  his  thumbs  very 
black,  which  he  took  to  be  hurt  by  the  thumb" 


screws. 


ary  Ren  wood ;  she  says,  that  she  saw  him 
otien,  and  that  his  legs  were  so  bad,  that 
inms  were  forced  to  be  pulled  off;  that  the 
eat  into  his  l^gs ;  and  into  his  ancle,  they 
eat  very  deep ;  that  the  skin  was  broke, 
tbey  were  sore ;  this  she  saw  in  the  sick 
* :  that  he  was  in  so  terrible  a  condition 
hb  poverty,  that  he  had  nothing  to  help 
y  so  clothes,  but  a  piece  of  blanket :  she 
~  bim,  aud  carried  him  some  of  her  bos- 
clothes.  It  is  remarkable,  that  she  car- 
isi  him  a  pair  of  stockings,  and  they  wonld 
iifliS  ihs  coidd  not  get  them  oa,    Mm  saysi 
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Comrains ;  he  says,  that  his  legs  were  very 
much  swelled,  and  apprehends  it  to  be  occa* 
sioned  by  the  irons  ;  comparte  it  to  the  fetlock 
of  a  horse  cut  with  a  clog;  that  the  Strong 
Room  was  a  place  of  terror,  to  keep  them  from 
beinff  disorderly ;  and  that  he  heard  Acton  say 
to  Bliss,  he  thought  he  had  given  him  enough, 
but  he  would  give  him  more. 

Edward  Murfey  says,  that  he  never  saw  anj 
thing  so  much  Maten  in  his  whole  life ;  that 
his  legs  were  black,  and  blue,  and-greeo.  The 
counsel -desired  yon,  gentlemen,  to  take  notice 
what  this  witness  said,  that  he  complained  of 
his  side,  whkh  had  be^  hurt  by  the  bruises  he 
had  received  from  Acton. 

Roberts  says,  that  he  went  to  Mr.  Darby  upon 
a  particular  occasion ;  but  I  can't  mention  to  y  oa 
what  he  said,  because  it  is  not  evidence ;  he 
confirms  the  others  in  some  messure  that  he 
had  rather  have  larger  irons;  that  bis  legs 
were  so  swelled,  that  he  could  scarce  see  the 
pair  of  fetters  on  the  side,  because  the  swelling 
came  over. 

The  king's  counsel  called  three  witnesses,  as 
to  the  deemed  working  at  Southgate.  Cowley 
says,  he  wanted  work,  and  he  was  willing  to 
let  him  have  it    The  man  went  down,  and' 
came  up  again,  and  tbe  second  day  he  treated 
him  witli  mutton  broth,  &c.  but  this  is  not  ma- 
terial.  But  he  says,  he  complained  of  his  side, 
and  always  said  be  had  received  it  from  the 
prisoner  at  the  bar ;  he  said,  there  were  holes 
in  his  legs,  and  that  Acton  was  the  author  of 
his  death. 
1      Cowley,  the  younger,  says  the  same ;  that 
I  they  treated  bim  like  an  old  acquaintance,  and 
provided  him  with  broth ;  that  the  man  was  so 
sick  he  could  not  work ;  that  his  legs  were 
swollen  black  and  blue,  and  he  complained  of 
his  breast ;  both  shewed  with  their  hands  how,' 
by  pointing  to  their  own  breast,  and  said,  he 
pointed  to  nis;  and  that  Bliss  said,  if  he  died, 
be  would  lay  his  death  to  that  rogue  Acton. 

Parker  says,  that  he  was  to  be  his  comrade, 
to  be  employed  in  some  task  work ;  that  though 
they  laio  him  by  the  fire,  his  sickness  in- 
creased, and  they  bmucrht  him  to  town  in  a 
cart ;  and  all  his  complaint  was,  through  the 
injury  he  had  received  from  Acton ;  that  his 
legs  were  swollen. 

Therefore,  upon  the  whole,  what  credit  yoa 
will  give  to  the  witnesses  for  the  king,  is  in 
your  own  breasts. 

Now,  as  you  have  given  great  attention  to 
what  has  been  said  against  him,  you  will  take 
notice  of  what  has  been  said  on  his  own  part ; 
if  it  is  contradictory,  I  can't  say  any  thii*g  to 
that ;  you  will  weigh  them  in  an  equal  balance. 

He  has  called  twentv-three  witnesses,  to 
aniwer  tbe  evidence  for  the  king.  The  first  is, 
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iHTOo^t  ID  after  hit  Ml ;  that  b«  b>d  hod  bif 
«Dcle;  botiieMiiwiioJMrbariiyimd^  aadnw 
bim  earned  inlo  the  aick-wara.    The  nea^  «^ 

Robeck  Holmea ;  he  eajra^  That  llwre  liere 
90  irona,  oolj  00  ooe  1^;  and  AcIob  aUnm 
used  bim  well,  and  if  it  had  not  been  wt 
iActoiiy  be  woald  -have  pernhed.  Thb  pha- 
noler  diffen  fcom  what  baa  been  laid  before 
jQU.  He  save  ao  aocoant  that  be  caught  a 
wmA  cold,  wbicb  waa  the  ocoaeicn  ot'  hiaileatb  s 
he  aayty  that  be  never  aaw  him  in  tbaJStronig 
Boom :  and  that  aa  to  bis  health,  it  waa  «er^ 
good  the  whole  time.  Thia  ia  their  epinieo  of 
BUm  ;  these  people  would  make  yo«  belieie 
that  he  waa  perncti j  weU,  and  hadTreoeised  no 
iqinriea  fipom  AolOQ.  Hejava,fiiilber,  thatha 
vaetthe  woman  on  Saffimn-niU,  hesdked  how 
her  husband  did?  WhenheailMdher,>aheMid, 
ihe  thanked  God  he  was  dea4>  (the  woman  waa 
gjbd  to  get  abut  of  him)  and  aaid  'be  died  of  an 
ague  and  fever. 

Chapman  sasr  him  afier  the  fall.  The  first 
place  be  beeiaa  with,. ia  the  aick  ward,  and  that 
Aocon  aeat  doqitor  Draper,  and  that  nothini^  waa 
done  to  him  in  the  jard.  llie  jard  is  the 
place  that  the  priaapal  evidences  «peakto  $ 
that  the|iriaenerwaatiiimaneto  him,  that  he 
had  ao  yVat  coBipasiioB  for  him,  that  he  al- 
lowed him  two-peace  hall)penny  orthvee*peBoe 
a  day,  till  he  wa84ietler;  tharalbie^  he  wonhl 
have  yeu  to  believe  he  waa  a  very  humane 
VMf  and  that  he  conld  not  nee  the  man  u 
ethera^y  the  piisoner  did.  He  aava,  that  be 
was  BsaMwed  to  the  pomp-^vard,  and  was  can* 
stable  there,  and  came  to  the  tap;  that  he  aaw 
him  at  Qreabam'a  verv  welly  and  aaw  him 
after  he  casse  (rem  Soothfate  very  well.  Itia 
wy  remarkable  he  ahooM  never  remplsin  of 
4uetett.  He  aavs,  that  he  kraked  open  it  that 
die  occasion  of  bk  death  was,  from  the  cold 
he  caught  at  Sonthgate;  thaMbe  Strong  Room 
waa  not  so  terrible  a  pUoe;  that  it  was  a  dgr 
uaom,  though  a  Strong  Boom;  that  thepn- 
eanem  wereao  frr  fsom  tbinkimp^hki  room  a 
tanner,  that  they  chiwe  It:  thnthecemplaiiied 
,  only  of  one  leg,  which  difiiBtt  fbogi  the  other 
witneeses.    AU  were  oouveraant  with  it.  • 

Thomaa  Fletcher  you  will  ^ad  waa  aenr* 
geon;  hesaT8yeiie&|gifaavei|f^uch:awoUen, 
nom  the  Jail  be  gat;  hemdit  waaatWMMr, 
in  his  way  of  dialect ;  he  went  home^  and 
bmught  proper  things  got  scaMeintiiMnt  and 
a  eear-clotb.  Beam,  that  Blim  told  him  he 
ahcpld  «ever  haise  been  diaohaiged  but  for 
j^clon. 

Thomas  Whitfield ;  he  tells  you  Mrs.  BUm 
tiM  him,  that  her  hnsbend  ha4  got  cold  in 
tlH»  conntiy,  and  had  a  fover  and  ague.  Be 
was  asked  in  reUUion  to  the  Strong  Boom, 
which  he  said  was  the  beet  place  00  the-cem- 
men  side;  that  the  priaoner  had  a  good  .cha- 
racter, and  gave  victuals  to;  muky  w  the  fri- 
aaoers  that  wanted. 

Bobert  IVaUer  aaye,  he  waa  not  privy  to  any 
iU  usage  Bliss  receifod  firom  the  prisoner; 

th»t  te  MHurf  W4U,  jBd  tdkMlJhcMrtilsriMd 


oomptehMdef  aoAiqg,  only  etie  \qg,  which  ha 
appKhended  he  bad  hurt  hy  the  foil.  Be 
ipoke  in  praiee  of  the  piisener  for  hSm  hnma* 
niUr. 

THhenegtisJohnChone;  hcseya,  Blips  waa 
wdl  m  the  February  befoM  he  died;  he  com- 

Clained  of  nothing  of  the  prisoner  ;  that  after 
e  waa  dischaiged,  he  sayi,  he  went  to  (South- 
gate  ;  that  became  firom  thence,  and  after  jthat 
oomiilained  of  a  great  cold. 

Vvilliam  BoUand  aiya,  that  he  narer  saw  the 
priaoner  miaase  Blias  1  that  he  .complaiQed 
only  of  hia  W ;  that  he  eat  and  .draw  well  s 
that  he  saw  mm  after  he  was  diaobaigciC 
and  he  aaid,  that  the  prisoner  bad  been  civil 
and  kind  to  him. 

Westhnry  saya,  that  he  oomplaioed  af  onn 
leg  only ;  that,  he  went  into  the  eouotiy  And 
eMhedcold,  and  that  wa»  the  occasien  of  hie 
ilincH. 

Fandy;  heaayB,thathehiyarithJiiminthn 
Queen's  ward  aeveial  'montha.  J  idonU  appee- 
bend  he  was  m  the  Queen's  ward,  Jint  he  did 
|irove  him  to  be  there.  I  will  tell  you  hoyr 
that  matter  was :  Thia  man  speaks  to  a  qoo*» 
siderable  length  of  time  after  his  escaping  ; 
the  time  is  not  settled,  both  are  at  a  foes  4Na 
the  one  side  and  the  other ;  itahould  have  bees 
redneed  to  a  certainty,  becauae  the  imUctaseni 
ieconfined  to  the  eeoond  eacepe.  Be  eays  one 
leg  waa  bruised  only,  the  other  swelled ;  that 
he  liked  to  drink,  and  did  not  go  to  bed,  and 
eat  nn,  and  that  was  the  rsason  of  it;  that  he 
aaw  Blim  m  the  hoepital,  and  he  aaki  to  hint 
thathehadcalchedcokl;  that  he  wee  at  work 
in  the  coimtry,  and  that  he  was  brought  intn 
that  condition  by  an  ague  and  fover. 

Beater  Long  has  given  a  long  evidenoe; 
I  hope  you  have  taken  it,  because  it  is  a  very 
long  endence,  and  aflecta  the  character  of 
Bliss.  She  aaya,  that  she  saw  him  several 
tioMS,  and  that  he  was  ae  weUee  ever  he  waa 
inhislifo;  that  he  was  to  so  to  his  roaster  for 
7s.  6d  the  prefita  of  hia  kbour ;  therefore  he 
was  fit  to  work,  and  had  obtained  that  libertgr 
from  Acten.  It  eeemed  she  had  some  disconnn 
with  Mrs.  Blim,  and  said  she  wee  her  sister*in» 
Uw,andshadesired  leaveto lodge  with  her.  After 
the  death  of  her  husband,  she  never  heard  aojr 
complaint  made  about  Blias:  that  four  monthe 
ago,  a  gentleman  aent  to  her  (Blim)  to  awear 
affaioat  A6ton ;  that  Iiong  waa  there,  and  Aona 
ffiiss's  brother,  and  he  cantioned  her  not  t» 
concern  herself;  that  a  man'a  life  ought  to  be 
taken  ceae  of  with  the  utnuist  caution ;  that 
abe  was  to  leave  her  master,  one  Jennings,  t» 
go  to  another  pkce ;  and  Jennings  said7  that 
she  should  not  make  it  up  for  forty  or  fiftj 
pounds.  Her  brother  saki,  that  if  she  would 
make  it  up  with  Acton,  she  might  have  forty 
or  fifty  ahillings.  Bliss  denies  that  she  had 
aay  sum,  that  she  waa  never  offered  fortv  or 
fifty  pounds  to  awear,  and  iter  master  said  she 
sbonld  not  take  Any,  and  advised  her,  that^f 
they  would  give  a  hundred  pounds  not  to  take 
it,  $0  hinder  the  prosecation.  She  (Bliss)  saya, 
that  jlag^ingp  let  km  halt  Ako  i^  three  gui- 
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nM9y  and  the  went  into  aDother  senricey  and 
notbekif  rw^  capaUe,  hAd  twi»  or  tiiea  tKth 
ber  to  lay  it  out  for  ber. 

C^oto  tacyav  that  Adiio  BUn  told  Mm,  she 
was  to  have  fiire  pounds  for  swearinff  against 
AetoD.  This  diacoursa  was  upon  Xondoa- 
bridffo.  How  far  yoo  will  think  this  probaUe, 
not  baiving  ai^  other  disoouraey  that  Soa  should 
ioMiiediately  introduce  this,  I  most  leave  to 
yon. 

Rogers ;  be  says,  that  be  held  the  man  after 
the  fall ;  that  he  saw  him  that  very  day;  that 
he  eomplaiaed  only  of  one  leg!,  and  tbal  be 
never  kaew  tbe  semi-cap  nsed* 

Oraoe  says,  that  be  had  seen  sneh  aa  instni*^ 
iiient  in  the  prison,  and  that  it  was  anside  nseof  m 
keep  their  heads-  steady,  when  felons  were 
bane  \m  the  cheek;  that  this  instrnment  was 
nerer  designed  for  any  prisoner;  that  this  was 
tbe  comity  tfaol  a  few  jrears  ago,  and  that  it 
was  not  made  nse  of  since. 

Boswellsaya^  he  knew  Bliss  when  in  the 
$iek  ward;  that  be  was  lame  of  both  legs; 
sometimes  was  lame  of  one,  sometimeBof  km, 
butwas  very  well  in  health. 

Samnel  Daveoish  says,  that  he  was  witb 
bim  freaoendv,  and  that  be  was  always  very 
well,  only  had  a  lame  foot,  and  said  be  bad  no 
irons  on.  The  prisoner  asked  bim  ia  respeot  eC 
hisbebaviour  ;  be  giwea  bim  a  very  goad  oba* 
radsr,  that  bis  bemivioiir  was  jos^  obaritaMe 
^oA  humane. 

Brown  says,  that  be  eombudiied  or  wni  lags, 
one  was  wane  than  tbe  ecber;  woA  as  toUfr 
befaavioar,  give*  bim  a  nrj  |[ood  eharaelsr. 

Bowdler ;  he  was  with  bfm  m  tfaesama  Ward  \ 
and  say  s^  thai  be  oaly  oam|daiacil  of  one  leg,  tbi 

other  waa  very  well,  and  gave  bins  »  very  good 
obaractef. 

Goabng  saw  bim  carried  into  tbe  siek  Ward, 
and  says  be^nly  comphuoed  of  bis  ancle. 

Robert  Gresharo  says,  that  he  lodf^  at  Ua 
house  three  weeks  after  be  was  diaebuged,  atad 
only  complaiDed  of  a  cold  be  bad  got  mm  tbe 
bad  weather  id  tbe  ooontiy. 

Jaae  Lapwoitb,  tbe  norse;  she  is  a  very 
material  witiieas  indeed  ;  she  says^  that  be  bad 
an  Sj^  ami  fever,  and  OMra  a  desoription  of 
tbedifferent  operations  or  it  He,  poor  mad, 
died  of  a  fever ;  be  bad  asadkioea  applied  by 
doctor  Coatswortbk  She  sam  she  aj^prMmnded 
be  died  of  a  oold,  whieh  orodghtr  mm  iato  a 
fever;  what  was  very  remaibahL.,  abe  laid  him 
out,  and  there  were  do  braises  od  his  bead ;  all 
bis  body  vms  dean  from  aosbs^  or  dnj  tbin^ 
that  looked  Nke  iti  assga« 

Now,  gentlemed,  what  eiadit  tUa  will<  Nk 
ceivefromyou,  IcaaHsay;  bat  this  dvidsooe 
aWoDgly  oontradiets  all  that  have  gma  yoa  a 
different  aoeonait  1  am  very  gwd  you  bava 
taken  notes;  and  I  dmife, if  I  have  taadaad]^ 
Busuke,  yoa  Witt  tell  OfOi  OD  citbir  sidt^ 


As  to  tfie  cbamcler  of  the  prisoner,  his  wit- 
aasseH  say  b»  is  a  ve#y  bludade asan ;  aadii; 
you  have  them  down,  they  are  in  number  waf" 
fflciSdt  too. 

My  brother  Darnell  says,  he  has  beea 
steward  of  the  PakMsa  oourt-aboaf  five  years, 
and  never  beard  any  complaint  against  tha 
prisoner;  that  it  is  tbrae  years  siBt)e  Acton  baa 
been  40  the  office  he  now  is  in,  and  in  all  that 
tidnerhetbongbt  hhn  a  very  humane  man,  dad 
never  thought  bim  cruel  or  severe. 

Mr.  Hauey  says,  be  was  a  very  baanuia 


Mr.  Ryalt.  Mr.  Lade,  Mr.  Baysey,  give 
d  veiy  good  cfaaraoler. 

Mr.  Morriaon  aays^  that  tbe  other  roomo 
were  under  ground,  and  tbe  Strong  ftoom  was 
ten  inebea  above  ;  it  waaa  dry  place^  and  oovtr* 
ed  over  tha  top  witb  lead. 

Mr.TerraitsavS|tbathe  tfauiks  theStvoDg 
Room  a  Tery  dry  place,  and  gives  Acton 
dgoedcliavacter. 

Then,  gentlemed,  Mr.Tajbnr  says,  he  was  a 
DMrnofhttoianiUr;  addthafetbare  was  do  drain 
near  the  Strong  Rootti. 

Mr.  Bowdler  gives  him  a  good  character ; 
and  fear  or  ftfeother  witdciMilMwa  basd (died 
dp,  and  gffdd  him  a  very  giod  ebatdeter.  Mm 
to  theStmngBoom  I  donHflnd  mdoh  evkfenat 
to  ailbct  the  prbMer  as  fo  Ibat.  tW»  k 
igvaat'Ananefttt  in  opinion  aa-  to  wbaf  idiaaMia 
dialaly  gave  bim  die  distemper  to  daffv  bld»  eil 
A  great  many  apain  say,  that  he  did  seedfr  to 
be  pretty  well  in  health;  but  what  will  par* 
tiomarly  affisct  the  prisoner,  is  what  happenea 
id  A^friMb  y drd«  U^MWtbeWboltff  ifyoaara 
:  sdtisfied  Oat  the  primer  tfeutod  Bto  id  thai 
madder  at  tbe  kiitf'a  witdeasm  drid^  add  tbdl 
wair  fheoceiBt<m  of  bii  dealb^  aod  fbat  bo  bad 
treated  bim  ill,  and  beat  him,  yod  Will  find  bbtf 
gttiltjr ;  but  if  he  was  dot  so  treated,  and  it  waa 
not  tbe  oocastott  of  Iris  death,  you  will  find  biaa 
notffoilty. 

There  are  great  contradietiona  in  tbe  evi- 
dence, I  scarce  ever  heard  so  great  It  is  a 
diatlef  of  greatoonaeqiiedoe,  add  dsaervds  your 
macmw  oodsraeiddon. 

Then  one  was  sworn  to  keep  tha  Jury,  and 
thay  tritltdfa#,  mid  Baren  Carter  went  to 
dinner ;  dfid  wbcii  be  refdrddd,  tbey  gara  their 
Verdict 

CL  of  Arrm/mB,  Gaatfemad,  are  yo«  aU 
agreed  in  your  Vesdiot?-*Osid€s.  Tes» 

Ql  ef  Arr.  Who  sballaay  fer  you? 

Offtfief.  Forediad. 

€/•  of  Arr.  William  Actod,  bold  dp  tby 
hand.  (Which  he  did^V  Look  upon  tbe  pri- 
soner ;  now  say -you:  Is  be  Guilty  of  the  felony 
and  nmider  wBmm  be  stands  imliefed^or  Rdt 
Gnfliy? 

j^srsmafi,  KotCoDty. 
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483,  The  Trial  of  Wiliiam  Acton,  for  the  Murder  of  John  Brom- 
field,  at  Kingston-upon-Thames,  in  Surrey,  before  the  Hon. 
Mr.  Baron  Carter,  August  S :  3  Gkohge  II.  a.  d.  1729.» 


Sattiniey,  Auguit  9,  1799. 

ProcUiDBtioD  wu  mide  for  »R  panoot  cm- 
cerned  to  atteod. 

'  CL  of  Arr,  YoU  pod  men,  that  are  im- 
inumrireil  la  rnqiiire,  &c.  anawer  to  your  Dames, 
aail  uveyour  ntin. 

Ci.  i^Arr.  William  Acton,  bold  on  yoar 
hand.  (Which  he  did.)  You  itaod  itullieted 
bv  the  name  of  William  Acton,  Sco. 
'  CI.  of  Arr.  Howaaveatlhuu,  William  Acloii, 
art  thou  Guilty  of  (baMBMy  sod  murder  wherc- 
•f  ibou  lUndni  indieud,  or  Not  Guiltj  F 

AHon.  Not  Guilty. 

CLt^drr.  Culprit,  how  wilt  thou  b«  tried.' 

Acloti.    By  Qod  and  my  eouDtry. 

CL  ^AtT.  Ood  aend  jou  a  good  ddinr- 
ance. 

Hewaa  ako  aMerally  amigned  upon  two 
olhei;  iodictmenti  ;  one  for  the  murder  of  Ro- 
Lart  Newton,  and  the  other  for  the  miurder  ol' 
Jamea  Ttaompaoii,  to  wbidi.beaerently  plaad- 
•d  Not  Guilty,  and  put  himaelf  upon  God  attd 
Ua  country  in  manner  afbrcMid. 

llicft  pTodamalioa  was  made  for  informi- 


tkow) 

pan  beiweea  our  torereij^  lord  itie  Icior  and 
tbee,npoatbetnaIofihyfireai)ddeath;  Ibero- 
ftre  if^  thou  wilt  cfaalleoge  tbem,  or  any  of 
them,  your  time  t*  apeak  ia  aa  they  come  to  the 
book  to  be  awom,  before  tbey  are  awom. 

Then  tbe  tame  pannel  wai  goioff  to  be  called 
•Tcr,  which  had  tried  him  tbeday  before. 


Mr.  &rmgt.     The   other   pannel   cannot 
mile;  iheaeare  menef  alnliiyaodczpetieDCa. 
Then  Ibe  pannel  wai  called  orer. 

Mr.  Ward.  We  challenge  Robert  Farkhanrt, 
«e  have  aa  affidavit  ready  to  produce,  if  ocu»- 
■ioB.  (Bntthcehallengie  being aUowedfUiMtf' 
fidavit  waa  not  read.) 

iOKt. 

Thomaa  Cole,  George  Wadbrook, 

Hilea  Puole,  Thomu  Bandrord, 

Vincent  Uutlii,  William  Browne, 

Chariei  Buckland,  John  Walter, 

William  Goawell,  Robert  Paltoi, 

John  Sigina,  Ja 


*  Sea  the  prewding  ud  Mowii^  Cwct, 


CI.  ^  Att.  William  Acton,  bold  ap  tlir 
band.    (Which  he  ilid.l 

Mr.  Siran^c.  Mylard,you  will  pkaaato  ad- 
mit him  to  the  other  bar. 

Hr.  Baron  Corfer.    It  cliall  be  allowed. 

a.  of  Arr.  Ymi  of  the  jury,  look  upon  the 
priaoner,  andliearfceutohis  change.  Iloktanda 
indicted  hy  tbe  name  of  WiUiam  Acton,  6tc. 
(proul  in  the  iiidietnietit  nvlula  vtatandit.) 

AtloK.  1  desire  it  may  be  read  in  Latin. 

Mr.  Baron  Carfir.  You  bail  lh«  indictment 
yealerday  read  io  lAtin,  you  found  it  no  advan- 
tage to  you ;  if  you  purpoae  any  adraota)[e  by 
it,  you  may  bare  it  read.f 

ActOM.  Ideairemy  conoadinay  bearitrMd. 

Blr.  Baron  Carter.  I^  it  be  read.  (Which 
waa  accordingly  done.) 

Hr.  Harding.  My  lord,  and  yon^ntlenen 
of  tbe  jury,  1  am  counael  liir  tbe  kmr.     I'be 

Sriaonerattbe  bar  ftanda  bdiued  for  tMmur. 
er  of  John  Bromfield.     The  indictmnt  acta 

forth.  That 

We  will  call  our  witoeaaea,  and  don't  dotiU, 
if   wa  prove  him  guilty,  but  you  -  will   find 


the  inbmnan  and  barbaroua  treatment  of  John 
Bramfield.ofwhicbhedied.  If  weahew'roa, 
thai  that  waa  ibe  real  and  trve  oanw  of  bia 
death,  it  cannot  be  doubted  but  that  be  jMt  him 
to  death.  Oaolen  ought  to  treat  their  priaonera 
with  humanity  ;  they  are  to  confine  them  in  a 
[ilace  of  a  loeurc  eiutiMly,  but  not  Io  treat  Ihem 
inbnmanly. 
On  tbe  fint  of  Match,  ir35,  ei^u  Brom- 
iA  became  a  priaoner  in  tbe  Hanlialaea  pri- 
aoo,  gmtlemen ;  be  fell  under  the  diapkaaara 
of  Acton,  tbe  priaoner  at  the  bar„'  and  in  wder 


In  aatiafy  bia  r 
manly  and  nnng 


and  pot  him  into  a  hole  which  ia  damp,  dicty, 
and  strait ;  ao  that  he  couU  not  aland  upright, 
or.lie  at  loigth :  be  waa  kept  there  for  nretal 
day*.  The  priaoner  tfaea  becan  lo,ielanl,  and 
took  him  into  anolber  ^ace,  nut  did  not  t«kA 
the  ironi  off  at  that  time ;  bnt  tbe  man  harifig 
•ded  aa  ill  atate  of  health,  when  the  pri- 
aoner thoobiit  it  would  be  tbe  occatioii  of  bia 
death,  he  then  took  off  tbe  irooa ;  but  that  waa 
toe  laie,  for  he  soon  died.  Tliii,  geotlt^nen, 
^11  (hew  yon  the  reaaon  why,  cooarquentlj, 
tbe  corooer'R  inquol  should  have  aal  upon  tfw 
body  of  captain  Bromfield  ;  but  nocoruner'ain- 
qoeat  did  til ;  and  the  reaaon  ia  plain  that  it  did 
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Bot,  Ibr  if  it  bad,  they  would  btve  teen  that  be 
hid  conle  tt>  his  death  by  a  violent  occasion. 


If  we  prove  this  to  be  the  case,  gentleiiien,  voQ 
will  do  justioe  to  your  country,  and  find  bim 
gnUty. 

Vf%  will  call  our  witnesses  to  prove  the  facts. 

William  Wheeler  sworn. 

Mr.  Ward,  Do  you  know  the  prisoner  at  the 
UrT^Wheekr.  Yes. 

Mr.  Ward.  Do  you  know  whether  he  was 
turnkey  in  1795? 

Wheeler,  He  was  turnkey  to  Mr.  Darby. 

Mr.  Ward,  What  was  the  business  of  turn- 
key? 

Wheeler,  To  take  care  of  the  prison  and  pri- 
soners. 

Mr.  Ward,  Did  yon  know  captain  Broin- 
field  to  be  a  prisoDer  then  ? 

Wheekr,  Yes ;  he  was  a  prisoner  in  the  be- 
ginnmgof  the  year  1795. 

Mr.  Ward,  Give  an  account  of  what  usage 
you  saw  captain  Bronniield  have. 

Wheeler,  1  lodged  in  the  same  room  with 
him.  We  were  locked  up ;  and  coming  down 
«tairs  there  was  a  hatch,  which  was  locked,  and 
one  Perkins  kept  the  kpy  of  it ;  and  be  made 
words  to  let  captain  Bromfield  come  down. 

Mr.  Ward,  What  was  Perkins  ? 

Wheeler,  Servant  to  the  gaoler. 

Mr.  Ward,  Goon. 

Wheeler,  There  were  some  words  passed ; 
but  at  last  Perkins  did  let  the  captain  down, 
land  he  went  into  the  chandler's  shop,  and  Per- 
kins and  the  captain  fell  into  greater  disputes ; 
and  the  captain  took  a  knife,  and  jabbed  it  into 
Perkins's  breast. 

Mr.  Ward,   Did  yon  see  Acton  there  ? 
'    Mr.  Baron  Carter,  What  did  he  do  then  ? 

Wheeler,  He  dropped  down  the  penknife, 
and  it  was  found  in  the  chandler's  shop.  The 
captain  was  carried  into  the  pound. 

Mr.  Baron  Carter,    Where  is  the  pound  ? 

Wheeler,  The  pound  and  the  chandler's  shop 
join. 

Mr.  Baron  Carter.  Where  was  he  carried 
from  thence  ? 

'     Wheeter,   He  was  carried  from  the  pound  lo 
'  the  k>dge ;   further  1  could  not  see.    Be  took 
bim  away  refractory. 

Mr.  Ward,   Did  you  see  him  with  irons  on  ? 

Wheeler,  I  saw  him  with  irons  on  ui  the 
evening. 

Mr.  Jhff^er.  What  did  Acton  order? 

Wheeler.  After  the  court  broke  up,  Acton 
earae  ilown  and  spoke  to  the  captain ;  and  ask- 
ed him,  what  was  the  reason  that  he  stabbed 
tiie  man  in  a  passion. 

Mr.  Ward.  Did  you  see  the  fetters  on  ? 
*     Wheeler,  1  did. 

Mr.  Ward.  How  long  was  he  confined  in  the 
bole? 

Wheeler.  He  continued  in  the  hole  from  the 
lime  he  was  taken  out  of  the  lodge,  till  the  next 
day  nine  o*clock. 

Mr.  Ward.  Did  you  see  Acton  with  bin  dur- 
ing all  or  any  part  of  this  time  ? 
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Wheeler.  When  Acion  had  ironed  him,  h^ 
turned  him  over  from  the  master's  to  the  com- 
mon  side. 

Mr.  Ward,  How  long  bad  he  the  irona  on  f 

Wheeler,  He  had  the  irons  on  about  fiva 
days;  Acton  sent  him  firom  the  hole  to  tha 
common  side,  to  George's  ward. 

Mr.  Ward,  When  £d  he  die? 

Wheeler,  He  died  the  hotter  end  of  Jumf. 

Mr.  Baroa  Carter.  When  did  he  die? 

Wheeler.  About  four  years  ago,  the  latter 
partof  June  1735. 

Mr.  Baron  Carter.  Tell  me  when  the  fad 
was? 

Wheeler.  I  can'ttell  the  month. 

Mr.  Ward.  Did  yen  aee  hink  after  ha  wat 
dead? 

Wheeler.  Yes. 

Mr.  Ward,  What  ooaditioa was  hiab^y  in  ? 

Wheeler,  It  was  aU  black. 

Mr.  Ward.  What  was  the  oooasioD  of  ita 
being  black.  > 

Wheeler.  It  was  said  to  be  the  ja^mdiea. 

Mr.  Ward.  Wheodid  ittum  black? 

Wheeler,  ft  turned  Mack  after  his  decease. 

Mr.  Ward,  Wss  it  one  continued  black,  or 
was  it  b  streaks? 

Wheeler,  It  was  one  intire  black. 

Mr.  Ward.  Did  tha  coroner's  inquest  sil 
upon  him  ? 

Mr.  Baron  Carter.  That  is  no  charge  upon 
the  prisoner.  It  was  not,  in  Fiens's  case;  if 
the  coroner's  inquest  had  sat  on  all  others,  and 
had  not  sat  upon  this  man,  then  this  had  been 
evidence ;  but  as  it  is  generally  omitted,  it  is 
no  evidence. 

Hugh  Martin  sworn. 

Mr.  Ward,  Did  yon  know  capt.  Bromfield  f 

Martin,  Yes ;  be  was  prisoner  about  tha 
beffiouiug  of  the  year  1795. 

Mr.  Ward,  Give  an  account  of  what  usage  ha 
received  from  Acton. 

Martin,  He  was  bedfellow  with  me  in  tha 
nursery  ward,  and  on  a  court  day  lie  was 
down  in  the  chandler's  shop;  and  one  of 
Acton's  servants  would  have  had  him  go  up 
into  his  ward,  but  he  refused  to  go ;  and,  upott 
that,  the  servant  would  force  him  up. 

Mr.  Ward,  What  is  the  servant's  namef 

Martin,  John  Peikins. 

Mr.  Ward,  Goon. 

Martin,  As  they  had  a  scuffle  together, 
capt.  Bromfield  pnvatdy  stabbed  biro,  and 
dropt  down  the  knife.  There  was  an  outcry,  and 
a  doctor  was  sent  for ;  and  in  the  time  that  ha 
was  called,  Acton's  servant  carried  the  captaia 
to  the  common  side. 

Mr.  Ward,  Was  Acton  there  at  that  tinse  f 

Martin.  1  did  not  see  Acton. 

Mr.  Ward,  Who  took  him  away  ? 

ilfarrtn.  Acton's  servants. 

Mr.  Ward,  Did  Acton  give  any  orders? 

Martin.  I  don't  know. 

Mr.  Ward.    Did  you  see  Acton  in  the  yard  F 

Martin,  I  saw  Acton  in  tha  yard,  or  betwasa 
that  and  the  ladgt. 

SL 
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•  Mr.  Ward,  Which  waj  wm  ctpUia  Broni- 
field  carried  ? 

:  Martin,  He  was  Mkeo  dot  ef  the  ehaodler*! 
Aop,  and  cirried  throu^  the  pound. 

Mr.  Ward,  WasAdoainihechandler^ssbop, 
or  pound? — Afar^iii.  No. 

Mr.  Ward.  Did  joo  m%  Acton  before  cap- 
tain Bromfield  was  carried  into  the  yard  f 

BIr.  Barao  Carter,  You  say  you  saw  Acton 
iuthe  yurd,  and  that,  captain  Bromfield  was 
put  on  the  consroon  ade? — JUiird'ii.  Yea. 
r  Mr.  Ward.   After  he  waa  brought  into  the 
yard,  did  you  see  any  tiling  done  to  him  ? 

Martin,  I  did  not  see  any  thing  done  to  him, 
haeanaa  1  oauldnot  go  out,  I  was  confined. 

Mr.  Ward,  Did  you  see  any  body  beat  himP 

Mtmrtm,  No,  but  I  saw  irona  on  mm. 

Mr.  Ward,  WhatiiwisP 

Martin.  They  were  Jonbia  irona;  I  aaw 
hiaa  cohm  out  of  the  hala  Um  nait  laoming 
with  irona  on,  betweaoeight  and  nine  o'clock. 

Mr.  Ward.  Who  put  hun  in  the  holoP 

Margin.  I  waa  not  there  msec  it. 

Mr.  Ward.  What  aort  of  a  place  is  the  hole  P 
,yMartin.   It  is  a  little  place  under  the  stairs; 
little  bigger  than  a  large  coffin  in  width  and 
length. 
:  Ar.  Ward.  Did  heliaor  stand? 

Martin,  fle  stood,  but  could  hardly  stand 
upciffht ;  he  had  nothn^  but  the  earth  to  lie  on. 

Mr.  Ward.  Was  the  earth  wet  ? 

Martin.  It  was  dampish. 

Mr.  Ward.  How  do  you  know? 

Martin.  1  saw  it  at  that  time. 

Mr.  Harding.  Waa  there  aoy  door  to  it  ? 

Martin.  Tl^erewia.. 

Mr.  Harding.  When  it  was  shut,  was  there 
iu¥  place  to  let  in  the  light  ? 

■  AUrtin,  There  was  the  key-hole,  and  a 
cravice  of  l)ie  door. 

■  Mr.  Ward.  When  did  become  out? 
Martin.  Between  eight  and  nine  o'ck>ck  the 

ueztnoming. 

Mr.  Ward.  Where  did  he  go  afterwards? 

Martin.  Afterwards  he  lodged  in  George's 
ward,  oupoaite  against  the  hole,  upon  the  left- 
hand;  I  thmk  it  iscalled  Geoige's  ward. 

Mr.  Ward.  Had  he  irons  on  in  George's 
ward? — Martin.  Yea. 

Mr.  Ward.  How  long? 

Martin,  1  don't  know. 

Mr.  Ward.  Did  you  see  him  after  he  was 
dead? 

: .  Martin,  I  did ;  1  helped  him  into  his  coffin. 
His  body  was  a  sad  spectacle;  but  I  can't  ssy 
whetJier  by  the  distemper  or  not 

Mr.  Ward.  What  state  of  health  was  he  in 
before  he  was  confined  in  this  hole  ? 

Martin.  He  was  in  good  heahh  on  the  day 
the  scuffie  happened. 

Mr.  Ward.  W  hat  sized  man  waa  he  ? 

Martin,  A  middle-sized  man. 

3Ir.  Ward,  Was  be  in  bodily  health  ? 

Martin.  I  did  not  discern  bis  body ;  be  waa 
healthy,  and  eat  his  Tictuals  when  he  had  it. 

Mr.  Ward,  Did  yon  hear  him  complain  i^ 
any  iUnesa.'— MarlM.  I  nerer  dkL 


■  -  . 

Trud  of  William  Acton,  ( Mil 

Mr.  Harding.  How  did  he  appear  ? 

Martin.  As  a  man  used  .to  appear  with 
irona  on.  He  waa  allared  miaaraUy  after, 
about  a  week  before  hia  death. 

Mr.  Harding.  How  long  waa  it  from  the  thne 
of  bis  coming  out  of  the  hole,  to  the  time  of  his 
death. 

Martin.  T  believe  it  oiay  be  three  weeks  or 
a  month,  to  the  best  of  my  knowledge. 

BIr.  Harding.  How  soon  did  vou  see  him 
after  he  was  tidcen  out  of  the  hole  r 

Martin.  I  saw  him  the  same  morning  he 
was  put  in  George's  ward. 

Mr.  Harding.  How  was  he  then  ? 

Martin.  He  waa  in  good  health,  but  went 
cripling  by,  having  the  irons  on. 

Mr.  Harding,  What  do  you  apprehend  was 
the  occasion  of  hia  death  ? 

Martin.  I  believe  the  ill  usage,  and  lying  in 
the  hole,  were  the  occasion  of  his  death,  and 
for  want  of  neceasaries. 

Acton.  When  he  waa  in  Geom'a  ward, 
whether  he  did  not  lie  in  a  hammockP 

Martin.  He  lay  under  a  hammock. 

Mr.  Baron  Corler.  What  distemper  do  you 
look  upon  it  he  died  of? 

Jllisritii.  Some  people  were  apt  to  judge  that 
he  died  of  the  jaundice. 

John  SaUnden  sworn. 

."■  •.  . 

Mr.  Ward.  Did  yon  know  captain  Bftm- 
fiold. 

Sgnndcrs.  I  did ;  he  was  a  priaoner  on  tlie 
maater'a  akle ;  he  came  on  tlie  first  of  March, 
1725. 

Mr.  Ward.  Give  an  account  of  what  OMga 
he  had. 

Saunden.  It  waa  upon  a  court  dajr,  at  the 
latter  end  of  Mav,  captain  Bromfield  was 
brought  up  from  the  master's  aide  to  the  coin- 
mon  dkle,  and  t^era  locked  up. 

Mr.  Ward.  Did  yon  aee  him  brought  atoag? 

Saundart.  He  waa  brought  akmg  by  Rogm 
and  Nichols,  and  Acton  fmtowed,  and  ordered 
him  to  be  taken  to  the  lodge,  and  ironed,  and 
from  dience  they  brought  and  put  him  ulo  thf 
bole,  under  the  ataira,  aiyoiaiag  to  Geoife'a 
ward. 

BIr.  Ward.  How  lonff  did  he  continue  these  f 

Saunden.  Three  or  tour  nights  and  days. 

Mr.  Ward.  Waa  he  let  out  in  that  time? 

Saunders,  He  was  let  out  sometimes,  wnea 
they  thought  fitting,  to  ease  hia  body., 

Mr.  Ward.  Wbataoit  of  a  place  is  it?. .. 

Saund^rt.  It  is  a  place  und^  the  i^g^ 
which  a  woman  used  to  put  greeny  in ;  .i^.wap 
not  fit  for  a  Christian  to  be  in ;  there  wj|s  iip 
fioor,  and  a  cold  place,  and  there  waa  nottijng 
to  ^it  on,  but  what  the  woman  pnt  her  gmna 
on,  which  was  ah  old  broken  chair. 

Mr.  Ward.  Did  you  see  him  there  ? 

Saunders.  I  saw  him  every  day. 

Mr.  Ward.  What  sized  man  was  he  ? .         , 

Saunders.  He  was  taller  thaamci;  and  I  doQ|l 
believe  he  could  stand  upright  in  the  hole. 

Mr.  Ward,  Could  he  lye  down?  , . 

Saunders.  Heoauhi  not  lye.  at  lengthy  kxA 
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be  dant  Ml  tj'e  down,  it  wu  w  dimp  ind 

|lr.  IKirA  WiMtdid  Aoton  order  F 

SoMmd^rt,  ActOD  orderatl  him  to  Iw  Ukea  to 
tta  lodRe.  and  ironed. 

Mr.  Baron  C^ier.  What  did  he  ordor  after  f 

BIr.  Ward.  Wu  ibere  anj  applicatioD  mkde 
to  Acbw? 

SNMden.  One  Kiog  attendrd  BromSeld, 
and  BnHBflHd  dnired  melogoatnng  iriUibim 
to  ActoB  ;  and  I  nid  it  vu  more  -proper  fcr 
Kiw. 

Blr.  Baroo  Carter.  Auwerm/qiMMieti. 

Saundert.  I  mw  captain  Bromneld  carried 
iMo  the  lodge,  aod  from  thence  immediately 
into  the  liale. 

Hr.  Ward.  Wh  AcIob  Ifaere? 

SMHtd^t.  I  law  Atton  there  at  the  lime 
whoa  ha  mi  carried  to  the  hok. 

Hr.  Ward.  Wai  he  b;  when  ike  iron*  were 
put  on? 

Smmtdtn.  He  waabr  then,  and  ordered  the 
captain  to  be  cvrkd  froui  iha  lodge  into  the 

Hr.  Ward.  Wai  be  flnt  ordMed  to  the 
lodnF 

^mi^rrt.  That  order  to  taary  him  to  the 
lodge  waa  flitt  ffiTea. 

Mr.  Ward.  What  did  be  order  after  F 

Saundtr*.  Ha^en  ordered  bim  lo  be  car- 
ried  into  the  hole. 

Hr.  Ward.  Whether  ;^ou  aaw  any  other 
JoroaorTioleacaixed  to  him  by  any  one  F 

Sanden.  Ai  to  tfaia  pnrpoM,  Alcton  oune 
bimaelf,  and  taw  the  irooa  put  «i. 

Mr.  Ward.  Were  Iho  irooi  laken  offF 

SoHmUrt.  1  heaid  thMi  were  taken  odT  fay 
-KiiiB  and  Rogen,  with  Darby  "a  iMTe. 

Hr.  ITdrd:  Where  was  cajilain  firomfldd 
pot,  when  ha  wai  laken  ontafthe  holeF 

Saundert.  He  wai  carried  into  Gcorga'i 
ward;  f  went  with  him  into  the  mrd. 

Hr.  Ward,  WerehitiraDitakeaoff'theoF 

Saundert.  They  were  laken  off  when  he  wai 
ai  and  weak.' 

Hr.  Ward.  What  atate  of  health 
tafiire  be  waapM  into  the  bole  F 

Smmiert.    He  appeared  to  me  to  be  a  man 
;  if  ha  had  a 


'^  perfto  health  \ 
Hi  not  know  it. 


S^ndtrt.  I  do,  in  m^F  Mtucienee,  befiere 
they  were  the  occatioa  ol  his  death. 

Mr.  Wap^.  Ho*  Vng  did  he  Ure  after  thia 
WMeF 
'  Stmnden.  1  believe,  from  hii  being  firat  put 
Into  the  hole,  to  tiie  day  of  hi*  dntb,  waa 
about  14  dayi. 

Hr,  Ward.  Did  yon  lee  him  alwr  be  wai 
deadF  :'  ■ 

Stmnderi.  IhelpedlApuihimiirtahiaeaffia, 
and  hi)  body  waa  of  aerml  cdonra,  tAaek  and 
jraBoW. 

Hr.  Ward.  Werelbereany  markanpoa  bia 
««id]>'?.-^JkMidM.lii|WiMtHhrfci.    ' 


Mr.  Sardlng.  Were  yon  with  him  when  he 
(lied? 

Saundtn-  1  Raid  by  him  when  be  diedt 
(lie«aiil  ilie  ni^-IU  before  he  ahould  not  K*e  ttl 
mtiriiiu^)  and  l]fi  g«Te  ma  bii  band,  aMved  bis 
iui>utli,ljiiii<iul<i  not  apeak. 

Mr.  Ward.  Yoo  Were  wiib  bim  wha  be 
[lied;  did  he  declare  iheo,  or  at  any  othtv 
linie,  whet  was  the  caow  of  hia  death  f 

Sttunden.  The  night  before  he  died  bed»> 
dared,  that  the  Hoiahment  (which  waa  beinff 
put  in  irons,  and  confined  in  the  hole)  waa  tbn 
uccBsion  of  Ilia  death.  Jn  the  murainff  be 
coulil  not  Kpeak. 

Mr.  Word.  Wa*  there  any  cnroMrt'inqoart 
sal  on  llie  deceaaed  F 

Saundert.  No,  there  was  no  coronaa'a  in* 
igueit  Ml  upun  any  one  then. 

Mr.  Baron  Carter.  If  the  coraner'a  inifrat 
liail  sat  upon  all  others,  and  not  «t  upon  tUa 
man.  Iben  this  liad  been  evidence ;  but  aa  it  ia 
not  genera Ity  «o,itia  MeridenG*. 

Mr.  Ward.    How  aoou  wto  be  buried  aJtar 

Huundert.  He  waa  burned  away,  1  biBe>ai 
the  aauit  day  ufhia  death. 

MiiHlia  Jahmion  awwn. 

Mr.  Ward.  Qid  you  know  captain  Qtm* 
fielit?— Mrs. /nilMon.  Yea.  '    '      ',  , 

Mr.  Ward.    Give  an  account  qf  tbe  Mngn 

Mn.  JehHuin.  Inereria^any  tbijiyfo^l* 

Hr.  IfiircJ.  Didyonaeebiminironar    . 
Mra.Ji>An»n.   Tmit  hbn  eocM«l(lpf _^^ 
andtfoutoQeorge^  wan). 
WRo  bronB«t  ffim  dntf 


Mr.  Warj. 
Mrs.  M 


__ himadf. 

JiU.Wttrd.  CKd' yon  aee  him  after  be  fif- 
dead  T— {tlra.  Jolmmm.  1  aaw  bis  body. 

Mr.  Baron  Carter.  When  you  aaw  bia  bol|j'^ 
did  you  see  any  maika  F 

Mrs.  JoAmun.  Sb  body  wpf  corered  jrbtm 
I  saw  it.  lie  did  not  lie  n^ed. 

Mr.  Ward.  We  iball  call  no  mpre  wll> 
DsKtes ;  for  if  what  JtAu  Sann^era  ^ji  ia 
true,  it  is  a  full  proof  of  jbe  indictmeol. 

Mr.  Baron  Carter.'  Tou  liare'  beard  ;tlw 
charge  and  evidence  asain^  you,  yon  ijtaj 

__.  __    ._  \i  ia 

haJ'the  yeliow  ^nndi^  tf  wbi^  he  illad. 
olhe  coroner's  inqn^,  ibere  waa  itciw 
sat  upon  tbe'bodiea  of  any  priaffipM  /^ 


.,      -      -      '  ■(*iB^  yo*' 

r  proceed  upwyootdeftiice. 

deUat.  Capiain  Brainft^d  ^'^ 
and  I    went  for  a  anrgedn,  and  wbi 
gone,  Bronifield  waa  put  in  iroi 
hnil  liiin  put  in  irona,  tiO  the 
daneer.    Al^er  ibia,  be  was  way 

■.J.    ;,. ,i_...  :-__i:^     -^  whit 


ihal     . 

Wr.  Baron  Cartfw.  Ym  1^  Mt  to  a*Mf«r 
for  tiiat.  ' 

Jem.    J  ^1^  ffH  pf  wita«|!«a.    pan 

George  Carew.  .^ 

Georffi  Cartm  a  worn. 

^cton.  Ijly  lorf^aMWilDOTinTit  Aalaip 
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tiio  Bromfield  cootinued  one  nigbt  in  Ui« 
bole,  aod  the  other  says,  he  onQtinoed  two  or 
three  Qigittt.  Did  yuu  lee  captaio  BroaAeld 
•UhPericiiiiif 

Carcw.  Actoo  went  for  a  lurgeon. 

Acion.  What  was  dooe  whilst  I  weot  for  a 
■orgeou? 

Carew,  Joho  Littleton,  who  was  turnkey, 
came  in  with  two  or  three  more,  and  to«>k 
Bromfield  from  the  pound,  and  carried  him  to 
the  kidc^e,  and  inmed  him. 

JciOH,  What  was  done  with  him  afWr? 

Carew,  He  was  brought  on  the  common 
iMe,  and  there  ordered  to  be  put  m  George's 
ward. 

Mr.  Baron  Carter.  Who  brought  him  there  f 

Carew,  Joho  Littleton. 

Mr.  Baron  Carter,  Did  Acton  gi?e  any  di- 
ftctions  for  nutting  him  into  the  hole  ? 

Corev.  No. 

Mr.  Baron  Carter,   Who  pat  him  in  ? 

Csfcv.  John  Littleton  put  him  in. 

Mr.  Baroo  Carter,  How  long  did  be  oonti* 
MM  there? 

Carew.  Three  or  four  hoars  as  I  beard. 

Acton,  How  was  he  afler  he  came  out  of  the 
bde,  as  to  his  health  ? 

Carew.  I  saw  him  come  out  of  the  hole,  and 
he  was  very  well  in  health. 

Mr.  Ward.  He  has  contradicted  himself; 
he  just  now  said,  he  was  carried  from  the  com- 
mon side  to  George*s-ward. 

Mr.  Baron  Carter.  If  the  man  mistakes,  you 
most  idlow  him  to  correct  himself.  How  soon 
after  he  caine  out  of  the  hole  did  yoo  see  him  ? 

Csrev.  The  next  day,  I  saw  him  walk  about 
the  vard. 

Acton.  Please  to  ask.  Whether  Bromfield 
waa  in  irons  before  I  returned  back  firom  the 
tanrfon. 

Carem^  Yes,  and  hewu  pntoii  theoommon 
fide. 

Actam.  When  did  he  die  f 

Carew,'  He  wu  on  the  eommon  side  a  month 
befiire  he  had  any  sickness. 

Mr.  Baron  Carter,  When  did  he  die  ? 

Carew.  In  six  weeks  time. 

Mr.  Baronr  Carter,  What  distemper  did  he 
«eoff 

Carew.  Of  the  bladi  jaandtoe,  at  it  waa  giren 
•ot  in  the  ^1. 

Jetan.  Did  yoaseehtm  a  wc^  before  he 
diedf 

Carew.  Yes,  and  his  face  was  yeUow  and 
bkek.  ^ 

Mr.  Ward.  Yon  saw  him  when  the  scnfle 
happened  ;  he  was  very  well  then  f 

Varew.  I  can't  say  he  was  very  healthy  in 
ceostitution. 

Mr.  Ward,  Who  carried  him  to  the  holeP 

Carew.  He  was  carried  by  John  Littleton  to 
tbeplace. 

Mr.  ITard.  Were  there  no  orders  gifen  by 
^ctonP 

Carew,  Acton  was  gone  before  John  Little- 

£  came  into  the  poimd  for  him;  bewaagwe 
the  «in;aoD,  aa  ha  said  be  wtoH 


Mr.  Ward.  Who  carried  him  to  the  lodge  f 

Carew,  Littleton  carried  him  to  the  Mge, 
and  after  that  to  the  common  side. 

Mr.  Ward.  Was  not  the  common  side  shutf 

Carew.  It  was  then. 

Mr.  Ward,  How  did  ha  get  in  f 

Carew.  He  was  let  in. 

Mr.  Ward,  How  kmg  did  he  continue  oo  the 
oomroofi  side  T^-Carew.  Six  weekn. 

Mr.  Ward.  Was  he  not  put  in  the  whole  P 

Carew.  I  don't  know  that  he  was  in  tba 
hole  at  all,  for  1  saw  him  pot  on  the  common 
side. 

Mr.  Harding,  After  the  stroke  with  tba  pen** 
knife,  was  not  Bromfield  seized  f 

Carew,  No. 

Mr.  Harding.  When  did  Actoo  come? 

Carew.  Acton  came  down  when  Broanfield 
was  in  the  poand. 

Mr.  Harding.  How  long  was  Acton  gonaP 

Carew.  8onie  minutes. 

Mr.  Harding.  Might  not  Actoo  give  orden 
to  Littleton,  bdbre  he  went  for  the  surgeon  P 

Mr.  Baron  Carter.  1  most  not  bang  a  asao 
open  a  might  or  might  not.  Did  AdoneooM 
back  with  the  snrgcoo  P 

Carew.  He  brought  the  sorgaon  baek,  and 
stood  by  tfll  Perkins  was  dfCBsad. 

Francit  Cartmrigki  awom. 

iic^oii.  I  dcatre,  he  nay  give  an  aooomit  of 
what  he  knows  of  this  matter. 

Cartwrigkt,  Mr.  Aoloo  came  oot  of  the 
court  iuto  the  pound,  hearing  a  noise,  and  they 
toM  him  that  caotaia  BraoifiM  bod  stabbed 
Perkins ;  Bromfield  was  ironed,  and  Littleloo 
put  him  Into  the  hole,  witfaoat  Actoo's  dirao- 
tians. 

Mr.  Baron  Carter,  Waabab  tbe  pound  bo* 
fore  Adon  came  down  P 

CoHwrighi.  Yes. 

Mr.  Baron  Cwttr,  Did  Aetao  say  aoy  thing 
about  irooing  him  ? 

Cartwright.  No,  but  said,  that  bo  wooM 
ftteb  a  surgeon. 

Mr.  Baron  Car<er.  When  waa  ho  takeo  ool 
of  the  hole  P 

Cartwright,  He  waa  taken  ont  m  aboot  ill 
hours.  They  usually  lock  up  the  prisooera  at 
nine  o'clock  at  night,  after  Ladv-day,  and  bd 
waa  tabsn  oot,  and  put  in  Georgera*ward,  aboot 
that  time. 

Mr.  Baron  Carter,  How  long  did  he  remain 
there? 

Cartwrighi,  He  staid  there  three  or  fear 
months  after  the  thing  was  done. 

Mr.  Baron  Carter.  Who  used  to  h>ck  tbo 
prisoners  op  P 

Cwtwrigkt.  Tbe  servants  to  Actoo  osod  lo 
lock  them  up  every  night. 

Mr.  Baroo  Carter.  Answer  me  another  qoeo- 
tion.  What  state  of  health  was  captain  Brom- 
field in  P 

Cartmrigki.    He  waa  always  a  vety  wcablj    ^ 
ioan,  but  very  mischievons. 

Mr.  Baron  Oirtir.  Wbep  waabotalwiU? 
CartmriglU.  AAorlwaapiiio* 
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Mr.  Baroa  Certer.  Was  ha  ill  whiUil  yon 
weretberaf 

Cartwrigkt.  He  was  not  ill,  only  poor  and 
weak; 

Mr.  W^d,  When  iras  Bromfield  irooedf 

CaritDtight,  Littleton  ironed  him,  while 
Acton  waa  ^ne  for  the  surgeon,  and  put  him 
into  the  hole. 

Mr.  Ward.  Where  was  he  ironed  ? 

Cartwrifki.  He  was  carried  first  into  the 
lod^  and  ironed,  and  then  put  into  the  hole. 

Mr.  Witrd.  Where  is  the  bole  P 

Cartwright.  On  the  common  side. 

Mr.  Ward,  Did  yoo  see  Geoi|^  Carew 
there? 

CMTtwrighL  I  donH  know  whether  he  fbl« 
lowed  him  down. 

Mr.  Wmrd.  Did  Carew  go  along  with  Lit- 
tleton, when  he  nut  him  into  the  hole  ? 

Carimrighi.  I  can't  say,  whether  he  did  or 
moL 

Joseph  Wood,  a  surgeon,  sworn. 

AeUm.  Please  to  aak  him,  my  lord,  if  I  oame 
to  f(rtch  him. 

Mr.  Baron  Certer.  What  aay  yoo  to  thatf 

Wood,  'iLcton  Came  to  me,  and  desired  me  to 
go  aloag  with  him ;  which  I  did,  and  found  a 
person  stabbed  in  the  breast.  The  next  day  1 
went  to  the  person  who  had  wounded  him,  and 
]  asked  him  bow  be  could  be  so  barbarous. 

Mr.  Baron  Carter.  That  is  not  material. 
What  stale  of  heahb  did  Bromfield  seem  to  be 
in? 

IFood.  Bromfiehl  seemed  to  be  pretty  well  in 
health. 

Aci9i^  Whera  did  you  see  Bromfield  ? 

Wood.  In  the  lodge. 

AcUm.  Did  von  say  aay  thmy  to  him  f 

Wood,  I  said,  I  find  you  are  ironed :  I  think 
you  deser? e  it ;  and  be  said,  that  Darby  order- 
ed turn  to  be  ironed,  and  he  was  gbua  Actoo 
went  for  a  surgeon. 

Mr.  Ward.  What  time  did  you  see  Brom- 
field? 

Wood,  The  next  roemmg,  about  idna 
o'clock. 

Mr.  Ward.  Where  did  yon  see  him  ? 

Wood,  In  the  Yard. 

Mr.  IFoni.   How  long  did  you  stay  there  ? 

Wood.  I  staid  there  a  trifling  time,  about 
half  an  hour,  and  left  him  there. 

J^ewii  Jonei  fworo. 

jlcfon.  1  desire,  my  lord,  he  majr  gm  an 
account  of  what  he  knows  as  to  captiunJBrom- 
fieM.    . 

Joneu  Bromfield  came  in  April  from  the 
master's  skle  to  the  oemmon  side,  and  was  put 
in  irons  by  John  Littlelsn. 

Aetam.  Please  to  aak  what  state  of  health 
he  was  in. 

Jones.  Bromfield  was  in  a  sad  state  of  health, 
Hie  fell  dick  of  the  gaol  dislomper,  he  had  the 
jaundice  on  him. 

Acton.  What  dkl  he  die  cf  ? 

/(NMS.  Aftfsr. 


Aeton.  How  do  you  know  ? 

Jonei.  I  am  a  surgeon ;  I  took  notiee  of  Ua 
continually. 

Acton.  How  did  I  behare  mysdf  to  captain 
Bromfield  ? 

Jonef.  Yon  were  kind  to  him  at  all  times. 

Acton.  Please  to  ask,  my  lord,  bow  I  behav- 
ed myself  to  the  prisoners  va  general. 

Joa^f .  Acton  would  net er  sufier  any  thing  ^ 
hardship. 

Acton.  Have  you  seen  any  acts  of  friend- 
ship? 

Jonei.  Both  your  pocket  and  your  table  havu 
been  made  uae  of. 

Mr.  Baron  Carter.  Did  yoa  see  eaptain 
BromfieULputin  the  hole  ? 

Jona.  I  saw  nobody  put  in  the  hde. 

Mr.  Ward.  Did  not  yon  see  Bromfidd  hi 
the  bole  ? 

Jonei.    1  never  saw  him  in  the  hole. 

Mr.  Harding.  I  beglearetomakeaaobBer- 
vatHMi. 

Mr.  Banm  Carter.  Yoo  can't  observe;  I 
don't  think  von  have  used  dm  well  before.  A 
gentleman  that  Is  a  young  counsel,  should 
open  no  more  than  the  record. 

Mr.  Hisrdiii^.  I  opened  no  more  than  the 
foot. 

Mr.  Baron  Carter.  Gentlemen  of  the  jum 
the  prisoner  at  the  bar  stands  incficted  for  the 
murder  of  John  BromfiaU.  The  Indictment 
sets  forth,-*-— > 

You  are  to  consider,  whether  yon  have  snfii- 
cient  evidence,  to  induce  yon  to  lielieve  him 
guilty  of  this  fiict  Whatever  ia  opened  by 
the  counsel,  that  is  not  proved  to  von,  is  to 
have  no  weight  with  you.  It  is  set  rartb,  that 
he  was  beat,  and  that  the  marks  and  strokes 
were  upon  him.  I  don't  observe  by  the  evi- 
dence, that  any  stroke  was  giren  to  the  man 
ataU. 

Gentlemen,  let  the  consequence  be  what  it 
will,  e? idence  is  to  determine  every  man's  fote* 

The  Indictment  sets  forth,  that  Darby  wu 
keeper  of  the  gaol  on  the  15th  of  July,  and  that 
Bromfield  died  the  second. 

Thefoct  is  charged  preoedinff  to  that  time ; 
the  fact  is  hud  in  April,  and  all  tnisis  laid  to  be 
in  the  space  of  five  days. 

Wheeler  b  the  first  eridence  for  the  king;  he 
says,  that  Acton  was  turnkey,  and  servant  to 
Darby ;  that  he  knew  BromfieM ;  that  he 
Imtoed  in  the  nursery,  and  coming  down  the 
atairs,  there  was  a  hatch  upon  the  stairs,  and 
Perkina  kept  the  key  ;  that  he  and  the  captain 

Suarrelled,  and  that  thev  went  into  the  chan- 
ler's-sbop,  and  quarrelled  further,  and  then 
BromfieldTstabbed  him  with  •  pen-knifo,  and 
thereupon  dropt  the  knifik  He  was  csinicd 
ftom  thence  to  the  pound  and  carried  from 
thence  away  to  the  lodge,  and  waa  refractory; 
but  he  did  not  hear  Acton  order  any  thing. 

He  says,  gentiemen,  that  he  saw  fetters  on 
him,  when  became  out  of  the  hole  the  not 
morning ;  and  that  he  was  toned  from  thn 
master's  to  the  fOflUBon  sids;  thai  his  body 
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was  all  over  Mack,  and  turned  so  aHer  his  de- 
ceue.  H  e  says,  that  it  was  not  in  streaks,  but 
<6iB  cODtiaatfd4)lackneM. 

Tba  second  witness,  Hugh  Martin,  says,  thai 
ba  knew  captain  Dromfield :  tliat  he  waa  his 
hcdfellow;  that  be  saw  the  capUin  in  the 
chandler's  shop,  and  P^ras  refused  him  a  ia- 
Toor,  and  Bromfield  stabbed  him ;  that  he  did 
pot  see  Acton  there,  but  saw  him  in  the  yard, 
and  iMW  him  so  to  the  coort-hoose.  That  he 
law  Bromfield  on  the  common  side  with  fetters 
00,  and  saw  bim  in  th6  bole,  bat  saw  no  beat- 
inf ;  Miat  he  oontinoed  in  there  all  night,  and 
tfS  hole  is  a  little  place,  ha^  no  floor,  and  is 
damp ;  that  there  is  no  place  to  lei  in  the  air 
and  light,  but  the  keyHM^e  and  ere? ice.  He 
iays,Uuth9sawBromfieldin6eori[e'a  ward 
in  ifi>98;  that  tl  waa  three  weeks  or  a  BMoth 
Mbre  Ue  died ;  that  be  wanted  Beceasaries, 
and  that  he  wan  apt  to  jodgc  he  died  of  the 
jaondioe. 

'"Oii'lbe  Isl  of  March,  17S5,  fiaunders  says, 
that  Brom6eld  becamie  a  prisoner ;  that  Nichols 
and  L^UUton  broa|;bt  Bromfield  along;  and 
(bat  be  saw  him  ironed  by  Acton's  orders, 
^is  is  the  only  witness  that  says  Acton  or- 
dftred  it  That  Bromfidd,  he  beheres,  was  in 
the  hole  three  days,  (t  might  be  a  fitde  lonmr; 
that  the  hole  was  under  a  pair  of  stairs,  toere 
was  no  light,  nothing  in  it,  but  a  piece  of  a 
diair  that  a  woman  set  her  jg^ireens  on :  fiiat 
Bromfield  could  net  stand  upright,  that  be 
'<iiM  not  lie  down,  becanse  it  was  so  wet :  that 
Sing  and  Bromfield  spoke  to  Acton  to  tale  the 
ironl  off,  but  be  coohf  ifol  do  it  witboot  Darby's 
crder.  It  was  his  opinion  that  Bromfield  waa 
well,  and  that  the  bm  usage  was  the  occaiion 
of  bis  death.  That  he  saw  bis^body  aRer  be 
waJB  dead,  and  it  was  of  se? eral  ooloors.  He 
^ras  askied,  if  be  saw  any  sign  of  a  stroke  on  bis 
body,  and  he  said  that  it  iifas  all  of  a  coknir. 
He  says  thai  Bromfiekl  told  him,  thkl  the 
usage  of  the  bole,  and  the  fetters,  were  the 
ocipasion  of  his  death,  the  uigbt  belbre  he  died. 
•80  that  what'  he  siud  is  evidence,  and  ooght  to 
hav^  its  weight ;  such  cmelty  should  not  bsTe 
been  continued. 

Martha  Johnson ;  she  savs,  that  she  aaw 
^romfield  come  out  of  the  bole  in  irons. 

80  that  thare  is  but  one  witness  thai  says^e 
was  put  there  by  Acton's  order ;  and  the  pri- 
soner insists,  thai  he' did  iiol  order  him  there ; 
and  if  he  did,  he  did  not  die  by  dorsss,  but  by 
ihejaundioe. 

George  Carew,  the  first  witness  for  the  pri- 
foneTy  *ys,  be  was  there:  and  Aotoii  went  for 
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a  surgeon,  and  Littleton  came  from  the  lodge, 
and  UM>k  Bromfield  there,  and  ironed  biro,  and 
put  him  into  George's  ward,  but  that  Aeto« 
gave  no  directions ;  that  he  was  in  there  three 
or  four  hours,  and  that  he  saw  him  well  the 
next  day,  and  that  he  walked  about  the  yard. 
That  he  feU  ill  of  (he  jaundice,  aad  hisfiMse  was 
black  and  yellow  a  week  befbra  he  died;  Hh 
was  asked  by  the  king's  counsd,  if  he  was  a 
healthful  man  ?  And  he  said,  he  was  not.  He 
says,  that  Acton  waa  gone  belbre  Littleton 
came ;  so  that  in  his  opinion,  Acton  dkl  no* 
thing ;  and  says,  that  Bromfield  died  of  the 
jaundice. 

The  second  witness  f^  the  prisoner  says, 
that  he  saw  Acton  run  onl  of  the  court  into  ih^ 
pound,  and  Acton  said  he  woukl  go  for  a  sor- 
^n.  That  Littleton  ironed  him,  and  pot  bini 
mto  the  hole,' and  il  was  all  dene  beioM  Aden 
came  firom  the  surffeon.  He  waa  there  bdbrt 
Littleton  came,  ana  paid,  he  wouhi  so  and  fotch 
a  aorgeon.  He  says,  that  Bromfield  waa  in 
the  hole  iix  boon;  thai  he  locked  him  op 
erery  Blgfa^  andbe  koKsd  npon  bim  to  be  a 
weaKoian. 

Wood  sava,  that  ha  saw  Bromfield  Iha  oart 
daj,  and  talked  with  hiin  about  irons;  and  ha 
aaid  be  waa  ironed  by  Ibe  direction  of  Mr.  Bar- 
by  ;  and  thiil  Acfon  waa  alwaya  rery  kind  to- 
hito. 

Jones  saya,  thai  Littleton  ironed  Bromfieldi 
and  thai  H  was  10  April,  and  be  died  in  Jond. 
Ha  saya,  thai  be  waaaauigeon,  and  that  Aeton 
waa  always  Tary  kind  to  this  deceased. 

Gentknien,  m  the  first  place  you  are  to  con* 
sider,  whether  the  man  waa  pol  into  the  lole 
bv  the  direction  of  Acton ;  and  in  the  naat 
place,  if  it  was  done  by  Acton,  and  diis  was  not 
the  occasion  of  bis  death,  you  will  acquit' him 
as  to  that.  Bnt  'if  you  baieve  Acton  ordarad 
bim  into  hb  hole,  and  that  it  was  the  oecasioQ 
of  bis  death,  be  was  guilty  of  duress ;  but  Ib^ 
will  be'coQMary,  four  witnesses  to  one. 

The  )nn  agreed  upon  their  TenKqt  iMM'- 
diately,  witnoin  going  bnt  ofCooit. 

CLcfArr,  Gentlemen,  are  yon  all  agreed  in 
your  Terdict  ? 

Omnes.   Yes. 

CLofArr.  Who  shall  aay  for  you  ? 

Osiaef.  Our  Foreman.' 

Ci.qfAfT.  HoM  up  Ihy  hand.  (Which  ha 
did.)  Look  upon  tbe  prisoner ;  bow  say  yon'; 
is  he  Guilty  of  the  j[iiM|d^  a^  fetony  whereof 
he  stands  inuicted,  or  Not  Gnuhr  f 

Jorcsipti.  ^dt  Guiby. 
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484.  The  Trial  of  WiiLiAM  Acton,  for  the  Murder  of  RoBert 
Kewion,  before  Mr.  Baron  Carter,  at  the  Assizes  held  at 
KiDgston-upoQ-Thames,  for  the  County  of  Surrey,  August  8 1 
3  George  II.  a.d.  1729.* 


Satur^i,  Augua  2, 1799. 
The  nkl  WillUm  Acton  hav'tOjF  been  hefbre 
■rnif^etl  tot  the  murder  of  Robert  New- 
ton, tbe  Coadsel  proceeded  •*  foBbws: 

Hr.  Harding.  My  I^ird,  W  voii  Oen- 
tlenMH  oT  ibe  Jur^,  I  »in  of  couofel  for  the 
kinf .  Thi«  ii  m  ladictmeot  ftguqat  WillUin 
ActMi  fiir  tbe  murder  of  Robert  Newtoo.  The 
bdicuiKnt  Mis  fortb-^ 

Mr.  ManK.  Htjlerd,  andjon  renllemcD  of 
tbe  jury,  this  ii  all  Indictmeut  ^insl  the  pH- 
•oner  it  tbe  bar,  Wiilleitt  Acton,  Ibr  ihe  ralir- 
•er  of  one  Robert  Newton.     II  tctl  forth  that 


ward-muea ;  ud  wbjbt  they  wen  there,  one 
•f  theita  itEuDiilad  t6  Mcape ;  ih^  were  pro- 
Tentoliit  that;  uM  Acton  diijilied  on  Newton 
*ery  Mtere  (UeUei,  ud  be  wai  ordered  iaio 
a  puca  called  the  Stronf  Rmm,  a  ylace,  we 
ibink  tQ  Hlliify  jon,  w«a  a  room  not  at  all  fit 
to  put  pnwai  into.  We  Uj  It  ii  a  ver;  bad 
plii-e,  tod  a  my  dangerona  place  to  Ihe  health ; 
IboK  this  Newton  was  conflned  flir  a  cooiddCT- 
HMe  time ;  thMe  be  waa  lotted  up,  and  tbe 
liey  kfi>t  b^  an  intMor  offieer  of  die  pol. 
Ahd  Xetoo  wli  wa  Tery  aeisflile  be  wv  In  a 
declioiiig'  way,  ibat  purely  Ibr  bia  own  tafety, 
he  flrtt  ordered  him  oat  of  that  plice  into  the 
Mge,  then  carried  him  into  tbe  aick  ward. 
HecoDiioned  there  Mme  time,  and  complained 
«ftfaia  liarAhip,  Ihii  imprisonment,  and  the 
bardibip  put  upon  bim  by  Acton ;  and  tbM 
thai  rogue  ofi  man  waa  hia  morderer :  For 
that  be  bad  applied  ta  tbe  judge  of  Ihe  conrt, 
and  he  waapleaiedto  make  an  order,  after  Iw- 


withitanding,  iliHbqredtfaaturder.  Tberefbre, 
if  we  call  our  witneaaet  to  sbew  be  contraMed  by 
tliia  naacn  >n  Rtneai  of  which  be  languiAed 
ami  dieJ,  it  will  remain  an  tbe  priioner  to  shew 
what  be  died  of,  Ad  thlt  be  died  of  aame  other 
distemper ;  and  then  yon  will  judge  of  tbe 
fact. 

Mr.  Ward.  I  am  connael  of  the  time  side, 
bid  we  will  call  our  witneaset. 

Captain  Tudman  iworo. 

Mr.  Ward.  Did  you  know  RobertNewloo? 
-  Tudman.  I  did  ;  he  waa  a  priioner  ID  Hay 
1735. 

Air.  Ward.  Oite  an  account  «f  what  you 
-know  concerning  biiP  ^ 


*  See  tbe  preceding:  and  tbUowing  Caaei. 


"Lidnan.  Newton  nnd  ttartnen  lay  in  the 
Park  when  they  were  prisaDe.sia|theH«r«bal- 
■ea ;  and  they  broke  out,  and  aflerwarda  wars 
retaken,  and  committed  to  the  .priaon  again ; 
and  AciDO  put  Ibem  in  irona.  Newton  fell 
aick.  and  lingultlwd  for  tome  time,  aqd  died. 

Ht.  Ward.  Who  bad  tbe  care  of  tb«  pri- 
aoheralbeor 

'Fttdman.  Mr.  Darby  waa  bead  min,  ud 
Acton  waa  under  him. 

Mr.  Ward.  Waa  Newton  ironed  F 

Tudman,  1  went  to  aee  bim  in  the  lodge; 
he  waa  Ironed  Uiere,  and  then  sent  to  the  BUonf 

Hr.  Ward.  How  long  were  tbe  ironi  coo- 
tinned  on  F 

l^^oii.  Till  be  petitioned  ttr  John  Daroril, 

Mr.  Strange.  Ifbe  petitioned  air  John  Dar- 

DcU,  and  theie  waa  any  order,  they  onght  to 

erodiice  it  in  wriiing,  and  pnre  it.  Ii  might 
B  apanila  order,  and  tbat  may  be  giren  in 
etidence. 

Mr.  Ward.  Did  you  bear  any  Terbal  aiitr 
given  by  air  John  Darnell  tor  bia  rdeBBeinent  t 
Tudman.  No. 
Hr.  Ward.  How  long  did  Newton  lie  in  iha 


Strong  Hm 
niman. 


\n.  I  can't  gueMallbe  lime. 

Hr.  Ward.  What  waa  done  afier  tbe  irona 
were  put  on  ? — T\idmaH.    1  cannot  aay. 

ftlr.  Ward.  Wbcredid  be  die? 

Tudman,  He  died  in  the  aick  ward.  I  aaw 
bim  four  orfirc  daya  before  he  died. 

Mr.  Ward.  What  aort  of  «  place  ii  tba 
Strong  Room  F 

Tudman.  Tbe  8irang  Room  iabailt  of  wood, 
and  ia  a  rery  airong  plai^  to  keep  pritonera 
in  like  a  abed. 

Mr.  Ward.    Ii  there  not  a  comrnan  aewer 

IWRBa.  Tbe  common  aewer  ia  pretty  near 
it,  witbin  twenty  or  thirty  yarda. 

Hr.  Ward.  Who  waa  be  irotted  by  ? 

7\iAiian.  I  aaw  bim  ironed  by  Darby. 

Ur.  Ward.    Wai  Acton  bead- turnkey  F 

Tudman.  Yea. 

BIr.  Marih.  V/i»  there  any  con)iia''a  in. 
qae<t  aat  upon  bim  after  be  waa  dead  1 

Tudman.  There  wai  not. 

Mr.  Barding.  Waa  there  any  place  to  let 
in  the  air  f 

Tudman.  There  wa*  a  little  bole  to  let  in  thn 

Hr.  Baron  Carttr.    From  tbe  time  that  ha 
waa  put  in  inoa,  bow  long  did  be  lite  7 
Tudman.  1  can't  charge  my  memory. 
...  w__.i    ...1. — -filHKMbefiwnhawM 
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3Vi0M«.  He  had  no  illoeis  beibrt  ht  was 
|Nit  ill  irons ;  he  was  a  hale,  siroog,  jroQBg 

£dmund  (krr  sworn. 

Mr.'  Mar$k.  Did  y«o  seo  Mewloa  in  the 
Marsfaaltea  f 

Carr.  I  was  a  prisoner  there  when  be  and 
another  brolce  out ;  they  were  taken  again,  and 
carried  into  the  lodge,  and  when  1  saw  them 
eome  out  of  the  lod^,  they  were  brought 
along  Irr  Rogers  in  irons,  and  put  into  the 
Strong  Room,  and  he  locked  them  np  there. 

Mr.  Baron  CTter.  What  was  the  name  of 
the  other  f—Cerr.  I  have  forgot.    . 

Mr.  Baron  Carter.  Was  H  Haftneas  f 

Carr,  Yes. 

Mr.  Ward,  Bow  long  did  he  oontinne  in  the 
Strong  Room? 

Carr,  He  continued  there  two  oonrt  days, 
which  if  shout  fourteen  days. 

Mr.  Ward,  Yon  knew  Newton.  What  state 
of  health  was  he  in  beibre  he  was  put  in  that 
room? 

Carr,  T  knew  Newton  very  well ;  he  was  a 
Ibt,  jolly  young  man,  and  seemingly  very 
well. 

Mr.  Ward.  When  did  he  die  f 

Carr.  He  fell  sick  in  the  Strong  Roomi  and 
was  carried  to  the  sick  ward. 

Mr.  Ward.  How  kwg  did  he  lire  after  f 

Carr.  1  cannot  tell. 

Mr.  Ward.  What  was  the  distemper  he  had 
in  the  Strouff  Room  f 

Carr.  I  do  believe  that  it  was  the  gaol  dis- 
temper he  took  in  the  Strong  Room. 

Mr.  Bvon  Carter.  What  is  the  distemper 
of  the  gnol  ?— Carr.  The  ague  and  jaundice. 

Mr.  Ward.  You  say  he  took  the  distemper 
in  the  Strong  Room ;  do  you  believe  that  was 
the  occasion  of  it  ? 

Carr.  I  do  believe  that  did  occaskm  the  dis- 
temper. 

Mr.  Ward.  What  irons  had  he  on  ? 

Carr.  Double  irons ;  an  iron  on  each  leg, 
such  as  I  had. 

Mr.  W  ard.  What  mMt  the  irons  weigh  P 

Carr.  Twentynounos,  or  less. 

Mr.  Ward.  Who  was  with  him  when  be 
was  brought  from  the  kidge  P 

Carr.  I  saw  nobody  but  Rogers  and  Clark. 

Mr.  Ward.  Did  you  see  Acton  in  the  lodge  P 

Carr.  I  did  not  kiok  in  to  see  if  he  was  there 
«riiot« 

Mr.  Marsh.  Who  ordered  the  irons  to  be  put 
Quf^Carr,  I  don't  know. 

Mr.  Mar$h.  Did  Acton  go  to  the  Strong 
Room  T'^'Carr.  I  can't  tell. 

Mr.  Marih.   Was  Newton  locked  up  there  P 

Carr.    He  was  locked  tt|i  every  Difflit  clove. 

Mr.  Marsh.  Had  he  liberty  of  coming 
out  of  days  P— Carr.  Not  at  first. 

Mr.  Marsh,  How  long  was  he  confined  in 
tiie  Strong  Room,  before  be  bad  leave  to  come 
out  T—Carr,  I  cannot  tell. 

Mr.  Mar^.  How  l^g  wu  he  in  the  Strong 
Room  before  ho  fett  sick  r 
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Carr.  About  fburteen  days  or  more. 

Mr.  Marsh.  What  sort  of  a  phieo  is  the 
Strong  RoomP 

Cm-.  It  ki  a  boarded  plaee,  aftd  there  is  a 
damp  hole  under  it ;  and  there  is  no  drain  to 
carrv  the  water  off. 

Mr.  Marsh.  I  ask  you,  what  kind  of  a  plactr 
itisP  Whether  there  is  any  plaee  to  let  m  the 
air ;  and  whether  the  sun  visite  ftP 

Carr,  It  is  an  odioi|s  place,  and  there  is  only 
a  little  Mt  to  let  bi  the  air ;  It  is  buik  sgiiosi 
the  side  of  a  wall,  and  the  sun  does  not  visit  it ; 
it  n  coTored  with  beards,  and  seemed  like  tfa^ 
deck  of  a  ship. 

Mr.  MarsL  What  was  the  occasion  of  hia 
being  taken  out  of  that  room  P 

Carr.  He  was  taken  out  fbr  sickness. 

Mr.  Mmrsh.  How  fenir  was  be  in  the  Sti«ng 
Room  in  all  f^^Carr,  About  fburteen  days/ 

Mr.  Hen*.  How  h»ff  did  he  lie  sick  in  tha 
Strong  RoomP — Otrr.  I  cannot  tell. 

Mr.  JlfortA.  Where  was  he  carried  when 
taken  out  of  the  Strong  RoomP 

Carr.  Tothe  siek  vrard. 

Mr.  Marsh.  What  conditMNi  was  he  ki  wbea 
earned  to  the  Strong  Room  P 

Carr.  He  was  very  well ;  he  then  wu  n 
bale,  jolly  man. 

Mr.  JWersA.  Were  yon  with  him  in  thesick 
ward  P— Carr.  1  vrss  almost  everj  day. 

Mr.  Marsh.  How  hMig  before  be  died  P 

Carr.  I  cannol  tell. 

Mr.  Marsh.  Was  it  within  a  day  or  two  P 

Carr.  Within  a  week. 

Mr.  Marsh.  Dkl  he  tell  you  what  was  the 
oeoasion  of  b»  death  P 

Carr.  He  said,  that  the  eonfineesent  in  the 
Strong  Room  was  the  oooasion  of  bis  death. 

Mr.  Marsh.  Do  you  believe  itto  be  the  oo- 
casion  of  his  death  P 

Carr.  lie  beiog  a  hale  man,  and  coming  in 
fresh,  I  believe  the  confinement  was  the  occa- 
sion of  it 

Mr.  Marsh.  Was  there  any  coroner^s  inqnest 
sat  upon  his  body  f 

Carr.  There  was  no  inquest  sat  upon  bim  or 
any  other. 

Aeton,  Please  to  ask,  my  bird,  if  they  were 
not  let  out  of  the  Strong  Room. 

Mr.  Baron  Carter.  What  say  you  to  tbatP 

Carr.  At  first  they  were  not,  but  aflerwards 
they  were. 

Mr.  Baron  Carter.  What  becaBM  of  Hart* 
nessP — Carr,  He  was  let  out. 

Mr.  Baron  Carter,  Did  he  lie  there  aa  long 
aa  tlie  other  P— Carr.  Yes. 

Mr.  Baron  Carter.  Did  he  contract  any  ill* 
nessP— Carr.  No. 

Mr.  Baron  Carter.  Were  his  irons  as  heavy 
as  Newton's  P 

Carr.  I  can't  tell,  1  never  weighed  them. 

Mr.  Baron  Carter,  Ttie  question  I  ask  you 
is,  whether  the  irons  were  one  as  heavy  as  th# 
other  ?   Which  I  expect  yon  to  answer. 

Carr,  I  believe  they  were  coeqoal. 

Mr.  Baron  Carter,  Answer  me  another  qnes* 
tion.    You  were  saying  there  wu  no  dram  to 
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any  off  the  water  I  when  doei  the  water  cone 

IDT 

Cmrr.  There  wai  a  place  about  as  biff  as  the 
table  in  the  Court,  where  the  water  settJes,  and 
nuis  oader  the  rouiD»  and  makes  it  damp. 

Jltr.  Baron  Carter.    What  ill  smell  is  there  ? 

Ctr,  A  sort  of  a  ilamp  smell ;  and  aban- 
dance  of  rats  creep  into  it. 

Mr.  Baron  Carter,  When  the  prisoners  are 
let  out  ot'days,  is  the  door  always  kept  shut  or 
not? 

Ciitr.  Sometimes  it  is  k>cked  up,  sometimes 
not. 

Edwcrd  PhUlips  sworn. 
^ .  Mr.  Jmeron,  Did  you  Lr.ow  Ntwton  f 

PhUlips.  1  was  a  prisoner  in  the  Marshalsta 
during  liie  time  Newton  and  Uartncss  were  In 
tbeffaol. 
•  Mr.  Ameran-  Did  you  see  him  in  irons  P 

FkUlipg,  J  saw  Acloii  and  Rogers  in  the 
lodge  when  they  were  ironed. 

Mr.  Ameroa^  Where  were  they  carried  after? 

Phillipt.  They  were  carried  to  the  Strong 
Room. 

Mr.  Ameron,  What  kind  of  a  place  is  it  ? 

PhUUpu   It  is  a  place  not  lik  for  a  human 
person  to  he  in. 
.  MxnAwikeron,  Is  the  common  sewer  under  it  ? 

PhUlws.  The  common  sewer  runs  by  it. 

Mra.^«£roA.  How  long  did  New  ion  stay 
there? 

PkUUpt.  About  fourteen  davs. 

Mr.  Amerun,  How  near  is  the  common  sewer 
to  it? 

Phillips*  The  soil  that  comes  from  the  neces- 
sary*house  runs  within  three  or  four  yiurds  of 
it. 

Mr.  Atsrti^  Was  it  infested  with  fermin  ? 

Phillips,  1  saw  rats  there,  and  the  side  of  a 
qnan'a  face  eat  away  in  three  or  four  hours  af- 
ter he  was  dead, 

Mr.  Marsh,  What  mi;,rht  be  the  weight  of 
the  irons  Newton  had  on  ? 

Phillips,  The  irons  he  had  on  were  twenty 
pounds  weight. 

Mr.  Marsh.  How  long  was  Newton  in  the 
Strong  Room  b«»fore  he  was  taken  sick  ? 

PhUlips.  Ten  or  twelf e  days. 

Mr.  Marsh,  What  became  of  him  then  ? 

Phillips.  He  was  carried  to  the  sick  ward. 
>  Mr.  MfirsA.   How  long  was  he  sick  in  the 
Strong  Room? 

Phillips,  I  cannot  say. 
»  Mr.  Marsh.  Were  his  irons  taken  off? 

FhUlips,  His  irons  were  taken  off,  I  belie? e, 
by  pelitioii. 
;  Mr.  Marsh,  Who  was  the  other  man  ? 

Fhillips.  The  other  was  one  Hartness. 
{   Mr.  Marsh.  How  was  he  as  to  his  health  ? 

JPhiUips.  Very  welL 

Mr.  Marsh.  What  sort  of  a  man  was  Newton  ? 

Fhillips.  He  was  a  robust  man. 
■  Mr.  Marsha  From  the  time  of  bis  being  put 
£rst  into  tiiesick  ward,  to  the  time  of  bis  death, 
ibow  was  he  ? 

Phillips.  HecoBtiBoed  togrowwoiM  and 
wane  till  he  died, 
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Mr.  Marsh,  Did  he  lay  what  wai  the  occa- 
sion of  his  death  ? 

Phillips.  I  beard  him  say,  that  the  ill  usage 
and  conbnement  were  the  occasion  of  bis  death. 

Mr.  Marsh,  What  was  your  opinion  of  him 
before  he  was  put  in  the  Strong  Room  ? 

Phillips.  My  opinion  is,  that  he  was  a  strong 
young  man  when  be  came  in. 

Mr.  Marsh.  When  did  he  tell  vou  that  hia 
death  was  occasiotted  by  hb  connnement  akid 
usage? 

Phillips,  I  beliere  it  was  some  daya  aftes 
he  was  in  tlie  sick  ward. 

Mr.  Marsh.  What,  in  your  opinion,  was  this 
cause  of  his  death  ? 

Phillips.  My  opinion  is,-  that  the  OonfiHe- 
ment  and  usage  were  the  cause  of  his  death. 

Mr.  Marsh,  Was  the  prisoner  at  the  bar  in 
the  lodge  when  the  irons  were  put  on  P 

PhUiips.  The  prisoner  at  the  bar  was  thera 
witii  Rogers  when  they  were  put  on. 

M  r.  Marsh.  Was  there  any  bed  in  the  Strong 
Room? 

Phillips.  IThere  was  no  bed  there ;  and  if  ha 
had  had  one,  they  would  ha?e  prefented  it's 
coming  in. 

Mr.  Marsh.  D,o  you  know  of  any  applicatio« 
made  to  Darby,  in  relation  to  Newton  r 

PhiUips.  No. 

Robert  Smith  sworti. 

Mr.  Ward,  Did  you  know  Newton  ? 

Smith.  I  knew  Newton  ?ery  welt ;  I  knew 
him  to  be  a  lusty,  hale  man  ;  and  that  he  was 
confined  in  the  Strong  Room  eight  or  ten  days, 
or  more. 

Mr.  Ward,  Did  yoo  see  him  in  the  Strong 
Room? 

Smith,  I  never  saw  hi  A  but  throng  the  hole. 

Mr.  Ward,  Did  he  complain  of  his  hrons  ? 

Smifh.  Yes. 

Mr.  Ward,  Did  yoo  draw  a  petition  for  him  ? 

Smith,  I  did. 

Mr.  Ward,  You  ha?e  seen  the  Strong  Room, 
what  sort  of  a  place  is  it? 

Smith.  I  ha?e  smelt  noisome  stenches,  and 
seen  persons  dying  in  it. 

Mr,  Ward,  Was  it  damp? 

Smith,   I  beliere  it  was  (lump ;  Isawitonea 

open. 

Mr.  Ward,  Was  it  open  when  you  saw  New« 

ton  there  ? 

Smith.  No.  I  saw  him  through  the  bole^ 
nobody  was  admitted  to  him  then. 

Mr.  Ward,  How  olteo  were  you  there  ? 

Smith,  I  was  there  twice  or  thrice  in  tbd 
middle  of  the  day  to  see  hhn,  and  the  door  waa 
always  shut. 

Mr.  Demotet  Bworn* 

Mr.  Ward,  Did  you  know  Newton  ? 

Demoiet.  I  knew  Newton  before  he  come  iA 
de  park,  (which  he  spoke  iu  a  very  broken 
manner) ;  I  cannot  speak  English  well. 

Mr.  Ward.  He  is  a  foreigner,  and  e«n1 
speak  English  to  he  understood,  therefore  wa 
desire  he  maj  be  allowed  an  interpreter^  whf 
is  here  ready* 
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JcUm*  Vm  OMi  tMik  Kagilib  wmy  wdl ; 
bere  is  one  that  hetra  bim,  wfio  oso  pvoTt  iu 

Mr.  Bero*  Cm^ter,  Wktft  i  west  the  Oorfbrd 
iJRettit,  tbe  Welch.  wmU  not  ipMk  Bngliib, 
iMiinsailiiiMadHhoiMMirtotbtiroowitrY.  If 
he  can  talk  Eiifliih.tD  hi  widenMMd(irhioh  I 

3 Mill  judge  o€  whco  he  k  evenined),  1  can't 
low  him  an  intetpreter. 

Mb.  ITeridfc  Give  an  aceouol^  at  well  as  yon 
IMU  o£  whal  jroa  know  of  Newton. 

Dematet,  I  knew  Newton  the  time  he  hooker 
QHlcflheBMHB>;  he  was  retaken. thre^ or  imir 
months  after,  and  was  oanisd^  into  the  Strongs 
Boon  eery  soeo  m.  the  iBoning. 

Mr.  Ward,  How  loojg^  did  he  continiie  Ihece  f 

Jkamdei.  He  cootinued,  th^ve  loorteeii-or 
fifteen.  deya»  and  lay  o»  the  grouadi  mA'  had 
BOthiog^lokeeB.hini  there* 

Mr.  Wmrd.  Was  be  womdf 

Dimakt.  Hecaneweaedoet  of  the  ledge. 

Mr.  TTorA  Who  brought  him  out  of  the 
todgef 

Demoiet,  Rngen  and  Nichols  brooglit  him 
down. 

Mr.  Kflnd,  WaaAetoo there? 

DcmoM.  Acton  came  and  saw  liewton 
leofced  into  the  Slronv  Roeai«  When  be  was 
first  put.  lOf  capL  IWuigol  wae  confined  there 
at  th«  same  time. 

Mr.  Ward,  Was  Newton  aick  in  the  Strong 
Room? 

Dtmotet.  He  fell  sick  there ;  both  of  them 
were  lousy ;  his  wife  and  young  child,  came 
to  take  care  of  her  bushandl,  and  petitioned  to 
sir  John  Darnell  to  bare  bim  released  ;  he  was 
0Qt  iQ^besick  roomt  and  there  died  ia.  four  or 
fire  days  after.  His  wife  broke  her  heart*  and 
sfM  and  the  little  child  diadin  the  same  wedi. 

Mr.  Ward*  What  was  the  occasion  of  bis 
beifag  sick  ? 

VtmoteL  That  he  was  oa  the  ground,  be 
had  no  bed  to  lie  on,  and  the  water  oama  in 
Hlhm  top.. 

Mr.  Ward.  What  kind  of  a  place  is  the 
Strong  Room? 

DemoUt,  It  is  not  fit  to  put  a  man  in,  the 
rain  comes  in. 

Mr.  Baron  Carter.  Were  you  erer  in  it  f 

Demoict.  I  waa  in  it  myself;  Grace  put  me 
in  there. 

Mr.  Uaron  Carter.  How  long  were  you  in 
the  Strong  Room  .^ 

Demotet.  I  was  in  therefor  ten  minutes, 
and  there  were  two  dead  men  in  at  the  same 
time,  and  I  fell  sick  for  fire  mootlis. 

Mr.  Monk.  Was  it  infested  with  rats  ? 

Demotet,  It  was  very  much  infeMed  with 
rats  and  rermin. 

Acton,  Bo  you  know  Hester  Overstoun  ? 

Demotet,  I  do  not  know  her.  (All  spoke  io 
broken  English.) 

Martha  Joknton  sworn. 

Mr.  Mars^.  Hid  yoa  know  Newton  ? 

Mrs.  Johnson,  I  did,  be  lived  in  the  perk, 
ea  the  master  side,  before  he  broke  out. 

Mr.  Marsh,  Did  you  see  him  eonfincd  in 
the  Strong  Room  f 


Mrs.  Jckmmm,  Ineter  aaw  him  eenflncdiia 
any  pUce,  but  I  saw  him  in  irons. 

John  Johnson  sworn. 

Mr.  Ward,  Giro  an  aoeeunt  of  what  yon 
knew  of  Newton. 

Johuiom.  1  saw  Newton  in  the Btroag  Room. 

Mr.  Ward,  What  sort  of  a  place  is  it  f 

Jahumm.  It  is  a  eleoe  place. 

Mr.  Ward,  la  il  fit  to  pot  aoy  one  ia  ? 

Johnson.  It  is  not  fit  to  put  a  roan  into. 

Mr.  Ward.  Waa  there  mj  amett  there  P 

Johnson,  There  was  a  noisome  smell,  aail 
so  there  was  on  all  the  com  moo  side. 
,     Mr.  Ward.   Is  it  mora  or  leoa^  heelthy  than 
,the  other,  rooms  on  the  oommoa  side  f 
J     Johntam.  They  are  all  unhealthy,  it  is  much 
I  the  same  ae  the  rest. 

Acton*  I  desire  he  may  be  asked,  when  he 
weat  to  captain  Delagoll  m  the  Siroag  Room, 
if  the  doer  was  open. 

J6hn$om,  It  WM  open ;  it  waa  opeaed-  fiir 
me  to  go  to  share  him. 

Ruth  Butler  sworn. 

Mr.  Ward,  Dkl  you  know^Newtuaf 

Mrs.  Butler,  J  remember  Newton  rery  well ; 
be  was  confined  oo  the  master  sida  ia  4m 
park,  and  there  broke  out ;  he  wee  letakeo, 
and  brought  to  the  prison  again,  andfr  pal  into 
the  Strong  Room  by  Mr.  Acton*s  order i  I 
beard  Acton  give  the  orders. 

Mr.  Ward,  Wee  he  ironed  f 

Mrs.  Butler,  He  was  iroaed  oo  bath  lifB  y 
I  heard  Acton  order  them  to  be  pot  oa. 

Mr.  nfenf.  How  long  did  be  eoattaue  in  tha 
Strong  Room  P 

Mrs.  Butler,  He  oontiniied  there  a  gaad 
while,  more  than  a  month  ;  he  waasiek  tCere. 

Mr.  Ward,  How  loag  wm  Newton  eonfiaed 
in  the  Strone  Room  P 

Mrs.  Butter,    About  two  montba. 

Mr.  Ward,  Are  you  sure  it  was  two  moalha. 

Mra.  Butler.  I  really  think  it  was  so  leaff. 

Mr.  Ward,  When  wasbetakeatllP 

Mrs.  Butler,  He  fell  ill  in  the  Strong  Room, 
and  contiaoed' there  some  time  after  ha  waa* 
taken  sick,  aiid  then  was  carried  to  the  aick 
ward,  and  died  in  three  or  four  days  after  he 
was  put  there. 

nr,  Ward»   When  were  his  irons  -taheiv  efff 

Mrs.  Butler.  His  irons  were  taken  off  fat 
the  Strong  Room. 

Mr.  Ward.  Whatwas  the  oeeaskm  of  hia 
sickoess? 

Mrs.  Butler.  I  can't  tell  what  -it  iraa^oai^ 
casioned  by,  unlem  by  the  rain  an4-wct  that 
came  in. 

Mr.  Ward.    Was  it  covered  «t  top  ? 

Mrs.  Butler.  It  was  boarded  at  ton,  but  tha 
rain  came  through  the  top,  tlie  boards  not  be* 
inff  close  enonab  to  keep  the  rain  out. 

Mr.  Ward.  How  near  is  the  common  sewer 
toHP 

Mrs.  Butler,  The  common  sewer  runs  j[usl 
by  it,  and  smells  very  uffensire. 

Mr.  Ward.    Had  Newton  any  bed  theiaf* 

Un.  Butler.    No. 
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Mr.  WnrJL    Was  it  a  fit  place  for  aay  min 
to  be  put  in  ? 
Mn.  ButUr,    It  waa  not  fit  for  any  maa  to 
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Ur.  IFiirct.  Wbat  gare  the  man  his  skkoess  ? 

Mr.  Baron  Carter,  She  has  aoswereU  that 
qneatioD  already. 

Mr.  Wttrd,    Did  be  make  any  ooroplaiDl  ? 

Mrs.  Butler.  He  complained  bis  iee»  were 
•ore  wttb  the  irons ;  f  saw  bis  legs  when  his 
slookinga  were  off,  in  the  sick  ward,  and  bis 
legs  were  swelled,  the  irons  being  too  tight  for 


Mr.  Baron  Carter,  Will  yon  ask  ber  any 
questioas?— Retell.    Ne^  my  lord. 

Nicholas  Furdtn  sworn. 

Mr.  Ward,  Do  you  know  the  Strong  R4MHDf 
•  Furdm,  I  was  la  it  several  times,  wbea  two 
unhappy  men  were  in  it,  who  came  frem  the 
King's-benpb.  Every  time  it  rains,  the  rain 
runs  tbfou|^,  and  there  stagnates,  qH  it  dries 
through  the  boards. 

Mr.  Baron  C&rier,    When  was  that? 

Furden,    About  a  year  and  a  ball'  ago. 

Mr.  Baron  Cor^rr.  That  is  abort  of  &e  time 
laid  in  the  indictment. 

Ms.  Ward.    I  allow  it  abort  of  the  time 

^isitiiuf  CiMMUJw  sworti. 
Mr.  .A^ofti.    Oire  an  acuoont  of  what  you 


know  of  Newton. 

Cunmim,  I  remember  Newton's  being  put 
m  tbe  Strang  Rsom ;  at  that  time  it  rainM  in, 
and  settled  between  the  joists. 

Mr.  IFor^L  Did  it  rain  in  wheo  Newton  was 
there? 

Ommmifu.  It  did  rain  in  then,  and  so  it  did 
when  1  %ras  there. 

Bfr.  Ward.    Had  Newton  irons  on  ? 

Mr.  Cmmmm,  I  saw  him  in  irona  in  the 
Strong  Room. 

Mr.  Word,    Wbat  kind  of  a  place  was  k  ? 

CitflMiiM.  it  was  wet  and  dirtjr*  tbe  rain 
caming  tbrongb  at  that  tiase;  and  it  was  not 
fit  to  pot  any  perMn  into. 

Mr.  Wvrd.    Was  it  a  wholesome  place  ? 

Csaisiiai.   No. 

Mr.  Ward.    We  shall  call  no  more  wit- 


Mr  Baron  Carter.  Now,  prisoner,  say  what 
yoii  will. 

Acteii,  On  the  86th  day  of  July,  HartHesa 
nod  Newton  broke  out  of  gasl,  and  were  re- 
taken in  Kent,  and  brought  to  the  gaol ;  and  1 
(liapalcbed  a  messenger  te  Mr.  Darby,  to  know 
if  be  would  hare  them  put  in  irons ;  and  be 
•ant  word  back»  they  should.  Tbey  werti  not 
put  in  that  night,  but  were  pat  in  irons  tbe 
MKt  day,  and  went  about  tne  yard ;  aid  in 
about  eight  or  nine  dava  tipaa  were  discbaifed. 
Newton  was  afterwards  taken  ill,  and  put  in  tb« 
aiok  ward,  and  there  died. 

Robert  Botmii  swom. 

Acton,    Please  to  aak  bim,  wbat  he  k*aWs 

^lAafflQii..  .  . 


Mr.  Baron  Carter,  Gira  an  acebunt  df  wbat 
you  know. 

JBToisidk  Newlaii  escaped  (Qtattif  a  Tootf  in 
the  park,  and  was  retaken  and  brougfht  to  tbb 
gaol,  and  1  helped  one  of  them  down  mto  the 
lodge,  and  Acton  bid  me  go  4o  Mr.  Darby,  14 
know  how  to  dispose  of  tbem :  and'Darby% 
orders  were  to  iron  than*,  and  put  tbsito  in  the 
Strong  Room. 

Acton,  Please  to  ask,  my  lord,  if  be  brought 
the  message  back  to  laa,  or  Sny  other  penon. 

Holmes,  I  came  back  to  Acton,  andWd 
him,  that  Mr.  Darby^  ordSTs  wer^  to  batra 
them  pot  in  tbe  Strang  Room^  and  ironed ; 
and  the  nest  day  tbcy  wera  p«t  in  irons  by 
Greenway  and  NicbobL 

Acton.  JM  Darby  oome\tksre  the  next 
day  ?— Ha^sisi.  Yes. 

Acton.  Pleaae  to  ask,  if  tbey  were  tochai 
up  and  aBAecked,asthereatoft&prlsoDait. 

Holmes,    Yes,  tbey  were. 

Mr.  Baran  Carter.  Wbat  irona  bad  tbe^oof 

Holmes,  Common  irona,  aa  the  felam  used 
ts  wear. 

Mr.  Baron  Gorier.  How  laog  wiera  tkey 
confined  there  P 

Hohnes,    Ser on  or  eight  Bights. 

Mr.  Baron  Carter.  VfhA  day  did  tbey  caott 
in? — Holmes.  On  It  Thursdav. 

Mr.  Baron  Carter.  How  mg  wers  thay  im 
irons? — Holmes,  Seven  or  eight  daya. 

Mr.  Baron  Carter.  What  condltiaQ  of  health 
were  tbey  in  then  P 

Hobnes,    In  perfect  good  health. 

AeUm.  How  tolig  did  Ncwtan  contimia  aa^ 
after  ha  was  taken  out  of  the  Strang  Room  P 

HoUnes,  Newton  went  into  the  DMm'a  waul, 
and  ntaid  there  six  wacka,  aftd  waa  in  food 
health  all  Ihi*  tiosa;  1  drank  with  him  aeteral 
times,  and  played  at  Irap^'bali  with  him. 

Acton.  Please  to  aak,  whether  bis  firiaoda 
did  not  bring  him  necesMries. 

Holmes,  There  were  bis  wife  and  sislar 
same  to  him ;  but  Haltu^as^l  wife  did  mora 
than  either. 

Adon.   Wbat  waa  the  eaUae  of  bis  death? 

Hcimes.  Tbe  gaol -distemper  ;  there  wcra  % 
great  many  sick  at  that  time. 

Acton,  Wcte  other  persons  aide  of  die  same 
distemper  at  the  same  time  ? 

Ifolsiet.  It  ia  my  opinion,  bnt  I  cM*t  be 
certain. 

Acton.  What  think  yon  of  the  Strang  Room? 

Holmes,  I  think  it  lathe  best  raom  an  the 
common  side  for  any  two  or  three  to  lie  ia,aml 
I  have  known  aeveral  desira  to  lia  there. 

Mr.  Mnerek,  Consider  with  yourself,  that 
many  persons  have  said,  that  he  lar  14  or  15 
daya  in  the  Strong  Room ,  ami  was  then  carried 
to  the  sick  ward ;  and  yon  aay,  that  he  waa  its 
weeks  in  the  Duke's  ward. 

Holmes.  It  was  when  be  waa  taken  out  of 
the  Strong  ttoom,  and  carried  to  the  Duke's 
waH»  he  got  bit  illnesb,  to  the  b«t  of  diy  kflow- 
ledge. 

Mr.  JAraft.  Whee  wei  ba  liken  ditff  the 
aeeapiP 
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;•  Hchmmt  Re  wm  tyim- the  latter  enil  of  Aa- 

gOft. 

*'  Mr.  Monk.  WImb  was  be  pot  in  the  Strong 
•iUeinf 

•  Haiwui.  He  wm  liroaffht  to  tbe  gaol  tbe 
latter  eo^  of  AujErmt,  ana  fiiit  in  tbe  Straog 
Room  w  a  ThuTMlay. 

•  Mr.  Mkrnkt  How  loBg  M  be  eontuiae  io 
the  Stror.tr  Roodi  ? 

Holmes,  He  c<>minue<l  there  eight  nigbta. 
'    Mr.  JUersA.  Waa  be  lick  there  f 

Holmes-  He  was  not. 

Mr.  Marsh.  What  4aT  di<l  be  die  on  P 

Hoitna.  1  can't  tell  what  day. 
'.    Mr.  Marsh.  Do  you  know  the  month  P 

Holmes.  He  died  iu  November. 
'    AeUm.  PIcaae  to  a4^  whether,  when  hit 
aiater  or  Hartoraa'a  wife  viaited  him,  he  made 
aoy  oomplaiota  to  them,-* fio/infs.  No. 

Mr.  Marsh,  What  tort  of  a  place  ia  the 
Dttke'a  ward  ? 

Hotme»,  It  ia  a  plaee  that  will  contain  thirty 

er   forty,  and  there  are  aa  many  pat  in  on 

nigbta ;   it  it  the  common  place  where  people 

*nra  pot  bito  whca  tbev  cone  into  tbe  gad.    I 

imagine  he  got  hia  illneaa  there. 

Mr.  Manh.  How  long  did  he  lie  in  tbe  tick 
ward  before  he  died  ? 

Holmes,  Idid  not  fiail  him. 

Mr.  Baron  Carter.  If  yon  can,  ascertain  the 
time  he  died. 

Mr.  Manh,  I  aak  yen  when  he  waa  carried 
to  the  Strong  Room,  and  bow  hm^  be  coo- 
tiooed  there  f 

Holma.  He  waa  eanried  into  tbe  Strong 
Room  on  Thuraday  night,  and  oeotinoed  there 
liU  Tbiiraday  ae'nnigbt. 

Mr.  Ward.  When  did  he  go  aAerwaida  P 

Holmu,  From  the  Strong  Room  be  went 
into  tbe  Doke'a  ward,  and  oontinoed  there  aiz 
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Mr.  ITori.  Are  yoo  aura  he  eoDtinoeA  there 
ibcweeka? 

Uobmu^  I  am  anre  be  eontumed  there  abore 
a  month. 

Mr.  Ward.  TVbal  aanrioe  have  yeo,  or  what 
capacity  arevoaio?  De  yoo  eerreio  the  gaol 
onder  Acton  r 

Holmn.  None.  By  Bfr.  Darby'a  leare  I 
bare  a  lodging  there. 

Mr.  Ward.  Yeo  aay,  prieooeta  have  cboaen 
to  lie  in  tbe  Strong  Kemb ;  pray 


Holm€$.  Capt  Thompton  dcnred  ne  to  go 
le  Mr.  Aden,  to  let  bim  lie  there. 

Mr.  Baron  Carter.  When  waa  tbe  Stromr 
Boom  hoik? 

Holwies,  It  baa  been  hoik  about  foor  yeara, 
rather  more. 

Mr.  Ward,  How  omny  ycamago  ieitthat 
you  were  apeakiog  of  Newton  P 

Hobna,  About  three  yeara. 

'Robert  Walter  %mQim. 

Mr.  Baron  CaHer.  What  do  yoo  know  of 
Newton  P 

WaUer.  After  be  waa  letakca,  he  woapot 
ioto  the  Strong  Room,  and  maaiaad  Ihaio 


eiglit  days,  and  then  waa  pot  into  tbe  Duke*a 
ward,  and  continued  there  live  weeke. 

Mr.  Baron  Carter.  What  c«>ndition  woa  he 
in  f'^Walter.  He  never  complained  for  want. 

Mr.  Barun  Carter.  IV  bat  distemper  had  be?  ' 

Waiter,  It  waa  commonly  aaid,  tlie  gaol 
distemper. 

Mr.  Baron  Carter.  What  do  yoo  think  of 
the  Strong  Room  P 

lfa/(fr.  I  have  worked  many  a  day  and 
many  a  week  in  it,  and  asked  it  as  a  favor  to  be 
there. 

Acton.  Had  Newton  a  bed  there  ? 

Walter.  Newton  bad  a  bed,  I  lent  it  him. 

Actou,  Was  Newton  confined  there  oon- 
tinuallv,  or  let  out  P 

Walter,  He  was  locked  op,  and  let  cot  aa 
we  were. 

Mr.  IfarffA.  When  did  Newton  die  P 

Walter.  I  can't  tell  justly,  in  about  tea  er 
twelve  weeks  afler  he  waa  retaken. 

Mr.  Mar$k,  Wheu  wi^  be  retakeo  P 

Walter,  Thelatterendof  Aognat 

Mr.AfiirM.  When  did  he  die  P 

Walter,  He  died  in  Norember,  to  the  beat  of 
my  knowledge. 

Mr.  Marsh.  How  long  did  he  oeotioMe  to 
tbe  Strong  Room  P 

Walter.  Seven  or  eight  daya. 

Mr.  Mursh.  When  was  be  putin  the  Strong 
RoomP 

Walter,  Tbe  next  rooming  alter  be  waa  re* 
taken. 

Mr.  Marsh,  flow  long  did  be  oootiooe  in 
tbe  Diike'a  ward  P 

Walter.  A  month  or  five  weeka,  and  then 
waa  removed  into  the  atck  ward. 

Mr.  Marsh.  How  long  dkl  be  lie  there  P 

WaUer.  He  lay  bi  tbe  aiek  ward  0ve  or  aix 
weeka,  or  more. 

Mr.  Marsh.  Did  be  make  any  oomplaiot  to 
yonP 

WaUer.    I  never  oooveraed  with  bim. 

Mr.  AfertA.  When  yoo  worked  in  theStraog 
Room,  had  voo  any  ooier  phoe  to  vrork  In  P 

Walter.  1  bad  another  place  to  arerk  m,  m 
Oeorge*a  ward,  hot  I  waa  bunted  about  by 
other  priaooefa.  I  would  ehoeae  to  Ke  there, 
and  have  lain  there  for  a  week  together,  rather 
than  lie  in  a  place  where  there  are  thirty  or 
forty ;  for  it  ia  better  to  lie  in  a  dean  place 
where  there  are  not  ao  many. 

Mr.  Ward,  Yoo  aay,  you  fumiabed  TbeoBp- 
aen  with  a  bed ;  bow  eame  yoo  to  have  a  bc4 
toapareP 

lr#£rer.  I  poioboaed  aeveial  boda,  and  let 
them  oot  to  hire. 

Mr.  Bareo  Cer<ar.  He  aaid  be  aeot  io  abed 
like  an  upholder. 

Mr.  Ward*  1  was  really  surprised,  tha|  a 
priaoner  should  have  aMMO  tbao  one. 

Sarah  Hartneu  sweni. 

Aettm.  PIcoae  to  oak,  if  «ko  wu  m  the 
Strong  Room  wkeo  Newtoo  waa  there,  tf  ho 
hadabed. 

Mr,  Bmm  Carter.  What  aay  yat  to  UMlt 
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Brntneu.  1  was  in  the  raoai  with  NewtOBi 
and  be  had  ab«d  there. 
Mr.  Baroii  Carier.  Had  he  liberty  to  |^  out  ? 
,Harinesi,  He  had  liberty  to  go  out  of  days. 
Mr.  BaroD  Carter,  When  he  went  out  of  the 
IStroofT  Room,  where  did  he  ffo  ? 

Harineu.  I  think  he  went  into  theaiek  ward. 
Mr.  Baron  Cor/er.   When  he  went  out  of 
that  room,  how  was  he? 

Hartnett.  Very  well. 

Mr.  Baron  Carter.   How  long  after  wu  it 
before  be  was  taken  ill? 

Hartnm.  He  was  not  taken  ill  in  three 
weeks  after. 

Mr.  Baron  Carter,  Where  did  your  husband 
go,  when  he  left  the  Strong  Room  P 

Hartneu.  Into  the  Pelitioniog-room. 

Mr.  Baron  Carter.  How  long  did  Newton 
live  after  he  went  out  of  the  Strong  Room  ? 

Hmrineu,  Biz  weeks,  or  better. 

Acton.  Please  to  ask  her,  it  one  captain  De- 
lagoll  was  not  there  at  the  same  time  P 

HartnetM.  He  was;  and  my  husband  and 
Newton  were  very  glad  that  they  were  fa- 
▼emed  so  much,  in  baring  so  good  a  gentle- 
man with  them,  he  baring  candle  there. 

Mr.  Baron  Carter,  What  sort  of  a  place  was 
the  Strong  Room  ? 

Hartnea.  It  was  dean  and  dry ;  I  conld 
lMi?e  wished  my  husband  there  all  the  time. 

Aetm,  Please  to  ask,  my  lord,  whether  she 
crer  beard  them  complain  pf  ill  usage? 

Hartnest.  No. 
m  Mr.  Baron  Carter.    Did  Newton  complain 
WBi  the  irons  had  hurt  hjs  tesw,  and  that  they 
were  awellad  ?— IfsHnat.  No. 

Mr.  Baron  Corner.  Who  were  the  irons  tdnn 
^ffbjrf 

Marinea*  They  were  taken  off  by  Darby's 
•rder. 

Actan.  Please  to  ask,  if  Newton  erer  com- 
plained of  me  ? 

Jfsrliieii.  I  netcr  beard  him  say  a  miss 
.ipord  of  you. 

Aoioiu  Please  to  ask,  my  lor^,  if  slie  ap* 
pIM  to  Darby  to  hare  the  irona  taken  o£ 

HoHfiesi.  I  went  to  Darby  on  a  court  day, 
and  be  said,  he"  would  hare  them  off. 

Mr.  Ward.  Who  do  yon  live  with? 

Hartnem*  One  col.  Brown. 

Mr.  Ward.  Wbera  does  he  ii?e  ? 

Aiirf nesf .  He  Kres  in  Cbarldhtlreet,  Coftnt- 
gaiden» 

Mr.  Ward.  HowcoflBsa  it  that  you  live 
colonel  Brown? 

Harinam.  1  am  sareaat  to  coWoel  Brown. 

Mr.  Ward.  What  if  yonr  bnsbmid  ? 

Hertiiem   He  is  eon  to  theeaptain  of 


Mr.irerd.  WiMvtdid  Newtmi  Keafterbe 
csme  out  of  the  StroDf  Roam  ? 

Herrncst.  My  bomiid  and  Newton  were 
^fellows. 

Mr.  fFofir.  I  espectoi  ye«  mne  than  I  find 
mn.  Aftar  yemr  kmkud  eaose  oat  of  the 
gtrong  Room,  whetewan ha eMtied to f 

Jiarf mil.  To  tbt 


Mr.  Ward,  Wat  voor  bodifttid  |n  the  aicfc 
ward?— JETar^fifit.  No. 

Mr.  IFori^.   How  could  they  lye  together? 

Hartnei$.  I  apokeofthia  before  they  weal 
oot. 

Mr.  Baron  Carter.  She  does  not  aay  a  wor4 
as  to  the  Strong^'Room  ;  one  lay  in  the  peti^ 
tioning*room,  and  the  other  in  theaiek  ward. 

Mary  Berkley  awom. 

Aet&m.  Do  yoo  remember  Newton  beiag  M 
the  Strong  Room  f-^Berkky.  I  do. 

Acton.  Had  he  a  bed  there? 

Berkley.  He  had. 

Aden,  What  kind  of «  place  is  the  Strong 
Room  ? 

BerkUy.  It  ii  a  boarded  room»  and  ilooieA 
at  bottom ;  it  was  e? ery  day  washed ;  I  waafe* 
ed  it. 

Mr.  Baron  Carter.  Did  he  not  eomphda  of 
any  hardship? — Berkley.  No. 

Mr.  Baron  Carter.  Where  did  he  gO'  wbaii 
he  came  out  of  the  Strong  Room  ? 

Berkley.  He  went  into  the  Dnke'a  ward. 

Mr.  Btton  Carter.  How  laog  wu  he  thcra  f 

Berkley.  Seren  wccka. 

Mr.  Baron  Carter.  When  dkl  Newtoa  ftft 
iU? 

Berkley.    In  the  Doke^  ward. 

Mr.  Baron  Carier.  Did  you  aee  Newtqa 
when  sick? 

Berkley.  I  did  aeehlniy  Iwaanorae;  hia 
distemper  was  thenol  distemper,  an  a^oa  aai 
ferer ;  be  was  taken  ill  with  n  ahiyermg  and 
shaking. 

MrBailm  Cairier.  Did  yea  kwk  after  Mm 
all  the  time  he  was  ill  f^BerkUy.  Yea. 

Mr.  Baran  Carter.  When  didlie  dBe  ? 

Berkley.  He  died  in  Norember. 

Mr.  Baron  Carter.  Did  he  complain  ofany 
hard  usage? 

Berkl^.  No ;  he  went  about  with  his  fetters. 

Atton.  Did  you  see  him  after  be  died? 

Berkley.  Yes,  1  washed  him ;  bewaaarery 
clerer,  dean  come,  without  spot  or  blemish. 

Mr.  Martk.  Did  yon  see  no  marks  of  the 
irons?— Bfr/k/lry.  No. 

Mr.  Martk,  Did  yon  waab  the  Strong  Room 
with  the  water  that  fell  from  the  beatenar 
You  dried  it  up 

Mr.  Baron  Carter.  Did  it  rain  in  ? 

Berkl^.  It  nerer  rained  in  there;  h  was  a 

n,  neat  place, 
fr.  Ward.  Haye  yoa  no  oflfee  in  the  gaal? 

Beria^.  I  looked  after  the  sick. 

Vlr.Ward.  Had  yoo  any  allowance  aaooiie, 
and  by  whom  oaid  r 

Berld^.  I  bad  no  allowance. 

Mr.  Ward.  Had  yoa  nothing  paid  you? 

Berkley.  Who  shouH  pay  me? 

Mr.  Ward.  Wbatdid  yoa  do  it  fbr  ? 

Berkley.  I  dU  it  for  Christianity  sake. 

Mr.  Baron  Carter.  Did  Acton  niake  yoo  toy 
altowanee? 

Berkley,  t  had  three-pence  a-oiece  from  the 
people  that  came  into  tbe  wardt  wbidi  was 
paMatllMlnr« 
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fir.  IFordL   Had  yon  noUung  but  thfce* 

jpaictT^-Berhley*  No. 
Mr.  Ward.     fViio  w«t  yoa.  appoiiilefl  hy  ? 
Berkln.  The  nw  IB  the  gaol  cboie  me, 
Mr.  Ward,  How  ctme  they  to  choose  yon  P 
BerkUfy.    They  took  me  te  be  a  Miher, 

modest  woman,  and  so  chose  me. 
'  Mr.  Baron  Carter.    Yon  see  you  bate  an 

answer ;  she  is  a  sober^  modest  womnn.  * 
Mr.  Ward.  Bnt  k  is  dificnlt  to  g^t  the  truth 

ftttof  her. 

Jokm  BenMli  sworn. 

Acton.  Did  you  bnild  the  Strong  Room  ? 
JBmoelL  I  did;  it  wasmadeto  put  pirates  in. 
Jcf<m.  Is  it  a  wholesome  place? 
JBoHPclL  It  is  a  very  wholesome  place ;  it 
is  nine  inches  from  the  mund. 
Mr.  Baron  Carter.  U  the  common  sewer 

finder  it/ 
Bof»e//.  Ituno^itistwa^yJfooriMiromit 

Mr.  Baron  Carter.  How  come  you  to  know 

itr 

B^melL    Booause  I  measund  ii  several 


Acton.  WasthereaooforiiurattbelepP 
BoemM.   It  was  oorered  with  whole  deals, 
and  pitched  and  tarred. 

BKr.  JHems  sworn. 

AeUm.  Do  yoo  know  the  Strong  Boom  P 
'    Uarru.  I  do,  and  it  is  belter  than  any 
groand*room  on  the  common  wie;  there  b  a 
elMi  np  above  the  sorftce* 

Act<m.  Please  to  ask  him,  what  boaineH  he 
is  F— JUorrai .  I  am  a  carpenter. 

Mr.  Baron  Cerier.  Bow  is  the  room  oover- 

ed? 

Aforru.  With  boavds,  and  I  think  there  is  a 
tarpaulin  at  lop. 

Mr.  Baron  Charter.  How  near  is  the  common 
wwerloitr 

Morrie,   It  is  above  eighteen  feet  from  it. 

Mr.  Baron  Carter.  Is  it  ofiensive  P 

iiorrit.  I  don't  think  thereis  any  thing  of- 
liMiiive. 

Mr.  Ward.  Do  you  know  whenit  was  built  P 

Morrii.  It  was  built  about  four  or  Ave  years 
ego. 

■        '■  Gvertton  sworn. 

Acton.  What  did  you  hear  Mr*  Demotet  say 

edncerningme? 

OventoH.  I  heard  Mr.  Demotet  say,  he 
would  hang  Acton,  right  or  wrong,  to  be  an 
emnple  to  all  other  gaolers ;  and  that  he  was 
maintained  by  some  gentlemen  to  hang  him. 

■Mr.  Ward,  How  long  ago  was  it  that  you 
heard  bin  say  this  ? 

Qoertton,  It  was  the  fourteenth  day  of  July 
last,  in  the  cellar  of  the  Fleet  prison. 

Mr.  Mareh.  How  came  you  to  be  in  the 
Fleet? 

Oventon,  I  went  backward  and  forward  lo 
the  Fleet. 

Mr.  MardL  What  are  yon  f 

Overston,  A  servant,  I  live  in  SislterilMM^ 


Mf  •  Detnoiet  was  vaHed,  to  conrroBt  Ovw^on, 

Mr.  Mank.  Do  you  know  that  woman? 

Demotet,  I  do. 

Mr.  Monk.  What  was  it  yon  said  to  her  P 

Demotet.  I  said,  1  would  say  nothing  but 
(he  truth,  and  do  nothing  but  what  the  law  re* 
quired. 

Mr.  Marth,  Overston,  What  was  it  Demotet 
said  to  you  on  the  14th  of  July,  in  the  Fleet 
prison  P 

Ovtrgton.  He  wss  in  the  cellar  there,  and 
said  he  would  swear  against  Mr.  Acton,  ri^ht 
or  wrong,  in  order  to  nuJce  an  example  of  4um. 

DcomUt.  1  said,  I  would  ssy  what  was  trnth. 

BUaahetk  Ctaytan  sirom. 

Acton.  What  did  you  hear  Demotet  say? 

CUjfton,   In  the  oeHar  in  the  Fleet  pc^on  P 

Mr.  Marsh.  Mistreas,  hold  i  were  not  yon  a 
prisoner  in  the  MarshahM  P 

Clayton,  I  was  a  prisoner  there  twelvn 
months ;  but  heariMf  that  Demotet  had  sworn 

Xinfct  Acton,  I  had  a  mind  to  talk  with  hhn 
ot  it ;  and  he  said,  that  ActOtt  had  killed  a 
bundled,  and  that  he  wonkl  be  revenged  of 
him,  if  he  swore  himssifto  the  ^levil. 

Mr.  Marsh,  She  was  a  prisoner  in  the  Mar- 
sbalsea,  how  came  sho  into  the  FteetP 

Mr.  Baron  Carter.  How  came  you  there  f 

Cidijfton.  I  wentto  Mrs.  Oventon,  sho  was 
at  one  Mr.  Solas  wife's. 

Demotet.  (In  a  passkm.)  She  is  an  oU  bawd, 
and  brought  whores  to  Solsa. 

Mr.  Baron  Carter.  Yon  most  not  behais 
yourself  ill  to  witnesses. 

Demeiet.  What  ahe  has  said,  is  not  tmOi 

John  Hull  9wom. 

Acton,  Please  to  ask  him,  what  Demotst  do* 
dared  to  him. 

Hull,  Mr.  Demotet  declared,  that  ho  wonkl 
hang  Acton  r^ht  or  wrong,  to  be  an  osnmpic 
"to  an  other  gaolers. 

Mr.  Ward.  Thereis  a  verv  ranarkaUe dif- 
forenee  tn  the  witnesses,  in  roatisn  lo  the  phMM 
the  man  was  supposed  to  go  to,  after  ho  came 
out  of  the  Stroiy  Room. 

Mr.  Baron  Csrisr.  GentlemsB  of  the  jury, 
the  prisoner  at  the  bar  stands  indiotod  for  the 
mnnler  of  Robert  Newton;  the  indiotment  seta 
forth,  that  he  put  him,  wrainst  his  will,  into  a 
place  called  the  Strong  Room,  and  kept  him 
there  fourteen  days ;  that  there  were  nnwhoi* 
some,  Boisooio  smells  j  that  it  was  flamn  and 
wet,  and  that  ho  got  a  dislemper  there  where- 
of be  died.  To  prove  this,  they  oaUed  several 
witnesses.  The  first  was  captminTudman;  ho 
says,  that  he  knew  Newton  and  Hartness,  and 
that  they  broke  ont ;  and  in  a  month  or  two 
after,  Newton  was  taken  again,  and  hroo^ht 
into  the  lodge,  and  ironed,  and  then  earned 
into  the  Strong^  Room;  ho  saya,  that  there  is  a 
Uttlo  hole  to  put  in  drink;  and  says,  that  before 
Newteo  went  into  this  pfooe,  bo  wai  n  halo, 
strong  yonngWlow* 
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Carr;  h«m%  thafclie8»wNa«ptoii  ia  the 
Manihalsta :  that  be  oania  iroaad  out  of  Um 
l«l^  an^lbat  he  waa  brought  oiit  by  Rogen^ 
and  earned  to  the  StroDg*  Koom,  and  he,  and 
Hartnesa,  raoMjaed  there  two  court  davr;  that 
Ileartoi»  wae  a  stroof;,  hale  fallow,  and  that  he 
fall  iH  in  the  Strong  Room ;  gentlemen,  it  waa 
of  the  g^ol  distemper,  which  he  tbongbt  the 
jaandiee,  sodi  as  they  were  used  tts  no  un- 
common disease.  He  waa  asked  then,  whe- 
tlier  the  Strong  Room  waa  opened  ou  davs, 
and  locked  no  on  nighta ;  he  eaya,  that  aner 
taw  or  three  days,  tliedoor  was  opened  on  daye. 
^-Heaays,  gentlemen,  that  there  waa  no  drain 
to  carry  off  the  woter-;  that  the  eun  does  not 
▼isit  it;  that  it  ia  built  in  a  comer  in  the  yard, 
and  the  son  does  not  shine  upon  it,  and  says, 
that  wet  comes  from  the  top;  that  he  was  with 
Newton  a  week  before  he  died,  and  Newton 
said,  that  the  confinement  was  the  occasion  of 
his  death,  and  the  witness  thinks  so  too.  He 
aaya,  gentlemen,  Hartnesa  was  all  the  time- iu 
theHl^g  Room,  and  ironed,  andcangbtno 
distemper. 

Bdward  PhilKpa  says,  that  be  knew  the 
Shroog  Room;  that  there  is  a  sort  of  a  pool, 
where  the  water  settles,  that  comes  fVom  the 
oeeeasaiy- bouse  that  is  nndar  it,  so  makes  it 
damp:  and  says,  that  it  waa  sometimes  open: 
That,  ufion  asking  him  his  opinion,  if  there 
w«ra  any  noisome  smells,  ha  says,  that  it  was 
a  noisome  place,  and  not  fit  fbr  a  human  crea< 
tort  to  be  ia.  He  saya^  that  the  irona  were 
small,  and  he  beliefea  Newton  was  in  the 
Strong  Room  ten  or  twelre  days,  and -that  it 
wasao  long  before  he  was  taken  ill:  that  Hart- 
neas  waa  not  so  strong  a  man  as  Newton,  and 
he  received  no  ioiury  by  beinir  there;  but 
that  Newton's  oononement  was  the  occasion  of 
bia  aicbness. 

Robert  Smith  says,  that  he  knew  "Newton; 
that  he  was  a  lusty,  hale  man ;  but  he  can'rsay 
that  he  waa  sick  m  theStrong  Room ;  he  was 
in  it,  and  saw  it  opened. 

Mr.  Demotet  says,  that  he  knew  Newton  : 
that  he  brehe  out,  and  was  retaken,  and  was 
l>ot  m  the  Strong  Room,  and  continued  there 
fourteen  or  fifteen  dajrs,  on  the  ground,  without 
harioff  a  bed ;  that  he  came  out  of  the  lodge 
inNied,and  Acton  came  and 'followed  him,  and 
saw  him  locked  up  in  the  Strong  Room;  that 
Iria  wife  came  to  see  him,  and  he  died  in  three 
orfonr  dare  after  he  came  into  the  sick  ward; 
and  that  the  oeeasioD  of  hia  death  was  Termin 
and  lice ;  that  the  water  came  in  at  the  top, 
and  it  was  not  fit  to  put  a  man  in ;  that  the 
floor  was  bad.  He  says,  that  he  himself  vi  -jia  in 
tlte  Stroog  Room  about  ten  minutes,  and  it  was 
infested  with  rats. 

Martha  Johnson ;  she  says,  she  nerer  saw 
him  confined. 

John  Johnson ;  he  says,  that  he  saw  New- 
ton once  in  the  Strong  BLoom ;  that  it  is  a  close 
place ;  that  there  is  no  air,  and  it  has  the  samef 
noisome  smell  as  the  common  aide,  and  the 
door  was  opened  fbr  him  to  go  and  shave  him. 

Roth  Butler  says,  that  8M  knew  Newton : 


that  ha  waa  retaken  and  pot  i»  tiie  fltHMir 
Aoein;  that  hrons  wane  put  on  ttia^  Ihg^;  tiMP 
lta>  lUl  sick  there,  and)  died  in  three-  or  flNnp 
day*  in  the  sick  ward-;  that  ahe  can't  tell  the 
occasion  of  hia  death,  unices  the  itiyury  causal 
from  hia  confinement.  She  saya,  that  th« 
Strong  Room  ia  boarded*  at  the  top,  butf  thaV 
the  rain  comes  in.  Gentlemen,  she  saya^  what 
waa  not  mentlanedi  beihre,  that  he  comphutiedit 
ofhislega. 

Nicholas  Purdan  said  nathing*  ta  the  poft*' 
pose. 

Cummins- said,  that  il  war  on  ugly*  room*;; 
that  it  WAS  never  swept,  and  waa  wet  and  dirfy.. 

Thia  is  the  aubstance  of  the  evidenoe  fbriflb^ 
king. 

The  prisoner  ia- insisted  upon  tbbeasefera* 
ONin;  it  is  said,  that  he  put  Newton  intd  tWt* 
place ;  now  says  he,  if  I*  did  not  do  it^  t  mm 
notafiTected. 

\     What  was  the  oonaeqaence ;   if  he  did  nor 
put  him  into  irons,  he  put  biro  in  the  Strong' 
'room. 

I  Hollnes,  the-  first  witnesa  fbr  the  prisoner, 
IsajFe,  hewas  there  when  the  man  came  bad^, 
{ami  said,. that  Darby  ordered  him  to-be*put*hi* 
! irona;  admit  be  had  given  orders^  the  inma' 
were  not  of  so  esctraordinary  a*  weight;  tlic^ 
room  was  not  so  bad. 

The  witnesses  called  for  theking-all  agHev; 

that  he  fell  ill  in  the  Strong  Rbom  ;   now  tfte 

witnesses  for  the  prisoner  will  shew-  y on^  tfiwr 

the  man  waa  taken-  out  of  the  Strong  ll^oih^ 

i  and  was  taken  into  the  Duke's  ward,  whervibe 

.  remained  a  considerable  time ;  that  when  Hart- 

'ness  and  Newton  were  rnieasv' under  the  ironr, 

•they   desired  to  have  relief^  and  a^ijiHed  to 

Darby^and  he  ordered  the  irona  tn  be  taken 

off.   That  is  a  confirmation  that  Darby  bad: 

the-aole  power.    This  is  the  nraimer  of  the  eri- 

'  deuce  in  his  favour.    1  f  Darby  did  do  it,  Acton 

was  not  to  answer  for  it. 

The  first  witness  is  at  a  loss  as  to  the  time  of 
tha  man's  death.  When  \ie  came  in,  accord- 
ingto  the  evidence  given  f^  the  king,  he  re- 
mained fourteen  or  fifteen  days  in  the  Strong* 
Roomj  and  waa  carried  to  the  siek  ward,  and 
died  in  three  or  fbnr  dap. 

Holmes  says,  he  was  in  Tery  good  health'; 
he  drank  with  him  sereral  times,  and  played' 
at  trap- ball;  and  he  believes  be  remained  sia:. 
weeka  befbre  he  dibdvand  that  he  died  of  the 
gaol-distemper.  He  says,  that  he  was.  re- 
tdcen  the  latter  endof  Augnst,  and  died  in  N^o-* 
vember ;  her^  are  two  months  complete ;  and 
the  witnesses  for  the  crown  account  but  fbr 
six  weeks.  He  says,  that  it  is  the  best  room 
on  the  common  side  fur  two  or  three  to  be  in  ; 
and  that  sereral,  of  his  own  knowledge,  de- 
sired to  be  there.  The  counsel  pressed  him 
very  much,  to  name  any  one  person  that  waa 
there,  by  his  own  desire ;  so  he  said,  that  one 
Thompson  was  there.  He  says,  that  it  couki 
not  rain  through,  because  it  was  just  built. 

Walter  says,  that  he  knew  Newton  in  the 
Duke's  ward ;  and  says,  that  he  was  there  about 
four  weeka;  that  ha  oeard  him  make  no  com- 
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■liiBt,  but  jail  bdbrelMWMeftmedtlMre:  He 
Mi  «  good  0|Miioo  of  tbo  8lroiifr  Room,  ooi 
nfooated  to  irwrk  ibere,  tod  my%  tbat  Im  let 
Mowtoa  hafoa  bed;  which  cootndide  ill  the 
other  etideooei.  He  was  eeked  eboot  the 
Hedf ,  end  nid,  thet  he  jgoi  theiu  by  hit  eaviofi, 
end  that  lie  let  theia  oot  to  hire. 

fiartoeie  saya,  that  she  knows  Tenr  well  that 
Newton  had  abed,  and  her  hutband  and  he  lay 
together,  and  a  captain  was  there ;  that  she 
Mvor  fband  the  roon  wet«  nor  anv  thine  tike 
it ;  that  they  went  cat  of  daye,  and  were  loek- 
omI  up  in  the^  8tionff  Room  of  nights ;  that 
Mewien  was  six  weeki  or  two  months,  before 
bo  died,  in  the  Duke's  ward ;  that  her  husband 
reoeired  no  damage.  She  says,  that  it  was  a 
ekanroom;  that  •beneferhosrd  Newton  oom- 
plain  of  his  irons,  or  ill  usage  of  the  prisoner. 
MO  says,  that  she  went  to  Darby  to  liave  the 
irons  taken  off,  and  he  ordered  them  to  be  taken 
offt  while  she  stood  by,  and  gate  directions  ac- 
cordiagly. 

'  Barton;  khe  says,  that  she  tew  Newton  in 
the  Strong  Room,  and  she  saw  a  bed ;  so  there 
are  three  witnesses  aa  to  that.  She  says,  she 
tvashed  the  room  erery  day ;  it  is  very  extra- 
ordinary, after  so  many  ha?  e  swore  it  to  be 
very  mrty.  She  says,  that  he  no? or  did 
eomplain  of  the  pnsooer ;  that  he  went 
into  the  Duke's  ward  for  aeven  weeks ;  that 
she  was  nurse,  and  that  he  died  in  No- 
▼eoibery  and  died  of  an  ague  and  fe?er; 
dwt  she  laid  him  out,  and  no? er  saw  a  finer 
eorpie ;  and  that  the  rain  ne?er  came  into  the 
Strong  Roon.  In  order  to  take  off  part  of  her 
toitimony,  she  was  asked.  Whether  ahe  was 
not  obliged  to  the  prisoner  at  the  barf  She 
aaid,  that  she  was  nurse,  and  that  she  had  three 
pence  a-pieoe  of  those  she  took  care  of; 
and  that  she  was  choeen  by  the  free  election  of 
theprisooers* 

Tne  prisoner  called  two  or  three  others,  to 
the  Strooff  Room. 

BosweU  says^  he  boilt  it,  and  that  it  was 
▼ery  wholeeomo,  and  it  waa  twenty  fear  loot 
Irom  the  common  sewer. 

Morris  says,  the  Strong  Room  was  rery 
wholesome,  and  that  it  was  better  than  any 
ground-room  on  the  common  side,  and  that 
Siere  was  a  tarpauUn  at  top. 

Of  erston  was  called  to  ioipeach  the  credit  of 
Demotet.  She  says,  that  m  the  Fleet  cellar, 
she  heard  him  say,  that  he  would  hang  Adon 
right  or  wrong,  as  an  example  to  other  gaolen, 


to  deter  them  from  being  rogues.  The  pri- 
ssaer  called  twoothm.  Elisssbeth  Clavtoni 
she  heard  hhn  s^iy,  that  he  would  hsnvr  Acton, 
though  he  sent  himself  to  the  devil ;  and  the 
other,  John  Hull,  heard  him  say,  that  he  would 
bang  Aeton  right  or  wron^.— -Demotet  being 
called  to  oonfroot  these  witoessse,  denies  he 
ever  seid  what  they  assert  lie  did.    ' 

This  is  the  evidence  on  botli  sides  ;  there- 
fore you  will  consider  if  Acton  ceased  him  to 
be  put  into  the  Strong  Room ;  for  if  lie  did  not, 
then  he  must  be  ac«|uitted :  If  he  did  put  him 
in,  ¥0u  are  to  consider,  whether  this  pbee  ie 
Sttco  a  place  as  ihey  have  set  ibrth. 

There  is  not  a  single  witness  for  the  king 
that  does  not  give  the  same  ^lecount  ef  the 
Strong  Room  :  It  is  pretty  eitreordiuary,  that 
to  a  man  the  witocsses  slioukl  remain  in  one 
opinion  for  the  self-saine  purpose ;  their  words 
were,  that  it  was  not  fit. tor  a  human  creature 
to  be  in. 

The  witnesses  for  the  king  say,  that  he  died 
in  two  or  thtee  days  after  he  was  taken  out  of 
the  Strong  Room ;  the  others  say,  that  he  liv* 
ed  two  months ;  therefore  consider,  if  he  was 
put  in  this  room,  and  it  was  not  the  ocoasiov 
of  his  death,  he  ought  not  to  be  ibund  gtuky, 
in  that  he  was  very  well  for  a  OMutb,  eome 
say  six  weeks  after ;  and  that  lie  fell  sick  of  tlie 
gaol  distemper  in  the  sick  ward. 

If  he  did  noihiug  in  relation  to  the  irons,  he 
must  be  acquitted  as  to  that. 

If  the  room  was  such  as  was  fit  fora  nMn 
to  be  put  in,  there  was  no  harm  in  putting  him 
in  there. 

If  he  did  not  die  by  duress,  by  being  put  in 
that  room,  I  believe  he  must  be  acquitted, on 
that  head. 

If  he  was  put  in  the  Strong  Room  by  Acton, 
against  his  will,  and  it  was  so  unwholesome 
that  he  caught  a  bad  distemper,  and  died  of  it, 
you  must  umI  him  guilty. 

The  Jury  agreed  upon  their  Verdict  imme- 
diately, without  going  out  of  Court. 

CL  ofArr,  Gentlemen,  are  you  all  agreed 
in  your  verdict? — Omnti.  Yes.  • 

CL  of  Arr.  Who  shall  say  ibr  you  ? 

Omnes,  Foreman. 

CL  of  Arr,   William  Acton,  hold   up  thy 
hand.    fWhich  he  did.) .  Look  upon  the  uri-: 
soner.    How  say  you.  Is  he  Guilty  cmT  tlie  rajo- 
ny  aiul  murder  whereof  he  stands  indicted,  or 
Not  Guilty  f'-^Fortman.  Not  Gnil^» 
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485.  The  Trial  of  William  Acton,  for  the  Murder  of  James 
Thompson,  at  the  Assizes  held  at  Kingston-upon-Thamesj  in 
Surrey,  before  the  Honourable  Mr.  Baron  Carter^  August  2 : 
3  George  11.  a.  v.  1729. 


'    Saiurdat/y  Augutt  2, 1729. 

William  acton  hnwing  been  before  ar. 
ndiriied  ibr  the  morder  of  James  Thompaon, 
and  pleaded  Not  Goilty,  the  counsel  proceeded 
as  follows : 

'  Mr.  Middieton.  My  lord,  and  you  gentle* 
men  of  the  jury,  I  am  of  counsel  for  the  king. 
The  indictment  aets  fbrth-^ 

.  We  will  call  our  witnesses  to  prore  the  fact 

Mr.  Marsh,  My  lord,  and  you  gentlemen 
of  the  jury,  the  erideoce  for  the  king  against 
the  prisoner  at  the  bar  for  murdering  one 
iaaes  Thompson,  is  to  this  effect :  tlut  the 
poor  roan  had  the  misfortune  to  be  troubled 
tritb  a  diabetes ;  and,  according  to  the  account 
given  of  that* distemper,  it  does  occasion  |>er- 
aoiis  to  void  a  great  deal  of  water.  Tlie  pri- 
•oncr  was  so  far  from  compassionating  of  him, 
that  he  put  him  against  his  will  into  the  Strong 
Koom,  and  he  lav  there  ten  d^ys  or  more  in  a 
bad  condition  ;  that  no  regard  was  had  to  him ; 
lie  waa  there  suffered  to  continue  without  a  bed 
till  his  left  side  mortified,  it  was  a  Tery  bad 
place.  Some  of  the  witnesses  for  the  prisoner 
did  give  an  account  of  it,  that  it  was  omit  for 
felons  and  pirates :  this  place  was  built  up  for 
them,  that  is  now  said  by  the  prisoner  to  be  the 
'best  room  in  this  gaol.  One  of  the  witnesses 
in  the  last  cause  spoke  of  the  pirates  being  put 
there.  When  Thomp^n  waa  in  this  place, 
this  was  done ;  his  miserable  condition  was 
represented  to  Acton,  and  he  made  use  of  a 
very  harsh  expression,  *  Damn  him,  let  him  lie 
there,  and  perish.'  We  will  call  our  witnesses 
to  shew  the  fact,  and  it  must  be  left  to  you  to 
consider  whether  he  is  guilty  or  not. 

There  was  so  little  care  taken  of  this  man, 
-that  after  he  was  carrieil  into  the  Duke's  ward, 
he  was  suffered  to  Be  put  again  into  this  place, 
and  there  died. 

Edmund  Cuwtmins  sworn. 

Mr.  Marsh,  Did  you  know  James  Tkomp- 
aon  ? — Cummins,  Yes. 

Mr.  Marsh.  Whose  care  was  he  under  ? 

Cummins.  He  was  under  the  care  of  Acton. 

Mr.  Marsh,  Who  put  Thompson  in  the 
Strong  Room  ? 

Cummins,  He  was  put  in  the  Strong  Room 
out  of  the  ward. 

Mr.  Afarth,  What  was  the  occasion  of  his 
being  put  there? 

Cummins,  I  don't  know  what  was  the  reason 
of  his  being  put  there ;  but  Acton  gave  that 
reason  that  the  ward  company  complained  of 
him. 
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Mr.  Baron  Carter,  He  was  asked,  who  pot 
him  into  the  Strong  Room  P  And  he  toM  yon 
the  ward  company. 

Cummins.  My  lord,  I  could  not  say  so. 

Mr.  Baron  Carter,  1  beard  you  say  so. 

Cummins,  My  lord,  1  heard  you just  now. 

iddultfc  a  witness  ibr  the  prisoner  t6  explain 
herself.  I  thought  your  lordship  wovld  ooC 
take  so  much  notice  of  one  of  the  king'a  evi- 
dence making  a  mistake.  I  came  here  to  speak 
the  truth ;  'and  if  yonr  lordship  will  not  gits 
me  leave  to  explain  myself,  1  will  go  down. 

Mr.  Baron  Carter,  Indeed  you  behave  your- 
self very  impertinently ;  but  go  on. 

Cummins,  Mr.  Acton  did  say  that  was  tbe 
reason,  that  tbe  ward  company  complained  of 
him  for  making  water. 

Mr.  Mtirsh.  How  long  waa  Thompson  in  the 
Strong  Room  ? 

Cummim,  He  was  there  five  or  six  days ;  I 
saw  him  whilst  he  was  alive  there  ;  he  lay 
thereon  nights,  and  had  no  bed. 

Mr.  Marsh,  When  you  saw  him  there,  wliaft 
condition  was  he  in  ? 

CitiiMttiif.  1  saw  hijB  m  a  had  eonditioD* 

Mr.  Marsh.  Where  dkl  he  die? 

Cwmnine*  In  the  Strong  Room. 

Mr.  Marsh,  Did  you  hear  Acton  taj  to j 
thing  fdiout  it  ?-r*CiM»mi»f.  -No. 

Mr.  Marsh.  Did  you  see  him  after  he  waa 
dead  ?-— Cicmmtnj.  I  did. 

Mr.  Marsh,  How  long  was  he  d^ad  when 
you  saw  him  ? 

Cummins,  He  was  alive  over  night,  and  I 
saw  him  dead  the  next  morning.  He  had  only 
a  ni^ht-Gfown  with  him. 

Mr.  Marsh.  Did  you  see  his  face  ? 

CuKimins.  His  face  was  disfigured  with  the 
rats ;  ]  saw  the  marks. 

Mr.  Marsh,  What  was  the  occasion  of 
Thompson's  death  ? 

Cummins,  He  might  die  by  lying  in  that 
room. 

Mr.  Marsh,  Whot  do  you,  in  youropinion, 
believe  to  ire  the  occasion  of  his  death  ? 

Cummins.  I  l>elieve  his  being  put  there  was 
tlie  occasion  of  bis  death. 

Mr.  Marsh.  How  soon  was  he  buried  after 
be  died  ? 

Cummins.  He  was  hurried  awav  in  an  hour 
or  two  after  be  died,  and  was  buried. 

Mr.  Marsh.  Who  gave  any  orders  for  hurry- 
ing him  away  P 

Cunmtins,  The  men  carried  him  away  that 
used  to  do  it. 

Mr.  Marsh.  When  was  he  carried  away? 

Cummins,  The  very  same  morning  he  died  ; 
in  two  hours  4fter. 
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Mr.  Marih.  How  loog  wai  be  in  the  Strong  I 
Kooiu?  I 

'  Oummins.  Fife,  six,  orseren  days. 
Mr.  Alan  A.  Had  be  any  bed  to  lie  on  P 
Cummins.  He  had  not. 
.  Mr.  Marsh.    I  ask  you,  whether  you  saw 
him  carried  to  the  Strong  Room,  %Dd  whether 
Acton  was  preieot  f 

CumiiK'iif.  Mr.  Acton  was  there ;  and  the 
ttian  was  onwiMittgto  go,  and  desired  to  stay  ; 
but  ActoD  said,  be  shouki  not. 

Matthew  Brandon  »wom, 

Blr.  Marsh.  Did  you  know  captain  Thomp- 
ionf 

Bmndan,  1  did ;  be  was  in  the  same  ward  f 
beloBged  to,  which  is  called  Pomp  ward.; 

Mr.  Mar$h,    Had  he  any  iniirmitj^  f 

Brandon,  When  he  was  in  the  ward  he 
■lade  a  little  water  ;  and  some  complaint  was 
made,  and  be  was  turned  into  theStrong  Room. 

•  Mr.  Marsh,  Did  yoo  ? isit  him  when  be  was 
there  P 

-  Brandoi^    Sereral  times. 

Mr.  Marsh,  l>id  yon  bear  Acton  gire  any 
orders  about  his  being  there P 

-  Bramdon,  1  did  not. 

Blr.  Manh.  How  long  did  he  lie  there  P 
Brandon,  Ten  days ;  then  be  was  remanded 

back  to  his  ward,  and  lay  there  one  night :  and 

then  remanded  back,  and  put  in  tl^  istrong 

Jtoon  again. 

Mr.  Marsh*  Did  be  tell  you  any  thing  P 
Brandon,  tie  told  me,  that  he  was  unwilling 

to  go  back  to  the  Strong  Room,  for  that  it  would 

be  bis  death. 

-  Mr.  Marsh,  Did  you  visit  bim  there P 
Brandon.  Several  times;  and  the  first  time 

I  saw  bim  he  had  nothing  to  lie  on,  and  1  fur- 
nished bim  with  a  piece  of  a  blanket,  and  ai\er 
'With  a  piece  of  a  quilt. 

Mr.  Marsh,  How  long  was  it  before  be  died 
that  you  saw  him  P 

Brandon*  I  saw  him  two  days  before  bu 
Aeath. 

Mr.  Marsh.  What  condition  was  he  in  P 

*  BramUm,    He  could  not  stir ;    three  or  four 
days  before  he  died,  he  lay  on  his  left  side. 

Mr.  Marsh,  Did  you  not  see  one  of  bis  hips 
Tery  sore,  angry,  and  bad  P 

Mr.  Baron  Carter.  Yon  know  yon  must  not 
lead  the  evidence. 

Brandon,  There  was  a  very  bad,  angry, 
sore  place. 

Mr.  Marsh,  \Vhere  was  itP 

Brandon,  It  was  in  one  of  his  thighs. 

Mr.  Marsh.  When  did  yon  see  it  P 

Brandon.  It  was  so  when  he  was  in  that 
room ;  I  don't  remember  it  before. 

Mr.  Marsh,  Did  capt.  Thompson  complain 
to  yon  of  any  thing  ? 

Brandon.  He  complained,  before  he  went  into 

r  the  Strong  Room  aseaind  time,  if  he  was  to 

go  in  there  again,  it  would  be  the  death  of  bim. 

Mr.  Marsh.  How  many  days  was  it  after  he 
;  was  pnt  in  again  to  the  Strong  Room  before  be 
distl. 


Brandon,  I  can't  justly  say,  but  I  believe 
about  six  or  eight  days. 

Mr.  Marsh.  Where  did  he  die  P 

Brandon,  In  the  Strong  Room. 

Mr.  Marsh,  Did  you  see  bim  after  be  was 
dead  ? 

Brandon,  I  sawbim  the  next  rooming  after ; 
h'ls  thigh  l«)oked  not  qoite  so  angry,  but  tbcro 
was  a  sore  place  there. 

Mr.  Marsh,  Did  you,  in  behalf  of  the  cap- 
tain, make  any  anplicatioo  to  Acton  P 

Brandon,  Wilsoo,  Cummins,  and  myself 
went  to  Acton,  and  represented  his  condition  to 
bim,  and  desired  he  would  bepleaseti  to  let  him 
go  to  the  sick  ward  ;  and  Acton  bid  Wilson  go 
about  his  business ;  and  that  was  all  the  answer 
we  could  get. 

Mr.  Marsh,  When  yon  saw  him  after  h# 
was  dead,  did  you  see  any  marks  about  bim  P 

Brandon,  f  saw  his  nose  and  ear,  and  part 
of  bis  cheek  eat  an-ay. 

IFi//uiin /(enmity  tworo. 

Mr.  Marsh,  Did  yom  know  JaoMS  Thomp* 
sonP 

Jeiifiifi|[«.  Yes ;  be  was  a  prisoner  in  the 
Marsbalsea,  in  1796. 

Mr.  AfarsA.  Had  he  any  distemper  then  P 

Jennings.  He  bad  no  distemper  when  ho 
first  came  into  the  ward. 

Mr.  Ameron.  What  was  the  occasion  of  his 
being  removed  out  of  the  ward  P 

Jennings,  They  found  fault  that  be  was 
troubled  with  a  diaiietes. 

Mr.  Ameron,  Did  yon  hear  Acton  give  any 
orders  to  carry  him  to  the  Strong  Room  P 

Jennings,  Acton  did  order  bim  into  the 
Strong  Room. 

Blr.  Ameron.  How  long  did  be  remain  there  P 

Jennings.  He  remained  there  eight  or  ten 
days,  at  lirst,  and  then  was  put  into  the  Pump 
ward,  and  itayed  there  two  nights,  and  then 
was  put  iato  the  Strong  Room  again. 

Mr.  Ameron,  Did  Acton  order  him  in  again  P 

Jennings.  1  heard  Acton  order  him  to  be  put 
there  again. 

Mr.  Ameron,    What  were  you  then  P 

Jennings,  1  was  then  one  of  Acton's  watch- 
men ;  1  went  to  see  the  gentleman,  and  lie 
said,  be  should  certainly  perish  if  continued  in 
that  place ;  and  I  desirecl  Acton  to  have  him 
removed ;  and  Acton  said.  What  business  have 
you  to  meddle  with  itP  Let  him  die  like  a  son 
of  a  bitch,  and  be  damited. 

hlr.  Ameron.  What,  in  your  opinion,  was 
the  occasion  of  his  death  P 

Jennings.  I  believe  his  lying  there  in  that 
place  was  the  occasion  of  his  death. 

Mr.  Marsh.  It  was  represented  to  be  a  clean 
room,  was  it  washed  P 

Jennings.     1  don*t  believe  it  was. 

Mr.JlfarsA.  How  long  were  you  belonging 
to  the  MarshalseaP 

Jennings.  I  lived  four  years  out  of  seven 
there. 

Mr.  Marshy  Was  it  washed  during  that 
timeP 
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JetuUngt,  It  WAS  very  teldoin,  if  ever  washed. 

Mr.  Marsh.    Did  vou  go  into  ike  room  ? 

Jennings,  I  have  been  in  it  seYeral  times ;  I 
have  rouif  h  swept  it. 

JMr.  Marsfi.  Is  it  dry  at  top  P 
;   Jennings,    No,  the  rain  comes  in. 

Mr.  Richardson,  Had  captain  Thompson 
committed  any  crime  before  be  was  put  in 
there? — Jennings,  No. 

Mary  Seashand  sworn. 

Mr.  Marsh.  Did  you  know  capt.  Thompson  ? 

Seashand.  I  remember  him  y  he  was  a  pri- 
soner in  Pump'Ward,  and  be  was  removed  from 
thence  into  the  Strong  Room ;  but  I  don't  know 
upon  what  occasion. 

Mr.  Marsh,  By  whose  order  was  he  carried 
there  ? — Seasband.  By  Mr.  Acton's. 

Mr.  MarsK    How  do  you  kQ,owf 
:    Seashand.   Thompson  said' so. 

Mr.  Marsh.  You  never  heard  Acton  give 
orders? — Seashand.  No. 

Air.  Marsh.  Did  yon  see  captain  Thompson 
ivben  in  the  Strong-Iloom  P 

Seashand,  I  did ;  he  had  no  bed. to  lie  on, 
and  the  wet  was  under  him. 

Mr.  Marsh.  How  long  was  it  before  he  died, 
that  you  saw  him  ? 
.    Seashand.  I  saw  biro  the  minute  he  died. 

Mr.  Marsh.  Did  he  then  declare  any  thing 
to  you  ? 

Seashand.  He  declared  nothing  to  me  then ; 
but  tiiree  days  before  he  died,  a  gentleman 
came  in  to  see  him,  and  Thompson  told  him, 
it  would  be  the  occasion  of  his  death  if  he  was 
not  removed. 

.    Mr.  Marsh.    What  condition  was  he  in  in 
the  Strong  Room  ? 

Seashand.  His  left  side  morti6ed,  which  was 
occasioned  by  bis  hard  lying  on  the  ground, 
and  in  the  wet. 

Mr.  Marsh.  Was  not  part  of  his  face  eat 
away? 

Seashand.   The  rats  had  eat  out  his  left  eye. 

Mr.  Marsh.  How  long  did  he  continue  in 
the  Strong  Room  ? 

Seashand.  1  can't  say  bow  many  days,  I 
believe  he  was  there  three  weeks. 

Mr.  Marsh.  How  do  you  know  that  his 
face  was  eaten  away  by  the  rats  ? 

Seashand,  1  have  reason  to  koow,  for  they 
were  very  troublesome  when  I  was  there. 

Mr.  Marsh.  Was  it  a  proper  room  to  put 
any  one  in  ? — Seashand,  No. 

hlr.  Marsh.    Was  it  swept? 

Seashand.    1  never  saw  it  swept ;  I  was  in  it 
from  the  first  of  January  till  the  sixth,  night 
and  day. 
;    Mr.  Marsh.   Was  H  washed  ? 

Seashand.   It  was  not  washed  while  I  was 
there ;  there  wara  tsrveral  banrows-fuU  of  dung 
in  it  then. 
.    Mr.  Marsh.    What  was  there  in  it  ? 

Seashand.    Wet,  and  straw,  and  dirt. 

Mr.  Marsh.   How  did  it  somJI  ? 

Seashand.  Yerjf  badly  i  1  hava  seen  tbtre  a 
score  of  rats  at  a  luae. 


Acion*  Please  to  ask,  what  time  of  the  daj 
captain  Thompson  died. 

Mr.  Baron  Carter.    What  say  you  to  that  f 

Seashand,  He  died  about  six  o'clock  in  tkn 
morning,  and  was  buried  before  ten. 

Acton,   Who  gave  directions  for  his  burial?: 

Seashand.    I  don't  know. 

Acton.  Was  there  any  person  to  vieiT  tb# 
body  ? — Seashand.  There  were  no  seardiers. 

Acton.    Who  sent  yon  to  capt.  Thompson  P 

Seashand'  Nobody  sent  me,  I  went  of  my 
own  accord ;  I  carried  him  twice  mutton  broth. 

Thomas  Snape  sworn. 

Mr.  Ward.  Did  you  know  capt.  Thompsoii  P 

Snape,  Yes,  he  was  first  in  the  Pump-ward^ 
and  went  from  thence  into  the  Strong  Room.  .• 

Mr.  Ward.   By  vrhose  orders  ? 

Snape.  1  can't  tell ;  he  was  removed  from  tba 
PumpAvard  to  the  Strong  Room,  and  was  thtfe 
for  some  tio^,  and  then  went  into  Pomp-waM 
again,  and  was  there  some  small  time,  and 
then  carried  back  again  to  the  Strong  Room.  > 

Mr.  Ward.  How  long  did  he  continue  in  the 
Strong  Room  the  second  time  ? 

Snape.  He  was  there  nine  or  ten  days  batii 
times. 

Mr.  Ward.  Did  he  diein  the  Strong RoonP 

Snape.  Yes. 

Mr.  Ward.  Did  yon  see  him  after  he  waa 
dead? 

Snape.  Yes,  I  saw  his  corpse  laid  out,  and 
his  side  was  very  bad ;  it  was  black,  and  turned 
as  to  a  mortitication. 

Mr.  Ward.  How  long  was  it  before  he  died 
that  you  saw  him  P 

Snape.  Three  or  four  days. 

Mr.  Ward.  Did  he  make  any  complaint? 

Snape,  No. 

Acton,  Was  he  confined  there  all  the  time^ 
or  did  be  go  about  ? 

Snape.  I  saw  him  go  out  and  in  to  tbe 
Strong  Room.         ' 

Mr.  Ward.  When  was  he  laid  out  ? 

Snape.  Between  six  and  seven  o'clock  ia 
the  morning. 

Eleanor  Ewer  sworn. 

Mr,  Ward.  Did  you  know  captain]  Thomp- 
son? 

Ewer,  I  remember  the  captain  ;  he  was  ini 
good  health  when  he  went  into  tfaol. 

Mr.  Ward,  When  did  he  die? 

Ewer.  He  died  the  9th  or  10th  of  July. 

Matthew  Bacon  sworn. 

Mr.  Marsh.  Did  you  know  captain  Thonp- 
P 


Bacon.  I  did ;  he  was  arrested  and  put  into 
prison  the  latter- end  of  May,  1736.  1  rememt 
ber  he  was  brought  into  the  Pump -ward,  and 
continued  there  three  weeks;  and  then  was 
removed  to  the  Strong  Room  P 

Mr.  Marsh.  How  long  did  he  continne  in 
the  Strong  Room  P 

Bacon,  He  lav  there  about  ten  nights,  and 
tbeucame  into  toe  Pump -ward,  and  remaiBiHl 
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A  hi^ht  or  two ;  And  from  the  pump-ward, 
went  back  a^n  to  the  Btroogf  Room. 

Mr.  Marsh,  How  long  was  be  io  (he  Strong 
lUbm  the  aecoiKi  timef 

Bacon,  He  was  there  aboot  ten  days  more 
before  he  died. 

Mr.  Marsh,  Did  yon  see  him  there,  the 
kttc^-part  of  the  thne,  before  be  died  ? 

Bacon,  1  did. 

Mr.  Marsh.  In  what  condition  did  be  be  ? 

Bacon,  lie  had  btmdled  up  a  piece  of  a 
blanket  to  lav  his  head  upon. 

Mr.  Marsh,  Did  be  make  any  complaints  of 
bis  hardsbiiis  ? 

Bacon,  He  said,  a  day  or  two  before  be 
died,  that  the  crael  mage,  and  Ijriug  bard, 
would  kill  him. 

Mr.  Marsh,  Did  he  complain  of  any  sore, 
Or  hurt,  or  of  bis  side  ? 

Bacon,  1  can't  say  be  did  ;  but  after  be  was 
dead,  bis  left  hip  appeared  black.  _. 

Mr.  Marth,  What,  in  jomr  opinion,  wtt  Se 
cocasion  of  bis  death  T 

Bacon,  The  hard  and  cruel  usage  was  the 
occasion  of  his  death. 

Mr.  Marsh,  Was  the  Strong  Room  washed, 
or  swept,  or  kept  clean  ? 

Bacon,  It  was  not;  and  if  any  person  swdl^, 
10,  they  did  not  swear  true. 

Mr.  Baron  Carter,  Were  you  there  erery 
day  ? — Bacon,  1  can't  sav  every  day. 

Mr.  Richardson,  Was  It  fit  to  put  a  man  in  ? 

Bacon,  It  was  contrived  for  a  punishment, 
for  people  who  had  committed  great  crimes 
igainat  the  goternment. 

Mr.  RicJuirtUon,  Were  there  other  rooms 
fit  t(»  put  Thompson  in  ? 

Bacon,  Yes,  tliere  were. 

Mr.  Richardson,  Was  there  any  application 
to  have  him  removed  f 

Bacon.  There  was  none  by  me. 

Peter  Purchace  sworn. 

BXr.  Ward,  What  part  of  the  prison  was 
Thompson  confined  in  ? 

Purchace,  He  was  first  in  the  Pump- ward, 
and  was  taken  out  of  that  room  contrary  to  bis 
inclination,  and  put  in  the  Strong  Room. 

Mr.  Ward,  How  do  you  know  it  was  con- 
trary to  his  inclination  f 

Purchace,  He  oAen  said  so. 

Mr.  Ward,  Did  you  see  him  remoTed  from 
the  Puinp  ward  to  the  Strong  Room  f 

Purchace,  Yes. 

Mr.  Ward*  Was  he  carried  there? 

Purchace,  No,  be  walked  there. 

Mr.  Ward,  You  were  by  when  he  went  bto 
tbe  Stroni^  Room  ? — Purchace.  Yes. 

Mr.  Ward.  Were  you  by  when  Acton  gave 
orders  to  offrry  him  there  f — Purchace,  No. 

Mr.  Ward.  Who  Was  with  Thompson  when 
be  went  there  ? 

Purchace.   NichnTs  and  Rogers  went  along 
wiih  him  ;   and  they  said,  they  had  orders  to 
go  to  the  S(ron;f  Room. 
.  Mr.  Ward,    Uow  long  did  he  contloae  in 
the  Strong  Roam  f 


Putehaee.  tcanHbeeertahioftlietiiiie. 

Mr.  Wani,  Botyoa  saw  bim  ia  the  Strong 
Room? 

Purchace,  1  frequently  TfsSted  bias  in  the 
Strung  Room. 

Mr.  Ward,  Did  yoa  obsenre  that  it  was 
washed  or  cleansed  ? 

Purchace.  It  waa  not,  doring  Ibe  thne  I  was 
a  prisoner  tliere. 

Mr.  Ward.  What  kind  of  a  place  was  it  ? 

Purchace,  It  was  a  wet,  damp,  nasty  place, 
not  fH  for  •  Ghristmn  to  be  io. 

Mr.  Ward,  Do  you  know  of  «ny  appNcalioii 
ihade  to  Acton  coneermn);  captain  Thompson  P 

Purchase,  Wtlaon  and  I  went  to  the  kNige  to 
enquire  for  Actou,  and  told  bim,  that  ThomiMOil 
said,  the  cnnflnentcnt  in  that  miserable  place, 
would  be  the  cause  of  bis  dealb,  and  be  da- 
sired  to  be  removed  to  another  place ;  but 
Acton  would  not  hear  us,  but  bid  us  go  about 
onr  bnsineas. 

Mr.  Ward,  When  did  you  see  bim  last,  be* 
fore  he  died  f 

Purchace,  I  saw  him  the  night  before  bo 
died  ;  and  he  then  said  that  the  eonfUiemeot 
in  that  place  would  be  his  death. 

Mr.  IVard,  Dkl  yoo  see  htm  after  he  waa 
dHid? 

Purchace,  T  saw,  his  body ;  he  bad  on  bio 
thigh  aomctbinff  like  a  mortincation. 

Mr.  Ward.  What  was  the  occasion  of  his 
death  ? 

Purchace,  I  beliere  lying  upon  the  bars 
boards  was  the  occasion  of  his  death. 

Mr.  Ward.  Was  there  any  water  in  the 
room  f 

Purchace,  At  some  times  there  was ;  when 
it  rained,  the  water  came  in  at  top ;  1  bars 
seen  the  rain  come  in. 

John  Wiiton  sworn.. 

Mr.  Mirth.  Did  yon  know  captain  Thomp- 
son.* 

Wilson,  Ycjr,  he  was  committed  a  prisoner 
the  latter  end  of  May  ;  he  was  a  fortnight  or 
three  weeks  in  the  Pump- ward. 

Mr.  Marsh,  What  sort  of  a  man  was  he  f 

Wilson,  Ue  was  a  hearty,  strong  n^an,  of  a 
merry  disposition,  kinging  simgs,  and  chorus's. 
He  was  in  the  pump- ward,  and  after  was  pnt 
into  the  Strong  Room ;  some  people  came  to 
fetch  him,  and  said  it  was  by  the  order  of 
Nichols,  Rogers,  and  others. 

Mr.  Marsh,  How  long  did  he  remain  there  f 

Wilson,  He  remain^  there  a  week  and 
better,  in  a  bad  condition. 

Mr.  Marsh.  Had  lie  any  thing  to  lie  on?  ^ 

Wilson,  Ue  bad  on  a  banyan  camMet  night 
govin,  but  lay  u|>on  the  bare  floor,  which  was 
wet  with  the  water  that  came  in. 

Mr.  Marth.  Where  did  the  water  coma 
from  ? 

Wilson.  It  came  from  the  top  of  the  room ; 
I  saw  it  rain  through. 

Mr.  Marsh.  Could  become  out  ? 

Wilton,  He  bad  a  power  of  coming  out  of 
the  roon  in  the  day-time,  btit  he  bad  no  potrSS 
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6f  oomklff'to  h^  any  wh^rt  eb«  otr  nights  ^  hv 
lay  two  days  in  the  Pump- ward,  and  then  was 
pill  into  tlie  Strong  Room  again  ;  and  then  de- 
sired me  to  go  to]  the  Petitioning  room,  to  get 
iliiB  into  another  place. 

Mr.  Marth,  Did  yea  make  any  app1icatie» 
hi  bis  bebolf  P 

Wilion,  I  went  with  Parchace  to  Acton,  hot 
was  not  heard. 

Mr.  Manh.  What  did  Aetoo  say  to  yon  ? 

WUtm.  1  began  lo  tell  the  story  relating  to 
the  man's  misery,  and  Acton  aaid  — - 

Mr.  Mnrtk,  What  did  yorf  tell  Acton? 

WiUpn,  1  said,  he  wonid  perish  if  not  re- 
moved^; and  Acton  bid  me  go  and  trouble  my 
Lead  with  my  own  business. 

Mr.  MmL  bid  lie  order  him  to  be  taken 
out  of  the  Strong  Room  ? 

Wihotu  No.— -I  then  went  to  the  nnrse  of 
the  sick  ward,  to  desire  her  to  entertain  him 
in  that  ward ;  and  she  would  not  do  it,  because 
sho  had  not  orders  I  so  he  continued  in  the 
Strong  Room  rery  miserable.  1  took  him  out, 
and  pfai  him  in  the  chimney  corner  to  dry 
himself;  and  when  he  came  to  dry  himself  be- 
fore the  fire,  he  smelt  very  ugly  and  nasty 
(this  was  aAer  the  second  tinoe  of  his  going  into 
the  Strong  Room) ;  then  he  went  back,  and 
lay  Ysry  miserably  for  three  or  fonr  days. 

iVIr.  Ward,  Did  you  ever  see  the  Strong 
Room  washed  ? 

WUwn,  I  never  saw  it  washed  all  the  time 
the  captain  was  there;  within  these,  twelve 
months,  or  withhi  these  six  months,  it  bas  been 
washed. 

Mr.  Ward.  Was  it  covered  at  top? 

WUton.  There  was  a  tarpaulin  laid  over  it 
lately,  since  he  was  there. 

Mr.  Ward,  What  state  and  condition  was 
it  in  when  Thompson  was  there  f 

Wilton,  It  is  m  a  better  state  and  condition 
now ;  I  have  seen  the  water  pour  in,  and  it  was 
in  as  bad  a  state  when  he  was  there,  as  ever ; 
and  there  was  no  tarpaulm  put  upon  it,  till 
within  these  twelve  months. 

Mr.  Ward.  How  was  the  floor  ? 

WiUon,  The  floor  lies  five  inches  higher 
than  the  ground,  but  the  boards  not  being 
thiok,  they  were  grown  rotten,  with  the  great 
deal  of  water  that  settled  there  afler  a  rain,  for 
the  room  was  wor^  the  n^t  day. 

Mr.  Ward,  What,  in  your  conscience,  do 
you  believe  to  be  the  occasion  of  his  death? 

Wilson,  I  beheve,  in  my  conscience,  that  he 
was  seemingly  q£  a  strong  constitution,  and 
continued  the  same  till  his  going  into  that 
p^ce ;  and  that  the  sererity  of  the  weather, 
and  bis  hard  lyingi  were  the  cause  of  his  sick- 
ness, of  which  he  langnisbcd  and  died. 

—  Fhillipt  sworn. 

Mr.  Marsh,  Did  you  know  captain  Thomp- 
son P 

Phillips.  Very  well;  he tras troubled  \vith 
a  diahetefi  wlien  he  first  oame  in  ;  he  was  put 
in  the  Pump- ward,  and  there  he  continued 
three  weeks  or  «iiNatb;  hn  was  lhe&  removed 


.tv  the  Strong  Room:  I  saw  AetOn  and  his  twe^ 
'  servants  there. 

Mr.  Manh.  What  condition  was  he  in  ? 

PhiHips,  He  was  in  a  very  miserable,  dew 
pkMraMe  condition,  fbr  he*  l^d  that  distenipeir 
when  he  went  into  the  Strong  Room ;  he  wat 
offensive  to  the  rest  of  the  pef>p(e  of  the  ward. 

Mr.  AfcrrtA.  Did  yoi»  vfait  him- in  the  Strops 
Room? 

Fhillipt,    I  IVeqaeatVy  went  to  him. 

Mr.  Marsh.  How  long  was  he  there  befiM 
,  he  died  f-^FhiiHm.  Ten  days. 
'     Mr.  Marsh.     Did  you  see  him  there  in  $t 
good  or  bad  condition  ? 

Phillips.  He  lay  in  a  qiiserable,  deplorable 
condition. 

Mr.  Marsh.  Did  yon  nsake  any  applicattoil 
to  Acton  in  his  behalf? 

Phillips.  1  had  endeavonred  to  speak  to  him^ 
bnt  never  could  meet  with  him. 

Mr.  Marsh,  How  long  before  he  died  wtt 
it  that  you  saw  him  ? 

Phiuips.  I  saw  him  the  night  before  he  died, 

Mr.  Marsh,  Did  he  make  any  complaint  to 
you? 

Phillips,  He  said,  that  lying  in  that  condi? 
tion  would  be  the  death  of  him ;  and  saitF, 
that  it  was  by  Acton's  order  that  he  was  put 
there. 

Mr  Marsh.  When  did  he  say  this  ? 

Phillips,  Some  days  before  be  died. 

Mr.  AfarM.  Did  yon  ever  see  the  Strong 
Room  washed  ? 

Phillips,  I  was  m'the  gaol  nhie  or  ten 
months,  and  never  saw  it  washed. 

Mr.  Marsh,  How  long  ago  ? 

Phillips',  Two  or  three  years. 

Mr.  Marsh.  Did  it  rain  in  ? 

Phillips.  The  rain  did  come  in  ;  I  saw  pad- 
dles of  water  in  it  several  times. 

Mr.  Marsh,  Was  it  fit  to  put  any  one  into  ? 

Phillips.  It  was  a  terror  to  every  body  t6 
go  there. 

Mr.  Marsh.  What  do  you  believe  was  thd 
occasion  of  his  death  ? 

Phillips,  i  believe  the  diabetes,*and  lying  ill 
that  manner,  were  the  ncrasiun  of  his  death. 

Mr.  Marsh,  Was  there  any  other  room 
empty,  fit  to  put  him  in  ? 

Phillips.  There  was  a  rdom  over  against  hit 
own  ward  that  was  empt}'.  There  was  another 
room  empty,  and  proper  for  any  body  to  be 
put  in,  t  ailed  the  Petitioning  room. 

Mr.  Marsh,  Had  he  any  marks  about  him 
when  dead  ? 

Phillips.  I  saw  a  wound,  and  put  my  fist  in, 
which  looked  as  if  the  flesh  had  been  gnawed 
away. 

Mr.  Marsh.  There  was  a  ward  called  the 
Sick  Ward  ;  was  there  room  there  fbr  captain 
Thompson  ? — Phillips,  Yes. 

Mr.  Marsh,  We  shall  call  no  more  witnesses, 
There  is  stroiig  evidence  given  as  to  the  fact 
and  the  Struni^  Room. 

Acton.  With  hnmhie  submission  to  your 
lordship,  captain  Thompson  was  put  into  thn 
Pump  ward,  and  m  complaint  came  from  cap* 
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^in  TbamnMa  ;  I  Hili  BoquuDt  your  lordifaip 
vhal  WM  the  manner  of  it.  Ciptkin  Tbomp- 
•an  bad  tb«  dubeto,  and  hi*  wud-iuatca  iud 
iHatuDk,  and  Aucd  bim,  abdlook  bit  coat  Tnta 
him,  and  canird  il  a'>*ay,  and  the  man  had  not 
money  to  redeem  il,  «r  wtierewiilial  to  nao 
auy,  nod  desired  he  nuKht  go  to  loine  jtlace 
where  he  might  be  in  peace ;  I  atked  bim,  if 
there  wa«  any  particular  penon  he  deMrcd  to 
be  with,  or  iftie  would  go  into  the  tick  wmnl  f 
H« Mid,  he  had  rather  gv  iiiU  the  Strong' Room, 
br  if  he  went  into  ih«  nek  ward,  they  wooM 
Am  hiiD  there  again. 

Chritlophtr  Gotting  fwom. 

Atton.   I  disir*  he  may  give  an  accoimt  of 
what  be  knowt  aboot  captain  Tboropaon. 

Ciaiitig.  1  wai  (illiiig  at  the  lodge  door,  and 
eaptain  l'homp*on  came  up  to  Adon,  and  de- 
nred  him  to  )et  him  go  into  (he  StimgRoom  ; 
Actun  uiil,  fan  might  go  into  tbe  aidt  waid  ; 
'3,  the  men  in  the  ward  had 
....  ,  that  he  had  niber  lie  in  the 

ptnng  Itoom ;  and  Acton  made  auiwer,  you 
m^  he  there. 

Hr.  Baron  Carltr.    What  did  Ibey  taimcot 
him  about  t 

.  Ctitliag.  About  pitnogi  he  pi»ed  Jtry 
much  there. 

Hr.  Baruu  Carter.    What  answer  did  Adon 
make  hi  rn? 
.    Calling.  He  bid  him  do  what  be  would. 

Acton,  ^\^letl  be  was  in  the  Suong  Boom, 
jid  they  not  uk  to  torment  him  f 

Coiling.  Ye*. 

Hr.  BaroD  Carter.    Row  loue  did  be  lie 
there  r—Coi/in^.  Fire  or  aix  weeka. 

Acton.  Pleuse  toask  bim.if  cO|itaiu  Thorap- 
■on  iliil  not  SDV  Ik  was  mucb  behulden  to  me, 

Ootling.  Hcsaiitto. 

Aclon.    Wu  there  any  anger,  or  aoy  thing 
Jtetween  us  ? — Gosling.  No. 

Aclon.    Did  nut  uotiin  Thompson  uy,  he 
deiireil  to  go  ioto  the  strung  Room  ? 

Coiling.  He  cipreialy  deaired  to  be  removed 
into  the  Vlnfae  Room. 

Aclon.  Bad  he  a  bed  there  ? 

Costing.   Yes. 

Mr.  Ward.  What  do  von  call  a  bed  f 

Colling.  A  pillow  Mul  bbnket. 

Sir.  Richardmn.  Is  it  very  nsual  for  people 
to  lie  in  such  beds  t 

Robert  Uolmetmrom, 

Aelon.  Please  to  axk,  if  he  did  not  come  to 
mo  from  captain  TbompiOD,  and  what  was  his 

Mr.  Baron  Carter.  What  say  yon  to  ibatf 
Btilmei,  He  was  so  tormenled  by  the  ward, 
'*■"''      '-■-■-■-    -(,iHr_  Aclon,  to  desire 


gare  nim  leave,  and  offered  bim  to  go  into  the 
atcb  word. 

Aclon.  WbatwaatheoccBiionofbiadeairiog 
logntbere? 

HoliHtt.  He  wunnuljithitlEwwinlcbid 
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him,  and  ha  could  lye  si 
Strong  Room. 

Ur.  Baron  Carter.  Did  Thooipaou  eonH  up 
■long  with  you  ; 

Holma.  He  did  ;  he  was  not  aick  at  that 
time,  but  some  tima  after  hufell  sick  and  diod. 

Mr,  Baron  Carter,   Did  he  make  any  oon- 

Holma.  At  last  be  did  make  complaint,  that 
he  was  ill,  but  did  not  then  dealre  lobe  releoaed. 

Aclon.  Hod  be  liberty  to  go  in  and  out  of 
the  Stroug  Room? 

Uobnei.  He  tiad,  whenever  he  pleased,  onlj 
some  unlucky  fellowa  locked  him  in. 

Mr.  Ward.  Had  he  liberty  to  lie  out  ? 

Holan.  No. 

Mr.  Ward.  I  ask  yon  whether  Adon  went 
with  liim  to  the  Strong  Room  P 

Halna.  1  can't  say  be  did ;  be  gare  bim 
leare  to  go  into  the  Strong  Room, 

Efiiabetk  Goilingawom. 

Mr.  Baran  Carter.  How  came  capbin 
Thompson  to  be  in  the  Strong  Room  f 

Mrs.  Galling.  By  his  own  desire ;  he  was 
tnmbled  with  an  inHrmily. 

Mr.  Baron  Carter.  Howdo  jouknowit  wu 
bjhisowndesireP 

Mrs.  GaiHng.  I  heard  him  sarso. 

Mr.  Baron  Carter.  Had  he  liberty  to  go  out 
night  or  day  f 

Coiling.  He  had  the  liberty  to  come  in  and 

Hr.  WarH.  What  are  yonf 

Hn.  Ootling.  Hy  husband  is  a  prisoner. 

Hr.  Ward.  I  salt  you  whether  lie  bat  avjr 
□Sire  in  IhegaolF 

Mrs.  Coiling.  Hv  husband  took  a  room  be> 
fore  of  Mr.  Burletgn,  and  continues  under  Mr. 

Benjamin  fmcn  sworn. 

Hr.  Baron  Corfer.  Whatdoyou  koowaboat 
Thompson  T 

Braan.  He  asid,  God  bipts  Mr.  Acton,  for 
he  had  sai^d  his  life  by  putting  him  in  the 
Strong  Rnoin,  for  if  he  had  continued  In  Ibtt 
ward,  Ite  had  died.  i 

Mr.  JtirAantem.  Did  heifiTe  any  paiticulsr 
reason  why  lie  should  hsve  died  P 

Brimn.  That  if  he  made  water  in  the  room 
be  waa  to  pay  a  qusrtemof  gin. 

Vir.  Richardion.  Did  you  visit  bim  in  th* 
Strong  Riwm  ? 

Bramn.  I  iriieutimet  visited  him. 

V\t.  Rithardion.  Hsdheabedf 

Bnwn.  He  had  a  gaol  bed. 

Hr.  Baron  Carter.  Had  be  the  liberty  of 
g(Mii|;  in  and  out  F — Broan.  ¥ea.  , 

Mr.  RieKardton.  Was  not  the  Strong  Room 
a  place  nf  confinement  P 

Broicn.  Yes  J    hut  when  I  was  ■  priuincr,  I 
had  the  liberty  of  the  gate,  having  •everalcansca 
in  my  own  rigbl. 
Mi 

Acton.  What 
son  say? 

Um.  Bartom. 


irv  AirtOJi  sworn. 

\  aid  you  hear  captain  Tbomp- 

1  hmrd  him  wy  thai  ha  aikni 
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Bkrs.  Connor ;  sbe  had  been  nunt  of  the  sitif 
ward. 

Benjamin  Johnson  sworn. 


leare  to  lie  in  the  Strong^  Room,  and  that  he 
fra9  disturbed  in  his  own  ward. 

Acton.  Please  to  ask,  if  he  did  nut  say,  that 
he  had  rather  go  to  the  Htron}^  Room,  than 
eometo  the  sick  ward. 
•     Mr.  Baron  Carter,  Answer  that. 

Mrs.  Barton.  He  said,  he  roi)(ht  have  gone, 
if  he  would,  into  the  sick  ward,  but  he  had 
rather  go  to  the  Strong  Room,  because  be 
could  be  there  in  peace. 

Acton,  Had  he  a  bed  in  the  Strong  Room  f 

Mrs.  Burton,  Yes,  such  a  bed  as  poor  people 
lie  on,  a  flock -bed;  it  was  a  broad  bolster, 
which  be  conid  lie  at  his  whol^  length,  and 
turn  himself  upon,  such  as  they  had  in  thegaol. 

Mr.  Baron  Carter,  Watf  he  locked  op  on 
nights? — yirs.  Barton.  No. 

Mr.  Ward,  She  is  kept  by  Acton ;  she  had 
Ihree-pende  out  of  every  prisoner. 

Mr.  Baron  Carter,  She  was  put  in  by  the 
gentlemen. 

Mrs.  Barton,  Yes,  or  else  they  would  hare 
tore  the  gaoler  to  pieces. 

John  Botcdler  sworn. 

Bctndler.  I  was  in  the  ward  when  captain 
Thompson  went  out ;  and  the  ward  being  un- 
easy with  him,  he  said  he  would  make  interest 
to  Mr.  Acton  to  go  into  the  Strong  Room  ;  and 
be  took  his  bed  and  bedding,  and  went  uito 
the  Strong  Room. 

Mr.  Acton.  Please  to  ask,  whether  Thomp- 
son told  biro  he  had  made  interest. 

Bawdier.  Thompson  said,  that  he  had  asked 
leave  of  Acton,  and  he  had  granted  it. 

Davcniih  sworn. 

Dofceniih.  In  the  month  of  June  17S6, 1  was 
sent  into  the  Pump- ward  to  captain  Thompson, 
and  his  ^ard-mates  swore  at  biro,  and  called 
him  nasty  son  of  a  hitch.  That  his  ward- 
mates  were  very  uncivil ;  that  he  was  troubled 
'  with  a  diabetes ;  and  he  said,  he  would  desire 
11  r.  Acton  to  let  him  go  to  the  Strong  Room  ; 
ami  the  next  day  1  saw  a  woman  washing  of  it. 
"When  he  was  there,  1  asked  him  several  times 
if  he  wanted  any  tbini^;  for  Mr.  Wittingham 
said,  he  would  relieve  him  if  he  wanted  for  any 
thing ;  and  be  said  the  woman  of  the  sick  ward 
came  to  him,  and  he  wanted  for  nothing. 

Robert  Walker  sworn. 

Mr.  Baron  Carter.  What  do  you  know  about 
captain  Thompson  % 

Walker.  He  was  carne<l to  the  Stronfif  Room 
by  his  own  consent ;  and  asking  him  the  next 
ii^^rniDg  how  he  did,  he  said,  Extraordinary 
well. 

Mr.  Baron  Carter,    Had  he  a  bed  there  ? 

Walker.   Yes. 

Mr.  Baron  Curter,  Did  he  complain  of  any 
illness  ? 

Walker.  I  saw  the  people  making  game  of 
him. 

Mr.  Baron  Carter.  Wat  he  locked  up  on 
m\gUtfi?^Walker,  No. 

Acton.  A  nurse  Mt  ap  with  hiqa  on  nights. 


Mr.  Baron  Carter,  What  have  yon  to  aay^ 
to  Thompson's  coiisenting  to  go  to  the  Strong 
RooroP 

Johnson.  I  spok^  to  him  two  days  before  h% 
weut  there ;  and  he  said,  he  should  be  glad  if 
Acton  would  grant  him  the  favour  of  lying 
there. 

Mr.  Baron  Carter.    Had  he  a  bed  there  P    * 

Johnson,  I  saw  him  carry  his  bed  there; 
and  he  thanked  God  that  Mr.  Acton  was  so 
good  to  let  him  lie  there,  for  he  hoped  it  would 
be  the  saving  of  his  life. 

Ralph  Malban  sworn. 

Mr.  Baron  Carter.  What  do  yon  know  of 
captain  Thompson  P 

Malban.  I  can  say  nothing,  but  that  when 
I  was  in  the  ward  one  niffht  1  saw  a  great  deal 
of  abuse  oflfered  him }  and  the  next  day  I  asked 
him  how  he  came  to  snffer  such  abuses ;  and 
he  said  he  had  a  noisome  distemper,  and  sri 
they  abused  him;  and  in  a  month  or  thr«e 
weeks  1  saw  him  again,  and  he  then  said,  he 
had  leave  to  get  into  the  Strong  Room,  and 
thanked  God  for  it. 

Thomas  Fletcher  sworn. 

Mr.  Baron  Carter.  What  do  yon  know  of 
Thompson  P 

Fletcher.  1  know  Thompson  had  the  dia« 
betes,  and  that  his  fellow- prisoners  did  oI^pq 
reflect  upon  him.  I  was  out  of  prison,  and 
then  came  in  again,  and  I  asked  Thompsod 
hofr  he  did ;  he  said,  Very  well  as  to  his  health, 
except  as  to  the  diabetes ;  and  Acton  bad  gived 
him  leave  to  lie  in  the  Strong  Room. 

[Here  the  Prisoner  rested  his  Defence.] 

Mr.  Baron  Carter.  Gentlemen  6f  the  jury, 
the  prisoner  at  the  bar  stands  indicted  for  the 
murder  of  one  James  Thompson.  *The  indict- 
ment sots  forth,  that  the  said  James  Thompson 
died  by  duress,  so  that  the  prisoner  was  there- 
by GTuilty  of  murder. 

There  were  several  witnesses  called  for  tife 
king.  Tiie  first  was  Edmund  CumnMus ;  he 
says, that  he  knew  Thompson  very  well;  that 
he  was  in  the  Pump- ward,  and  that  he  was  pnt 
in  the  Strong  Room,  as  Acton  said  for  havinjir 
the  diabetes,  some  of  the  ward  complaining  oif 
his  being  nasty ;  that  he  came  out  sometimeii, 
and  he  saw  him  after  he  died ;   and  he 


very  quickly  buried ;  and  he  saw  a  mark  upon 
his  face,  lie  says,  that  Acton  did  order  his 
burial,  because  he  was  carried  by  those  that 
usually  carry  corpse  to  be  buried.  He  says, 
that  he  was  resolved  to  stay  in  the  ward,  anM 
would  not  have  gone  out,  but  Acton  would  not 
let  him  stay. 

Matthew  Brandon  says,  he  saw  ThompsoB 
in  the  Strong  Room,  and  he  did  hear  the  pri- 
soner order  him  to  be  put  tliere.  He  says,  that 
there  wm  a  oompNunt  of  ihf  w^rd  thaw  ke 
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ytnM  AnsMVfl :  that  two  dbyt  befare  bif  dealh 
be  could  Dot  stir  at  all ;  that  he  hail  a  sore 
place  on  his  left  tide,  and  be  aaya^  that  he  com- 

Elained  it'  he  should  go  there  again  it  would 
B  the  death  ot'  him.  He  says,  that  Wilson 
•ud  Cammins  went  to  Actuo,  and  they  repre- 
sented the  condition  he  was  in,  and  desired  he 
might  f^o  to  the  aick  ward ;  and  Acton  said  to 
iViUoo,  Go  about  yoar  business.  lie  says, 
that  there  was  a  mark  upon  his  nose  and  ear, 
and  the  wound  was  not  so  angry  after  bis  death 
as  it  was  before. 

Jennings  says,  he  was  not  so  ill  when  he 
caine  th^,  but  only  had  the  diabetes,  and 
the  prisoner  ordered  him  into  the  Strong  Room 
where  he  continued  eight  or  ten  days,  and 
then  came  out  for  two  days;  and  then  was 
ordered  back  by  the  prisoner,  lie  desired 
Acton  to  have  Thompson  remored ;  and  Acton 
said,  Let  him  die  like  a  son  of  a  bitch,  and 
be  dansned.  He  said,  be  die<l  the  next  morn- 
ing, and  died  in  this  Strong  Itoom.  That  the 
Strong  Room  was  seldom  washed,  it  was  rongh- 
awept ;  but  what  he  means  by  that  I  cannot 
lea :  be  says,  that  it  was  pot  dry  over  head. 

Mary  Seasband  says,  that  he  was  removed 
into  the  Strong  Room,  and  Acton  gave  no  or- 
ders concerning  him  ;  there  was  some  wet  un- 
der him,  but  she  does  not  explain  from  whence 
it  came,  therefore  it  might  come  from  the  dis- 
temper. She  says,  that  his  side  mortified; 
that  there  was  some  disfiguration  on  the  side 
of  his  face,  it  was  eat  by  the  rats.  She  thinks 
it  a  very  strong  room,  and  it  was  not  a  proper 
place  to  put  any  person  in ;  that  it  was  never 
washed ;  that  al>out  six  in  the  morning  he  died, 
and  was  buried  about  ten. 

Sna|ie  cannot  say,  whether  Thompson  went 
by  his  own  consent  or  not ;  but  that  he  went 
from  the  Pump- ward  to  the  Strong  Room, 
and  staid  nine  or  ten  days,  and  then  staid  two 
or  three  days  in  the  Pump-ward,  and  went 
back  again,  and  staid  nine  or  ten  days  both 
times.  He  savs,  he  came  in  and  out  when 
he  pleased,  lie  says,  that  he  saw  his  corpse, 
and  one  side  of  his  thigh  was  black  ;  he  saw 
him  three  or  four  days  before  he  died,  and 
he  never  complained  of  his  thigh  :  it  was  very 
.wonderful  he  should  not  complain  of  it. 

EUanor  Ewer  suid  nothing  to  tlie  purpose. 

Bicon  says,  that  he  came  in  the  liUter  end 
of  May,  1736,  and  Thompson  and  he  were  in 
the  pump-ward;  that  Thompson  remained 
there  three  weeks,  .and  was  carried  from 
tbencc  into  the  Strong  Room ;  that  he  has 
seen  twenty  rats  there  at  a  time ;  w  hen  he  had 
been  there  ten  davs  he  came  Irack,  and  staid 
in  the  Pump-ward  two  days,  and  then  return- 
ed ;  that  he  had  no  bed,  or  but  a  little  piece  of 
one.  He  says,  that  Thompson  complained  of 
.the  severe  usage,  and  that  it  would  be  the  oc- 
casion of  his  death  :  but  not  of  the  sore.  He 
says,  the  room  was  made  on  pur|>ose  to  punish 
people  for  great  crimes  against  thetfovemmcnt, 
and  Thompsou  told  him,  that  it  would  be  the 
•Gciwion  of  his  death. 

Purcha€e  says,  that  he  saw  him  removed, 


andsaidbe  walked  there;  -that  her vnNed  him 
TOfy  frequentlv,  and  the  room  was  not  washed 
aU  the  tiaM  he  waa  there  a  prison  pr ;  that 
there  was  do  complaint  of  his  son*,  but  of  his 
usave ;  he  says,  that  it  was  wet,  and  the  raia  \ 
came  in  at  top. 

Wilson  says,  Thompson  was  in  the  Pump- 
ward  ;  that  he  was  very  hearty  and  merry, 
and  gave  aome  instancea  of  his  mirth  ;  that  he 
was  put  in  the  Strong  Room,  and  was  in  a  had 
coudition.  He  gives  you  an  account  of  the 
floor ;  that  there  was  water  there ;  that  some 
came  down  from  above,  and  some  was  made  by 
Thompson.  He  says,  that  he  was  locked 
up  on  nights,  but  not  on  days ;  be  went  to 
ActOQ  to  intreat  him  to  remove  him,  and  he 
bid  him  bold  his  tongue;  he  told  him  be 
thouki  die  if  be  was  not  put  in  another  place ; 
and  thereupon  he  went  to  the  nurse  of  the 
sick-ward,  but  she  refused  his  coming  there. 

He  says,  there  was  a  tarpaulin  put  on  the 
top  ef  the  Strong  Room  about  a  year  ago,  and 
before  that  the  wet  came  in,  and  he  believes 
that  this  was  the  cause  of  his  illness  and  death. 

Phillips  says,  that  Thom|>son  was  troubled 
with  a  diabetes ;  that  he  was  in  a  miaerable 
condition ;  that  he  was  in  the  room  ten  davs 
before  he  died ;  and  that  he  laid  u|ion  the 
ground  all  the  time,  and  he  was  put  there  by 
the  prisoner's  order ;  and  that  he  never  aaw 
tlie  room  washed.  He  savs,  that  he  might 
have  been  pnt  in  a  better  plaec,  fur  there  was 
room  in  the  siok  ward ;  and  he  might  have 
been  put  in  a  room  against  his  own  ward,  for 
it  was  empty. 

Gentlemen  of  the  jury,  yon  will  consider 
the  state  of  this  indictment ;  and  that  there 
are  ncoesrary  to  be  taken  notice  of  two  thiligs. 

The  first  is,  that  Thompson  was  put  in  the 
Strong  Room  against  bis  consent. 

The  next  is,  tliat  the  confinement  there 
was  the  occasion  of  his  death. 

The  prisoner  says,  that  be  was  very  far 
from  putting  him  there,  fur  he  asked  leave  to 
go;  so  that  a  charge  ia  laid  upon  him  who 
never  gave  Thompson  any  ofiVnce,  or  used  any 
hani  words  to  him. ;  therefore  he  cannot  be  so 
barbarous  as  represented. 

There  arc  eleven  witneases  that  he  has  call* 
e<l,  who  give  an  account  of  Thompson's  having 
the  diabetes,  that  the  ward  was  very  uneasy 
with  him;  and  because  he  had  done  ia  the 
ward,  what  they  used  not  to  have  done  tlierOi 
the)'  took  all  his  clothes  away. 

Christopher  (iosling  says,  that  Tbompwn 
was  olFcrcd  by  the  prisoner  to  go  into  the  aiok 
ward,  and  he  refused,  whioh  confirms  what 
the  other  witnesses  say*  (and  then  Acton  bid 
him  t;o  whither  he  w'ould,)  and  he  said  be 
would  (TO  into  the  Strong  Room ;  and  Acton 
said,  if  you  go  into  surh  a  ro(»m  (the  witness 
namincT  the  room)  nonH  that  be  as  well.  If 
he  went  into  the  Strong  Room  ou  his  own  de« 
sire,  Actou  is  not  irnilty. 

Hnsays,  that  Thom)>9on  had  a  pillow  .and 
blanket,  v,\\\A\  is  explained  afterwards,  thai  he 
could  lie  upon  it  and  turn* 
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Bdlines  UTB,  that  Thompson  was  so  tor- 
mented bj  the  ward,  that  Thompson  desir- 
ed him  to  go  to  Acton,  to  desire  he  might  go 
into  the  Strong  Room,  and  upon  that  Acton 
gave  teave ;  and  says,  that  he  was  desired  to 
go  to  the  sick  ward ;  and  says,  that  he  was 
not  confined  in  the  day-time,  unless  be  was 
bolted  in  by  his  fellow -prisoners,  that  bad 
played  the  ro^oe  wHh  him. 

Elizabeth  Gosling;  she  gives  an  account 
as  her  husband  did ;  that  Thompson  owned 
bow  friendly  the  prisoner  had  been  to  him,  and 
that  it  was  so  far  from  being  looked  on  as  a 
punishment,  that  it  was  a  matter  of  favour 
thought  by  Thompson  to  be  there. 

Brown  says,  that  he  talked  with  Thompson, 
and  Thompson  said,  God  bless  Acton,  he  had 
■aved  hb  life,  for  if  he  had  stayed  any  loiiger 
in  the  ward,  he  should  ba?e  died  ;  and  says, 
there  was  a  bed  there. 

Barton ;  she  heard  the  captain  say,  that  he 
asked  leave  to  go  into  the  Strong  Room,  being 

auiet  and  easy  to  be  there ;  and  that  he  bad  ra- 
tier  be  there,  because  he  was  always  at  ease. 

Bowdler  says,  that  the  ward  was  uneasy; 
upon  which  Thompson  made  interest  to  go 
there,  and  took  his  bed  and  bedding,  and  asked 
leave  of  Acton  to  go, 

Davenish  says,  that  the  people  of  the  waH 
came  for  him,  and  he  saw  him  carried  quite 
through.  He  goes  into  the  Strong  Room, 
and  asked  Thompson,  how  he  came  to  oe  there ; 
•  and  he  owned,  by  the  civili^  of  Acton  th^t  he 
was  there.  He  says,  that  Thompson  had  a 
bed,  and  that  he  went  out  and  in  when  he 
please^. 

Johnson  says,  that  Thompson  said,  that  he 
thanked  God  that  Acton  was  so  good  to  let  him 
be  there. 

There  were  two  other  witnesses,  who  spo)^e 
to  his  asking  leave. 

Gentlemen,  now  you  will  consider  how  the 
two  evidences  tally,  and  what  injury  there  was 
done  to  Thompson. 

For  the  king,  they  say,  that  he  was  put 
there  without,  and  against  his  consent ;  and 
for  the  prisoner,  eleven  witnesses  say,  it  was 
with  his  consent.  If  you  should  be  of  an  oni- 
nion  that  it  was  without  his  consent,  then  it  de- 
serves another  consideration  ;  but  if  you  should 
beof  an  opinion  that  it  was  with  bis  consent, 
then  there  must  be  an  end  of  this. 

In  the  next  place,  you  will  consider  in  rela- 
tion to  the  distemper.  As  to  the  diabtrtes,  some 
have  said  on  one  side,  that  they  looked  upon 
it  to  be  mortal,  and  that  he  never  complained. 
It  is  very  observable,  that  be  never  should 
complain. 

In  the  next  place,  they  tell  you,  how  he 
caught  it,  by  lying  upon  the  bare  boards.  Some 
of  the  witnesses  for  the  king  say,  he  had  only  a 
sort  of  a  bed;  and  eleven  witnesses  for  the  pri- 
soner say,  he  had  a  bed  ;  and  if  he  had,  he 
did  not  lie  on  the  ground,  and  could  not  have 
the  distemper  from  lying  there;  it  was  im- 
possible. 

The  third  part  IB,  whether  he  was  a  pri- 
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)  Boner  in  the  Strong  Roomf  You  have  bean!, 
the  witnessses  for  the  king  all  agreed  that  he 
went  out  on  days,  though  he  was  locked  up 
on  nights. 

The  witnesses  for  the  prisoner  all  agree,  he 
went  out  on  days,  and  he  was  not  locked  up 
on  niglits. 

As  to  hrs  goinsT  to  the  sick  ward,  the  wit- 
nesses say,  that  Acton  ordered  it,  and  be  re- 
fused to  go. 

If  this  place  gave  him  the  distemper  off 
which  he  died,  and  if  he  went  without  his  con- 
sent, you  will  find  the  prisoner  guilty  ;  bat  IT 
he  went  out  ahd  in  when  he  would,  in  conse* 
quence,  he  was  not  confined  there ;  there  if 
no  reason  to  find  him  guilty. 

When  he  asked  leave  to  go  to  the  Strong 
Room,  the  prisoner  gave  it  in  a  very  humane 
manner,  and  gave  him  his  choice,  to  ge 
there,  or  into  the  sick  ward. 

Upon  the  whole  i  must  leave  it  to  you. 

The  Jury  agreed  upon  their  Verdict  ifume- 
diately ,  without  going  oat  of  court. 

CLqf  Arr,  Gentlemen,  are  you  ail  agreed 
in  youV  verdict  ? 

Umnes.   Yes. 

CI.  of  Arr,  Who  shall  say  for  you  F 

Omnet.  Foreman. 

CL  of  Arr,  William  Acton,  hold  up  th^ 
hand.  (Which  he  did.)  Look  upon  the  pn« 
soner,  how  say  you  ;  Is  he  Guilty  of  the  fe- 
lony and  murder  whereof  he  stands  indicted, 
or  Not  Guilty  ? — Foreman.    Not  Guilty. 

Mr.  Strange.  The  prisoner,  my  lord,  has 
been  very  much  fatigued,  and  desires,  upon 
paying  his  fees,  he  may  be  now  dischari^ed. 

Act4m,  My  lord,  1  detire  you  will  discharge 
me  now. 

Mr.  Baron  Carter*  1  can't  comply  with 
your  request. 

Mr.  Strange.  Mr.  Paxton,  speak  to  the 
judge.  [Upon  which  Mr.  PaxtOn  went  out  of 
court.] 

Mr.  Strange,  Mr.  Ot^lethorpe,  I  desire  you 
will  interfere,  and  speak  to  the  judge,  and  that 
you'll  give  your  opinion.  Pray  speak,  pray 
tell  whether  you  consent. 

Mr.  Oglethorpe.  Wtref  prosecutor,  T  should 
desire  the  prisoner  might  be  released  ;  not  that 
1  think  him  innocent,  but  that  every  Eu^lish* 
man,  let  him  be  never  so  unjustly  acquitted, 
hath,  by  the  Habeas  Corpus  act,  on  his  ac- 
quittal, a  right  to  be  discharged  ;  nor  can  any 
subornation  of  pcijury ,  or  any  management  of 
a  jury,  prevent  it,  for  they  are  cognizable  at 
another  time. 

[There  being  then  a  great  noise  in  the  Coortt 
interrupted  his  s|>eakiiig  for  some  time,  and^ 
as  soon  as  it  ceased,  he  went  ou  again.] 

As  I  said  betbre,  I  am  not  the  prosecutor :  if 
I  were,  I  knew  what  1  should  have  done.  The 
Attorney  General  was  ordered  to  prosecute  bj 
the  crown  :  and  it  is  he,  or  his  representative, 
that  should  answer  this  question,  and  not  I  ; 
and   since  I  am  speaking,  t  desire  to  he  in- 
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dulged  a  won!  uiorc,  that  1  may  tdl  the 

of  my  eotninfc  bun. 

H**ing  had  the  honour  of  beiog  one  of  thoae 
ttnltenwnwlio  wenappoinled  to  eoqaire  )dIu 
MTcrat'  matters,  aotae  o(  whicb  hmTi  bmi  thii 
ilay  DndcT  your  coDndcratioD  ;  nol  knowiaf , 
'Iberefurc,  what  oiiesliooii  mifctil  ariae,  for  tlio 
clearing'  vji  at  ohich  I  miefat  b«  beceiaaiy,  I 
IbouKhtit  inciimb)iDt —  — ..  j 

I  M*e  hail  nothini 


I  M*e  hail  nothinff  to  do  ra  conductiutr  ttw 
■roiecurioD  here,  which  baa  appeared  CTident- 
ly ;  therefore  I  can't  ima|(ine  nhy  any  appli- 
catioii  should 'be  made  to  pie. 


□MDi  on  me  to  atieiHi. 

rlhinff  to  do  ra  conductiutr  ttw 

e,  Which  baa  appeared  CTident- 

lereiore  i  can't  ima|(ine  nhy  any  appli 

should 'be  made  to 

DoMiNca  Rex  ««r(vt  AcTOK. 

Michaelmaa  Term.  3  Geo.  9* 

Tbe  Defondant  waa  deputy-keeper  af  the 

Harahalfea-priton;    and  upon  the  Addreaa  of 

the  Houae  of  Cororaona,  naa  praaecuted  for 

~    ral  murdera,  luppoerd  to  bare  been  evra- 


Proeeediiigi  rdative  to  iie  {BQ/k 

the  oply  qneation  waa.  Whether  a  plac«  Hithin 
the  priaon,  called  the  Strong  Boom,  waa  a  pro- 
per place  to  confine  dlaorderly  pKaunera  in  ? 
Aod  the  jury  upon  all  the  four  tnala  acquitted 
him,  to  the aatiifactiuD of  alraoit every  body; 
and  in  cooaequence  of  theae  acquiltali  he  warn 
diacharf^l.  Preaently  aAer  he  waa  at  liberty, 
aainglejuiticeof  the  peace,  upon  information 
of  a  fifth  petaon'a  having  been  put  ioio  iha 
■ame  Stroue'  Room,  aod  dying  witbin  a  year 
after,  tboughlflt  to  commit  the  defeodant  agaia 
fiir  murder;  anil  upon  a  Habeas  Coriiua, 
Strange  pro  Def.  moved  be  migbt  be  admiUed 
to  bail,  on  producing  copiea  of  tbe  iDformaiioDf, 
and  affidaTita  of  the  former  trials,  aod  of  the 
identical  nature  of  the  ofTeoceti;  but  Ibe  Court 
refuaed  to  look  into  the  inroriDations,  though 
(hev  werepreaaed  with  the  lord  Hohun'iCoac, 
Salk,  194,  where  they  looked  into  the  deposi- 
liona  taken  by  the  coroner,  npon  a  motion  la 
bail :  And,  in  the  preaeot  case,  they  remaodeil 
tbe  defendaot;  who  lay  in  priioD  till  the  next 


■  Sir  John  Straoge'R  Beporta,  toI.  S,  p. 


juatice  to  return  the 
diM^iarged. 


'ben  the  grand  jury  did 

bul  Ignonmuf,  and  he 


«he 


486.  Several  Proceedings  relating  to  the  bailing  Mr.  Baubbidge, 
both  at  tbe  King's-Bench,  and  at  the  Sessions-House,  in  the 
.  Old-Bailej',  pre%'ious  to  his  Trial  for  Felony  :*  3  Geohge  U. 
A.D.  17S9. 


Al  the KingU-BtufM,  June 7, 1730. 

1  HIS  monuQg  Ur.  Bambridge  waa  hrooglit 
by  Habeaa  Corpua  from  Newgate  to  the  Court 
of  KiQg'a-bencb.  Tbe  Uab«aa  Corpua,  and 
the  return,  which  contained  the  aeferal  mat- 
ten,  wherewith  he  wu  charged,  wera  read, 
vii.  1.  A  ComfBilOMOt  by  the  hooauraUe 
Hooae  of  Common*,  for  many  Barbaritiee, 
Cntdtiea,  and  Crimea,  in  tbeexecutioa  of  the 
nffiMof  Warden  of  tho  Fleet.  8.  An  ludicl- 
ment  for  Ibe  Bfcurder  of  Mr.  Caalell.  3.  A 
Charge  of  Felony  fur  stealing  gooilr. 

Tbe Drisoner'i counsel  mofed  theCourt,  that 
hemigtitbeailmiltedm  bail;  lor  that  astothe 
first  of  the  said  commitmenij  it  waa  ended  bj 
theespirotionoftheaeaaionaofparUament;  aa 
la  Ibe  leconif,  the  prisoner  upon  a  fair  trial, 
bad  been  acquitted  ;  nnd  as  to  the  third,  it  was 
a  charge  brought  in  upon  the  prisoner,  on  hi* 
being  acquitted  nf  the  murder,  and  no  bill  of  in- 
dictment  either  found,  or  offered  to  the  grand- 
jury,  Ibough  they  cootinued  siting  till  the  day 
after  the  trial  ;  aod  moreespecially,  naiitrea. 
■ooable  to  admit  him  to  bail,  for  thai  bv  a  late 
«ct  of  p^irliaraent,  be  is  obliged,  on  the  pain* 
aud  penaliiet  of  felony,  forthwith  to  make  out 
Itm  aod  perfect  liai*  of  ell  the  prisoners  in  tbe 
Fleet,  till  Jure  14,  and  lo  giie  up  all  secuKlira, 


*  Stt  Ut«  prMcdiqg  and  foUuwng  Cnm. 


Sec.  which  it  wa*  impossible  for  Lim  to  do, 
without  having  bis  liberty  la  go  to  Ibe  Fleet, 
lo  inspect  the  Doohs,  and  examine  the  olGcera 
tliera;  and"  eight  perxon*  being  ready  to  be- 
come hi*  sureties,  whereof  notice  waa  given  ; 
therefore,  it  waa  hoped  tbe  Court  wouM  admit 
I  him  to  bail.  The  lung'*  counsel  alledged  that 
'  the  crime  which  the  priaoner  stood  charged 
with,  on  naih,  waa  felony,  without  benefit  of 
dergy:  that.as  to  what  was  said  of  the  pri. 
soner's  being  liable  to  the  pains  of  dealh,  ia 
caae  be  refuses  or  neglect*  fonhwiih  lo  maks 
out  the  saidliat*,  jtc.  the  said  word  'forthwith,' 
in  ibia  case,  imports  a  coorenieot  time,  or  aa 
toon  aa  ia  reasonable ;  and  therefore,  on  behalf 
of  the  king,  they  b^ied  be  thonid  not  be  ad- 
mitted to  bail,  llie  Court  were  uf  opinion,  that 
a*  this  case  is  circumstanced,  there  weta  not 
sufficient  reasons  lo  admit  the  priaoner  to  bail, 
tbe  crime  he  is  charged  with  being  capital ; 
and  one  of  Ihe  king's  etidence  being  ont  of  the 
way,  tbe  last  day  of  the  sessions  at  Ihe  Old 
Bailey,  the  bill  against  him  was  not  preferred, 
and  the  Court  there  hating  ordered  tbe  pri- 
soner's detainer  till  nrxt  scsaiona.  The  Couit 
alio  declared  their  opinion,  that  in  case  the  pri- 
soner, to  the  ulraoat  of  his  power,  complied  wilh 
the  act  of  partiatnent,  in  delivering  such  lisls, 
Sec  be  would  be  oo  way  liable  to  the  penaltiei 
thereof;  in  tho  cud  1m  wu  r«naiid«d  to  H<w 
t^la. 
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BaiUng  Thomas  Bambridge, 


A.  D.  ;729. 


[566 


Dns.  Rbx  ver.  Bambrioge. 


At  the  SeisioDS  of  Oyer  and  Terminer,  and 

So)  delifery,  held  at  Justice- ball,  at  the  Old 
tiley,  on  the  9tb  day  of  July,  1739,  before 
sir  Robert  Baylis,  ^knijg^ht,  lord-mayor,  and 
others  his  majesty's  iosiices. 

The  Solicitor  for  the  Crown  not  bein^  >^y 
to  try  Thomas  Bambridge,  who  stood  indicted 
Ibr  felony  ;  the  king's  counsel  did  not  attend 
till  the  9th  of  July,  the  1st  day  of  the  sessions ; 
when  lord  chief- baron  Pen^elly,  being  ill,  was 
out  of  town ;  and  Mr.  Justice  Reynolds  bebg 
obliffed  to  go  the  circuit ;  there  were  only  on 
the  Dench,  sir  William  Thompson  the  recorder, 
and  Mr.  Serjeant  Raby,  the  deputy  recorder. 

When  Mr.  Bambndge  was  brought  from 
t^ewgate  to  the  Old  Bailey,  he  petitioned  the 
Court,  that  he  might  be  either  tned,  bailed,  or 
discharged ;  and  that  in  the  mean  time  he 
might,  under  the  custody  of  the  keeper  of  New- 
gate, be  permitted  to  go  to  the  judges  chambers, 
to  inspect  the  bail  books,  -and  commitments,  to 
enable  him  to  perfect  the  lists  of  all  his  pri- 
soners, which  the  present  warden  had  demand- 
ed ;  and  which  by  a  kte  act  of  parliament  he 
is  obliged  to  deliYer,  on  the  pains  of  felony 
without  benefit  of  clergy ;  and  thejudges  going 
their  circuits  on  Monday  next,  his  petition  set 
forth,  that  it  might  be  too  late  for  him,  after 
the  end  of  the  sessions,  to  inspect  the  said 
books.  The  Court  were  pleased  to  record  the 
petition,  and  to  ^nt  the  first  part  of  it,  Tiz. 
That  he  should  either  be  tried,  bailed,  or  dis- 
charged ;  and  as  to  the  other  part  of  his  peti- 
tion, declared  that  he  could  not  incnr  the  pe- 
nalties in  the  said  act,  if  he  did  the  utmost  in 
his  power  to  perfect  the  said  lists.—- And  next 
day,  (July  10,)  Mr.  Bambridge,  who  had  peti- 
tioned the  Conrt  to  be  tried,  bailed,  or  dis- 
charged, was  indicted,  together  with  James 
Dou(;las,  and  William  Pindar,  (his  accomplices) 
for  breaking  open  the  door,  and  feloniously 
stealing  the  goods  of  Mrs.  Berkley,  a  prisoner 
in  the  Fleet ;  when  the  grand-jury  found  the 
bill  against  them  all;  whereupon  Douglas  and 
Pindar  absconded. 

And  on  12th  July  1739,  being  the  last  day 
of  the  sessions, 

Thomas  Bambridge  (being  before  arraigned) 
was  brought  to  the  bar,  to  be  tried  for  the 
felony  whereof  he  stood  indicted ;  when  sir 
W^illiam  Thompson  spoke  as  follows  : 

Sir  William  Thompson,  As  I  have  the  honour 
to  be  a  member  of  the  House  of  Commons,  and 
as  this  prosecution  was  ordered  by  Address 
from  the  House  of  Commons,  it  may  be  ob- 
jeeted  by  tbe  prisoner,  that  I  am  both  a  pro- 
secutor and  judge. 

Bambridge,  I  have  no  personal  objection 
to  your  trying  me ;  but  as  you  are  a  member  of 
tbe  House  of  Commons,  I  hate  long  had  a  re- 
gard lor  you,  and  I  beg  1  may  not  be  under- 
stood as  having  any  personal  otgection  to  yon ; 
but  I  beg  no  person  belon||[ing  to  the  House  of 
Commons  may  have  any  tmnff  to  do  with  it. 

Ha  William  I%Qmpin .  Mr.  Attorney,  you 


see  the  jyrisoner  thinks  me  not  a  proper  judgo 
to  try  him. 

Ait,  Gen,  I  apprehend  it  is  not  a  legal  ob- 
jection ;  1  believe  it  has  frequently  happened, 
that  members  have  sat  as  judges,  where  prose- 
cutions have  been  ordered  by  the  House  of 
Commons. 

Sir  William  T%ompton.  He  may  not  think  me 
divested  of  pvtiality ;  it  may  be  thought  in  me 
a  remote  objection,  but  I  would  avoid  lying 
under  any  imputation  of  partiality. 

AU,  uen.  1  don't  say  it  is  not  a  legal  object 
tion ;  as  the  prisoner  does  insist  upon  it,  it  is 
not  right  in  me  to  insist  u|M>n  your  trying  him ; 
but  if  you  do  not  think  proper  to  try  him,  for  the 
sake  of  the  prosecntion,  and  the  solemnity  of 
it,  I  hope  the  trial  will  go  oflT  till  a  judge  if 
here :  but  1  am  told  there  is  danger  that  some 
of  the  witnesses  may  be  gone  out  of  the  way  ; 
and  as  witnesses  are  the  most  material  in  all 
trials,  I  shoukl  be  glad  of  its  combg  on  as  soon 
as  possible. 

sir  aWiam  Humpum.  I  will  tell  you  bow 
that  matter  happens ;  there  is  not  a  day  next 
week,  that  my  lord- mayor  is  not  en^ged  in 
business ;  suppose  it  should  be  put  oflTtill  Mon- 
day se'n- night,  some  of  the  judges  may  be 
come  home  from  their  circuits  on  Saturday 
night ;  the  sessions  shall  be  adjourned  ou  pur* 
pose ;  there  shall  be  all  the  care  in  the  world  to 
support  the  prosecution.  As  this  matter  does 
happen,  and  the  prisoner  still  insists  ii|ion  it,  let 
it  be  Wednesday  or  Monday  se'n-night. 

Att»  Gen.  I  believe  Monday  will  be  the  pro- 
perest  day;  lord  chief-justice  Eyre,  and  baron 
Carter,  may  be  in  town  then. 

Sir  William  Thompson.  He  sees  the  incon- 
venience ;  if  he  will  wave  the  objection,  I  am' 
ready  to  try  him,  and  he  shall  have  all  the  in- 
dulgence the  law  will  allow ;  I  do  it  not  to 
wave  tbe  fatigue ;  and  as  for  Mr.  Serjeant 
Raby,  he  is  not  well,  he  has  had  an  ill  state  of 
heahh  for  some  time,  and  is  not  able  W)  try  him. 

Ait,  Gen,  If  it  goes  off  to  Monday  seven- 
night,  it  may  be  pot  off  till  next  sessions ;  there- 
fore I  should  think  it  better  for  the  prisoner  to 
be  tried  now  :  1  don't  desire  him  ;  it  shall  be 
voluntary  in  him. 

Bambridge,  1  insist  upon  the  objection. 

Att,  Gen,  Pray  let  it  be  on  Monday  seven- 
night. 

Sir  William  Thompson,  It  is  the  Attomer's 
desire,  that  it  may  be  adjourned  till  Monday 
seven- night. 

Bambridge,  The  trial  I  went  under  last  ses« 
dons,  for  the  murder  of  Mr.  Castell,  met  with 
false  representations  in  the  papers ;  therefore,  . 
rather  than  run  any  hazard  of  a  misrepresenta- 
tion, I  desire  it  may  be  adjourned  to  the  time 
Mr.  Attorney  mentions. 

Sir  William  Thompson,  What  was  inserted  in 
the  papers  1  have  nothing  to  say  to. 

Bambridge,  If  things  were  misrepresented 
then,  they  may  agam  ;  and  1  have  suffered  so 
much  in  my  character  under  such  misrepresen- 
tations, that  1  ought  to  be  caations  how  I  con- 
duct myself. 
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Proceidings  r^iiMg  io  ike 


[ses 


Then  the  Court  was  a^ioqriMd  to  Monday 
iefen -night 

July  %\,  1799. 

Proclamation  was  made  for  ioformation. 

CI.  rf  Arr.  Set  up  Thomas  Bambrid|j;e. 
(Which  was  acoordiDgly  done,  and  the  indict- 
ment read  in  Enffjish.) 

Sir  William  Thampaon,  This  matter  was 
not  off  till  to-day  (the  prisoner  hartng  thoiu^ht 
fit  to  object  against  me),  in  expectation  toat 
(Niroe  of  tlie ju^Q^  would  come  to  town. 

My  Lord  Mayor  has  sent  to  those  in  town, 
and  they  sent  word,  that  it  would  not  be  conve- 
nient  for  them,  being  fatigued  with  the  circuit. 

Alt,  Gen,  Mr.  Serjeant  Cheshire  and  myself 
are  ready,  and  the  king's  witnesses  are  ready. 

Sir  William  Thompum,  I  have  had  the  ol^ec- 
tioninmy  mind  ;  and  the  more  1  consider  of  itj 
the  more  1  think  it  will  be  very  improper  for  me 
to  try  him.  I  know  no  instance,  no  parallel. — 
There  was  an  act  passed  last  sessions  of  parlia- 
nent,  to  which  I  was  a  party ;  the  prosecutk>n 
was  ordered  by  Address  from  the  House  of 
Commons,  to  which  I  was  a  party ;  and  it  does 
remain  a  scruple  with  me,  that  it  does  not  be- 
come me  to  try  this  man. — ^The  trial  must  be 
put  off  till  next  sessions. 

Lord  Mayor,  The  jud^  sent  word«  that 
^hey  were  so  fatigued  with  the  assizes,  that 
their  health  would  not  permit  them  to  attend. 

Att,  Gen,  I  have  been  here  twice:  next 
sessions  is  the  27th  of  August ;  I  must  be  out 
of  town,  and  cannot  be  able  to  attend  the  ti'ial. 

Seij.  Cheshire,  1  shall  be  150  miles  out  of 
town  at  that  time. 

Sir  William  Thompson,  The  sessions  you 
don't  usually  attend  ;  1  wish  it  was  otherwise : 
if  you  can  tell  me  of  any  case  where  a  judge 
^ted  as  prosecutor  and  judge,  I  will  try  him. 

Att,  Gen,  I  canH  recollect  any  precedent ; 
bnt  the  Court  of  Rlng's-bench  grants  informa- 
tions, and  tries  the  cause  after. 

Sir  William  Thompson,  AAer  the  Court  of 
Kiug's-bench  grants  intormations,  they  bear 
lK>th  parties.  Whoever  reads  the  act  passed 
last  sessions,  if  I  had  tried  him,  would,  say  1 
was  not  impartial. 

Att.  Gen,  If  it  is  a  scruple  the  prisoner 
snakes,  he  cannot  be  discharged. 

Sir  William  Thompson,  The  trial  must  go 
over ;  it  must  take  ita  fiite.  Mr.  Alian»  take 
care  of  the  prisoner. 

At  the  Old  Bailey,  Aug.  97, 1729. 

D.Ns.  Rex  ver,  BAMBRmGE. 

Mr.  Conningsby  attended  on  behalf  of  the 
crown,  and  made  a  motion  te  put  off. the  trial 
of  Thomas  Bamhridge  till  next  sessions ;  but 
the  Court  did  not  tbitSi  fit  to  eater  into  the  ar- 
gil uient  (hen,  and  deferred  it  till  the  29Ui  of  the. 
same  instant. 

August  29. 

Mr.  Conningsby,    1  am  of  counsel  for  the  . 
king,  my  loid     I  have  an  humble  qietipiLtA  j 


make  to  the  Court,  that  the  trial  of  Mr.  Bam- 
bridge  may  be  put  eff  till  the  next  sesskms ; 
and  when  I  ask  this,  it  will  be  necessary  to 
assi^  some  reason:  the  Ust  time  1  made  the 
aM»tion  to  the  Court,  your  lordship  was  pleased 
to  determine,  that  the  prisoner  was  not  in  the 
meaning  of  the  Habeas  Corpus  Act^  as  he  wave4 
being  tried  himself;  and  therefore  it  is  discre- 
tionary in  the  Court  what  they  will  do  in  thi^ 
matter,  as  the  trial  was  before  put  off  by  th^ 
prisoner's  concurrence.  My  lord,  the  king'a 
counsel  being  out  of  town,  or  upon  the  circuits, 
is  one  reason ;  but  I  don't  barely  ipsist  upoi% 
that ;  for  I  have  an  affidavit,  thftt  a  niateri4 
witness  for  the  king  is  absent,  and  canH  bo 
found;  that  he  has  absconded  for  debt;  bu| 
that  we  shall  be  able  to  have  him  by  next  ses- 
sioos,  though  not  now ;  1  submit  it  upon  that. 

Then  the  affidavit  was  read,  which  was  to 
the  following  effect: 

'<  NichoUs  Comer  maketh  oatih.  That  he 
had  sought  after  GiffiMrd  Lane,  formerly  clerk 
to  Mr.  -Gybbon,  late  deputy  warden  of  ihm 
Fleet,  to  serve  him  with  a  subpoina ;  but  ooukl 
not  find  him  out,  because  he  has  absoouded.for 
debt ;  but  believes  he  shall  find  him  by  the 
next  ensuing  sessions ;  and  that  it  was  not  safe 
to  proceed  to  trifl  without  his  testimony,  &c." 

Mr.  Conningsby,  I  hope,  upon  this,  mj 
lord«  the  trial  will  be  put  off. 

Mr.  Just.  Probyn,  While  Mr.  Wynn  ia 
speaking,  1  desire  1  may  look  over  the  affi- 
davit. 

Mr.  Wynn  (Counsel  for  the  Prisoner).  My 
lord,  1  hope  the  reason  given  is  not  sufficient 
to  put  off  the  trial :  1  will  not  mention  now  the 
looff  time  that  he  has  been  kept  in  prison,  it  ia 
so  Irefih  in  memory. 

As  to  the  absence  of  the  king's  counsel,  there 
is  no  occasion  for  them,  as  that  learned  gentle - 
nun  is  present ;  and  1  humbly  apprehend,  that 
can  be  no  fiMUulation  to  put  the  trial  off. 

The  next  argunaent  is  foui^led  upon  the  affi- 
davit of  Nichoks  Comer,  That  he  bad  not  been 
able  to  find  Lane ;  and  that  Lane  was  a  ma- 
terial witness  for  the  king:  what  foundation  he 
had  to  believe  Lane  a  material  witness  does  not 
appear ;  and  it  is  very  easy  to  seek  for  a  man 
where  he  is  not  to  be  found.  The  other  day, 
my  lord,  there  was  nothing  then  pretended  hut 
the  first  part  of  the  motion ;  and  Mr.  Faxtoo 
himseli  will  own,  that  be  could  assign  no  other 
reason  than  this  absence  of  the  king's  counsel ; 
and»  I  pjesume,  as  your  lordship  would  not 
a^lew  that  aa  a  sufficient  reason  then,  1  hope 
you  win  not.  now.  At  the  latter  end  of  a  aes- 
&iotk»  no  affidavit,  they  tUemselvea  are  conacioufy 
can  ha.ve  any  weighlt. 

They  supposed  that  your  lordship  would 
ba^ly  enter  into  il  now,  and,  for  that  reason, 
hare  very  ajrtftilly  apuo  it  out :  I^  called  npoa 
them  then  to  give  a  reason  for  putting  the  trial 
oft  Why  was  there  not  a  p^per  application 
yesterday  ?  The  affidavit  would  have  been  filed, 
and  the  prisoner  would  have  had  a  proper  op- 
portunity to  give  evidence  aa  to  the  character 
ol^oinar*  andiCnn^Uui^giatpbepreauBMd^ 
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your  tordship  will  presume  it  in  it?our  of  Ui« 
prisoner, 

I  will  DOt  take  up  any  more  of  your  iord- 
ahip's  time ;  but  humbly  imust,  tbat  your  lord- 
ship will  proceed  upoo  the  trial,  or  admit  him 
to  bail. 

Mr.  Conningtbjf.  The  learned  gentleman, 
IDT  lord,  insinuates,  that  we  searched  for  Lane 
where  he  was  not  to  be  found :  the  affidarit  sets 
fordi,  Tbat  Comer  searched  at  bis  place  of 
abode,  and  at  other  places,  where  it  was  thought 
be  was  likely  to  be.  We  do  take  upon  us  to 
say,  he  is  a  material  witness:  if  we  swear 
falsely,  that  lies  upon  us  to  answer  |  and,  I  ap- 
prehend, the  crown  would  be  no  more  surprised 
than  the  prisoner. 

Bambridgc  As  to  Lane's  being  a  material 
witness,  if  you  look  upon  the  indictment,  yonll 
not  see  bim  upon  the  oack  of  it. 

Mr.  Faxton.  That's  not  to  the  purpose; 
ibr  we  seldom  put  the  most  material  evidence 
on  the  back  of  the  indictoaent 

Bambridgc  1  beg  leave,  m^  lord,  to  men- 
tioo  one  circumstance,  which  is  notorious,  and 
now  publicly  tnlked  of:  there  was  one  gen- 
tleman of  the  grand  jury,  who  was  very  soli- 
citous to  the  rest  of  bu  brethren  to  find  this 
bill,  has  laid  violent  hands  upon  himsell'ibr  the 
ii^ry  done  to  me. 

Mr.  Just.  Frobyn,  That  is  not  to  the  purpose. 

Bambridgc,  Ue  has  not  sworn  to  Lane's 
place  of  abode. 

Mr.  Faiton.  There  is  one  remarkable  cir- 
cumstance, that  the  Court  was  ailjourned  for 
several  da^s,  tbat  the  prisoner  might  have  a 
legal  trial,  and  it  went  off  upon  the  prisoner's 
account. 

Bambridge,  I  am  surprised  Mr.  Pazton 
should  say  that ;  I  did  not  speak  one  word  tbat 
day.  ]  have  in  wiiting  what  was  said,  which 
there  is  one  ready  to  swear  to.  [Which  he 
read  over.] 

Mr.  Just.  Probyn.  That  relates  to  the  prayer 
of  the  Habeas  Corpus  Act. 

.  When  people  are  in  custody  a  considerable 
time,  without  some  particular  reason,  they 
shookl  be  dischanred. 

One  of  the  reasons  always  admitted,  is  the 
want  of  evidence  for  the  prosecutor :  if  endea- 
▼ours  have  been  used,  and  they  cannot  be  had, 
that  always  is  a  sufficient  reason.  As  to  the 
affidavit,  it  is  not  so  strong  as  usually  is  made 
upon  such  oecasions:  it  says,  that  he  was  con- 
cerned for  the  prosecutor ;  but  it  don't  appear 
how  be  was  concerned.  He  says,  that  he  hsd 
made  enquiry  at  Mr.  Gybboiw*s  house,  but 
don't  8a}r  that  be  ever  k>dged  there;  but  goes 
on  and  says,  tbat  he  enquired  at  several  other 
places  where  it  was  likely  to  find  him ;  but 
don't  say  he  lodged  at  those  plaees.  Why 
won't  you  consent  that  the  prisoOer  should  be 
bailed? 

Mr.  Canningaby,  I  doB*t  know  what  service 
it  will  be  to  him. 

Mr,  Wi/nn  (afterwards  Seij«>ant).  1  am  sur- 
|irized  that  anv  thing  sheold  be  mentioned 
about  the  appeal^  whioh  is  a  private  cause. 
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Mr.  Ctmningsby.  I  mentioned  nothing  of 
the  appeal  now. 

Mr.  Wynn,    You  did  the  other  day. 

Mr.  Baron  Canons.  As,  on  tbe  one  hand, 
care  should  be  taken  that  the  prosecution  should 
be  so  carried  on,  that  the  person  guilty  should 
be  punished ;  so,  on  the  other  hand,  it  sbouki 
be  carried  on-  with  such  speed,  tbat  no  person 
should  be  longer  confined  than  necessary.  It 
does  appear,  by  the  concessions  on  aU  haudsy 
that  tbe  prisoner  has  continued  in  pri.son  ever 
since  May  last:  though,  by  the  waver  of  aol 
being  tried,  be  is  not  intitletf  to  bis  discharge, 
yet  be  ought  to  be  considered  as  to  the  length 
of  time  he  has  continued  in  prison ;  unless  yot| 
csn  show  any  disadrantage  to  the  crown,  if  he 
is  admitted  to  bail.  If  it  secures  the  liberty  of 
the  subject,  on  the  one  hand,  we  shall  take  care 
on  the  other,  that  the  bail  shall  be  so  sufficient, 
that  he  may  be  amenable  to  justice. 

Mr.  Paston,  The  trial  was  put  off  upon  Mr. 
Bambridge's  own  motion. 

Mr.  Justice  Probyn*  He  ought  to  be  ad« 
mitied  to  bail.  Mr.  Cambridge,  have  you  bail 
ready  P 

Bambridge,  I  can't  say  I  have  this  instant ; 
but  if  it  is  your  lordship's  pleasure  to  order 
bail,  u|>on  giving  notice  to  the  solicitor  for  the 
crown,  ril  get  them  ready. 

Mr.  Just.  Probyn.  Give  the  names  of  tli# 
bail  as  soon  as  conveniently  you  can ;  ibr  it 
should  be  done  in  court. 

Mr.  Wynn.  Can  you  undertake  to  get  them 
ready  in  two  or  three  hours  ? 

Bumbridge*  1  have  two  or  three  ready  m 
court  now. 

Mr.  Wynn.  What  sum,  my  lord,  shall  they 
be  bound  in  ? 

Mr.  Pax  ton.  I  desire,  my  lord,  they  may 
justify  in  a  particular  sum. 

Mr.  Just.  Probyn,  He  shall  enter  into  a 
recognizance  himself  of  2,000/.  and  the  bail 
1,000/.  a- piece. 

Mr.  Paxton.  1  should  have  an  opportunity- 
to  enquire  into  their  circumstances. 

Mr.  Williams.     You  know  me. 

Mr.  Paxton.  I  know  you  to  be  a  tradesman 
in  Long-acre;  but  don't  know  what  you  arq 
worth. 

Mr.  Just.  Probyn.  You  that  are  here  now 
may  jnstjfy :  you  say  you  know  one  of  them, 
only  want  to  be  satis6ed  as  to  his  circum- 
stances. 

Mr.  Wm.  Beatnijff'  (coachmaker  in  High- 
Holborn).    1  am  ready,  ray  lord,  to  justify. 

Mr.  Just,  Probyn,     Is  he  sworu  i^ 

Mr.  Tanner.    Yes,  my  lord. 

Mr.  JusL  Probyn,    Mr.  Be»(iii(r,  are  you 
Wfortfa  1,00Q/.  when  all  vour  debts  are  paid  ? 
-  itain^.    I  am,  my  Wd. 

Mr.  Jiust.  Probyn,    Is  Williams  sworn  ? 

Mr.  Tanner.     He  is. 

Wiliiamx,  I  cannot  swear  to  1,000/. ;  but. 
1  wdl  swear  to  500/. 

Mr.  Just.  Probyn.  Are  you  worth  500/. 
when  all  ^our  debts  are  paid  ? 

William.    I  am,  my  lord. 
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Bambridge.  There  is  one  of  the  wrjetnts  of 
file  compter  his  offered  to  be  the  other. 

Ulr.  Justice  Probi/n.  Lei  him  be  sworn. — 
Titus  Parker,  are  you  a  home-keeper? 

Parker,  Yes. 

BIr.  Just  Probyn,  Are  yon  worth  five  hun- 
dred pouuds,  when  all  your  debts  are  paid  ? 

Parker,  1  am,  with  my  pUoe. 

Mr.  Just  Protyn.^l  have  nothing  to  say 
bovr  you  make  it  op ;  hot  I  ask  you,  whether 
you  are  worth  500/.,  over  and  above  what  is 
aeoessary  to  {Miy  your  debts? 

Parker,  I  really  believe  I  am." 

Mr.  Just.  Prdlyn.  That  is  not  enough  for 
you  to  say. 

Upon  which  he  would  not  swear  otherwMe, 
and  withdrew ;  and  Mr.  Bambridge  was  di- 
rected to  get  another. 

Saturday,  August  SO,  1739. 

The  Cakmdar  being  called  over,  Mr.  Bam- 
bridge was  broujfbt  to  the  bar. 

Bambridge.  The  person  that  1  did  propose 
lor  the  third  man,  I  cannot  have  while  the 
Court  is  sitting,  for  he  is  out  of  town. 

Serj.  Raby.  Then  you  can't  comply  with 
the  whole. 

Bambridge*  I  can't  now ;  therefore  I  de- 
tire  f  may  be  referred  to  the  lord  mayor  to  take 
the  bail.    ' 

Mr.  Harbing,  The  third  person  was  just  now 
in  town;  I  saw  him  with  an  ageift  of  Mr. 
Bambridge  at  Fleet-ditch. 

Bambridge,  My  lonl,  Harbing  is  one  in  the 
eonspiracy :  I  shall  have  you,  and  Comer  too, 
by-and-bye. 

Harbing.  Thit  audacious  front  of  your's 
will  da  you  no  service. 

Serj.  Raby,  You  say^ou  canU  be  able  now 
to  comply ;  you  canH  give  security  now  ;  and 
you  desire  it  may  be  referred  :  Whoever  takes 
that  authority  upon  them,  will  do  it  by  the 
order  of  the  Court.  Let  it  be  referred  to  the 
Lord  Mayor,  and  any  two  of  the  aJdennen 
upon  the  rota.  Wheu  do  you  propose  to  give 
in  bail  ? 

Bambridge.  I  propose  on  Tuesday  morning. 

Serj.  Raby.  Let  it  be  Wednesday,  and  give 
three  days  notice :  it  will  be  better  for  you ;  for 
the  Solicitor  for  the  crown  may  say  that  he  had 
not  sufficient  notice,  and  that  may  delay  you. 

Lord  Mayor.  You  may  attend  me  on 
Wednesday  morning  at  ten  o'clock.  Take  care 
to  give  Mr.  Paxton  notice. 

On  September  9th,  he  was  bailed  before  the 
Lord  Mayor  and  Court  of  Aldermen,  at  Guild- 
hall, for  the  felony  of  which  he  stood  indicted ; 
Laving  given  sufficient  sureties  for  his  appear- 
ance at  the  next  sessions  at  the  Old-Baitey  ; 
though  he  was  continued  a  prisoner  in  New- 
gate, being  charged  on  an  appeal  for  the 
murder  of  Mr.  Castell. 

Dn&.  Rex  rfrxi/s  Bambridge,  At  the  Old  Bailev, 

Oct  20,  1729. 

The  said  Thomas  Bambridge  beug  brought 


to  the  bar  (the  king's  connsel  not  being  then  in 
Court),  nroclamation  was  made  for  information. 

CL  ^  Arr.  Thou  the  prisoner  at  the  bar, 
these  men  that  thou  shalt  hear  called,  and  per- 
ionally  appear,  are  to  pass  between  oor  so- 
vereign lord  fho  king  and  thee,  upon  the  trial 
of  thy  life  and  death  ;  therefore,  if  you  chal- 
lenge them,  or  any  of  them,  yoor  time  to  speak 
is  as  they  come  to  the  book  to  be  swom^ 
before  they  are  sworn.  [Then  pert  of  the  pan- 
nel  was  called  over,  as  follows :  j 

CI.  of  Arr.  Robert  Johnson. 

Jokium.  Heic. 

BawUridge,  I  object  to  him.  I  am  aor- 
prised  he  slKNild  be  summoned :  He  wasa  pri- 
soner in  the  Fleet,  and  was  cleared  by  the  late 
Act  of  Insolvency  ;  and  so  are  half  of  the  per- 
sons that  are  now  sommoned. 

Officer.  I  took  the  best  care  I  could. 

Bambridge.  These  ought  not  to  have  been 
open  the  pannel :  I  am  ready  to  be  tried  bj 
any  twelve  honest  and  indifierent  men. 

L.  C.  J.'liiiyoMMuJ.  I  dont  know  how  this 
nuOter  is ;  if  you  have  any  just  cause,  you 
may  challenge  any  of  them. 

ti.  of  Arr.  John  Lewis.  (Who  answered, 
and  was  sworn.) 

Bambridge.  Half  of  them  were  prisoners. 

Mr.  Matthews.  Have  you  any  other  paa^ 
nel  f—^yficfr.  There  is  another  pannel. 

CI.  of  Arr.  William  Berry  (not  here). 

CL  of  Arr.  John  Fowler  (answefed,  and  wav 
sworo.) 

CL  of  Arr.  Richard  Evans. 

Richard  Evans.  Here. 

CL  of  Arr.  Look  upon  the  prisoner. 

Mr.  Kettieby.  Let  the  prisoner  look  open 
him,  to  see  if  be  knows  him. 

Then  the  King's  Counsel  came  into  Court. 

Serj.  Cheshire.  My  lord,  there  is  a  witnen, 
that  i&  to  go  through  the  whole  cause,  one 
Turner,  who  is  very  ill ;  and  we  shall  have  an 
affidavit  presently,  that  he  can't  without  peril- 
of  his  life,  come  out  He  was  here  on  Frida}[, 
and  tliis  is  the  act  of  God :  Three  or  four  tinsce  ■ 
the  king's  counsel  have  attended,  and  hoped 
this  would  have  been  the  last.  It  is  our  duty  IS» 
acquaint  your  lordship,  that  he  goes  througk 
the  whole  cause :  We  are  very  sorry  it  has  s» 
happened ;  but  we  cannot  try  it,  unless  we  ara 
to  try  the  cause  without  this  witness. 

Att.  Gen.  It  is  impossible  for  us  to  go  eo 
without  this  witness;  this  accident  is  what 
we  did  not  .meet  withal  till  the  Court  was 
sitting;  there  is  a  messenger  sent,  aa4 
an  apothecary,  to  desire  him,  if  possible, 
to  come  in  any  manner,  in  a  ehair,  or  other* 
wise ;  if  not,  we  shall  lay  before  yoor  lord* 
ships,  by  affidavit,  the  condition  he  is  in,  whea- 
the  apotheoary  comes.  This  witness  is  tb« 
most  material  in  the  cause;  it  is  imposaibU 
to  charge  the  prisoner,  or  try  the  cause  without 
him.  The  witness  was  here  on  Friday,  and 
there  can  he  no  inconvenience  to  the  pri* 
soner,  for  that  in  regard  to  this  indictment  he 
is  bailed  -,  he  is  not  in  the  same  case  wli«Pt  he 
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iniv  b«  read,  ftrhicli  nu  RccorJingly  dam,) 
■udb  lo  Ibe  follnwiiig  effect; 

"  JamM  Current,  lurg^eon, GooJicrp, 

apotliecarv,  Nicholas  Corner,  seTerally  niak« 

,.-      ,      ojlh,  e»cli  for  bimteir;    and  Jamei  Current 

iny  inmg  lo  j  ^j,^^  „  .^^^  ^^  y^^^^  attended  captain  John 


d  here  imcral  timet,  ind  ibould  be  glad 
In  baredone  with  ihia  nllendancp. 

L.  C.J.  Raymimd.    1  can't  lay 
it  till  ibe  affidBTtt  cumpa. 

Bumbridge.    1  did  nnt  bear  on 
IbU  treullemaD  said. 

L.  C.  J.  Tliey  liarc  alit^ed,  that  a  material 
witoeaa,  lliai  goea  ihrouKh  tlie  whole  caiue, 
CtDiiot  with  any  wfety  lo  Jiit  lite  attend.  There 
is  DO  afEdaTJt  come,  so  it  cannot  be  taken  no- 
lioe  of  till  it  duei,  and  lliey  t^y  it  cannot  b« 
any  iacoDTenience  to  you,  beeauae  you  are  al- 
nMy  bailed,      i  with  you  bear  ma,  ftir  I  mm 

Bambridge.  My  lord,  I  do  bear  you  ;  tht* 
CMse  liaa  been  depending  e*er  aince  Mav  iaal. 

L.C.i.  You  bafe  no  oceuion  to  lake  no* 
tice  of  that. 

Bambridge.  1  don't  haotr  but  tbi«  witneM 
it  one  «f  Iha  people  mainlaiued  In  the  Fleet  at 
board  wage*.  Il  baa  been  put  off  already  ae- 
Tcral  timei,  and  your  lord8hi|i  kooni,  I  aur< 
rendered  on  Friday  to  take  my  trial. 

Att.Gta.  It  waa  notour  fault  it  wu  not 
tried  in  July  ]a«,  we  bad  all  our  witnestM  then 

Mr.  Strange.  An  boDonraUe  genlleroaa 
made  the  objection,  then  upon  the  bencli. 

Alt.  Gen.  1  mual  obaerre  that  tlie  prisontf 
inaiated  upi>n  it  hinuieir. 

-BainbriJge.  I  am  Tery  forry,  *o  wealc  a 
■trataeem  aa  thU  ia  made  uae  of  to  put  it  off. 

L.  C.  J.  Hare  a  little  palieoc^  till  the  affi> 
daril  comes,!  cannotMyany  thing' to  it  till  then. 

Bamliridge.  1  bars  had  a  great  deal  of  un- 
commnn  lutfennga  in  this  cause. 

L.  C.  J.  That  in  nothing  to  me,  I  can't  aay 
any  thing  to  it ;    1  am  here  onJy  lo  try  the 

Bambridge.  I  have  brought  a  (rrnlleman, 
Mr.  Holder,  one  linndved  miles,  ami  this  trial 
beita^  put  off  from  timu  to  lime,  tlie  expence 
ii  M  great,  that  it  ia  enough  to  ruin  any  man. 

L.  C,  J.    You  must  tuy  till  the  aSdaTit 

Serj.  Clinhire.  Tbia  witoeti  aweart  lo  Ibe 
Slealing  the  goods. 

Ilien  Mr.  Bambridge  went  from  the  bar.and 
tbe  court  wailine  aome  titne,  llr.  Pazion  pro- 
duced an  affidaril,  which  the  parliea  iwore  to 


rougbt  ( 
lis  lite. 


which  fell  into  bit  thigh,  and  occaiiooed  a 
tumor,  which  was  forced  lo  be  laid  open ;  and 
LilMnnlon  now  Ilea  daogerontjy  ill ;  that  Ibe 
wound  is  six  inChea  long,  and  Itiree  deep,  and 
he  ctunol  be  brought  out  without  maoifeat 
dinger  of  bis  life. 

'■  Goodacre;  he  iwean  that  he  baa  been  to 
ririt  John  Turner,  and  that  be  fouDd  bim  vio- 
lently il)  of  a  pleurelic  ferer,  and  he  cannot  ba 
'  or  bii  lodging  without  dat^r  of 

Niebdat 
pbf  ed  by  Mr.  Paxion,  and  li 
qiiainted  with  John  Turner  and  John  Lijlinff- 
(ton,  and  ia  well  acquainted  with  their  alfi- 
davits,  and  says,  thattbey  are  very  material 
(fitnesses,  and  it  is  not  safe  to  proceed  to  trial, 
without  the  benefit  of  their  tertimooy;  and  that 
TumerHid  attend  on  Friday,  tliougfa  he  was 
then  ill." 

Alt.  Cen.  WethatarecoDntet  for  thekmg, 
cannot  oUige  tbe  attendance  of  witnesaes  ;  we 
cannot  luep  them  in  health;  I  should  have 
been  very  elad  to  bare  went  on  with  the  iHat ; 
what  has  been  one  of  tbe  means  of  putting  it 
off,  was  the  [irisonct's  insisting  upon  an  object 
tion,  that  was  made  by  an  hooouraUe  person, 
then  upon  the  bench.  Tbe  affidavit  is  so  full, 
thai  I  need  not  trouble  your  lordship  wiib  any 
observations  upon  it.  The  course  of  all  courts 
is  upon  such  an  albdavit  to  put  off  the  canse', 
snil  it  is  not  safe  to  gu  lo  trial  without  this  v  it- 
ness.  By  my  Uriel  we  cannot  safely  proceed, 
for  the  prisoner  was  committed  upon  the  of- 
fiJafit  of  Turner. 

Sol.  Oen.  1  apprehend,  that  Svhat  we  apply 
for,  is  so  reasonable  it  will  be  grauted. 

L,  C.  J.   TheaOidavit  is  sworn  by  three  wit- 


Att.  Cen.   1  believe 
prisoner  In 
ovdingly.} 


r  In  the  I: 


tve  Tou  should  bring  tbe 
'.     (iVhicb  was  dune  ac- 

Scg.  Cietkire.  Now  tha  affidavit  is  come, 
there  arc  three  witnesses,  thoogh  1  mentioned 
but  one.  Now  it  anpean,  from  the  evidence 
i»f  three  persons,  that  there  b  another  per- 
Bon,  a  priaoner  in  tbe  Fleet,  tbal  cannot  come  ; 
he  has  had  a  violent  fever,  that  fell  into  one  of 
hit  thigha,  and  cauaed  a  dangerous  wound  to 
be  maile,  sis  inchei  in  length  ud  three  in  depth. 

4lt.  Gm.    Mjr.  Ion),  wt  praj  tiis  aSdavif 


Mr.  Ketllcbtf.  I  am  counsel  for  tbe  prisoner. 
In  cases  of  fielony,  counsri  may  he  askigned  for 
the  prisoner  upon  tnolions,  but  nut  upon  trials. 

I       L.  C.  J.    1  alloi*  it  to  be  lo,  you  it)ay  go  on. 

I  Mr.  Ketllcby.  I  bol^r  the  trial  nill  not  be  put 
off  at  this  time ;  this  is  so  tuiati  a  matter  to 
objecl,  to  put  off  the  trial ;  they  dun't  mention 
when  they  first  caine  to  the  buow1«nli;c  of  this : 
II'  they  came  to  llic  knowledge  of  il  so  soon, 
that  the  defendant  might  liuve  bad  an  op- 
portunity lo  send  people  to  view  the  persons  ill 
100,  then  tbia  afiidavit  is  not  sufficient. 
X.  C.  /.  He  was  here  on  Friday. 
Mr.  Strange.  It  in  nut  said  in  the  affidaril, 
that  he  was  aubpoenaed,  he  might  otlund  as  a 

Atl.  Gen.  None  of  ns  knew  it  till  just  now. 
irisoa  upon  this  i  lia  is  conSnad 


!■ 


ibeappwT, 
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ProeeedingB  rdaih^  to  fhe 
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Mr.  Kettleby,  He  has  an  iron  knocked  off 
one  leg,  and  ready  to  be  nut  upon  the  other.-— 
And  if  this  holds  him,  ne  may  be  continued 
for  ever.  I  submit  to  your  lonUhip,  that  they 
must  jnve  notice  to  put  off  the  trial,  if  it  is  to  be 

{m%  on ;  they  donH  say  whether  they  knew  of 
his  cause  before,  or  not ;  Mr.  Attorney  said, 
lie  did  not  knowof  LilUn^tou'sbeinf^  ill. 

Ait.  Gen,  I  knew  Lillingston's  being  a  wit- 
ness, by  my  brief. 

Mr.  Keiilehv,  They  should  have  set  forth  in 
the  affidavit,  that  they  did  not  know  of  the  illness 
till  this  morning,  and  that  they  did  not  know  it 
before :  If  that  had  been  the  case,  it  had  been 
some  excuse;  besides,  the  iury  has  been 
charged  with  the  prisoner ;  the  attorney  dkl 
not  come  in  so  soon :  he  has  made  an  objection 
against  the  pannel,  before  the  king's  counsel 
Came  in  \  they  said  they  were  to  nave  an  in- 
formation, of  the  disability  of  one  witness. 
]Vow  there  are  two  ill,  without  saying  when 
they  first  knew  of  their  disability. 

Comer  says,  that  he  was  employed  under 
Mr.  Paztoo,  and  he  knows  they  are  material 
witnesses.  If  Mr.  Paxton  had  given  it  upon 
oath,  that  they  were  material  witnesses,  I 
should  hsTe  believed  it;  I  donH  know  from 
trhence  Comer  comes,  1  do  not  see  it  in  the  in- 
formation ;  he  says,  that  he  is  acquainted  with 
them,  therefore  concludes,  tliev  are  materia] 
witn<>8ses.  I  must  submit  it,  if  they  are  ma- 
terial witnesses  or  not ;  it  is  an  easy  matter  to 
get  three  or  four  people,  may  be  clerk's  clcrk^, 
to  swear,  that  they  are  material  witnesses,  who 
I  have  no  reaaon  to  believe  had  sufficient  rea- 
sons to  ground  their  belief  upon  that  they  were 
material  witnesses ;  should  we  not  have  had 
some  information  before  ?  Perhaps  the  prisoner 
might  have  sent  one  to  visit  these  people,  who 
might  have  swore,  that  they  were  u  able  to 
oome,  as  these  say  th«>y  were  onaMe ;  and  I 
humbly  beg  leave  to  say  that  the  affidavit  is 
not  sudficient.  Besides,  there  is  another  reason, 
why  it  should  not  be  put  otf,  be  is  surrendereil 
by  his  bail  to  take  his  trial,  and  we  do  not  know 
that  they  will  sund  again. 

Att,  Gen,  They  must  stand  till  they  are  dis- 
charged by  the  Court. 

Mr.  KeilUbi/.  They  have  not  so  mnch  as 
given  notice  to  stand  again,  he  has  not  had  so 
much  as  an  opportMnity  of  asking ;  I  hope  ho 
may  be  tried,  or  else  the  consequence  must  be, 
that  he  must  lie  by  till  December,  and  then 
somebody  else  may  have  a  breken  leg. 

Mr.  IVj/nn,  I  can't  pass  over  this  affidavit, 
without  making  one  oWrvation  ;  1  shall  not 
call  it  an  affected  delay,  thuns^h  it  looks  ex- 
ceeding like  it.  The  affidavit  last  sessions  was 
not  shewed  the  hegiDoing  of  the  sessions,  that 
be  might  have  had  an  op)>ortiinity  to  answer  it, 
but  the  last  day  of  the  sessions ;  I  am  sure 
then  it  looked  like  an  aflpcted  delay.  I'he  af- 
fidavit was  then  not  looked  u(ion  to  be  suffi- 
cient ;  the  objection  then  to  Mr.  Comer  iias, 
that  he  was  no  solicitor.  Is  a  person  sufficient 
to  swear  to  witnesses  being  material,  th<it  has 
only  served  a  subpoena?    Mr.  Paztoo  is  the 


only  person  tbai^  has  appeared  at'  a  snlicitor« 
Another  thing  that  is  pretty  extraordinary  is, 
that  the  bail  is  discharged ;  there  may  be  no 
render,  but  the  gaoler  will  hardly  part  with  him 
without  fresh  bail. 

1  shouM  be  glad  to  know,  if  the  gaoler  will 
give  liberty  for  him  or  no ;  1  would  not  add 
more  to  yonr  lordship's  trouble;  but  as  this 
esse  is,  there  is  no  manner  of  reason  to  putoflf 
the  trial. 

Mr.  Strange.  I  am  counsel  of  the  same  side, 
and  1  must  observe  to  your  lordship,  that  this 
affidavit  is  not  sufficient  as  to  the  inability  or 
materialness  of  the  witnesses ;  as  to  the  first  it 
appears,  that  tbey  must  have  had  fourteen  days 
time  to  have  made  this  enquiry,  as  to  LilKag- 
ston ;  and  though  they  pretend  to  say  Turner 
was  here  on  Friday,  tbey  do  not  say  I^HiDg- 
ston  was;  they  eould  have  gone  on  withont  this 
lillingatoii  then,  for  it  does  not  appear  that  he 
was  here  on  Friday  last. 

That  if  il  had  suited  the  convenience  of  the 
Court  to  have  gone  on  on  Friday,  they  must 
have  gone  on  without  Lillingston.  liiereis 
a  great  ambiguity  in  the  affidavit ;  it  sa js,  that 
the  tumour  liad  been  laid  open,  and  that  he 
had  a  hole  in  his  leg,  and  lies  in  the  Fleet, 
and  that  Lillingston  positively  cannot  be  broaght 
out.  Really,  as  to  Lillingston,  he  has  fkllen 
in  very  particularly  ;  the  objection  arose  as  to 
him  above  fourteen  days  ago,  and  they  migtit 
have  applied  to  the  Court  in  time,  so  lie  ougfit 
to  be  laid  out  of  the  case,  and  he  is  to  be 
laid  out  of  the  case. — It  is  sworn  as  lo  the 
other,  ;that  be  was  eut  on  Friday :  but  whc* 
ther  be  was  subpcenaed  or  not,  is  not  sworn. 
As  to  their  indisposition,  the  apothecary  only 
swears,  that  Turner  was  ill  of  a  pleurelic  fever ; 
but  I  submit  it,  whether  they  must  not  swear 
positively,  that  he  cannot  come  out.  I  dare 
say,  there  is  no  such  witness  wanted.  I  take 
notice  of  this,  to  shew  that  when  they  come  to 
speak  of  Turner,  tbey  cannot  speak  so  fall  as 
they  do  to  Lillingston.  Comer  says,  that  it 
is  not  safe  to  go  to  trial  without  this  witDesa, 
but  he  don't  ssy  whether  it  is  safe  to  prooeed 
to  trial  with;  1  don't  know  whctlier  the  trial 
is  safe,  if  he  was  tried  upon  this  witness. 
Here  is  the  solicitor  for  the  crown,  to  he  sure 
he  knows  the  secrets  of  the  cause,  if  this  man 
is  so  material  a  witness,  he  ought  to  swear  to  it : 
We  ought  to  have  the  best  account  we  can  ; 
and  now  we  have  not  the  best  account,  because 
the  solicitor  for  the  crown  does  not  take 
upon  him  to  swear  to  the  fnct.  It  is  not 
made  out  that  they  are  so  material  that  they 
can't  eo  on  without  them;  nor  does  it  ap- 
pear, tnat  they  are  so  bnd  as'  not  to  be  able  ta 
come  out ;  though  Mr.  Attorney  is  pleased  to 
say,  that  it  cannot  he  any  injury  to  the  pri* 
soner,  for  that  his  hail  must  stand ;  I  don't  be* 
lieve  the  keeper  of  Newgntc  will  venture  to  let 
him  go  out  without  fresh  bnil,  and  whether  ttiat 
bail  will  s'and  or  not,  I  don't  know. 

Bambritigr.  f)n  the  Hth  of  tliis  histailt,  I 
served  notice  on  Mr.  Paxton,  that  I  wnuM  ear- 
reeder  myeelf  on  Friday,  to  take  my  triftl^«B4 


«T] 


biuliitg  Thmoff  BaMridge. 


A.  a  iTffti 


i«f«fbAMii  Aiyt  Met  IM^^jHtHm  htt  be^n  fi6 
ill :  tjbit  is  an  iDtlictmebt  for  8te«fintf  tbe  foods 
of  one  MH,  B^rklvy,^  who  has  lateW  declared 
tbtf  tbe  is  ml  concerned  in  t|ie  ml.  As  to 
CJottidr,  Vho  bar  mkde  the  affidaTit,  he  is  a 
eominoQ  Ubi^ttttariaii,  and  if  I  akn  to  be  cop- 
S\^  Upoa  fauf  affidaf  its  and  Harbing's,  and 
tbe.rest  of  the  conspirators,  I  shall  be  kept  in 
glwl  to  tne  day  of  judgment;  and  it  is  such  an 
tatpendej  it  will  ntin  any  one.  I  am  under  a 
neoeasity  to  importune  the  Court  to  be  put  ntion 
my  trial,  ibt  mere  is  a  person  come  out  in  a 
ohairy  that  is  a  nraterial  witness  for  roe.  that  is 
ip  dfnger  of  his  life,  and  cannot,  in  alf  probit- 
Mhy,  lire  till  next  seasons ;  it  is  Blir.  John 
Bbneham,  the  king's  jeweller. 

£.  C.  J.  You  rou«t  make  ad  aflMafit  of  it ; 
I.oannot  mind  any  tbilig  but  upon  oath.  You 
hare  mentioned,  that  there  has  been  great  de- 
lays in  this  affair :  yon  should  acquaint  the 
Court  thaiC  it  has  be<M  pat  oft  irregularly :  has 
iraot  been  done  in  this  place,  that  the  same 
aenions,  thfit  a  mi^n  has  been  brought  to  be 
tHed^  it  has  been  pdt  offP  this  is  the  act  of 
God. 

Baadiridge.  They  sbonid  hare  set  forth  the 
time  when  th^  were  taken  ill. 

Alt.  Gen,  There  is  no  critictsm  in  the  affi- 
davit: I  will  ask  any  of  those  gentlemen, 
whether  they  ever  knew  in  the  King's  .bench^ 
or  Court  of  Ezcheqner,  the  times  mentioned  ? 

Mr.  Strange.  In  the  last  instance  (thsit  thi^y 
had  bean  snbpcenaed). 

X.  C.  J.  Subj^naed  is  not  the  que^ion. 

AUi  Oen.  Did  yon  erer  say  they  were  tob- 
pmnaed in  an  affidavit? 

X.  C.  J.  As  to  the  merit*,  I  know  noiliing 
of  that :  this  is  nothing  bat  a  motion  to  put  on 
the  trial ;  I  don't  see  apy  th  w  distinguishable 
in  it.  It  would  be  yery  harnfor  him  to  Ue  in 
gaol,  if  he  was  not  admitteti  to  bail. 

Seij.  Cheshire,  They  say,  it  donH  appear 
that  the  roan  was  subiicenaeil :  I  ask  any  of 
those  gentlemen,  to  shew,  if  ever  they  fouod 
it  so  in  an  affidavit  f  I  was  surprised  when 
either  of  them  mentioned  it :  they  insist  so 
much  upon  it,  that  they  will  think  there  is 
aoroething  in  it  at  last. 

X.  C.  J.  They  must  say  what  they  can  for 
their  clients. 

Mr.  KettUhy.  We  don't  know  who  this 
Comer  is:  if  Mr.  Paxton  will  swear  these  peo- 
ple are  material  witoesses,  we  will  give  it  up. 

X.  C.  /.  Has  not  Comer  been  employed  in 
the  whole  prosecution,  and  been  fully  apprized 
of  the  affidavits  ? 

Atl,  Gen.  This  is  the  slightest  of  all  their 
objections ;  for  they  may  as  well  deaire  the 
Attorney  General  to  make  an  affidavit:  the 
Court  expects  no  more  than  that  a  person,  ac- 
quainted with  the  merits  of  the  cause,  should 
swear  that  they  are  material  witnesses.  If 
it  is  done  by  a  person  to  shew  to  the  Court, 
that  they  have  reason  to  believe  that  they 
are  material  witnesses,  that  is  sufficient. 
He  swears,  that  he  had  been  employed  to 
carry  on  the  prosecutioo  for  fdooy  against 
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Bi»bridge,  of  whibh  he  isindietbd,  and  ac« 

?uainted  with  the  informations  taken  upon  oadi. 
t  is  said,  why  did'  not  Bf  r.  Paxton  aweor  itf 
May  there  not  be  two  solicitors  m  a  cause  F 
Does  it  not  olten  bajitpen,  that  there  is  t  claHC' 
in  court  and  solicitor  concerned  in  ohe  caoaaf  • 
Why  don't  they  say  a  derk  in  courtvlisilld 
malie  it  ?  We  have  done  all  that  is  re^ojUlto'to 
show  that  tfaey  are  material  «^itaeji!ie&;  He 
could  not  swear  it,  unlesb  he  himself  batt  aaea' 
the  informatioofl. 

X.  C.  J,\  Heaweam,  that  they  candolsaiUjf' 
go  to  trial  without  these  witnesses. 

Ati.  Oen.  lie  says,  th^  both  arta  nMterSal 
witnesses,  and  it  is  not  sale  to  proceed  to  triiA' 
without  them ;  and  that  is  taking  upon  him  to 
swear  as  much  as  ever  was  required;  It  is 
urged,  that  Mr.  Bamhriilge^s  bail  has  snrreo*: 
dem  hiin :  supponng  that  be  was  quite  out  of 
custody,  and  that  he  gave  notkre  that  soch  A' 
^ay  he  would  take  his  trial,  is  that  a  discharB^ 
of  his  bail?  No ;  his  bail  is  bound  till  he  is  dS- 
charged  by  the  judgment  of  the  Court:  sudi^ 
iMtioe  to  take  his  trial  can  bono  discharge,* 
One  of  the  gentlemen '  says,  that  there  watf" 
something  like  aii  aftetcM  delay;  we  wertt' 
ready  to  have  tried  him iri  Jaly  Ittt. 

X.  C.  X  That ddn*t appeal  ftoAi  you:  whom' 
has  it  arisen  from  ? 

Ati.  Gen.  It  might  hayebeen  tried  In  July  : 
there  was  then  a  tmemess  in  the  judge,  anas* 
veiT  Uudable  ooe ;  but  be  said.  If  Mr.  Bans*'" 
bridge  did  not'insist  upon  it,  he  would  try  iiim» 
Wlien  the  witnesses  are  here,  then  the  prison^' 
is  for  having  it  put  off;  when  they  are  not 
here,  then  he  is  for  having  it  tried. 

BimAridge.  That  honourable*  gentlemair 
caiised  the  trial  to  be  adjoamed ;  and  I  must 
submit,  whether  it  was  known  for  a  judge,  that 
was  a  party,  ever  to  try  any  roan.  What  thor' 
Attorney  urged  before  was,  that  the  Court  of 
King's -oench  ordered  informations,  and  tbeil' 
proceeded  to  the  trial  of  them.  As  to  Comer, 
he  is  not  a  clerk  of  Mr.  Paxtou's ;  be  is  only  a 
Hie  et  Ubiquitarian. 

Mr.  Just.  Denton.  I  am  of  the  same  opinion 
as  my  brother  Raymond. 

Bambridge.  I  will  not  take  up  the  time  of 
the  Court.  If  this  gentleman,  who  I  before 
mentioned  to  be  a  material  witnesR  for  me» 
should  die,  it  will  be  greatly  detrimental  to  roe; 
therefore,  if  your  lordship  will  let  him  be  exa- 
mined in  court,  and  leave  the  ring  in  court,  I 
will  consent  to  let  the  trial  be  put  off. 

Mr.  KettUbjf,  1  should  be  very  glad  the 
Attorney  General  will  take  the  trouble  to  exa* 
mine  him. 

Att.  Gen,  I  can't  take  upon  me  to  consent 
to  any  tbin^  particular ;  but  must  submit  it  to 
your  lordship. 

Mr.  Just.  Denton.  Mr.  Bambridge,  why 
won't  yon  bring  your  witness  into  court  P 

Bamtfridge.  The  high  sheriff,  he  not  being 
well,  was  so  good  as  to  let  him  be  in  his  room  ; 
he  is  there,  and  is  coming  in. 

Att.  Gen.  I  never  knew  it  donoin  capital 
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.  X.  C.  J.  I  doB*l  know  that  efcr  it  wm  dmie. 

Mr.  Jast.  Deniom,  Wbat  do  jrou  toy,  that 

bo  noy  not  lite  till  next  Kfiions  r 

-  £.dJ.  fle it wook and ofod ;  botyiflwaa 

«^  my  oath*  I  don't  mt  moj  likelihood  of  hia 

ianodiately  dyio|(. 

.  BttmMjge.  UeiaaofODtyycanofago. 
■  X.  C.'J.   He  may  live  5  weoki. 

BbjuM^  lfyo«wiUlctbimdacb|«,that 
1  bongbt  the  linfTof  bim«— 

JLC. /.  ltcao'tbedone«  In  acvenl  oaaee, 
where  wttneaiea  haTO  heen  going  abroad  in  civil 
oaaiea,  it  haa  been  done. 

Mr,  KcttUbjf.  IfyonrlordahipdonHconaent 
t^  thitf  1  hope  the  Court  will  indolge  oa  in 

another  thing  we  pray 

Mr.  J  int.  Denton.  Mr.  Attorney  General 
M8  he  won't  content 

Mr.  KeitUby.  Whether,  if  yon  |mt  off  the 
trial,  yon  won't  admit  thia  gcntMman  to  he 
examined  ? 

AU.  Cen.  It  nerer  haa  been  done  without 
opnaent ;  and  I  never  knew  it  done  in  capiul 
OMta.  I  shonld  be  very  tender  to  come  to 
make  a  precedent  in  m  capital  caae:  I  have 
known  it  done  in  civil  caaea  with  oonaent. 

Mr.  Kettleby.  If  thia  affidavit  won't  do,  I 
be|[  leave  further  to  dcaire  there  may  be  two 
jonea. 
•  L.C.J>  Let  na  make  an  end  of  one  thh^ 
firat.  We  are  all  of  opinion  the  affidavit  la 
full. 

Mr.  Ketilehy,  I  anbmitit  entirely ;  and  when 
1  know  yonr  lordship'a  opinion,  I  am  not  only 
ready  to  give  over,  tHit  am  alwaya  convinced; 
and  though  Mr.  Attorney  ia  unwilling  to  ntiake 
n  bad  prMcdent  in  one  caae,  I  hope  ne  will  he 
willing  to  make%a  good  one  in  another.  He 
waa  not  here  when  the  priaoner  made  hia  obiee- 
lions  la  the  jury ,  to  have  a  diaintereeted  paanel 
to  try  him :  it  woald  be  very  odd  to  try  the 
wum  of  the  Fleet  by  ^  jury  that  came  out  of 
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Domnp  MaunonaUa;  priaoBfn  that  havn  been . 
diaohargcd  b  v  the  late  act 

L.  C.  /.    What  would  yon  have  mcdo  f 

yLt.KHtMy.  Ifitgoea  over  to  another  tioMC 
I  hope  the  ahenff  will  take  care  te  have  a  good 
jury :  the  firat  pannel  were  meet  of  them  pri* 
aonera :   1  am  aura  the  ahert£F  will  do  every , 
thing  that  ia  ri^ht 

Sir  John  WUlkm  (one  of  the  aheriib.) 
There  ia  a  n<;w  pannd,  where  thia  feraoo, , 
Johnaon,  b  not  one. 

JL  C.  J.  What  do  you  think  of  the  ahenA  f 

Mr.  Keiiieby.  I  have  no  ill  opinioo  of  them  ) 
I  would  be  bound  body  for  body  for  them. 

Ati.  Gin.  Thia  ia  the  ftrrt  lime  I  heard  of 
thia  objection :  I  don't  know  any  foundation  for 
h ;  for  my  part,  I  never  trouble  my  head  about 
juriea.  nor  ever  will.  I  take  it  for  granted,  thn 
officer  that  aummoaa  them  will  do  hit  duty  ;  if 
he  don't,  the  partv  has  hia  legal  challenge. 

Mr.  Srren^e.  If  it  is  ao  understood^  that  ha 
may  be  let  out,  according  to  the  former  recog- 
nisance, vre  shall  submit. 

L.C.J,  I  dou't  see  but  he  HMy  be  admitted 
to  bail  upon  that. 

Bambridge.  The  recognisance  ia  here. 

Att,  Cen.  Was  it  not  to  appear  upon  the 
party 'a  surrendering  him  in  court? 

Cl,  ofArr,  It  was. 

X.  C.  J.  Let  me  see  the  recognisance ;  don't 
let  me  do  things  in  the  dark. 

CL  ei  Att.   The  recognisance  is  not  return* 
ed  t  afi  that  he  prayed  waS|  that  the  appear* . 
ance  might  be  entered. 

Btanhridge.  The  recognisance  was  to  appear 
here,  and  not  to  be  discharged  without  lidenoe. 

X.  €.  X  The  recognisance  is  oontinued  \  it 
can't  be  disehargedi  without  all  the  conditiona 
are  performed. 

Aanbridge.  I  did  not  hear  your  lordahip 
fore. 

Wktrenpoa  the  Msomt  withdrew. 
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487.  The  Trial  of  Thomas  Bambridge,  esq.  for  Felony,  before  the 
Right  Hon.  Sir  Richard  Brocas,  lent  Lord  Mayor  of  the  City 
of  London,  the  Right  Hon.  Lord  Chief  Justice  Eyre,  the 
Hon.  Mr.  Justice  Reynolds,  the  Hon.  Mr.  Baron  Carter^  the 
Worshipful  Mr.  Serjeant  Rahy,  and  others,  his  Majesty's  Jiis* 
tices  of  Oyer  and  Terminer,  and  Gaol  Delivery,  for  the  City 
of  London,  and  Gaol  Delivery  of  Newgate,  for  the  said  City 
and  County  of  Middlesex,  held  at  Justice-Hall  in  the  Old- 

^  Bailey,  on  Wednesday,  Thursday,  Friday,  and  Saturday,  being 
the  Sd,  4th,  5th,  and  6th  Days  of  December:  3  Geobge  IL 


A.D.  1729.* 

IWifay,  December  5, 1199. 

Proclamation  wu  made  for  all  penona  con- 
cerned to  attaDd. 

CUrk  ofArmigns,  Is  the  London  Jnry  here  T 

Officer.  Yea. 

Cl  cfArr.  Set  Mr.  Bambridffe  to  the  bar. 
(Which  waa  accdrdingly  done.)  You  atand  in- 
dieted  by  the  name  of  Tbomu  Bambridge,  late 
of  the  pariah  of  St.  Bride's,  London ;  for  fe- 
loniooaly  atealingf  one  feather-bed,  a  bolster, 
two  pUlowa,  two  blankets,  one  qailt,  two  cane 
cbaira,  one  easy  chair  and  cushion,  two  stuff 
ebaira,  two  tabfea,  a  lookinj^- glass,  fire-shovel 
and  longs,  gridiron,  one  pair  of  bellows,  three 
pairs  of  window  curtains,  China  ware,  vakie  5/. 
a  bead  of  Mecklin  lace,  Talue  10/.  a  head  of 
Flanders  lace,  yalue  6/.  six  silver-handled 
knives,  value  S/.  six  silver  forks,  value  40».  two 
tea-spoons,  strainer,  and  tongs,  four  ounces  of 
goM  lace,  value  10/.  two  gold  seals,  one  eme- 
rakl,  value  3/.  five  diaper  napkins,  one  piece  of 
dimittv,  a  sable  tipoet,  value  3/.  a  piece  of  blue 
and  white  sattin,  value  7/.  two  stone  seals  set  in 
gold,  value  3/.  three  silk  gowns,  value  6/.  two 
pieces  of  sarsnet,  value  55<.  a  garnet  and  other 
rings,  with  other  things  of  considerable  value, 
the  goods  of  Elizabeth  Berkley,  on  the  Slat 
day  of  October,  17S7. 

C/.  of  Arr,  How  sayest  thou,  Thomas  Bam  • 
bridge,  art  thou  Guilty  of  the  felony  whereof 
thou  standest  indicted,  or  Not  Gnilty  f 

BomMd^e.  Not  Guilty. 

C/.  of  Arr,  How  wilt  thou  be  tried  f 

Bambridge.  By  God  and  my  country. 

CL  cfArr,  God  send  thee  a  good  deliver- 
ance. 

-Thon  the  prisoner  at  the  bar,  th 


■len  that  thon  sbalt  hear  called,  and  personally 
appear,  are  to  paas  between  our  sovereign  lord 
the  king  and  thee,  upon  the  trial  of  thy  life  and 
death,  therdbre  if  thou  wilt  challenge  them, 
•r  any  of  them,  thy  time  to  speak  ia  aa  they 

'  f  (Bee  the  pracediiig  and  fbUowing  Aitialca. 


come  to  the  book  to  be  sworn,  before  they  aiii 
sworn. 

Then  the  pannel  waa  called  over,  and  cli« 
fbllowrog  persona  challenge  by  the  prisoner : 
Francis  Nolder,  John  Mich.  Hamkk,  Thomatf 
Caddey,  Henry  Houghton,  Jos.  HartwOll^ 
Richard  Hughes,  John  Bailor,  John  Hopkins, 
John  Palmer,  John  Basset,  Stephen  Bria, 
WUliam  Saul. 


JmtT. 


Richard  Collier, 
Henry  Clark, 
John  Poole, 
Edward  Jones, 


Jos.  Collier, 
John  Lyddall, 
Austin  Tver, 
William  Lyon, 
John  Taylor, 
ThomaaTeet. 


Henry  Palmer, 
Thomaa  Mallet, 

Then  Proclamation  waa  made  for  informatioii. 

Clerk.  Thomas  Bambridfire,  hold  up  thy 
hand.  (Which  he  did.}  You  of  the  Jury 
look  on  the  prisoner,  and  hearken  to  his  charge: 
he  stands  indicteil  by  the  name  of  Thomaa 
Bambridge  (prtmt  in  tlie  indictment,  mutatis 
mutandit.)  And  as  the  clerk  was  reading  th« 
several  parcels,  particularly  when  he  came  to 
the  rings,  Mr.  Bambridge  spoke  as  follows : 

Bamiridge.  I  desire  to*  know,  how  many 
rings  there  are  mentioned  in  the  indictment : 
whether  oOe,  two,  or  three,  or  four-score. 

Then  the  clerk  did  read  the  several  rmfpi 
mentioned  in  the  indictment,  and  went  on  vr& 
reading  the  following  part  of  the  indictment. 

Baai6rid^«.  I  willnotgive  your  lordship  anT 
unnecessary  trouble;  but  I  desire  the  clerk 
may  read  the  form  of  the  indictment  in  Latin. 

L.  C.  J.  Eyre.    What  do  you  desired 

Bambridge.  The  whole  indictment  to  bs 
read,  except  the  parcels  of  the  goods. 

X.  C.  J.  Mr.  Matthews,  speak  loud,  when 
you  read. 

Bambridge.    Is  it  *  vicesimo  die  V 

Clerk.  It  is  *  tricesimo  prime  Octobrii.* 
And  then  the  Clerk  of  the  Arraigns  went  on 
with  reading  the  other  part  of  tboindietOMnl. 
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Bambridge.  That  is  not  all  the  indictmeni ; 
1  am  iDJormed,  that  bcveral  othera  are  meo- 
liunedaa  accittiipUcet. 

Mr.  KettUbtf,  There  are  Pimlir  and  Doncflai. 

£.  C.  /.    9|Lr.  MaUliem,  have  you  read  all 
the  iDdictinent?  Are  tlicy  mentioord  ? 
.  Mr.  Mutihenu  The  latter  part  of  the  indict- 
Sicnt  is  retaiin)(  to  Pindar  and  IKiuji^laa. 

L  C,J.  1  have  not  that  in  my  paper :  jeu 
tboidd  Jiave  put  it  in. 

Mi*.  Malihewa,   My  lord,  they  are  not  here. 

Z.C.J.    Ueailit. 

Mr.  KettUlfif.  You  ihuuld  hare  read  it  be- 
wfe. 

Then  5f  r.  Matthetta  read  the  remaining  part 
of  tlic  indictmeut  relatin*;  to  them. 

Mr.  Ilvlland.  May  it  please  your  lordship, 
and  you  ({ttoUeraen  ot  the  jury,  I  am  uf  coun- 
sel iur  the  kintr.  This  i«  an  iodirtment  affuinst 
Thomas  Uanibrld^^iS  for  ft^lnniously  Mealinijf 
and  tukiiii;  awr-ay  several  uonds,  the  piOpeity 
of  ElinalMfih  Berkley.  Tbe  indictment  set^ 
forth,  That  Thomas  Bnmbi  iiTg;c,  late  of  Lon- 
don, did  on  the  Si«tof  Ocinbrr,  1727,  in  the 
first  year  of  liis  present  irujesty,  v»itb  force 
•nd  arms,  in  Loudon  aiuresaiil,  in  the  parish  of 
6t.  Brid^iVs,  alias  8t.  B:ido*s,  in  a  (clouious 
inanner,  and  with  an  cril  iutent,  steal  and  take 
iLway  the  ^oods  of  Elizabeth  Berkley  iu  the  in- 
dictment particularly  set  fonh,  l)ein|r  in  a  cer- 
tain mansion-house,  where  the  saiiiElizabtth 
Berkley  and  divers  others  did  inhabit.  This  is 
laiil  ag^ainst  the  peace  of  our  sovereign  lord  the 
Jkinqf,  bis  crown  ant)  dignity. 

Serj.  Ch4shire.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  I  am  of  counsel 
for  the  kincf.  Thomas  Bambrid^^e,  the  pri- 
soner at  the  bar,  stands  indicted  upon  the  sta- 
tute of  the  12lli  of  the  late  queen :  he  is  cliartf- 
€d  for  feloniously  stealing  and  takin;|f  away  ilie 
goods  of  Elizabeth  Berkley,  to  the  value  oi'iOs. 
And  upwards,  out  of  a  m:msion- house,  where 
ibe  the  said  Elizabeth  Berkley  and  several 
others  dwelt.  The  evidence,  in  support  of  the 
indictment,  will  be  this ;  that  some  time  before 
the  23d  of  Oct.  in  theyear  1 7S7.  the  said  Thos. 
Bambridge  was  deputy  warden  of  the  Fleet 
prison,  under  Mr.  lluggius;  and  at  that  time 
the  said  EILzabetb  Berkley  was  a  prisoner,  ami 
lodged  in  the  second  gallery  on  the  master's 
bide ;  that  some  time  liefore  the  first  day  of 
Micliaclums  term  iu  that  October,  the  said 
Tlionjas  Bambridge,  and  bome  other  persons, 
\iz.  Piudar,  Burues,  Kiug,  and  Duuglas,  caoie 
in  couipany  together,  aad  entered  the  ruoui 
ivbere  the  said  Elizabeth  Berkley  was:  the 
room,  gentlemen,  was  furuitibed  with  ver3'  good 
gooils:  they  did,  gentleoiien,  pretend  to  riflo 
the  room,  and  take  some  account  of  some  of 
the  c^oods ;  aud  a  persim  in  company  did  write 
douu,  about  twelve  lines,  part  of  the  eAocls  ; 
and  tbo  man  did  not  proceed  any  further  tLen.; 
but  Bumbrid^e,  and  the  other  persous  with 
hinii  hurried  Mrs.  Berkley  away  to  the  com- 
mon side :  there,  gentlemen,  she  was  !oc|(ed  ! 
Vf  i  there  she  lajr  five  or  itizneeksi  till  b^  bad  I 


turned  her  senses ;  and  she  has  continaed  ia 
that  melancholy  condition  ever  since. 

The  first  time,  gntlemen,  that  thet  entered 
the  room,  he  wrote  some  lines,  and  did  take 
aome  acconat  of  the  goods ;  but  did  not  then 
proceed  any  further:  but  as  he  turned  the 
owner  out  of  the  place,  he  ^ ut  a  padlock  on 
the  door,  and  she  put  her  own  key  m  the  door, 
and  locked  the  door ;  and  there  wat  nothing 
done  further  at  that  time. 

Uentfemen,  on  the  9Sd  of  October,  Bam- 
bridge and  others,  in  company  with  him',  did 
come  to  this  place  in  the  gallery :  he  easily  did 
remove  tie  padlock,  but  it  was  not  so  easy  to 
force  open  the  door ;  and  therefore,  gentlemen, 
he  sent  for  one  Greenway ,  n  carpenlier,  to  bring 
toola  to  force  the  door  o|)en.  0e  waa  sent  for, 
gentlemen ;  but  thev  were  impatient ;  and  one 
of  the  (icoplewilh  the  defendant,  iu  the  mean 
time  \%  ith  a  poker  forced  opeA  the  door.  When 
Greenway  came,  they  did  bkl  Grrenway  stay 
a  little ;  then  told  him,  tbey  bad  no  oocasioa 
for  him.  When  he  came  into  the  room,  tho 
prisoner  himself  did  direct  and  assist  in  break- 
ini;  open  the  trunks  and  boxes ;  and  when  tbey 
were  .ill  open,  there  were  found  aereraf  ringt, 
and  some  jewels ;  and  those  things  that  werf 
Iii(ht  and  portable  Bambridge  put  in  his  pooket.  < 
There  were,  eentleuien,  very  good  apjparel,  all 
of  tbem  made  up,  linnen  and  other  things  of  o 
considerable  value:  fortliese,  geutlemen,  Bana- 
bridge  hdH  provided  a  large  portmanteau,  and 
put  them  up  and  carried  them  away.  ThiSi 
gentlemen,  was  the  secoad  time  of  bis  entenng 
the  said  room ;  and  at  this  time,  I  idiould  tell 
you,  gentlemen,  he  did  go  on  with  the  twelvo 
lines  wrote  before,  and  perfected  the  said  in- 
ventory, I  suppose,  by  aiidiug  some  more  goods. 
And  then,  up'in  this  '2Sd  of  October,  he  wad 
pleased,  gendcmen,  to  fiz  a  bead  to  the  paper^ 
and  directed  in  what  words  it  should  be  wrote, 
which  were  these :  "  An  Inventory  or  Appraise- 
ment of  Goods,  of  and  bclongint;  to  Elizabetli 
Berkley,  distrained  the  SSrd  of  October,  17979 
ibr  56i.  of  an  arrear  of  rent  due  to  John  Hug- 
gins,  esq."  Gt-nf  iemeo,  according  to  my  m^ 
siruciions,  it  will  come  from  our  witnesses,  that 
there  was  a  person  who  pretended  to  be,  and 
was  a  constable ;  and  there  was  a  person  thert 
wtio  pretended  to  appraise  tlie  goods ;  but  no* 
IkmIv  was  sworn,  as  by  law  they  oiig|it :  in  thia 
coutJitiou  be  did  perlect  the  paper  before- men- 
tioned. 

In  liMtkint^  over  the  things,  gentlemen,  Bam» 
bridi^e  did  obttrve  there  was  a  brush  and  a  lit« 
tic  chalk,  something  usual  f  mong  persons  that 
u  car  jewels  to  clean  tbem :  he  crie<l  out, '  Look 
about,  there  are  probably  some  jewels ;  forthere 
ii  somethinif  to  clean  them  with  ;*  and  tbey 
looked  and  touod  some  rings,  as  garnets,  eme- 
ralds, and  topazes;  and  when  be  bad  done  ho 
carried  them  away  :  but  what  he  did  with  all 
of  them  afterwards,  we  cannot  tell.  Give  mo 
leave  to  sa^,  my  brief  intbrins  me  that  he  did 
sell  |mrt  of  them  fur  li  guiuess  to  one  West; 
some  gold  lace,  near  30  ounces,  to  one  Mr, 
UArrifi  aiMlaoinoHlverteo-i^poon%  gilt  witk 
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gold,  ke.wM  w  prcfoited  to  Gorbett's  wife 
(who  was  one  of  bit  tipstaffs) :  aail  bee  bed 
and  beildioif,  wbicb  be  was  pleased  to  think 
was  very  yood,  be  caused  to  be  deiivered  to  one 
^Vitkint,  to  deJirer  to  Jenkiot  a  waterman,  to 
be  carried  to  bis  kMlf^ings  at  Wandswortb. 
Tbts,  gentlemen,  made  a  great  noise,  and  Mr. 
Hiupgins  cane  to  bear  of  it,  and  eipostulated 
witb  tbe  prisoner,  and  said  to  bim,  Yon 
bare  taken  a  gopd  many  goods  belonging  to 
Hrs.  Elizabeth  Berkley,  under  pretence  of 
aeizicg'  lor  an  arrear  of  rent  owing  to  me ; 
how  oDuld  y  pu  do  so  ?  There  is  no  rent  due  to 
me.  Gentfemen,  in  this  manner  be  ezpostn* 
laled*  How  came  yon  to  do  it  ?  Thare  is  no 
real  dne  to  me,  for  there  is  an  agpeemenl  witb 
my  <iepnty,  Mr.  Gibbons,  who  was  to  have  tbe 
prndttce  of  that  time ;  to  what  valoe  did  you 
take?  To  which  the  prisoner  replied,  I  lure 
only  lakra  to  tbe  ralue  of  10/. ;  notwitbstand- 
'■Vf  gentlemen,  be  bad  sold  a  ring  for  14  goi* 
neaa,  hesidea  SO  ounces  of  gold  lace,  and  soooe 
tea-spoons,  and  sent  the  bed  and  bedding  to  his 
bouse  in  the  oonatry :  this  was  indeMi  very 
extraordinary. 

It  ie  plain,  gentlemen,  throngh  h<a  whole 
cenducL  he  M^er  intended  to  use  this  as  a  dis- 
tresa;  tor  when  he  sold  the  clothes  of  Mrs. 
}lerkley,  he  diil  not  sell  them  aa  goods  taken 
by  distress,  but  to  conceal  from  whence  he  bad 
tbem ;  be  sakl,  These  are  my  wife's  goods. 

It  is  very  remarkable,  waa,7*nnby  your  oh- 
aervatnn,  that  though  all  the  otothev  were  made 
into  garments  or  apparel,  be  ordered  and  di- 
rected tbe  person  who  took  tbe  inventory,  to 
put  down  00 ly  so  many  yards,  safiicieni  to 
make  a  ij^wo  or  petticoat ;  there  was,  geutle- 
roen,  a  ilimity  gown,  which  he  particularly 
ordered  to  be  put  down,  dimity  sufficient  to 
make  a  wrapper ;  which,  gentkTmen,  you  will 
ea«il^  guess,  was  only  to  conceal  its  bein^ 
wearing  apparel,  that  it  might  not  be  iWI lowed ; 
or  otberwive,  why  were  they  not  entered  into  the 
iDvemory  in  ihe  form  they  were,  as  made  into 
apparel  f  It  is  very  extraordinary,  that  he 
should  say,  so  much  of  such  and  such  a  thiD|i;' 
only  sumcient  to  make  a  gown,  or  whatever  it 
waa ;  this,  I  hope,  be  will  give  a  good  account 
of;  thia,  gentlemen,  he  ought  to  explain  to 
yon :  after  be  bad  got  the  other  part  of  the 
gneda  into  bis  possession,  as  he  had  said,  the 
former  were  bis  wife's,  tlicae  be  said,  were  left 
in  bis  hands  to  nuke  money  of;  not  saying 
any  of  tbem  were  Mrs.  Berkley's,  token  by 
distress ;  bat  he  sold  pari  of  tbem  as  his  wife  a 
apparel,  and  part  as  left  with  him  by  a  friend, 
to  make  money  of.  We  are  far  from  thinking, 
where  a  man  takea  a  distresa  for  rent,  where 
rent  is  due,  though  he  does  not  let  a  constohle, 
or  au  appraiser  attend,  and  demean  as  they 
ought,  that  thia  is  felony ;  though  this  is  a  great 
offence,  and  au  enormous  abuse,  and  the  law 
will  punish  ii  civilly  and  criminally,  but  not 
capitally.  If  landlords  send  servants  to  make 
a  distress,  and  they  misconduct  themselves, 
and  do  not  behave  themselves  rightly,  it  viould 
be fery  hacd  tob^e  thai  tunud  into  fekwy : 


ire  gentlemen,  aim  at  no  stieh  Ibiag  ;  bul 
that  is  to  be  taken  into  your  eonsideratioo,  witti 
m^  tord's  advice.  When  there  ia  no  prHcnot 
ni  rent  dne,  no  authority  for  distraining;  wbea 
be  makes  nse  of  a  pretence  ef  distraining,  to 
get  goodd  into  his  possession,  to  dispose  of  ibea 
aa  bis  own,  or  as  left  witb  bim  to  sell ;  iIhik 
pretence  to  get  them  into  bis  bands,  and  d^ 
pone  of  tbem  ^  bis  own,  or  as  left  with  biiB 
to  sen ,  and  net  aeflling  them  aa  prescribed  by  Uw, 
after  due  apfMraisement,  and  returning  Ibe  sur« 
plus  to  tbe  owner,  will  make  R  capitol.  Geit» 
tiemeo,  I  need  not  tell  yon  what  tbe  law  is  in 
this  caae ;  but,  my  lord,  I  will  dare  to  aaji;, 
tliat  though  a  man  cornea  by  gooda  lawfnHy ,  hf 
consent  of  tbe  owner,  if  be  disposea  of  tbem  to 
his  own  use,  it  is  felony.  For  if  1  deliver 
goods  to  a  carrier,  to  carry  tbem  to  Deal,  and 
beearriea  them  to  aea;  and  he  should  open 
tbe  packs,  and  seU  tbe  goods,  this  is  felony : 
thia  has  been  aifiudged  so  by  all  the  jnc^eP 
in  Snglsad,  aasembM  for  that  purpoee. 

There  is  a  partKular  ease  of  an  attomej^ 
whieb  I  aliall  take  notice  of  to  you :  it  was  m 
tbe  18tb  year  of  king  Charlee  tbe  2d :  be  bad, 
gentlemen,  a  mind  to  get  abundance  of  gooda, 
belenieiug  to  a  womau,  oat  of  her  house,  inyi 
bis  power  and  possession :  he  did,  gentlemeo, 
uke  a  proeem  against  her,  and  laiil  the  woman 
in  Newgate:  upon  which  he  gets  judgment  in 
ejoctmeiit,  and  got  |io8hesftioii  of^her  home; 
and  then,  gentlemen,  he  geto  judgment,  ami 
takes  tbe  goods  out  of  tbe  house,  and  takea 
tlieni  into  bis  oivn  piissession:  there  waa  a 
colour  of  a  process  of  law ;  but  this  was  n 
trick  to  get  the  guuds  fnim  the  woman,  aud 
done  witli  a  felonious  intent ;  and  the  man  waa 
hanged  fur  it.  These  things  are  proper  for 
^ our  consideration.  Without  any  further  ob- 
servations, we  will  call  our  witoesses,  and  sub- 
mit ii  to  your  lunliiliip,  and  the  jury,  whether 
the  prisoner**  conduct  difl  not  shew  a  feloniona 
intent,  aud  whether  thu  distress  was  not  made 
use  of  to  get  tlit'  g4HNls  into  his  possession,  far 
his  own  use. 

Ait.  Gen,  I  am  of  counsel  of  the  same  aide, 
for  tbe  kiuKf.  The  indictment  against  tbe  pvi-i 
soner  at  the  bar,  is  fouudeil  upon  an  act  pa«wd 
in  the  JSth  year  of  the  lei^n  of  the  late  queen 
Anne,  chapter  the  7th,  for  taking  away,  and 
seizing  feloniously,  goods  of  the  value  of  40i.,  in 
a  dwelling-house.  Gentlemen,  this  being  tbe 
statute  upon  which  it  is  founded ;  tbe  question 
before  you  is,  upon  the  fact  being  given  in  evi« 
dence.  At  tbe  time  when  the  fact  was  commit  - 
ted  in  October  17C7,T.  Bambridge  was  deputy 
warden  of  the  Fleet  prinuo,  unAer  Mr.  Huggins; 
an  unhappy  woman,  Mrs.  Berkley,  a  prisoner 
in  his  cusiml^,  being  committed  there  for  debt, 
bad  a  room  in  the  prison,  where  she  had  seve- 
ral things  of  value :  she  being  a  prisoner,  and 
there  having  goods  of  value,  the  prisoner  at 
the  liar,  who  was  gaoler,  ought  to  have  suffered 
and  permitted  her,  according  to  law,  to  have 
the  use  of  her  own  goods  brought  there,  and 
eiyoy  tkepn  %iuetlyi  wilbout  dirtmbBneefiroai 
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hiin;  but,  gentlemeo,  probubly  the  value  of 
tbese  ipoods  wis  the  temptation  to  the  fact  af* 
terwarde  committed.  There  were,  gentlemeo, 
two  timet  that  will  be  menti(»ned  by  the  wit- 
neiaefl,  that  he  entered  the  room,  both  in  the 
month  of  October ;  one  tome  days  before  the 
other.  I  don't  find  that  the  firat  dav  if  parti  - 
«olarly  fixed,  but  the  second  was  tne  93d  of 
October  1737  ;  and  the  first  time  the  prisoner 
«ame,  was  some  days  before  the  fiSd  of  Qcto- 
-ber  1737 ;  the  prisoner  then,  with  three  or  fbnr 
«Uier  persons,  Pindar,  Barnes,  and  Kmg^  came 
io  the  chamber  of  Mrs.  Berkley,  in  a  violent 
.manoer,  and  caused  her  to  be  removed  out  of 
her  room  ;  and  as  a  prelimioary  step  to  what 
■was  intended,  caused  her  to  be  carried  down  on 
the  common  aide,  and  there  locked  her  down ; 
nfier  they  had  disposed  of  her,  they  put  a  pad- 
lock on  the  door,  and  she  locked  the  door.  I 
don't  find  that  the  goods  at  that  time  were  par- 
lioalarly  taken  away  by  the  prisoner,  but  they 
tbouffht  fit  to  secure  them ;  but  before  they 
look  away  Mrs.  Berkley,  they  made  her  put 
ber  key  into  the  lock  and  lock  the  door,  and 
they  put  a  padlock  on  it,  this  was  the  first  time 
'9i  entering  the  room ;  the  second  time,  after 
'dark,  the  prisoner  with  Barnes,  Douglas,  Pin- 

-  dar,  and  a  person  to  whom  they  thought  fit  to 
ffive  the  title  of  constable,  but  whether  he  had 
mny  authority  or  not  to  act  as  such,  that  don't 
appear  to  us,  but  it  b  incumbent  on  him  to 
anew ;  then  pulled  off  the  padlock ;  one  should 
have  thought,  if  any  thing  fair  had  been  intend- 
ed, Mrs.  Berkley  should  have  been  sent  for  to 
have  opened,  or.  at  least,  to  have  seen  the  door 
opened!  There  was  a  lock  upon  the  door,  but 
the  prisoner  ordered  tbe  door  to  be  opened ; 
but  ne  not  having  strength  enough  himself, 
orderc»d  another  to  break  open  the  door,  which 

'he  accordingly  did:  the  door  being  opened  by 
force  and  violence,  without  sendlog  for  Airs. 
Berkley,  they  fell  to  rifling  the  boxes;  the 
prisoner  witli  bis  own  hands,  broke  open  the 
focks  of  three  boxes,  and  two  trunks;  things 
were  uken  out,  and  some  of  those  of  the  most 
value,  the  prisoner  thought  fit  himself  to  take, 
and  put  in  iiis  pocket;  those  were  two  corne- 

-  lian  seals,  gold  rings  in  number  five,  which 
were  of  some  value,  one  a  garnet,  another  had 
a  small  diamond  in  it,  and  another  was  an  ame- 
thyst ring  of  sotne  value,  which  the  prisoner 
thought  fit  to  put  in  his  pocket ;  a  silver -han- 
dle knife  and  fork,  in  a  shagreen  case,  and 
other  tilings  of  value,  he  put  into  a  portman- 

'  ieau,  which  the  prisoner  sent  out  of  the  prison. 
After  this  was  done,  the  rest  of  the  goods  were 
taken  away  ;  and  as  Mr.  Serjeant  has  men- 
tioned to  you,  there  was  a  pretence  of  taking 
an  inventory  of  the  goods;  if  that  shall  appear 

'  only  a  pretence  and  colour,  that  will  not  vary 
the  case  as  to  him.  The  bed  and  beddbg  (the 
prisoner  then  wanted  a  bed  and  bedding)  ho 
thought  fit  to  take  away  ;  and,  if  my  instruc- 
tions are  true,  sent  it  down  by  water  to  Wands- 
worth, to  his  lodgings;  and  Mrs.  Berkley, 
ever  since  that,  has  been  kept  on  the  common 
tide,  without  bed  Of  beddiag,  or  at  least  wu  k^t 


to  for  a  lime :   we  apprehend  the  'wifn< 
will  come  up  to  this.    This  being  the  nature  of 
the  case,  the  ouestion  to  be  submitted  to  my 
lord,  is,  gentlemen,  what  the  design  of  Xw 
transaetu>ns,  and  nature  of  it  was  f  We  appre- 
hend the  design  was  to  get  these  goods  wrong- 
fully and  felonbusly  into  his  own  custody,  and 
take  them  to  his  own  use ;  if  that  was  the  case» 
the  manner  of  Uking  them  will  not  alter  tha 
thing ;  for  1  mtist  observe  to  you,  gentlemen, 
if  a  man  designs  to  take  goods  fiflonioosly,  let 
him  put  it  in  what  ahape  he  will,  if  that  is  only 
the  pretence  and  cotoiur,  it  is  fekmy ;  nay,  if 
by  colour  of  the  law,  any  man  poaseMes  him- 
self of  goods  with  a  felonious  mtent,  in  that 
case  it  is  so  far  from  being  an  excuse,  that  it  is 
an  aggravation  of  the  offence ;  for  the  hiw  will 
not  admit,  that  under  its  cokiur,  a  man  should 
be  striiiped  of  his  property ;   that  instead  of  be- 
ing a  defence  against  one  man,  it  should  be  an 
injury  to  another ;   fbr  if  any  person  should 
possess  himself  by  force  of^  another  man'a 
goods,  it  ia  felony.    Besides  the  case  mention- 
ed to  you  by  Mr.  Se^nt,  1  will  take  notice  df 
one ;  that  after  goods  distrained,  and  the  goods 
carried  away,  there  is  got  a  replevin  of  these 
goods ;  if  tliat  replevin  was  only  colourably 
taken  out,  to  get  these  goods  into  his  posses- 
sion, that  replevin  will  not  excuse  him  from  fe** 
lony.    The  question  is,  whether  if  a  distress 
is  taken,  if  that  distress  is  only  colourably 
taken,  it  is  no(yelony  ?  Therefore,  though  it 
can't   be   pretended,  and  none  will  have  a 
thought,^  I  hope,  that  it  is  insisted  on,  if  a  man 
intends  fairly  to  make  a  distress,  and  errs  in  the 
doing  it,  though  he  errs  in  a  great  many  in- 
stances, that  that  should  subject  him  to  felony ; 
God  forbid :   yet  if  he  makes  use  of  a  distreas 
only  as  a  colour  to  get  goods  into  bis  posses- 
sion, then  it  is  felony,  and  circumstances  will 
come  to  be  material,  and  his  not  observing  the 
method  wbicn  the  law  directs,   will  further 
shew  with  what  intent  the  beginning  was,  and 
with  what  intent  he  took  tbe  goods,  which,  we 
apprehend,  is  material.     But  what,  I  appre- 
hend, is  most  material  for  your  consideration, 
is  to  shew  the  concealed  manner  of  describing 
these  goods,  the  method  of  disguising  them, 
and  the  manner  of  selling  them.    As  to  the  first 
of  these,  it  will  appear,  that  the  wearing  ap- 
parol,  instead  of  being  described,  as  really  tber 
were,  he  ordered  to  m  described,  as  so  mucA 
stuff  and  silk  sufiicient  for  to  make  a  gown, 
petticoat,  or  whatever  it  was.    We  apprehend 
there  could  be  no  other  view  in  that,  than  to 
disguise  it,  that  the  truth  might  not  appear. 
And,  gentlemen,  as  to  the  dis|iosa]  of  them,  it 
will  appear  pkinly,  we  think  to  you,  siich  as 
shews  that  the  prisoner   had  no  intention  to 
make  use  of  this  distress ;  but  that  his  origmal 
design  was,  to  convert  them  to  hb  own  use.    It 
is  very  truly  ssid,  by  the  learned  gentleman 
that  has  spolce  before  me,  that  where  a  man 
possesses  himself  of  goods,  though  bwfully, 
supposing  he  disfioses  ot'  those  goods  for  his  ow^ 
use,  it  will  make  it  felony.     There  have  bc^n 
instaacss  givta  yoa,  whcrt  perseas  came  by 
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ffoods  Uwfany,  bot  tb€ir  ditposal  of  them  to 
Sieir  own  use  made  feloov.  Now  in  the  pre- 
sent caiie,  it  will  appear,  the  goods,  gentlemeo, 
wvre  man^ :  as  to  tne  ring  mentioo^,  partica- 
larly  that  lo  which  the  amethyst  was  set,  the 
prisoner,  after  taking  that  ring,  sent  it  to  one 
lieiidez  Solas  to  enquire  the'  ?alae,  and  dis- 
posed of  it  to  him ;  as  to  the  garnet,  with  a 
brilliant  in  the  middle,  that  was  sent  likewise 
to  him  to  be  disposed  of,  to  enquire  the  value  of 
that  also :  as  to  the  wearing  apparel,  that  was 
sold  Id  one  West  for  fourteen  goineas ;  the 
gold  Uce  was  sold  to  one  Harris ;  the  gilt  tea* 
spoons  Here  sold  to  Corbett's  wife ;  and  as  to 
the  bed  and  bedding,  he  put  it  at  6rst  in  ano- 
ther place  in  the  prison,  and  after  sent  it  to  his 
own  house,  with  the  portmanteau,  wherein 
other  things  of  value  wH-e  put.  If  he  had  any 
intent  to  dispose  of  these  ffoods,  ss  taken  by 
distress  as  a  satisfaction  ror  any  demand  or 
debt  he  might  hare,  should  not  be  have  giren 
an  account  to  Mrs.  Berkley  ?  And  if  there  was 
any  surplus,  ought  not  he  to  have  paid  it  over 
to  her  ?  It  will  be  incumbent  on  the  prisoner, 
to  shew  that  he  accounted  to  her  for  the  sur- 
plus ;  but  if  there  is  no  colour  of  right  to  make 
tbedbtress,  no  regolar  method  taken  in  the 
disposal  upon  the  distress,  no  account  thereof 
p%^en,  we  apprehend  that  it  will  appear  a  pre- 
tence of  distress,  and  that  only  tne  pretence 
of  distress  was  msde  use  of  to  convert  the 
goods  to  bis  own  use ;  if  so,  this  will  amount 
lo  fehmy.  We  will  be^  leave  to  call  our  wit- 
neiscs,  and  then  leave  it  to  your  lordship*s  di- 
rections. 

SoL  Gen.  Call  John  Turner.  (Who  was 
sworn.) 

Bambridge.  My  lord,  Mr.  Attorney  Gene- 
ral, in  bis  declamation  that  he  has  mr.Je,  was 
pleased  to  admit,  that  if  there  uas  a  legal  dis- 
tre»  made,  there  could  be  no  attempt  upon  my 
file. 

JtU  Gen.  My  declamation ! 

Bambridge.  That  Mr.  Attorney,  in  his  de- 
clamation allowed,  if  it  was  a  distress 

Jtt.  Gen,  My  declamation !  I  said,  that  it 
would  appear  as  a  colour  of  distress  to  commit 
m  fraud. 

Bambridge.  You  meant  in  fraudem  Ugii, 

Att^  Gen.  I  spoke  in  English,  belit^viog  it  to 
be  more  intelligible  to  you ;  yoii  may  make 
me  of  Latin  words  if  you  will. 
'  ML  Oen/Did  you  koow  Mrs.  Berkley,  and 
trtaar 

■  llirser.  Yes ;  I  knew  her  in  October,  1727. 

Sol  Gen,  How  came  you  to  be  acquainted 
irith  her? 

*■'  2Wr»er.  By  being  a  prisoner  in  the  Fleet 
|iiisoQ ;  she  was  a  prisoner  at  the  same  time, 
tfHl  lodged  in  the  second  gallery,  within  two  or 
three  rooms  of  mine. 

M.  Gm.  In  what  part  of  the  gaol  did  you 
Mjtef 

-  Jkrmer.  I  lodged  oo  themMtec'siideiiiitbe 
teoDd  gallery. 

arf.c^  Hrwioiigr 


TVinwr.  I  had  the  misfortune  to  be  there  twv 
years  before  this  seizure  was  made. 

Sol.  Gen.  You  mention  a  seizure,  give  la 
account  how  it  was  made. 

Turner.  I  was  called  in  by  Pindar. 

Sol.  Gen.  What  day  ? 

Turner.  Between  the  2dd  and  37th  of  Oe. 
tober,  1727. 

Sol.  Gen.  What  were  yoa  called  in  ibrf 
What  to  do? 

Turner.  I  was  called  in  by  Pindar,  and  hv 
told  me,  that  a  distress  was  to  be  made ;  for 
being  an  upholder,  Mr.  Bambridge  called  me 
frequently  to  make  distresses. 

Sol.  Gen.  Who  was  there  ? 

l\imer,  Pindar,  and  I  think  King. 

Sol.  Gen.  Was  Mrs.  Berkley  there  then? 

Turner.  Tes,  but  not  Bambridge. 

Sol.  Gen.  What  did  you  do  ? 

Turner.  I  took  an  inventory  of  all  that  did 
appear ;  wc  did  not  then  open  any  bores ;  we  - 
mentioned  them  in  groes,  and  took  every  thmg 
that  appeared  in  the  room,  as  earthenware,  bed  ; 
and  bedding,  and  such  like  things.  In  about 
fourteen  days  afterwards,  Mr.  Bambridge  came 
again,  and  I  was  called  in. 

Sol.  Gen.  Was  there  any  thing  more  done', 
then? 

Turner.  Nothing  more  than  taking  an  ui«%.- 
ventory. 

Sol.  Gen.  Was  there  any  constable  there  ? 

Turner.  There  was  a  person  there,  who  said,' 
he  was  a  constable. 

Sol.  Gen.  Who  was  there  the  second  time, 
about  fourteen  days  after  the  first  ?  Was  Mr. 
Bambridge  there  ? 

Turner.    Yes,  after  they  had  broke  the  door, 
open,  I  was  called  in,  and  she  said,  they  had 
committed  felony. 

Sol.  Gen.  Did  you  hear  it  said,  whilst  Hr« 
Bambridge  was  there  ? 

Turner.    Yes. 

Sol.  Gen.  What  did  Mr.  Bambridge  say?     , 

Turner.  Mr.  Bambridge  wondered  the  trunks 
were  not  opened  before,  and  asked  Mrs.  Berk« . 
ley  for  the  Keys,  and  when  she  would  not  give 
him  the  keys,  Mr.  Bambridge  himself  broke 
open  the  trunks,  and  rifled  them. 

Juryman.  Was  it  in  the  presence  of  Mrs. 
Berkley  f^Tumer.  Yes. 

Juryman.  Was  she  there  all  the  time  ? 

Turner.  Sbe  was  there  all  the  time. 

Sol.  Gen.  What  did  yon  do  then  ? 

Turner.  When  the  boxes  were  opened,  I* 
made  an  inventory  of  all  that  was  in  them  ; 
here  are  both  inventories. 

L.  C.  J.  Eyre,  Tell  us  who  broke  open  the# 
boxes. 

2\tmer,  Mr.  Bambridge  himself. 

Sol,  Gen.  Tell  my  lord  what  was  parttcu*' 
lariy  mentioned  in  the  inventory,  what  the  firsth- 
and what  the  second  time. 

Turner.  The  inventory  was  dated  the  23d 
of  October,  1727,  for  56/.  for  rent  due  to  Joha 
Uuggins.  esq. 

Sol.  Gen.  Who  wrote  the  title  ? 

IWvisr.     Blr.  Bambridge  wrote  it  upon  e; 
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Idon pieee «f  p«|wr,  tndwifl,  LettiiaMek 
ao,  «od  the  date  be  aa. 

'SoLGen.  Wbeo  was  the  lint  iMstreit  made? 
DistiDgaiali  tbe  two  times. 

Turner.  1  tske  it  tbe  fermer  distress  was 
■boat  the  S7th  of  Octoberi^uid  tbe  seeond,  the 
9d  or  41b  of  Nofember. 

L.  C.  J,  Who  nude  the  first  distress  F  Who 
was  there  r 

nmer,  Tbe  first  distress  was  taken  by  Pin* 
dir,  Mr.  Btmbridge  was  not  there ;  then  I  took 
.inrentbry  of  tbe  boxei,  and  set  down  so  maoy 
Mud  boxes. 

Sol,  Gen.  Afterwsrds,  yoo  say,  •  partiealtr 
in? eotory  was  made  on  the  4th  or  Mh  of  No- 
▼emberr 

7\irner.  Yes,  I  beKere  H  might  be  abont 
that  time,  but  I  canH  be  positife,  not  thinking 
it  would  be  called  in  question. 

Sol.  Gen.  In  what  manner  did  yon^  make  the 
inrentoryf 

Turner.  I  made  the  inrentory  as  Mr.  Bam- 
bndge  dnected. 

£.  C.  J.  Give  an  aoconnt  what  you  inserted 
the  flrrt  time  of  taking  the  inTentorjr. 

Turner,  A  bedslm  and  sackiog-bottom, 
with  China  stnflT  fumitore,  a  feather  bed  and 
bolster,  a  down  pillow,  two  blankets,  a  calico 
qmlt,  two  pairs  of  sheets,  two  pillow- biers,  two 
cane  and  two  stuff  chaiis,  an  easy  chair  and 
cushion,  two  tables,  a  looking  glass,  a  fire 
«liorel,  tongs,  poker,  and  wwiden  ft^oder,  a 
gridiron,  a  pair  of  bellows,  a  hearth  brosh,  a 
brass  hand  candlestick,  twd  tin  tinder-boxes,  a 
kettle  and  two  drinking  pots  ditto,  firar  boxes 
and  two  trunks,  three  pairs  of  dimity  window 
curtains  and  ralKns,  one  curtain-rod,  two  hair- 
brooms,  a  large  India  band  tea-board,  elcTeu 
printed  books,  a  pewter  standish,  two  knires, 
three  forks,  two  tin  coffee-pots,  a  sance-pan 
and  skimmer  ditto,  a  chocolate- mill,  one  hun- 
dred vessels  of  stone  and  earthen  ware ;  this 
was  tbe  first  inrentory. 

JL  C.  /.  Was  there  any  raluation  of  the 
(oods  in  the  inrentory  ? 

2\irfier.  Yes,  Mr.  Bambridge  desired  me  to 
lta?e  a  particnhir  valuation  of  each  thing,  which 
I  gmve  to  Mr.  Bambridge. 

Juryman.  Have  you  a  copy  of  that  valua* 
tionf 

Tunter.  No,  f  gave  it  to  Mr.  Bambridge. 

X.  C.  J.  When  did  you  give  it  to  Mr.  Bam- 
bridge? 

'timer.  When  Iflniibedit;  a  day  or  two 
dflrer  the  distress. 

L.  C.  J.  Thatwas  after  the  4th  of  November. 

Sol.  Gen.  Give  to  my  lord,  and  the  jury,  the 
reason  for  giving  the  inventory  to  Mr.  Bam- 
bridge. 

lirner.  U  was,  that  Mr.  Bambridge  might 
know  how  to  dispose  of  them. 

Sol.  Gen.  Go  on  to  the  second  inventory. 

2Vrner.  A  large  silver  handle  knife  andiftnrk, 
two  sliver  spoons,  two  tea  spoons,  strainer  and 
tongs,  a  bowl,  and  handle  of  a  spoon  ditto,  three 
gilt  tea  spoons,  a  strainer  and  tongs  ditto, 
tweotj  omicei  and  a  half  of  gold  fawe^  two  cor  • 


DcfiaB  aetls  set  in  gold,  and  cting  I  took  to^ktf 
aorytstal. 

Sol.  Gen.  Do  you  know  it  wbea  you  w&thT 

T\tmer:  No. 

Ati.  Gen.  Who  directed  you  to  aet  down  a 
cryetalf 

T\im€r.  f  do  Bof  kttow  particularly,  tmrf 
bodv  was-of  oniaion  it  was  a  crystal. 

Att.  Gen.  How  aaauy  rings  were  there  t 

Tkmer.  1  saw  but  one  ring,  the  otfaeiB  were 
loose  stones. 

Sol.  Gen.  Tou  may  go  on  wHb  thsrinventory. 

2\irfisr.  One  buim  emerald,  one  smaM 
garnet,  a  sOed  peaH,  five  diaper  napkuis,  a 
atitehed  top  of  a  toilet,  with  lace  muslin  fidb, 
a  two  ptnuer  head'of  Medriin  lace,  a  pair  of 
rufiiea,  a  bandkerohief  and  apron  ditto*,  sue 
Flanders  hwed  oip,  worked  head,  and  a  pair  of 
three  double  ruflles,  one  head  of  half-brcadtli 
laoe,  and  a  pair  of  single  ruffles,  ten  odd  pieces 
of  Flandeiu  and  Coloerteen  lace,  about  four 
yards  of  black  lace,  afnrbelowed  scarf  and  hood, 
trimmed  vfith  Mack  laoe,  one  yard  of  blue  lus- 
tring, two  yards  of  white  sarsenet,  blue  sattiB 
suflncient  ror  a  lining,  striped  dimity  sufficient 
for  a  gown  and  petticoat,  some  old  Peraiaii 
for  a  lining  to  ditto. 

Sol.  Gen.  Before  you  go  off  from  this  par- 
ticuhur,  I  must  ask  you  a  question  or  two : 
these  mentioned  in  the  inventory,  sufficient  for 
a  gown  and  petticoat,  and  sufficient  fur  a  lining; 
were  these  pieces  of  silk,  or  were  they  made  Sp 
into  clothes  ? 

Turner.  These  were  things  that  had  beea 
scowered  and  rolled  up. 

Sol.  Gen.  Was  the  dimitv  ? 

l^umer.  Yes,  it  was  rolled  up  as  coming 
from  the  scowerers. 

L.  C.  J.  Was  it  in  the  shape  of  a  garment? 

Turner.  Yes-,  it  had  been  a  garment,  but  waa 
then  rolled  up. 

Sol.  Gen.  Was  it  in  regard  to  the  linmg  the 
same? — 'iVirwrr.  Yes. 

Sol.  Gen.  Be  pleased  to  observe,  the  blue 
and  white  floweret]  sattin,  which  is  set  down  in 
the  inventory,  to  be  sufficient  for  a  gown  and 
petticoat,  was  that  made  up  P 

Turner.  That  was  made  up. 

Sot.  Gen.  How  came  you  to  pot  it  down,  so^ 
much  sufficient  for  a  gown  and  |K'ttieoat  ? 

ISimer,  1  observe«l  at  that  very  lime  tf»  Mr. 
Bambridge,  and  told  him,  we  osnally  dul  not* 
distrain  wearing  apparel ;  upon  whicfi  he  then 
said,  put  it  down  sufficient  for  weariB<|;  apparel. 

X.  C.  J.  Give  a  direct  account  uf  that  par- 
ticular again. 

Turner.  I  said  to  Mr.  Bambridge, — Sir,  we 
don*t  usually  set  down  wearing  apparel ;  then' 
Mr.  Bambnd^  said,  Vut  it  down  sufficient  for 
soeh  and  sudi  a  thing,  particularly,  sarsenut 
sufllcient  for  tbe  lining  of  a  gown,  which  waa 
made  up  ;  if  it  was  the  body  of  a  gown,  he  bid' 
me  put  it  down  sufficient  for  a  body,  and  the 
rest,  ofa  linint^,  sufficient  for  a  lining. 

Sol.  Gen.  The  question  is,  Wttetber  tiier 
were  actually  made  up,  and  set  dowvi  Wly  iilflH< 
dentf— -2Vfni«r.  Yes.  •  . 
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Sd.  Gen.  MeDtion  them  jHurticiilarljr* 
Turiur,  There  was  sarsenet,  sufficient  for  a 

Sijrwpiof-gown,  that  was  actually  amdeu||. 
SoL  Gen.  You  just  now  said,  that  the  things 

yovL  hate  mentioaeil  yoo  gave  a  valuation  of 

Xately  to  Mr.  Bambridge ;    was  there  any 
lion  oo  the  inventory  you  kept? 

Turner,  The  total  sum  ^grees  with  the  same 
as  Mr.  Bambridge  had,  37/.  16f.  9d. 

Sol,  Gen.  Do  yea  remember  any  discoarse 
you  had  as  to  the  setting  the  value  r 

Turner,  Upon  a  cursory  view  of  takinff  the 
iaveatory,  I  brought  it  to  30/.«  and  Mr.  Cam- 
bridge said,  You  hare  over-rated  these  thinip ; 
jrou  most  consider  there  is  a  charge  attending 
this  distress,  and  paying  yon  besides,  and  that 
would  lessen  the  value  oi  the  things ;  and  bid 
CK  consider  it.  a^ain,  and  upon  looking  it  over 
again,  I  broughtit  to  S7/.  16ir.  9d, 

SoL  Gen,  n  ere  you  upon  oath  ? 
.  Turner.  When  1  signed  the  inventory^  and 
finbbed  it,  there  was  a  constable,  and  I  did 
take  an  oath,  and  i  told  Mr.  Bambridge  there 
ought  m  be  two  persons  to  make  the  appraise* 
ment ;  19  which  Mr.  Bambridge  said,  I  might 
take  Pindar ;  but  Pindar  lefus^,  so  only  my- 
self signed  it. 

SoL  Gen,  Pray  give  an  aocoont^  if  you 
know,  what  is  becomeof  the  goods  inlhein- 
rentory  ? 

Turner,  I  do  not  know  any  thing  of  them 
hot  bv  rumour. 

8oi.  Gen,  Did  you  see  any  of  the  things 
carried  away  by  Mr.  Bambridge  f 

Jkrner,  Yes,  the  wearing  Apparel  and  seals ; 
the  seals  he  put  into  his  pockets. 

X.  C.  J.  Tell  what  be  put  in  his  pocket. 

2\rner,  The  gilt  silver  tea  spoons  and  rings. 

X.  C.  J.  What  did  he  put  in  the  port- 
nanteau  T-^Turner,  The  clothes. 

X.  C.  J.  Were  these  in  the  inventory  ? 

Turner,  Yes. 

Sol.  Gen.  What  became  of  th^  portmanteau  ? 

Turner.  It  was  earned  out  of  the  room  by 
Mr.  Bambridge's  servant. 

1S0/.  Gen,  Was  there  any  brush,  such  as  is 
used  to  clean  jewels  with  ^  < 

Turner,  Yes;  Mr.  Bambridge  looked  rerv 
narrowly,  and  at  last  a  brush  appeared  :  andf, 
upon  seeing  of  that,  he  said.  Certainly  there 
were  some  diamonds :  upon  which  Mrs.  Berkley 
was  very  much  chagrined ;  and  she  said,  If 
jou  find  them,  will  you  take  them  ?  And  after 
that  he  searched,  and  found  the  rings  and  other 
atones. 

SoL  Gen.  Was  there  any  discourse  about 
papers  P 

Turner.  There  was  a  large  parchment  in  A 
case;  she  said  it  was  a  decree:  It  was  in  a 
great  round  case,  which  Mr.  Bambridge  took ; 
vpon  which  Mrs.  Berkley  said,  What,  will  you 
rummage  my  papers  ?  Yes,  says  be ;  and  if  1 
^d  any  bonds  or  biUs,  1  will  make  use  of  them. 

SoL  Gen.  What  became  of  her  after  they 
entered,  the  room ^ 

I\imer,  After  the  first  seizure,  she  was 
turned  out  of  her  roomi  and  pm  on  the  oonmon 
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side,  and  kept  there  till  the  second  seizure  was 
made,  and  then  she  was  put  into  a  room  without 
a  bed. 

SoL  tien.  Was  there  any  furniture  left  ? 

Turner,  There  waa  earthen  ware,  and  stuff 
curtains ;  but  no  bed. 

SoL  Gen,  How  has  she  lain  since  ? 

Turner,  Without  a  bed. 

SoL  Gen,  What  condition  of  mind  was 
she  in  ? 

7\wner,  Sometimes  she  talked  yery  wdl, 
and, much  to  the. purpose;  at  other  times  sh« 
would  talk  wild,  and  would  not  beliere  that 
lord  Harcourt  was  dead;  for  she  said,  he 
would  do  her  jnstice  upon  them  (meaning  Mr. 
Biambridge  and  his  accomplice).  I  sud  be 
was  dead :  She  made  answer,  she  would  not 
believe  me ;  for  they  would  find  him  alive  ^ 
their  costs. 

SoL  Gen.  How  did  the  ^oman  bebare  herr 
self? 

T\irner.  The  woman  was  much  nsfirwe^ 
and  kept  herself  to  henelf  rery  much.  She 
talked  much  to  the  purpose  when  she  did  talk  ; 
but  it  was  difficult  to  get  her  into  it. 

An,  Gen.  In  di«poaing  of  the  goods  in  the 
manner  you  did,  sufficient  for  such  and  such  a 
thing,  what  reason  had  yon  to  do  it  ? 

Turner.  It  was  filr.  Bambridge's  positive 
directions:  I  should  not  have  tlmught  on  k 
myself. 

X.  C.  J.  Who  made  the  difficulty  first  t 

^\^mer,  I  did^^  and  said  it  was  not  costomarjr 
to  put  doWn  wearing  apparel  in  inventories  upoa 
seizures;  uj>on  which  he  hid  roe  alter  the 
names:  I  said  it  was  not  proper  to  alter  the 
names,  and  they  ought  not  to  be  mentioned 
at  all. 

JLC.J.  What  did  Mr.  Bambridge  aay  f 

Turner,  Mr.  Bambridge  sai4t  I  must  have 
you  let  them  be  set  down,  stuff  or  silk  sofficienl 
to  make  a  gown,  or  whatever  it  was. 

X.  C.  J.  Did  you  set  them  down  accord* 
ing  to  the  best  of  your  judgment  ? 

Turner.  I  did. 

SoL  Gen.  Was  that  (be  real  value  yoa  eel 
upon  tbem  f 

Turner.  The  first  valuation:  was  the  price  I 
would  have  given  for  them ;  and  when  Mr. 
Bambridge  wid  the  costs  on  the  distress  would 
come  to  more,  I  reduced  them  three  pounds. 

Sol.  Gen.  Would  you  have  given  the  valoe 
first  set  upon  them  F— 2\inicr.  Yes. 

X.  C.  J,  Had  yoa  any  other  reason  to  alter 
the  value,  than  that  Mr.  Bambridge  bid  you  P 

Turner.  No. 

Bambridge.  1  desire,  my  lord,  he  may  be 
asked,  whether  1  did  not  waist  upon  having^ 
every  thing  parUcularized  in  the  inventory. 

Timer,  Yes,  you  did. 

Bambridge,  You  say,  I  did  demand  the 
keys  of  Mrs.  Berkley,  and  she  refused  to  let 
me  have  them,  and  then  the  boxes  were  openedT 

Turner,  Yes,  I  said  so. 

X.  C.  J.  1  thought  you  did. 

Bambridge.  My  lord.  Turner  said  that  there 
was  soke  |^  laee,<--Whoae  was  that  ? 
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T\tnur.  Itwastbetriaimiiif  oftheflowtred 
Wilt  of  clothet ;  it  wmt  thetrtmiimig  tyfthe  fuit 
of  tattin  clothes ;  pirt  of  the  boe  was  rentin- 

Bambridge.  Were  tbere  not  wtftnl  thing! 
immade? 

Turner.  I  nid,  thai  called  •  ttriped  dhmtj 
came  from  the  aoowrer's. 

L,C,J.  As  to  tba  dimity,  gire  an  aoooimt 
how  that  was  set  down. 

TSimer.  That  I  set  down,  as  it  appeared  to 
BM  coming  from  the  djer*s  as  a  roll  of  silk. 

Bambridge.  Were  the  things  taken  away, 
part  mentioned  in  the  inventory,  or  the  whole? 

I^mer,  All  that  1  aaw  taken  away  was  in 
the  ioTentory. 

X.  C.J.  Is  the  inTentory  the  sane yoa  de- 
lifered  to  Mr.  Bambridger 

2\crfMr.  He  had  ereiy  artide  here,  with  the 
]prices  annexed.  It  is  a  wonder  I  had  any 
copy  ;  for  I  did  not  apprehend  that  any  person 
would  call  upon  me  anoat  it. 

Bombridge.  I  desire  Mr.  Turner  may  ac- 
maiot  your  lordship,  ss  to  the  conrersation 
tkat  was  between  me,  Mrs.  Berkley^  and  him, 
at  the  time  of  making  the  distress. 

Tkimer,  Mr.  BanMiridgesaid,itwasasliame 
•be  should  lire  so  long,  and  not  to  pay  any 
lent ;  for  that  it  amounted  lo  fifty  poom»  aiid 
upwards,  and  she  had  money  enough  to  pay 
it ;  and  said,  I  am  informed  you  bare  been 
abiiaed,  and  I  will  enquire  into  your  aflUrs, 
and  see  if  I  can't  cxtricale  you  out  of  your  dif- 
tcttltiei. 

L.C.  J.  I  think  there  was  a  demand  of 
§6L  ;  was  there  not  t 

Ikrner.  I  did  not  bear  of  any  demand;  be 
tnly  Ulked  of  it. 

La  J,  What  did  Mrs.  Berkley  aayf 
^  2\imer.  She  said,  it  was  the  house  of  the 
Idns^ ;  and  if  she  was  ,there,  the  king  shoald 
0nd  her  a  house. 

BosiMii^e.  I  desire  he  may  be  asked,  whe- 
ther, when  I  waam  the  room,  he  did  conceive 
what  was  done  was  with  a  felonious  intent 

IVmer.  I  did  think  your  power  was  suffi- 
fient  to  do  It* 

Bambridge.  Have  you  made  any  other  ap- 
fraisementsf — Turner,  Yes. 

Bambridge,  Did  yoa  make  any  alteration  in 
themr— ZVcm^.  No. 

Bambridge.  Was  the  appraisement  done  in 
•private  manner,  or  did  every  body  know  it  ? 

I^mer,  Every  body  did  know  it. 

Bambridge  Were  appraisements  usually 
made  publtcjy  or  privately  t 

Iwner,  Kndar  used  to  come  and  aay,  there 
•re  goods  to  be  distrained ;  so  I  did  it 

JL.C,J.  So  it  was  lell  to  you  then,  to  ap- 
praise as  your  discretion  should  lead  you? 

I\tmer,  Yes. 

X.  C.  J.  Pindar  came  to  you  now,  in  this 
aiair? — Turner,  ^Ycs. 

Bambridge,  I^dar,  my  lord,  was  mdioted, 
to  take  off  his  evidence. 

Mr.  Just.  Reynolds,  Was  there  a  constable 
Ike  first  time  oftaking  thedotnaf 


IWeer.  Yes. 

Alt,  Gen,  You  said,  tbere  was  a  man  cailcd 
a  constable:  Did  you  know  him  to  beaeoo* 
stabler 

IVf-nfr.  I  believe  be  Was  a  constable. 

Ati,  Gen.  Did  you  believe  the  man  tkat 
came  a  second  time,  to  be  a  real  constable  f 

Ikimer,  Yes.  It  has  been  enquired  into 
since. 

Bambridge,  Ifitwualekmy,itwasaiekmy 
committed  in  October  17S7,  and  not  coas* 
plained  of  till  February  or  March  test. 

L,  C.  J.  You  are  not  come  upon  your  de* 
fence  yet 

Bambridke.  Do  you  not  know  the  naiMcf 
the  constable  r 

Turner.  I  think  he  was  a  currier. 

Bambridge,  Was  it  the  constable  that  osoany 
attended  upon  seisures?— I^irfier.  Yes. 

Mr.  Fianer,  You  say,  that  Pindar  vras  de- 
sived  by  Mr.  Bambridge  to  assist  in  the  ap- 
praisement ;  what  business  wss  Pindar  off 

l\imer.  He  was  a  distUler. 

Mr.  Fibner,  Did  be  not  undertake  the  ap- 
praising of  the  goods?  -b 

2\inier.  No,  ne  refused  it 

Mr.  Filmer.  Did  not  Mr.  Bambridge  prem 

Btoit?— I^mer.  Yes. 

BIr.  Filmer.  Was  tbere  a  constable  the  se- 
cond timef—rurncr.  Yes,  both  times. 


Turner  was  going  away ;  but  was  called 
back  at  the  request  uf  Mr.  Eiambridge,  ke  de> 
siring  to  ask  lum  a  question  or  two  more. 

X.  C.  J.  Propose  your  questioos  to  the  Court 
first 

Bambridge,  I  desire  be  may  acquaiat  your 
fcirdkbip,  whether,  at  the  time  w  ben  ne  apprais- 
ed the  goods,  I  did  not  recommend  it  to  Mrs. 
Berkley  to  pay  the  rent;  and  said,  1  wouM 
atay  some  ume,  and  aave  the  goods  from  being 
disposed  of. 

Ikmer,  Mr.  Bambridge  did  aay  she  was 
imposed  on  ;  and  said,  he  would  give  her  any 
assistance,  and  bid  her  send  to  Utr  friends  to 
get  money  to  pay  the  rent 

L,  C.  J.  He  said  he  would  stsy  ? 

Turner.  I  did  not  hear  him  say  it 

Att.  Gen.  What  did  be  say  ? 

Turner,  He  said  be  would  assist  her,  she 
being  imposed  on ;  and  dki  desire  her  to  semi 
for  money  to  pey  the  rent ;  but  I  did  not  beer 
him  say  any  words  as  to  his  staying  fbr  the 
rent 

Thomas  WUkimon  wwom. 

Mr.  Willes.  Do  you  know  Elizabeth  Berk* 
ley  T-^Wilkinson.  Yea. 

Mr.  WUles.  Did  you  know  her  in  Oct  lf«f  f 

Wilkinsen.  Yes. 

Bambridge,  I  desire,  my  lord,  before  he  is 
further  enmined,  he  may.  be  asked  what 
money  he  has  received,  and  how  loiy  he  has 


been  kept  to  give eyidenoe  agahwt  me? 
X.  C.  /.  That  is  not  a  question  fit 
asked. 

Bmbridgo^  It.iitme^Iaaisom. 
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Mr.  Jott  Hej/nMi.  Yo»  moit  pro?e  that 

L.  C.  /.  Yoo  caoDOt  aik  »  maa  any  thiog 
thai  tendi  to  aceuM  biimelf. 

BambrUge.  I  doa't  aak  to  the  eomiptioii ; 
but  whether  be  received  the  money. 

Mr.  Just  Kevnoidi.  It  carries  an  imputation 
with  It 

Mr.  WiiUi,  He  may  prove  it  if  he  can. 

Ati.  Gen,  If  Mr.  Bambrid^  prove  it,  it  will 
go  only  to  the  credit  of  the  witoeat. 

Mr.  Willa.  If  he  doo't,  it  will  ^  as  to  his 
own  credit  You  knew  Mrs.  Berkley  in  Octo- 
ber, 1787?— Wi/Wiwn.  Yes. 

Mr.  Willts.  Wbere  did  she  lodge  f 

Wilkinson.  In  No.  8,  near  the  front  of  the 
yard. 

Mr.  WilUs,  Wbere  did  you  lodge  f 

Wilkinson,  On  the  common  side. 

Mr.  WilUs.  Did  yon  see  Mrs.  Berklqr  ather 
door,  when  it  was  broke  open  ? 

Wilkinson.  Yes. 

Mr.  WiUU.    What  Ume  of  the  year  was  it  P 

Wilkinson.  The  latter  end  of  October. 

Mr.  Willes.  What  time  of  the  day  ? 

Wilkinson.  At  six  o'clock  at  night 

Mr.  Willes.  Was  the  door  locked  when  she 
there? 

Wilkinson.  It  was  locked  with  two  padlocks ; 

B  Pindar  took  off. 

Mr.  Willes.  Who  was  there  ? 

Wilkinson.  Mr.  Bambridge,  a  constable,  and 
Barnes* 

Mr.  WiUes.  Did  Pindar  take  off  the  padlock 
of  his  own  accord  ? 

Wilkinson,  Mr.  fiambridge  ordered  him  to 
take  it  off.  There  was  another  padlock  on,  and 
Bamei  went  to  fetch 'a  hammer  to  break  it  off. 

Mr.  Willes.  Who  ordered  him  to  fetch  a 
lumimer? — Wilkinson.  Mr.  Bambridge. 

Mr.  Vniles.  Did  tbey  attempt  to  break  off  the 
padlock  with  that  hammer? 

Wilkinson.  Yes. 

Ml.  WiUes.  Was  Mr.  Bambridge  by  all  the 
time?— WtiAiRicm.  Yes. 

Mr.  Willes.  Was  the  door  broke  open  with 
the  hammer  ? 

Wilkinson.  Barnes,  because  the  hammer 
ironld  not  do,  went  and  fetched  a  poker. 

Ur.  Willes.   What  did  he  do  with  the  poker? 

Wilkinson.  He  broke  open  the  door  with  it. 

Mr.  Willes.  Who  stood  by  at  that  time  ? 

Wilkinson.  Turner,  myself,  Barnes,  Pindar, 
and  Mr.  Bambridge.  ^ 

Mr.  Willes,  Whatdid  Mr.  Bambridge  order, 
after  the  poker  was  brought  ? 

Wilkinson,  After  the  poker  was  brought,  he 
tnrder«d  him  to  break  open  the  door,  and  so  be 


Mr.  Willes.   When  the  door  was  broke  open, 
who  went  in  with  the  constable  ? 

Wilkinson.  All  went  in ;  Mr.  Bambridge, 
Bamet,  Pindar,  the  constable  and  myself. 

Mr.  Willes.    Yon  mention  a  constable ;  do 
joa  know  turn  to  be  a  constable? 

Iftttiiifoii.  Only  by  his  having  a  staff. 

Mr.  Willes.  Was  that  all  the  reason  yoo  had 
lo  bdiere  bioi  ti  be  a  ooBstabli  r 
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Wilkinson.  Yes. 
^  Mr.  WUla.  Have  you  seen  him  at  any  other 
time? 

Wilkinson.  I  saw  bun  only  then,  and  never 
since. 

Mr.  Willa.  Was  Mrs.  Berkley  there  F 

Wilkinson.  Yes ;  I  went  to  fetch  her  up, 
and  Mr.  Baasbridge  insisted  upon  her  opening 
the  door ;  but  she  would  not  open  the  door  her* 
self;  so  Mr.  Bambridge  ordered  the  doer  to  ba 
broke  onea. 

Mr.  Willes.  When  he  came  up,  and  broka 
open  the  door,  and  came  into  the  voom^  what 
didhedo? 

Wilkinson.  Mr.  Bambridge  desired  Mr* 
Turner  to  take  an  inventory. 

Mr.  ITt^.  Of  what? 

Wilkinson.  Of  all  the  goods  in  the  room* 

Mr.  Willes.  Was  Mrs.  ''Berkley  come  inta 
the  room  ? 

Wilkinson.  Yes,  she  was  there. 

Mr.  Willes.  What  did  Mrs.  Beridey  say  f 

WUkinson,  She  said,  it  was  a  robbery,  it  was 
not  justice,  it  was  felony ;  and  she  did  not 
doubt  hut  ha  wouU  be  brought  to  account  for  it 
in  time. 

L.C.J.  Was  she  by? 

Wilkinson.  Yes,  and  saw  the  room  broka 
open,  and  Mr.  Bambridge  order  Mr.  Turner  ta  , 
make  an  inyentory. 

L.C.J.  What  did  Mr.  Bambridge  say  then  2 

Wilkinson.   Set  down  such  ^nd  such  things. 

L.  C.  J.  What  did  they  take  an  account  off 

IFi^ifuoii.  They  took  an  account  of  soma 
things  before  they  opened  the  boxes. 

L.  C.  J.  Were  the  boxes  locked  ? 

Wilkinson.  There  were  two  boxes  kicked, 
and  one  nailed* 

L,  C.  J.  Was  there  any  trunk  f 

WUkinson.  1  don't  remember  that  there  was 
a  trunk. 

Mr.  Wtlles.  Wu  she  asked  to  open  thf 
boxes  ? — Wilkinson.  Yes,  but  she  refused. 

Mr.  WilUs.  When  she  refused,  who  broke 
them  open  ? 

Wilkinson.  Mr.  Bambridge  broke  open  three 
with  a  hammer. 

Air.  WUles.  Was  she  in  or  out  of  the  room 
at  the  time? 

Wilkinson.   She  was  in  the  room. 

Mr.  Willes.  What  did  she  say? 

Wdkinson.  She  said  it  was  a  robbery. 

Mr.  WiUa.  When  the  boxes  were  broka 
open,  what  was  taken  out  ? 

Wilkinson.  Three  suits  of  clothes. 

Mr.  Willes,  Who  took  them  out  ? 

Wilkinson.  Some  were  taken  out  by  Mr* 
Bambridge,  and  some  by  Mr.  Turner. 

Mr.  Willes.  By  whose  order  ? 

Wilkinson.  By  Mr.  fiambridge's. 

Mr.  Willes.  What  was  there  taken  out  ? 

Wilkinson,  China,  flowered  curtains,  two 
gold  seals,  and  two  rings. 

Mr.  Willes,  Had  they  any  stones  in  them  ? 

Wilkinson.  One  had  a  stone,  the  other  not 

Mr.  Willes.  Were  all  the  things  in  the  boxsa 
canidi  away  ?•- IFUAmm.  Yea. 
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I    Mr.  Willes.  By  whose  dir^cdoni  f 

.  Wiihiji9(m.    By  the  direction  of  Mr.  B«B- 
bridffie. 

Mr.  Wlllei.  Were  til  of  them,  or  only  tome  f 

Wilkinson.  Some  of  them ;  the.  p«d  was 
carried  away. 

Mr.  Wiliet.  Wbo  earned  It  i^way  P 

.  Wilkinson.   I  earned  H  away  uito  a  lomber 
room  in  the  prison. 

Mr.  Wtll^.   What  beeame  of  it  afterwards  f 

lyUkinson.  I  saw  it  carried  to  Dorset-aturs 
after. 

Mr.  Wiliet,  By  whose  order  f 

Wilkinson.  By  Mr.  Bambfidge's:  I  stood 
there  while  it  was  g^oe ;  be  gave  direetions  to 
carrv  them  to  the  water-side. 

Blr.  WilleSf  Did  he  only  giro  directioos  to 
carry  them  to  the  water-aide,  or  any  where 
cIkP 

Wilkintofu  He  gsTO  directions  to  carry  them 
to  Wandsworth. 

Mr.  Wilks.  When  did  he  mwt  these  orders  ? 

^Wilkinion,  When  he  earned  them  out. 

Mr.  WiUes,   What  beeame  of  the  rings  f 

TFi/Artfuofi.  I  saw  them  put  in  his  pocket, 
si^d  he  called  SaYage  anid  l>opglas  to  ^nr  wit- 

L.  C.  J.  What  was  the  reason  for  calling 
them  to  witness  ? 

^Wilkinson.  Mr»  Bambijdge  said,  that  he  put 
them  in  his  pocJket  for  fear  of  their  being  lost 
^Mr.  Willes.    What  did  be  order  to  be  put  in 
tlie  portmanteau?— IFi/Aifiaoft«   Wearing  ap- 
parel, and  such  like  thrags. 

Mr.  WUUs,  Where  was  it  earned  P 

Ifif/Aifijofi.  Into  the  lumber  room  aboTe 
•tairs. 

;  Mr.  Wilkt.  Why  did  he  order  them  to  be 
put  into  the  portmanteau  P 

Wilkinson.  Because,  he  said,  the  portman- 
teau would  hold  them  all. 

tjMfr.  WiUes.  The  clothes,  somie  of  them, 
were  ? ery  rich  ;  were  they  not  P 

Wilkinson.  Yes. 

Mr.  Willes.  Were  they  put  in  the  portman- 
teau P—TFi/Arinson.  Yes. 

Mr.  Willes.  Was  Mrs.  Berkley  by  when  the 
rini^  were  put  in  his  pocket  P 

Wilkinson.  Yes,  and  he  called  Mr.  Douglas 
and  other  persons  as  witneses  P 

Mr.  Willes.  What  did  Mrs.  Berkley  say  P 

Wilkinson.  It  was  felooy  and  robbery. 

Mr.  Willes.  Did  he  bay  any  thing  to  Mrs. 
Berkley,  when  he  put  them  in  his  iiocketP 

Wilkinson.  Mr.  Bambridge  said,  he  did  no- 
thing but  according  to  law,  and  be  would  an- 
swer it. 

Mr.  WiiUs.  Was  there  an  emerald  P 

Wilkinson.  Yes,  I  think  there  was  an  eme- 
rald, and  a  garnet,  out  of  a  riug :  he  put  them 
in  his  pocket. 

L.  C.  J.  What  did  he  pot  in  bis  pocket  ? 

Wilkinson,  Two  gold  seals,  two  gokl  rings, 
an.emerald,  and  a  earnet. 

X  C.  J.  Were  the  rings  plain  P 

J  WilHnMon,   One  of  &m  I  did  not 
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L.C:J.  What  was  the  other  f 

WWdswrn.  A  alooe  ring;  hot  the  middle 
stone  was  wanting. 

JL  C.  /.  Were  there  any  things  besides  P 

Wil/ciiifoii.  There  were  two  sMfer-handM 
knif^  and  forks. 

JL  C.  J.  1  only  ask  as  to'  those  things  be 
put  in  hir  pocket ;  dMyon  see  any  other  tnioga 
put  in  his  pocket  P—fn/fttiupii.  No. 

Mr.  Willes.  Dhi  ywi  never  see  a  stone  caHeil 
an  emerald  afterwards  P-—IFt/Mii«oii.  No. 

Att.  Oem,  Beoottect  how  many  rings  there 
were. 

Wilkintmu  There  were  two  rings,  and  two 
seals. 

Att.  Gen,  An  yon  sore  there  were  but  two  f 

Wilkinson,  Yes. 

Att.  Gen.  Had  they  stones  in  them  P 

Wiikinson,  One  ofuem  had  a  stone  out  in 
the  middle. 

Att,  Gen,  As  to  the  bed  and  bedding ;  why 
did  yon  say  they  were  lo  f^  to  Wanilswoftb'P 
Do  you  remember  the  particular  hands  he  sent 
them  by,  to  be  put  into  the  boat  P 

Wilkinson.  Tom  King  was  one ;  as  te  the 
others,  I  did  not  know. 

Att,  Gen.  What  did  Mr.  Bambridge  say  in 
your  bearing  ? 

Wilkinson.  First,  he  said,  they  were  geingr 
to  be  sold  at  a  sale. 

Mr.  Willei.  Who  direoted  yon  to  ge  to  Dor- 
set-etairs? 

WilktHion.  He  sent  me  down  to  the  stairs  te 
the  waterman,  and  bid  me  teU  him  to  go  away, 
and  not  stay. 

Mr.  Willei.  Who  did  he  bid  you  ask  for  P 

Wilkinson.  He  bid  me  ask  for  the  Wands- 
worth waterman. 

Mr.  Wiliet.  Where  were  the  rest  of  the 
goods  carried  P 

Wilkinmm.  To  Wdl's  eoffee-hoose  in  Bell- 
Savage  yard. 

Mr.  Wiliet,  How  came  they  to  be  carried 
there? 

Wilkinson.  Mr.  Bambridge  lodged  at  WiH's 
coffee-bouse. 

Mr.  Wiliet.  What  were  the  things  that  were 
carrie<l  to  Will's  coffee- bouse  P 

Wilkinton,  An  easy  chair  was  carried  there ; 
I  carried  it  myself. 

Mr.  Wiliet.  How  long  was  this  after  the 
goods  were  taken  from  Mrs.  Berkley  P 

Wilkinton,  Some  days :  it  was  left  with  Mr. 
Turner  to  clean ;  and  then  it  was  carried  to 
Will's  coffee- bouse. 

Mr.  Wiliet,  By  whose  order  wss  it  canried  P 

Wilkinson,  It  was  carried  by  Mr.  Bam* 
bridge's  orfler. 

Mr.  Wiliet.  Whom  was  it  clelirered  to  P 

Wilkinson,  It  was  deliven*d  to  tlie  man^ 
wife  at  Will's  coffee-house  by  Mr.  Bam- 
bridge's  directions :  I  carried  it  up  one  pair  of 
stairs. 

Bambridge.  I  desire  he  may  acquaint  yont 
lordship,  if  he  did  not  fetch  Mrs.  BsffUey  10  be 
preeent  at  the  opening  tke  djoar* 

WW  WiWs9^^^^%    A  Umi^ 
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X.  C.  J.  He  noA  to,  and  that  Stmct  was 
ordflfttd  to  fiHcb  a  pok«r  to  opea  the  door. — I 
ask  you,  whether  he  talke<l  with  Mrs.  Borktoy 
for  tbe  payment  of  rent,  lor  arbieb  the  .goods 
were  distrained  P 

Wilkinson,  Mr.  Bambridgo  did  saysooDe- 
tbioff  to  her  about  seizing  lor  rent,  and  he 
would  stand  by  it :  She  said,  he  coaM  not 
seise  wearing  apparel  tor  rent,  and  told  bi«  it 
waslekiny,  and  downright  robbery. 

Bam^idge,  I  must  desire  him  to  ao(|aatat 
you,  whetl^r  it  was  not  some  daya  betbro  the 
goods  were  removed,  afWr  the  last  distresi. 

X.  C.  J.  Answer  that. 

Wdkifwm,  FireorBizdajro* 

Bm^ridge,  Were  they  carried  out  poMidyf 

Wilkinson.  Yoa. 

Bmmhridgtt  Were  tbay  earritd  oat  in  the 
^aT-timo  ? 

WitkinMon.   Yes. 

htmbridge.  Were  tbe]y  not  carried  out  of 
the  Inmber  room  publicly  in  the  day-time? 

WUknuon.   Yes. 

Bamhridge.  Was  it  a  publio  room  to  fot 
lumber  in  P 

Wilkinson.    Yes ;  hot  it  waa  always  locked. 

Bmmhridg^,  1  think  he  has  acquainted  the 
jury,  that  nie  was  present  all  the  tioie. 

WUkinsos^  I  think  she  waa. 
.L.C.J,    Waa  Mrs.  Berkley  there  during 
the  time  Mr.  Turner  made  the  mveotory  P 

Wilkinson,  I  think  she  was. 

Baat^TM^^e.  He  said,  that  I  called  Mr.  Savafre 
and  Mr.  Di^nglas  to  see  that  I  put  the  things 
in  my  pocket :  Mr.  Douglas,  my  lot  d,  has  the 
uobappiness  to  be  charged  in  the  indictment  as 
an  accessary,  though  be  only  came  into  the 
room  by  chance,  and  so  I  am  deprived  of  bis 
evidence :  he  waa  put  in  the  indictment  to  take 
off  hia  evidence. 

X.  C.  J.  He  is  a  principal  in  the  indictment. 

Bamlfridge,  He  is  a  gentleman  of  a  very 
good  family  ;  be  is  the  younger  son  of  a  man 
of  quality.  I  desire  Mr.  Wilkinson  may  ac- 
quamt  your  lordahip,  whether  Mrs.  Berkley 
was  not  present  when  I  said  to  Mr.  l>ouglas, 
Prav  take  notice  that  1  put  the  ring^  in  my 
pocket. 

X.C.J.  Was  she  P 

Wilkinson,  1  can't  say  noaitively,  because  it 
was  just  at  last :  at  the  latter  end,  she  would 
not  stay  in  the  room. 

Bambridge.  Waa  there  not  a  bed  ordered  for 
her  to  lie  on  P 

Wilhis^oti,  There  was  a  bed  brought  out  of 
the  lumber  room,  a  nasty  bed ;  and  she  said, 
that  if  she  eoold  not  lie  on  a  bed  of  her  own, 
ahe  would  not  lie  on  that ;  but  went  away. 

X.  C.  /.  Yoa  aay  she  went  away  ;  yon 
canH  say  she  was  there  then  P 

WUktnson.  I  cant 

Bambridge.  I  deehrato  know,  if,  irben  he 
carried  that  bed  op,  be  did  not  bring  another 
down. 

WilkinsoM.  Yea;  I  said  so  before,  that  you 
«d  order  aootlicr  bed|  kot  I  iaid  it  WM  a 
Uity  OQib 
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X.  C.  J.  Tell  us,  whether  that  waa  a  good 
bed  or  not  P 

Wilkinson.  I  can't  say  it  was,  my  lord  :  she 
had  reason  enough  to  complain  of  it ;  for  I 
lay  upon  a  better  bed  myself  aind  that  waa  not 
fit  for  her,  who  was  a  gentlewoman. 

Bambridge,  Was  it  any  other  than  what  wa» 
usual  for  the  people  in  the  house? 

Wilkinton,  1  have  known  some  lie  on  sacks  ; 
but  becauae  tb^  could  get  no  better. 

Bambridge.  Were  there  any  better  beds  there  f 

Wilkinson.  Yes ;  there  were  three,  and  yov 
sent  them  away  with  ber's :  ever  since  sha 
has  lain  without  a  bed,  unlem  ahe  has  had  one 
within  these  ten  days. 

B&mbridge,  I  desire  to  know,  whether  Mrs. 
BerklejjT  was  turned  out  of  her  room,  or  want 
out  of  herself,  at  that  time  P 

Wilkinson,  She  went  out  of  it  heraalf^  when 
her  bed  was  taken  away. 

Ambroit  Burgeu  swora. 

Ati,  Oea.  Do  you  remember  any  ffoods 
taken  away  in  the  Fleet  prison,  and  from  wnom  P 

Burgfiss.  I  waa  present,  not  at  the  breakbg 
open  the  door,  but  after. 

Alt.  Gen,  When  waa  it  P 

Burgess,  About  14  days  aikr  the  Sdrd  of 
October. 

An,  Gen.    (3o  on. 

Burgess,  I  heard,  that  Mr.  Bambridge  wa* 

feeing  m  to  look  on  some  afiairs  of  Mrs.  Berk« 
ey's,  and  1  went  into  the  room  a  little  alUr 
tlie  door  was  broken  open. 
All.  Gen,  Who  was  there  P 
Burgess,  There  were  ^r.  Bambridge,  Tor* 
ner,  Savage,  Pindar,  Barnes,  and  WilkinaoOn 
and  one  or  two  more  that  were  atrangera. 
Ait,  Gen,  What  did  you  see  done  there  f 
Burgess,    I  saw  the  boxea  broke  open. 
Att.  Gen.  Who  broke  them  open  r 
Burgess,    Mr.  Turner  and  Mr.  Bambridge 
together. 

Att.  Gen,  What  was  there  in  them  P 
Burgess.    Twenty  ounces  of  Orrice  lace,  a 
great  many  good  clothes,  and  a  great  many 
good  things. 

Bambridge,  I  desire  he  may  raise  bia  voice  ; 
I  cannot  hear  him. 
X.  C.  J.  Raise  your  voice. 
Alt,  Gen,  Didyou  see  the  boxes  broke  open  P 
Burgess,    I  was  there  present,  and  saw  the 
boxea  broke  open  by  Mr.  Bambridge  and  Mr. 
Turner ;    and  saw  the  china  put  into  the  win- 
dow, and  some  Orrice  lace ;    and  saw  an  erne* 
raid;  or  ruby,  which  he  put  in  his  pocket. 
Att.  Gen,  What  did  you  see  at  that  time  P 
Burgets,  1  saw  the  rings  taken  out. 
Ait,  Gen,    What  did  you  see  put  in  hia 
pocket  P 

Burgeu,  One  waa  a  pearl,  the  other  ao  eme»* 
raid. 
Att,  Gen,  Were  they  set  in  rings  P 
Burgess,  They  were  both  separate. 
Ati.  Gen,  What  is  the  colour  of  an  emerald  f 
Burgeu,  It  is  of  a  greenish  colour. 
Att.  Gen,  Theae  ticn  wcreaepanteitoiMif 
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Burgea.  Yes. 

Att.  Gen.  Were  there  toy  ringi  f 
•  Burgess.  I  cao'tsay. 

Ait.  Gen.  What  did  he  do  with  thetettooct? 

Burgm>  Mr.  Bambrid^e  nut  them  into  his 
pocket,  and  said  they  mkrut  be  kst  if  pat  in 
Ibe  portmanteau ;  and  aiierwards,  as  he  was 
drinkiuff  punch,  he  took  them  out  of  his  pocket. 

Att.  Gen.  Had  she  any  gold  Sace  theref 

Burgess,  There  was  gM  btoe :  Mr.  Turner 
went  and  weighed  the  lacfi^  and  brought  it 
back  again ;  and  said,  it  weighed  twenty  ounces 
and  an  half. 

AU.  Gen.  Who  took  it  away  F 

Burgess.  I  donH  remember. 

Att.  Gen.  You  were  in  company ;  did  you 
not  observe  who  took  it,  or  wheUicr  Tomer 
carried  it  away  ? 

Burgeu.  ImdnotyOpoomywordyObserreit 

Ait.  Gen.  Were  vou  present  at  the  time  of 
bteakiog  open  the  ooxesy  and  taking  out  the 
goods? 

Burgess.  I  was  present  when  three  boies 
were  broke  open. 

Ait.  Gen.  How  king  did  Mrs.  Berkley  stay 
in  the  room  ?  « 

Burgeu.  To  the  best  of  my  remembrance, 
the  whole  time. 

Ait.  Gen.  You  say  you  were  present  when 
the  boxes  were  broke  open ;  was  Blrs.  Berkley 
there  the  whole  time  ? 

Burgess.  I  do  not  know  whether  she  went 
away  j^lbre  or  not. 

Ait.  Gen.  I  think  yon  said,  von  did  not 
eome  till  after  the  door  was  opened  F 

Burgess.  Yes. 

BanAridge.  I  think  yon  hare  acquainted  my 
lord  and  the  jurr,  that  there  were  some  stones ; 
1  desire  you  will  inform  him,  and  as  lo  the  size 
of  them,  if  they  were  small. 

Burgess.  Yes,  they  were. 

Bamhridge.  Was  Sirs.  Berkley  there  all  the 
time  P — Burgess.  I  think  she  was. 

L.  C.  J.  What  did  yon  ask  him  ? 

Bambridge.  What  size  the  stones  were  of; 
whether  tbey  were  small  ? 

Burgeu,  Yes,  they  were. 

and  at  Barn- 
bridge's  desire  called  back  again. 


Burgess  was  going  away, 
ilTed " 

Bamhridge.  Sir.  Burgess  declared,  that  he 
heard  me  declare,  that  I  desired  them  to  take 
notice,  that  I  put  them  in  my  pocket :  Please 
to  tell  my  lord,  and  the  jury,  what  I  said  when 
I  put  the  stones  in  my  pocket. 

Burgess.  Mr.  Bambridge  shewed  them  in 
his  hand,  and  said,  for  fear  they  should  be  lost, 
they  should  be  put  in  his  pocket 

L.  C.  J.  Did  he  desire  Sa?a^  and  Douglas 
to  remember  tbat  be  put  them  in  his  pocket  ? 

Burgeu,  1  belicTe  he  said  so  to  all. 

Savage  was  sworn. 

Sol.  Gen.  Were  you  present  at  the  time  when 
the  goods  were  seized  ? 

Savage.  I  was  going  by  the  end  of  the  gal- 
Ttry,  and,  hearing  a  biMttoi  went  up, 
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^0^  Gen.  Mentbn  the  thne. 
Savge.  At  the  time  when  the  last  inTtntorj 
was  taken. 
iS^  Gen.  What  time  of  the  year  ? 
Savage.  The  latter  end  of  October,  1737. 
Sol.  Gen.   Give  an  account  of  what  you 
know  of  this  matter. 

Savage.   I  wss  going  by  the  end  of  the 
gallery,  and   observed  a  number   of  people. 
at  Mrs.  Berkley's  door,  and  1  went  oot  of 
curiosity  to  see  what  was  the  matter,  where  I 
found    Bambridge,    Mrs.   Berkley,    Pindar^ 
Barnes,  DoogUs,  and  Wilkinson,  and  after  I 
had  been  there  a  very  little  tUne^  Bambridge 
asked  Mrs.  Berkley  mr  trunks  and  boics;  1 
went  into  the  room  to  them,  and  Bambrid|ge 
asked  her  for  the  keys  of  her  trunks  and  boxes  ; 
she  said,  I  will  me  yen  none :  to  which  he 
msde  answer.  If  you  won't,  1  have  sufficient 
authority  of  my  own  to  o|ien  them,  and  I  #111 
do  it ;  uid  ordered  the  trunks  and  boxes,  npon 
her  refusal  to  deliver  the  keys,  to  be  broke 
open;   and  Bambridge  broke  open  some  of 
tbvnbioMelf. 
SoLGen.  What  was  there  Ibund  there  r 
Savage.  On  exanunation  of  the  trunks  and 
boxes,  Uiere  were  found  wearing  apparel,  gold 
seals,  thread,  aod  gold  lace,  dwes  very  good 
of  the  kind,  fit  for  any  gentlewoman  to  wear. 
Sol,  Gen,  Were  there  any  other  thii^  t 
Sava^   Yes,  there  were;  for  Bambridge 
found,  m  a  drawer  of  a  table,  a  box,  where 
there  were  nap  and  seals,  and  loose  stones. 
Sol.  Gen.  How^nany  rings  were  there  F 
Savage.  I  tliink  there  were  four;  one  was 
red,  it  was  either  a  f^amet  or  a  mbv ;  one  of 
them  was  whitish,  with  a  cast  of  yeliow,  they 
called  it  a  crrstal,  I  took  it  to  be  a  topaz. 
SoL  Gen,  Were  there  any  other  stones  ? 
Savage*  Yes,  I  think  there  were;  one  was  a 
blue  or  green,  another  was  a  ring,  where  the 
mUdle  stone  was  out,  and  two  diamonds  on  the 
side,  two  seals  set  in  gold,  which  1  took  to 
be  cornelian,  one  white  and  the  other  red ;  there 
was  also  a  loose  stone,  and  a  pearl. 
Sol,  Gen.  What  was  the  loose  stone  f 
Savage.  1  can't  say  whether  a  garnet  or  not. 
Sol.  &en.  What  did  he  do  with  them  f 
Savage.  After  he  bad  shewn  them,  he  pnt 
them  in  his  pocket. 
SoLGen.  Were  there  any  other  thm^s  P 
Savage.  There  was  a  silver  spoon,  luufe,  and 
fork. 
Sol.  Gen.  What  did  he  do  with  thatP 
Savage,  That  was  put  in  his  pocket,  to  the 
best  of  my  remembrance. 

JL  C.  J.   What  became  of  the  seals  and 
rings? 
Savage.  He  put  them  into  his  pocket. 
L.  C.  J.  Did  he  bid  you  at  that  time  take 
notice  that  he  put  them  in  his  pocket? 
Savage,  I  do  not  remember  that  he  said  sou 
SoL  Gen.  What  became  of  them  after  he 
put  them  in  his  pocket  f 
Savage.  I  do  not  know. 

Sol.Gen.  Did  he  take  them  cat  of  hit  podcek 
theref 
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Savage.  No,  but  be  did  in  the  ooffee-foom 
aflerwardf. 

SoLGem.  Whtt  became  of  the  other  goods  ? 

•    Savage.  The  moet  filiiable  perl  of  the  goods 

was  pecked  up,  end  pat  into  e  portmentceu 

trODK. 

Sot.  Oen.  Yon  do  not  know  whel  beeeme  of 
Ibe  otber  goods  P 

Savofe.  I  donotknowof  theirbcangcenricd 
ftwey,  but  tbcre  wes  some  wbile  chine  carried 
oat  ofihe  room. 

Mr.  Willci.  Ued  not  Bambridge  a  boose  at 
Wandsworth  ? 

Savage.  He  had  lodgings  there. 

Mr.  WiUei.  Were  the  goods  carried  there? 

Savage,  1  don't  know  otherwise  than  by 
liearsay. 

Aii.  Gen.  Were  yon  by  when  Mr.  Turner 
Inade  the  inrentory  ^— iSdMge.  Yes. 

Alt.  Oen.  Do  you  know  of  clothes  being 
put  down  sofficient  for  a  gown,  or  whater er  it 
was? 

Savage.  Yes,  all  the  clothes  were  put  down 

AU.  Gem,  Do  yon  know  how  they  came 
to  be  put  down  so  P 

Savage,  Bambridge  ordered  it. 

AH.  Gen.  Did  it  arise  from  Mr.  Bambridge 
#r  Tomer  P 

Savage.  Tomer  did  ol^ject  to  it,  and  said  it 
was  not  usual  to  put  down  wearing  apparel. 

L.  C.  J.    Pray  gi?e  an   account   whether 


Benbridge  gate  anv  reason  for  putting  the 

rBketr 
not  know  he  did. 


things  in  bis  pocket ! 


JL  C.J.  Where  tUey  iuYentoried  ? 

Savage.  I  was  not  priry  to  the  in?entory. 

BoHiSru^e.  How  long  were  you  in  the  room  f 

Savaee.  A  believe  I  was  there  soon  after  vou. 

BanSriage.  Did  you  continue  there  aU  the 
time? 

Savag^,  I  bdiere  I  was  there  most  of  the 
time. 

Bambridge.  Did  yoo  see  any  of  the  goods 
appraised? 

Savage.  I  saw  Turner  write ;  but  1  do  not 
know  what  he  wrote.   * 

re.   Wss  it  done  in  a  dandestine 


manner  ? — Savage.  I  cannot  say. 

Bamlrridge.  What  con? ersation  was  there 
between  Mrs.  Berkley  and  me  ? 

Savage.  What  paased  was  in  relation  to  the 
chamber  rent 

Bambridge.  Did  not  I  say  for  what  I  seized 
them? 

Savage.  Yon  pretended  to  seise  them  for 
chamber  rent 

Bambridge.  Did  I  shew  the  rings,  or  put 
them  in  my  pocket  aecretly  ? 

Savage.  Tbey  were  shewn  to  e?ery  body  in 
tfieroom. 

Baaibridge.  Were  the  rings  shewn  in  the 
cofiee-foom  ?— iSsvoge.  Yes. 

Baatbridge,  Where  is  the  coffee -room? 

Savage.  In  the  Fleet  prison. 

Baawri4Me.  Was  it  a  public  plaoe? 

Setvaga.  Yes,  hot  it  was  in  a  prirate  room 


where  yon  shewed  the  rings,  in  which  was 
only  your  own  company. 

Jacob  Mendeg  Solas  wvb  set  up  to  be  examined. 

Mr.  Fibaer.  Mr.  Matthews,  let  him  be 
sworn  upon  the  Old  Testament,  be  is  a  Jew. 

Mr.  Kettleby.  I  must  olject  as  such,  to  his 
bemg  s«rora  at  all. 

Mr.  Just  Reynolds.  1  remember  a  great 
cause  upon  an  indictment,  ibr  the  stealing  of 
snuff  from  some  Jews,  and  I  remember 
the?  wereedmitted  to  giro  eridence. 

Solas.  I  am  a  CbrisUan. 

Alt.  Gen.  The  objection  is  at  an  end,  he  is 
a  Christian. 

X.  C.  J.  Are  too  a  Jew  or  a  Christian  ? 

Solas.  I  am  by  extract  a  Portuguese  Jew, 
but  am  a  Christian  now. 

X.  C.  J.  Hare  you  been  baptised  ? 

Solas.  Yes,  my  lord. 

Then  he  wu  sworn. 

Mr.  nimcr.  Whst  do  you  know  as  to  any 
diamonds  or  jewels  that  were  brought  to  you  ? 

Solas,  One  captain  Douglas  brought  a  ring 
to  me,  to  hare  the  stone  pulled  out,  that  1 
might  see  bow  rooch  the  gold  weighed. 

Sir.  Filmer.  What  sort  of  a  stone  was  it  ? 

Solas.   It  was  an  amethist,  but  Douglas  said 
it  was  a  crystal. 
'    L.  C.  J.  Who  did  he  tell  you  he  bad  it  from  ? 

Solas.  From  Bambridge.  Douglas,  after  I 
told  him  it  was  an  amethist,  and  the  ralue  of  it, 
went  and  told  Mr.  Bambridge  the  ralue ;  then 
Bambridge  came  to  me. 

L.  C,  J.  What  did  Mr.  Bambridge  say  ? 

Solas.  He  asked,  whether  I  was  sure  it  was 
an  ametliist ;  I  told  him  yes,  I  was  sure,  though 
it  was  paler  and  appeared  clumsy;  and  then 
Bambndfi^e  raid  he  was  glad  of  it,  and  asked 
me  whether  it  was  not  worth  while  to  put  it  in 
a  ring. 

L.  C.  J.  Did  you  tell  Mr.  Bambridge  of 
the  value  of  it  ? 

Solas.  I  cannot  be  certain  of  that. 

Mr.  Filmer.  Did  he  say  any  thing  of  the 
ring ;  whose  ring  did  he  say  it  was  ? 

Solas.  Captain  Douglas  said  it  wu  sent 
from  a  merchant 

Mr.  Filmer.  But  did  Bambridge  ? 

Solas.  Not  at  that  time. 

Mr.  Filmer.  Did  he  any  time  after  say 
whose  ring  it  was  ? 

Solas.  Yes,  he  said  it  was  a  ring  of  Mrs. 
Berkley's. 

Sol.  Gen.  You  say  you  took  the  stone  out  ? 

Solas.  Yes. 

Sol.  Gen.  Did  you  set  it  in  again,  after  you 
had  taken  it  out  ? — Solas.  Yes. 

Sol.  Gen.  Should  you  know  your  own  sett- 
ing, if  you  should  see  it  ? — Solas.  Yes. 

Then  the  ring  being  produced,  and  shewn  to 
him. 


Sol.  Gen.  Look  upon  it,  is  that  your  c 
ttipfiT  T-^Solas.  1  am  positiTeit  is  my  setti 


setting 


own 
positireit  is  my  setting. 
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TImo  MolherrMig  w«t  prodooed,  and  tbeini 
tobim. 

8oL  Gen,  Do  yoa  tmke  that  to  be  the  tame 
0bmt  yog  thea  aet  P 

iSff^at.  It  is  one  I  aet  for  Mr.  Baaabridge  in 
Ibia  ring,  bat  not  the  aaaM  ilone  be  then 
brooffhC,  or  I  nippoae  it  oii^t  be  new  pofisbed. 

Sol,  Gen.  How  many  nnga  did  you  aet  fur 
Jir.Bainbndffer-— So/<u.  Two. 

SoL  Gen,  What  were  the  value  of  them  ? 

Soles,   t  aet  one  for  Mr.  Baoabridi^  worth 
fifty  ahittingay  and  another  worth  twenty  shil- 
.  linfi^. 

Sol.  Gen.  What  might  be  the  price  of  that 
^'ou  aet  for  biro,  he  tolil  you  be  had  from  Mrs. 
Berkley  f^^Solat.  Aboat  twenty  abiUiogs. 

Sol.  Gen.  flad  yoa  no  other  ring  brooght 
you? 

Soloi.  I  had  one  brought  from  Mr.  Baia* 
bridge  by  doctor  Coltheart. 

Sol.  Gen.  Whatwaait? 

Solas,  It  waa  a  garnet,  with  a  brilliant  in  the 
■liddle. 

SoL  Gen.  Whom  did  yon  say  it  was  brooght 
fhraiP 

SeUs,  From  Bambridge,  by  doctor  Coltheart 

Sol.  Gen.  How  do  you  know  that  f 

Solas,  He  aent  his  service.  Doctor  Cd- 
tbcMTt  and  one  Will  that  keeps  a  coffee-house 
caoae  to  me,  and  desired  to  know  the  ralue  of 
a  ring  with  a  garnet,  and  a  brilliant  in  the  mid- 
dle. I  aent  nim  word  it  waa  worth  fourteen 
ponnda ;  then  BanriHidge  sent  for  me  to  the 
•offee-rooro,  and  deaired  to  know  the  value  of 
it ;  I  aaid  it  waa  worth  fourteen  pounds. 

Sol.  Gen.  What  did  he  say  ? 

Solas.  He  said,  he  thought  1  had  valued  it 
for  more  than  it  was  worih. 

SoL  Gen.  Did  he  tell  you  whom  he  had  Mi^. 
ling  of? — Solas.  No. 

Bambridge.  My  lord,  I  am  so  unhappy, 
though  so  much  concerned  in  this  aflfair,  as  to 
be  at  so  great  a  distance,  that  I  don't  know  one 
word  the  witness  has  said,  so  don't  know  what 
questions  to  ask  him. 

Solas.  Jf  you  have  any  questions  to  aak  me, 
I  am  ready  to  anawer. 

Mr.  Kettleby.  You  need  not  ask  any. 

Bambridge,  Do  you  know  the  nng  that 
was  brought  to  you  by  doctor  Coltheart,  when 
you  see  it  P 

Solas.  Yes,  I  am  sure  I  should  know  it ;  I 
liave  had  it  three  times  in  my  hand  ;  one  time 
jou  shewed  it  me,  with  Mr.  Burgess,  and  asked 
'  me  the  value. 

L,  C.  J.  You  say  that  Bambridge  had  the 
ring,  what  use  do  you  make  of  enquiring  into 
the  value  of  the  ring,  as  to  the  one  of  them  be- 
ing worth  fourteen  pounds,  and  the  other 
twenty  abillings  P 

Att.  Gen.  The  statute  require  a  particular 
value ;  besides,  we  make  use  of  it  to  shew  that 
Bambridge  waa  endeavouring  to  sell  them  by 
a  private  sale. 

Mr.  Just.  Reynolds.  Were  these  offered  on 
4hebehalfoffiaaibndfelobaaoid«orU>  know 
Ike  value  only  f 


Salm.  Only  to  kmm  the  value;  ka  test  to 
know  the  value,  afWwards  he  caaM  la  mm 
himaeif  lo  valua  Ibem,  having  aent  tkeai  be- 
fW  by  Cakkeart  and  Will  at  the  coffee- bovae. 

Mr.  WiUes.  The  use  that  we  make  of  thia 
is,  to  shew  that  the  ring  with  the  briljiant  ia 
tba  Bsiddle  waa  worth  fourteen  pouada,  and 
only  valued  aa  a  crystal,  and  not  aientionoA  ia 
the  iavemMy  at  alt. 

L.  C.  J.  I  thoagbt  it  was ;  give  bm  up  lSk9 
inventory,  (Which  was  done;)  and  looking 
upon  tbe  inventory,  there  are  two  eomelaan 
seals  set  in  gold,  a  crystal  stona,  a  gold  nag 
with  one  small  easerald,  and  another  with  a 
small  garnet 

Mr.  Just.  R^neldi.  This  is  the  ring  ealled  a 
crystal  ring,  which  SoUs  says,  when  braoght 
lo  him,  ha  thought  to  be  a  garnet. 

I\irner  being  aet  up  agam. 

L.C.J.  Waa  that  small  garnet  mentioned  ia 
the  inventory  as  a  ring? 

Turner,  No,  my  lord,  it  waa  a  looae  atooe, 
otherwiae,  after  mentioning  that  crystal  suma 
ring,  if  the  garnet  had  been  a  riag,  I  aboald 
have  said  ditto. 

Jueoh  Mendez  Solas  being  aet  np  again. 

L.C.J.  This  garnet  .was  hroufht  to  yoa, 
Mr.  Solas,  set  in  a  ring,  with  a  bruiiaat  in  tba 
middle,  Waa  it  not  P 

Solas.  Yea,  my  lord. 

L.  C.  J.  Was  there  any  other  garaat  with  a 
diamond  in  tbe  middle  P 

Turner,  My  lord,  1  aaw  no  anck  ring. 

Mr.  Hamard  sworn. 

Att.  Gen.  Did  Bambridge  lodge  at  your 
house  P—tf(Nranf.  Yes. 

Att.  Gen.  Where  do  you  live  P 

Howard.  In  Bell  Savage  Yard. 

Att.  Gen.  What  do  you  call  the  honaaf 

Howard.  Will's  coffee-house. 

Att.  Gen.  When  did  Bambridge  todga 
there  P — Howard.  Twelve  months  ago. 

Att.  Gen.  How  loog  before  the  seisure  waa 
madeP— HmrorJ.  Ican'tteU. 

Att.  Gen.  How  long  did  he  lodge  there  to- 
gether P — Howard*  About  twelve  months. 

Att.  Gen.  Dul  he  lodge  there  in  October 
1727  P—florord.  Yes. 

Att.  Gen,  Do  you  remember  the  bringing 
any  goods  to  your  bouse  P — Howard,  Yas. 

Att.  Gen.  What  were  they  P 

Howard,   I  can't  tell. 

Ait.  Gen.  Were  they  bonshold  gooda  or 
wearing- apparel  P 

Howard.  I  do  not  knew  any  gooda  that 
were  brought  iu  but  his  own. 

Att.  Gen,  1  ask  you  if  any  goods  were 
brought  to  the  house  ? 

l&mard.  They  were. 

Att.  Gen,  Do  you  know  what  they  were  f 

Howard.  I  did  not  see  them,  they  were 
brought  in  trunka. 

Att.  Gen.  Did  you  know  of  any  thing  sold 
^  Htm  Mr.  YfeAf^Hmard.  Yea. 


w 
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Ait.  Gen,  Recollect  what  they  were. 

Howard,  There  was  a  gown  and  petticoat. 

Att,  Gen,  Was  there  one  or  two  ? 

Howard,  I  cannot  tell. 

Ait,  Gen,  What  were  they  made  of  ? 

Howard,  I  cannot  tell. 

Att,  Gen,  Did  you  see  theno  ? 

Howard,  1  just  looked  at  them. 

Att,  Gen.  Did  you  kntiw  what  sort  of 
clothes  ? — Howard,  1  did  not  look  at  thenn. 

Att,  Gen.  What  were  they  sold  forf 

Howard,  I  heard  Mr.  West  say,  Mr.  Bam- 
bridge  had  a  gold  watch  for  them. 

Att,  Gen,  What  were  they  sold  for  ? 

Howard,  They  said  they  were  sold  for  four- 
teen or  fifteen  pounds. 

Att^  Gen.  m>w  do  tou  know  they  were 
told? — Howard.  I  heard  West  say  so. 

Att,  Gen.  Do  you  know  nothing  but  what 
West  told  you  ? — Howard,  No. 

Att,  Gen,  I  ask  you  if  you  were  present 
when  Mr.  Bamhridge,  or  any  body  for  him, 
made  any  bargain  as  to  the  selling  any  clothes? 

Howard,  1  was  not  at  the  making  the  bar- 
gain. 

Att.  Gen,  Were  you  present  at  the  time 
vben  the  goods  weredelivered  to  Mr.  West  ? 

Howard,  I  know  nothing  further,  than  that 
1  saw  Mr.  West  bate  them. 

Att,  Gen.  Have  you  heard  Mr.  Bamhridge 
talk  of  selling  the  goods,  and  what  he  had  fur 
them? — Howard.  No. 

Att,  Gen,  Do  you  know  of  any  gold  lace? 

Howard,  I  saw  some  gold  lace  that  Bam- 
bridge  had. 

Att.  Gen,  At  what  time  was  this  ? 

Howard,  About  October,  1727. 

Att,  Gen,  Was  it  brought  into  your  house  ^ 
'  Howard    Yes. 

Att.  Gen.  You  saw  Bamhridge  lia?e  it  ? 

Howard,    Yes. 

Att,  Gen.  Who  was  that  sold  to  ? 

Howard,  To  one  Mr.  Harris. 

Att,  Gen.  Huw  much  was  that  sold  for  ? 

Howard.   I  don*t  know. 

Ait,  Gen,  How  do  you  know  it  was  sold  ? 

Howard.  .1  know  Mr.  Harris  bought  it  by 
his  bringing  money  and  paying  it  to  Mr.  Barn- 
bridge. 

Att,  Gen.  How  much  was  it  ? 

Howard,  I  don't  know  the  snm. 

Att.  Gen,  Whereabouts  was  it  ? 

Howard,   I  don't  know. 

Att,  Gen.  Did  you  see  the  money  paid? 

Howard.  I  saw  it  lie  on  the  tabic. 

Ait.  Gen,  Was  it  gold  or  silver  ? 

Howard.  It  was  both. 

Att.  Gen.  Was  it  ten  or  twenty  pounds  ? 

Howard,  I  don't  think  it  was  so  much  as  ten 
er  twenty  pounds. 

Att,  Gen,    You  saw  the  money  paid  ? 

Howard     Yes. 

Att.  Gen,  What  was  the  money  paid  for  ? 

Howard.    It  was  paid  for  the  lace. 

Att.  Gen,  Why  did  you  sav  for  the  lace  ? 

Howard.  Because  Bambrioge  sold  him  the 
Uce. 
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Att.  Gen.  Do  yon  know  from  whom  that 
lace  was  brousfht? — Howard,    I  don't  know. 

Att.  Gen.  What  time  was  if,  was  it  about 
October  or  November  ? — Howard.  Yes. 

Att.  Gen,  Did  you  see  any  tea-spoons  P 

iioward.  Yes. 

Att.  Gen,  Were  they  gilt  P—Howarrf.  Yet. 

Att.  Gen,  Whose  possession  did  you  see 
them  in  ? — Howard,  Bambridtre's. 

Att.  Gen.  How  many  were  they? 

Howard,  Three  or  four. 

Att,  Gen.  Were  there  half  a  dozen  ? 

Howard,  There,  were  not  so  many. 

Att.  Gen,  Do  you  remember  Mrs.  Corbett'f 
buying  any  thing  ? — Howard,  No. 

Mrs.  Howard  %wom. 

Sol.  Gen,  Are  you  the  wife  of  the  last  wit- 
ness ? — Mrs.  Howard,  Yes. 
'    Sol.  Gen,  When  did  Mr.  Bamhridge  lite  at 
your  house  ? 

Mrs.  Howard,  I  can't  tell  directly. 

Sol,  Gen,  Was  it  in  October  1737  ? 

Mrs.  Howard,  It  was  thereabouu. 

Sol.  Gen.  Do  you  remember  any  women's 
clothes  that  were  brought  to  your  bouse  ? 

Mrs.  Howard.  Yes. 

Sol,  Gen.  Do  you  know  whose  they  were  ?     • 

Mrs.  Howard.    No. 

Sol,  Gen,  Who  brought  them  into  your 
house? — Mrs.  Howard,  1  don't  know. 

Sol,  Gen,  By  whose  order  were  they  brought  P 

Mrs.  Howard,  I  don't  know. 

jL  C.J.  Who  brx)ught  the  clothes  in,  to 
whose  use  were  they  delivered  ? 

Mrs.  Howard,  To  Bambridge's. 

X.  C.  J.  Who  were  they  sold  to  ? 

Mrs.  Howard,  They  were  sold  to  pne  Tho* 
mas  West,  by  Mr.  Bamhridge. 

Sol-  Gen.  What  was  paid  for  them  ? 

Mrs.  Howard,  I  can  t  tell  exactly  the  sum, 
but  a  gold  watch  was  given  for  them,  which 
Mr.  Bamhridge  had. 

Sol.  Gen.  Do  you  know  the  goods,  can  you 
describe  them  ? 

Mrs.  Howard.  Yes,  one  was  a  bine  and 
white  sattin  gown,  made  up ;  another  was  a 
worked  gown,  lined  with  a  cherry-coloured 
lining. 

Sol.  Gen.  What  was  it  worked  upon  ? 

Mrs.  Howard,  1  can't  say  whether  it  was 
hollandorsilk. 

Sol.  Gen,  Do  you  remember  any  other  par* 
ticulars  ? 

Mrs.  Howard,  There  were  a  black  hood  and 
a  scarf,  with  black  lace  round  them  ;  there  was 
also  a  tippet. 

Sol.  Gen.  What  was  the  tippet  ? 

Mrs.  Howard.  S«l»lc. 

Mr.  Jast.  Reynoldi.  There  is  some  stitched 
embroidery,  part  of  a  gown,  taken  notice  of  in 
the  indictment. 

Sol,  Gen.  They  were  all  sold  to  West,  wer# 
they  no!  ? — Mrs.  Howard.  Yes. 

JL.  C.  J.  Did  you  see  them  sold  ? 

Mrs.  Howard.  Yes. 

L.  C.  J.  Did  West  pay  for  them  P 
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Mr*.  Homard.  Yfl«»  ke  gmve  a  geld  wftlek 

fiMTtlMOI. 

X.  C.  J.  Wat  tlMiv  anv  tkiog  cte,  btd 
BambHiltee  any  money  beaiM  ? 

Mrs.  Howard,  1  cannot  tell  of  my  tUing  kit 
the  gol4  wnich. 

SaL  Gen.  Weretbero  no  otker  things  f 

Jttrs.  Howard.  There  were  ten  epoooa. 

L.  C.J.  flad  they  any  oMirk  npontbem  F 

Mrs.  Howard.  1  caa*t  tell. 

Sol.  Gen.  Were  they  sold  ? 

Mrs.  Howard.  Bamhridge  ofcvd  to  aell 
tWm  te  cne. 

Sol.  Gen.  Do  yen  remember  any  goM  laoe  f 

Mrs.  Howard.  No,  but  1  remember  aome 
silfer  tare  tak^n  off  the  bine  sattin. 

M.Gen.  Was  that  sold? 

Mrs.  Howard.  Y^. 

SoL  Gen.  For  hew  much  ? 

Mrs.  Howard,  For  4/.  10$, 

Sol.  Gtn.  Who  receifed  tile  money  f 

Mrs.  Howard.  Bamhridge  receifed  the  money 
of  Harria. 

Sol*  Gen.  Al  what  time  were  tbeae  goods 


Mrs.  Howard.  West  bought  them  all  at  one 
time. 

SoL  Gen.  Do  you  know  the  time  f 

Mrs.  Howard,  1  cannot  justly  tell  the  time. 

Sol.  Gen.  Do  yon  remember  the  month  or 
year  ? 

Mrs.  Howard.    I  do  not. 

Mr.  \Ville$.  Did  BambriJgt  teV  you  whose 
the  lace  was  ? 

Mrs.  Howard.  He  soM  them  as  hb  wife's. 

Sol.  Gen.  We  must  submK  it  to  your  lord- 
sbin  here« 

L.  C.  /  The  king's  counsel  hare  now  done, 
what  have  you  to  say  ? 

Bmnbridge.  1  did  uot  hear  what  the  last  wit- 
ness said. 

L.  C.  J.  She  says,  yon  sold  a  gown  of  bine 
nttin»  flowered,  to  one  West,  ss  your  wile's ; 
she  says,  that  one  Harris  bought  the  silfer 
lbc%;  that  the  tea  spoons  wer«f  ofiered  to  be 
•eld,  but  she  dees  not  know  whose  they  were. 
Now  they  hare  done,  what  hate  yen  to  say  ? 

Bamhridge.  As  to  my  defence,  1  shall  giro 
your  lordship  but  little  trouble.  AlUr  the 
general  aecuaation  brought  againat  me;  and  the 
clamour  it  has  made  in  the  world,  I  doo*t  find 
that  there  is  any  thing  answerable  to  it»  or  any 
thing  brought  to  the  point;  the  gentlemen 
ha? e  not  pro? ed  any  felonious  act  against  me, 
any  thing  fraudulent,  or  any  misbeha?iour 
whatsoefcr.  If  there  was  any  thing  necessary 
to  justify  myself  in,  by  giftug  an  account  of 
my  conduct  in  my  office,  1  might  do  it  fully  ;  I 
bare  the  proper  officer  here  ready  to  do  it ;  hot 
as  I  see  no  necessity  for  it,  1  will  not  trouble 
your  lordship,  but  submit  it  to  your  lordship 
and  the  jury. 

L.  C.  J.  Then  you  will  rasl  it  here. — Gen- 
tlemen uf the jury, — 

Biunbridge.  I  must  desire  one  farour  of 
your  lonJsbip,  that  if  any  matter  of  law  shoald 
arise,  you  wl'i  let  that  be  reserf/ed. 


L.  C.  J.  What  the  king's  eeansel  say  i« 
rery  right,  whether  it  was  a  fair  distressi  or 
whether  it  was  only  the  colour  of  a  distress, 
with  any  fekmions  intent :  the  attorney-general 
has  stated  that  refy  clearly,  that  a  man  may 
do  a  lawful  act  feloniously.  If  tliis  was  &6om 
with  a  felonious  intent,  then  this  wH}  be  felony  ; 
yet  if  it  wse  not  done  with  a  felonious  intent, 
this  will  not  be  felony.  This  was  the  graiM| 
point  laid  down  by  the  gentlemen,  that  the 
jury  are  to  judge  with  what  design  these  things 
were  taken  away. 

Gentlemen,  the  first  witne%B  for  the  king, 
who  was  John  Turner,  says,  that  the  time  ot 
taking  those  goods  was  whilst  Bamhridge  wai^ 
warden,    and  that  Pindar  was  chamberlain  i 
and  that  Bamhridge  ordered  tliia  Pindar  to  disn 
train  the  ^oods  of  Mrs.  Berkley  ;  and  that  tha 
time  of  distraining  tbeae  goods  was  betweeo 
the  33d  and  S7th  of  October,  1737.     He  says, 
gentlemen,  that  Bamhridge  was  not  then  them 
present ;  and  that  she,  Mrs.  Berkley,  was  pu| 
out  of  her  room.    AfWr  this,  Bamhridge  came 
to  enquire  into  this  affair,  to  see  what  wiis  done, 
Mrs.  Berkley  beiog  then  on  the  common  side  ; 
and  he  sent  down  somebody  to  pall  her  up,  abi^ 
having  locked  the  ilonr.    TWb  goods,  gifutle- 
men,  were  as  much  under  her  key  as  Bam^ 
bridge's :  Bamhridge,  1  mui^i  tell  you,  put  on 
one  padlock,  and  sue  locked  the  door,  and  pul 
on  another ;  and  when  she  refused  to  open  th^ 
door,  he  csused  it  to  be  broke  open,  and  entered 
the  room.    There  was,  gentlemen,  an  inven- 
tory made  by  one  Turner,  who  bad  formerly 
inventoried  goods,  and  was  asually  sent  lo  for 
such  purposes :  he  says,  gentlemeiK  he  bad  no 
orders  to  undervalue  the  goods :  Turner  was 
sent  for  by  Pindar :  he  valued  all  the  goudsL  as 
the  bed,  bedding,  &c.  and  as  to  the  boxes,  iLey 
were  not  then  opened :  he  did  not  see  a  bat  there 
was  in  them ;  but  pot  them  in  gross  hi  the  in- 
ventory. Bamhridge,  gentlemen,  coming  to  look 
after  tm  afiair,  on  the  3d  or  4th  of  November, 
sent  for  Mrs.  Berkley  to  come  up ;  and  Mrs. 
Berkley  came  op  accordingly ;  and  lie  desired  to 
have  tne  use  of  her  key,  which  she  refused, 
and  said,  I  thuik  you  are  going  to  rob  me. 
Upon  that,  Bamhridge,  before  her,  sent  Barnes 
for  the  hammer,  to  have  it  to  open  the  door, 
but  it  would  not  do ;  and  then  he  sent  dow  n 
for  the  poker,  and  Barnes  ft^rced  open  the  (lo«)r, 
and  in  they  went,  Mrs.  Berkley  along  wiili 
Uiem.    Bamhridge  asked  her  for  the  keys  of 
her  boxes :  she  said,  he  should  have  no  keys ; 
and  asked  him,  by  what  authority  he  did  it : 
be  said  byauthoriiy  of  warden ;  and  Bamhridge 
then  ordered  the  boxes  to  be  broke  open..  W  hen 
he  had  opened  the  boxes.  Turner  was  sent  for ; 
he  was  to  perfect  the  inventory,  that  was  ia 
part  before  made.    It  was  opened  by  the  coun- 
sel for  the  king,  that  it  was  a  fraudulent  in- 
ventoiy ;  and  they,  to  make  this  appear  clear- 
ly to  lie  fraudulent,  told  yon  the  goods  vi-ert 
set  dovtn  otherwise  then  they  really  were. 
There  was  put  down,  they  said,  dimity  or  silk 
sufficient  for  a  gown,  or  what  it  was:  they 
nidy  tbtrt  wia  ft  flowered  Una  apd  while  satti^ 
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lliat  WM  actually  made  up,  put  down  only  at 
euScleot :  as  to  the  dimity  and  silk,  that  had 
tNTCD  dyed,  and  Turner  said,  tliat  it  was  rolled 
up;  for  these  bad  been  at  the  dyer's,  and  were 
liot  put  down  as  a  ^own ;  but  Ibat  he  had  set 
them  down  properly,  as  be  thoug^ht :  hut  when 
he  came  to  tne  flowered  gown,  which  was  made 
Vp,  he  made  some  difficulty  in  putting  that  in 
the  Inventory,  and  said,  that  it  was  not  usual 
to  put  them  in  distresses ;  for  this  was  wearing 
•pparel.  And  it  was  proved,  irentlemen^  by 
iDAe  of  the  witnesses,  that  Mrs.  Berkley  said,  it 
was  felony :  this,  gentlemen,  might  cautiou 
Turner ;  be  said  it  was  not  usual  to  put  such 
things  into  an  inventory  for  a  distress.  Then 
Bambridge  said,  if  he  would  not  put  it  in  so, 
he  must  put  it  down  so  many  yards  of  flowered 
iilk,  sufficient  to  make  a  gown  and  petticoat. 
The  difficulty  aroae  from  himself,  and  not 
from  the  defendant.  Qe  should  not  have  men- 
tioned it  silk  sufficient  for  a  gown ;  be  was 
asked  two  or  three  times^  and  fir.  Bambridge 
said,  it  must  all  be  Id  the  inventory ;  so  ac- 
cordingly it  wu  put  in,  in  this  manner.  This 
is  offered  to  you  as  evidence  of  the  affair:  yov 
will  consider  whether  it  is  so  or  not.  Then 
these  things  were  all  looked  over ;  and  Turner 
says,  they  were  all  put  into  the  inventory,  and 
the  greatest  part  put  into  a  portmanteau ;  but 
there  w^re  some  few  things,  as  tea-spoons, 
lieals,  and  rings,  that  wr^re  put  into  Bam- 
bridg;e's  pocket ;  hut  though  be  put  them  into 
biti  pocket,  they  were  in  the  inventory ;,  and 
this  inventory,  in  the  whole,  came  to  SO/,  and 
at  last  were  brought  down  to  37/.    He  says, 

Sentlemen,  that  there  was  a  brush  that  was 
iscovered ;  and  Bambridge,  upon  seeing  it, 
said,  Surely  there  roust  be  some  diamonds; 
and  so  he  searched  for  them,  and,  in  making 
such  search,  he  found  a  piece  of  paper :  the 
witness  says,  gentlemen,  it  was  some  decree, 
which  Bambridge  took  in  his  band.  She  said 
to  Bambridge,  You  won't  take  the  papers  loop 
Yes,  said  he,  I  will ;  and  if  1  find  any  bonds 
or  hills,  1  will  make  bold  with  them.  He  says, 
ffenHemen,  that  Bambridge  took  the  bed  and 
Seddiag  away,  and  offer^  her  another  bed ; 
bnt  she  said,  she  would  not  lie  oo  it ;  then  she 
went  down  to  the  common  side.  He  says,  that 
she  talked  very  much ;  that  she  was  disordered 
in  her  mind,  and  talked  of  lord  Harcourt.  This 
13  the  account  given  of  her.  He  says,  gentle- 
men, that  Banobridge  sent  for  her  when  the  in- 
ventory was  taken ;  and  he  says,  that  she  was 
there  during  all  the  time:  though  he  took  these 
little  things,  yet  she  could  not  be  defrauded  in 
that  manner,  because  they  were  put  in  that  in- 
ventory. I  must  give  you  an  accoant  of  the 
evidence  of  the  people,  as  they  are  eiamined. 
Turner,  gentlemea,  says,  that  Bambridge  ex- 
postulated with  ber  about  the  chamber  rent  that 
was  due,  which  was  56/.  and  said,  Why  do 
you  not  pay  itP  I  am  informed  that  you  are 
very  capable :  the  woman  said,  the  house  was 
the  kiug't,  and  the  king  ahould  find  her  a 
house ;  and  Bambridge  said,  he  would  da  her 
wiut  service  be  ODukL  GeptlewPy  it  wmmid 


by  Turner,  that  he  did  appraise  these  goods  ; 
tfiat  he  did  appraise  them  fairly ;  and  that  he 
was  employed  by  Pindar,  who  was  used  to  em- 
ploy him.    He  said,  gentlemen,  that  the  first 
time  a  real  constable  was  there ;  and  the  second 
time  the  constable  was  a  real  constable,  and 
he  swore  him  :  now  there  was,  indeed,  Pindar 
pressed  by  Bambridge  .to  assist  in  the  appraise- 
ment, who  did  not  at  all  understand  it :  lie  was 
a  distiller,  of  a  quite  diffSerent  trade.    He  saVs, 
gentlemen,  that  Bambridge  did  desire  Mrs. 
Berkley  to  tend  to  her  friends  to  pay  the  rent. 
This,  gentlemen,  is  the  evidence  given  by  thie 
man.   Another  witness,  gentlemen,  is  one  Wil- 
kinson :  he  gives  an  account  that  he  knew  Mrs* 
Berkley,  and  where  she  lodged,  and  that  he  wai 
a  prisoner  there  himself:  he  apolce  of  Pindar  and 
Barnes,  who  were  there  the  last  time  of  bis 
coming.  He  says,  that  the  door  was  broke  open^ 
and  that  the  padlock  was  forceil  off  by  Bam- 
bridge's  order :  he  says,  that  Pindar  fetched  the 
poker,  and  Bambridge  ordered  Barnes  to  break, 
open  the  door.     He  says,  veotlemen,  be  was 
sent  to  call  Mrs.   Berkley  from  tlie  common 
side  before  this  was  done :   when  she  caine  qp^ 
she  was  asked  to  part  with  her  keys ;  but  she 
refused  ;  and  then  the  door  was  broken  open. 
He   says,  gentlemen,  there  were  two  boxes 
locked,  and  one  nailed ;  and  Bambridge  asked 
her  for  the  keys  of  her  boxes ;  but  she  refused 
to  deliver  them  to  him ;  upon  which  Bambridge 
broke  them  open ;  and  that  Mrs.  Berkkw  was 
all  the  time   there,  and  called  it  a  roobery. 
He  says,  that  the  things  were  taken  awav  by 
Bainbridge's  directiouSi;   and  that  she,  iMrs. 
Berkley,  eaid,  that  the  taking  away  her  wear- 
ing apparel  wai^ felony.    He  says,  gentlemte^ 
he  was  ordered  to  take  the  bedf  and  bedding^ 
and  carry  it  into  the  lumber-room  ;  that  afler- 
wards  it  was  taken  from  thence,  and  carried  to 
the   water  side,  to  be   sent  to  Wandsworth. 
There  were  several  small  things,  as  an  emerald 
and  garnet,  and  some  other  rings,  one  of  them 
a  stone  ring ;  all  these  Mr.  Bambridge  put  in 
his  pocket,  ne  said  for  fear  of  losing  thein ;  and 
at  the  same  time  hecalM  to  Savage  and  Doug* 
las,  to  see  that  he  put  them  into  his  pocket,  tor 
fear  they  should  be  lost.    Now,  gentlemen,  he 
says  fartner,  the  wearing  apparel  (which  wae 
rich,)  and  such  things,  the  prisoner  put  into  the 
portmanteau,  and  ordered  it  to  be  carried  into 
the  lumber-room ;  and  other  things  were  car* 
ried  to  Wiirs  coffee- boose;   and  the  prisoner 
said,  he  seised  for  rent,  and  would  stand  by  it. 
What  he  sajrs  farther,  in  relation  to  Mr:.  Berk- 
ley, was,  that  she  was  there  all  the  tinje,  and 
frequeutly   complained  it  was  felony,  and  a 
robbery;  and  says,  that  the  scoitds  were  re* 
moved,  some  at  one  time,  and  aome  at  another, 
in  the  day  time,  not  concealedly.    This,  gen* 
tlemen,  is  the  sulMitaooe  of  bis  evidence  :   but 
he  says  something  farther,  tliat  her  bed  being 
gone,  she  would  not  conUnue  in  the  room. 

Buivess,  he  says,  they  bad  called  her  up  : 
be  spoke  to  the  last  time  of  their  being  in  tne 
room,  about  fbofteen  days  afWr  the  9dd  of 
October,    fi[e  im,  he  went  op  soon  aflcr  the 
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door  wai  broke  opeu,  and  gives  much  the  same 
•ecouot  as  the  foroier  wiloesses  have  doue; 
and  that  Bambridge  put  some  ainalt  ^^tones  fii 
his  pocket:  he  itaya,  tliat  the  putti.i^  these 
thiogii  in  his  pocket,  was  for  fear  they  bliotild 
be  lost,  aud  that  he  told  Douglas  so. 

Savage  says,  that,  hearing  a  noise,  he  went 
to  the  room,  and  found  Mrs.  Berkley  there. 
lie  savs,  that  Bambridge  asked  her  for  the 
key  ;  Nrs.  Berkley  said,  he  should  have  nope, 
for  that  he  came  to  rob  her ;  upon  which  he 
broke  the  boxes  open :  he  says,  thatthkre  were 
several  good  things  in  them ;  there  was  a  gar- 
net, and  a  little  sioue  ring,  two  cornelian  seals, 
and  a  loose  stone :  these  things  Bambridge  put 
in  his  pocket;  but  he  docs  not  reuieniler  tliat 
Bambridge  said,  he  put  them  in  his  pocket  for 
fear  of  their  being  lost ;  nor  did  be  aay,  that 
Bambridge  bid  Douglas,  or  any  one  else,  take 
notice,'  he  put  them  there  for  fear  of  being  lost. 
He  says,  that  the  bed  was  sent  down  to  TVands- 
ivorth.  He  spoke  to  the  roatterof  the  fraud, 
M  to  the  having  the  wearing  apparel  set  down 
for  so  much  silk  as  would  be  suffidenl  for  such 
a  purpose ;  and  he  was  asked,  gentlemen,  by 
Mr.  Bambridge,  whether  any  thing  clandestine 
Vfta  done  in  breaking  open  the  boxes,  and  he 
said  not.  He  says,  that  Bambridge  pretended 
be  seized  the  goods  for  rent,  and  that  the  rings 
vere  shewn  in  the  coflee- house. 

Solas,  he  said,  the  rings  were  shewed  to  him, 
notto  be  sold,  but  to  know  the  value  of  them. 
He  spoke  as  to  that  ring  that  was  brought  to 
him  by  Cohheart,  with  a  diamond  in  the  mid- 
dle of  it,  worth  14/.  Gentlemen,  there  docs 
not  appear  to  be  any  such  ring  in  the  inven  • 
torv,  or  the  lady's  boxes  ;  but  let  that  be  as  it 
^ill,  it  was  only  sent  for  him  to  value  it. 

The  next  witnesses  are  Howard  and  his 
wife:  he  says,  there  were  several *tbings  dis- 
posed of  by  Mr.  Bambridge :  it  seems  he  lodg- 
ed at  their  house.  She  says,  this  flowered 
sattin  gown  was  carried  to  their  house,  and 
there  disposed  of:  he  swapt  it  for  a  gold  watch. 
There  was  some  gold  and  silver  lace  mentioned 
in  the  inventory,  which,  she  says,  was  sold  to 
one  Mr.  Harris,  who  brought  the  money, 
which  was  not  quite  10/.  She  says,  that  be 
did  not  say,  that  it  was  Mrs.  Berkley's,  but  his 
wife's.    This,  gentlemen,  is  all  the  evidence 

S'ven  by  the  witnesses,  from  the  one  side,  or 
e  other.  If  there  is  any  thing  else,  that  I 
have  omitted,  I  hope  you  will  put  me  in  mind 
of  It.  Now,  gentlemen,  what  you  have  to 
insider  is,  whether  Bambridge  did  feloniously 
steal  these  goods. 

This,  gentlemen,  is  an  indictment  founded 
upon  the  statute  of  the  12th  of  the  late  (jueen, 
the  words  are,  If  any  person  shall  feloniously 
steal  auy  goo<l6  worth  40^.  out  of  a  dwellidg- 
bouse,  lie  shall  suffer  death  without  the  benefit 
of  his  clergy.  Now  the  question  is,  gentle- 
ineo,  whetiier  he  did  steal,  or  take  them  away 
Vith  a  felonious  intent,  to  make  it  felony  ;  or 
whether  he  took  them  as  a  distress  for  rent? 
IVbtther  the  distress  was  regular  or  not,  is  not 
Ac  matter ;  if  the  distress  was  irregulsfi  be  k 


liable  to  an  action ;  if  be  took  them  with  any 
view  of  roiumitting  any  thef\  or  felony,  yoa 
Will  find  bill!  guilty  of  felony  ;  but  if  that  was 
his  real  ii-.t'-uiiou,  to  levy  rent  by  distress,  and 
that  he  Lad  no  intention  to  sieal  the  goods,  tbea 
be  is  not  guilty  of  tliis  felony  ;  but  if  be  made 
use  of  this  intent  of  distraining,  with  a  view  of 
stealing  these  goods,  and  to  make  them  his 
own,  and  this  was  only  a  colour,  or  mere  pre- 
tence of  his  wicked  intention,  and  that  he  had 
it  in  his  view  to  steal  these  goods,  though  this 
is  a  legal  remedy,  yet  it  will  not  excu*fe  it ;  for 
if  a  man  make  use  of  a  legal  process  with  a  fe- 
lonious intent,  it  will  be  felony  in  him  ;  for  if  a 
man  gets  a  horse  that  was  not  his  own  by  re- 
pievin,  i/L  is  thcfl ;  if  a  man  geu  another's  pro* 
perty  into  his  possession  with  a  felonious  intent. 
It  is  felony,  but  if  not  with  a  felonious  intent,  it 
is  not  felony ;  if  he  makes  it  only  a  pretence  to 
get  goofls,  and  then  dispose  of  tbem,  and  does 
this  with  a  felonious  intention,  and  an  intention 
to  st(>al  them,  then  he  will  be  guiltv  of  felony. 
Geuileinen,  you  will  consider  wliat  was  bis 
in:eiitioii,  and  consider  the  circumstances  that 
have  happened,  which  are  fresh  in  your  me- 
mories. If  these  goodi  were  taken  with  a  fe- 
lonious intent ;  then  vou  will  find  him  guilty  ; 
but  if  he  only  took  them  as  a  distress  for  rent, 
and  with  no  felonious  intent,  then  you  will  ac- 
quit him. 

Air.  Matthezcs,  (Speaking  to  the  officer.) 
Will  the  jury  withdraw  ? 

Mr.  Ketuehy  What  have  you  to  do  with 
their  witlnlrawing  ?  Let  them  give  theur  ver- 
dict in  court  if  they  Mill. 

Mr.  Matthews,  They  are  at  a  distance  now, 
they  must  either  withdraw  to  consult,  or  con- 
sult together  in  court. 

Mr.  Keitlchy,  You  and  the  prosccuiion  are 
of  a  piece;  \ou  just  now  read  part  of  the  in- 
dictment, and  left  out  the  other  part. 

Mr.  Matthews.   Officer,  clear  the  Court. 

X.  C.  J.  If  you  please  to  withdraw,  and 
consider  of  the  verdict. 

Then  an  Officer  was  swora  to  keep  the  Jury, 
and  they  withdrew,  and  returned  in  a  very 
short  time. 

X.  C  J.  (The  jury  being  returned.)  Call 
over  the  jury.  Answer  to  your  names.  (Which 
tbey  did.) 

Mr.  Matthevs.  (After  be  bad  called  them 
OTer.)    Are  you  all  agreed  io  your  verdict  ? 

Omncs.  Yes. 

Mr.  Matthews.  Who  shall  say  for  youf 

Omnes.  Foreman. 

Mr.  Matthews.  Thomas  Bambridge,  hold 
up  your  hand.  (Which  be  did.)  Then,  speak- 
ing to  the  jury,  L(»ok  upon  the  prisoner  at  the 
bar,  bow  say  you.  Is  he  Guilty  of  the  felony 
whereof  he  stands  indicted,  or  Not  Guilty  ? 

Foreman,  Not  Guilty. 
•% 

It  is  remarkable,  that  though  the  prosecu- 
tions against  Mr.  Hu^gins,  l^lr.  Bambridge, 
&c.  were  ordered  by  his  majesty,  on  an  Ad- 
dress from  the  House  of  Commons,  and  con* 
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for  Fdany. 


doeted  by  utne  of  the  gre«te$t  men  at  the  bar 
y«  they  got  off— all  beiuff  »cquitted.     Fornu- 
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The  preceding;  Trials  aod  tbe  proceedinin  ia 
Parliameat  (as  to  which  see  8  New  Pari.  Bi»i. 
706.  TSl.  153.  803).  appear  to  bare  origiuateil 
with  the  Hceltent  Ogtelhorpe,  nf  whom  loiDe 
particular!  are  ioKrled  in  the  Mine  Tolume  cl 
the  New  Parliamentary  UUlory.     He  died  in 
the  year  1785,  abogt  tbe  age  ot  87,  and  has  an 
article  io  tritoral  of  tbe  modem  Biographicil 
Collection).  See,  al«a,  10  New  Pari.  Hi9t.4a&. 
Since  tbe  line  in   wbicti  these  trials  wen- 
bad,  the  niBDBgemeat  of  priions  hat  be«D  re- 
gulated by  numerous  itatulea.Mme  of  general, 
somcoriucal operation;  norindeedcan  toogreai 
vigilance  be  pxercised  over  the  government  ot 
•uchplatet.   To  bardcDlhebeartiithe  Qatural 
»endency  otall  power,  particularly  of  that  which 
hai  among  its  objects  tbe  outcasts  of  society, 
■he  profligate  and  the  knaTish,  tbe  bighway- 
nau.   the   liousebrcaker,   and   (be   murderer. 
BlaclfBlone  accordingly  tells  us  that  jailora  are 
too  Irequeotly  a  merciless  nee  of  Dien,  and  by 
being  conversant  in  scenet  of  misery,  steeled 
against  any  lender  sensation.     Amung  tbe  nu-^  I 
nerous  improvements  which,  since  Blackatone 
irrote,  hare  been  effected  in  the  economy  of  pri-  I 
sons,  one  of  the  mosi  important  is  the  attention  I 
which  is  noiT  generally  [laidlo  the  character  and  ' 
CQcductof  the  officers  employed  in  those  recep- 
tacles iif  rice  and  misery.      The  exertions  of 
Howard  to  produce  the»e  imprOTenienta  con- 
atilule  a  splendid  history  of  modest,  disioterest- 
«il,  and  unwearied  beneiolence,  tn  tbe  fame  of 
which  no  efforts  of  praise  here  could  hope  to  add. 
With  respect  to  the  continetneiit  of  dditors 
the  practice  of  our  legislation  during  a  consiJer- 
obte  porlioo  of  the  last  century  wems  lu  have 
been  to  budtlle  into  promiscuous  imprisonnictit, 
with  no  classification  and  little  dislioction,  cha- 
nctersof  all  descriptions,  the  great  defaulter 
and  tbe  smult,  tbe  dissolme  and  the  industrious, 
the  unprincipled  spendthrift  or  impostor  and 
the  innocent  victim  of  u neon Irou lab le  calamity, 
vniiltbefullcramraedjailicouM  bold  no  more: 
and  then  lo  dischai^  upon  sociely  their  various 
eonltuis  with  Dearly   equal  inJiscriminatino. 
Of  this  disgraceful  policy  the  folly  and    the 
wickedness   bare   called   tbrtb  the   indignant 
animadvetsioai  of  the  humaoe,  the  eloquent, 
and  the  learned  ;  and  the  meritorious  perse- 
veranct!  of  one  distinguished  member  of  the 
Hou^e  of  Lords  to  prevail  on  tbe  legislatura 
lo  returm  Ihe  system,  liai  been  iDdefatigable. 
Of  late  some  correctives   have  been  applied; 
Hliieh  it  may  gratify  bumaniiy  to  contemplate, 
not  as  ail  evasive  compromise  with  absurdity 
aud  cruelty,  but  as  the  founijation  of  a  happier 
structure  of  justice,  wisdom,  and  beneficeuce. 
To  tbe  references  tn  lord  Coko  in  the  pre- 
ceding Cases,  may  be  -here   added  from  bis 
third  Institute,  cbap.  g,  pp.  34,  3S. 


It  IS  now  necessary  to  be  known  how  pri- 
lonera  (W  speak  once  for  all)  committed  for 
treason  or  any  other  offence,  oaght  to  be  de- 
meaned ip  prison.  Bracton  sailb,  '  solent 
I  '  prasidn  in  carcere  cootioendos  dsmnare  ut 
j  '  in  Tinculis  contiueantur  sed  bujosmodi  inter- 
I  '  dicta  sunt  a  We  quia  career  ad  contineodoa 
'  noa  ad  puniendos  haberi  debeal.'  And  in 
another  place  he  saith,  '  Cum  autem  taliiar 
I  'captuscoramjusticiariiseslproducenduspro- 
!  duti  noD  debet  ligatis  manibiia  (quamvis  in< 
'  terdum  gestans  compedes  propter  evasionis 
I  ■  periculum)  el  hnc  ideo  ue  videalur  coactus  ad 
'eliquam  purgationemsuscipiendam.' 

"  Iftelona  coineinjudgment  to  answer,  jcc 
tbeyshaU  be  out  of  irons  and  all  manner  of 
bonds,  so  that  their  pain  iball  not  lake  away 
I  any  manner  of  reason,  nor  them  constrain  to 
answer  but  at  tbeir  free-wni."  And  10  another 
place  be  saith,  "and  of  prisoners  we  will  that 
none  shall  be  put  io  irons  hut  those  which  shall 
be  taken  for  telony,  or  trespass  in  pnrks  or 
vivaries,  or  which  be  (bond  in  arrearages  upon 
account ;  and  we  defend  that  otherwise  they 
shall  not  be  punished  nor  tormented.  '  Umnea 
'  aniem  atlBchiBhilea  licet  vicecomiti  in  prisona 
'  custodire,  &c.  uon  tameu  ad  punlend'  sed  ad 
'  cuNtodiend',  &c.  .It  is  an  abuse  that  priaonera 
be  charged  with  irons,  or  put  10  any  pain  hefijra 
they  be  attainted. 

"  '  ftuidam  sacerdos  arranialns  de  felonia 
'  posuit  se  super  palriam,  et  steiii  ad  harram  in 
'  ferris,  sed  per  prsceptnrojusiic.  liberatur  i 
'  ferns.'  And  there  is  no  dlflerence  in  law,  at 
to  a  priest  and  a  layman,  as  to  irons. 

"  '  Presentat  quod  ubi  qiiidam  (tiiberlus  Bay- 
'  hens  de  Tsnesby  captus  fuit,  et  in  prisons 

■  casiri  Lincoln  deienluB  pro  quodam  drbita 
'  stalut.  mercatoj-ii  in  custodia  Tlio.  Bolder 
•  conslabularii  castri  de  Lincoln  ibi  piied.  Tho. 
'  le  Bolder  posuit  ipsum  Buberinni  01  prnfundo 
'  gaole  inter  leiiunes  in  vili  prisons  contra  (or- 

■  tuBin  slatul.  5;c.  el  eoileio  proliiuda  dctinuit, 
'  qooufiqoe  idem  Robertiu  fecit  Hneui  cum  eo 
'  dedOi.quosei  solvit  per  exloifiinnem. ' 

"  So  as  hereby  it  nppeareih,  tliat  wber* 
ihe  law  requireth  that  a  prisoner  should  be 
'  kept  in  salva  et  arcta  cuslotlia,'  yet  that 
thai  must  be  without  pain  or  torment  to  the 
jirisoner." 

"  If  a  prisoner  by  Hie  dniets  of  Ihe  gaofer 
cometh  to  untimely  death,  this  is  murder  in 
ilie  gaoler ;  and  tbe  law  ioiplieth  mnlice  in  re- 
speci  of  the  cruelty.  And  this  Is  the  cauae,  that 
it  any  man  dielb  in  prison  the  coroner  uugiit 
to  sit  upon  Ills  body,  to  tbe  end  It  may  be  en- 
quired of,  whether  he  came  to  [,io  death  by  tha 
darcssofihegaolerurotherwise."  3  lost  cb. 
T,  p.  52.    See,  too,  cap.  M,  p.  91. 

As  to  the  use  of  irons  during  trial  or  arraigD- 
ment,  see  vol.  16,  p.  99,  Layer's  Case;  and 
vol.  5  (pp.  979,  not  379  as  erroneously  nrinlrd. 
et  seq.)  there  referred  to. 
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4  GEORGE  11. 


Proceedings  relating  to  a  Charge 
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488.  Minutes  of  the  Proceedings  of  the  Committee,  appointed  to 
enquire  into  the  State  of  the  Gaols  of  this  Kingdom^  touching 
a  Charge  against  Sir  Robert  Etre,  knt.  Lord  Chief  Justice 
of  his  Majesty's  Court  of  Common  Pleas,  for  personally  visit- 
ing Thomas  Bambridge,  late  Warden  of  the  Fleet,  whilst  be 
was  a  Prisoner  in  Newgate,  under  a  Commitment  of  the 

« 

House  of  Commons,  &c.  &c.* :  4  George  IL  a.  d.  1730. 


At  the  Speaker's  Cbamber  %\  tbe  House  of 
ConMiKHM,  %X  tbe  Cftfnmittee  •ppoioted  to 
enqaire  nKo  tbe  Stale  of  tbe  GmIi  of  tbU 
KiDgdem. 

Edlirtrd  Oagbci,  Esq.  in  tbe  Chair. 

Saturday,  Ajnril  25,  1730. 

JL  HE  Committee  baring  reoeired  aereral 
Ijettera  and  JnformatioBS  relating  to  tbe  fore- 
lining  Charge,  proceeded  to  examine  a  great 
jnimber  of  witneMea  in  tbe  moat  o^emn  man- 
ner relating  thereto ;  when  tbe  iereral  follow- 
ing Letters  (except  No.  5,  directed  to  Francb 
fiarfain,)  were  sent  under  oo?er  to  Edward 
Huglies,  esq.  and  being  prod  need  by  him  to 
the  Committee,  were  read  ;  which  Letters,  as 
tbejr  seem  intend^  for  an  introduction  to  the 
Charge,  and  as  tbey  relate  to  some  of  tbe  fora- 
l^ing  Trials,  are  here  inserted.f 

The  sereral  following  Letters  (except  that 
directed  to  Francis  Harbin)  were  sent  under 
cover  to  Edward  Hup^hes,  esq.  and  produced 
by  bim  to  the  Committee. 

N«.  I. 

'<Sir;  my  supposed  attaehmeiit  to  tbe  inte- 
rest of  Mr.  Bamhridge,  cannot,  1  am  sensible, 
bat  bsTC  pr^udiced  me  in  tbe  opinion  of  all 
.good  men,  and  therefore,  before.  Sir,  1  offer  my 
nsnrice  to  you,  and  to  my  oonntry,  it  may  not 
be  amiss  to  say  something  of  tbe  motifes  that 
at  first  induced  me  to  fall  m  with  his  party,  and 
also  of  those  which  bare  since  determined  me 
^  quit  it. 

«'  Aher  the  Report  of  the  late  Committee,  I 
will  not  presume  to  say,  1  thought  Mr.  Barn- 
bridge  innocent ;  but,  I  confess,  I  looked  upon 
bim  to  be  far  less  guilty,  than  since,  by  exa- 

*  See  the  preceding  Cases. 

t  **  These  Letters,  Sec.  are  taken  from  the 
Proceedings,  &c.  in  this  aflair,  as  drawn  up  by 
Mr.  LukelCenn,  to  be  laid  before  the  House  of 
Commons.  Tbe  whole  proceedings  are  long, 
being  about  143  folio  pages,  wrote  close,  in  a 
•mall  round  hand  ;  so  we  hare  taken  only  so 
much,  as  may  c;if  e  some  light  into  tbe  Charge 
relating  to  the  foregoing  Trial,  &c."— fermer 
Ikd'Uion, 


mining  bis  own  aide  only  ef  tbe  qaestioii,  I  fial 
be  is  ;  the  atrocisnsnsss  of  bb  crimes  took  off 
to  me  much  of  tbe  probability  of  his  commiltiaf 
them ;  and  it  wae  bard  for  a  man  who  bad  any 
eirlne  himself,  lo  belie? e  there  was  aaoCber  m 
perfectly  abandoMod. 

«'  Mr.  Bambiidge  took  all  tbe  opportmiitias 
he  coald,  of  raining  those  he  thought  migbl 
be  of  use  to  nis  party  ;  amongst  tbe  rest,  bn 
applied  himself  to  me.  I  confess,  at  ibrst,  tbm 
aK  with  which  he  paHiated  his  otifiBseee,  de* 
^red  me ;  I  went  heartily  into  bis  ooneenM, 
and  did  all  for  liia  in  my  power,  as  for  a  naaa 
stroggKng  against  the  current  of  tbe  limes; 
but  as  I  grew  into  bis  eonfidenoe,  the  mask  was 
taken  oAT,  and  I  found  tlie  use  be  intended  !• 
make  of  me,  was  not  to  assist  an  opiiressed 
roan  in  his  detVnoe,  but  to  screen  a  guilty  pcr^ 
son  from  bis  just  punishment.  As  to  the  per^ 
sonal  injuries  f  have  receired,  (and  surely  m^ 
liody  tias  received  more)  I  forbear  to  mention 
ihem,  smoe  my  private  pique  shall  never  add 
an  edge  to  any  mformations  I  may  hereafter 
give  yon.  1  am  weary  of  the  part,  Sir,  which 
bitherto  I  have  acted  m  this  affair ;  it  is  with 
|)leasore  I  quit  the  side  of  artifice  anil  diasimo- 
iation,  and  mith  joy  I  eater  into  tbe  aerviee  of 
truth,  and  of  my  country.  I  heartily  beg  par- 
don for  any  foolts  I  may  already  have  com- 
mitted, and  assure  you,  6ir,  it  shall  alwaya  be 
my  study  for  tbe  future,  to  testify  by  my  ac- 
tiona,  as  well  as  words,  bow  much  1  am.  Sir, 
yoor  faitbfol  and  devoted  bumble  servant." 

"Oc*.  89,  ir<9." 

N*.  11. 

"  Sir ;  tbe  last  time  I  did  myself  ihebonovr 
of  writing  to  you,  1  promised  to  give  you  aN 
the  informations  in  my  power,  that  might  any 
ways  tend  towards  carrying  on,  with  effect, 
thatgeneroos  enquiry  made  hy  the  late  Com- 
mittee of  the  {louse  of  Commons.  In  ptirsa* 
ance  of  which  promise,  give  me  leave,  xKr,  In 
lay  before  yon  certaio  observations,  which, 
though  at  present  little  more  than  conjecture, 
yet  are  audi  as  1  des|iair  not,  by  time  and  ap- 
plication, to  produce  the  strongest  evidence  tff 
their  truth. 

*'  The  late  warden,  Mr.  fiambridge,  not- 
withstanding all  bis  vanity  and  rashness,  cooid 
never  have  been  capable  of  so  much  folly,  aa  to 
have  oommitted  so  many  notorious  offences  in 
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hb  office,  if  he  bad  not  presamed  on  the  inte- 
rest of  some  superior  |>owcr,  whicli  (at  least  as 
lie  fancied,)  might  be  able  to  pre? ent  any  en- 
quiry into  his  conduct ;  or  if  that  by  no  arts 
Vfere  to  be  evaded,  would  at  last  screen  biro 
from  ponbbment.  That  this  presuntption  of 
bit  was  bat  too  well  founded,  I  am  apt  to  be- 
lief e  is  pretty  apparent ;  the  behavioar  of  a 
certain  Court,  when  complaints  were  made 
against  him  ;  the  difficulties  there  were  in  pro- 
curing rules,  on  the  plainest  proofs  of  the  most 
flagrant  oppressions  ;  the  ambiguoos  terms  in 
which  such  rules  were  generally  drawn  up ; 
the  little  regard  he  naid  those  orders,  when 
aenred  upon  him,  and  his  impunity,  notwith- 
atanding  such  disrespect,  are  arguments  which 
amount  almost  to  a  demonstration  of  hb  being 
io  confederacy  with  a  certain  person,  who,  no 
doubt,  took  care  to  recei? e  from  him  an  ade- 
quate satbfaction  for  such  fa? ours. 

**  But  as  a  correspondence  of  thb  nature  wag 
equally  criminal  in  the  receiver  and  girer,  it 
cannot  but  be  supposed,  that  the  utmost  cau- 
tion was  used,  in  order  to  the  carrying  it  on 
with  impenetrable  secrecy.  But  when  the 
House  of  Commons  thought  fit  to  imprison 
Bambridge,  a  third  hand  became  abeolutely 
necessary  towards  that  purpose;  and  from 
thence  so  much  light  has  been  let  into  that  dark 
affair,  that  by  degrees  I  no  way  doubt,  but  that 
a  perfect  discovery  may  be  effected.  I  will 
only  beg  leave  to  add  one  thing  to  thb  long 
letter,  and  that  is,  that  although  vice  be  conta- 
gious io  its  nature,  and  that  I  have  long  con- 
versed in  intimacy  with  Mr.  Bambridge,  vet,  if 
I  know  my  own  heart.  I  will  venture.  Sir,  to 
assure  you,  there  is  notniog  I  so  mnch  hate  as 
disiogenuity ;  and  that,  for  the  future,  I  shall 
let  slip  no  opportunity  of  sliewing  with  how 
much  sincerity,  I  am.  Sir^  your  liaithful  and 
devoted  humble  servanL" 
Ktv.  12,  1729." 


<c 
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Sir ;  having,  in  my  former,  laid  before  yoa 
those  reasons  which  induced  me  to  beliefe  a 
correspondence  between  Bambridge  and  a  oer^ 
tain  great  man,  at  whom  1  have  already  point- 
ed ;  1  now  beg  leave  to  add  such  facts,  as  have 
at  any  time  come  to  my  knowledge,  and  which 
seem  to  confirm  it.  First,  Sir,  give  me  leave 
to  observe,  that  Bambridge,  in  regard  to  hb 
expences  in  private  life,  has,  since  hb  impri- 
sonment, been  lery  much  straitened ;  but 
where  cnnnself  or  any  thing  else  that  was  ne- 
cessary towards  his  defenoe,  was  wanting,  mo- 
ney has  not  only  been  expended,  but  lavished. 
I  lay  the  more  stress  on  this«  because  in  some 
respect,  it  falls  within  the  circle  of  your  own 
observance.  When  Mr.  Bambridge  attended 
last  at  the  House  of  Commons,  hb  counsel  was 
pleasoil  to  sa^  for /him,  that  the  present  nar- 
rowness of  his  circumstances  obliged  him  to 
appear  with  but  one  counsel ;  but  since  that 
fruitless  negociatioo,  in  which  through  his  arts 
I  waA  so  unlucky  to  becomeao  agent,  we  have 
jic^o  a  very  different  turu.     The  Courts  of 


Chancery,  Ring's- bench,  Common  Pleas,  and 
Old  Bailey,  have  all  in  their  turns  been  crowd- 
ed with  orators  in  hn  favour. 

"  The  lowness  of  his  fortune  at  the  time  ot 
hb  coming  to  his  office  at  the  Fleet,  b  notori- 
ous to  the  worid  ;  and  thongh  1  beheve,  as  to 
getting  of  money,  he  can  bv  no  means  be 
charged  with  being  idle ;  yet,  (if  erea  the  most 
extravagant  calculation  should  be  admitted)  thtf 
shortness  of  hb  sUy  there  eouM  not  hot  prevent 
his  acquiring  half  that  sum  of  money,  which 
has  been  already  expended  in  defence  of  these 
prosecutions ;  add  to  thb,  that  his  own  crea« 
tiires  have  imprudence  enoogh  to  mention  thb, 
as  the  strongest  part  of  what  they  call  a  formi* 
dable  interest,  and  that  I  myself  have  seen  hit 
clerk  deliver  a  letter  to  that  great  man,  hoT 
Westminster- hall;  to  which  his  lordship  said, 
I  thank  yoo,  Sir,  I  am  obliged  to  you,  Sir,  or 
words  to  that  purpose. 

**  But  that  which  haa  given  me  the  stroagesf 
assurances,  and  snch  as  I  hope,  will  one  day 
terminate  in  the  clearest  evidence,  is  the  con- 
versation 1  have  had  with  one  Mr.  B.  who  is 
himself  perf^tlv  intimate  with  Bambridge, 
and  whoae  wife  has  given  very  extraordinary 
instances  of  her  attachment  to  his  interest. 
Tbb  gentleman,  thooffh  he  still  owns  the 
greatest  friendship  to  him,  vet  has  confessed 
to  me,  that  to  his  own  knowledge,  Bambridge 
had  it  in  hb  power  to  —  that  great  man, 
(that  was  his  expression,)  not  only  in  respect 
to  things  done  as  to  the  office  of  the  Fleet,  but 
in  other  respects  also ;  and  that  he  was  sorry 
Bambridge  was  not  to  be  persuaded  to  give 
him  up  to  justice,  which  might  be  a  means, 
not  only  of  saving  himself,  but  would  also  maki^ 
some  atonement  fbr  his  faults.  He  promised 
me  also  to  make  so  strict  an  enmiiry  into  thb 
affair,  as  to  furnish  me  with  a  clue,  by  which 
might  be  unravelled  thbwhole  work  of  darkness. 
For  thb  purpose  I  was  to  have  met  on  Friday, 
but  something  having  intervened,  he  has  put  it 
off  till  Tuesdi^  next,  tiH  when  1  should  have 
delayed  this  letter,  but  that  I  was  impatient  of 
giving  you  some  further  proof  of  that  sinceritjf 
with  which,  lam,  Sir,  ^our  faithful  and  de-% 
voted  humble  servant.** 
"  Nov.  13,  1729." 

NMV. 

'*Sir; — Mr.  Harhin  having  acquainted  me, 
that  he  intended  to  make  you  a  visit,  I  was 
unwilling  he  should  go  without  carrying  with* 
him  this,  as  a  mark  of  my  doty  and  respect, 
especially  so  remarkable  an  event  (I  speak  with 
regard  to  the  prosecution)  as  the  acquittal  of 
Mr.  Bambridge  having  happened  since  your 
going  down  into  the  country.  I  do  not  pre- 
tend. Sir,  to  give  yon  an  exact  detail  of  that 
extraordinary  affair,  the  public  prints  having 
doubtlefis,  and  probably  a  manuscript  copy  of 
his  trial,  may  long  ere  now  have  reached  vour 
hands;  all* I  shall  endeavour,  will  be  oy  a 
short  observation  or  twb  upon  it,  to  gire  you 
some  light  into  the  means  by  which  that  uoex* 
pccted  event  was  brought  about* 
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«*  It  if  afpneed,  od  all  bands,  that  a  legal  dis- 
tress for  rent  is  a  rery  innocent  as  nell  as  a 
lawful  action  ;  but  it,  under  ctilour  of  such 
distress  a  person  comes,  and,  with  a  felonious 
intent,  steals  and  carries  away  ((oods,  the  pre- 
tence of  a  distress  will  be  so  far  froin  extenuat- 
ing, that  it  will  heighten  the  ofience,  since  it 
is  done  infraudcm  U^is ;  and  the  law,  which 
is  intended  to  preserve  and  to  protect  the  pro- 
perty of  the  subject,  is  thereby  nuule  a  means 
to  destroy  it. 

"  A  felonious  intent  is  only  to  be  proved  from 
the  actions  of  him  who  commits  the  fact ;  and 
that  such  an  intention  actuated  Mr.  Bambridge 
in  this  extraordinary  seizure,  is  pretty  apparent, 
from  the  two  following  circunutances  which 
atteo'l  it. 

«  Turner,  the  person  employed  by  Mr.  Bam- 
bridge as  an  appraiser  (though  a  prisoner  and 
a  creature  of  ius  own),  yet  thought  fit  humbly 
to  represent  to  -him,  that  he  had  never  seen  ne- 
cessary wearing  apparel  distrained  before  (as 
indeed  by  law  it  cannot) ;  upon  which  Mr. 
Bambridge  ordered  him,  in  talcing  the  inven- 
tory, instead  of  setting  down  a  gown  and  pet- 
ticoat, as  the  thing  really  was,  to  set  down  silk 
aiifiicient  for  a  ^wn  and  |>etticoat ;  and  made 
use,  in  several  mstances,  of  the  same  artifice  : 
A  thing  in  itself  so  plain  and  flagrant,  tliat 
even  Mr.  Bambridge  could  not  find  out  an  eva- 
sion ;  but  in  that  he  was  kindly  helped  out  by 
the  bench ;  from  whence  in  summing  up  the 
evidence,  it  was  declared  that  the  appraiser'? 
was  only  an  idle  objection,  to  which  Mr.  Bam- 
bridge ga?e  way,  merely  because  he  would 
have  noUiiog  left  out  of  the  inventory. 

'*  The  other  was  this  :  It  was  fully  proved, 
that  Mr.  Bambridge  carried  away  four  rings 
in  his  pocket,  though  but  one  is  mentioned  in 
the  inventory,  and  that  too  is  called  a  crystal, 
though  it  was  indeed  an  amethyst.  To  us, 
who  were  spectators,  this  appeared  to  have 
ft  «xry  great  weight ;  bnt  it  seems  it  appeared 
in  a  very  diriVrent  light  to  the  gentleman  u  ho 
tried  him,  since  it  escaped  lioln  bis  memory 
and  his  notes. 

**  Having  twice  mentioned  that  gentleman, 
I  cannot  help  doing  him  justice,  on  this  oc- 
casion, by  observing,  that  (however  in  other 
respects  his  enemies  may  asperse  his  character) 
there  is  one  part  of  the  judge,  in  which  i 
believe  no  man  ever  came  up  to  him ;  I  mean, 
in  being  counsel  for  the  prisoner.  I  am 
afraid  I  have  bren  already  too  prolix,  and  will 
therefore  lengthen  this  tetter  no  further,  than 
to  assure  you.  Sir,  of  my  being,  with  the 
utmost  deference  and  respect,  your  obedient 
and  devoted  humble  servant.*' 
«•  Dec,  20, 17^9." 

"  Dear  Frank  ;— I  find  that  Mr.  Bambridge, 
however  unlikely  he  is  in  succeeding,  will  un- 
doubtedly move  the  Court  of  King*s  bench  for 
judgment  and  damages  upon  the  writ  of  ap- 
peal; and  hopes  great  advantages  from  the 
favour  of  the  gentleman  who  tried  hiiD|  on 


the  first  indictment,  for  the  murder.  .1  do 
not  find,  from  Codiior,  that  he  has  any  affi- 
davits to  support  this  motion  ;  or  at  least,  if 
he  has  any,  be  has  not  trusted  him  with 
them :  However,  am  to  see  Codnor  tliis  even- 
ing ;  and  if  any  thing  material  should  occiiry 
shall  leave  a  line,  w  that  y uu  may  have  it  very 
early  in  the  morning.      1  find  he  and  all'  his 

Jiariy  arc  very  alert  at  present ;  and  are  so  far 
rotn  being  ujiprebensive,  from  the  present  ten- 
|>er  of  the  House  of  Commons,  that  they,  on 
all  occasions,  treat  the  late  Committee  with  tha 
utmost  insolence  and  contempt.  However,  at 
there  is  little  likelihood  that  his  assurance  will 
be  able  to  defeat  the  united  endeavouni  of  thoae 
gentlemen  for  the  relief  of  the  unhappy,  I 
please  myself  with  hoping  that  all  wifi  at 
last  go  right, — I  am,  yours,  Sec. 

'*  Feb,  2, 1729-30." 
"  To  Mr.  Harbin." 

N°.  vr. 

"  Sir ;  Mr.  Harbin  haf  ing  informed  me,  tliaC 
you  have  been  so  good  as  to  enquire  after  me,  I 
thought  it  necessary  for  me  to  excuse  myself 
for  n')t  attending  you,  by  acquainting  you  with 
the  reason ;  which  is,  that  my  being  seen  at 
the  Horse-guards,  as  things  stand  at  present, 
might  be  some  hindrance  to  my  entering  into 
the  knowledge  of  some  things,  about  which  It 
is  at  present  my  duty  to  enquire. 

**  There  is  another  motive  which  induced 
me  to  give  you  this  trouble ;  and  that  is,  that 
you  would  be  so  good  as  to  mention  it  to  the 
chairman,  that  as  my  time  (the  only  thing  va- 
luable that  is  left  me  in  my  mi«>fortanes)  is  al- 
most wholly  taken  up  in  endeavouring  to  doser^ 
vice  to  the  present  enquiry  ;  and  as  it  has  in- 
volved me  in  the  hatred  of  a  party  of  the  worst 
of  men,  who  let  slip  no  opportunity  of  making 
me  uneasy  ; '  I  hope  it  msy  not  be  thought  un- 
reasonable to  give  some  directions  for  my  re- 
ceiving a  moflerate  su}>sistence. 

**  I  confess  Mr.  Harbin  has  hern,  in  this  re- 
spect, very  kind ;  but  as  I  have  been  hitherto 
unused  to  ask  any  body  for  every  shilling  and 
sixpence  that  is  necessary  to  be  laid  out,  1  con- 
ceive it  would  be  for  both  our  advantages  to 
have  it  pnt  into  another  ciiannel. 

"  Before  my  en^ging  in  this  afiair,  I  con- 
fess, I  used  sometimes  to  prepare  some  little 
labours  for  the  pre.<s ;  but  as  these  are  the  ein- 
ploymenta  of  a  mind  at  ease,  in  my  present  cir- 
cumstances, it  is  no  way  in  my  power  to  com- 
pose them.  As  this  is  a  subject  on  which  I 
should  never  have  prevaileil  on  my  self  to  speak, 
and  on  which  I  write  with  the  greatest  relac- 
tancy,  I  hope  you  will  forgive  this  trouble 
from  your  obliged  and  ol>edicnt  servant.^' 
•*  Thursday  Morning,*^ 

The  Committee  thought  it  their  duty  to  exa- 
mine strictly  into  nn  aitair  of  so  extraordinary 
a  nature,  when  several  persons  appeared  betbns 
them,  and  endeavoured  to  make  good  their  se- 
veral informations. 

Which  persons,  having  been  examined  b«« 
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Tri(U  tf  Richard  IVcucMa. 


A.  D.  1731. 


[028 


Hn  the  Coonaktee  in  the  mbtX  loIemD  maonor, 
Mlatiojir  lo  tlia  foregoiog  charge,  groaily  preva- 
tkaltain  thdr  examinationa,  contradicted eDe 
aaolhar  id  aaveral  material  circumsteocea,  aod, 
as  to  the  facliy  were  fabifieU  by  |>eniCM  to 
whom  th«y  referred  for  the  truth  of  what  they 
hfid  dechued* 

It  likevrise  aiipeared  to  the  Committee,  that 
direraof  tho  aaid  peraoos  were  priaonerain  New- 
pate,  or  tlie  Fleet ;  aomeof  them  of  file  aod  infa  • 
notis  charactera ;  others  actuated  by  a  spirit  of 
avaentment,  oo  account  of  causes  determined 
ai^aattbam  before  the  said  Lord  Chief  Justice ; 
•ad  all  of  them  tampered  with,  and  influenced. 
It  furUier  appeared  to  the  Committee,  that  se- 
veral of  the  said  persona  had  had  meetinnfs  and 
ctoosoltations  amon^  themself  es ;  and  h^  been 
f^ilty  of  dif ers  e? d  practices,  in  ortler  to  aet 
on  foot  and  support  the  said  charge  agaioat  the 
said  Lord  Chief  Juatice,  and  the  matters  con- 
tained in  their  said  informations. 

JkfW  the  Committee  had  apent  aeteral  daya 
1M0D  the  sud  enquiry ,  and  had  examined  all  the 
iritoeases  that  appeared  before  them,  the  prin- 
cipal persona  oopcemed  in  the  conspiracy  haTing 
nason  to  apprehend,  that  the  etidenoe  civen 
by  them  to  aupport  the  said  cbaige,  would  not 
be  sufiicieni  to  impose  upon  the  Committee,  and 
to  obtein  credit  to  the  said  informations,  did 
cansMit  with  a  penon  to  fix  a  now  charge  upon 
the  said  Lard  Chief  Juatiee,  not  meationed  be- 
lore  in  «ny  of  their  examinations,  b^  giving 
evidence  el  certain  circumstances,  to  induce  a 
heiid^  that  about  three  days  before  the  time  ap- 
pointed for  the  trial  of  the  said  Thomaa  Bam- 
Lridge  far  fekmy,  in  the  last  long  vacation,  the 


aaid  Hiomaa  Bambridge  did  aend  a  letter  to  the 
aaid  Lord  Chief  Juatice  for  money  ;  and  that, 
in  oonseqoenee  thereof,  he  received  ene  bua« 
dred  guineas. 

-  Whereupon  the  Committee  thought  lit  to  re- 
examine the  said  principal  persons,  who  befora 
had  been  examined  as  to  the  former  charge, 
who  were  not  able  to  give  the  least  colour  of 
evidence  to  support  the  aaid  new  charge,  aod 
were  flatly  contradicted  by  the  evidence  to 
whom  they  referred ;  and  on  their  examina- 
tions the  Compoittee,  being  convinced  that  the 
said  new  charge  waaonly  a  continuation  of  the 
former  conspiracy,  on  considering  the  whole 
matter  came  to  the  following  Resolutions  : 

Resolved,  That  it  appears  to  the  Committee* 
That  there  hath  been  a  wicked  conspiracy  car- 
ried on  by  certain  infamous  and  profligate  per- 
sona, to  vilify  and  aaperse  the  character  of  the 
right  honourable  sir  Robert  Eyre,  knight,  L^T^ 
Chief  Juatice  of  his  majesty  ^i  court  of  Com- 
mon Pleas ; 

Resolved,  Thatitappeara  tothis  Committee, 
That  the  informations  given  to  this  Committee 
against  the  said  Lord  Chief  Justice  Eyre,  are 
false,  malicious,  scandalous,  and  utterly  ground- 
less. 

Then  resolved.  That  Roger  Johnson,  and  # 
great  number  of  low,  ordinary  people  (ther^ 
named),  were  the  persons  concerned  in  the  said 
conspiracy. — ^To  which  the  House  agreed. 

Thus  this  great  man  had  justice  done  him, 
in  as  honourable  a  manner  as  possibly  Could 
be,  and  was  cleared  of  so  scanaalous  and  in- 
famous a  charge.    Fermer  Edition* 


489.  The  Trial*  of  Mr.  Richard  Feancklin,!  for  printing  and 
publishing  "  A  Letter  from  the  Hague,**  in  the  Country- 
Journal,  or  Craftsman,  of  Saturday,  the  2d  of  January,  1731^ 
at  the  Sittings  of  the  Court  of  KingVBench^  Westminster, 
on  Friday,  December  the  Sd,  before  the  Right  Hon.  Lord 
Chief- Jastice  Raymond ::{;  5  George  H.  a.  d.  17S1. 


fTho.  Mihier,  esq. 
Geo.  Short,  esq. 
Tho.  Allen,  esq* 
Jacob  EIarvj,^eMi. 
Ben.  Noma,  esq. 
fiamuelTys80u,eaq 


JURT. 

Wm.  TiUiard,  esq. 
Tho.  Moore,  esq. 
Philip  Baker,  oq. 
Joshua  Jaclaion,  esq. 
WiUiam  Turner,  esq. 
John  Wilson,  esq. 


Mr.  Parker.  MY  lord,  in  this  canae,  his 
anajesty  is  phiintiir,  and  Richard  Francklhi, 

*  **  Taken  down  in  abort  hand,  and  tran- 
eeribed  into  long  hand,  by  Mr,  J.  Vreaton."-T- 
Former  Edition. 

f  See  Fitz^Oik  5. 

i  That  great  anidelywateaeitedbYtfce  pro- 
vaeution  or  Fi««ckKB,«Niy  W  MfefM  firem  the 
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defendant.  The  information  aets  forth,  thai 
before  the  demise  of  the  late  king,  diveia  dif- 
ferences and  controfersies  arose  between  hia 
said  late  majesty  and  di? ers 
states,  being  his  allies,  and 
concerning  the  public  safety 
this  kingdom,  and  the  peace  ami  tranouillity  of 
Europe ;  and  that,  pending  such  di«erenc»| 
to  wit,  the  SOth  September,  1725,  a  certaio 
treaty,  betwixt  the  said  late  king,  Lewb  th^ 

following  passage  in  Beyer's  Political  State  of 
Enrope: 

"July  19, 1731,  was  toha?ecome  on  the 
trial  of  Mr.  Fmncklin,  the  bookseller,  Ibr  print- 
ing tbeCraftamaQ  of  the  «9od  of  Jan.  hut  A 
Test  crowd  of  spectators  of  all  ranks  and  eooil- 
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French  king,  uid  the  luDff  of  Pmnia,  was 
cooddded  and  made  at  Hanofer;  and  that 
afterwards,  to  wit,  the  9th  of  Norerober, 
1789,  in  onier  to  compromise  such  diflerences, 
and  to  establish  peace  in  Europe,  a  oertaiii 
treaty  of  peace,  anion,  amity,  and  matoal  de- 
fence, was  concluded  and  made,  betwixt  his 
mijesty  kinar  Geors^  the  2nd,  and  tlie  said 
Lewis  the  French  king,  and  Philip  king  of 

tioos,  were  gathered  about  the  court  to  beer 
the  said  trial,  and  the  court  was  crowded  with 
noblemen  and  gentlemen,  particularly  my  lord 
Winchelsea,  my  lord  Batburst,  Mr.  Pultency, 
sir  William  Wyndbam,sir  William  Young,  &cc. 
but  when  the  jury  came  to  be  called,  tliere 
were  but  11  of  the  84  appeared  ;  whereupon 
some  debates  ensued  about  adding  one  to  the 
jury,  or  calling  a  new  jury ;  [See  Perry  and 
Lambert's  Csse,  a.  d.  1793.1  at  last  the  trial 
was  put  off  till  nest  term.  It  was  remarkable 
that  Mr.  Pultenev,  who  is  presumed  to  be  one 
of  the  patrons  of  that  weekly  paper,  was  loudly 
bttzsa'd  by  the  populace  as  be  went  out  of 
Westminster-hall.  Which  shews  the  fondness 
of  the  people  of  England  for  the  liberty  of  the 
press.'' 

The  prosecution  gave  rise  to  much  contro- 
versy in  the  periodical  publications  of  the  time, 
•and  m  occasional  pamphlets.  The  publications 
of  Francklin  on  other  occasions  involred  him 
w  troubles.  In  the  year  1729,  he  %va8  tried 
for  publishing  •'The  Alcayde  of  Seville's 
Speech :"  but  upon  that  trial  be  wu  acquitted. 

In  the  Commons'  Journal  of  February  18, 
1782-9,  is  the  following  entry  : 

'*  Mr.  Yon£[e,  from  the  Committee  appoint- 
ed to  enquire  mto  the  printer  andnublishers  of 
the  printed  pamphlet,  entitled,  *  Tne  Refiort  of 
*  the  Committee  appointed  to  examine  into  the 
.    *  Project^  commonly  called  the  Harburg  Lot- 
j    *  tery,'  acquainted  the  House,  That  Richard 
I    Francklin,  bookseller,  in  Fleet-streett  who,  in 
his  examination  before  the  said  Committee  on 
Saturday  last,  had  owned,  that  the  aaid  Report 
was  printed  by  his  direction,  ha? ing  been  since 
sumnumed  to  attend  the  said  Committee,  in 
order  to  his  being  further  examined  this  morn- 
ing, bad  scot  a  Tetter  to  the  chairman  of  the 
said  Committee,  acquainting  him^  that  he  would 
not  obey  the  said  summons. 

<<  Resolyed,  That  Richard  Francklin,  book- 
ifdler,  having  refused,  when  duly  summoned, 
to  attend  a  Committee  of  this  House,  is  guilty 
of  a  notorious  contempt  of  the  authority,  and 
of  a  breach  of  the  priYiiege  of  this  House. 

'« Ordered,  That  the  said  Richard  Franck- 
lin be,  for  his  said  contempt,  and  breach  of 
privilege,  taken  into  the  custody  of  the  seijeant 
»t  arms  attending  this  House." 

From  what  occurs  in  the  Journal,  I  conjec- 
ture that  this  Richard  Francklin  wasaccord- 
iiM^l  V  taken  into  costody  on  or  before  the  2Srd 
of  the  month,  and  that  be  remained  in  such 
custody  until  the  oarliameotwas  prorogued  on 
the  87th  of  May  foUowing. 


Spain,  at  the  cifj  o^  Seville,  in  the  said  king* 
dom  of  Spain.  The  iiklbrmation  also  sets  forth 
that  Ricfaiard  Francklin,  welt  knowinff  the  pre- 
i,  but  being  a  malicious,  seditious,  and 
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ill-disposed  person,  and  a  perpetual  and  dili* 
gent  piddisber  and  seller  of  seditious  and  scao* 
dalous  libels,  and  disaffected  to  bis  preaenl 
mdesty  and  bis  government;  and  wickedly ^ 
maiicioualy,  and  seditiously  contriving  and  in- 
tending to  disturb  and  disquiet  the  happy  stats 
of  the  public  peace  and  tranquillity  of  this 
kingdom ;  and  to  bring  his  present  miyesty'f 
treaty  of  peace  (which,  witli  great  affeoUoo  to- 
warcfs  his  subjects,  and  for  the  advantage  of 
this  kingdom,  was  oondooed)  into  ooDtempt 
and  disgrace  among  all  his  liege  sulgects  of 
this  kingdom ;  and  also  to  detract,  acandalisait 
traduce,  and  vilify  the  administrstioo  of  hie 
present  majesty's  government  of  this  kingdom, 
and  his  principal  officers  and  ministers  of  state  ; 
and  to  represent  lib  said  officers  and  ministsts 
of  state  as  persona  of  no  integrity  and  ability^ 
and  as  enemies  to  the  public  g^od  of  this  kinjr- 
dom ;  and  to  caose  it  to  be  believed,  that  hie 
said  present  majesty,  by  the  adviee  of  lus  said 
principal  officers  and  ministers,  intended  lo 
oreak  and  viohUe  the  aaid  treaty  last  me** 
tioncd;  and  thereby  to  raise  and  sow  dif« 
fereocea  and  discords  betwixt  bis  said  preeent 
mi^jesty  and  the  aaid  French  king,  and  Lnig  of 
Spain ;  and  also  to  spread  folse  news  and  ru- 
mours concerning  the  state  of  the  pnbKc  affiun 
of  this  kingdom;  and  to  bring  h  is  said  present  hmk 
jcsty  snd  his  administration  of  the  goveremciiC 
of  this  kingdom,  into  suspicion  and  ill  opioios 
of  bis  aaid  fiege  subjects,  on  the  8d  of  Janoary, 
in  the  4th  year  of  his  present  miuesty's  reigOy 
at  the  parish  of  8t.  Paul's,  Covent-gardeo,  ui 
the  county  of  Middlesex,  a  certain  false,  scan* 
daloos,  and  seditions  libel,  [intitled.  No.  836, 
The  Country -Journal ;  or,  tlie  Craftsman. 
By  Caleb  D'Anvers,  of  Gray's- inn,  esq.  Sa- 
turday, January  8d,  1730,]  wickedly  and  ma* 
liciously  did  print  and  puUish,  and  caused  to  be 
printed  and  published.  In  which  libel,  of  and 
concerning  his  said  present  miyesty  king 
George  the  8nd,  now  king  of  Great- Britain, 
&c.  and  his  administration  of  the  government 
of  this  kingdom,  and  state  of  the  public  afAura 
of  this  kingdom ;  and  of  and  concerning  hia 
said  princiral  officera  and  ministers  of  state ; 
and  of  and  concerning  the  said  treaty,  naad^ 
betwixt  his  said  preaent  mi^iesty  and  the  aaid 
French  king,  and  the  aaid  king  of  Spain ;  and 
alao  of  and  concerning  the  aaid  French  king, 
the  aaid  king  of  Spain,  and  the  most  serene 
prince  Charles,  emperor  of  Germany;  are 
contained  (among  other  things)  divers  false, 
feigned,  sc^aodaloos,  seditraua,  and  malicione 
matters,  according  to  the  tenor  following,  to 
wit ;  '*  £xtract  of  a  private  letter  from  the 
Hague.  A  rumour  hath  been  for  aome  tame 
privately  spread  about,  and  begins  to  gaia 
credit  here,  that  a  misimderstanding  will  soon 
discover  itself  between  the  allies  of  Seville  ;*^ 

J  meaning  hia  said  present  miyesty,  the  skid 
French  Eiogt  aodyitwdkii^of  %»ain)  v'  mi 
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UMKt  eeiiaiil  ministers"  (meaniDflr  the  said  prio- 
ci|Ml  oflieersaDcl  ministers  of  his  said  miyetty, 
employed  and  intrusted  in  the  diffieult  afiliirs 
of  state)  *'  ha?in^  at  leneth  found  out,  that 
too  close  an  onion  with  France,  and  a  war 
Upop  the  loot  of  the  treaty  of  Se? ille,  is  quite 
against  the  grain  of  the  people,  are  endeavour- 
img  to  bring  about  an  accommodation  with  the 
omperor,  and  to  undo  e?ery  tiling  they  have 
been  doing  for  these  fi?e  years  past.  If  this 
ahould  prove  true,  it  will  certainly  redound  ?ery 
tnoch  to  the  hononr  of  those  gentlemen,  who 
lia?e  so  figorously  opposed  the  late  measures  ; 
and  tiie  ministers,  who  have  not  only  concerted 
and  pursued  these  measures,  but  loaded  all 
opposition  to  them  with  the  foulest  imputations, 
wiu  be  obliged  to  take  a  great  deal  of  shame  to 
ttiomselves ;  for  what  can  be  a  stronger  con- 
demnation of  their  own  past  conduct,  or  the 
condoct  of  those  whom  they  bare  employed  to 
Write  in  their  cause,  than  to  see  them  wheel 
about  all  on  .a  sudden,  aod  pursue  measures  di- 
Toetly  opposite,  which  have  been  pmnted  out  to 
them,  for  several  years  together,  by  their  ad- 
▼ersaries;  and  for  which  they  have  represented 
those  g^tlemen,  in  the  most  opprobrious 
ooloorfl,  as  lactious  incendiaries,  Germanized 
pitriots,  and  enemies  to  their  country  ?  What 
can  be  more  ridiculous  than  to  see  them  desert 
one  ally,  whose  good  faith,  sincerity,  and  even 
oordiahty  of  friendship,'  they  lia?e  so  often  ex- 
tolled, and  at  last  run  into  the  arms  of  another, 
whom  they  have  so  industriously  set  forth  as 
the  most  oishononrable,  ungrateful,  and  per- 
fidious prince?  They  must  have  altered  their 
opinion  of  this  prince  ?ery  much  (if  this  report 
is  true),  and  seem  to  rely  upon  his  good- 
nature, potting  tliemselves  thus  absolutely  in 
his  power ;  for  if  he  should  refuse  to  deal  with 
them,  aAerthe  usaffe  he  hath  receiTed  they  will 
be  broke  with  all  the  courts  of  Europe ;  and 
he  cannot  be  insensible  of  their  perfidy  to 
others,  at  the  same  time  that  he  is  treatiiig 
with  them.  How  will  they  bf  able  to  justify 
those  vast  expences  which  they  ha?e  already 
brought  upon  their  country,  by  an  obstinate 
perseverance  in  other  measures,  till  the  last 
extremity,  as  well  as  those \farther  expences 
and  haaanis,  in  which  such  a  precipitate  alte- 
ration of  counsels,  in  the  present  circumstances 
of  Europe,  will  certainly  involve  it?  For 
'^ough  toe  measure,  which  is  now  said  to  be 
aeeretly  carrying  on,  was  certainly  the  most 
oli|rible,  whibt  they  remained  unembarrassed 
wiu  engagements  of  another  kind  ;  and  though 
i|  must  be  confessed  to  be  very  desirable  at 
mesent;  yet  it  seems  to  be  attended  with  very 
fktal  conseouences,  and  almost  insuperable  dif- 
ficoHies.  The  people,  of  whom  I  am  speak- 
ing, had  their  hands  at  liberty  five  years  ago, 
and  might  have  entered  into  what  measures 
they  pleased  with  the  emperor,  without  ^ving 
nmorage,  or  any  just  reason  of  complamt,  to 
other  courts ;  but  at  preaent  they  cannot  do  it, 
without  an  infraction  of  solemn  treaties,  and 
drawing  upon  their  coontry  the  resentmcnti 
'    '  nmallyattM^npMMitof&itb.    One 


immediate  effect  of  this  resentmoDt  may  be  the 
interruption  of  trade  and  the  seizure  of  that  last 
pledge,  which  Spain  hath  at  this  time  in  her 
hands ;  so  that  the  only  pretended  i^ood  effect 
of  their  former  conduct,  may  be  absolutely  de- 
feated by  their  present  scheme.  Another  ne> 
cessary  effect  (for  so  I  think  1  may  call  it)  of 
such  a  measure,  at  present,  will  be  a  conjunc- 
tion of  France  and  Spain ;  and  a  certain  court 
may  ha?e  the  mortification  to  see  those  two 
crowns  united  against  them  more  strongly 
than  e?er,  by  their  extraordinary  management, 
atier  they  have  spent  so  many  millions  to  pro- 
vent  it.  1  am  far  from  designing  to  insinuate 
from  hence,  that  an  accommodation  with  the 
enoperor  is  a  wrong  measure :  On  the  contrary* 
I  wish  it  had  been  thought  a  right  measure 
long  ago.  My  own  intention  is  to  shew  how 
difficult,  in  my  apprehension,  the  conduct  of 
some  ministers  hatn  rendered  it  to  their  country, 
as  well  as  dishonourable  to  themselves,  by  car- 
rying along  with  it  the  se?erest  censure  of  their 
own  conduct,  and  the  strongest  justification  of 
their  adversaries,  against  all  the  aspersions 
which  ha?e  been  cast  upon  them."  In  coo- 
tempt  of  his  said  present  majesty,  and  his  laws ; 
and  to  the  great  disgrace,  scandal,  and  in- 
famy of  his  said  present  mi^esty,  and  his  ad- 
ministration of  the  government  of  this  king- 
dom; to  the  disturbance  of  the  public  pcaoa 
and  tranquillity  of  this  kingdom ;  to  the  evil 
example  of  all  others,  offendinjpr  in  the  lika 
case  ;  and  against  the  peace  of^our  said  lord 
the  lung,  his  crown  and  dignity. 

Attorney  General  (Sir  Philip  Yorke.)  My 
lord,  and  gentlemen  of  the  jury,  I  am  counsel, 
for  the  king.  This  is  a  prosecution  against  tba 
defendant,  Mr.Francklin,  for  printing  and  pnb* 
lishine  a  scandalous  and  seoitions  libel ;  an 
offence  (however  it  hath  been  treated  of  lata 
days)  which  the  law  considers  as  a  very  hein- 
ous crime,  as  it  tends  to  disturb  the  peace  of 
the  kingdom,  and  to  bring  into  contempt  the 
king's  administration  of  the  government ;  and 
as  it  tend^  to  create  great  jealousy  and  diflsatis- 
faction  in  the  minds  of  his  majesty's  subjects 
against  his  government;  and,  indeed,  this  is 
the  use  you  find  made  of  it.  The  present  libel, 
for  and  upon  which  the  defendant  is  to  be  tried, 
will  appear  to  be  a  libel  of  that  nature,  and  at- 
tended with  the  most  aggravating  circum- 
stances of  any  ever  yet  published. 

To  explain  the  nature  of  this  prosecution  and 
libel,  and  to  shew  the  connexion  and  tendency 
thereof,  it  is  necessary  to  open  a  little  to  yoa 
the  several  parts  of  it,  in  order  to  apply  it  to 
the  description  of  the  persons  and  things 
spoken  of.  It  is  described  to  be  a  libel  oon- 
ceming  his  present  majesty,  and  his  msjesty's 
government  of  the  kingdom,  and  concemii^ 
the  public  affairs  thereof,  and  concerning  h& 
ministers;  and  it  is  expressed  to  relate  to  a 
treaty  concluded  betwixt  his  present  majesty, 
and  the  French  king,  and  the  king  of  Spun,  at 
SeviUe,  in  November,  17S9.  The  liberty  ihit 
the  defendant,  Mr,  Fral»oUiDy  has  taken  ^ 
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froni  ihingii  ^nt  by  tho  princes  in  that  treaty, 
upon  •  prrtctision,  that  it  is  an  extract  or  a 
l»riTttte  letter  fronn  the  Haj^ue :  lie  aays,  "  A 
rumour    bath  been  for  aome  time  prirately 

rati  about,  and  befpns  to  ^in  credit  here, 
a  misunderstanding  will  soon  discover  it- 
self between  the  allies  of  SeriHe.**  Now  the 
allies  of'Sef  ille  are  well  known  to  be  his  present 
majesty,  the  king:  of  Fmnce,  and  the  king  of 
Spain.  Again,  the  writer  ffoes  on  to  say, 
**  That  certain  ministers"  (whom  the  infbrma- 
tiin  explains  to  be  the  ministers  of  his  present 
majesty)  "  harinif  at  len^h  fonnd  out,  that 
too  close  an  union  with  Prance,  and  a  war  upon 
the  foot  of  the  treaty  of  Serille,  is  quite  against 
the  grain  of  the  people,  are  endeavouring  to 
bring  about  an  accommodation  with  the  em- 
peror, and  to  undo  every  thing  they  have  been 
doing  for  these  Ave  years  {last,"  wtiich  will 
carry  the  calculation  hack  to  tlie  90th  Septem- 
ber 1725,  nhen  the  treaty  of  Ranover  was 
made.  And  then  afterwards  lie  says,  *■  If  this 
should  prove  true,  It  will  certainly  redound 
very  much  to  the  honour  of  those  gentlemen, 
who  have  so  vigorously  opposed  the  late  mea- 
sures; and  the  ministers,  who  have  not  only 
concerted  and  pursued  these  measnres,bui  loaded 
all  opposition  to  them  with  the  fbulest  impu  • 
tatioiis,  will  be  obliged  to  Uke  a  great  deal  of 
h-hame  to  themselves/'    And  then  he  asks  the 

Question,  "  For  what  can  be  a  stronger  con- 
emnation  of  their  own  past  conduct,  than  to 
see  them  wheel  about  all  on  a  sudden,  and 
pnnue  measures  directly  opposite  ?  And  what 
can  be  more  ridiculous  than  Co  see  them  desert 
one  ally,  whose  good  faith,  sincerity,  and  even 
cordiality  of  friendship,  they  have  so  often  ex- 
tolltd  ?"  Kere  is  a  plain  charge  of  perfidy,  or 
breaking  of  fhith.  Again,  the  minibtera  are 
representetl  as  mnniiig  luto  the  arms  of  another 
ally,  whom  those  ministers  have  set  forth  as 
the  most  dishonourable,  ungrateful,  and  perfi- 
dious prince.  Next,  these  ministers  are  repre- 
sented as  putting  themselves  in  the  power  of 
lliat  prince ;  and  says,  '<  If  this  prince  shouM 
refuse  to  deal  with  Ibcm,  after  the  usage  he 
hath  received,  they  will  be  broke  with  all  the 
courts  of  Europe ;  and  he  cannot  be  insensible 
of  their  perfidy  to  others,*'  (that  is  to  say,  the 
former  allicfl)  <<  at  the  same  time  that  he  is 
treating  with  them."  Gentlemen,  you  may 
plainly  observe  here,  that  this  is  a  positive 
charge  of  perfidy  and  breach  of  faith  on  theae 
rtiinistcrs.  Again,  the  libel,  or  pretended  letter, 
charges  them  with  bringing  on  their  country 
vast  e^Tpbnccs,  not  to  be  justified,  and  a  further 
ttxpence  and  hazard,  which  their  precipitate  al- 
teration of  counsels  will  certainly  involve  it  In. 
And  then  be  proceeds  to  represent,  that  they 
(iannot,  at  present,  treat  with  the  emperor,  with- 
out infraction  of  solemn  treaties,  and  violation 
9f  faith.  Gentlemen,  this  i^i  a  direct  charge 
of  perfidy,  in  the  strongest  terms.  In  the  next 
phce,  he  represents  the  eflects  of  the  resent- 
ment that  they  will  draw  on  their  country  by 
their  violation  of  faith :  one  immediate  effect, 
lie  says,  *•  may  be  the  Interruption  of  tnulei 
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and  the  seiinre  of  that  vast  pledge  whieh  Spain 
hath  at  this  time  in  her  hands."  Another  n«« 
cessary  effeet  (fiw  so  he  thinks  he  may  eall  it) 
will  he  a  conjunetion  of  France  and  Spain ;  and 
a  certain  court  (these  are  his  words)  may  have 
the  mortification  to  see  those  two  crowns  united 
against  tliem  nN>re  strongly  than  ever,  by  their 
extraordinary  management,  after  they  hav« 
spent  so  many  milHona  to  prevent  it.  Gentle* 
men,  this  is  the  nature  and  import  of  the  libel ; 
and  whoever  it  is  tliat  is  charged  with  these 
things,  it  is  plain,  that  there  cannot  be  ■  mora 
evident  charge  of  nerfidiousiiesa,  and  punning 
measures  destructive  to  their  coontrv.  Tb« 
reason  of  my  opening  thus,  ia  to  shew  wui 
make  way  for  the  appliGation  of  the  libel  to 
the  persons  and  things  mentioned  in  it.  And 
in  onler  to  shew  that  the  libel  is  applied  to  hie 
present  mijesty  and  his  minialers,  and  the  ad- 
ministration of  the  government  oif  this  kin|(u 
dom,  and  cannot  he  applied  te  any  other,  it  wiM 
be  necessary  for  yon,  gentlemen,  tt>  eonsiJiBr 
who  are  the  ministers  thus  charged;  The  dn- 
scription  is,  that  a  nisunderatandinff  win  sooq 
discover  itself  between  the  allies  ef  Seville  ; 
and  that  certain  ministers  having  at  length 
fonnd  out,  that  too  close  an  union  with  Fmocei 
and  so  on.  Gentlemen,  who  are  the  allies  of 
Seville  ?  They  are  the  king  of  Great  BritaiB* 
the  French  king,  and  the  king  «f  Snatn.  Now, 
the  ministers  here  spoken  of  are  charged  with- 
perfidioosness  in  breaking  that  treaty,  who,  to 
be  sure,  must  be  meant  of  those  ministers  that 
were  empowered  to  make  that  treaty ;  fiir  no 
other  could  be  guilty  of  hreakiog  it :  and,  in* 
deed,  the  author  himaelf  hath,  in  this  ver^ 
pretended  Hague  letter,  fully  explained  hw 
meaning  *,  and  that  it  is  not  France  or  Spain,  or 
their  ministers,  that  he  thus  charges  with  per- 
filly ;  ftir^he  tells  us,  that  one  necessary  efleclr 
of  such  violation  of  ftiith,  will  be  the  coojune-- 
tion  of  France  and  Spain ;  and  that  a  certain 
oonrt  would  have  the  mortification  to  see 
those  two  crowns  united  against  them  more 
strongly  than  ever.  This  amounta  to  a  de- 
monstration,  that  neither  France  nor  Spain, 
nor  their  ministers,  are  charged  witth  brpakinjp 
this  treaty  ;  ft)r  they  are  plainly  excluded  :  if 
so,  then  there  is  hut  one  party  left,  to  wit,  thw 
king  of  Great  Britain  and  his  ministers;  and 
it  is  plain,  as  if  the  ministers  of  Great  Britain 
bad  been  in  express  words.  I  am  almost 
ashamed  to  explain  what  is  so  plain  ;  tlionch  i 
thought  it  proper  to  set  forth  thus  at  first. 
And,  gentlemen,  if  more  circumstances  m 
wanting  to  confirm  this  further,  they  may  bo 
added  afterwards ;  such  as  ttiese,  to  wit,  tlio 
persons  who  opposed  them  were  stiled  Gcr- 
manixed  patrioti :  another  expression  is,  tbo 
seicure  of^  that  vast  pledge,  which  Spain  baCli 
at  this  time  in  lier  hands.  Besides,  it  is  ii|- 
comhent  on  them  to  shew  what  other  court  or 
ministers  these  things  can  be  applied  to.  Tbero 
is  another  ohaervation,  which  I  ninted  at  beftiroy 
which  is,  that  these  ministers  are  endeavomtng 
to  undo  every  thing  tbey  have  been  doing  ibr 
theiKfivoyniriptlf;  wwch  UM«iw  it  boAH 
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the  time  of  oMMlelin|^th»traaty  of  Haoofer, 
whiob  WM  IB  Seplmbery  U25.  GcmleoleD, 
It »  ftr  fW>fii  oar  detune,  tlNU  a  forced  conatrue* 
lion  should  be  made  or  dnwn  from  this  paper ; 
Imt  each  a  one  only,  as  every  understandiag 
peraoo,  that  taket  it  up  and  reads  it,  would  pat 
upoo  it :  but  1  would  not  be  tboo^jbt  to  meao, 
that  every  reader  UDderstanda  it  as  a  libel, 
or  a  scandalous  libel,  as  ooorta  and  jaries  do : 
Ko,  the  law  ia  not  ao  absurd  to  snppoaa  such  a 
Xiamg,  Besides,  it  is  very  well  luiowo,  that 
there  have  been  several  cases  of  this  nature, 
that  have  been  understood  by  the  Goort  and 
jury  as  such,  I  mean  as  a  libel,  hefbre  this 
tune;  and  it  is  necessary  to  mention  to  yon, 
that  a  picture  oNiy  be  drawn  voy  lively,  nd 
.construed  so  \  and  that  a  libel  may  be  written 
under  ftigned  names,  and  yet  plainly  onder- 
atood ;  as  in  the  caae  of  Mr.  Mist's  journal  in 
t7S8,  wherein  the  l&etitious  names  of  Eireff 
anil  Sophy  of  Persia  were  inserted  ;  yet,  not* 
wkhstaamny  these  assumed  names,  when  it 
cane  to  be  tried  by  a  jury,  they  undentood  it, 
■a  everr  honest  man  wonld,  Co  be  a  scandalous 
libel.  I  shall  not  take  up  now  way  more  time 
upon  this  head.  The  ileit  thing  is,  whether 
the  defendant,  Mr.  Francklin,  is  guilty  or  uot  of 
the  iacts  cliarged  in  the  information  ?  And 
now,  icentleroen,  we  shall  give  you  the  strong- 
est sAd  clearest  proof  in  the  world :  we  shall 
prove,  by  a  witness  who  bought  sir  of  these 
^rnals,  wherein  the  pretended  Hague  letter  is 
■uatrtPd,  of  the  defendant  himself,  at  bis  shop ; 
aud  that  the  defendant  ordered  hie  servant  to 
give  him  them ;  and  it  will  appear  to  voo,  that 
the  person  who  bought  them,  sold  them  also 
himself;  and,  if  that  wants  further  eonflrma- 
tioB,  we  can  prove,  that  the  defendant  pub- 
lislies  seditious  papers  or  journals  every  week. 
These  things  heing  laid  before  yon,  we  expect 
you  will  do  justice  betwixt  the  king  and  the 
defendant;  and  that  is  all  which  is  desired  of 
you. 

Soliciior  General,  (ChaHes  Talbot,  esq.)  My 
lord  and  gentlemen,  1  am  on  the  same  side ; 
and  as  the  case  is  so  plain,  1  would  not  take  op 
much  of  your  time.  The  libel  is  agsiiist  bis 
miyesty,  and  his  principal  ofRoers  and  ministers 
of  state,  under  the  colour  of  **  An  Extract  of  a 
private  Letter  from  the  Hague ;"  and  thoogh 
It- is  said  so,  yet  whoever  cansidem  it,  and  at- 
tends to  the  Aume  and  stile  of  it,  and  tendency 
of  the  whole^  will  plainly  be  convinced,  that  it 
iaofan  English  breed :  but  let  it  be  real  or  fic- 
Uttooa,  it  is  the  same  thing,  if  it  i»a  libel,  and 
the  subject-matter  thereof  is  againat  the  ge- 
vcniment;  noriaitmaierial,  whether  the  mat- 
ters or  things  pablished  therein- are  either  true 
er  AJse,  if  the  publicatian'tliereof  is  detrimental 
to  the  goreniment,  and  of  a  maUciouo^  injuri- 
eos,  ai^  seditioas  design,  to  create  a  misun- 
deralandin|t  and  diseord  between  his  uMJcaty 
and  his  allies ;  and  to  raise  jealousies  in  the 
minda  of  his  subjects :  and,  indeed,  §br  what 
other  purposes  can  it  be  supposed  to  have  been 
pnbiyiedp  butfor  thccu  vwy  tbfligii  of  sowing 


ssditimi  and  jealousy,  and  dIstuHiliig  the  pubKe 
peace  f  Afain,  the  libel  is  not  oal  jt  against  hit 
present  majesty,  but  also  against  his  minitters ; 
that  they  were  about  to  make  a  treaty  with  the 
emperor,  which  wonld  be  undoing  every  thing 
that  they  had  been  doing  fbr  thoe  five  yean 
past,  which  would  occasion  them  to  take  a 
mat  deal  of  shame  to  themselves.     The  next 
thing  he  charges  the  ministers  with  is  the  de« 
sorting  of  one  ally,  and  in  consequence  of  that| 
the  Hying  into  tlic  armi  of  another ;  and  that, 
if  he  thourht  fit  not  to  deal  with  them,  then 
they  woula  be  brtAe  with  all  the  courtsof  Bo- 
rope;   and  that  he  could  not  be  insenaibh!  of 
their  perfidy  to  others,  at  the  same  time  that 
he  was  treatingwith  them.    In  the  next  part  of 
the  libel,  he  accuses-  them  of  having  brouight  a 
rast  expence  on  their  country  by  theiT  former 
measures ;  and  that  their  present  meaMrea  will 
certainly  involve  it  in  a  further  expeaec  and 
hacard.    In  the  next  place,  he  poinu  out  to  tha 
people  the  codoeqoences  and  difficultiea  attend* 
mg  these  measures ;  thefirstof  which,  he  save, 
in  his  apprehension,  are  very  fhtal ;   and  tba 
second,  almost  insuperable :   he  says,  that  oaa 
of  the  conseqnencea  will  be  the  inli  action  of  so* 
lemn  treaties,  and  drawlmf  on  their  country  th« 
resentmenta  nhich  usually  attend  violatitin  of 
faith :  another  conseqneoce,  he  says,  will  bu 
the  interrnption  of  trade ;  and  that  another  coo* 
sequence  will  he  the  seixurr  of  that  vast  pledge 
which  Spain  hath  in  her  hands ;  and  u.e  last 
consequence,  which  he  mentions^  of  sach  mea- 
sures, (and  which  he  thinks  he  majr  call  a  uc* 
oessary    consequence)   is  the  conjunction  of 
Prance  and  Spsin  ;   and  that  a  certain  court 
(which,  as  hath  been  already  mentioa€<  can 
only  he  applied  to  Great  Britain)  may  have  the 
mortification  to  see  these  two  crowns  united 
against  tliem  more  stromcly  than  ever,  al\ef 
they  have  spent  so  many  millions  to  prevent  it. 
Gentlemen,  1  hope  it  now  plainlv  appears  to 
you,  that  this  pretended  Hague  Letter  is  a  li- 
bel, and,  f  may  say,  a  very  malickius  and  sedi- 
tious one  too.     If  any  thing  may  be  called  a 
libel,  surely  ministers  of  state  undoing  what 
they  have  been  doing  for  five  yeare  past,  and 
deserting  allies,  perfidiously  exposing  iheir 
country  to  haaanls  and  vast  expences,  seising 
their  eflbcts,  and  occasioning  other  courts  to  ba 
united  against  their  own  eounuy,  may  well  bu 
called  alibel ;  eapecially  a  heu  the  libel  also 
carries  in  it  the  highest  obarjpe  against  his  ma* 
jesty's  government,  and  tending  to  sow  seditaooi 
and  jealousy,  and  discords,  between  his  majca- 
ty  uid  his  atliea,  as  well*  as  between  his  own 
suljects,   and    thereby   disturbing  the  pobliu 
peace.    That  which  remains  is,  of  whom  ai« 
these  defamatory  things  OMd,  and  what  court 
and  ministen  are  meant^  or  to  whom  these  e>* 
pressioos  sre  applicable  f  The  expraasionaars^ 
"  Certain  ministers  are  endeavouring,  and  a 
certam  court  may  havethe  mortification  to  see," 
&c.     f  think  every  common  reader  will  pru» 
sently  ondeiatand  them  u>  be  the  court  and  mi* 
nistersof  Great  Britain:   ami  t  b(4ieva  I  may 
vcutura  to  say,  tlmt  HfegMUaMta  «b  tliealher 
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Trial  •^Ridiard  Frrnddin, 
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iii»  cuiDOt  i^nt  uui  wbat  gmiiI  ud  nioiMM* 
an  BiMut  bjr  Umc  OTprawimw,  ir  il  h  not  Ibe 
court  Hud  DiiDiMn*  of  Grett  Britain.  Gcnile- 
mea,  the  whole  caaaectinn  of  Ibe  pretcfHl«l 
Hague  Letter,  takiog  il  all  toi^her,  pUinlj 
painio  out  tu  tie  meant  of  bit  prewnt  myeety 
and  bi*  inioiUen ;  and  tliere  w  iw  part  Oiereof 
that  can  be  a|i|ilin),  wilh  aoy  propnely,  lo  Uj 
Vliier  court  or  Pvtmd  wbaleoever.  In  the  be- 
ginning or  (he  libel,  we  are  told,  that  a  tniiiiii- 
demaniJingHill  woo  diaoorer  itMlf  betweea  Ibe 
aUiciofSeviUe;  and  tben  iramediaidy  fbUnn 
Ibe  ebarite  on  certain  raiiuiicra,  tbat  tb»f  were 
lutlaing  eirary  ibin«  tbat  thty  bad  been  doinff 
fl*e  yean  part.  Thew  wunla  "  Certain  tni- 
tkttn,"  mud  hare  a  reforence  nther  to  tbe 
■siniitwt  of  Spain,  Prance,  or  Gmat  Britain. 
With  Kgard  to  Spain,  you  ba*e  been  already 
loU,  that  it  caonui  liave  any  relmnce  to  them, 
bcMOM  one  effiwt  of  ibn  diantioii  ol'  aflain  or 
neasurea,  ia,  ibal  Sfwin  would  aetn  that  vid 
nledge  wbich  elie  baib  at  tltiatjnein  ber  hand* : 
u  thii  a  Ubel  oo  tbe  misiMera  of  Spain,  bmI  can 
Ihii  gire  an  occa»M  t»  Spaia  to  lay  bold  on 


to  «*cry  lioily  (hot  knuwa  any  tbing  of  tbe 


f«qr,ed(ECtaa>id 
to  l»e  laid  bold  en  and  eeised ;  to  tbat  aa  tbe 
MJnklew  of  Spain  are  not  tba  ninialera  bere 
■•ant,  eo  likewiee  it  ehewe  tba  it  cannot  be 
■eant  of  tbe  niDialen  of  Franca;  fbrtlieyare 
■laiaty  oceluded  a*  well  aa  tbe  minialere  oi 
Spain:  Ibewonhare,  " Tbai oeitaiu miniiten 
baring  at  lengib  found  ool,  tbat  bra  etoae  an 
WHon  with  Franne,  and  a  war  upon  the  foot  of 
tbe  treaty  of  Seville,  it  qaite  againat  tlie.grain 
vf  tbe  people.''  !•  thi*  applicwle  to  miniatera 
ttf  Franoe?  No;  ili«  noiaenwlo  apply  it  to 
tbe  ■uaiaten  of  any  otber  eourt  than  Great 
Britain ;  ImI  applying  it  fo,  it  ie  good  aeoie, 
and  (ery  proper:  m  that  aa  the  minirters  nf 
SpaiDudFnaceaTflboihesoladed,iti(  plain 
to  a  demonalration,  that  il  mart  bameaatof  ibe 
■Miialen  of  Great  Britain :  and  aenog  every 
part  of  tbe  lihel  ia  applicable  iharelo,  and  can- 
net  agree  with  any  otber  court  tbao  tba  court 
•f  Great  Britain,  I  apprebend,  it  will  appear 
plain  lo  you  to  be  a  libel,  and  thai  tbe  exprea- 
•ionii  are  roeeot  of  hia  majnty  and  hii  minia- 
tut ;  and  if  m,  Ihen  there  remain*  only  one 
thing,  and  Ibal  ia,  to  fix  it  on  the  dereiidant ; 
aad  tbia  we  will  make  appear  beyond  all  con- 
tndictiou,  not  only  aa  bang  the  printer  of  tbat 
weekly  paper,  but  aa  baring  lold  them  him- 
acUl  And,  gentlemen,  when  tbi*  apueara  plain 
to  yon,  after  tbe  Auomey  Gcoerai  bath  done 
bu doty,  by  layinga  full  pnrafliefote  yon,  il  w 
hoped  ynn  will  du  youre. 

AH.  Gen.  I  do  not  know  wbelhei  tbey  will 
deny  Ibe  defendant  to  be  tbe  anlhor  or  pub- 
liilieref  ibe  paperj  if  tbey  do,  I  thallprore  il. 

Mr.  FmiaierUy.  We  do  deny  it 

Ml.  Cm,  Call  Hr.  Jeskina. 


^(1.  Gm.  Ur.JeDbinB,loehoullbenp(aof 
bit  majeny'e  Speech,  the  SOth  of  Jasnary, 
ira5. 

Ilere  it  wai  produced. 

Att.  Oen.  Did  yeuenralDeiir 

Jmk\n%.  Y«t. 

Alt.  CiH.  V/hmT 

JnAioi.  At  Ibe  pariiament  office. 
■  Hr.  Jtnkint  ctom- examined, 

Hr.  FatakarUy.  II  alb  il  been  in  your  cus- 
tody ever  nince  ? — Icnkau.  No. 

Hr.  FataktrUy.  How  know  you  that  to  be 
tlw  very  aanw  that  you  asainioed  i 

Jen&tat.    Ilccauae  I  marked  il, 

Ur,  fuoJkcr/cjr.  When,  before  or  aAei  you 
firrt  parted  with  it  P-^m&uu.  Brfbre. 

Hr.  Fatakcrlcy.  What  mark  F  Did  you  p^ 

Jeukim.  I  put  tbe  two  initial  lotteraoTmj 
name,  whicb  1  willab«w  you. 

Mr.  Faxakerkjii.  Are  yon  aure  tbat  it  Ml> 
not  been  altrredaineaF 

JenktHi.  Yea,  1  am  verynie. 


d,  beginning  t 
I,  I  hate  bad  *i 


andgenllenien 
perience,"  Sec.    abo  bu 
the  Houie  of  Commoni. 
Att.Ge*.  Tbia  Speech  of  the  king 


"  Hy  lorda 
eopcnt  ex- 
Bpeech  to 


[iagenn- 
aMTahall 


ral ;   bui  I  iball  be  mora  iiarticulai 

aliew  you  a  copy  of  the  Aodreet  of  ibe  Uonos 

of  Lonla,  when  the  tr«aiy  of  Uaaorcr  waa  laid 

before  them,  wherein  ihey  cspreaa  their  Mtie- 

faciioQ,  and  mentioB  tbe  king  of  Spain  patlicik- 

larly. 

Mr.  Fuzakerlty.  Though  I  hare  all  the  ho- 
nour imaginable  fur  the  Uouee  of  Lorda,  yet  I 
qnealion  wltelher  Uieir  addrewe*  an  to  be  take^ 
aa  eTldrcce. 

Att.  Gtn.  Wesliallreadacopy  oftbeJour> 
nal  of  the  Haute  of  Lorda. 

Mr.  Fataktrley.  Ori^nili  are  the  beat  evi, 
dcnoe  of  fact ;  aud  whaierer  addretacs  or  pro- 
coMlinga  might  faa*e  been  made  in  the  flouaa 
of  LordK,  I  Ihiuk  tbey  cannot  be  proper  eri- 
dence  here,' 

Att.  Gtm.  What  I  produce  it  a  copy  of  tha 
Lordi'  Journal  concerning  the  treaty  of  Ti- 
eoua,  that  the  tecretariea  of  aUte  laid  befera 

Ur.  Fatakerley.  I  own  il  it  a  Journal  of  tba 
HouBcofLonln,  but  ititnotapropereridfloott 
of  the  facta  thernn  mentioned. 

Mr.  Baotle.  My  lord,  1  apprehend,  tbat  Uin 
eridence  Mr.  Attorney  General  ia  now  purau- 
iiqf,  in  Uie  oonrae  oTaridenee,  ii  irregular,  and 
on  that  tbe  ol^eclion  dotb  ariae.  He  taya,  bn 
will  proTO  tbe  fade  by  Ibe  Journal  of  Ibe 
Hooae  of  Lords  i  auppoaa  the  aecietariM  of 
atate  have  failed  in  tbe  copy  bid  before  ihem ; 


T  Ibii  to  your  lordabip  t  ooiwidention. 


*  See  9  Term  Ikp.  MS. 


SBT]  firmUM. 

Z.C.J.  lfM.Ur.BcMitl«,llut  all  manlier 
ntMtctioau  m\\  be  niaei  to  Hrre  yonr  elioit ; 
bvl  laball  not  pui  away  tlKtinK,bccaiuejou 
liaTe  rcdms  ■nother  way  ;  jron  ahtll  have  my 
opinion  about  it. 

Mr.  Strange.  V/iWympntdatxlkiiecipyT 

An.  Gen.  We  will  do  it.  Hr.  Jnkiiw,  pro- 
dace  tbe  onlets  of  (he  Hooae  of  Lordi,  tba 
lOlb  of  February,  1T9S.  (Hen:  it  wai  pro* 
tluced.) 

Mr.  Strange.  Is  it  m  trne  copy  T        •, 

Jtnkuu.  Ye*. 

Hr.  Slrmngt.  Have  you  h»d  it  c*er  tiDCe  it 
wu  given  inr — Jtnkiut.  Ve*. 

Here  the  copy  oftbe  Journal  wa*  read;  the 
parport  nai  a  copv  of  the  Treaty  of  Peace 
■Bade  at  Vienna,  Sd  April,  IMS,  a  copy  of  the 
Treaty  of  Commeree  made  at  Tieona,  1st  of 
Hay,  1735,  and  a  copy  of  theTmty  of  Han- 
•nr,  30th  of  September,  1TS5. 

Alt.  Cea.  It  ii  nroMr  to  Me  tbue  cones- 
'   Hr.  Slrange.  Mr.  Jeaklns,  Wliat  iatbiiF 

Jmkini.   TlieTreaty  of  Peace. 
'   Mr.  Strarvt.  Where  bad  you  it? 

Jenkint.  From  the  parliament  office. 

KT:Slrange.  Rave  vou  the  Treaty  of  Com- 
merce made  at  ViesDa? 

Jenitiiu.  Yet,  (Here  tbe  title  of  it  was  read 
tinu;  Treaty  between  Charieileinperor  of  0«r- 
nauy.  See.  and  Philip'  tbe  Sib,  &c.  dated  ImL 
May,  1735.) 

'    Att.  Gat.    Read  the  3d   and   3d   Artida 
Ibereof.    (Here  they  were  read.) 

Read  the  36th  Article.    {Bm  it  *raa  read.) 

Bnd  the  47th  Article.    (Here  it  was  read.) 

"  He  purport  of  these  Artides  was,  (a*  I 
tiwaghi)  tnat  the^  were  of  great  pr^udlce  to 
bis  majaty'a  tnlheeti,  and  conseijueiitly  was 
an  occasion  of  difference." 

I  beg  thitlhe  Address  of  the  House  of  Lord) 
to  his  majesty  may  be  read,  and  bis  mnjeaty'a 
Answer  on  the  17th  of  February,  1735. 

Mr.  FaxokerUt/.  For  what  purpose  would 
you  read  them  t 

Att.  Gen.  You  wilt  understand  that  imme- 
diately. 

[Bore  the  Address  was  first  read,  and  then 
bis  majesty's  Answer;  tbe  purport  was  to 
shew,  that  there  were  differences  between  kit 
latemisjcsty  and  the  kin;  of  Spain,  5cc.] 

Mr.  Faaaktrlty.  \Mr.  Jeakias,  by  what  did 


e? 


Jtnkint.  By  tbe  original  Journal. 

Att.  Gtn.   1  shall  prove  in  tbe  next  place. 


of  Hanover)  made  ao  eapresa  demand  of  Oih- 
ralur. 

Mr.  Faiakerta/.  I  do  not  rightly  see 
tl)rauj[h,  or  understand  this  eridence;  I  tuf- 
peae  it  ii  to  make  up  some  defect*. 

Att.  Gen.  Call  Mr.  TiUon.  Mr.  Tiltoa, 
have  yon  any  papas  wilhyonr 

Ti&en.  Yea,  a  letter. 

Att.  Gen.  Be  pleased  to  «ve  my  lord  and 
waindtbMleMr. 


^ry  an  accowf  bow  j«i  n 


A.  D.  ITSl.  [6» 

lUm.  Hy  kwd,  tbia  ii  «  letter  from  tbe 

marquis  of  Gramddo,  aecrelary  to  the  king  of 

Spain. 

L.  C.  J.  Where  raeeivedyonthiiletter?' 
TiUom.  I  received  it  at  Haonvef. 
L.  C.  J.    When  reeeived  you  it  T 
IViott.   On  the  isi  of  Aueust  New  Stile, 

irS5. 


liken.   By  ■  mciseDger  that  came  fron 
Syco*y  fromMr.  Stanhope. 
.  Alt.Cen.  Wbatwastnemeatetiret'snameF' 

JVioa.  Oas  Walton,  the  king's  messenger. 

Att.  Celt.    How  received  you  itf 

Tilton.  Id  a  packet  made  op  with  hia  dis- 
patches. 

Alt.  Gen.  When  hath  the  letter  bMB  kept 

Z1(mt.  Id  the  secretary  of  state's  oSeaef 
tbelMtlTomwhend. 

Alt.  Gen.  Where  took  yoD  it  fromF 

IUmh.  From  the  book. 

Att.Gen.  Wbetwereyonr 

lUioH.  UDder-aeeretary  tomylordToiTBe* 
bend. 

Att,  Gen.  Cao  jod  intarpcet  it  immediately  F 
[No  answer  was  given.] 

Hr.  Taylor.  I  olyect  agMDSt  tbia  endCMg^ 
by  reason  it  is  not  tbe  bert  evidence,  bacaaae 
mv  lord  Huringtou  is  here  in  England  biot- 

Att.Gen.  I  apprehend  it  is  sufficient,  and  h 
is  impossible  to  prara  it  otberwisa ;  the  \oti 
HamnKton  tnoamits  it  to  bis  master. 

Hr.  Taylor.  If  my  lord  Harrington  wtn 
here,  be  could  give  evidence  himself. 

Att.  Gen.  Uj.  lord,  we  have  fevnd  ui  ■■- 
terpreter,  and  he  will  intcniret  the  SpaDbh. 
Call  Hr.  BocktDg. 

L.C.J.    WbatreadyoDitforF 

All.  Qen.    For  a  proof  of  tbe  demand  of 

Gibraltar,  by  virtue  of  the  treaty  at  Vieona. 

Hera  Hr.  Boeking  was  called. 

All.  Gen.  Mr.  Backing,  Do  you  understaaJ 
tbe  Spanish  tongue  ? — &>cJiing,  Yes. 

Ate.  Gen.  Hare  you  compared  it  with  tbe 
original  letter  F — Boeking.  Yes. 

Att.  Gen.  Is  it  truly  (lanslated  F 

Backing.  Yes. 

[Hero  the  Letter  was  read  subscribed  Gra- 


Att.  Ge*.  Tbe  next  thing  ia  the  treaty  of 
Hanover,  which  we  have  upon  record. 

Mr.  Tataktrlty.  I  do  not  think  ihls  evideaea 
fall ;  for  tbe  allegation  is,  that  there  were  cer> 
tain  differences  and  conlrorenies  between  hil 
late  majesty  and  divas  prince*  and  fureifp 
states,  being  his  allies,  and  the  kiiie  of  Spaw. 
1  do  not  find  that  this  evidence  shews  OBI 
thing  of  it;  tbe  difference  that  the  evidenee 
shews,  is  only  between  the  late  king  and  ibe 
king  of  SpaiB.  I  apprehend  they  O0|;bt  t 
make  tbe  evidence  apee  with  iheiuf- 


ODI  S  6E0BGS  tl. 

if  It  rariM  IhoK  Art,  it  ii  m  do  a^Aict 

■tall. 

Att.  Gt».  I  a^rcbcDd  tbU  U  no  obiMtion 
Mill. 

Mr.  Jiwafcirfay-  TIm  infiiniMti«ii  It.  tlm 
^for•  iha  d«BiMarifaalitakiof[,dinr*dir. 
Amen  Mid  oaattweniM  arnw  bolwMn  iils 
Mtd  lite  majotj  and  divera  prinoM  and  fonisn 
■tatai,  briair  M"  ■1"^  mi  nw  kiiw  oT  Sptin. 
Now,  tbe  olyeetiaB  ia,  that  the  andcnca  tLcv 


ftiOBlydir- 

wwaoea  betirren  Spain  ud  Oraat  Britaio. 

Atl.  OtH.  Ttwre  ii  na  weight  id  tbatotiac- 
6m  fcririiirai«  ao,  ai  the j  •oppiMe,  I  ap- 
Mvheiid  this  ii  Mt  DMtcrial  to  tbe  iaHniatiftn  ; 
nr  it  ia  well  kpawo,  that  tb««  ia  a  diitiiMilion 
bdweeo  an  action  and  an  iadictinnt.  B*erT 
tUng  -in  an  adiaa,  ia  oaao  oT  eoDtndictioD, 
Milfht  la  be  nrared ;  bat  if  tfaara  be  an  atl^n- 
tioa  is  aa  iaCeiaaaat.  and  that  tbaerrnwinar 
muain  without  it,  it  iiwHIknowa  *li«ttbatil- 
loratiao  Ja-BBl  aaanaarj  to  hf  profcd  ;  aod  it 
ii  aaffieieDt  enoofh  to  proTo  bin niitj  of  the 
grime  that  he  jaiafated  fer.  Birt  wfaal  I  htrc 
prarad,  ahaw  the  ainutiita  and  disnniei  ho  > 
tween  hb  lata  mqaaty  and  hb  alh'ca,  aad  the 
kiar  of  Spain,  far  the  itipalalioo  iwlatiDr  tn 
the  CMcM  eompavr;  parUctdaHv  bj  iba  Ulh 
AHide.ia,  Aal  aH  Ac  aaljecta  of  the  ranwror 
■haU  eiger  Iba  him  arivikpt  at  tbe  CnilMl 
Prvnoeaa,  Ik.  bo  Kkewne  by  tbe  4f  ih  Anidc, 
wkicb  expmilj  refeiB  to  Spain  and  Gnat  BH- 
taii!  and  Ihatii  ibenpnaadedanliaa  maile 
to  Ac  Hotiae  of  Lai4a,  and  waa  tha  flraadttioD 
«r  the  tredbha  In  EsroM,  wbteh  oUM  the 
Me  king,  wiiheM  taae  of  Sine,  la  enter Tnto  the 
iNaljr  of  Baaofer ;  namely,  with  the  eooaidp- 
mion  to  tbe  bade  and  commeroe  of  Tienoa. 
And  BOW,  all  tbate  taken  together,  I  aQliaiii  it 
to  yew  lordtfaip.  whether  there  ia  aolaaalti- 
dent  proof,  Aat  there  weie  finemicM  aobaltl- 
ing  between  hia  B^erty  and  hii  BHiea,  and  tbe 
NmofSpaia. 

&f.  Gen.  TUa  alkgdtiao  i«  aat  matetia) ; 
Ihr  whether  there  were  differencca  or  not  aab- 
iWnff,  we  ihall  t>  it  fcjr  eridence  that  Mr. 
Fraocklio  ia  eqaaHr  gothv,  ead  ttiat  it  win  not 
uter  the  natere  ef  the  oBenoe :  betides,  it  is 
adnined  b«  the  gentleman  that  made  the  oMec- 
lion,  thai  the  ertdenee  amounted  to  &r  aa  io  1 
prore  that  ihete  were  difTereneea  between  the 
lata  king  and  the  king  of  Spain;  and  w«  have 
poiated  out  two  ihinga  wbtob  abaw  there  wve 
difTereoces;  the  one  rclaliog  to  the  OmmiH 
wmpauy,  and  the  other  to  the  demand  of 
Gibraltar.  1  agree  with  that  gentleman,  tiut 
Great  Bntwo  waa  coDcemcd  io  it ;  hot  to  my 
that  Ibey  were  ahme  concerned  in  it,  and  that 
by  the  Addrem  of  the  Houk  of  Loidi  the 
Imtcb  were  not  eoncemed,  ii  a  plain  niatake, 
fcr  tbey  dairoed  a  ngiit  to  trade  alee ;  yea 
tibey  were  more  immedialHy  concerned  than 
Sreat  Britain;  and  therelbfe  ii  ia  rightly 
itMed  by  the  Hoote  ofLordi  Addreai ;  though 
ai  I  Hid  before,  it  it  net  material  whether  there 

"e  differeocet 


waa frcah  in memtry,  it  woold  bare  baeneic- 
pbined ;  hut  ainoe  tbey  liate  gtata  ae  hr,  it 
will  he  4Mltar  la  mha  aa  end.  I  tball  ody 
aay,  thai  an  te  wbai  tbey  aay  ia  immaierial.  If 
they  are  williDgtebaTeUiat  mattwimnialerial, 
I  am  willing  it  abaoU  be  atniek  mil ;  and  if 
there  it  a  crioM  desoribed  in  tha  indtctmenrur 
infiirmatioa,  f  agrca  it  a  not  neeetsary  to  praw 
orery  allegiUM,  if  tiw  crime  reiuaiai  witfaoat 
It ;  K)  that,  if  they  will  ware  ii,  I  am  aal.iljtd  i 
let  me  HFM  rid  of  coe  thing  at  a  time.  1  My, 
if  there  be  enongh  left,  properly  charged  on 
^dafcwlaot,|jbtn,  my  bfd,  ibM  angbl  to  ba 
dropt ;  fi)r  Ibey  hare  pradocad  utbnig  that 
prurei  that  aUrolino :  and  whatever  diSeMneee 
night  ha  Mtwccn  thalate  king  and  Spain, 


Mr.  FmxMitrlq.  I  tbongfat,  wbHe  At  Oiog 


or  any  pow«  _   __....^  _ 

iciibed  in  ibie  informalioo,  1  apprehend,  they 
are  not  to  be  takmi  aa  a  part  of  the  ebarge  in 
thia  iororroalion.  New  tbe  main  thing  it,  wlw- 
th«r  they  bare  laid  it  to,  and  made  out  theae 
difierencea.  Tbey  tay,  that  the  diflerencee 
were  between  the  late  king,  aod  <lirert  priacei 
and  foreign  ilatet,  being  hit  allict,  and  ilw 
king  of  Sfaia.  I  think  the  letter  prodncol 
from  Iba  marytii  of  Grameldo,  or  lake  it  what 
way  yuu  pleate,  it  only  refera  to  iliffcrencM 
between  the  kji^  of  Great  Britain  airf  SjMin. 
I  own  there  were  yranta  of  commerce  to  the 
emperor,  whkh  nigfat  ba  of  injury  to  other 
atatea ;  bnt  thontfh  Ibey  tbiok  that  there  ia  a 
foundation  for  dineRbeea,  yet,  ifibera  ia  none, 
there  i>  no  reaaon  to  lay  that  there  waa  an  ac- 
tual diffemca :  Ibey  hare  laid  it  ao,  my  lord ; 
and  at  for  that  other  part  af  the  aritlauea  of  the 
House  of  Lorda,  that  it  not  tufficient,  for  it  ia 
nsentioned  there  at  an  infraciton  of  their  treaty ; 
batwbaierer  infraction  it  it,  yet,  I  humbly  ap- 
preband,  that »  not  a  reaioa  that  ihem  ware 
diffetencet  on  that  aocuunt,  for  if  other  ataica 
think  otherwite,  or  acq uieace  to  it,  then  it  can- 
notbecalladadiffitreaea;  beaidet,  Ihat  Addma 
of  tbe  Houtc  of  Lordt  waa  only  llto  iMtimonto 
of  that  great  body;  and  though  a  regard  owhi 
to  be  bad  to  tbem,  yet  it  ia  nut  any  endeoee  of 
the  fact,  uolem  tiaomcied  in  a  judicial  way. 
They  made  a  colleclioa  or  conttnictioo  from  H; 
hot  I  think,  in  my  opinion,  it  it  poaaible  they 
might  make  a  mialalie :  we  are  now  upon  e*i> 
dence,  and  it  ought  to  be  ettaUithcd  by  a  ato< 
per  legal  efideooe;  ibr  tbai{aa  I  aaid  be^) 
la  only  an  etidence  that  thereby  tbt4r  Ovaty 
wai  broken,  bet  no  CTidenea  that  tbera  waa  a 
diHereoce  aritiiv  fmm  it- 
Mr.  BootU,  Hr.  Attorney  ia  pleated  to  make 
that  a  arimirud  informalian,  of  which  a  part 
may  be  erideooed,  and  a  part  ererlooLcd. 
£.  C.J.  latbieenontialornetr 
Alt.  G«n.  No. 
L.  C.  J.  Why  bath  ihera  been  then  almoct 


Aitidee  of  the  Treaty  of  Vienan, 
there  were  aome  of  them  incMUHtcnt  irilh  ihwa 


rdetiag  to  Ibe  (enign  pMtan. 
Mr.lM.Aatb^«MMtp 


pMnlkieril^. 
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tjoo  ftD  offeooe,  or  part  of  the  criow,  it  ifi|)ni|per 
Jtp  strike  it  out. 

Mr.  BimlU,  Otir  objection  is' on  what  is  al- 
jljlged :  we  are  not  entering  into  tbe  considera- 
ttoo  of  tbe  fact,  or  boir  far  it  is  capable  pt*  beiog^ 
proved:  No;  but  sure  I  am  tuc;y  bafe  not 
pro?  ed  ihe  allejption. 

X.  C  J.  Tbis  is  not  indeed  a  positive  proofs 
f,  tbiok. 

AtL  Gen.  Tbe  next  thing  is  the  Treat/. of 
Bauovf  r,  1  bate  a  copy  of  it  tnu^ated. 

Mr.  Booth.  It  is  admitted  that  there  were 
^ifierencfs. 

AU.  Gen.  Call  Mr.  Snow.  [Who  appears.] 
TVibai  officer  are  you  ? 
'  Snow.    Protboootary  of  tbe  Chancery. 

Ml  Gtn,  What  have  vou  in  your  hand  ? 

Show.  The  Treaty  of  Hanover,  dated  tbe 
;S(Hb  of  September,  1736. 

Alt.  Oen,  Read  it. 

Snow.  It  is  in  French. 

Att.  Gen.  Have  you  a  iranslattOD  of  it  ? 

Snow.  Yes. 

Att.  Gen.  Let  it  be  read.  Mr.  Buck  [or 
Bocking]  what  is  that  paper  ? 

Snow.  It  is  tbe  translation  of  the  Treaty  of 
JBanover. 

[Here  the  Tceaty  was  read.])  It  is  between 
ibe  -late  king  of  Ureat  Britam,  tbe  king  of 
IF'rance,  and  the  king  of  Prussia. 

Att.  Gai.  Tbe  next  thing  is  ihe  Treaty  of 
Seville.    Mr.  Snow,  What  ib  that  f 

Snow.  Tbe  Treaty  of  Seville. 

Att.  Gen.  In  what  language? 

Snow.  In  tbe  Spanish.  I  nave  a  traoslation 
^it. 

Att.  Gen.  Mr.  Buck,  did  yon  translate  it? 

Buck.  Yes. 

[Here  they  read  a  part  of  it.]  It  is  between 
Ibe  present  kinjif  ef  Great  Britain,  the  French 
jLiog,  and  tbe  king  of  Spain,  datetLat  Seville, 
91b  of  November,  1729. 

Att.  Gen.  1  shall  now  go  00  to  prove  that 
part  of  tlie  libel  «vhich  relates  to  Mr.  rrancklin's 
imblishing  tbe  Craflsmon,  the  2d  of  January 
last.  Coll  John  Smith.  (Who  appears.)  Look 
■on  that  paper,  is  that  your  band -writing  ? 

[Here  was  shewn  one  of  the  Craftsman,  2d 
•#f  January  marke<l  by  Smith.] 

Smith.  Yes. 

Att.  Gen.  Where  bad  yon  itP 

Sfnith.  In  Mr.  Francklia's  own  houie. 

Att.  Gen.  In  what  part  of  it  i* 

St/iich.  In  his  shop. 

Att.  Gen.  Do  you  remember  the  time? 

SmUh.  Yes,  it  was  on  Saturday  the  2d  of 
January  loot. 

Att.  Gen.  How  came  yon  to  have  that  paper? 

Smith.  Ou  the  Otb  of  January,  i  went  into 
bis  shop,  where  Mr.  Francklin  himself  was 
standing  by  the  counter,  and  J  aske<l  liim  for 
half  a  dosen  of  his  Journals  of  that  day,  ami 
two  of  the  Saturday  before ;  be  asked  me 
wbom4l»ey  were  for ;  I  told  him  for  myself? 
Ilicn  be  asked  me'if  F  sold  them ;  1  saiil,'Yes; 
tlieo  he  pointed  to  his  man  to  look  tb««  o«t. 
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Mt,  Gen.  Who  delivered  tl^jtp  yon  ? 
Smith.  His  man. 

Att.  Gen.  Whom  paid  you  ;for  them  ? 
Smith,  His  man. 

Att.  Gen.   Was  be  present,  bim|ielf  then  f 
Smith.  No. 

Ait.  Gen.  But  did  not  be  order  his  servaal 
to  give  you  them  ?— iSnti/A.  Yc^. 

Mr.  Smith  cross-examined. 

Mr.  FuJsakerUv.  What  asked  yooforf 

Smith.  I  asked  for  half  a  dozen  of  his  Joor* 
nals  of  ikat  day,  and  tiwo  of  the  Saturday  be- 
fore. 

Mr.  Fazakerley.  J)o  yon  sell  Uiem  ? 

Smith.  Yes. 

Mr.  Fazakerlev.  How  et^me  yoo  by  thii 
when  you  had  sold  it  ? 

Smith.  1  sold  it  to  a  person  that  dethed  me  to 
get  it  for  him. 

Mr.  Wasakerlesf.  To  whom  sold  yon  it  ? 

Smith.  To  Mr.  Ibbot. 

Mr.  FoMokeriey.  How  sooa  afWr  yon  bongfat 
it  did  ^oa  sell  it  him  ? 

SmUh,  As  soon  as  I  could  drink  two  quatU 
of  beer,  at  the  Six  Can  alehooae  in  Holbom. 

Mr.  Faiakerlev,  Are  you  sura  that  tbis  is 
one  of  the  3d  of  January,  that  you  had  at  Mr. 
Francklin's  ? 

Smith.   Yes,  because  I  marked  it 

Mr.  Faxakerley.  Are  you  sure  that  he  haf 
it  not  in  his  custody  before  you  marked  jt  ? 

Smith.  He  had  it  not. 

L.  C.  J.   Who  gave  you  them  ? 

Smith.  His  man. 

L.C.J.  What  said  be  to  his  man? 

Smith.  Look  oat  these  Jonmals. 

X.  C.  J.  You  asked  for  two  of  the  Batwda/ 
before  ?*-Sr/ttM.  Yes. 

L.  C.  J.  What  was  Mr.  Francklin  doing? 

Smith.  There  was  a  man  with  him,  who 
was  paying  him  ten  or  a  dozen  guineas ;  while 
I  was  speaking  he  liad  told  part  of  them: 
When  1  came  and  asked  for  the  Journals, 
he  asked  me  what  I  wanted ;  I  said.  Six  of 
bis  Journals  of  that  day,  and  two  of  tbe  week 
before. 

I..  C.  J.  To  whom  paid  vou  the  money  ? 

Smith.  To  his  man ;  1  gave  him  half-a* 
crown,  snd  be  returned  me  what  was  over,  ae 
my  change. 

[Here  llie  title  of  it  was  read,  "  No.  235; 
The  Country  Jonrnal ;  or  the  Craflsman,  by 
Caleb  Danvers,  of  Gray's-inn,  esq.  Saturday^ 
January  2d,  1730 ;"  then  the  Hague  letter 
was  read  thus,  "  Extract  of  a  private  Letter 
from  the  Hague :  A  rumour  hath  been  for  some 
time  privately,"  &c.  as  in  the  information.] 

Ait.  Gen.  I  shall  call  a  witness  or  two  to 
support  his  evidence,  to  shew  that  a  great 
many  of  them  came  from  tbe  defendant's  shop. 
Call  John  Ibbot.    (John  Ibbot  appears.) 

Att.  Gen.  Look  on  that  paper,  where 
bou:;htyou  that? 

Ihbot.  I  bought  it  at  Mrs.  Oodd's. 

Att.  Gen.  Where  li>«sshr? 
2T 
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JUel.  At  the  lign  of  tbePcaoMk^  wilbool. 
Temple-bar. 

Att,  Oen,    Wheo  boogbt  you  itf 

fkboi.  On  the  id  of  Jaooary  last. 

Au.  Gen.  Did  you  buy  it  of  her,  or  her 
•errant  f—J66ot.  Of  her  aerraDt. 

Att.  Gen,  Whatit  the  terram't  name  f 

Jbbot.  Mary  Dewy. 

Att.  Gen.  Call  Nnu  Anp  Dodd.  [Who 
appe^ffl.]  Had  you  at  aoy  time,  from  Mr. 
Franckui'a,  the  pap«Hr  called  the  Craftsman,  or 
Country  Journal  f 

Mrs.  Dodd,  I  never  had  any  myaelf. 

Att,  Gen,  Have  you  ever  dispoeed  of  any 
of  them  P— Mra.  Dodd.  Yet. 

Att.  Gen,  Who  had  them  for  you  T 

Mrs.  Dodd.  My  man. 

Att.  Gen.  What  is  bis  name? 

Mrs.'  Dodd.  Henry  GDram  (or  Boram). 

Att.  Gen.  Had  you  any  more  of  them  in 
your  shop,  beside  what  Henry  Goram  fetched 
lor  vou  ? 

Mrs.  Dodd.   None,  that  I  know  of. 

Att.  Gen. .  Had  you  any  of  the  Craftsman 
the  Sd  of  January  last? — Mrs.  Dodd.  Yes. 

Att.  Gen.  Whom  sent  you  for  them  ? 

Mrs.  Dodd.  Henry  Ooram. 

Att.  Gen.  Had  yon  any  other  CraAsman 
besides  these  P— Mrs.  I>o<2(^  No. 

Att.  Gen.  Whom  paid  you  for  them  P 

Mrs.  Dodd,  I  did  not  pay  him  myself;  but 
they  were  paid  for  by  another  of  my  servants, 
Mary  Dewy. 

Att.  Gen.  Did  not  you  order  it  to  be  paid 
to  Mr.  FrancklinP— Mrs.  Dodd.  Yes. 

Mrs.  Doe/d  cross- examined. 

Mr.  Fasakerley.  Can  you  take  upon  yon  to 
swear,  that  all  the  Country  Journals  yon  had 
came  from  Mr.  Francklin'8? 

Mrs.  Dodd.  No :  They  might  fetch  them 
from  other  places. 

Mr.  Faiakerley.  Where  sent  you  for  them  P 

Mrs.  Dodd.  To  Covent-garden,  to  Mr. 
Frenckliti's  bouse. 

Mr.  FaxakerUy.  Will  you  venture  to  say, 
on.  your  -oath,  that  you  sent  your  servant  to 
Mr.  Francklin's  for  the  Craftsman  of  the  2d 
of  January  last? — Mrs.  Dodd.  1  think  so. 

Mr.  Fazakerfey.  Can  you  be  positive,  or  not, 
that  you  sent  forihit  particular  Journal  of  Satur- 
day the  Sd  of  January  last  P 

Mrs.  Dodd.  I  cannot  be  positive  as  to  that ; 
but  I  used  to  give  orders  to  tetch  in  these 
Journals  every  wt>ek. 

Mr.  FazaktrUy.  What  were  the  orders  you 
gave  them  ;  were  tbey  general  ordera  every 
week?  Do  not  they  sometimes  fetch  tbem 
without  orders  I' — Mrs.  Do(/c/.  Yes. 

Mr.  Fazakerley.  You  do  not  know  from 
whence  they  fetch  those  without  orders? 

Mr%.  Dodd.  No. 

Mr.  Fazakerley.  Did  you  ever  send  for  any 
of  them  to  aov  other  placi;  than  tu  Mr.  Franck- 
Ua*i?'^Urs.'Dodd.  No. 

Att.  Gen.  Call  Henry  Goram.  [Who  ap- 
pears. ]    Whom  live  you  with  P 


Goram.  With  Mrs.  Dodd. 

Att.  Gen.  Do  you  fetch  newf-papera  tat 
herP 

Goram,  I  have  lately  fetched  for  her  the 
Country  Journal,  or  Craftsman. 

Att.  Gen.  Where  f 

Goram.  From  Rossel-street,  in  Covent- 
garden,  from  Mr.  Francklin's. 

Att.  Gen,  How  long  have  you  oontlnoed 
to  do  it  P 

Goram,  Above  a  year  and  a  half. 

Att.  Gen,  How  often  in  the  week  P 

Goram.  Once  every  Friday  evening,  when 
it  is  late. 

Att,  Gen,  Have  you  gone  every  Friday 
evening  to  fetch  them,  all  tnat  time  P 

Goram.  No,  I  cannot  say,  for  \  have  aoma- 
timra  missed. 

Att.  Gen.  Do  vou  remember  going  the  6rsl 
day  of  January  oeing  New  Year's  day,  for 
the  Crafhman,  the  Sd  of  January  last  P 

Goram.  Yes. 

Att.  Gen.  From  what  place  P 

Goram.  From  Mr.  Francklin*a  in  Covent- 
garden. 

Att.  Gen.  What  day  did  yon  fetch  them  on  ? 

Goram.  1  told  vou  on  the  Friday  night  be- 
fore, which  was  New  Year's  day. 

Att.  Gen.  To  what  place  did  you  bring 
themP^Goram.  To  BIrs.  Dodd's. 

Att.  Gen  Were  they. put  into  her  shop  P 

Goram.  Yes. 

Att.  Gen.  Did  yon  fetch  any  Country 
Journals  of  that  day,  from  any  other  place  P 

Goram.  No. 

Att.  Gen.  What  quantity,  think  yon,  had 
you  at  Mr.  Francklin's  P 

Goram.  About  threescore  quires  a  week. 

[Cross-examined.] 

Mr.  Fazakerley.  Yon  said,  you  cannot  say 
that  you  fetched  every  week  the  CrafUman 
from  Mr.  Francklin's ;  bo^  comes  it  that  you 
can  be  particular  as  to  this  Craftsman  of  the 
2d  of  January  last  ?  Have  you  any  thing  par- 
ticular to  make  you  remember  that  day  P 

Goram.  Yes ;  for  a  day  or  two  after  I  heard 
that  paper  bad  f^iven  offence,  my  mistress  de- 
sired me  to  recollect  when  I  had  them  ;  which 
I  did. 

Mr.  Fazakerley.  Here  your  mistress  knows 
nothing  about  that  of  the  3d  of  January ;  pro- 
bably it  might  have  been  something  else  tliat 
your  nii&tress  desired  you  to  recollect;  Do 
you  know  of  never  another  paper  that  gave 
offence,  Ufsades  that?  Therefoi-e,  I  say,  can 
you  be  positive  that  you  fetched  all  the  CrafU- 
man of  that  day  on  Friday  evening? 

Goram.  Yes. 

Mr.  Fazakerley.  Did  you  know  of  any  other 
CrafUman  besides  Mr.  Francklin's  P  Or  did 
yon  ever  know  that  your  mistress  bought  any 
Craftsman,  but  from  Mr.  Francklin  P 

Goram.  No. 

Mr.  Fazakerley.  Is  Mary  Dewy  servant  to 
Mrs.  Dodd  ? 

Goram.  Yes. 
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Mr.  FagakerUy,  Did  not  she  send  bar  fbrtbd 
Graflnnaof — Garam,  No. 

Att,  Gen.  Call  Jobo  Smith  (aforetaid)  who 
apfieara.  Look  oo  that  paper.  [Here  another 
of  the  Craftsman,  of  the  3d  of  January,  was 
produced.]    Wliere  bought  you  that  paper? 

Smith,  At  Mrs,  Smith's  under  the  pazzas, 
•t  the  Royal  Exchange. 

jf  •  Gen,  Do  too  remember  when  t 

Smith.  The  9th  of  January,  the  same  morn- 
ing that  I  bought  at  Mr.  Francklin's. 

Att.  Gen,  Of  whom  bought  you  it  T 

Smith.  Of  her  senrant. 

Att.  Gen.  What  is  her  name  f 

Smith.  I  know  not. 

Att.  Gen.  Are  you  sure  that  it  the  same 
paper?— Smi^A.  Yes. 

Att.  Gen,    Did  you  mark  it  ?— SmiVA.   Yes. 

Att.  Gen.  Call  Mrs.  Ann  Pierce.  (Who 
appears.)    Did  yon  keep  a  shop  formerly  ? 

Mrs.  Pierce,   Yes,  though  not  now. 

Ati.  Gen.  How  long  ago  is  it  since  you 
kept  it? 

Mrs.  Pierce.  About  three  or  four  months. 

Att.  Gen,  During  Uie  time  of  your  keeping 
s  shop,  did  you  sell  the  Country  Journal? 

Mrs.  Pierce.  Yes. 

Att,  Gen.  Where  bought  yon  them  ? 
.  Mrs.  Pierce.  1  never  went  myself. 

Att.  Gen.  Whom  sent  you? 

Mrs.  Pierce,  One  David  Davies. 

Att.  Gen,  To  whom  sent  you  for  them  ? 

Mrs.  Pierce,  To  Mr.  Francklin. 

Att.  Gen,  Can  you  remember  ynu  had  any 
Craftsman  of  the  8d  of  January  last? 

Mrs.  Pierce.  To  be  sure  1  had. 

Att.  Gen.  Who  went  for  them  ? 

Mrs.  Pierce,  My  man. 

Alt.  Gen.  Did  you  ever  send  any  body  else  ? 

Mrs.  Pierce.  I  cannot  tell. 

Att,  Gen,  I  would  desire  you  to  recollect 
who  fetched  those  of  the  2d  of  January. 

Mrs.  Pierce,  He  always  fetched  them. 

Att.  Gen.  What  number  had  you  the  2d  of 
January  ? 

Mrs.  Pierce,  I  cannot  tell  exactly  the  num- 
ber; but  I  have  generally  about  7/.  a  week  to 
pay  for  the  Crafteman. 

Att.  Gen,  Did  you  pay  for  them  of  the  8d  of 
January  ? 

BIrs.  Pierce,  He  had  always  about  7/.  a 
week,  or  upwards. 

.    Att,  Gen.   But  do  you  remember  that  you 
paid  for  them  of  the  9d  of  January  ? 

Mrs.  Pierce.  1  do  not  remember  that  in  par- 
ticuhir;  for  it  was  about  that  time  1  was 
married. 

Att,  Gen.   Did  you  pay  for  them  yourself? 

Mrs.  Pterce.  No:  but  my  servant,  David 
Davies,  did. 

[Cross-examined.] 

Mr,  BootU,  You  said,  yon  did  not  always 
send  your  man,  David  Davies,  for  them  ? 

Mrs.  Pierce,  You  are  mistaken ;  for  1  said  1 
did. 

.    Mr,  BootU*    Can  you  omj,  on  your  oath^. 
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mistress,  that  you  paid  for  these  Crafbman  tba 
Snd  of  January  in  particular? 

Mrs.  Pierce,  I  shall  not  answer  yoa. 

Mr.  Boetle.  Who  bid  you  not  to  answer  me? 
You  shall  do  it. 

Mrs.  Pierce.  I  don't  know  you.  [Here  the 
Judges  reprimanded  her,  and  desired  her  to 
give  an  answer,  which  she  did  thus.]  I  be* 
fieve  I  paid  him  tlie  money  for  the  Craftsman 
•f  that  day,  as  well  as  for  those  of  other  days. 

Mr.  Bootk,  Don't  these  papers  pay  duty  ? 

Mrs.  Pierce,  f  do  not  know. 

Mr.  Witlee.  Call  David  Davies.  (Who  ap- 
pears.)  Were  you  employed  by  Mrs.  Piero^t 
before  January  the  8d,  to  fetch  in  her  Joumala? 

David.  Yes. 

Mr.  Willet,  Did  yon  fetch  in  the  Craftsman 
among  thereat? — JJmnet.  Yes. 

Mr.  Willei.  Where  did  yon  go  for  these 
Craflsqaen  ?—Davteff.  To  Mr.  Francklin's.    ,^ 

Mr.  Willa.  Did  you  go  any  where  else  Ibr 
them  ?— Dariet .   No. 

Mr.  Willet.  Can  you  remember  that  yomt^, 
fetched  the  Crafisman  the  3d  of  January  last  ? 

Dopoiee.  Yes.  . 

Mr.  Wilki.  Yon  did  buy  all  tl|e  Crafbmen  of 
that  month  at  Mr.  Francklin's— 1  mean,  all 
that  jTOU  bonght  ? 

David.  Yes. 

91  r.  Willd,  When  you  carried  the  mooey  . 
for  them,  to  whom  paid  you  it  ? 

David.  Sometimes  to  Mr.  Francklin,  and 
sometimes  to  his  servants. 

Mr.  Willd.  Can  yon  say,  particularly  fpc 
the  month  of  January  last,  that  you  paid  the 
money  to  his  servants  ?—Dav<ef.  Yes. 

Mr.  Willd.  Did  yon  continue  to  pay 
weekly,  all  the  month  of  January  last,  for  what 
yon  boufifht  of  these  papers  ? — David.  Yes. 

Mr.  Willd,  Had  you  any  of  these  Crafts- 
man any  where  else  that  month  ? 

David,  No. 

Mr.  Wilies.  Can  you  remember  how  many 
you  bought  of  the  2d  of  January  last? 

David.  No. 

Mr.  Willd.   How  much  paid  you  a  week  ? 

David.  About  7/.  a  week  ;  b^usel  fetch- 
ed between  40  and  60  quires  weekly. 

[Cross-examined.] 

Mr.  Strange.  Can  you  recollect  so  exactly, 
as  to  tell  that  you  fetched  and  paid  for  the 
Crafisman  the  2d  of  January,  and  for  all  that 
month? — David,  Yes. 

Mr.  Strange.  How  can  you  be  so  patticufar 
as  to  that  month  ? 

David.  Because  I  did  it  weekly  before  that 
time. 

Att.  Gen,  There  is  another  thing,  which  I 
shall  name,  which  will  likewise  prove,  that  the 
defendant  published  the  CrafUman  of  that  day ; 
and  that  is  the  sump-doty,  which  is  one  shil- 
ling, paid  for  every  advertisement ;  and  here  1 
shall  shew  to  your  tordsbip,  that  he  paid  for 
the  duties  of  that  day,  and  for  3b  advertisemeoU 
of  the  same  day,  which  ia  exactly  the  nnmber 
contained  in  that  day's  Crafisman.'  Call  Mr. 
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Iamdis.  (tVh<ya]ipeani.)  What  ofiic«r  are  trnif 

Lunnis,  Ao  assiidant  to  the  Regifter  or  the 
Starop-ofllee. 

Att,  Oen,  Do  yon  krfow  any  thmg-  of  the 
account  of  the  stamp-duties  at  the  offi^  P 

Lunnit,  Yes. 

Att.  Gen.  Have  yon  the  hookf 

Xttfintf.  Yes. 

Att.  Gen.  Prodiioe  it.  (Here  it  wu  pro* 
daoed.)  What  is  that  book  f 

Lunnii.  An  acoouotoftbeadTertlsemeatsio 
every  paper. 

Att.  Gen.  Is  that  the  original  of  the  Stamp  • 
offioe^book? — Lunnii.    Yes. 

Ait.  Gen.  Yoo  knoir  what  entriea  there  are 
in  it  concerning  Mr.  Francklin  ? 

Ltinnif.  Yes. 

Att.  Gen.  What  are  these  entries? 

iMnnit.  They  aro  from  ahoot  13th  of  May, 
1727,  to  this  time,  weekly  and  monthly. 

Att.  Gen.  Who  paid  for  them  f 

Lunnii.  Sometimes  Mr.  Franeklin,  and 
ienietimes  his  semints. 

Ait.  Gen.  Was  the  payment  made  hi  his 
own  name  always  ? 

JLnnntV.  Yes,  in  h>s  own  name. 

Att.  Gen.  Are  there  any  advertisements  that 
relate  to  the  2d  of  January  last  ? 

Lunnis.  Yes,  38. 

Att.  Gen,  Were  they  paid  lor  f 

Lunnis.  Yes,  in  Mr.  rrancklin's  name. 

Ati.  Gen.  Riisad  the  entry.  [Here  it  was 
read.  The  purport  was,  ReceiTra  the  99th  of 
Joly,  fbr  tiie  duty  of  38  adTCrtiieiiieBts,  Bcc. 
Ibrtlie  9(1  of  Janoary  last] 

Att.  Gtn.  That  is  the  exact  nnmber  in  the 
CnlfUman  of  that  day. 

[Cross-examined.  ] 

Mr.  Stranse.  Do  yon  receive  the  money  ? 

Lunnit.  No. 

Mr.  Strange,  How  can  yon  tell  that  he  pays 
II  then? 

Lunnit.  Became  I  make  it  op  to  his  ac- 
count 

Mr.  Strange.  Do  you  know  it  yourself? 

Zttnhtf.  No. 

Mr.  Strange.  Ai%  the  papers  hfou^^t  to  the 
office,  and  are  you  the  person  that  receives 
them  ? 

Jfjunnh.  I  am  the  p^riMn  that  takes  in  and 
registm  the  number  of  the  advertisements,  am! 
"gives  a  note  or  an  accotmt  thereof,  to  himself, 
or  the  person  that  brings  the  papers. 

Mr.  Strange.  What  time  does  the  set  relate 
to  the atl verti^tments  being  paid P 

*  Lunnis.  1  donH%now. 

Mr.  Strange.  An  you  make  out  the  warrants, 
mp(l  keep  account  of  the  advertisements,  ex- 
jvitin  it ;  what  is  its  nature?  Does  your  war- 
rant rxpi'ess  thenAmherof  the  advertSsements, 
end  the  tnim  to  life -paid  fbr  them? 

Lunnis.  Yes,  ' 

Itlr.  Strang.  Fbr  What  porpo^  do  Toii 
mAeitoiU? 

Lunnis.  After  I  tare  made  it  oat,  I  give  it 
ifito  'the  HeccS'ier^i  t^fioe*  ni  thctt  nrto  ibt 


OemptroMer'f,  whieh  is  a  cheek  en  the  He- 
ceiver's  office ;  and  then  Mr«  Franeklitf  hitb  a 
receipt  mr  it*, 

Mr.  Sttmige.  Who  receives  Ihe  money  fbr 
these  advertiitemeBts,  which  yen  make  oat  the 
warrant  fbr? 

iMnnh.  They  at  the  ReeeiverHi  effioe? 

Att.  Geni  Call  Mr.  Wahb.  (Who  appem.) 
What  place  are  voa  in,  in  the  Stkmp-emcef 

Webb.  A  cleric  in  the  Reeeiver*a  office. 

Att.  Gtn,  Are  yoa  a  swomelerirf 

Webb.  YeSf 

Att.  Gen.  Can  yon  ifivean  oeoomit  of  wnj 
receipts  had  of  Mr .'Franeklin,  on  acoonilt  of  his 
ad?ertisemf*nt8  the  'id  of  Janoary  last  ? 

Webb.  lie  had  one  in  July  htft. 

Atl.  Gen.  Do  you  know  if  tlie  advertiec- 
ments  of  the  2d  or  Janoary  were  included  in 
tile  money  ?—ire6fr.   loannectell. 

Att.  Gen.    In  whose  name  received  yoo  it  T 

Webb.   InibenaaseorMr.Fraiioklin. 

Att.  Gen.  Whether  or  not  did  yoo  receive 
any  money,  on  the  accoont  of  his  adfertfae- 
menta,  before  that  tifpe  P 

Webb.  Yes,  I  leoeived  aomethifif  en  that 
account. 

Att.  Gen.   Was  it  a  long  time  befiMna  Jaly  ? 

Webbt,   1  cannot  jostly  remember. 

Att.  Gen.  How  mnch  was  it  yoo  reedi^ 
the  20lh  July  ?— IfeM.  About  10/.  18ff. 

Att.  Gen.  Where  goes  tliat  receipt? 

Webb.  To  the  Comptroller's  office. 

Att.  Gen.  Call  Mr.  Scot.  (Who  appears.) 
What  is  your  office? 

Scot.  1  am  in  the  Comptroller's  office. 

Att,  Gen.  Have  yoo  an  account  of  any  mo- 
ney fKiid  on  accoont  of  advertisements  m  the 
Crafuman  the  2nd  Janoary  hist  ? 

Scot.  I  have  them  for  the  wlnrfe  month ;  but 
not  the  day. 

Att.  Gen.  What  come  they  to? 

Scot.  TVn  pounds  eighteen  shillings. 

Att.  Gtn,  In  wfiooe  name  was  it  paid? 

Scot.  In  the  name  of  Mr.  Franckhn. 

Att,  Gen.  Were  there  any  more  paymeoti 
befbre  ?— Srol.  Yes. 

Att.  Gen.    Who  paid  them  ? 

Scot.    I  cannot  tell. 

Att.  Gen.  On  Mrliose  iKTceont  were  they 
paid  ?—Scot,  On  Mr.  Francklin's. 

Att.  Gtn.  Have  yoo  got  any  warrants  ? 

Scot.  Yes. 

Att.  Gen.  Have  yoo  sfot  a  particolar  war- 
rant for  every  oiomh  ?—iSJr6f.  Yea. 

Att,  Gen.  Look  oot  the  warrant  for  the 
fflontii  of  Jantmry. 

Here  it  was  read.  Tlie  porport  was.  That 
Uiere  was  received  lOL  18<.  en  Mr.  Frandkhn's 
account. 

X.  C.  J.  What  is  the  natniv  of  that  war* 
rant?- 

Scot.  It  is  a  warrant  given  from  eoe  office 
to  ano|her,  containing  the  nninlier  of  tim  a^ 
vertisetuents,  and  som  fbr  the  duty. 

Att.  Gen,  My  lord,  the  other  side  havo 
ewoe^  that  Ihert  Wen  difbeenen  Wt»eea  hie 
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lite  majeirfy  a«d  tha  kiagofSpM,  Iwcawe  we 
iMve  fully  proved  it ;  mil  Un^  fty  we  ba?c 
shewn  no  e? ideooe  of  aar  ditferenee  bHwoeB 
hit  kte  majettr  tnd  bift  afiiciy  aad  tlie  king  of 
Spttioy  whiek  I  apprelMnd  we  Iratf  e  ;  ibouf  b, 
•0  I  wid-bcfore^  it  is  nol  mslerist :  but,  if  tbejr 
'fileaw,  I  shell  oell  olber  wiliwsiis  to  pro? e  it 
tmtber;  nerttcofairlT  dKffersecesrehitiiigrtotbe 
Detob,  wbo  cisimed  tbe  sole  tnide  to  4be  East 
Indies,  ezcl«iire  of  ell  Ibe  subjieets  of  the  em* 
peror,  he  sod  yet,  my  lord,  by  tbe  d6th  Arti- 
cie»  Spain  stipulates  to  let  all  tbe  sat^ects  of 
tbe  eaiperar  cnfoy  the  same  privileffes  as  tbe 
United  ProTinces;  wbioh  is  an  iamctMm  of 
tbe  treaty  of  MoBBter^  1648.  Call  Mr.  Pay- 
iant. 

Ur.  TayMtaat  appears. 

Att.  Om,  Mr.  Piaysant,  five  an  aecoont  of 
these  papers. 

Ptytani.  IbnyngbttbenifrommylordHar* 
riogtoo'i  office. 

Att.  Oen.  What  is  their  import  ? 

Pa^mnt.  They  contain  tbe  aooesMon  of  the 
States  General  to  the  treaty  of  Hanofer. 

Ati.  Gtn.  Are  they  ke^  there  ? 

Payment,  Yes. 

Att.  Gen.  Is  the  Act  of  Aeeesrion  enrolled? 

Ps^ssfi/.  Yes;  but  this  is  tbe  original  one. 

Mr.  FoMakeri^.  My  lord,  I  apprehend  tbe 
enrolment  is  a  proper  eTidenoe. 

Here  that  part  of  it  was  read  and  interpreted, 
(It  beiog^  in  French)  which  coinplaioed  of  the 
infraction  of  the  treaty  of  Miuiiler,  made  in 
1648. 

Att.  Gen.  By  this  Act  of  Acoenion,  which 
was  aboQt  a  tew  months  after  the  treaty,  the 
Dutch  insist,  that  it  ia  wboMy  their  right  to  en- 
joy the  sole  privileges  of  tradng  to  tbe  £ast 
Indies,  exclosiveof  all  tbe  subjects  of  tbe  em* 
peror,  &c.  and  oecordinffly  they  enter  into,  or 
accede  to  the  treaty  of  Hanover ;  which,  I 
think,  is  a  suflkient  evidence  of  differences 
sobsisting  betwee^  his  late  majesty  and  his  al- 
lies, and  the  king  of  Spain.  We  shaH  not  lake 
0p  any  more  time  in  examinia|f  other  witnesses, 
for  a  fnrther  proof  of  the  information  against 
the  defendant ;  having,  as  we  afiprehend,  suf- 
ficiently proved  it  already. 

Mr.  FaxakerUy*  My  lord,  and  gentlemen 
eftbejory,  lam  esnnsel  for  tlie  defendant.  As 
the  king's  connsel  hare  been  seiy  long,  and 
thought  nothing  unnecessury  ;  and,  inoeed,  I 
cannot  help  saying,  that  I  think  a  fpreat  deal  of 
labonr  and  pains  have  been  made  use  of,  to  shew 
that  the  defendant  is  guilty  of  tbe  fact  of  ^- 
iicaticKi ;  and  I  believe  it  was  only  to  give  a 
reasonable  suspicion  thereof,  because  it  was  not 
sofficieatly  p^ved  by  the  finit  witnes,  and 
Ihey  have  spent  about  one  hour  and  a  half  sinea, 
to  support  that :  so,  gentlemen,  1  hope  that 
you  will  not  think  that  they  have  sufficiently 
proved  tbe  informatioa';  and  that  you  will  net 
rest  on  what  the  ^rst  wicbemeays  as  a  Ail 
fsee^  wbemee  liabte  l»nfraaeeutwn  jm  the 
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dffcndat  But  laMfebead,  that  of  a  prints, 
isdiftrantfroma  fuslialier ;  and  that  a  prinler'ia 
bosinem  relates  to  all  the  subieets  of  the  king- 
dom, and  he  may  easily  be  ioaposed  upon.  Am 
to  their  evidcnoe,yoo  will  find  that  they  ei>> 
tirely  seem  to  rely  on  tbe  first  witness,  wbo 
says,  he  went  to  Mr.  FraachUn's  shop,  and 
that  be  was  huay,  and  that  be  iatenrnptea  bin^ 
by  asking'  him  lor  some  of  tbe  JonmaJs  of  thai 
(my,  and  that  be  did  not  deliver  them  himself* 
Now,  as  lie  asked/or  Journals  in  general,  an4 
did  not  tell  whose  \  and  that  he  was  busy,  and 
did  not  deliver  auv  to  that  witnew,  nor  reeatin 
any  money  from  him ;  and  bow  be  came  by 
these  Joomab,  it  is  not  known ;  he  might  hnm 
some  in  his  pocket  that  he  got  clsewl^re,  and 
by  mistake  put  his  mark  to  them:  bmides^ 
there  were  only  two  of  these  Journals  produced. 
As  to  the  fast  of  the  witnesses,  they  are  only 
brought  in,  in  order  to  endeavour  to  snppork 
this  first  witnem's  evidence,  and  to  prove  that 
they  received  Jouraab  from  the  defendmit'b 
servants  only,  and  paid  the  aMmey  to  them.  Aa 
to  the  Htamp-office  accounts  or  Dooks,  I  sup« 
pose  they  only  shew  what  money  is  raised  t» 
the  crown :  so,  gentlemen,  I  believe  it  will  de*« 
pend  chiefly  on  we  evidence  of  the  first  wit* 
new ;  and  the  defiendant  is  punishable  for  nonn 
but  these  two  Journals  produced  (if  be  is  gnikv 
of  that ;)  for  if  he  had  aold  a  thousand  more,  it 
signifies  nothing  to  this  information.  I  shall  not 
trouble  you  with  other  obeervations  on  it  |  bal 
only  take  notice  of  tbe  gveat  conveniency  of 
pnbiisbing  letters  of  this  kind,  and  other  news. 
Gentlemen,  it  is  well  known  that  newspapen 
are  allowed  not  only  in  this,  but  in  other  na- 
tions ;  and,  indeed,  it  is  reasonable  that  private 
people  should  know  these  news  as  well  as 
others :  and  therefore,  when  we  are  under  n 
case  of  this  kind,  we  ought  not  to  be  strict  in 
scsnniag  things  that  come  fr6m  foreign  parts  ; 
for  to  do  so,  ma?  put  many  under  great  diffi« 
cnlties ;  and,  indeed,  if  men  were  to  be  pu- 
nished therefore,  it  would  be  a  great  means  to 
have  no  news  at  all  published  ;  for  it  is  an  easy 
tbinff  to  scan  them  amin :  and  therefore,  gen* 
tiemen,  when  you  are  in  a  case  of  4his  kind, 
oonsiderhow  osany  wimesses  they  bare  pro- 
duced against  the  defendant,  and  that  none  of 
tliem  proves  any  thing  but  tlie  first,  on  whom 
(as  1  said  before)  they  seem  entirely  to  rely :  I 
hope  they  are  persons  of  veracity,  or  else  they 
wooM  not  have  produced  them.  Next,  do  yon 
think  that  the  defendant  did  it  out  of  a  crimmal 
design?  And  I  think  it  is  pretty  hard,  unlesa 
this  seem  eittensely  plain,  and  unless  he  waa 
ofiending  in  bis  mind,  as  the  counsel  on  the 
ether  aide  have  alleged,  and  endeavoured  to 
make  out  (though,^  think,  they  have  not 
proved  it)  Next,  1  would  faave  you  take  no* 
tieeoftbisinformatfon  in  tbe  general:  he  is  in- 
dicted of  two  oflbnoes ;  tbe  one  is  only  to  sup- 
port tbe  other :  tbe  second  he  is  not  guilty  of, 
heeanse  they  have  produced  no  evidence. 
Again,  tbe  next  thing  they  have  proved  is  only, 
that  be  is  guiky  of  3m  publicniien  (letme:get 
fM(rfaamMhaiI«iO  tboogbitbiAkJUaii 


S  GEORGE  n. 


«1] 

iDDOoettt.  Ocntieiiicii,  yon  eaooal  Uil 
te  the  evidence  tbat  mUb  been  g^veo  yeo ; 
md  therefore  1  hope  you  will  not  thiiik  Umt  he 
it  gtiiltv  of  toy  thing  further,  I  mean  the  net 
ef  publication.  Next,  take  notice,  that  there 
•re  a  great  noaDV  aggrarationa  in  the  inforina- 
IJKin ;  fo  that  if  yon  find  the  verdict  general, 
then  theae  aggra? ationa  must  be  publiabed  on 
Ncord,  and  he  puniabed  for  them.  For,  firal, 
in  the  information  it  ia  Uid,  **  Tbat  there  were 
■everal  differeocea  and  controteraea  between 
Imb  late  mojeetT  and  divera  princcaand  foreign 
fltatea,  being  hu  allien,  and  the  king  of  Spain." 
I  ahall  not  trooble  you  with  any  thing  con* 
earning  thii ;  but  only  name  the  laat,  to  wit, 
the  accession  of  the  Dutch,  which  leavea  it 
where  we  found  it ;  for  the  time  laid  in  tlie  iu- 
Ibrmation  was,  that  the  diflferancea  were  ante* 
cedent  to  the  treaty  of  Hanover,  which  was 
made  the  SOth  of  Sqitember,  1795.  But  the 
eridence  they  hare  produced  is  about  a  year 
after  that,  to  wit,  about  Augnrt,  1796 ;  and 
pobably  there  miffbt  have  been  no  difference 
at  all  then.  I  shall  go  on  to  make  a  few  ob- 
aarrations  on  the  rest  of  the  matter  charged ; 
10  wit,  **  That  he  intended  to  disturb  and  dis- 
quiet the  happy  state  of  the  public  peace  and 
tranquillity  of  this  kingdom,  and  likewise  to 
traduce  and  vility  the  admiuiatration,  and  his 
present  majesty's  principal  officers  and  minia- 
tcrs  of  state ;  and  to  repreaent  them  as  persona 
•f  no  integrity  and  alnlity,  and  as  enemiea  to  j 
the  public  good  of  this  kingdom ;  and  likewiae 
to  reflect  on  tbe  king :"  Far  be  it  from -me  to 
think  that  his  miyesty  ouq^ht,  in  any  wise,  to  be 
reflected  on ;  and  I  think  my  client  is  of  the 
same  opinion,  and  that  he  would  abhor  any 
thiiijr  to  the  contrary  ;  and  tlierefore  1  appre- 
hend, tbat  there  is  nothing  in  this  paper 
(take  it  in  the  strongest  sense)  tliat  shews 
any  desijp  of  reflecting  on  his  majesty;  and 
auppose  It  does  on  his  m'ui'isters,  yet  not  one 
of  his  mintslers  have  been  yet  mentioned,  on 
wbom  tbe  reflection  is  said  to  be  made.  Soine- 
timea  it  is  said,  that  a  reflection  against  the 
ministers  is  one  against  the  king:  but,  with 
aubmissiou,  I  think  it  is  not ;  for  princes  may 
sometimes  have  the  misfortune  of  bad  ministers, 
as  well  as  private  persons  have  the  mbfortune 
of  bad  servants ;  but  I  believe  that  nobody  can 
imagine,  that  his  majesty  h%th  any  such  mi- 
nisters. And  tben  observe,  what  have  the 
king's  counsel  opened,  with  respect  to  the  pre- 
sent ministers  or  his  majesty  ?  What  evidence 
have  tbey  given  of  the  defendant's  reflecting 
on  these  ministers  in  the  Hague  letter?  I  ap- 
prehend, there  hath  none  at  all  been  given,  but 
wbat  intirely  depends  upon  tbe  construction  of 
that  paper  itself;  and  therefore,  in  cases  of  this 
kind,  the  question  is.  How  you  are  to  construe 
that  paper,  especially  when  there  is  an  infor- 
mation thereon  against  any  person  supposed  to 
be  the  publisher  thereof  ?  The  gentlemen  of  tbe 
other  side  have  told  you,  tbat  you  are  to  un- 
derstand it  in  tbe  same  sense  as  any  other  per- 
son does  ;  but  I  apprehend  you  ar^  not  to 
judge  so,  because  here  is  a  proMCUtioa  agaiait 
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a  person,  whcreio  Acts  are  imileiiakcii  te  be 
proved,  which  if  done,  will  subject  the  peraon 
to  punishment ;  and  that  you  arete  find  a  ver- 
dict according  to  the  evidence  hud  before  you  ; 
for  there  is  a  great  difference  between  one  per- ' 
aon*a  reading,  imderstanding,  and  judging  ot  it, 
for  his  own  information,  and  another's  doing  it, 
CO  a  prosecution,  in  oi^  to  convict  or  aeqoit 
the  person  charged :  so  that  the  question  here 
is.  Whether  you  think  that  the  defendant  is 
guilty  of  reflecting  upon  the  present  ministen 
of  Great  Britain,  or  not,  upon  the  ooustmetioii 
of  that  paper,  and  upon  Slue  consideration  of 
what  follows  ?  Thougii  I  think  be  is  not :  fiir 
you  have  beard  mentwned  to  you,  from  the  - 
several  treaties  oi>ened,  as  well  as  from  the 
Hague  letter  itaelr,  that  tliere  are  several  conrtt 
mentioned  aa  well  as  Great  Britain  ;    to  wit, 
PriMsis,  France,  Spain,  and  Germany;  and 
that  tbe  words  **, certain  ministers"  mi^  have  A 
reference  to  the  ministers  of  one  of  those  courts, 
and  not  to  the  court  of  Great  Britain  :   and  I 
hope  you  bave  a  better  opmion  of  bis  maiestv's 
present  ministers  of  state,  than  to  think  tnat 
the  expressions  are  applicable  to  fltem ;  and, 
indeed,  when  you  are  to  make  a  constroction 
on  that  paper,  you  must  conaidcr,  and  juitoe 
»for  yourselves,!  Whether  tbese^ministers  de- 
serve such  things  to  be  said  of  them,  or  not  f 
And  1  hope  you  will  be  of  tbe  same  opinion  as 
I  am  of ;  which  is,  that  they  deserve  them  not. 
In  the  beginning  of  that  Hague  letter  the 
words  are,  **  A  rumour  bath  been  for  some 
time  privately  spread  about,  tbat  a  misunder- 
standing will  soon  discover  itself  between  the 
allies  of  Seville ;  and  tbat  certain  ministers  are 
endeavouring,"^c.  The  gentlemeu  on  tbe  other 
side  are  pleased  to  say,  that  these  words  ■*  certain 
ministers"  must  be  anderstood  of  tbe  ministers 
either  of  Great  Britain,  or  France,  or  Spain ;  but 
I  beg  leave  to  say,  that  no  such  inference  can 
be  naturally  drawn,  or  that  no  other  ministers 
of  any  otlier  court  can  be  intended  but  one  of 
these  three.     Then  the  letter  goes  on,  snd 
saya,  **  that  certain  ministers  havinff  at  length 
found  out,  that  too  close  an  union  with  France, 
and  a  war  upon  the  foot  of  the  treaty  of  Seville^' 
is  quite  against  the  grain  of  the  people,  are 
endeavouring  to  bring  about  an  accommodation 
with  the  emperor."    The  gentlemen  sa^,  that 
this  must  bo  applied  to  the  ministers  of^  Great 
Britain  only.    Gentlemen,  I  believe  any  mi- 
nister of  any  court  whatsoever  must  be  cf  that 
opinion,  and  that  it  ia  not  fitting  that  there 
should  be  a  war  on  the  foot  of  any  treaty;  and 
I  hope  tbat  all  the  miniaters  of  these  three 
courts  are  of  the  same  opinion ;   thoup^h  the 
gentlemen  wonid  fix  it  only  upon  the  ministers 
of  Great  Britain :  nor  can  1  see  how  it  can  be 
said  or  applied  to  our  ministers,  when  the  fol- 
lowing words  are  mentioned,  to  wit,  '^  that 
certain  ministers  having  at  length  found  out, 
that  too  close  an  union  with  France."    Why 
shoidd  this  be  mentioned  as  a  reason  of  its 
being  applicable  to  the  ministers  of  Great  Bri- 
tain?   Have  not  we  had  all  this  time  an  al- 
a  dose  aUiaoce,  with  Fnoco?  And  ca» 
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Solbal, ., 

to  the  ninUten  of  other  cmiTla.  GentletDeo,  I 
will  ukeklinle  notice  of  •bBtlha  Iria^'i  couo- 
M  nid,  wilb  rnpect  to  these  wonli  *'  oertaia 


France,  because  that  tbeae  words  "  certain 
rainiMm  hafing'  at  len^ftb  foand  out,  that  too 
doae  an  noioii  with  France,  and  a  war,"  tea. 
exduded  the  nikii»t«ni  of  Fnocc;  thoagh  I 
appreheiMl,  ik  1  hiiTe  aaid  alrcadj,  that,  trom 
thence,  tbey  are  more  applicable  lo  lh«  minia- 
ten  of  other  coarta  than  onr'a.  Then  tber 
told  yon,  that  (heae  word*  "  certain  mioiitera'' 
could  not  reftr  to  the  mmiMera  of  Spun,  be- 
caiue  of  the  ill  effeda  irbich,  the  letter  men- 
tiooa,  wnuld  follow,  on  endearoiiriD;  to  brin^ 
•boat  ao  aceommiMlation  with  the  emperor,  one 
of  whieh^  called  «  neceaaary  effect  i  "  Ado- 
tber  neceMBry  effect  (lor  M  1  think  I  may  call 
'  it)ofaaeha  n>eaiure,  al  present,  will  be  a  con- 
,  joDctioo  ef  France  and  Spam  ;  aod  a  certain 
court  may  ha*e  tlie  mortification  to  see  those 
two  courts  united  a^«iast  them  more  strongly 
than  ever,  by  tbeir  eilraordioary  manigement,'* 
tut.  Genileniea,  how  is  it  possible  to  apply 
this  (A  tb»«ourt  of  Great  Britain,  or  its  ihtois- 
ten,  when  we  were,  at  the  same  lime,  in  amity 
aod  alliaoce  with  Fraooe;  and  likewise  when 
there  was  an  alliance  or  treaty  entered  into  be- 
tween Great  Britain,  France,  and  Spain?  Was 
there  any  likelihood  for  us  to  see  such  a  cun- 
JDoation  f  Again,  the  kbg's  coansd  said,  that 
It  would  be  bard  for  m  to  tell  what  ministera 
were  meant  by  these  espressiona:  lo  tliia  I 
tBuat  answer,  that  [  think  it  will  be  very  buA, 
iDdecd,  to  make  a  publisher  liable  to  be  pnnish- 
cd,  because  be  cannot  explain  or  make  oat  a 
piece  of  foreign  news  tent  liim  ;  especially 
when  the  other  side  hath  got  all  the  treaties  ol' 
the  public  affairs  in  their  on-n  cuitody :  for  my 
part,  1  knniT  nothing  about  them,  and  I  am 
aun  that  my  dienl  knows  as  litllc ;  anil  tbere- 
fan  1  don't  tbink  that  this  piece  of  news  is  any 
reflection  on  our  present  ministers,  especially 
ifyoticompareit  with  their  actions  and  merits; 
umI  consequently  you  noulil  not,  1  liope,  make 
a  person  guilty  ot  that,  when  you  cannot  say, 
that  that  char^  is  the  least  appfjcDble  to  ihenoS 
■ad  I  hope  that  you,  and  every  person  here. 
hare  a  better  oiunion  of  our  present  ministers ; 
and  therefore  hope,  that  yon  will  put  such  a 
constructioa  on  it,  at  that  it  is  not  a  reflection 
OG  ibem,  and  consequently  that  you  will  not 
SmI  the  defendant  Kuilty  of  publishing  any 
Mbri  Bgninst  them,  thougli  he  csnnnt  esplatn 
that  piece  of  foreign  news.  The  gentlemen  of 
the  other  tide  say,  that  then  are  other  parts  or 
cxpresnons  in  the  paper  that  giro  a  light  to  il, 
■oeh  aa  Germanized  patriots :  I  don't  pretenil 
to  underataod  the  meaning  thereof,  and  I  hope 
joa  will  as  litile  pretend  thereto:  tbey  said. 
tbey  who  were  enemiev  to  the  minislry  were 
calied  so ;  bat  aa  tbey  hare  gif en  no  evidence 
thereof,  you  are  not  In  take  notice  of  it.  Again ,  < 
tktf  Mji  tliiU  iheat  worda;  "tttM  immcdiata 


effint  inajr  be  the  MiaoK  of  that  Ta*t  picdg* 
<rhioh  Spain  batb  at  thia  time  in  ber  hands" 
serre  10  apUn  and  refer  to  the  court  of  Great 
Brilua,  wutflt  tbey  have  given  no  eridenc* 
thereof;  nor  do  1  see  why  Ibis  should  be  ap- 
plied lo  GicM-Britain  only,  became  there  ar« 
olbercoorta  or  states  that  hare  eansiderabl« 
«oeki  and  effects,  that  rosy  ha  applicable 
thereto.  And  then  they  mentioned  another 
thing;  which  tbey  wanted  t»  make  the  ei- 
presBon  refer  to  Great  Britain,  which  is,  **  that 
the  miottten  had  been  undoing  what  tbey  had 
been  doing  for  fire  years  past ;"  which  tbej 
ssy  cartMS  it  bach  to  the  treaty  of  Hanorer. 
entered  into  in  September,  1795 :  bnt  I  think  ii 
proper  to  remarfc  to  you,  that  the  ventlemeB 
ihemselres  hare  acquainted  yen,  that,  about 
that  time,  the  Ddlch  were  as  Btteh  dtasatisAed 
as  we  were(  «nd  tbevcTot*  I  think  it  b  hard 
to  eonjadure  wboM  mioistera  are  meant  hf 
that  expression.  Gentlemen,  I  shall  not  trou- 
ble  you  with  further  ofaaemtiona  on  that  paper ; 
but  leare  it  to  yoor  own  consideration :  only 
oheerre,    though    the   king's    counsel   were 

e 'eased  lo  say,  that  the  Hague  letter  was  of  an 
nslish  growth,  yet  theyliaTe  not  prOTed  it 
to  be  so,  nor  hare  Ibev  toM  yon  wno  it  the 
anlborof  it;  though  I  think,  from  the  import 
of  it,  it  pfauoly  appears  to  be  of  a  fi>reini 
growth,  and  is  placed  onder  the  arliete  of  to- 
r«gn  news :  and  we  can' prove,  that  (if  we  bad 
not  been  Ilepti*ed  of  the  mesne  of  doing  it)  tha 
letter  came  from  abroad  as  a  piece  of  fureisn 
for  you  are  to  consider,  that  when  too 
ml  was  seised  open  that  account,  the 
persons  employed  therein  broke  open  bis  scni- 
tore,  and  searched  his  pockets,. and  took  away, 
in  ■  most  nnwarranlable  manner,  his  papers 
snd  letten,  and  other  tilings,  which  tbey  still 
retain ;  and  amongst  the  rest,  this  Hague  let- 
ter, which  has  deprired  him  of  sonv  part  of  bis 
defence,  by  disaUing  him  lo  produce  that  let- 
ter, thongb  he  is  expected  to  produce  that  oii- 
^nal  letter  still,  which  is  impossible  to  be  done 
now;  therefore  we  expect,  when  you  consider 
these  circumstances,  that  you  will,  in  pohit  of 
erideoee,  expect  less  from  ns,  and  more  from 
tbero.  1  shal)  rfbt  trouble  yon,  at  present,  any 
further.  My  lord,  I  apprehend  they  hare 
failed  in  the  description  of  their  pretended 
libeli  they  bare  tailed  it  a  certain  false,  scan- 
dalous,  and  seditions  libel,  (intituled,  NP  sss, 
The  Country  Journal }  or,  the  Crafisman,  by 
I  Caleb  D'Anrers,  lie.)  I  spprehenii  that  tbii 
number  S35,  being  at  the  end  of  the  paper, 
cannot  be  the  title,  or  any  part  of  it ;  1  belicre 
there  bare  been  tome  precedents  to  the  con- 

L.  C.  J.  1  don't  know  how  yon,  or  any 
other  penon,  can  dhflinguish  one  Joitmal  from 
another  af\er  a  better  manner ;    I  shall  not  go 


otherwise,  you  know  where  to  apply  lo. 

Mr.  BootU.    Hy  lord,  and  gentlemen,  I  am 
ahoaiMflasttsrttaadaiimdMt:   ■Ddtbotighbe 
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«i  ihm  pwia  tbM  iiB«v  mors  iiiilirtely 
iteMliig'  Mbre  voa,  and  oooomed  in  cliii  pro- 
•Boalioo  ;  j^i  think  it  it  net  onftneJ  to  h\m 
Wily,  kmi  will  eztmid  t»  tkin^  of  a  more  B«Wic 
■ture,  bmI   cooteqiKiitly  to   tbe  nuMie  in 
flpeMnd  ;  1  ncwfi  tbe  wuppttmaam  nf  toe  lilMily 
«f  tin  frew,  wbiob  liberty  balb  4een  aliKaye 
Mteamei  m  a  fvMt  prif iles^e.  and  of  gnrat  aid- 
wastage  lo  tUa  notion  :  that  thia  prosecution  ii 
«f  aoM  eslont,  will  appear  trom  ihe  paper  itaelf 
«oa(ipUwied   aif,    and    the   endenco   relating 
JiMreto.    Tbe  caae  baUi  been  faMy  opned  hy 
Abe  gendomen  oo  tbe  ether  aide,  intb  many 
fgiayationa  pretended  to  be  attenJiny  it ;  mtd 
4bna  aggravatioBB  an  net  confined  to  tfaia 
foper  only,  but  extend  to  all  tbe  utber  newa- 
mpera  in  general:    and  abovld   I  bats  tbe 
diberty  to  mention  tbe  eomoMO  opinion  of  oaan- 
fkind,  with  relation  to  tbia  weekly  ioomal,  I 
ibelieve  that  aiaertion  of  ita  Mng  a  fiJae,  ecan- 
^aloua,  and  aeditioiia  pifMr>  would  be  thought 
;fvouadle«;  but  that  it  bath  tfended  very  moeh 
«to  their  aatiifaotion,  in  Ibmign  and  homo  af- 
dniri.    But  we  are  now  conmd  to  tbia  paper, 
arhiob  18  dated  tbe  fd   of  Januaiy,    1730. 
'Gentlemen^  tbia  paper  containa  a  paragraph  of 
dfareign  nowa,  or  inteliigeDoe;    lor  aocb  are 
•eiftentimei  of  uae  to  thoae  who  deal  in  Ibrcigii 
trade:  now,  tbia  foreign  intelligeBoe  complained 
of)  and  tor  whioh  tbe  defendant  ia  proiecnted, 
ia  not  positively  amerted  as  a  truth,  but  only  as 
« aaying ;   **  A  mmour  bath  been  tor  come 
•tiaBe  epread  about  prirattly,''  6cc.    Beaidea, 
"It  isaddedio-tlie  eooclnaion  thereof,  "  1  cannot 
"take  upon  me  to  justify  tbetratb  of  this  report : 
-fant,  aa  it  bath  keim  pretty  eootidently  bozied 
about,  I  thoogbt  proper  to  let  yon  know  what 
•ia  eaid  u|ion  it ;  and  if  it  idiould  appear  to  hare 
miy  fouodation,  you  may  expect  to  hear  further 
tirom  me  oa  the  aoljeot.**  'Gentlemen,  the  in- 
-fbrmation  conlahia  two  chama,  with  regard  to 
•this  paper :    tbe  first  is,  (or  spreading  lalse 
news ;  and  tfie -second  ia,  for  nnUisljinga  false, 
HBeandaloua,  andaeditions  libel  against  his  ma- 
(jcat^'s  admimatratkm  of  the  goeemmeiit,  and 
•gainst  hia  prinoipal  officers  and  ministers  of 
4Uatc,  and  also  againat  tbe  Treaty  of  Serijla. 
•Gentlemen,  astlMse  tbin^  are  only  aaaeited 
»and  arerfcd  in  the  information,  kty  innaendoes, 
th  h  incumbent  on  them  to  prore  them :  and, 
-sa  order  to  this,  they  hare  pradnoed  this  news- 
|iaper,  which  is  pohliabed  for  tlie  eotertainmeot 
and  use  of  the  public,  containing  tin^ign  and 
»  kome  news,  or  adflnirs ;  among  which  there  is  a 
paragraph  whieh  says,  (as  from  the  Hagoe) 
**  A  rumour  hath  been  for  aome  time  privately 
'■pread  about,  and  begins  to  gain  credit  here, 
that  a  uV'-iiDderstanding  will  soon  fliscover  itself 
betwe<*n  the  allies  of  l&rille ;  and  that  certain 
-ministers  are  endeavouring  to  bring  ahout  an 
accommodation  with  the  emperor."    This  is 
ail  that  is  asserted  ;  for  all  the  rest  of  the  letter 
are  only  as  an  induction,  or  inferences  drawn 
from  the  supposition  that  such'a  piece  of  intelli- 
gcncp  is  true ;  anil  if  so,  then  it  says,  that  the 
conduct  of  these  certain  mioistershatJi  been 
>irrQog  btibm,  and  bath  oocaaioBad  oanaoesBary 
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expeacea  to  be  kid  oat,  aad  will  accaaiop  fur- 
ther cgme^oea  to  be  laid  out ;  and  adda,  '*  f 
am  iar  fraas  designing  to  iasiauate  fipoaa  beaoa^ 
that  aa  acooauBodatMrn  with  the  em|Mror  is  a 
wiuag  meaaure;  on  the  contrary,!  wish  it  bad 
kMo  thought  a  right  iiieasure  loag  ago.'* 
Aad  ia  another  part  el'  it  he  aaya,  **  ana  tkoagk 
it  maat  be  conlinsed  to  be? ery  dcairalde  at  pra- 
aent ;    yet  it  aeems  to  be  attended  with  very 
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codsefiueMses,  and  almoat  insuperabi 
ficultiea."    And  then  be  meatioaa  tha  ooaaa- 
^faeacea ;  aa  tbe  interruption  of  trade,  and  the 
oonjonctiaa  ol'  France  and  Hpaia  against  a  aor- 
tain  ooart,  in  general,  without  naming  it ;  and 
adda  aome  other  efleota  or  canaequenoes;  bat 
then  these  efiaots  or  conaequeocea  are  all  apaa 
tkia  auppoaitioQ,  that  these  certain  ministers  do 
bring  about  aa  accommodation  with  tbe  ca- 
peror ;    tbougli  be  adds,  at  the  condusioa  of 
the  letter  (aa  I  said  before)  «•  that  J  cannot  taka 
uponmetojuatify  tbe  truth  of  tbia  report }  but 
aa  it  hath  been  preUy  confidently  buzaad  aboat. 
I  thought  proper  to  let  you  know  what  ia  aud 
upon  it ;  aad  if  it  abould.  appear  to  have  aajr 
fouadation,  you  m^y  expect  to  bear  fartbar 
from  me  on  the  sul^L"    Now,  geatleaMilt 
the  question  is,  who  are  meant  by  theaa  waflb 
^^oertaia  ministers  F"  And  by  tbe  way,  though 
it  ia  said  in  the  information,  that  Ibis  pieoa  of 
foreign  newa  was  a  high  leflectioa  oa  hia  pre- 
aent  majcat v,  yet  I  cannot  see  any  thing  thmin 
that  hath  the  least  tentleocy  to  snoli  a  rallao- 
tion  ;  nor  ia  there  indeed  so  much  aa  the  van! 
**  miyeaty",  or  **  kini(  of  Great- Britain,"  or 
et en  tha  word  "  Briuia''  itself,  ia  aor  paK  of 
that  letlei^;  nor  hath  there  been  tbe  least  evi* 
llance  offered  to  yon,  that  it  does  any  waya  ie« 
fiect  on  hia  majesty ;  so  that  this  does  not  lall 
under  your  consitlsralion :   and  ihis  being  laid 
aside,  tbe  next  thbg  to  be  known  is,  what 
ministers  tiicse  are  that  are  meant  by  theaa 
words,   **  and  that  certain  ministers   baviag 
at  length  found  out,  thai  too  doae  an  unioa 
with  France,  and  a  war  ii^mhi  the  foot  of  tha 
Treaty  of  Seville,  is  quite'  against  tlie  giain 
of  the   people,   are   endeavouring   to  bring 
about  an  acconunodation  with  the  emperor." 
Tbe  information  hath  averred,  that  by  theae 
words,  '*  certain  minister^,''  are  imphed  and 
maant,  tbe  principal  oiiicers  and  miniOeia  em- 

Coyed  and  entrusted  by  his  present  majesty  ; 
It  who  are  they  then  P  To  be  Kure  it  will  nut 
be  aaid,  that  tlie  |iaper  does  in  the  leaU  mentinQ 
them  to  be  our  present  ministers ;  or  that  any 
of  you,  1  hope,  hath  sucdi  thoughts  concerning 
them,  aato  believe  that  they  are  guilty  of  that 
which  ia  charged  on  them  by  the  information  : 
nor  do  I  think  that  they  are  meant  by  other 
parte  of  the  paper ;  heoause  you  bare  board 
already,  that  thtse  things  may  be  applied  to  Ihe 
ministers  of  other  court8  and  countries,  as  well 
as  England  or  Great-Britain.  The  paper  bath 
left  the  meaning  very  much  in  the  dark,  and 
to  a  conjecture  only  ;  for  it  may  refor  to  aoa 
act  of  miutsters  as  well  as  another.  1  say, 
gentlemen,  that  tlie  pn.*tanding  to  aacertaia  or 
datcrmioe  wrhoae ,  miaistem  jun  .meant  by  tbaia 
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geiienl  wiil  indefinite  words,  is  at  the  best  { 
eniT  e  conjecture.  A«d  with  sobinissiiin  to  roy 
lord's  directions  end  jodfroient,  I  tnnst  t«ll  yon, 
UmI  with  relation  to  seandai  or  slander,  the 
law  laya  it  down  as  a  role  to  be  obserred,  that 
there  are  two  thiogs  necessary  :  the  first  is, 
that  the  person  of  whom  the  slander  is  used  or 
•poke,  ought  to  be  certain,  and  ought  not  to  be 
hh  to  people's  imagination  or  conjecture :  and 
the  next  thing  is,  that  the  slander  shall  be  evi- 
dent and  plain  from  the  words  Ihemseltes,  and 
Bol  sufiported  by  any  innuendo ;  I  say,  they 
flHut  be  plain,  positive,  and  direct.  You  have 
been  told,  that   you  are  to  understand  this 

Eper,  as  every  common  reader  in  a  oofiee« 
use ;  but  1  beg  leave  to  say  that  yon  are 
aot  $  for  when  you  are  in  a  cofiee-  house,  you 
1m  ve  the  liberty  to  conjecture  and  guess  at  the 
■waning  of  a  piece  of  news,  as  well  as  any 
other  person  there ;  and  nobody  can  be  sob- 
j^cted  to  any  pnnishment,  if  you  are  mistaken 
tberen :  bat  when  you  are  here,  in  a  court  of 
jodicatwe,  yon  must  consider  that  you  are 
■pon  your  oath,  and  that  yoo  are  not  to  take 
that  libertv  to  conjecture  or  /  guess  at  the 
meaning  of  things ;  because  if  you  happen  to 
be  mistaken  in  your  conjecture,  vou  will 
mnkt  him  guilty  of  the  criminal  charge 
which  he  is  accused  of,  and  sul^iect  him  to  the 
puniohment  inflicted  thereon ;  and  you  are  like- 
wise to  consider,  as  I  hinted  before,  that,  in 
•eandal,  the  law  requires  that  both  the  person 
•landered,  and  the  scandalous  words  them- 
selves, ought  to  be  certain,  and  not  want  in- 
noeodoes  to  make  then  out ;  and  that  an  in- 
nnendo  ought  neither  to  alter,  enlarge,  or  supply 
the  sense  of  the  words,  when  doubtful  or  de^ 
fective,  becanse  it  would  be  nnjust :  And,  in- 
deed, whenever  an  innuendo  is  allowed,  in 
other  cases,  to  explain  a  doubtful  matter,  it 
sbouki  be  rather. in  favour  of  the  person  ac-  ! 
oosed  than  against  him,  especially  where  the  { 
words  spoken  may  be  applied  and  referred  j 
■lore  ways  than  one:  80  here  m  fixing  a 
neaniag  on  the  words  '*  oertcin  ministers," 
which  the  icf'ormation,  by  an  innuendo,  ex- 
plaios  to  be  the  principal  officers  and  ministers 
employed  by  bis  present  majesty,  you  are  to 
eoosider  whether  these  words  may  not  be  ap- 
plied to  the  ministers  of  other  courts  and  coun- 
tries ;  and  likewise  to  consider,  whether  these 
words  **  certain  ministers,"  (so  understood  by 
the  information  to  be  his  majesty's)  are  to  be  i 
understood  or  meant  by  tlibse  officers  or  mi-  \ 
Bibters  employed  by  his  majesty  at  sea  or  land  P 
Or  are  they  his  ministers  at  home  or  abroad ; 
or  whether  they  are  his  officers  civil  or  mili- 
laryP  Now,  I  say,  snp|M)se  you  should  find 
this  paragraph  of  foreifi^n  news  to  be  a  libel,  or 
A  soandal  thrown  upon  his  majesty's  officers 
and  ministers  (as  1  hope  you  will  not),  can 
jTon  say  or  declare  on  oath,  who  are  the  par- 
ocuhu^  persons  thus  slandered  or  defamed  f 
Bstve  you  anv  certain  role,  by  this  paper  to 
gnide  ^oor  ju(%meots  f  Can  von  say,  on  your 
oath  with  any  certainty,  whether  these  officers  . 
•r  ministers,  so  defamed,  are  thoM  at  homo 
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or  abroad,  or  civil  or  military  f  Agaib,  I  sup- 
pose, for  argument  sake,  that  though  yoa 
should  be  of  opinion,  that  Uiis  piece  of  ibreigii 
news  is  a  libel  or  acsndal  uinin  his  majesQr's 
officers  or  ministers ;  yet  J  submit  it  to  you, 
whether  yoo  can  say,  on  your  oaths,  that  that 
piece  of  news,  contained  m  this  Journal,  does 
amount  to  a  false,  scandalous,  and  aeditious 
libel,  as  it  is  asserl^  and  averred,  by  an  lu- 
nueudo's  in  the  information  ?  And  1  suhmititto 
yoo,  with  all  deference  to  my  lord's  judgment 
and  directions,  whether  it  is  not  incumbent  en' 
them  to  prove,  that  that  piece,  of  foreign  news 
ia  false,  scandalons,  and  seditious,  before  yoa 
can  find  it,  by  your  verdict,  to  be  so  P  And, 
indeed,  the  chief  thing  in  this  paper,  or 
letter,  that  the  defendant  is  chargcti  with  in 
the  information,  is,  ^*  That  a  rumour  hath  beea 
for  some  tune  privately  spread  about,  that  oer^ 
tain  ministers  are  endeavouring  to  bring  about 
an  aocommodation  with  the  omperor."  I  say, 
this  ia  the  chief  thing  that  is  mentioned  in  the 
Hague  letter ;  thou^,  in  the  conclusion  of  it, 
it  is  said,  **  I  cannot  take  upon  me  to  justify 
the  truth  of  this  report''  For  all  the  rest  of 
that  letter  (as  I  said  before)  are  mentioned,  or 
set  down,  only  by  way  of  concluaion  or  infer- 
ence, that  such  and  auch  thhigs  will  be  the 
effiict  or  consequence,  if  these  •'certain  mi- 
nisters" can  bring  about  that  acoommoiation 
with  the  emperor.  Now,  let  us  take  it  either 
way  I  suppose  that,  at  the  time  ^  of  the  publi- 
cation of  this  Hague  letter,  that  this  aceom* 
roodation  or  treaty  wijii  the  emperor  had  not 
been  brought  about ;  how  can  it  be  said  to 
be  fiilse,  and  so  on,  when  the  letter  does  not 
affirm  it  for  a  truth;  but  only  says,  "that  a 
rumour  bath  been  for  some  time  privately 
spread  about,  that  certain  ministers  are  endea- 
vouring to  bring  about  an  accommodation  with 
the  emperor;"  and  adds,  in  the  conclusion  of 
it,  **  that  he  cannot  take  upon  him  to  justify 
the  truth  of  this  report."  And  then  let;us  sup- 
pose, that  they  were  endeavouring  to  bring 
almut  that  accommodation  or  treaty  with  the 
emperor;  tmd  that, it  was  actually  brought 
about  and  concluded  about  the  time  of  the 
publication  of  that  letter,  which  was  in  tlie 
year  1730 ;  then,  to  be  sure,  the  allegation  was 
true,  and  therefore  could  not  he  false  and  scan* 
daloos,  or  seditious.  As  to  that  accommoda- 
tion or  treaty  with  the  emperor's  beinj;  true,  I 
hope  we  sliall  give  you  full  satisiactioo,  not* 
withstanditig  the  great  difficulties  that  the  de- 
fendant at  present  labours  under:  We  shall 
give  you  the  best  etidence  that  the  nature  of 
thiogs  will  admit  of,  and  which  is  always  al- 
lowed to  be  sufficient ;  for  there  are  some  things 
which  are  self-evident,  and  there  are  some  things 
that  carry  in  them  what  every  body  knows. 

i.  C.  J.  I  don't  altogether  know  what  you 
aim  at:  I  should  be  glad  to  know  how  you 
would'  really  understand  these  expressions. 
And  as  for  your  saying,  that  you  can  prove 
what  is  ohanred  on  the  defendant  to  be  true, 
it  is  my  opiouiD,  thi^  it  is  not  material  whetbtr 
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the  facts  charged  in  a  libel  be  tnie  or  Dedse,  if 
tbe  prosecution  ia  by  indictment  or  infomiation  ; 
and  thai  writiof^  or  priotingp  roaj  be  iibelluus, 
though  the  icandal  ia  not  charged  in  direct 
terms,  but  only  ironically ;  or  although  there 
be  only  the  initial  letters  of  the  name,  or  even 
a  fictitious  name,  if  the  jury  plainly  perctires 
it  to  point  at  a  particular  person ;  and  that 
not  only  the  cootrirer  and  procurer,  but  eren 
the  publisher  of  a  a  libel,  are  punishable ;  and 
that  even  a  private  man's  character  is  not  to  be 
acandalized,  either  directly  or  indirectly ;  be- 
cause there  are  remedies  ap|K>intial  by  the  law 
in  case  he  bus  injured  any  person,  wiuiout  ma- 
liciously scandalizing  him  in  his  character : 
And  much  less  is  a  magistrate's,  minister  of 
state,  or  other  public  person's  character  to  be 
stained  either  directly  or  indirectly ;  because 
tbe  law  hath  pointed  out  another  remedy  than 
publishing  IimIs,  if  they  have  injured  any  per- 

.  son,  either  in  a  public  or  private  capacity ;  and 
the  law  always  punisiiea  lit)els,  even  among 

.  private  persons,  because  they  flow  from  ma- 
lice, and  tend  to  create  disturbance,  quarrels, 
and  i^veoge  between  them,  their  famdies  and 
kindred,  and  disturb  the  public  peace :  And  the 
law  reckons  it  a  greater  offence  when  the  libel 
is  pointed  at  persons  in  a  public  capacity,  as  it 
is  a  reproach  to  the  government  to  have  cor* 
rupl  magistrates,  &c.  substituted  by  his  ma- 
jesty, and  tends  to  sow  sedition,  and  disturb 
the  peace  of  the  kingdom :  Therefore,  1  shall 
not  here  allow  of  any  evidence  to  prove  that 
the  matters  charged  in  the  libel  are  true ;  for  I 
am  only  abiding  by  what  have  been  formerly 
done,  in  other  cases  of  the  like  nature.  If  you 
think  it  wrong,  apply  to  the  Court,  and  they 
frill  do  }ou  justice. 

.  Mr.  Bootle.  My  lord,  then  I  most  submit  it 
to  youi*  lordship,  whether  this  will  not  tend  to 
the  utter  siippreuiiou  of  ibe  liberty  of  the  press; 
which  hath  been  so  beneficial  to  tbe  nation  in 
general.  And,  my  lord,  1  humbly  apprehend, 
though  a  publisher  of  news  happens  to  be  mis- 
taken in  what  he  publishes,  it  cannot  be  called 
malicious  nor  seditious,  especially  when  oo 
particular  person  is  mentioned;  hut  only  an 
error,  committed  thnmgh  ignorance,  or  misre- 
presentation of  his  Gorrespoo'Ieots.  Again,  my 
lord,  if  the  defendant  is  not  allowed  to  bring 
in  bis  evidence  that  some  parts  of  his  news  are 
true ;  then,  if  he  is  found  guilty,  be  is  found 
$l^uilty  of  all  that  is  charged  on  hmi  in  the  in- 
formation, though  he  is  only  guilty  of  part 
thereof.  1  think  this  evidence  will  be  allowed 
between  particular  persons,  with  relation  to 
their  pht  I'.te  uifuirs ;  for  they  will  not  be  found 
•  gui!t\  of  ihewht'le,  when  they  arc  only  guilty 
uf  a  part;  anil  why  should  not  the  same  be  al- 
lo\v<:<l  with  respect  to  public  afiairs?  As  tbe 
Star  Chamber  is  now  abolished,  1  don't  kuow 
iiow  far  that  doctrine  may  be  adhereil  to.  I 
should  be  (;lad  to  have  one  in>)tauce  or  autho- 
rity of  this,  and  of  there  being  no  need  to  prove 
neutttobe  true:  and  also  where  a  publisher 
•f  news  is  not  allowed  to  say  that  this  piecs  of 


news  IS  true,  because  it  relates  to  the  public  af- 
fairs of  the  nation.  Is  there  no  distinction  to 
be  made  between  false  news  and  true  news ; 
and  cannot  we  now  animadvert,  or  take  notice 
of  public  affairs,  and  insert  them  in  the  papers, 
as  well  as  formerly  ?  If  this  is  the  case,  it  will 
be  of  dangerous  and  fatal  consequence  indeed^ 
if  matters  of  state,  or  public  affairs,  are  not  to 
be  rueddled  with,  or  inserted  in  the  news- papers, 
notwithstanding  they  are  true,  but  at  tbe  oeani 
of  him  that  docs  it  ?  They  may  aa  well)  at 
once,  take  away  tlie  fdierty  of  the  press ;  and 
then  we  shall  all  live  in  darkness  and  ignorance, 
which  ouiy  occasion  disorders  enough  in  the 
nation.  Therefore,  I  submit  it  to  your  lord« 
ship,  whether  this  will  not  be  of  dangerotM 
consequence,  to  punish  a  person  fur  publishiog 
true  news  as  well  as  false  ;  and  whether  it  caa 
be  justly  said  in  the  information,  that  the  de. 
fendant  intended  to  poblisl]  faUe  news? 

Air.  Strange,  My  lord,  I  beg  leave  to  call  » 
witness  or  two.  It  was  insinuated,  by  tbe 
gentlemen  on  the  other  side,  that  the  extract  of 
the  Hagae  letter  was  of  the  growth  of  our 
own  country  ;  and  put  it  upon  us  to  prove  that 
it  came  from  the  Hague,  by  producing  the 
letter  itself.  My  lord,  in  order  to  take  off  that 
imputation,  it  will  be  necessary  to  show,  that 
they  have  put  it  out  of  our  power  to  do  so ; 
therefore  our  evidence  will  be,  in  the  first  pUce, 
to  shew,  that  when  tlie  defendant^  Mr.  Franck- 
lin,  was  taken  into  custody  by  the  messengers, 
they  broke  open  the  defendant's  scrutoire; 
and,  I  think,  they  also  searchcil  bis  pockets, 
and  took  away  his  papers,  and  amontf  whicti 
were  lettett,  and  this  amongst  the  rest.  The 
next  part  of  our  evidence  shall  be  to  prove,  as 
have  been  opened,  that  we  have  published  true 
news,  and  not  false,  as  is  charged  in  the  infor- 
mation; and,  indeed,  the  information  ought 
rather  to  have  been  for  forestalling  true  nev\8, 
and  not  for  publishing  false  news ;  for  the  en« 
deavonring  to  bring  about  that  accommodatioa 
with  the  emperor  took  effect :  for,  my  lord,  we 
will  shew,  that  we  applied  in  a  public  manner, 
that  the  defendant  might  be  at  liberty  to  take 
copies  of  the  treaties  of  Hanover,  Seville,  and 
Vienna,  in  order  to  make  use  of  them  at  bis 
trial ;  and  whsn  we  had  taken  all  proper  me- 
thods to  have  copies  of  them,  we  were  tohl  that 
the  treaty  of  Vienna  was  a  secret  one,  and  not 
yet  made  public,  and  consequently  not  enrolled 
in  any  of  the  public  offices ;  and  that  no  copy 
could  be  given  of  it,  to  produce  in  court : 
when  we  have  proved  this,  we  ho{)e  it  will  be 
sufficient  to  shew,  that  we  have  not  published 
false  news,  as  charged  in  the  information ;  es- 
peciully  as  we  have  done  all  that  can  be  done, 
in  order  to  produce  a  copy  thereof. 

Call  William  Avers,   (Who  ap|)ears.) 

Mr.  Strange.  Do  you  know  the  defendant^ 
Mr.  Francklln  ? — A^ers,  Yes, 

Mr.  Strange,  Were^'ou  present  when  he  was 
taken  into  custody,  for  publishing  the  Craflp* 
man  the  2d  of  January,  17 HQ  ?         , 
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Mr.  Strange,  IV ill  you  give  an  account  of 
what  happened  ? 

Avers.  The  messengers  came  to  my  house, 
for  i  was  a  constable,  and  desired  my  assis* 
tance,  to  ^  with  them  to  Mr.  Franckiin's, 
which  1  did ;  and  they  searched  for  papers  in 
bis  house  and  shop,  and  they  broke  open  his 
•crutoire,  and  took  aWay  what  papers  they  could 
find  ;  and  Mr.  Francklin  desired  them  to  leafe 
■oms  of  the  papers,  because  they  would  be  of 
aerrice  to  him,  but  not  to  them;  but  they 
would  not,  but  took  them  away. 

Mr.  Strange,  Did  he  endeavour  to  save  his 
papers  as  much  as  he  could  ? 

Ayert,  He  did  not ;  but  his  wife  endeavour* 
cd  to  do  it)  by  snatching  at  them,  though  to  no 
purpose. 

Mr.  Strange.   Did  they  search  his  pockets  ? 

Avers.  I  did  not  observe  them  do  that. 

Mr.  Strange.  Did  they  suffer  him  to  take  an 
account  of  these  papers,  in  order  to  know  what 
they  were? — Ayers.  No. 

Mr.  Strange.  Do  you  know  what  they  did 
with  these  papers? — Ayers.  No. 

Mr.  Strange,  Did  you  go  along  with  them  ? 

Avers.   Yes. 

Mr.  Strange.  Did  you  know  they  were  mes- 
«engers? 

Ayers.  Yes  ;  he  shewed  roe  his  authority, 
and  told  me  that  he  was  the  king's  messenger. 

Mr.  Strange,  Hath  Mr.  Francklin  nad 
them  again  ? — Ayert.  I  believe  not. 

Mr.  Strange.  Hath  he  asked  for  them  ? 

Avers.  I  know  not. 

Mr.  Strange.  Were  they  sealed  up  or  not  ? 

Ayers.  I  cannot  remember  that.* 

Mr.  Strange.  Was  Mr.  Francklin  desired  to 
set  his  seal  to  them  ? 

Ayers,  I  cannot  be  sure ;  but  I  believe  he 
was  not  desired  to  do  so. 

Mr.  Strange.  Where  were  these  papers 
found  ? 

Ayers.  I  think  they  were  in  the  one  end  of 
tlie  shop ;  they  were  wrapped  up  in  a  bundle. 

Mr.  Strange.  Was  the  inside  of  them  print* 
«d  ?'^Ayers.  I  know  not. 

Mr.  Strange.  Call  Thomas  Rawlins.  {yfYiO 
appears/)! 

Att.  Uen.  My  lord,  I  find  that  they  are  to 
.call  this  witness  to  prove  that  they* desired 
copies  of  the  Treaties ;  which  is  to  no  purpose, 
and  cannot  be  allowed. 

X.  C.  J.  1  am  very  well  satisBed,  that  I  can- 
not adroit  it. 

Mr-^  Strange.  My  lord,  it  is  only  to  shew, 
that  the  Hague  letter  was  not  a  piece  of  false 
news. 

Att.  Gen.  My  lord,  did  ever  any  roan  think 
it  necessary  to  prove  every  part  of  the  libel, 
when  it  is  not  material  whether  the  matter,  or 
scandalous  words,  or  news  in  the  libel,  be  true 
or  false,  or  charged  in  direct  terms  or  not ;  or 
whether  the  persons  be  named  or  only  pointed 
at,  as  have  been  already  hinted ;  though  Mr. 
Bootle  has  calleil  on  me  to  shew  some  autho- 
rity or  precedent  for  some  of  these  things  ?  '  I 
i9  ftyi  that  on  tha  cafe»  nMDiioA«d  in  tha  5th 


of  Coke's  Reports,  p.  125,  and  also  in  Ho* 
hart's  Reports,  p.  215,  and  5th  of  l^odern  Re- 
ports, p.  167,  and  9th  of  Coke's  Reports,  p.  59. 
The  first  says.  That  every  libd  is  made  either 
against  a  private  man  or  against  a  magistrate,  or 
public  person :  if  it  be  made  against  a  private  per* 
son,  it  deserves  a  severe  punishment ;  and  it  it  ba 
made  against  a  magistrate,  or  other  public  per* 
son,  that  is  still  a  greater  offence,  and  deservea 
a  greater  punishment;  because  this  conccma 
not  only  the  breach  of  the  peace,  but  is  a  scan?* 
dal  to  the  government.  The  other  Reporta 
take  notice  of  the  other  points  which  1  hava 
mentioned  :  and  1  roust  say,  that  it  would  ha 
the  roost  absurd  thing  in  the  world  to  imaginOf 
that  the  law  had  taken  a  better  care  of  the  cha- 
racter of  a  private  person,  than  of  a  magistrate, 
or  public  person,  employed  and  entrusted  by 
his  majesty  in  ^e  affairs  of  state.  Therefore^ 
I  submit  ft  to  your  lordship,  whether  such  aa 
evidence,  to  prove  that  the  news  published  ia 
true,  ought  to  be  admitted. 

L.  C.  J.  I  have  given  Mr.  Bootle  my  opi- 
nion ah«ady  about  it ;  and  if  it  ii  not  according 
to  their  li lining,  they  know  where  to  apply  to 
haveit  rectifi^. 

Mr.  Bootle.  My  kH'd,  in  effect  it  hath  bee» 
called  an  absurdity  to  think,  that  speaking  tbo 
truth  of  any  magistrate,  or  other  public  persoa, 
in  the  news,  can  go  unpunisluMl ;  because  tf 
that  magistrate  or  public  person  have  done  any- 
injury,  tnen  it  was  said,  that  there  is  a  remedy 
provided  another  way  tlian  by  publicly  ex|>os- 
mghim,  and  defammg  his  character  ;  as  well 
as  there  is  a  remedy  provided  for  having  satis**- 
faction  of  a  private  person  for  any  injury  dooa 
by  him,  without  scandalizing  him,  directly  oc 
indirectly,  iu  any  public  paper.  But  f  shouM 
be  glad  to  know  how  it  roust  be  gone  about ; 
for  example,  here  is  a  principal  minister  of 
state,  that  hath  injured  a  person  that  is  a  pub- 
lisher of  a  paper ;  where  can  he  have  redrefs, 
supposing  the  parliament  not  Hitting  ? 

L.  C.  J.  I  am  of  the  same  opinion  as  before. 

Sol.  Gen.  I  thought,  that  really  such  a  thing  ^ 
as  that  would  not  have  been  taken  notice  of; 
because  it  is  plain  to  every  person,  that  wa 
have  a  remedy  against  a  minister  of  state,  aa 
well  as  against  any  other  man,  without  defam- 
ing  him  publicly ;  and  likewise  any  author, 
printer,  or  publisher,  or  other  person,  may  ap- 
ply to  a  proper  place  for  a  remedy  against  him, 
if  they  think,  that  any  court  or  jury,  have  not 
done  them  justice. 

Mr.  Noel.  My  lord,  I  beg  leave  to  say  a  few 
words  on  the  defendant's  behalf.  It  is  well 
known,  that  the  design  of  this  pap^r  of  tha 
Craftsman,  which  is  publisi  ed  wrekfy,  is  to 
entertain  and  benefit  the  public,  and  I  believe  it 
has  answered  these  ends:  And  I  hope  the  jnry 
will  consider  the  intention  thereof,  with  the  cir- 
cumstances and  inconveniences  that  the  printer 
or  publisher  of  newspapers  lie  under;  and  I 
hope  you  will  consider  the  defendant  only  as 'a 
collector  of  news  from  all  parts  of  the  country, 
and  likewise  from  foreign  parts,  for  the  ad- 
vantagaof  tbofe  p«opla  hero  that  trade  to  and 
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fffoa  tbaie  pvti;  Mil  th«i  it  it  poiiiblefor 
tlMdefeodADrt  cDrretpotidents,  mfterall  the  cart 
tiiey  have  taken,  aomeiiinct  to  be  a  little  nis- 
takeo  in  their  intelli|^enee,  or  not  fo  oorrrci  in 
wording  tbmn  ai  they  oi^lit  or  mi^t  be,  with- 
•nt  any  intention  or  oialiciona  dctign  of  injury 
to  any  pcnon ;  and  therefore,  if  aiich  thinn 
ifore  to  be  alwaya  ponctaally  and  prrciiely 
•canned,  and  the  printera  and  pobliihera  thereof 
wroseonted,  and  aubjected  to  pnniahment,  it  will 
M  of  very  danfferotta  conaequeoce  ;  becauae  we 
ohonld  not  hate  any  intelligence  or  newa- 
panera  at  all,  and  conaeqoently  be  ignorant  of  j 
what  happena  daily  at  notae  or  abroad,  and  ' 


thereby  oceaiiion  an  interruption,  in  trade  aobe- 
Befloial  to  this  natioo.  Deaidea,  it  ia  hoped^that ! 
yon  will  consider,  that  thia  piece  of  newa,  in 
the  Hague  letter,  is  not  hud  down  aa  a  truth 
to  be  depended  upon,  hot  only  aa  a  rumour  that 
kad  been  spread  about  in  tliat  phice:  And  the 
writer  of  the  letter  addf,  in  the  conclusion 
thereof,  that  he  does  not  take  upon  him  to 
juatiiy  this  report ;  and  that  if  it  should  Appear 
loha?e  any  foundation,  he  ahooM  hear  further 
fvoin  him.  Again  yoo  will  conaider,  aa  hafe 
been  already  mentioned  to  you,  that  the  parts 
of  the  aame  are  applicable  to  other  coarta,  and 
that  it  cannot  be  applicable  to  Great- Britain,  or 
iti  ministers,  without  innuendoes,  which  are 
»ot  to  be  used  in  prosecotions  for  alandcr  or 
•pandatoua  words.  Also  consider,  that  they 
oooM  not  draw  an  iomiendo  in  the  informaliOo 
to  include  his  present  majesty ;  nor  bate  his 
counsel  pretended  to  shew  any  eridence,  that 
the  Hague  letter  had  any  tendency  to  reflect 
that  way ;  ami,  indeed,  tlie  innuendo  to  include 
hia  ministers  is  verv farfetched, and  tery  much 
Anved.  Besides,  the  writer  of  that  letter  does 
oeem  toapproteof  theae  certain  miuisters  mea- 
nirea  of  endeavouring  to  bring  about  an  ac- 
commodation with  the  emperor,  by  aaying, 
*^  That  it  roust  be  confessed,  that  these  mea- 
•urea  are  very  desirable  at  present"  So  that, 
upon  the'whole,  I  cannot  see  that  the  letter  ia 
applicable  to  our  ministers,  or  that  it  contains  a 
libel  npon  them,  or  that  it  any  waya  answers 
their  character;  and  1  hope,  gentlemen,  that 
yon  will  be  of  the  same  opinion  in  your  vniiict. 

Mr.  Taylifr.  My  lord,  I  hope  your  lordship 
will  likewine  indulge  me  with  a  f  ery  few  words 
on  the  behalf  of  the  defendant :  As  the  go* 
vemment  ia  concerned  in  this  cause,  so  the 
liberty  of  the  subject  is  also  greatly  concerned 
therein.  The  facta  wlibh  you,  gentlemen,  are 
as  try,  are,  whether  the  defendant,  Mr.  Franck- 
Nb,  printed  and  published  this  paper  ;  and  whe- 
ther yon  can,  upon  yonr  oath,  say,  that  it  ia  a 
Ihlse,  scandalous,  and  seditious  libel ;  and,  for 
that  end,  it  will  be  necessary  that  you  take 
the  pnper  into(your  serions  consideration,  not  aa 
it  is  inserted  in  the  information,  with  al  gr^t 
number  of  innuendos,  but  as  it  was  originally  ; 
and  see  if  it  contains  any  scandalous  rejections 
oa  onr  present  ministers  particnhu-ly.  Gentle- 
men, it  is  net  sufficient  to  say,  that  the  infor- 
■Mtion  ia  a  hM ;  but  yon  are  to  judge  of  Ha 


being  009  by  the  words  thenwel  vea,  and  aa  they 
atand  in  the  paper  abstracted  from  the  n» 
nnendos ;  and  1  do  aay,  that  it  will  bo  impos« 
aible  to  find  it  a  hbel  on  our  preaent  BiniMtei% 
if  you  judgfe  of  itao;  for  there  are  no  auob 
worda  therein  aa  the  nainisiers  of  Great-  Britain  | 
1  belie? e  there  are  no  leaa  tb^  thirty  aet en  hi* 
nueodoa  in  thia  information,  and  you  cannot 
find  it  a  libel  whenatnied  with  these  innoendoOk 
Gentlemen,  in  the  fbrmer  part  of  it,  yon  will 
be  pleaaed  to  obser? e,  that  they  aay,  that  tho 
defendsnt  ia  a  constant  pnbliahor  of  theae  libelat 
aod  yet  they  liave  not  proved  that  ao  modi  as 
one  of  them  was  ever  sold  by  tho  defeodanft 
himself.  And,  gentlemen,  with  respect  to  the 
ionoendoa,  it  ia  to  bo  obaervod,  that  there  woo 
a  famous  cause  in  king  Charlea  the  acoond^ 
time.  In  the  14th  May,  1609,  there  waa  a 
Writ  of  Error,  and  the  iodgment  or  aenteneore-  - 
versed ;  and  their  loroliipa  dedared,  that  in- 
DuendoB  ought  not  to  be  allowed.  Nor  are  yoa 
to  underatand  it  here,  on  oath,  aa  you  may  d# 
in  a  ooliee-houae  by  oonjeoturca ;  theselore  I 
hope,  upon  conaideratioii  of  these  thioga,  thai 
yoo  wiN  not  find  this  piece  of  newa  a  libel. 

Ait.  Gen,  My  lord,  I  beg  leave  to  sMko  a 
abort  reply,  not  for  what  they  have  aaid,oor  Ibt 
our  want  of  proof;  hot  I  think  aome  things 
▼ery  atrange  which  they  have  iosbted  on.  Ono 
of  them  b,  that  there  ia  not  sufiident  proof  of 
the  publicatioo  of  this  paper.  Aa  to  that,  1  be|f 
leave  to  say,  that  f  never  aow  tlie  publicatioQ 
of  a  paper  more  clearly  proved ;  and  1  beliove 
they  never  aaw  it  themselves  in  any  inatanco 
whatsoever ;  for  your  hirdship  may  remember, 
that  Mr.  Smith,  the  first  witness,  swears,  that 
he  applied  to  the  defendant,  Mr.  Francklis 
himself,  when  he  waa  in  hia  ahop,  and  asked 
for  six  Joumab  of  that  dav,  the  !Hh  of  January, 
ITSO,  and  two  of  the  Hatorday  before ;  and 
that  the  defendant  ordered  his  servant,  than  in 
tho  shop,  to  deliver  them  to  Mr.  Smith,  which 
he  did ;  and  the  aervant  received  the  money 
for  them ;  and  therefore  his  ordering  hie  aer* 
vant  to  deliver  them,  is  the  some  aa  if  he  hod 
ddivered  them  hiniaelf ;  there  cannot  be  a 
dearer  proof.  They  make  a  scruple,  becatwo 
he  did  not  ask  particolBrly  by  naroo  fbr  auoh  a 
Journal,  though  1  think  be  asked  to  the  same . 
effect,  by  asking  fbr  aix  df  his  Joomala  of  that 
day ;  for  the  word  **  hia"  DAay  take  in  tho 
words  **  Country  Journal,  or  Craftsman"  be* 
cause  that  is  the  Journal  which  he  printa  and 
sella;  besides,  ha?e  they  done  any  thing  on 
thdr  part  to  prove  that  otner  peraona  soM  other 
Journals  of  that  name  or  otherwise  ?  or  bavo 
they  offered  any  thiiuf  to  contradict  or  weaken 
his  evidence  ?  Therefore  1  think  that  our  wit- 
nesa  is  the  strongest  for  the  king  that  can  bo. 
It  waa  said  that  great  inconveniences  and  dan- 
gers might  happen  to  publishers,  if  newa  were 
so  soanned  or  sifted.  As  to  that  1  think  erery 
pnblisber  ought  to  be  careful  of  what  he  pub- 
lishes ;  fbr  it  is  no  part  of  the  printer  or  pub* 
lisher^s  trade  to  scandaliae  whom  they  please, 
for  thnt  woohl  be  tumiof  pmtiog  om  book^ 
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idliiiir  ttto  libdliDf ;  nor  it  Um  ihwty  of  Um 
ptii,  whieh  lliey  to  moeb  cry  up,  tDil  tty  it 
i»  dtD^  of  beiiiff  utierl J  tappratod,  to  be 
tamed  into  t  licentiout  and  ditCNrderly  tbnte  of 
Ike  prett.  Agtin,  it  htlh  tppeared  before  your 
lordnip,  witb  rctpect  to  tbe  proof  of  ibe  de<eB« 
danf  t  bttn^  the  puUither,  thei  there  it  not 
nnly  thit  witoett*t  et idenoe  thereof,  (tgnintt 
Ibeeredilof  whieh  no  evidence  htth  been  of* 
fered)  bul  there  tre  other  witocttet  who  con- 
firm hit  evidmce,  tuoh  at  Mrt.  Dedd  and  her 
■onrantt,  and  Bin.  Pieroe  and  hen,  who  had 
grtnl  numbert  al  hit  shop  weekly,  and  paid  for 
then ;  and  that  Mrt.  Pierce  uted  to  have  about 
7/>  wmth  weekly  ;  it  it  likewise  coefirmed  by 
the  colleotort  and  tervtntt  at  tbe  Stamp-office. 
After  all  thit,  Can  it  be  doubted  that  tbedefon- 
dant  it  ffuilty  of  the  pobUcttion  of  thit  paper, 
etpeeialTy  when  the  defondant'e  oonntel  have 
net  contradicted  them,  or  offered  any  things  to 
invalidate  or  weaken  their  evidence?  1  take 
the  publication  to  be  undeokbly  proved ;  and  it 
wonid  be  but  mii-tpending  of  nme  to  tny  any 
nore  on  that  head.  The  next  tbioff  it,  whether 
we  have  tnfficiently  proved  that  the  pretended 
Hagne  letter  interted  in  that  paper  it  a  libel  at 
chamd  in  the  information ;  at  to  that,  1  may 
wty  uwt  there  bath  not  been  to  much  at  one 
angle  ol^eetioo  offered  agaiottthe  etnttruclion 
we  put  upon  it,  I  mean  of  itt  beieg  all  applica- 
ble to  hit  pictent  roajetty,  and  hit  principal  of- 
ffecft  and  roinittert  of  ttate ;  I  mean  not  one 
of  any  wei^t,  or  which  hat  the  leaat  colonr  of 
being  apphcable  to  any  other  court,  country, 
nr  peraon  whattoevcr.  Tbe  wordt  are  **  cer- 
tain mioistort."  Thete  are  the  pertont  thai 
the  pretended  Hagne  lelter  cbarget  with  per- 
fidy, ruining  their  eonntry,  fco.  and  want  to 
kave  a  meaning  put  upon  them ;  that  it  to 
aav,  to  what  court  or  country  are  they  appli- 
cable. Now,  contider  what  it  taid  of  these 
eerlab  mioittert.  The  lelter  tayt,  ''  A  ru- 
mour hath  been  for  tome  time  spread  abrtad, 
that  a  misuDderslandii^arill  toon  ditcover  it- 
nelf  between  tbe  alliet  of  Seville ;  *  and  that 
narlain  minittert  havini^  at  length  found  out, 
that  too  cloee  an  onion  with  France,  and  a  war 
npob  the  foot  of  the  treaty  of  Seville,  is  quite 
against  the  grain  of  tbe  people,  are  endeavour- 
ing to  briag  about  an  accoinmodation  with  the 
•mperor."  Now,  gentlemen,  3rou  know  that 
the  alKee  of  Seville  are  the  kinc  of  Great- 
Britain  and  the  French  king,  and  the  king  of 
Spain.  And  then  consider,  that  thete  certain 
minittert  are  charged  with  perfidy  in  breaking 
thai  treaty,  who,  to  be  ture,  must  he  one  of 
thete  three  coortt.  Great- Britain,  France,  or 
Spain,  who  were  empowered  to  make  it ;  for 
no  other  couM  be  guilty  of  breaking  it,  but  one 
of  Iheae  three  who  made  it :  Now  the  letter 
writer  telle  ut  plainly,  that  it  b  neither  the 
miuitteiB  of  France,  nor  the  ministers  of  Spain, 
that  ho  thus  charged  with  perfidy  in  breaking 
that  treaty ;  for  he  telle  as,  that  one  oecetsary 
effect  of  tooh  perfidy  will  be  the  conjuuction 
of  Prance  and  Spain;  and  that  a  certain  court 
wnnld  hnve  thn  mortiicatkNi  to  lae  then  two 


orawnn  milled  againtt  them  mavn  atrtngljr 
than  ever;  Thit,  at  I  taid  before^  amoonta  to  a 
demonttration  that  neither  the  minittert  of 
France  nor  Spain  are  ohaigoil  with  that  peiw 
fidy  in  breaking  that  treaty  :  Jf  to,  then  tiiert 
is  bnt  the  minivers  «>f  one  party  leA»  to  wit,  off 
Great-Britain; -and  1  mutt  sny,  that  it  b  an 
plain  as  if  the  ministtra  of  Great  Britain  btdi 
been  in  exprtm  wordt.  Gentlemen,  ihit  it  nn 
forced  nor  strained  innuendo ;  but  an  innuendo 
that  naturaMy  and  neotstarily  fiowt  of  itmHif 
and  which  yon  all  cannot  but  presently  draw. 
Gentlemen,  there  are  other  parts  of  the  lellar»< 
which  terve  to  tupport  and  confirm  thin 
conitmetion,  which  I  mentioned  in  tli» 
opening ;  tuch  aa  these,  to  wit,  that  an* 
other  efiect  of  that«perfi«ly  would  be  the 
teinure  of  that  vase  idedge,  which  Spain 
hath  attbittinse  in  her  nan&;  and  that  thean 
minittert  were  undoing  every  thing  they  bad 
been  doing  for  five  yeart  past ;  which  carrieait 
back  to  September,  1796,  when  the  treaty  of 
Hanover  waa  concluded.  It  was  taid,  that 
you  mutt  not  understand  it  as  you  wonki  do  iit 
a  cdflfee»hoate,  because  of  its  dangeront  con* 
tequencct.  To  which  I  nntwer,  That  theiw 
is  no  nsore  danger  in  underatandinf^  things  horn 
than  there,  if  they  are  plain  (as  this  it),  and  do 
bnt  exercite  their  tense  and  reason  in  belli 
phMCt.  Gentlemen,  if  you  acipiit  thodefooi* 
dant,  you  mutt-say  on  your  oath,  that  the  let* 
ter>wnier  did  no^  mean  the  miniaters  of  Greni 
Britain ;  and  can  you  say  that  he  did  not,  and 
that  it  is  not  applicable  to  them  ?  I  told  yoa 
in  the  opening  to  thit  or  the  like  efieot :  that 
writing  or  printing  may  be  a  libel,  though  tho 
persons  are  not  particulariy  named  tl^reiB  ; 
and  tlMit  it  it  no  hard  matter  to  acandalino 
any  peraon  Vy  circumlocution,  fictitiout  namet, 
&c.  at  plainly  to  be  understood  as  if  their 
names  nere  particularly  mentioned ;  and  that 
the  law  construes  tliem  accordingly,  by  innn- 
enUet,  because  they  cannot  be  otiierwise  con- 
strued ;  and  this  hath  been  the  pmctice  of  thn 
law  for  some  hundreds  of  yeart ;  and  there* 
fore  the  defendant't  counsel  telling  you  that  it 
it  doing  people  harm  to  bring  things  in  by  in* 
nnendos,  it  onlv  amumng  you  with  words;  for 
it  is  a  plain  and  a  just  law,  and  the  law  wouki 
be  defective,  if  it  were  otherwise,  and  people 
would  be  always  defaming  one  another  bv  the 
like  methods.  I  toM  yuu  of  the  cate  or  Mr. 
Mist*t  Journal,  in  17SB:  it  was  a  scandalonn 
libel,  under  tbe  fictitious  namea  of  Esreff  and 
Soplii ;  which  the  jury  understood  phiinly  to 
be  so,  and  brought  in  tneir  verdict  accordinglr 
against  the  printer  and  publisher  thereof.*    1 

*  «<  This  letter,  dated  Aug.  £4, 1798,  tigned 
Amoa  Dudge,  was  supnoeed  to  be  written  bjr 
the  late  Philip  duhe  of  Wharton ;  wherein  wem 
eooUined,  under  the  characters  of  Mireweis, 
Btreff,  and  Sophi,  many  scandalout  rrfleo- 
tions  and  odious  comparisons,  between  his  hUn 
majesty  king  George  fl,  of  glorious  roemoryy 
and  the  Pretender.  It  wat  to  virulent  a  letter, 
that  St  wit  pcenented  by  the  grand  jurict  ef 


687] 


5  GEORGE  11. 


Trial  itf  Richard  FrandcUn, 


[608 


•Ml  mentioD  another  caie,  of  Mr.  Matibews 
file  printer,  for  bi^ -treason :  this  was  a  very 
■otorioot  and  pabbc  case,  relating  to  a  certain 
person  called  the  Cheralier  de  St.  George: 
Hiere  are  a  thonsaiid  chef  alien  in  the  world, 
and  yet  the  meaning  was  plainly  understood  to 
lie  the  IVetemler ;  no  less  a.crme  than  high- 
treason.  There  were  eleven  judges,  Iihinktnat 
cat  on  the  bench,  and  tha  present  lord  chancel- 
lor (King)  presided ;  and  they  understood  the 
queries  published  as  every  common  reader 
would;  and  the  jury,  being  convinced  in  their 
own  con^ence  nndferstood  it  in  the  same  man- 
acr ;  I  mean  no  less  a  crime  than  high-treason, 
and  he  was  executed  for  the  same.  And,  in- 
deed, any  man  iftay  write  treason  at  his  plea- 
sure, after  that  manner,  if  there  was  not  this 

Middlesex,  Westminster,  and  the  city  of  Bris* 
IdI  ;  and  the  priaters,  publishers,  press-men, 
Ace.  concerned  in  printing  it  were  all  taken  iuto 
custody  by  messengers. 

••  On  Feb.  S5,  1729,  at  the  sittings  of  the 
Court  of  King's- Bench,  at  Guildhall,  John 
Chrke,  the  pressman,  was  tried  upon  an  infor- 
mation filed  against  him  by  the  attomey-ge- 
•eral,  for  printing  and  publishing  a  libel,  en* 
titled,  •  Mist's  Weekly  Journal,' N""  175,  dated 
August  24,  17S8,  '*  containing  false,  scanda- 
Vm^  and  seditious  reflections  on  bis  late  and 
present  majesty,  by  drawing  odious  parallels, 
•nd  thereby  maliciously  and  falsely  insinuating 
•nr  government  to  be  tyrannical,  and  our  mi- 
aiatry  corrupt  and  abominable."  To  support 
the  charge,  there  were  called  James  Foro  and 
Thomas  Randal,  two  boys  concerned  in  the 
printing-office,  who  proved  that  the  said  Clarke 
worked  open  the  said  Journal,  and  assisted  in 
printing  9,000  at  Mr.  Wolfe's,  in  Carter- lane ; 
that  from  thence  (for  fear  of  messengers)  the 
forms  were  carried  to  Mr.  Burton's,  a  printer, 
where  the  said  Clarice  assisted  in  workmg  off 
1750  more ;  and  that  the  said  Clarke  ordered, 
that  nobody  should  see  or  have  any  of  them, 
till  all  were  printed  off,  and  published  tou;ether. 
Jt  appeared  also,  that  Clarke  owned,  in  nis  ex- 
amination before  Mr.  Delafay,  that  he  assisted 
in  working  off  the  said  Journal.  His  publisb- 
iog  it  was  proved  by  Mr.  Maskall,  who  bought 
half  a  quire,  which  was  delivered  out  to  him  by 
Clarke  himself.  The  counsel  for  the  defendant 
alleged,  that  the  characters  of  Mireweis  and 
Esreff  did  not  in  the  least  correspond  with  liis 
late  or  present  majesty  :  upon  which  the  Court 
■aid,  tlie  erime  was  the  greater  in  making  the 
narallel.  The  defendant's  counsel  further  al- 
leged, that  Clarke  being  a  poor  ignorant  work- 
man, he  could  not  be  supposed  to  understand 
the  comparisons,  or  to  know  the  characters ; 
nor  could  have  any  malicious  intention  against 
the  government :  to  which  the  Court  answered, 
it  was  the  facts  of  printing  and  publishing  only 
that  lay  in  issue ;  which  the  jury  considering, 
they  brought  him  in  guilty  of  both. 

^'  Robert  Knell  was  also  tried  upon  an  in- 
formation liUd  against  him,  for  pnnting  and 
publishing  the  same  libel.    It  waa  prof  ecT,  that 


1 


way  of  construing  it.  Agsin,  it  is  said,  that 
this  cannot  be  a  libel,  though  the  words  were 
understood  to  be  applicable  to  the  persons  men- 
tioned in  the  information ;  because  what  is  af- 
firmed in  the  letter,  about  the  accommodation  or 
treaty  with  the  em|)eror,  can  be  proved  to  ba 
true :  as  to  that,  I  must  say,  that  it  is  no  mat- 
ter whether  the  words  be  true  or  false,  if  it  ie 
published  as  a  libel,  and  the  prosecution  be  by 
mdictment  or  information,  llien  it  hath  beea 
said,  that  the  d^endant  is  a  puUiaber  of  newt, 
and  that  this  letter  was  sent  to  him  from  the 
Itlague,  and  that  he  inserted  it  as  such  in  his 
Journal :  as  to  that,  I  do  say,  that  if  this  letter 
had  been  really  sent  to  him  trom  the  Hague, 
it  would  be  still  a  libel ;  because  it  is  not  in  hie 
power  to  publish  what  he  pleaaei,  or  what  may 

he  assisted  in  composing  it ;  and  said,  aa  he 
was  about  it,  *  Mr.  Wolfe  and  I,  and  the  rest 
'  of  us,  will  all  be  taken  up  for  this  journal.* 
The  defendant's  counsel  insisted  that  compoaing 
was  not  printing ;  to  which  the  attorney-ge- 
neral answered,  that  though,  abatractly  con- 
sidered, it  was  not  the  very  act,  yet  it  was  aa 
act  preparatory  to  it;  and  Mr.  Roberta,  m 
printer,  being  ejumined,  declared,  it  was  not 
only  part,  but  the  principal  part  of  printing ; 
upon  which  the  objection  was  over-rulM. 
Another  point  was  also  objected  to;  that  aa 
there  were  two  compositors,  each  having  a  ae- 
parate  form  allotted  to  compose,  one  of  them 
could  not  be  charged  with  tlie  whole  libel, 
as  laid  in  the  information :  to  which  the  Court 
answered,  that  when  a  crime  is  perpetrated  by 
more  than  one,  and  by  joint  consent,  any  one 
of  them,  being  guiltv  of  part,  is  guilty  of  the 
whole.  The  deifendant  was  therefore  found 
guilty  of  printing  the  said  libel;  but  not  of 
publishing  it. 

**  Joseph  Carter  (Wolfe's  apprentice)  was 
also  tried  on  the  said  information ;  and  the  evi- 
dence against  him  being  the  same  as  before,  he 
waa  found  guiltv  of  printing  only. 

**  May  19th  following,  being  the  last  day  of 
the  term,  the  folk>winff  persons,  for  being  con- 
cerned in  printing  and  publisliine  Mist's  Jour- 
nal of  August  24th,  received  judgment  as  fol- 
lows: 

**  John  Clarke,  the  pressman,  for  printing 
and  publishing  the  said  libel,  to  stand  thrice  in 
the  pillorv ;  once  at  the  Royal  Exchange,  once 
at  Tempte-bar,  and  once  at  Charing-Cross ;  to 
he  committed  to  Bridewell  for  aiz  months,  and 
there  kept  to  hard  labour. 

*<  Robert  Knell,  the  com|XMalor,  for  printing 
the  said  libel,  to  stand  twice  in  the  pillory,  once 
at  the  Royal  Exchange,  and  once  at  Charing- 
Cross  ;  and  to  be  committed  to  Bridewell  for 
six  months,  and  there  to  he  kept  to  hard  labour. 

"  Joseph  Carter,  the  apprentice,  for  printing 
the  said  libel,  to  go  round  the  four  courts  in 
Westminster- Hall,  on  the  first  day  of  next 
ierm^  with  a  paper  fixed  upon  hisnead,  de- 
noting his  offence ;  to  be  sent  to  Bridewell  for 
one  month,  and  kept  to  hard  labour."  Monthly 
Chronicle  for  17S8, 1799.    Formr  Edition. 


669] 


fur  ahxhd* 


be  oonstrDcfl  defamatory,  let  it  come  from  what 
<]|oarter  it  will,  whether  from  abroad  or  at  home; 
lor,  as  I  said  before,  k  is  do  part  of  bia  trade  to 
scandalize  whom  he  pleases.  But  they  have  not 
e?en  iiro?ed,  that  that  letter  was  sent  to  him  from 
the  IJague :  all  that  thej  have  done  it,  that  they 
have  called  a  constable,  who  says,  that  tike 
messenfi^ers  searched  for  papers,  and  took  away 
some ;  out  does  not  say  tnat  they  were  written 
papers,  or  that  this  Hague  letter  was  among 
them  ;  no,  the  papers  no  means  were  only 
some  criminal  Craftsman.  Besides,  if  any 
other  thing,  had  been  seized,  such  as  that 
pretended  Hague  letter,  upon  application  made 
to  his  majesty,  or  the  secretaries,  he  might 
have  bad  them  returned ;  but  the  gentlemen 
do  not  pretend  that  they  made  any  such  appli- 
cation. Then  tliey  say,  if  this  piece  of  news 
is  deemed  as  a  libel,  it  will  have  a  bad  ciinse- 
quence ;  for  no  person  will  print  any  news  at 
all,  and  then  the  people  will  not  know  how 
things  or  aifairs  go :  this  is  very  extraordinary, 
indeed  ;  for  the  defendant  is  not  charged  in  the 
information  for  publishing  the  piece  of  pre- 
tended news  to  wit,  <*  That  a  rumour  hath  for 
some  time  privately  been  spread  about,"  &c. 
No ;  but  he  is  charged  for  making  an  applica- 
tion, and  saying,  that  the  ministers  are  guilty 
of  perfidy,  and  ruining  their  country,  dec. 
Next,  gentlemen,  1  would  have  you  to  olMerve, 
that  it  is  no  part  of  your  office  to  consider  or  de- 
termine, whether  this  Hat^ue  letter  is  a  libel  or 
Dot  (though  the  defendant's  counsel  insinuated 
that  it  was  a  part  thereof) :  yon  are  only  to  con- 
sider, whether  the  expressions  therein  are 
meant  lo  refer  to  the  present  king  and  hi^  mi- 
nisters, and  are  properly  app'icuble  to  them. 
But  whether  this  amounts  to  a  libel  or  crime, 
is  only  tlie  office  of  the  Court  to  determine : 
for,  suppose  a  man  was  accused  of  felony,  the 
Court  will  determine  whether  it  amounts  to  it, 
or  not.  It  is  so  in  high-treason,  und  all  misde- 
meanours, in  which  the  jury  is  to  determine 
the  facts,  and  tlie  judges  are  to  determine  the 
crime  and  punishmenr,  as  being  matters  of  law : 
anil  it  is  confounding  the  office  of  the  Court, 
and  of  the  jury,  lo  pretend  to  do  otherwise; 
and  it  is  Ukewtse  a  perverting  of  the  law :  this 
I  say,  with  great  submission  to  your  lordship. 
Then  it  was  said,  that  there  was  nothing  in 
that  Hague  letter,  that  did  relate  to  or  imply 
any  reflection  upon  his  present  majesty  :  but, 
gentlemen,  that  you  may  not  be  led  into  any 
error  by  such  an  assertion,  and  distinction  be- 
tween the  king  and  his  ministers,  1  would  have 
\ou  to  consider,  that  here  Is  a  charge  on  the 
king's  ministers  for  mal-administration,  and 
for  carrying  on  a  treaty,  which  occasions  per- 
fidy, &c.  Now,  1  would  ask  you,  can  treaties 
be  carried  on  without  his  majesty's  direction? 
And  therefore  I  say,  that  such  a  charge  as 
that  is  a  libel  on  the  king  himself,  as  well  as 
on  hiH  ministers,  who  are  empowered  and  di- 
rectc<l  by  him.  The  same  may  be  said  with 
#es()ect  to  m&gistrates  and  judges ;  for  they  are 
originally  of  his  appointment,  and  the  courts 
are  the  iiiug's,  and  he  makes  them,  sod  is  at 
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the  bea^  of  then,  and  without  him  they  cannss 
subsi^ :  80  that  I  say,  that  a  reflection  on  tbtt 
king's  ministers,  officers,  magistrates,  &c.  is  » 
high  reflection  on  the  king  himself.  Tber^ 
have  been  several  other  things  mentioned, 
which  1  sbailk  not  touch  at,  because  1  think 
they  are  not  material.  There  was  another 
thing  mentioned,  which  was,  that  if  this 
Hague  letter  was  construed  a  libel,  it  would 
tend  to  the  utter  destruction  of  the  liberty  of 
the  press.  My  lord,  I  am  really  at  a  kws  to 
know  what  sort  of  liberty  they  mean  by  it ;  I 
hope  they  don't  mean  a  licentious  and  an  ui|« 
bounded  liberty,  to  libel  and  scandalize  his  ma» 
jesty,  or  his  principal  officers  and  ministers  of 
state,  or  his  magistrates,  or  even  any  of  tbtt 
meanest  of  his  subjects,  whenever  they  think 
fit ;  for  that  would  be  a  dangerous  liberty  in* 
deed,  and  be  of  a  very  pernicious  Consequenc*. 
Gentlemen,  I  would  have  you  to  consider,  that 
even  the  prerogatives  of  tne  king  are  foundeii 
on  the  law  and  limited  by  it,  and  so  aie  all 
other  tilings  relating  to  his  subjects ;  and  \t 
cannot  be  supposed,  that  a  printer  only  is  ex- 
empted, and  at  liberty  to  use  his  press  for 
what  purposes  he  pleases ;  if  be  is,  1  desiro 
now,  that  the  defendant's  counsel  would  point 
out  that  law :  no,  the  law  is  not  so  absurd  a0 
to  allow  such  a  liberty  of  the  press.  Tba 
liberty  meant,  is  to  be  understood  of  a  legfl 
one:  he  may  lawfully  print  and  publish  what 
belongs  to  his  own  trade ;  but  he  is  not  to  publish 
any  thing  reflecting  on  the  character,  and  re- 
putation, and  administration  of  his  majenty,  or 
his  ministers ;  nor  yet  to  stain  the  character  or 
reputation  of  any  of  his  subjects ;  for,  as  J  said 
before,  that  to  scandalize  and  libiel  people  is  na 
part  of  his  trade,  so  I  say,  that  it  is  only  that 
liberty  of  the  press,  which  he  is  to  use,  that 
is  regulated  by  law  and  subjected  to  it ;  and  if 
he  breaks  tliat  law,  or  exceeds  that  liberty  of 
the  press,  be  is  to  be  punished  for  it,  as  well 
as  for  breaking  other  laws  or  liberties.  And, 
gentlemen,  though  it  has  been  insinuated  to 
you,  by  the  other  side,  that  the  making  of  such, 
things  a  libel  came  from  the  Star-Cbamber  ^ 
yet  1  must  tell  you,  that  printing  such  defa- 
matory expressions,  or  slanderous  news,  was 
deemed  a  hbel,  and  punished  accordingly,  long 
before  the  Star-Chamber.  It  is  a  law  made  ia 
1275,  in  the  third  of  king  Edward  1,  intitled. 
An  Act  that  none  shall  report  slanderoos 
news,  whereby  discord  may  arise.  The  words 
of  that  law  arc,  **  Forasmuch  as  there  have 
been  oftentimes  found,  in  the  country,  devisors 
of  talcs,  whereby  discord,  or  occasion  of  dis- 
cord, hath  many  times  arisen  between  the 
king  and  (lis  people,  or  great  me6  of  this 
realm ;  for  the  damage  that  hath  and  may 
thereof  ensue,  it  is  commandeii,  that  from 
henceforth  none  be  so  hanly  to  tell  or  publish 
any  false  news  or  tales,  w*liereby  disconl,  or 
occasion  of  discord,  or  slander,  may  grow  be- 
tween the  king, and  his  people,  or  the  great 
men  of  the  realm  ;  and  he  that  do  so,  sha!l  be 
taken  and  kept  in  prison,"  &c.  -So,  gentle* 
me0|  you  yee  that  this  of  libels  is  n<.*t  a  now 
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bw,  or  Me  that  ctme  from  the  19tar*Ch«iiiber ; 
but  4Nie  thtt  has  been  almoet  of  500  years 
•tandiD^ ;  therefore  I  hope  yon  trill  not  suffer 
yourselves  to  be  amused  by  surh  thioj^  That 
court  of  the  Star- Chamber  punished  without 
juries ;  but  thou^i  juries  were  taken  away^  yet 
the  law  remained  the  same  as  to  libels  and  crimes: 
6o  I  hope  it  afipears  to  yon  to  be  f  ery  plain, 
that  the  liberty  of  the  press  is  limitei]  and  ^^ 
▼emed  by  law ;  and  that  the  law  sets  limits 
both  to  tlie  kinj;  and  his  subjects.  Lastly,  I 
think  it  was  said  to  this  effect,  that  it  would  be 
making^  Mr^  Francklln  a  gfreat  politician  in  the 
world,  to  suppose  that  he  knew  any  thinflr  of 
the  meaninf^  of  that  pretended  Ha^nM  letter 
which  he  printed  and  published :  as  to  that,  1 
think  I  may  renture  to  sav,  that  he  conM  not 
nor  cannot  be  ig^norant  of  tne  meaninfif  thereof, 
because  it  is  plain  to  any  common  reader,  that 
by  the  words  *  certain  ministers/  are  and  must 
be  meant  the  ministers  of  Great- Britain :  and 
I  beliere  that  the  treaties  of  Hanover  and 
Sefille  hare  been  heard  of,  and  known  b?  you 
•II;  and  that  you  likewise  hare  hearcf,  and 
know,  that  there  hare  been  differences  between 
Oreat^Britain  and  Spain.  So,  gentlemen,  I 
submit  it  to  you,  whether  you  are  not  con- 
vinced in  your  consciences,  that  Mr.  Francklin, 
the  defendant,  is  the  publisher  of  that  Crafb- 
nan,  the  9nd  of  January  la^t,  wherein  the 
pretended  Hag^ue  letter  is  inserted;  and  se- 
condly, Whether  you  are  not  likewise  con- 
vinced, that  these  exnressiotts  in  that  letter,  to 
wit,  •<  certain  court,"  and  '*  certain  ministers,*' 
nod  what  is  spoken  against  them,  are  to  be  un- 
derstood of  the  court  and  ministers  of  Great 
Britain  ?  These  are  the  two  things  now  under 
your  con&ideration ;  for  as  to  the  question, 
whether  these  words  amount  to  a  libel  or  not, 
you  hare  nothing  to  do  with  that,  it  being  the 
oflioe  of  the  Court  to  determine  whether  they 
do,  or  do  not.  1^  we  doubt  not  but  you  will 
give  your  ? erdictacoordingto  your  conscience } 
mod  do  justice  between  the  king  and  the  defen- 
dant, whidi  is  all  that  is  required  of  you.  My 
lord,  the  importance  of  the  cause  hath  occa- 
sioned me  lo  take  up  much  of  your  time,  which 
1  hope  your  lordship  will  eicuse. 

L.  C.  J.  Gentlemen  of  the  jury,  this  is  an 
information,  wherein  the  king  is  plaintiff*,  and 
Mr.  Francklin  defendant,  for  printing  and  pub- 
lishing the  Country  Journal  or  Crafuman,  the 
Sd  of  January  1730,  wherein  is  inserted  an  ex- 
tract of  a  priVate  letter  from  the  Hague,  re- 
flecting on  his  majesty  and  his  principal  offi- 
cers ami  ministers  ef  state.  In  this  information 
cr  libel,  there  are  three  things  to  be  consii^ered, 
whereof  two  by  you  the  jnty,  and  one  by  the 
Court  The  first  thing  under  your  cousidera- 
tion  is,  Whether  the  defendant,  Mr.  Francklin, 
is  guilty  of  the  poblication  of  this  Craftsman 
or  not?  The  second  is.  Whether  the  expres- 
flioRs  in  that  letter  nrfer  to  his  present  majf^ty 
and  his  principal  officers  and  ministers  of  state, 
ami  are  applicable  to  them  or  not?  This  is  the 
chief  thing  in  the  information ;  for  it*  you  think 
that  these  defamatory  ezpressiooa  are  not  ap* 


I  plicable  to  them,  then  the  defendant  it  net 
>  guilty  of  what  is  obargsd  upon  him ;  but  if 
yon  think  that  they  are  applicable  to  them, 
then  the  defendant  is  guilty  thereof;  upon  this 
suppositMHi,  that  yon  find  him  to  be  the  pub- 
lister  ef  that  paper.  Tbesa  are  the  two  mat- 
ters of  faet  that  come  under  your  consideration ; 
:  and  of  which  yon  are  proper  judges.  But 
then  there  is  a  third  thing,  la  wit,  Whether 
these  defamatory  expressions  amount  to  a  libel 
or  not  ?  This  does  not  belong  to  the  office  of 
the  jury,  but  lo  the  office  of  the  Court ;  be- 
cause it  is  a  matter  of  law,  and  not  of  fact ;  and 
of  which  the  Court  are  the  only  proper  judges  ;^ 
and  there  is  redress  to  be  had  at  another  pImc, 
if  either  of  the  narties  are  not  satisfied ;  tor  we 
are  not  to  in? aoe  one  another's  prorince,  as  ia 
now  of  late  a  notion  among  some  people  who 
ought  to  know  better;  for  mstlen  of  law  and 
n>atters  offset  are  net  cr  to  he  confounded.  As  to 
tlie  first  thing,  whether  the  defendant  is  fruilir 
of  the  publieatton  of  that  Craftsman  which  w 
under  your  oonaideration.  And  here  in  thia 
and  the  second  head  1  shall  not  be  long,  be- 
cause things  have  been  so  often  repeated,  and 
all  sorts  of  obsenratioos  made  on  both  sides 
that  it  is  possible  to  be  made  on  this  occasion  ; 
and  my  endeavours  shall  be  to  hinder  you  from 
running  away  with  notions  which  are  not  right. 
As  to  the  evidence  offiered  to  prove  the  defendant 
the  publisher  of  that  Craftsman,  the  plaintiff^a 
counsel  called  one  Mr.  Smith,  sgainst  whom 
the  defendant's  connsel  could  not  ssy  any 
thing  material.  This  Mr.  Hmith  gives  an  ac- 
count, that  on  the  9tb  of  January  last,  he  vent 

*  It  is  now  by  Statute  38  G.  3,  c  60,  set- 
tled, that  the  jury  may  give  a  general  verdict 
of  Guilty  or  Not  Guilty  upon  the  whole  matter 
put  to  isstie  on  the  indictment  or  information. 
See  vol.  8,  p.  36. 

As  to  the  oontssts  which  had  ariten  respect- 
ing this  matter,  see  the  foltowing  Case  oF  John 
PMer  Zeng^,  and  the  Trials  for  state  libels  in 
the  first  thirt)r  yesrs  of  Geo.  3,  particularly 
those  of  Woodfall  and  of  the  dean  of  Ht.  Asaph. 
It  is  observable  that  lord  Alansfiekl,  in  giving 
his  judgment  on  the  latter  of  those  cases,  qooted 
from  memory  an  M  [•art^  Imllad,  whicti  was 
published  on  occasion  of  an  acquittal  of  the 
CraiUman.  It  appears  by  the  recent  publica- 
tion of  the  eloquent  speeches  of  k>rd  Erskine, 
vol.  1,  p.  375,  that  lord  Mansfield  by  misre- 
cital  altogether  perverted  the  meaning  of  the 
passage  which  he  thought  he  remembered. 
Thus  hazardous  *even  with  the  ablest  men  is 
the  practice  of  quotation  from  memory. 

Tlie  right  and  duty  of  juries  in  such  cases 
has  been  %ery  fully  and  ably  discussed  by  Mr. 
Baron  Blaseres,  in  the  second  volume  of  bis 
*  Additionsl  Papers  concerning  the  province  of 
Quebec'  (published  in  the  year  1776)  from 
p.  396  to  4U, 

As  to  judges  controlling  the  verdict  of  a 
jury,  see  in  this  Collection,  vol.  6,  pp.  967. 
99'^.  1013.  Barringtoo,  Obs.  on  West,  primer, 
and  the  authorities  cited  in  Ins  Note  («)• 
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to  Mr.  FrtncUin^i  fhop  to  bay  same  CraltsiiMui 
or  Jonrmk ;  he  tM  ho  winted  batf  a  dosm  of 
that  day,  aiid  two  of  the  ireek  before  I  hetaya, 
when  be  oasie  be  fband  Mr.  PraockliD  io  bit 
ahnp,  and  asked  him  for  half  a  dozen  of  his 
Journals  of  that  day,  and  two  of  the  Sttnrday 
before;  and  that  Mr.  Fnuicklin  asked  him 
whom  they  were  for ;  who  answered  that  they 
were  for  himself;  and  that   Mr.  Francklin 
asked  him  if  he  eold  them  a^pun ;  who  answer- 
ed. Yes ;  and  that  attarwwda  Mr.  FranckKn 
pointed  to  his  serrant,  and  told  him  to  look  ont 
these  Jooraals  for  bim :  which  be  aoeordingly 
did ;  and  that  he  sold  one  of  the  Journals  of 
the  9d  of  January  agam  to  another  person ;  but 
before  be  eold  it  be  marked  it;  and  that  Mr. 
Bmith  paid  his  servant  for  these  eight  Jonraals. 
I  think  ha  said;  that  the  two  •  Jonmals  were 
those  of  the  2d  of  January.    This  evidenee  is 
Tory  positive  and  foil ;  for  be  bought  them  in 
the  defendant's  shop ;  and  the  defendant's  ser- 
vant delivered  them  to  him  by  bis  master's  di- 
rection, and  paid  the  servant  for  them ;  which 
is  an  undeniaole  proof  of  the  defendant's  bdngf 
the  publisher  thereof;  and  unless  Mr.  Smith 
is  wilfVilly  forsworn,  his  evidence  alone  is  suffi- 
cient   Then  the  king's  counsel  went  on,  and 
called  other  witnesses  to  prove  tlie  defendant 
the  publisher,  though  I  thought  there  was  no 
occasion  for  mora;  but  they  produced  other 
witnesses  (I  shall  not  be  long,  or  name  every 
one).    They  produced  Mcs.I)odd,  who  says, 
tiiat  shensed  to  tend  her  servant,  Goram,  to 
Mr*  Francklin's  weekly  for  hb  Craftsman,  or 
Country  Journal ;  and  he  brought  them  from 
thence ;  and  these  of  the  3d  of  January  among 
the  rest;  andgave  the  OMmey  to  another  ser^ 
▼ant,  in  order  to  pay  Mr.  FraBcklui  for  tbem. 
OonoB  tells  you,  that  he  wient  about  a  year  and 
a  hair  together,  weekly,  to  Mr.  Fraacklin's,  for 
tiMMB  Craftsman  or  Country  Journals,  and 
brourbt  them  into  bis  miBtresa*e  abop ;  and 
that  be  brought  soose  of  the  f  d  of  January,  and 
brooght  no  Country  Journals  of  that  day  from 
any  other  place ;  and  that  he  had  great  qoan- 
titica  of  these  Country  Journals  weddy.    Mrs. 
Pleroesavs,  that  she  seatber  man,  Siavid  Da* 
vies,  to  Mr,  Frantiklin's  weekly,  foraome  time, 
for  bis  Country  Journals,  and  for  that  of  the 
Sdof  Jannaary  amOng  the  rest;  and  bad  such 
a  quantity  of  tbca  as  came  to  about  7^ 
weakly.    DavU  Daviee  says,  that  he  was 
employed  by  Mrs.  Pierce  to  fetch  her  Jour- 
nals^  tbsCraftsman,from  Mr.  Francklin's ;  and 
that  tif  the  Sd  of  January  among- the  rest;  and 
paid  the  money  for  tbem  to  thb  amount  of 
about  7/.  ^I'v^ly;    Then  they  called  an  officei' 
of  the  Stamp^omoe,  who  says,  that  be  regis- 
tered thirty -eight  advertisements  that  were  in 
the  Craftsman  of  the  9d  of  Januaiy  last;  and 
that  the  account  of  the  advertisements  for  that 
month  of  January  came  to  lOl.  18s.    So,  gen- 
tlemen, you  are  to  consider  whether  or  not  yon 
are  satisfied  with   the  evidence  produced  to 
prove  the  defondant  to  be  the  publisher  of  that 
Cndlsinan  of  the  Sd  of  January  last.    The 
Mil  thing  which  yoa  are  to  oonaider  ii|  wbe- 
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tber  the  expresrions  in  that  If  ague  letter,  refo^ 
to  his  nresent  majesty  and  bis  principal  offioera 
and  mtnistenr  or  states  and  are  applicable  to 
them  as  in  the  information  or  not ;  for  wbes 
people^s  names  are  not  set  down  at  length,  bnC 
pointed  at  by  cireumlocotion,  or  pieces  of 
wards,  or  by  mitial  letters,  &c.  the  law  alwayif 
allowa  iunuendqain  intbrmations,  which  €M*f 
plain  and  tell  #bat  the  defondant  meant  by 
them ;  aiMI  the  law  likewise  allows  juries  to 
give  theur  verdict  on  oath,  whether  tbey  think 
that  tiieae  dark,  defomatory  speeches  have  tha 
same  meaning  as  mentioned  in  the  mformatioa 
or  not;  The  counsel  for  the  king  have  gone  on 
aud  explained  and  applied  these  defamatory 
expressions  exactly  as  in  the  information ;  and 
they  have  given  their  arguments  and  reasooa' 
for  so  doiag ;  drawn  from  the  several  parta  of 
that  letter,  which  I  shall  not  tronble  yoa  witb; 
because  they  have  been  so  often  repeated  iflr 
your  hearings  I  say,  they  have  explidaed 
them  as  meutioned  in  the  inn>rmation ;  that  is 
to  say,  that  by  these  defamatory  exprnsionr, 
are  meant  his  present  mi^esty  and  bis  principal 
officers  and  ministers  of  state ;  and  indeed  tkey 
must  he  applicable,  and  refer  to  them  or  to 
somebody  else ;  and  if  tbey  do  mean  them, 
then  I  must  say  that  they  are  very  acandalowi 
and  reflecting  expresskms ;  because  tbey 
charge  them  with  perfidy  in  breaking  of  trea- 
ties, ruining  in  a  manner  their  countiy,  &c.  aa 
yo»  may  see  at  larce  in  tli&  letter  ;  and  it  m 
very  evident  that  these  treaties  could  not  ba 
made  without  the  knowledge  and  direetion  of 
his  msjesty.  The  counsel  for  the  defendant 
said,  that  these  scandalous  expressions  conM 
not  be  understood  to  refer  to  his  nrugesty  or  bin 
ministers;  but  they  did  not  tell  to  whom  they 
referred ;  I  sbcmld'  have  been  ghMl  to  liav« 
heard  tbem  do  so ;  no  that  you  are  to  consMaf 
of  whom  these  defomatoiy  expressiona  are 
meant,  or  to  whom  they  are  applicable ;  and 
as  to  the  rule  and  manner  of  understanding 
tbem,  you  are  to  do  it,  on  oath,  after  the  same 
manner  and  way  aa  you  do  privately  by  yoiw* 
selves,  taking  all  the  parU  of  the  letter  toj^^er^ 
I  shaH  not  repeat  the  aevend  parts  of  it  now 
which  the  king's  oonnael  did  use,  to  shew  that 
they  were  meant  of  hb  majesty  and  his  na* 
nistera,  beeatise  yon  are  to  have  the  letter 
along  with  you ;  for  it  is  plain,  that  the  oen^i 
struotioa  of  it  dependvon  the  werdatbemahltea 
and  theu'  comieetkm.  Oentlemeo,  I  have  beefl 
very  short  in  summing  up  the  evidence  ;  and 
laidf  aside  the  pomts  of  the  law ;  I  mean,  who* 
tber  these  defamatory  expressions  amount  to  a 
libel  or  not;  because  the  Court  can  only  deler^ 
mine  that :  and  if  not  aatisiactory  to  cither  of 
the  parties,  there  is  a  proper  rediasa  to  be  had 
at  another  place,  as  I  said  before.  There  waa 
one  thing  more  mentioned  by  the  dcfendantll 
counsel,  which  was,  that  there  is  no  room  td 
think  that  letter  libellous ;  because  there  could 
be  no  malice  supposed  b)r  inserting  it  in  the 
CrafWman,  being-only  designed  as  a  piece  of 
fbrmgn  news ;  and  that  the  bitter  part  of  the 
letter  qnalifiea  it,  by  saying-  that  the  letter^ 
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writer  doet  not  ttkt  apoo  him  to  imHifj  the 
triiib  of  that  report ;  but  thai  will  not  do ; 
lor  the  injury  w  the  tnaie  to  the  perMNUi  icsn- 
dnliked,  whether  the  letter  wm  ioierted  ont  of 
■lalice  or  not;  lieeidee,  there  is  no  knowinff  or 
f  coving  pftfticuhur  malice,  otherwiae  than  from 
theactiuelf;  and  therefore  if  the  act  iroporta 
•a- much,  it  it  aufficient ;  Qor  ia  be  to  take  the 
lifierty  to  print  what  he  pleaaea ;  for  the  liberty 
of  the  oreia  ia  only  a  legal  liberty,  aoch  aa  the 
law  allows  4  and  not  a  licentiout  liberty. 
Gentlemen,  1  tell  you  again,  that  1  ba?e  de- 
signedly shortened  things,  because. it  hath 
been  so  folly  again  and  again  laid  belbre  you. 
But  if  there  is  any  thing  afVerwarda  that  yoo 
want  to  know,  afUr  you  na? e  considered  these 
Ihinffa,  I  desire  you  would  acquaint  me.  So^ 
gentlemen,  if  you  are  sensible,  and  convinced 
tnat  the  defendant  published  that  Craftsman  of 
the  Sd  of  January  last ;  and  that  the  defamatory 
cxpreasioM  in  tlie  letter  refer  lo  the  ministers 


of  Great  Britain  ;*  then  yoo  ought  to  find  tho 
defendant  gmlty ;  but  if  von  think  otlwrww, 
then  yon  ought  ud  to  find  him  gnilty. 

The  Jury  found  the  defendant  gaihy  of  pob* 
fishing  the  said  libd.f 


The  term  following,  Mr.  iUcbard  FraBcklis 
reoei?od  sentence  to  pay  a  fine  of  lOOt,  to  b# 
inaprisoned  for  one  year,  and  to  find  aeciifiiT 
for  his  good  behaviour  for  seven  years ;  himself 
iu  1,000/.  penally,  and  his  two  aunties  in  500^.- 
each. 


f  Tbia  Hague  letter  waa  aaid  to  be  writteo 
by  the  late  Henry  lord  viscount  Bolingbroke. 
£x  Jnfor.  htr,  R.  FnnckUn.-    Former  Ediiiam, 

{-  Inthe  case  of  Perry  a.  o.  1793, 6  Term 
Rep.  454t  Mr.  Justice  Buller  read  a  note  of 
proceedings  relating  lo  an  endeavour  to  set 
asido  the  verdict  in  this  case.  See  a  report  of 
the  Trial  of  Perry  i^fr^. 


igO.  The  Trial  of  Mr.  John  Peter  Zevgeu,  of  New- York,  Printer, 
for  printing  and  publishing  a  Libel  against  the  Government; 
before  the  Hon.  James  de  Lancey,  esq.  Chief  Justice  of  the 
Province  of  New-York ;  and  the  Hon.  Frederick  PhiUipse,  esq. 
second  Judge;  at  New-York,  on  August  4th:  9  Geokgk  II» 
A.  D.  1735.* 

As  there  vraa  but  one  printer  in  the  proviooe 
of  New  York,  that  printed  a  public  newa-pn- 
per,  1  waa  in  hopes,  if  1  undertook  to  poMisfa 
another,  I  migbt  oake  it  worth  my  while ; 
and  1  soon  ibund  my  hopea  were  not  ground- 
less. My  first  paper  waa  printed,  Nov. 
Sll^  1733,  and  I  contmoed  printing  and  pub- 
lishing of  them,  i  thought  to  the  eotislac- 
tion  of  every  body,  tall  the  iannary  follow- 
hfi  when  the  chief  justice  waa  pleased  lo 
aniniadvert  upon  the  doctrine  «f  libels,  in  a  long 
charge  given  in  that  term  to.  the  grand  jury, 
and  ailerwarda  on  the  third  Tues£y  of  Octo- 
ber, 1734,  was  again  pleased  to  chaige  the 
gnind  jurv  in  the  firitowuig  words : 

**  Genllemciii  I  shall  conclude  witb  reading 
•  paragraph  or  two  out  of  the  aame  book,  con- 
-      .   ■  ■  ■  ■        ■  ■     ■■ 

*.  This  Trial  (or  rather  part  of  a  trial)  pub- 
^sbfd  by  Mr.  Zcager  himself,  having  made  a 
mpl;  noise  in  the  world,  is  here  inserted ; 
Siougb  the  doctrines  advanced  by  Mr.  Hamil- 
ton' m  his  speeches,  are  not  allowed  in  the 
courts  here  to  be  kw.— See  lord  Raymond's 
opinion  in  the  Ibrc^ing  Trial,  p.  672. — ^To 
which  wo  Imve  subjoined  some  remarks  on  this 
trial,  published  soon  after  it  made  its  first  ap- 
pearance. Former  Edition,  See  also  stat 
3S  Geo.  3,  c.  60,  as  referred  to  in  a  note  to 
Fraocklin's  Cose,  anU,  p.  $78f  and  the  other 
parts  of  that  note. 


ceminglU^els;  the?  are  arrived  lo  that  hei^bC^' 
that  tMv  call  hHHUy  for  your  animadversioo  ; 
it  ia  hif(vi  time  to  pota  atioo  to  them ;  forat  thw 
rat»  things  are  now  carriea  oo,  whoi  all  order 
and  government  ia  endeavoored  to  be  trampM 
on,  reflfctiona  are  caat  upon  persons  of  all  de-- 
^rees.  Host  not  these  thin^  end  in  eeditioni 
if  not  timely  prevented  ?  Lenity,  yon  have  seen, 
will  not  avail ;  it  becomes  yon  then  to  enquire 
after  the  oflfenders,  that  we  may,  ia  a  dua 
course  of  hiw,  be  enabled  to  punish  them.  If 
you,  gentlemen,  do  not  interpose,  consider 
whether  the  ill  oonseqneooea  that  may  arise 
from  any  distorbanoca  of  the  puUio  peace, 
may  not  in  part  lie  at  your  door  t 

**  Hawkina,in  hiacbapter  of  Libels,  considera 
three  pointa:  1st,  What  shall  be  aud  to  be  •» 
Ubel.  Sdlj,  Who  areliable  to  be  punisbed  for 
it  3dly,  In  what  manner  they  are  to  be 
pnniahed.     Under  the  1st,  he  says,  %  7,  <  Nor 

<  can  there  be  any  doubt,  but  that  a  writing,. 

*  which  defiimes  a  privets  penoa  only,  is  an 

<  much  a  libel  as  that  which  defames  peraona  in- 

*  trusted  in  a  public  capacity,  in  ss  mnch  aa  il 

*  manifestly  tends  to  create  ill  blood,  and  to  cauaa 
'  a  disturbance  of  the  public  peace ;  however,  it 

*  is  certain,  that  it  is  a  very  high  aggravatioa 

*  of  a  libel,  that  it  tends  to  scamiaUze  the  go* 

<  vcrnment,  by  reflecting  on  thoee  who  are  en- 

*  trusted  with  the  administration  «>f  publie  af- 
'  iaint  wbiob  does  not  only  eodaogarilio 
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pcM«|Mall  other  Hbeb  do,  by  ttirrio^iip  the 
parties  iiDmetliately  oofioenea  m  it,  to  acta  of 
revenge,  but  alao  baa  a  direct  tendency  to 
breeil  in  the  people  a  diilike  of  their  ffowerwun 
and  inolioe  them  to  faction  and  aedition.'  Aa 
to  the  3d  point  he  aays,  §  10,  *  It  it  certain, 
not  only  no  who  composea  or  procnres  ano- 
ther to  compoae  it,  but  alao  that  he  who  pub- 
lishes, orprocores  andCber  to  publish  it,  are  in 
danger  of  beinijf  punished  for  it ;  and  it  b  aaid 
not  to  be  oftaterial,  irbetber  he  who  diaperses  a 
libel,  knew  any  thing  of  the  contents  or  eflects 
of  iter  not;  for  noihiog  could  be  more  easy 
than  to  publish  the  roost  virulent  pa|»ers  with 
the  greatest  security,  if  the  concealing  the 
purport  of  them  from  an  illiterate  publisbcr 
would  make  him  aafe  in  the  dispersing 
them.  Also  it  has  been  sfiid,  that  if  ne  who 
bath  either  read  a  libel  himself,  or  bath  heard 
it  read  by  another,  do  afterwards  malicioudy 
read  or  report  any  part  of  it  in  the  presence, 
of  others,  or  lead  or  shew  it  to  anotnec,  he  is 
guilty  of  an  unlawful  publication  of  it.  Also, 
It  bath  been  bolden,  that  the  copyiiy  of  a 
libel  shall  be  a  coodusife  evidence  of  the  pub- 
lication of  it,  unless  the  party  can  prove  that 
he  delivered 'it  to  a  magistrate  to  eiamine  it, 
in  which  caae  the  act  aubaequent  is  aaid  to 
explain  the  intention  precedent.  But  it  seems 
to  be  the  better  opinion,  that  be  who  first 
writes  a  libel,  dictated  b^  aaother,  is  thereby 
guilty 'of  making  of  it,  and  consequently 
punishable  for  the  bare  writing ;  for  it  waa 
no  libel  till  it  was  reduced  to  writing.* 
,  "  These,  gentlemen,  are  some  of  the  offences 
which  are  to  make  part  of  jour  enqniriea; 
and  if  any  other  ahould  arise  m  the  course  of 
yoav  proceedings,  in  which  yon  are  at  a  loss, 
or  coneeive  any  doubta,  upon  your  application 
here,  we  will  assist  and  direct  you." 

The  grand  jury  not  indicting  me  aa  was  ex- 
pected, the  gentlemen  of  the  Council  proceeded 
to  take  my  Journals  into  consideration,  and  sent 
the  following  Message  to  the  General  As- 
sembly: 

<«  Die  Jovis,  3  p.  m.  17th  of^ October,  1734. 

«<  A  Message  from  the  Comicil  by  Philip 
Cortlaodt, in  these  words,  to  wit :  'That  board 
iMvisff  bad  several  of  Zenger'a  New  York 
Weekly  Jonmala  laid  before  them,  and  other 
acurrihius  papers,  tending  to  alienate  the  af- 
lectiona  of  the  people  of  thia  province  from 
hia  mi^esty's  government,  to  raise  aeditiona 
and  tnmulta  among  the  people  of  thia  pro- 
▼iDce,  and  to  fill  their  minds  with  a  contempt 
of  hia  miyesty'a  government:  And  consider- 
ing the  pemicioua  oooseqoeoces  that  may  at- 
tend such  growing  evils,  if  not  speedily  and 
efiSectoally  put  a  atop  to :  And  conceiving  that 
the  moat  likely  method  to  put  a  atop  to  such 
bold  and  seditioua  practices,  to  maintain  the 
dignitgf  of  hb  noajeaty'a  government,  and  to 
preser? e  the  peace  thereof,  wooM  be  by  a  con* 
brence  Wween  a  Committee  of  thia  board, 
•ad  *  Committee  of  the  Aseembly  ;*  it  is  there* 
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fint  ordered,  that  the  gentlemen  of  this  board, 
now  assembled,  or  any  seven  of  them,  be  a 
committee,  to  join  a  committee  of  the  Hoeae 
of  Representatives,  in  order  to  center  together, 
and  to  examine  aud  enquire .  into  the  said 
pspers,  and  the  authors  and  writers  thereof.' 

^*  Which  Message  being  read, 

«*  Ordered,  That  the  members  of  this  Ilouse, 
or  any  fourteen  of  tliem,  do  meet  a  Committee 
of  the  Council,  at  the  time  and  place  therein 
mentioned. 

«  Die  Veneris,  9  ▲.  m.  18  October,  1734. 

"  Mr.  Ganletaon,  from  the  Committee  of  tbia 
Rouse,  reported.  That  they  last  ui^ht  met  the 
Committee  of  the  Council,  on  the  subiect-matter 
of  their  Message  of  yesterday  to  this  Bouse;  and 
that  after  several  preliminanea  between  the  ssid 
Committees,  the  gentlemen  of  the  Council  re- 
duced to  writing,  what  iSbtj  requested  of  ^le 
Hooae,  and  dehvered  the  aame  to  the  chairmaa, 
who  deDvered  it  io  at  ^  taUe,  and  being  read, 
ia  in  the  worda  following : 

**  <  At  a  Committee  of  tbe  Council  held  the 
« 17th  of  October,  1734:  PaBSEMT;  Mr. 
« Clarke,  Mr.  Harrison,  Dr.  Coldcn,  Mr. 
<  Livingston,  Mr.  Kennedy,  Mr.  Chief 
■  Justice,  Mr.  CortUmdt,  Mr.  Lane,  Mr. 
*  Horsmanden. 

"  *  Gentlemen;  The  mattera  we  request 
your  concurrence  in  are.  That  Zenger's  pa- 
pers, No.  7,  47, 48, 49,  which  were  read,  and 
which  we  now  deliver,  be  burnt  by  the  hands 
of  tbe  common  bangmaii>  aa  coqtaiuiag  in 
them  many  things  derogatory  of  the  dignity 
of  hia  miyesty's  government,  reflecting  upon 
the  legislature,  upon  the  most  considerable 
persons  in  tbe  most  distinguished  stations  in 
the  province,  and  tending  to  raise  seditions 
and  tumults  among  the  people  thereof. 

**  ■  That  you  concur  with  us  in  tbe  address- 
ing tbe  governor,  to  issue  his  proclamation, 
with  a  promise  of  reward  for  tbe  discovery  of 
the  authora  or  writers  of  these  seditious  libels, 

**  *  That  you  concur  with  us  in  an  Order  fat 
proaecuting  the  printer  thereof. 

'*  *That  you  concur  with  us  in' an  Order  to 
the  magistrates,  to  exert  themselves  in  the 
execution  of  their  olfices  io  order  tojirescrve 
the  public  peace  of  the  province.  By  order 
of  the  Committee, 

•*  *  Frkd.  MoftRis,  CI.  Con.* 


**Mr.  .Garretson  delivered  likewise  to  the 
Honse  the  several  papers  referred  to  in  the  said 
request 

**  Ordered,  That  the  said  papers  be  lodged 
with  tbe  clerk  of  this  House ;  and  that  the 
consideration  thereof,  and  the  said  request,  bn 
referred  till  Tuesday  next. 

'*  Die  Martis,  9  a.  M.  92  October,  1734. 

<*  The  House  according  to  Order  pniceeded 
to  take  into  consideration  the  requetttof  a  Con»- 
mittee  of  Council,  delivered  to  a  Comiiiittee  of 
tlus  UoQsei  on  the  16tb  instant,  as  iikewiie  of 
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■fUr  Mvcral  detNdM  upOD  (taa  HlyMt-Batttn, 
■I  wM  ordered,  Tbkl  uu  nid  papcn  ud  re- 
quMli  Li*  OB  the  Ubla." 

Tbe  Coniwil  Oiidiaf  tha  Genenl  Aannblj 
«odM  not  do  toy  tbinr  khont  it,  they  MOt  IM 
followiti;  Hnaig*  to  the  Boum  : 

«  Die  Sibbati,  0  a.  ■.  9  No* ember,  ITM. 

"  A  McMi^  from  the  Council  by  Hr.  Lir- 
Ingston,  dairin^  thii  Hoiwe  u  returti  by  him 
to  lliat  boftrd  tbe  Mf  era!  leditioiH  Jounwi  of 
Zeoger'*,  Nu.  7,  47,  48,  49,  which  were  deli- 
vered by  a  Committee  of  tfant  Boinl  to  a  C«m- 
miltee  of  thi*  Bouie  the  iTlh  of  October  lul, 
togclbiT  «itb  tbe  piDpoieli  of  the  Committee 
sftlMt  BoenI,  delivmd  therewith  to  a  Com- 
mittee of  thit  Home;  aod  then  wblidrei*." 

On  Tucaday  the  Sth  of  Noramher,  if  34,  the 
qaMter-BCMOH  for  the  ci^  of  New  Yoifc  ho- 
mo, whea  the  obefiff  driteend  to  the  Court  an 
Order,  n hicb  wh  read  in  tfaCM  Wlodl : 

■■  At  a  Coundl  bdd  at  Fort  Oeorgo,  in  New 
York,  the  9d  of  NoTCiBhM-,  17S4:  Pu- 
enrr ;  Hi*  Excdlon-  Williem  Coaby, 
CapUin  General  and  boiemor  in  Chief, 
dec.  Blr.  Clarlie,  Hr.  HetmoD,  Dr,  Col- 
■  Mr.  Livinntoo,  Hr.  Kenoedy,  Hr. 
,  Mr.  Cf^"---    "-    ■- 


Trial  tfJAM  Mer  Sis^ger, 


[ON 


Cliief  JnMier,  1 


-.  CoitlBiMlt,  Hr.  L«ne, 

"  Wliereii  bvanOrderof  thit  Board,  of  Ihia 
day,  some  nf  John  Peter  Zmser'*  Jouruali, 
cntiilol,  'The  New  York  Weekly  Journal, 
*  cootainiiifc  the  freelieel  Adiicef,  Arcign  and 
<  diimeitic,"  No.  7,  47,  48,  49,  were  ordered  (o 
be  burnt  l<y  the  haod*  of  the  common  han)(- 
man,  or  wliipper,  near  the  pillory  iu  thia  city, 
on  Wednrcitay  ihe  Olh  ieUanl,  between  tlie 
lioura  of  elL-ren  and  tnelTe  to  the  forenoon,  aa 
containinK  in  ihem  many  ihinn  teoilin^  to  le- 
tlition  and  fartioa,  lo  iTing  lii>  mijeiity'i  go- 
vcromeiil  into  ooDleni^il,  and  to  didurb  Die 
peace  thcri-nf.  and  coDtiuaiag  in  them  likewlae 
not  only  rclIt'clioBi  ii|i<iti  big  excellcucy  ihego- 
verniir  in  particular,  llie  legialalure  in  geopral, 
Iiut  aUo  upon  the  mosr  considerable  pcrsnoi  in 
the inoit  diHLiivniithed  sutinneio  lliisjjravince: 
it  ia  therelbre  u.'dered,  That  the  mayor  Biid 
raagirtrales  of  this  city  da  attend  at  tbeliurninv 
of  ihe  sereral  Papcri  or  Joamala  atbreMiJ, 
nambeied  ai  abore  roeniijned. 

"  FuD.  MoitBis,  D.CI.  Con." 
"  To  Robert  Lurting,  es.i   mayor  of  the 
city  of  New  Yotk,  ant/ the  re*t  of  tbe 
iB^itratei    for    tlie   (aid   city    ud 

Vpoo  reading  of  which  Order,  tbe  Court 
fnrliail  the  eiiteiiDf  thereof  in  their  hooka  at 
that  tiroe ;  anil  many  ol'  them  declared,  that  if 


■   "  N.  B.     Dr.  Colden  waa  that  day  at 

EeopuK,  90  niile«fiuni  New  York,  thoatth  moo- 
tinaed  u  preient  iu  counoil,"— ibwer  AK- 


II  itMdU  te  eatatd,  tboy  would  kaw  the* 


Oa  WodBM^y  tbe  eib  af  Naeeeitar,  IIm 
aberiffoTNoirYoridDandlhoCoaetarQuv- 
ter-wiaaa  to  comply  with  tbe  aaid  Order  j 
upon  wUch  one  «f  tbe  aMwrnaa  oOerad  a  Pr*. 
teat,  wbieh  wea  lead  by  Iha  derk.  and  irfUead 
of  by  all  tbe  aUerman,  aitlMT  vpiMily  or  fej 
not  Mjocting  to  it,  aud  ii  (a  ftlllwalk : 

"  Whereea  an  Order  hu  been  eerre^  on  tlui 
Court,  in  theae  wonta."  [Tbe  Order  aa  abovy 
inacrted.]  "And whercaalhia Court coneeivea, 
they  are  only  to  be  eomnunded  by  ihe  kiiy's 
mandatory  write,  aolliariied  burlaw,  to  whtth 
they  coBcBJTe  they  hate  the  right  of  ■hewing' 
caUKwhy  tbeydea'tobey  Ihem,  if  they  beliara 
them  improper  to  be  obey  ^ ;  or  by  Ordera,  whieh 
have  Nroa  Icnown  lawa  to  aulborise  ihem  ;  and 
wbercae  thia  Conrt  ooaceieea  thia  Order  to  ha 
DO  toaaibtory  writ  warranted  by  law,  nor 
know!  of  no  law  that  tuthoriaea  tbe  making  tbo 
Order  afitrMid ;  eo  thej  think  thefiwelTcs 
nader  no  obligation  to  obey  it:  which  obedU 
coee,  they  diink  would  be  m  then,  an  openiaf 
a  door  for  arbitrary  eommanda,  wUcb,  when 
"   th^kao 


ooaeequescea  nav  attend  it.  WbcreAra  Ibii 
Court  coneeirei  Saeir  bound  in  doty  (fn-  tbo 
prceerrabon  of  the  righta  of  thia  corporstioiia 
and,  ai  much  ai  they  aa,  the  liberty  <f  the 
preaa,  and  the  people  of  the  prOTime,  aiace  ■■ 
anemUy  of  the  prnviace,  and  eereral  greaJ 
juriet,  hafo  reTuaed  to  meddle  witli  the  fepei^ 
when  applied  to  by  Ihe  Coondl)  to  proleat 
aninit  tbe  Order  aftreaud,  and  to  forliid  all 
tRe  R 


"E 


of  thia  oorpontiea  to  pay  any 
t,  until  it  be  ahewn  to  thia  Court, 
that  the  aame  ia  aalhoriaed  by  aome  known 
law,  which  they  neither  know,  aut  beliere  thai 

Upon  reeding  of  which,  it  wm  required  of 
ike  hononrtblc  Franci*  Harriaoo,  recorder  of 
thie  corpnraiioo,  and  one  of  the  iiMmben  of  the 
Council,  (prvteot  at  makinfr  tbe  eaid  Order)  to 
ehew  by  what  law  or  authority  the  aaid  Order 
wai  medi-  i  upoa  which  he  enoke  in 
it,  and  riled  the  etae  of  Or.  Hactier 
mon,  which  wm  by  the  Uouaeaf  iji 
lokehMmtbytho  baadaof 
that  tbe  Biayor  aadalderntaa  of  Lun^nabmM 
atleadtbedeiBgofit.  TowhiobeaaoftfaaU- 
denaen  anawaied  to  tbie  parpoae:  That  ba 
oonceived  the  caao  wa>  no  waya  pecatM,  ba- 
cauaa  Dr.  SachotceeU  and  hi*  Bermoa  wcta 
ieap Bached  by  the  HoMcaf  Common  of  Eag- 
laad,  wliich  ie  tbo  grand  jury  of  Iha  oaiieo, 
and  rcpreaentatjveoftke  whole  people  of  Ei^* 
land:  thai  Ihia  tbeir  impeadiment  tbeypniea- 
cnied  belbro  iha  Hnoie  of  Lerde,  the  grealcel 
cooTtof  jaatieaof  Britain,  aad  whiefa,  beyond 
menory  of  man,  baa  had  cogaiaanae  of  thinga 
of  that  nalnm:  that  there  SacbereteU  had  a 
Air  bearing  in  daleocc  of  Umaelf  and  of  bia 
Bvmoo  i  and  after  that  hir  bearing,  be  and 
hii  Sumoa  weta  juitiy,  liiriy,  and  legally 
eeadanuadi  ibatbehadgwdikeiiBf  Or. 


681}  Jbra^BO. 

8Mi)M*enl)^  Md  tboHtfat  ha  mhU  obwga  hn 
nenMry,  that  the  jydgmntaf  iha  HauM  of 
LordainlhUMM  wu,  That  Iha  mjor  saJ 
ibtfiA  of  LMtetaod  MiddkHz  aoW  ^hmM 
Mtcodtbo  hwningflftheBenBiMiaKrBOt  the 
kMenuMf  aMtlutlMrhaiMie«il»md,thatlha 
Ofdar  nfMothitJnHffroeatWMoal^  dirMled  to 
Iha  ihanffi  of  IJnSaB,  uil  not  afn  ta  the 
•uwr,  who  did  Dot  attod  tbedoiwit:  and 
Ihnhar  nM,  thu  would  Ur.  BmmSw  ahaw, 
Ikaitlie  goramorand  oootieil  bad  *uob  aatlio- 
ritv  a*  tba  Hodm  of  Lordi,  and  that  the  paper* 
■rdercd  to  ba  hurnt  were  ia  lika  maiiaer  le^y 
noaiwuted  and  oondemntd,  thera  tha  oaie  of 
Dr.  8acb«*wHl  might  bo  la  the  porpoac ;  bnt 
wilbaittihawiof'thai.h  raitm  .pn*ed  that  a 
flaaaim  a^ght  nat  la  Iw  prnMHiooed,  till  a  fair 
Mil  ^  •  oofopcteat  and  kagal  aulhnritj  were 
Am  had.  Hr.  {taoorder  waa  doared  la  pro* 
daeallwbnafaa  inm  wheoofr  ha  cited  hia«vtha< 
■ilint  Ibalihe  Court  ntiglit  jodgs  of  tbam 
tbtma^rm,  and  waa  toU,  that  if  bacaoU  pra- 
daee  aiffieieat  anihwitiei  to  warrant  thia  Or* 


ptn 


4er,  thajr  wo«1d  raadilj  a  W  i 
■ol.  Uhm  which  baaaid',  ba 
bwdia  aSout  with  bin. 


which  baaaid',  m  did  oat  carry  hia 


10  &eh 


ind  fbr  them,  or  order  a 
:h  tham.  Upon  wfaM  ba 
■nae,  and  nt  iho  lawer  eod  of  the  taUa  ba  men- 
tianed,  that  biahoaBamaf't  Pulona  fitter  w«* 
arderadfb*  tha  B<MH  of  LardiriolM  burnt*  b* 
Iha  hi|^  Miliir  of  WettminMar  ;  u^oa  which 
Im  afarapdj  went  away,  witboat  wanina;  fur  an 
laawcr,  or  franUng  to  bring  Ma'  botta,  and 
m  oat  Mtwii«lling  the  Caart. 

AAar  Hr.  BecoTdar>a  denartnra,  it  wii 
morad,  that  tba  Prolail  abonld  be  entered  ;  to 
whi<AitwnaaDawaTed,  Ihatthe  Pnteat  could 
not  be  anterad,  witbonl  entering  alio  the 
Order,  that  it  wu  not  fit  to  take  any  nutice  of 
it ;  and  ihereibTe  it  waa  propoaed  loat  no  no- 
tice ahguld  be  taken  in  tb«r  bookr  of  eilfaer, 
%hich  waa  bnanimonily  agreed  to  by  tbe 
Cooit. 

Hw  aheri  ff  then  mored,  thai  the  CoBri  weald 
direct  thnr  wbipper  to  perfenn  the  Mid  Or- 
der ;  to  whiob  ii  waa  aoiwerad,  That  ta  be 
waa  IIm  officer  of  the  COrpotMicHi,  the^  would 
gire  DO  anch  Order,  mm  after  which  the 
Coott  adioufned,  aod  did  not  alleod  the  burn- 
ing of  tna  papen.  Afterward*  aboat  noon, 
the  ahariff,  after  reading  the  numbera  of  the 
aareral  paprra  which  were  ordered  lo  be  burnt, 
daKrarad  nam  onto  tbe  handaof  bi*  own  n«gre, 
«ad  ordwad  bin  to  pat  than  into   the  ire. 


rwiah  Dnnhv,  eeq.  awl  aarcnlof  the  offi- 
MTV  of  the  ganiaon,  ntlandad. 


On  the  Lord's  tlay,  tbe  mh  of  Nawber, 


lOMMMeed  to  a  poor  jaat  an  the 
«dhar^  nan*  (Bwiietl.  Oonplata  Hiat.  of 
Bug.  vol.  3,  p.  587,  a  £d,  in  Loal.  WM^ 


At  a  Council  held  at  P«1  Oeorge  ia  New 
York,  the  8d  day  of  Nntimbrr,  1T34. 
PauEHT ;  hi*  Eicelleocy  WitHain  Coiby, 
Caplaio  Oeneral  and  Gorernor  in  CbiaT, 
Sas.  Hr.  Claike,  Hr.  HarriMD,  Sir. 
Liriuofloa,  Mr.  Kennedy.  Chief- J  nai  ice, 
Hr.  Gortlandl,   Mr.  Lane,   Ur.   Bora* 


prehend  John  Peter  Ziai|pr,  fot  printing  aod 
pnhlifhing  laveral  aeditiou*  libela,  diapeiaed 
thioagbout  hia  Jeatnal*  or  Nawa-papere,  in- 
tituled, ■  The  New  York  Waritlf  Journal,  cob- 
taining  the  freahett  adricea,  (oreign  aud  do> 

io ;'  aa  having  lo  them  many  thioga  lend- 

_,  ta  iniae  laatiaoe  and  tanmlla  aaaang  4b« 
pMrie  of  tbif  prarinca,  jnaaming  dMv  wmida 
with  eoatamst  of  Ua  ■qaHy'a  ganmnwL 
awl  graally  dtatarbiag  tba  ptaee  Ibemrf*;  aaj 
npon  hii  idttng  tbe  eaid  John  Paler  Zenger,  If 
cemBit  him  lo  tha  priaon  or  Mmmon  jiil  af 
the  mid  dly  and  coonty, 

«  Fan.  Hgaua,  D.  CI.  Con." 

And  Mng,  by  rirtna  of  that  wamnt,  eo  ia> 
priaoned  in  tha  jail,  I  waa  Ibr  aereni  daya  4e* 
nied  iha  nee  of  pen,  ink,  and  paper,  and  the  H- 
brrly  of  aprach  with  any  pmoaa. — Upon  mj 
oommilment,  iOKie  friend*  aoon  t(otB  Habeaa 
Corpualo  kting  me  before  the  cbiar-JDetiee,'iB 
order  to  my  Hiaeharve,  w  bei^  bailnl ;  on  tlio 
rettwn  whereof,  on  Wedneaday  iha  901b  oTNo- 
rembar,  my  cooaeel  delifcred  eneptieaB  ta 
the  retoTD,  and  the  chief-jaatiee  altered  tbem 
lo  be  argved  pnhlioly  at  the  ci^  ball,  an  Iha 
Saturday  following. 

On  Aiuniay  tbe  9Sd  of  November,  the  mid 
rxccptiDne  came  to  be  ar^ed,  by  Jamea 
Alexander  and  WilliamSmiih,  of  connael  fm- 
me,  and  by  Mr.  Altomey  General,  ami  BIr. 
Warrel,  of  counsel  agsioat  me,  io  presenee  of 
same  hiindrrila  nf  the  inbabitanta;  where  my 
coonsel  (taviog  the, benefit  of  exception  to  the 
)lle):a1itj'  of  t^  warnntj  inaiited  toat  I  might 
ba  admitted  to  raaaonabie  bail.  And  toahew 
that  it  waa  my  rigfat  lo  be  ao,  they  oAared 
Haitna  Ciiarta,  tbe  Pctilioo  of  Right.  S  Car. 
tbe  HabeaaCor^ua  Act  of  31  Car.  9.  which  di- 
reeta  the  lum,  in  which  bail  ia  to  be  taken,  to 


-e  of  tbe  oKawe.*    Atao  9 


But  JDitieee  muat 


cap.  15,  §.  5,  iaibeaewonlt.'ButJii 
lake  care,  that,  under  prelenoe  of 
Bufficieot  aecurity,  they  do  not  make  ao  exeea- 
aire  a  demand  as,  in  esect,  amounit  to  a  denial 
of  hail ;  tor  thi*  ia  looked  on  a*  a  great  griev- 
ance, and  ia  comolatned  of  aaaueh,  byl  W.  dr 
H.  apw.  e,  by  wliich  it  ia  declared,  'That  ax- 
CCBNTe  bail  ought  not  to  be  repaired.'  It  waa 
alao  abewnj  that  the  Seven  Bitbopt,  wbo^  in 
king  Jamrs  the  Sd'i  time,  were  chafed  with 
tbalika  crime  that  I  alood  charged  with,  w«a 
ta  bail  an  tlieir  avra  reeognisuHM, 
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the  arefabiihop  in  900/.  ftod  each  of  the  other 
mz  ID  100/.  ft-piece  only.  Sandry  other  aa* 
thorities  aud  ai^meoti  were  produced  and  in- 
tisted  OD  bv  my  counsel,  to  pro? e  roy  ritfht  to 
be  admitted  to  moderate  bail|  and  to  sucn  bail 
as  was  in  m v  power  to  ^ve ;  and  sundry  parts 
of  history  tuey  produced,  to  shew  how  much 
the  requiring^  excessiTe  bail  had  been  resented 
by  parliament.  And,  in  order  to  enable  the 
Court  to  judge  what  SQi^  vras  in  roy  power  to 

r've,  I  made  affiJarit,  lliat  (my  debts  paid) 
was  not  worth  forty  pounds,  (the  tools  of  my 
tradet  >ffid  wearing-apparel  excepted.) 

8nme  warm  expressions  (to  say  no  worse  of 
them)  were  dropt  on  this  occasion,  suflkiently 
known  and  resented  by  the  auditory,  which, 
for  my  part,  I  desire  may  be  buried  in  obli- 
vion :  upon  the  whole,  it  was  ordered,  thai  I 
might  be  admitted  to  bail,  myself  in  400/.  with 
two  sureties,  each  in  900/.  and  that  I^  should 
be  remanded  till  I  gave  it.  And  as  thiaVas  ten 
times  more  than  was  in  my  power  to  counter- 
•acure  any  person  in  gir ing  uail  for  me,  1  coo- 
cetred  1  could  not  ask  any  to  become  my  bail 
mx  these  terms  ;  and  therefore  1  returised  to 
jail,  where  I  lay  until  Tuesday  the  98ih  of  Ja- 
nuary, 17S4-5,  being  the  lastday  of  that  term ; 
and  the  grand  jury  hating  found  nothing 
against  me,  1  expected  to  have  beeo  discharged 
from  my  impriaonment :  but  mv  bopea  proved 
▼ain ;  tor  the  Attorney  General  then  char^ 
Bie,  by  ioformatioo,  for  printing  and  publiwhnig 
|>arta  of  mv  Journals  No.  13  and  SS,  as  bdng 
false,  scandalous,  malidons,  and  seditiona. 

To  this  information  my  Counsel  appeared, 
and  offered  lEzceptiona,  leaying  a  blank  forin- 
aerling  the  judges  commissions,  which  the 
Court  were  of  opinion  not  to  receive  till  those 
blanks  were  filled  op.  In  the  succeeding  ts- 
cation  the  judges  gave  copies  of  their  commis- 
aions ;  and  on  Tuesday  the  15th  of  April  last, 
the  first  day  of  the  succeeding  term,  my 
Counsel  offered  these  Ezceptioiis;  which  were 
as  follow : 

^'  The  ArroRNXT  Genbeal,  «.  Jonif  Peter 
Zengbr. — On  information  for  a  Btlsde- 
meanor. 

*'  Exceptions  hnmbly  ofiered  by  John  Peter 
Zenger,  to  the  honourable  James  de  Lancey, 
esq.  to  judge  in  this  cause. 

**  The  £feudant  comes  and  prays  heating 
of  the  commission,  by  virtue  of  which  the  ho- 
nourable James  de  JLancey,  esq.  claims  the 
|K>wer  and  authority  to  judge  in  thia  cause,  and 
It  \»  read  to  him  in  these  words : 

*<  *  George  the  Sd,  by  the  grace  of  God, 

*  of  Great  Britain,  France  and  Ireland,  king, 

*  defeuder  of  the  faith,  &c.  To  our  trusty 
.*  and  well  beloved  James  de  Lancey,  eM|. 
'  We,  reposing  special  trust  and  confidence  in 

*  your   integrity,  ability  and  learuing,  have 

*  assigned,  constituted  and  appointed,  and  we 

*  do  by  these  presents  assign,  constitute,  and 

*  appoint  you,  the  said  James  de  Lancey,  to 

*  be  chief  justice  in  and  over  our  province  of 
I  Mew  York,  in  Amehcai  in  the  room 


Morria,  esq.  giving  and  by  theae  presents 
graatiajg  nnto  yon  full  power  and  lawiiil  au- 
thority to  hear,  try,  and  determine  all  pleaa 
whatsoever,  dril,  criminal,  aad  nuxt,  aeeerd« 
mg  to  the  hiws,  statmea,  and  csatama  of  omr 
kingdom  of  England,  and  the  lawa  and  oia^ 
of  oor  said  nrovinoe  of  New  York,  net  being 
lepognant  thereto,  and  executioiis  of  all  Jndg- 
ments  of  the  said  coort  to  award,  and  to  make 
anch  mlea  and  orderain  the  said  CQ«irt|  aa  may 
be  found  convenient  and  aseliil,'and,  aa  near 
as  may  be,  agreeable  to  the  rukia  aad  orden 
of  our  oourta  of  King's-bench,  Conunoa 
Pleas,  and  Exchequer  in  Englaiid.  To  have, 
hold,  and  enjoy  the  aaid  ofiice  or  place  of  chief 
juatiee  in  and  over  our  said  previiiee,  with  all 
and  aingular  the  righta,  privflcgea,  proiita  and 
advantages,  aahuies,  fees  and  perqoisitea  onto 
the  said  place  helonging,  orm  any  ways  ap^ 
pertaiaing,  in  aa  full  %ni  ample  manner  as 
any  penoo  bereloibre  chief  justice  of  our  aaid 
province  hath  held  and  ei^yed,  oa  of  right 
ought  to  have  held  and  emoyed  the  aame,  la 

Jon  the  aaid  Jamee  De  Lancey,  esq.  for  and 
uring  onr  will  and  pleaaore*  Jn  lasliinoajr 
whereof  we  have  cauaed  theae  our  lettera  la 
be  made  patent,  and  the  great  seal  of  oar 
profince  of  New  York  to  be  hereunto  affixed. 
Wltoeaa  our  tnnty  and  well-beloved  Williana 
Cooby,  CM.  oor  eaptain-general  and  goveraar 
in  chief  of^  our  provinoea  of  New  York,  New 
Jersey,  and  the  territoriaa  thereoQ  depending 
m  America,  vwe-admiral  of  the  aame,  and 
colonel  in  ofur  army,  at  Fort  George  in  Neir 
York,  the  Slst  day  of  Aoyaat,  in  the  7lh  year 
of  our  reign,  Anno  Domim,  1733.' 
<«  Which  hemg  read  and  heard,  the  said  Jobo 
Peter  Zei^r,  by  protestation  not  confesaini^ 
nor  aubmitting  to  tne  power  of  any  other  per- 
aon  to  judge  in  ibia  cause,  doth  except  to  the 
power  of  the  honourable  James  de  Lancey, 
esq.  aforesaid^  to  judge  In  tliis  cauae,  by  virtue 
of  the  oammission  aloresaid|  lor  theae  reaaona, 
vix. 

"  1st.  For  that  the  authority  of  a  judge  of 
the  King'a-hench,  in  that  part  of  Great  wtain 
called  Mgland,  by  which  the  eognizanoe  of 
this  cauae  is  claimed,  is  by  the  said  commiasioa 
granted  to  the  honourable  James  de  Lanoey, 
eeq.  aforesaid,  only  during  pleasure ;  whereas 
that  authority  (by  a  atatute  m  that  case  mada 
and  provided)  ought  to  be  granted  during  good 
behaviour. 

"  find.  For  that,by  the  said  commission,  tha 
jurisdiction  and  authority  of  a  justice  of  tbs 
conn  of  Common  Pleaa  at  Wcatmiaater,  in  thai 
part  of  Great  Britain  called  Enghuid,  is  granted 
to  the  said  James  de  Lancey,  eaq.  which  juria* 
diction  and  authority  cannot  be  granted  to,  and 
exercised  by,  any  one  of  the  justices  of  the 
Kiog's-hench. 

i<  3rd.  -For  that  the  fopm-of  tlie  said  eoromie- 
sion  is  not  founded  on,  iior  frarraoted  bv  the 
common  law,  nor  any  statute  of  England,  nor 
of  Great  Britain,  nor  any  not  of  assembly  of 
this  cokmy . 
**4th.  ror  that  it  appcara,  1^  the  camnMiP 
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■ion  aG>i«tud,  tbkt  the  nme  b  (cruted  under 
■be  •««>  of  tint  cotuny  by  hi(  exiMlIniejr  WU- 
liaitt  Cmhy,  «aq.  ({OTrraor  llwmf ;  ud  it  ap- 
pnra  not,  thii  the  Mme  iru  ^oled,  neilber 
wai  lbs  Mme  invnted,  by  uid  witb  the  adriee 
>uid  cotnent  <^  bi(  inajcatT'i  Gooneil  of  Ihi* 
■okniT ;  whhont  nhieb  idTioe  end  cofweiit,  tie 
■xcellntcy  rauld  not  ^nt  the  nine. 

**  Wh(T«1bK,  end  for  nwtiy  other  defeeti  in 
iba  Hid  eomniBiioD,  tliii  defeodant  bnmUy 
bopea,  tbsttbe  honoanble  James  de  Lancey, 
esq.  will  not  lake  cognizance  of  thia  canae,  by 
virtiHof  ibecommiiaioD  afoicsaiil. 

"  Jxsiri  ALfUNnH. 

"WlLLUMSMini." 


The  Exception!  to  the 
bWHiuralla  Frederklc  Philiii 
■•me  with  the  forv^ias',  incl 
"* ;—:—   ithich  lain  lhe«e 


of  the 


'  Oeor^  the  fld,  by  (he  srace  of  God,  of 

*  Great  Brilaia,  France  and  Irelaod,  kinfr,  de- 

*  lender  of  the  Ikitii,  See.  Te  onr  trttuj  and 
'  wcJl-belofrd  Frederick  Phillipae,  fw).  greet- 
'  iar :  ttbereaB  it  ia  our  care,  that  joalice  be 

*  doly  adniiniileTed  to  oar  aubjecta  within  onr 

*  pi«*inee  uf  New  York,  and  leniloriea  thereon 

*  depCMdin^  in  Aiaerica  ;     and    we,  repoiing 

*  MJiceia)  eonfidenee  in  yonr  integrity,  ability 

*  UM  Inmins:,  bate  iignad,  conatitutad  ud 

*  fpaiMed,  wmI  wa  do  by  Iheae  preieiita  aa- 

*  MfB,  oonaiitate  and  appoint  you,  the  said 
'  PRderick  Philiipae,  lo  be  aecond  joatice  of 
'  oar  aupretnecoart  of  jndicalure  for  nur  pro- 

*  vinca  of  New  York,  in  the  room  of  Janes  de 

*  I^ucer,  eHj.  Ki'fna'  and  cranling  to  you,  the 
■aaid  Frederick  Phnlipw, Tut!  poHcr  and   an- 

■  ttwrity,  wilb  our  otlirr  jnaticea  of  our'  aaid 

*  anpreine  conil,  to  bear,  try,  and  determine  all 

■  plena  wbataoerer,  dvil,  criroina),  and  mixed, 

*  aceonlhlg  to  the  lawa,  slalDlei  and  cuatomt 
'  of  oar  kingdom  of  England,  and  the  latri  and 
'  — agttof  OuraaidprorinceofWew  York,  not 
'bal^iepngnaDt thereto;  aDdezecntionaofall 

*  juwiuenta  of  iheaatd  court  (o  award,  and  to  act 

*  aM  do  all  ihinga,  which  any  of  oar  juaticea  of 

*  aittar  bench,  or  bemns  of  the  Exchequer,  in 
'  wir  aaid  kingdom  of  Bngjand,  uMy  or  ougfat 

*  to  do,  and  aho  to  aaaiat  in  the  making  anch 
<  ralaa  and  erdera  in  onr  aaid  eoart,  aa  ahall  be 

*  IhriWgoad  andbanefit  of  oar  aaid  prorinee; 

*  mmi,  aa  oaar  a*  cmTeaienllr  nuy  be,  to  the 

*  Mba  aad  ordara  of  our  aud  coorta  in  onr  aaid 

*  kingdom  of  England:  to  bare,  boU,  and  en- 
•jay  ibaaaidoSeeorplaceofaaooadjnaticeof 

*  oar  aaid  pr»*inee  of  New  York,  t^etbcr  with 

*  aH  aod  Ma^palnr  tbetigbta,  priril^a,  aalariea, 

*  faa,  pafiquiMiaa,proQn  aadadrantivcatliera- 

*  H^  naw  «r  at  anv  ttme  beretofora  bokm^ng, 
'  orinaiy  wian  ar  right  ajpMttainiog.irato  yoa, 

*  *•  aud  Fraderidt  Pbilhpae,  fbr  and  during 


*  pmince*  of  New   York,  Neir  Jeraay,  and 

■  territoriea    thereon    depending    in    Americar 

■  eice  adminJ  of  Ihe  lame,  and  colonel  in  one 

*  army,  See.  at  Port  George  in  New  York,  tbo 

■  3lBt  day  of  Augnat,  in  the  7th  year  of  our 
'  rrign^  Anno  Domini,  1T33. 

*  Fru.  Moaaia,  D.  Elecralarj.' 
Tueiday,  April  \i,  irS5. 
Mr.  Alexander  offered  the  above  Exceptjona 
to  (be  Court,  and  pmyed  that  tbey  might  ba 
filed.  Upon  Ibia  the  chief  juUiue  said  to  Mr. 
Alexander  and  Hr.  Smith,  (hat  they  ought 
well  to  conuder  the  conacquencue  of  wtiat  tbey 
ofoed.  To  which  both  anawei^,  that  they 
bad  well  eonaideretl  whattbev  offered,  aod  all 
tbe  eonseqnenoet.  And  Hr,  Smith  added,  that 
ba  waa  ao  well  aatiafied  of  the  right  of  the  iub- 
ject  to  take  an  exception  to  (he  comraiaaion  of 
a  jodge,  if  he  thought  auch  commiaiion  illft- 
gal, — that  he  dunt  venture  hii  Ulo  upon  thai 
pmnt.  Aa  to  the  validily  of  tbe  Excepliona 
then  offered,  ha  aaid,  lie  took  (bat  to  be  a  le. 
cond  fioiot ;  but  waa  ready  to  ai^ue  them  both, 
if  (beir  honour*  were  jiteueU  U  hear  him.  To 
which  the  chief  juilice  replied,  that  he  wouhl 
ooDsider  the  Exccptiona  in  Ihe  noming;  and 
ordered  tlie  clrrk  to  bring  ibem  to  him, 
Wednadai/,  April  10. 

Tlie  chief  juatice  detirered  ooaof  IlieEiccp* 

tinoa  10  tbe  clerk,  end  juilice   Pbillipae    Uia 

other ;  upon  whidi  Mr.  Smith  sroae,  and  aak- 

ed  tlie  judges,  whether  their  honoura  would 

hear  him  upun  thetc  tvo  poinla.     1st.    That 

the  subject  liaa  a  right  to  take  auch  ExeeptJona, 

if  tUey  jiidi(ed  the  eommiuion  Ul^al.     Sdly. 

That  the  Excaptioos  tendered  were  legal  and 

I'Blid.    To  which  the  chief  joatice  iwd,  that 

tliey  would  neither  beer  nor  ulow  the  Excep* 

tiuni;  for  fiaid  he)  you  thought  to  have  gain- 

ed  a  great  deal  of  applause  and  nopolariiy  by 

oppoaing  thia  court,  ai  yoa  did  the  court  of 

Exchequer ;   bnt  yon  haie  brought  it  to  (hat 

point,  that  Hther  we  muEt  eoft'om  the  bench, 

or  yon  fnta  ibe  bar :  therefore  we  exclude  yon 

and  Hr,  Alexander  from  the  bar;  and  deliTer- 

ed  a  paper  to  the  clerk,  and  ordered  it  to  b« 

entered ;   which  the  clerk  entered  accordingly, 

and  returned  the  paper  to  the  chief  justice; 

after  which  the  chief  juatice  ordered  me  clerk 

to  read  publicly  what  he  bad  written ;  an  at- 

teated  copy  whereof  fbllowa : 

"  At  a  Supreme  Coort  of  Judicature  held  fiir  th* 

Prttrince  of  New  York,  at  (ho  City-Hal] 

of  the  City  of  New  York,  on  Wedneada; 

the  ]6th  day  of  April,  1TS5.    Psesent  ; 

the  Bon.  Jamea  lie  Lanc^,  esq.  chief 

juatice.    Tho  Hon.  FrCderiek    Pbiirij 

caq.  aecond  juatioe. 


*  anuaad  theae  ear  lettora  to  be  wadanatant,  nod 

*  Ibe  great  eeal  of  our  aaid  proaince  of  N^YoA 

*  to  he  baraonu  affixed.    Wilocaa  our  Icuanr 
well-betoTed   William  Codby,  eaq.  oar 

■-- ii  nut  goT«iB«r  in  diicf  of  loir 


>tiiiripK, 


"  Jauea  Aleiander,  eaq.  and  William  Smilbt 
nttomien  of  thia  Court,  faaring  preaomod,  (not- 
withatandlng  they  wen  ftvowtmed  by  iIm 
Conrt  of  their  dia^leaaora,  if  tbejr  afaooM  do  il) 
to  aign,  and  baruqj  actuallr  ayned,  and  pot 
into  Mut,  BBMpttm,  in  ina  wne  of  Jobs 


Ib«b7  dmvbsr  tlw  lagiKlir 
Mir  oonmWoH;  tboagh  b 
ibiaSapratM 
iImI,  fbrtto 
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Mid  cODlaapt,  the  mM  Ji 
WUliam  Smith,  be  emlwM  fron  Mjr  Ailber 
BnetiM  ta  thii  Co<vt ;  ud  Ibrt  (hcv  budm 
/  ie  nnick  oat  of  the  raU  of  atiomiat  of  tUa 
Coort  F«r  Cor*.        J411U  Lvm,  CI." 

ASar  tta  mitr  of  tbo  Coait  ww  read,  Mr. 
IhtMfar  i-h-*,  -hrh-r  it  wHlbeordwor 
Mr.JuttieePhililpMMwell  •■  of  tba  ekiif- 
jiMtiee  t  T»  whieb  both  aiwirend,  Ihet  it  wm 
tMrordaii  npM  >Uc:k  Mr.  Ahnoder  MMed, 
That  it  WM  proper  ta  Mk  thai  qsMtioa,  ibil 
tbaj  migtit  hmiw  bow  ta  ba*a  tb*  ntiffi 
ha  Arttwf  nbwrted  to  the  Cewt,  opea  mdiaf 
aflbaOHir,  that  Ihaj  were  niHdM  ia  tMr 
waidi^  of  it,  beeniN  ibe  ExeepliMa 
ealy  10  tbeir  eeamiMiaaa,  aad  oot  to  the  Wa( 
aftiwCaartiaBiitbcraiaaliCfad;  mtipnjti 
that  the  Order  migfat  be  altered  aeeerdioshr. 
na  chM^-jeabee  Mid,  tlier  conoeived  ibe  Es- 
eaptiona  wen  m«iatt  the  Miagr  af  the  Coort. 
Beth  Ifr.  Alazaader  and  Mr.  8a>ith  <lcnied 
thai  they  w«v,  aod  prajwd  Ibe  ebief-juHiee 
to  poiot  M  the  place  that  ceatrinad  aaob  exoc*- 
tioM;  and  furiheradded,  thaitheCourtnig^lit 
well  eiiit,  IhouKh  tbe  camtniMiona  ef  all  the 
judgee  were  rail;  wfaichtfaadiiaf'JDCiirecaa- 
Cawd  to  ba  true :  and  theriAre  Ihey  prayed 
I,  that  the  Order  in  that  point  nii^i  be 
ladcDied. 

"naa  Mr.  Atexaader  deaired  to  ItDOW,  who- 
Iher  tha«  otcr-riiled  or  rejected  the  Eicep- 
tionaf  llie  chief- jottica  aaid,  ITe  did  not  un- 
dentand  the  differeDce;  la  which  laid  Alex- 
ander replied,  that  if  he  rejected  the  Excep- 
liona,  then  they  could  not  appear  opon  tne 
preotadiap,  and  in  tliat  caae  tbe  defendant 
Wai  entitled  to  hare  ihem  made  part  of  the 
praoeedinn  by  billi  of  exceptioM  :  bat  if  they 
orer-rulea  than,  then,  b^  ao  doiap ,  they  only 
declared  them  net  auffinent,  to  binder  them 
fVom  pnoaedtoc  hf  virtue  of  thoia  couioit- 
■aat  i  and  the  Esceptiona  would  remain  aa 
raeordi  of  tbe  Court,  and  augbl  to  be  entered 
oatbereeord  of  the  canae,  as  part  of  the  pro- 
eeedinp.  Tbe  chief -jualica  aaid,  They  mutt 
raaiain  npen  the  ftJe,  ta  warrant  what  we  baTe 
done:  aa  ta  beinf  part  ef  the  record  of  the 
pmeedinM  in  thai  cauae,  be  nid,  Yen  may 
apaalr  to  nai  paiai  to*nMifvw« 

trUmf,  JfrU  tBtk,  irw. 

Hr.  Alexander  agnified  ta  tbe  Coart,  that 

«•  Wodaeaday   laat  their  beaeura  had  aaid, 

that  tbe  counad  for  Mr.  Xeagv  might  ipeak 

to  tbe  point,  ooneeraiufr  (be  rejecting  or  orer- 

nUag  of  Hr.  2eng^i  " 

Aarrow ;  to  wbieb  tL*  el 


Trial  tfJtU  PtUr  Zmger, 


ania,lba 
altand;  b 


eity.wbaiMMtbe 

utinat  BM,  (br  what  I  had  printed  eoMemin|f 
tMB ;  that  otbera  ware  (be  goTerooT'i  baker, 
tayhr,  ahea-maker,  candte-maker,  joiner,  9tc 
that  ai  to  tba  fbw  indilfcTeot  men  thatwera 
npen  that  lial,  tfan  had  reaaon  to  beliere  (ai 

Ifeat  ha  Mid,  Yon  may  get  Mma  penaa  10    tbey  bad  heard)  that  Hr.  Aueney  had  a  liar 

Mcakta  Aat  paint  aalha  marrow,  not  mean'    of  Ihem  toUriM  them  oat  {  and  IhereTore  ra 

i^  that  tbe  Mid  Alexaader  abaald  apeak  ta  itt  |  qaaatad,  that  be 

liwcbiitg cimaiy to  thaOHlft 


Alanadar  and  Hr.  Smith  aaid,  Ibtj  ni 


They  balb  aba  nMOtiened,  ibH   h  wai  a 


tbair  pcacliee  m  onaaad,  ai 
wberaaa  tbey  piaaliaed  in 

To  wbieh  tba  ahief-Jaeliea 
aatwHed,  That  the  Order  waa  ataia,  "  That 
JaoNi  Alenwler,  eea.  and  W^am  BhMi, 
wata  iiharriil  and  eaelndad  fro*  Ibah'  wMa 
piaeiina  at  thii  hart  aodtbaitfaeOnlcr  wHbi> 
tended  ta  bar  their  acting  both  m  eoaaael  tat 
as  anerniM,  and  that  it  oonM  net  ba  poaetrwd 


wfaetberb 

awered.  That  be  did. 

Upon  ihia  exdnaiao  of  my  oonnad,  I  pctt* 
tioaed  the  Court  ta  order  oonneel  for  mr  4»- 
fence;  who  thereon  appointed  John  Cmb- 
hen,  aa^  who  pleaded  Not  Onilty  Ibr  nw  t« 
tbe  ialbrBBaiioa.  Bal  aa  la  iha  point,  wbaiber 
my  Bxeeptiana  shoaM  be  part  of  tba  raoairf,  aa 
wna  movad  kf  »y  fanner  oouneel.  Hr.  Chaia 
beiB  thonght  not  prapv  ta  tpMh 
Chamban  alaa  movad,  that  a  f 
tbe  nett  term  m^bt  ba  appnimed  fbr  my  ir  . 
Bad  for  a  Struck  Jnry  ;  wheranpon  my  trial 
waaorderHtobe  on  Monday  tbe  4tbof*a- 
gust,  and  tba  Court  weoU  conwdr  till  Ibw 
Iratda 

limrar  not:  ■ _. 

■atinc,  at  mynlM|i| 


adej^iii 
my  trial. 


At  a  Sapreme  Cofirt  of  Jndicalore  held  ibr  the 

Province  of  New  York,  bcfon  tha  hn- 

nonnble  JamM  De  Lancay,  eea.  Chief- 

Juttieeof  the  laid  PraTincai  and  the  bo- 

nouraUe    Frederick   Phiilipae,  eeq,   ae- 

oond  Joatice  of  the  said  Proriuce. 

On  Tnoiday  tba  9Mh  of  July,   173S,  tha 

Coartopened;  andoaeaotiaaof Mr.Chambera 

'-'  -  Strack  Jury,  parauant  tn  tba  rale  of  tba 

ding  term,  tbe  Court  were  of  opinion, 

that  I  waa  eotitlcd  to  have  a  Stmck  Jaay  ; 

and  that  eraaing,  at  an  of  the  eioefc,  aoaaa 

of  my  frinds  aUandad  the  eterfc,  for  alribiny 

tba  jDTy;  whea,  to  their  anrpriae,  tbe  clerk, 

inatead  of  prodociag  the  haeboMers  bosk,  to 

alrika  the  jury  obI  of  it  in  their  preaauei,  aa 

atoal,  bapiaiucad  a  list  of  48  penena,  wbam, 

ha  aaid,  ba  bad  taken  oM  of  the  firaeb<Men 

boak:  my  frlendi  told  him,  thatagnat  number 

of  then  pcinona  wars  not  fiaeholden;   that 

otbcn  were  patioaa  holdiag  oemmiasiDui  anri 

oOeea  at  tbe  gOTCraer*a  plaaaara ;  that  olber* 

wrnof  tba  late  diaplanad  wMuiaintea  of  tbia 


on  tbe 
chief- juitioe  aaewmd, 
id,  Yon  may  get  soma  penoa  u  ,  tbey  b 


ipeak  ta  itt  I  qaaatad,  that  be  wvuld  either  bring  the  frea- 
^MbMr.    baUm  boak,  aii4  ohm  aM  U  A  4»  ma. 


mi 


Jbr  a  lihcL 
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t/tpUxonikAit  09^  in  tbeir  presence^  as  uspfd  ; 
or  else,  that  he  would  hear  their  obiectionf, 
particularlv  to  the  list  he  offered ;  and  that  he 
would  put  impartial  men  in  the  place  of  those 
Affaiost  whom  they  could  shew  just  otjection^. 
NotwithstaDdiug  this,  the  clerk  refused  to 
strike  the  iury  out  of  the  freeholdera  book, 
AU^  refused  to*  bear  any  objections  to  the  per- 
jKMia  on  his  list ;  but  toll!  my  friends,  if  wiy 
fiil^ectioqs  they  had  to  any  persons,  they  might 
Btrjke  those  persons  out;  to  which  tney  ap- 
.iiwered,  There  would  not  remain  a  jury,  if 
they  airuck  out  all  the  exceptionable  men ; 
dbid,  according  to  the  custom,  they  had  only  a 
pg^i  to  strike  out  13. 

But  finding  no  arguments  could  prerail  with 
(he  clerk  to  hear  their  objections  to  his  lisit, 
per  to  strike  the  jury  as  usuid,  Btr.  Chambers 
told  him,  he  must  apply  to  the  Court,  which 
the  ne)[t  morning  he  did  ;  and  the  Court,  upon 
his  motion,  ordered,  That  the  48  shoulu  be 
■truck  out  of  the  freeholders  book,  sfi  upual, 
in  the  presence  of  the  parties ;  and  that  the 
clerk  sLould  hear  dejections  to  persons  pror 
posed  to  be  of  the  48,  and  allow  of  such.ex- 
iceptions  as  were  just.  In  pursuance  of  that 
order,  a  jury  was  that  evening  struck,  to  the 
jatisfaolion  of  both  parties,  though  my  friends 
nod  counsel  insisted  on  no  objections  but  want 
•of  freeholders ;  and  though  they  did  not  insist, 
that  Mr.  Attorney  General  (who  was  assisted 
by  Mr.  Blagge)  sliould  shew  any  particular 
cause,  against  any  persons  he  disliked,  but  ac- 
quiesced that  any  person  be  disliked  should  be 
out  of  the  48. 

Before  James  De  Lancey,  esq.  -Chief- 
Justice  of  the  province  of  New  York,  and  Fre- 
derick Phillipse,  second  jud|^,  came  on  my 
trial,  on  the  fourth  day  of  August,  1735, 
ppon  an  information  for  printing  and  publish- 
ing two  news-papers,  which  were  called 
Jitels  against  our  governor  and  his  adminis- 
tration. 

The  defendant  John  Peter  Zenger,  being 
called,  appeared. 

And  the  sheriff  returned  his  Venire  for  the 
trial  of  this  said  cause. 

Mr.  Chambcrt^  of  counsel  for  the  defendant. 
1  humbly  move  your  honours,  that  we  may 
have  justice  done  by  the  sheriff,  and  that  he 
may  return  the  names  of  the  jurors  in  the  same 
order  as  they  were  struck. 

Mr.  ChieJ  Justice.  How  is  that  ?  Are  they 
not  so  returned  ? 

Mr.  Chambers.  No,  thev  are  not ;  for  some 
of  the  names  that  were  last  set  down  in  the 
pannel,  are  now  placed  first. 

Mr.  Chief  Jttstiu>  Make  out  that,  and  you 
■hall  be  righted. 

Mr.  Chatnbert,  I  have  the  copy  of  the  pannel 
in  my  hand,  as  the  jurors  were  struck ;  and  if 
the  cferk  will  produce  the  original,  signed  by 
Mr.  Attorney  and  myself,  your  honour  will  see 
our  complaint  is  just. 

Mr.  Chief- Justice.  Clerk,  is  it  soP  Look 
upon  that  copy ;  is  it  a  true  copy  of  the  pumel 
;98  it  was  struck? 

VOL.  XVIL 


Clerk*  Ye?,  1  believe  it  if. 

Mr.  Chief  Justice.  Row  came  the  names  of 
fhe  jurors  to  be  displaced  in  the  pannel  an- 
nexed to  the  Venire  ? 

Sheriff.  I^ave  r^umed  the  iurors  in  the 
same  order  in  which  the  cferK  gave  them 
tome. 

Mr.  Chief-Justice.  Let  tlie  pames  of  the 
jurors  be  rangeil  in  the  order  they  were  struck, 
agreeable  to  the  copy  here  in  court. 

Which. w^s  done  accordinu;Jy.  Aud  the 
jury,  wl^'ose  names  were  as  fblfow,  were  called 
and  sworn : 


JURT. 


Hermfmus  Rutgers, 
Stanley  flolroes, 
iEdwvd  Han, 

John  Bell, 
Samuel  Wei^iver, 
Andries  jilarsehalk, 


Vanporson, 
10.  Hunt,  Foremap, 
_teiyamin  Hildretli, 
Ahraliam  Ketefliw, 
^ohh  tioelet, 
Hercules  Weodover. 


BIr.  Attorney  XSenead  opened  the  informa- 
tion, which  was  as  follows: 

Att.  Gen.  ]May  it  please  your  honours,  aqd 
yon  geqtiemen  of  the  jury  ;  the  information 
now  before  the  Court,  and  to  which  the  diefen- 
dant  Zenger,  has  pleaded  Not  Quilty,  is  an  in- 
formation for  printipg  and  publishiug  a  false, 
scandalous,  and  seditious  uoel,  in  which  his 
excellency,  the  governor  of  this  province,  who 
is  the  king's  immediate  representative  here,  is 
greatly  and  unjustly  scandalized,  as  a  person 
that  has  no  regard  to  law  nor  justice ;  with  much 
more,  as  will  appear  upon  reading  the  informji- 
tious.  This  fpraoticej  of  libelling  is  what  has  al- 
ways been  discouraged,  as  a  thing  that  tends  to 
create  differences  among  men,  ill  blood  among 
the  people,  and  oftentimes  great  bloodshed  b^ 
tween  tne  party  libelling  and  the  party  libelled. 
There  can  be  no  doubt  but  you,  gentlemen 
of  the  jury,  will  have  the  same  ill  opinion  of 
such  practices  as  the  judges  have  always 
shewn  upon  such  occasions :  But  1  shall  say 
no  more  at  this  time,  until  yon  hear  the  infor- 
mation, which  is  as  follows : 

**  New-Tork,  Supreme  Court. 

«  Of  the  Term  of  January,  in  the  eighth  year  of 
the  reign  of  our  Sovereign  Lord  King 
George  the  Second,  &c. 

'*  New  York,  ss.  Be  it  remembered,  that 
Richard  Bradley,  esq.  Attorney  General  of  our 
sovereign  lord  )he  king  for  the  province  of  New- 
York,  who  for  our  said  lord  the  king  in  this 
part  prosecutes,  in  his  own  proper  person 
comes  here  into  the  Court  of  our  said  lord  the 
king,  and  for  our  said  lord  the  king  gives  the 
Court  here  to  understand,  and  be  informed, 
that  John  Peter  Zenger,  late  of  the  city  of 
New- York,  printer,  (being  a  seditious  person, 
and  a  frequent  printer  and  publisher  of  false 
news  and  seditious  libels,  and  wickedly  and 
maliciously  devising  the  government  of  our 
said  lord  the  kingofthis  his  modesty's  province 
of  New- York,  under  the  administration  of  his 
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excelleocv  William  Cofh^,  esq.  capUio-jB^enGral  i 
mu«l  governor  in  cliief  ol  tlic  said  |ir(ivioce,  to 
trailuce,  scandalize  and  rilitV.  and  bu  excel- 
lency die  said  ^ovemo^,  and  the  Diioistcrs  and 
officers  of  our  said  lord  Ihc  kin;;,  of  and  for  the 
said  province,  to  brin|(  into  suspicion,  and  the 
ill  opinion  uf  the  subjects  of  our  said  lord  the 
jking*  ieiiidin{^  within  the  said  province)  the  28ih 
day  of  January  in  the  7th  year  of  the  reii^n  of 
our  sovereif^Q  lord  Geon|^e  the  Second,  by  the 
grace  of  God,  of  Great  Britain,  France  and 
Jrelaud,  kinir,  defender  of  the  faith,  8cc.  at 
the  city  of  Newr-York,  did  falsely,  seilitiously 
and  scandalously  print  aud  publish,  and  cause 
to  be  printed  and  published  a  certain  false,  ma- 
licious, seditious,  scandalous   libel,   intituled, 

*  The  New  York  Weekly  Journal,  containlnq^ 
the  freshest  advices,  fureij^n  and  domestic;*  in 
which  libel  (of  and  concemint;  his  excellency 
the  said  (j^ovenior,  and  the  ministers  and  of- 
Acers  of  our  said  lord  the  kin^r,  of  and  for  the 
•aiil  province)  among  other  things  therein  con- 
tained are  tlie  wonis,  *  Your  appearance  in 

*  print,    at   Ia.st,  pves   a   pleasure   to  mauy, 

*  thou|;h  most  wish  you  had  couie  fairly  into 

*  the  open  field,  anifuot  appeared  behind  re- 

*  treuchments    made    uf  the    supposed    laws 

*  against  liliellinir,  and  of  what  other  men  have 

*  said  and  di>ne  betbre:   These  retrenchments, 

*  gentlemen,  may  soon  b?  shewn  to  you,  and 

*  all  men,  to  be  weak,  and  to  have  neUlier  law 

*  nor  reason  for  tlieir  foundation,  so  cannot  long 

*  stand  you  in  stead :  Therefore,  you  had  nmch 

*  better  as  yet  leave  them,  and  come  to  what 

*  the  |)eople  of  this  city  and  province  [the  city 

*  and  jirovince  of  New- York  meaning]  think 

*  are  the  points  in  question;    (to  wii)   they 

*  [the  |H.>|de  of  the  city  and  province  of  Ncw- 
'  York  [iicai.iair]  think,  as  n^itters  now  stand, 

*  that  thoir  liberties  and  properties  are  pre- 

*  carious,  and  that  slavery  is  like  to   be  io- 

*  tailed  on  them  and  their  posterity,  if  some 

*  past  things  be  not  amended ;  and  thi^ 
*they  collect  fioin  many  past  proceeding^.' 
[Meaning  many  the  past  proceedings  of  his 
excellency  tlie  said  governor,  and  of  the  minis- 
ters and  officers  of  our  said  lord  the  king,  of 
and  for  the  su id  province.]  And  the  said  at- 
ti>rney  ficncral  of  our  said  lord  the  kinff,  for  nor 
aaid  loi-d  the  king,  likewise  jjives  the  Court 
hen^  to  understand,  and  be  inloraied,  that  the 


sciindalously  print  and  puhhtih,  and  cause  to  be 
printed  and  published,  auolhcr  false,  malicious, 
seditious  and  scandalous  libel,  entitled,  *  The 

*  New  Y'ork  Weekly  Journal,  conUining  the 

*  freshfrist  Advices  foreign  and  domestic'  In 
which  lil»el,  [of  and  concerning  the  government 
of  the  saiti  province  of  New  York,  and  of  and 
conifniinfjf  his  excellency  the  said  governor, 
and  the  miuisters  and  officers  of  our  said  loni 
the  king,  of  and  for  the  said  province]  aoiong 
other  ihiogs  therein  contained  are  these  words*, 

*  Oue  of  our  neighbours  £000  of  the  iuhahitaoto 


of  New  Jersey  roeaniog]  being  in  eompanyy 
observing  the*  strangers  [some  of  the  inha- 
bitants of  New  York  mcaoiog]  full  of  com- 
plaints, endesTOured  to  persuade  them  to  re- 
move into  Jersey  ;  to  which  it  was  replied. 
That  would  he  leaping  out  of  the  frying-pan 
into  tlie  6re :  for,  says  he,  we  both  are  under 
the  same  governor  [his  excellency  the  said 
governor  meaning]  and  your  Assembly  have 
shewn  with  a  witness  what  is  to  be  ex|iected 
from  them ;  one  that  was  then  movmg  to 
Pens)lvania,  [meaning  one  that  was  then 
removing  from  New  York  with  intent  to  rt- 
»ide  at  Fensylvania]  to  which  place  it  is  re- 
|M»rtpd  se\eral  considerable  men  are  remoring 
[from  New  York  meaning]  expressed  in  terms 
very  moving,  much  concern  tor  the  circum- 
sunces  of  New  York  [the  bad  circumstances 
of  the  province  and  the  {>eople  of  New  York 
meaning]  seemed  to  think  them  Tcry  much 
owing  to  the  influence  that  some  men  [whom 
he  called  iwAfl  had  in  the  administrstion 
[meaning  the  administration  of  government 
of  the  said  province  of  New  York]  said  he  was 
now  going  from  them,  and  was  not  to  l»e  hurt 
by  any  measures  they  should  take,  but  could 
not  help  ha^int;  some  concern  for  the  welfare 
of  his  count r}  men.  and  should  be  glad  to  hear 
that  the  Assembly  [meaning  the  General  As- 
sembly of  the  provmceof  New  York]  would 
exert 'themselves  as  liecame  them,  by  shew- 
ing that  they  have  the  interest  of  their  coun- 
try more  at  heart,  than  the  gratification  of  any 
private  view  of  any  of  their  members,  or  being 
at  all  alFiH^ted  by  the  smiles  or  frowns  of  a  go- 
vernor, riiia  excellency,  the  said  governor, 
meaning  J  both  which  ought  ecj^ually  to  be  de- 
s{»ise<l,  when  the  interest  of  their  country  is  at 
stake.  You,  says  he,  complain  of  the  law- 
yers, but  1  think  the  law  itself  is  at  an  end. 
\Ve  [the  people  of  the  province  of  New  York 
meaning]  see  men's  deedn  destroyed,  judges 
arbitrarily  displaced,  new  courts  erected,  with- 
out consent  of  the  legislature  [within  the  pro- 
vince of  New  Y'ork  meaning]  by  whicn  it 
seems  to  me,  trials  by  juries  are  taken  away 
when  a  governor  pleases,  [his  excellency  the 
saiil  governor  meaning]  men  of  known  es- 
tates denied  their  votes,  contrary  to  the  re- 
ceived practice,  the  best  expositor  of  any  law : 
Who  is  then  in  that  province  [meaning  the 
province  of  New  York]  that  call  [can  call 
meaninir]  any  thing  his  own,  or  enjoy  anjr 
liberty  [liberty  meaning]  longer  than  those  m 
the  administration  [meaning  the  administra- 
tion of  goveniment  of  the  said  province  of 
New  York]  will  condescend  to  let  them  do  it, 
for  which  reason!  have  left  it  [the  prorince 
of  New  York  meaning]  as  1  Tjelieve  more 
will ;'  to  the  great  disturbance  of  the  peace  of 
the  said  province  of  New  York,  to  the  great 
scandal  of  our  said  lord  the  king,  of  his  ex- 
rrlleucy  the  said  governor,  and  of  all  others 
coucerned  in  the  adniintstrati«in  of  the  gOTcm- 
mcnt  of  the  said  prorince,  and  against  the 
peace  of  our  soTereign  lord  the  aing,  his 
crown  and  dignity,  &d.    Whereupon  the  saU 
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Auonmr  Genertl  of  our  uid  lord  Ihe  kinir.  Tor  | 
MTMid  lord  the  kioff,  prays  tlieailiuemeRt  of 
ihe  Court  liere,  in  toe  pteniitm,  aoJ  the  due  I 
pTOceM  or  the  Uw,  e^iiiBt  him  llie  uid  John 
Peter  Znger,  in  tbii  part  to  be  done,  to  epswer  I 
looaruid  lard  the  king- of  and  in  ihe  premise*,  I 
Sec.  R.  Bradlet,  Attoraey  Getieral."      | 

To  Ihii  information  ibc  Jerendint  has  pleai)-  I 
cdNat  Guitty,and  we  are  ready  laprorcii.       | 

Hr.  Cbambcn  hu  not  Iwen  plessed  to  faiour 
ine  wilb  bii  notee,  so  1  ctnnot,  for  (ear  of  do- 
in^  bin)  iojiutice,  pretend  to  set  (kmn  bis  arg-u- 
neDt ;  but  here  Mr.  Cliambera  set  forth  Tery 
clearly,  "  The  nature  of  ■  libel,  the  ffreat  al- 
lowances thai  ouxbt  to  be  made  for  miat  meo 
■peak  or  write  ;  that  in  all  libdi  there  raiiEt  be 
■ome  parlicular  persons  so  clearly  pointed  out 
diat  no  doubt  must  remain  aUiut  who  is  meant ; 
tltat  he  was  in  hopes  Mr.  Attorney  would  fait 
ia  bis  proof,  as  to  this  point ;  and  therefore  de- 
aired  tnat  he  would  ^  oi   '  -     ■ ' 


Tbeu  Mr.  Hamilton,  who  at  the  requeat  of 
•MM  of  my  friends,  was  so  bind  as  to  come 
tnm  Philadelphia,  to  assist  me  on  the  trial, 
■poke: 

Mr.  Hamilton.  Bfay  it  please  your  honour : 
I  am  concemrd  in  this  cause  on  the  part  of 
Mr.  Zen^r,  the  defendant.  The  inforroBtinn 
agaiost  my  client  was  sent  me,  a  few  days  be- 
fore I  lefl  home,  with  aome  inslructious  to  let  I 
me  koatr  how  far  1  might  rely  upon  the  truih 
of  those  parts  of  the  papen  set  forth  in  the  in- 
formalion,  and  which  are  said  to  be  libellons. 
And  though  I  am  perfectly  of  the  ojiioioo  with 
tbeKeollnnan  who  bas  just  now  spoke,  on  the 
Mme  side  with  me,  as  to  llie  common  course  of 
proceedio^,  I  mean  in  piiltinfT  Mr.  Attorney 
upon  proiinK,  that  my  client  printnt  and  pub- 
lished those  p'lpera^mentioned  in  ibe  informa- 
tion ;  yvt  I  cannot  thiftJi  it  pro|ier  tor  me  (wilh- 
«ul  doinj'  viidrnce  t^  my  own  principles)  to 
deny  the  publication  of  a  complaint,  which,  I 
think,  is  the  riyht  of  erery  free-born  subject  to 
tmke,  when  the  niatleni  mj  published  can  be 
■upporled  with  truth  ;  and  Iherefore  I'll  save 
Mr.  Attorney  the  trouble  nfeiamininirhis  nil- 
ncaseii  to  that  point ;  and  I  do  (for  my  client) 
confess,  thai  he  both  printed  and  pnblisbed  the 
two  newspapers  set  fonh  iii  the  informalinn, 
and  1  hope  in  ao  doing  he  has  conjinilled  no 

Mr.  Attorney.  Then,  ifyour  honour  pleases, 
aince  Mr.  Bamiltoo  has  cimfessed  the  fact,  I 
tbink  oar  witbesiea  may  be  discharged ;  we 
have  DO  fiirther  occasion  fiir  tliem. 

Mr.  Hamilton.  If  you  brnit|;ht  them  here 
mty  to  prove  the  printing  and  puliti^hing  of 
these  news|>aiwrs,  we  have  acknowledged  lliat, 
and  shall  abide  by  it. 

Here  my  jounieyman  and  two  anna  (with 
aa*eral  nibera  snbpcena'd  by  Hr.  Attnrnevi  to 
gire  eridence  against  me)  were  discharged, 
and  there  was  aueoce  in  the  Court  for  aome 
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ilr.  CkU/  Jattiee.  Well,  Mr.  Attorney,  will 
you  proceed  ? 

Mr.  Atlorni:^.  Indeed,  Sir,  as  Mr.  Hamil- 
ton has  confessed  tlie  printin;;  and  puliliabing 
these  libels,  I  think  the  jury  must  find  a  *er> 
diet  for  the  king ;  for  supposing  they  were 
true,  the  law  says  that  they  are  not  the  less  H< 
bellouB  for  thai ;  nay  indeed  the  law  saya, 
their  brinK  true  is  an  aggravalion  of  the  crime. 

Mr.  If  ami  f Inn.  Notso  neither,  Mr.  Attorney, 
there  ore  two  words  to  that  ban^iii :  I  b^ipe  it 
is  not  our  bare  printing  and  publishing  a  paper, 
that  will  make  it  a  libel  :  you  ivill  have  some-. 
thing  more  to  do,  before  you  make  my  clieol  a 
libeller ;  for  the  words  themieUes  must  be  li- 
bellous,  that  ia  false,  scandalous,  and  seditious, 
or  elsp  they  are  not  Koilty. 

At  Mr.  'Attorney  nas  not  been  nteaaed  to  fa- 
vour us  with  his  argument  whictt  he  read,  or 
with  the  notes  of  it,  we  cannot  take  upon  ua  to 
set  down  his  words,  but  only  to  shew  the  book 
caies  he  cited,  aud  the  general  scope  nf  bia 
argument,  which  he  drew  from  tlioee  authori- 
ties. *  He  ohserred  upon  Ibc  excellency,  al 
well  as  use  of  gorernment,  and  the  great  re- 
gard and  reverence  which  had  been  constaotlr 
paid  to  it,  both  under  the  law  and  the'^pef.' 
That  by  (rotemmeot,we  were  protected  m  our 
lives,  religion  and  properties ;  and  that,  fb^ 
these  reasons,  great  care  had  always  been  taken 
to  preveot  every  thing  that  might  tend  to  scan- 
dalize roagistra*le«,  and  oihen  coucerned  in  the 
administration  of  the  government,  especially 
the  supreme  niasislratc.  And  that  there  were 
many  instances  uf  very  seiere  judgments,  and 
of  punishments  inflieteJ  upon  suchos  had  at-' 
lem|ited  lo  brinir  the  government  into  con- 
tempt ;  by  publishing  false  aud  seurrikiul 
libels  against  it,  or  hy  speaking  evil  and  acan- 
dalons  words  of  men  in  authoriij  ;  to  the 
great  disturbance  of  the  public  peace.'  And 
to  supjiort  this,  he  cited  5  Cuke  tSl.  (I  anp- 
poae  it  should  be  1^5.)  Wind's  ln<ilit.  430. 
a  Lilly  168.  1  Hankins  7:1.  11.  G.  From 
these  bnoks  he  insisted,  '  That  a  libel  was  a 
malicious  del'amaliun  of  aoy  person,  expressed 
either  in  prinliiit;  or  writing,  signs  or  picture*, 
to  asperse  the  rrputalion  of  one  that  is  alive,  or 
Ihe  memory  of  one  that  is  dead  ;  if  he  is  a  pri- 
vate man,  the  libeller  deserves  a  tHiTcre  punish- 
ment, hot  if  it  is  against  a  roagistnile,  or  other 
public  person,  it  is  a  greater  otfenre  ;  for  thla 
concerns  not  only  the  breach  of  the  peace,  but 
(heacaadalofihegfovernment ;  for  what  greater 
scandal  of  government  can  there  be,  than  to 
have  corrupt  or  wicked  magistrates  to  be  ap- 
|K)inted  liy  the  king,  to  irovpm  bis  subjecta 
under  him  f  And  a  greater  imputation  to  the 
stale  cannot  be,  than  to  suffer  audi  corrupt  men 
to  sit  in  the  sacred  seat  of  jnaticr,  or  to  have 
any  meddling  in,  or  concerning  the  admiuiatra- 
tion  of  Justicp.'  ind  from  tlic  siiiio  bookn 
Mr  Attorney  insisted,  that  whether  the  (lerson 
defamed  il  a  |irivate  man  or  a  iiiBi;istrale,  whe- 
ther hf  ing  or  dead,  whether  the  libel  is  irue  or 
false,  or  if  the  parly  agaiost  whom  it  is  made  ia 
of  good  or  aril  fam*,  it  i>  Ktcfiiieleaa  b  Ubel. 
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For  in  a  setUed  slate  of  p^Ternni^Dt,  (he  p|Krty 

Srieretl  ought  to  compTain  for  every  injory 
one  hini,  in  the  ordinary  course  of  the  law. 
And  as  to  its  publication,  the  law  had  taken  so 
great  care  of  men's  reputations,  that  if  one  ma- 
liciously repeats  it,  or  sings  it  in  the  presence 
of  anotiier,  or  delivers  the  libel  or  a  copy  of  it 
over,  to  scandalize  the  party,  he  is  to  be  pu- 
nished as  a  publisher  of  a  libel.  He  said  it  was 
likewise  evident,  that  libelling'  was  an  offence 
a^nst  the  Uw  of  God.  Acts  xziii  5.  Then, 
taid  Paul,  I  wist  not,  brethren,  that  he  was  the 
high  priest :  For  it  is  written,  Thou  ahalt  not 
■peak  evil  of  the  ruler  of  the  people.  2  Peter 
u.  10.  Despise  government,  presumptnous  are 
ihcv,  self  willeJ,  they  are  not  afraid  to  speak 
evil  of  dignities,  &o.  He  then  insisted  that  it 
was  clear,  both  by  the  law  of  God  and  roan, 
that  it  was  a  very  great  offence  to  speak  evil  of. 
or  to  revile  those  in  authority  over  us;  and 
that  Mr.  Zenger  had  offended  in  a  most  noto- 
rious and  gross  manner,  in  scandalizing  his  ex- 
cellency our  governor,  who  is  the  king's  im- 
mediate representative,  and  the  supreme  ma- 
nstrate  of  this  province  :  for  can  there  be  any 
uing  more  scandalous  said  of  a  governor  than 
what  is  published  in  those  papers  ?  Nay,  not 
only  the  governor,  but  botn  the  council  and 
assembly  are  scandalized ;  for  there  it  is  plainly 
faid.  That  *  as  matters  now  stand,  their  hberties 
and  properties  are  precarious,  and  that  slavery 
if  like  to  be  entailed  on  them  and  their  pos- 
terity. And  then  again  Mr.  Zenger  says, 
The  assembly  ought  to  despise  the  smiles  or 
frowns  of  a  governor  ;  that  he  thinks  the  hiw 
is  at  an  end ;  that  we  see  men's  deeds  destroy  (emI, 
jadges  arbitrarily  displaced,  new  courts  erected, 
without  consent  of  the  legislature  ;  and,  that  it 
•ecras  trials  by  juries  are  taken  away  when  a 
governor  pleases  ;  that  none  can  call  any  thUig 
their  own,  longer  than  those  in  the  adminis- 
tration will  condescend  to  let  them  do  it.' — 
And  Mr.  Attorney  added,  <  That  he  did  not 
know  what  could  be  said  in  defence  of  a  man, 
that  had  so  notoriously  scandalized  the  governor 
«nd  prhicipal  magistrates  and  officers  of  the  go- 
trerniuent,  by  charging  them  \vith  depriving 
the  people  of  their  rights  aud  liberties,  and 
taking  away  trials  by  juries  ;  and  in  short, 

putting  an  end  to  the  (a\v  itself. If  this  was 

not  a  libel,  he  said  he  did  not  know  what  was 
one.    Such  persons  as  will  take  those  liberties 


vith  governors  and  magistrates,  he  thought, 
4>ught  to  suffer  for  stirring  up  sedition  and  dis- 
content among  the  people.  And  concluded, 
by  saying,  that  the  government  had  been  very 
much  traduced  and  exposed  by  Mr.  Zenger, 
before  he  was  taken  notice  of;  that  at  last  it 
xras  the  opinion  of  the  governor  and  council, 
that  he  ought  not  to  be  suffered  to  go  on,  to 
disturb  the  peace  of  the  government,  by  pub- 
lishing such  libels  against  the  governor,  and 
the  chief  persons  in  the  government ;  and 
therefore  they'  had  directed  this  prosecution,  to 

put  a  ston  to  this  scandalous  an<l  wicke<l  prac-    -..-. ^^  ^.^^ ^j  ..^  „ 

tice,  of  libelling  and  defaming  his  majesty's  go-  I  against  for  his  life ;   for  that 
Vernment  and  disturbing  his  OQajeni^'s  peace.M  could  b«  rcaiated  by  arms  ia 


Mr.  Chamheri  then  mmrord  Ip  ttf  die  jury, 
observing  with  great  strength  ol'  rcaaon  od 
Mr.  Attorney's  defect  of  proof,  that  the  paplM 
in  the  information  were  »lse,  malicioui  or  se* 
dhious,  which  was  inrumbt^nt  on  him  to  jirore 
to  the  jury,  and  without  which  they  could  not 
on  their  oaths  say,  that  they  were  so  a* 
charged. 

Mr.  Hamilton.  May  it  pleaae  yoor  ho<- 
near :  1  agree  with  Mr.  Attorney,  that  govern- 
ment is  a  sacred  thing ;  but  I  difi^  very 
widely  from  him,  when  be  would  inslndate, 
that  the  just  complaiifts  of  a  number  of  men, 
who  suffer  under  a  bad  administration,  is  libel- 
ling that  administration.  Had  1  believed  that 
to  be  law,  1  should  not  have  given  the  Court 
the  trouble  of  hearing  any  thing  tliat  I  coold  say 
In  this  cause.  I  own,  when  I  read  the  informa- 
tion, I  had  not  the  art  to  find  out  (without  the 
help  of  Mr.  Attorney's  inooendos)  that  the  eo- 
vernor  was  the  person  meant  in  every  period  of 
that  news-paper ;  and  1  was  inclined  to  believe, 
that  they  were  wrote  by  some,  who  from  an  ex- 
traordinary zeal  for  hberty,  had  miacoostrtiWL 
the  conduct  of  some  persons  in  authority  int# 
crimes  ;  and  that  Mr.  Attorney,  out  of  his  tM 
great  zeal  for  power,  had  exhibited  this  infor- 
mation, to  correct  the  indiscretion  of  my 
client ;  and  at  the  same  time,  to  shew  his  su- 
periors the  great  concern  he  had,  lest  they 
should  be  treated  with  any  undue  freedom. 
But  from  what  Mr.  Attorney  has  just  now  said, 
to  wit.  That  this  prosecution  was  directed  by  the 
governor  and  councily  and  from  the  extraordi- 
nary appearance  of  people  of  all  conditions 
which  I  observe  in  Court  upon  thia  occasion,  I 
have  reason  to  think,  that  those  in  the  admi  • 
nistration  have  by  this  prosecution  something 
more  in  view,  and  that  the  people  believe 
they  have  a  good  deal  more  at  stake  than  I 
apprehended ;  and,  therefore,  as  it  is  become  my 
duty,  to  be  both  plain  and  particular  in  this 
cause,  I  beg  leave  to  bespeak  the  patience  of 
the  Court. 

I  was  in  hopes,  as  that  terriUe  court,  where 
those  dreadftil  judgments  were  given,  and  that 
law  established,  which  Mr.  Attorney  has  pro- 
duced for  authorities  to  support  this  cause,  was 
long  ago  laid  aside,  as  the  most  dangerous 
court  to  the  liberties  of  the  people  of  England 
that  ever  was  known  in  that  kingilom ;  that 
Mr.  Attorney  knowing  this,  would  not  have 
attempted  to  set  up  a  8ur- Chamber  here,  nor  to 
make  their  judgments  a  precedent  to  us  :  for 
it  is  well  known,  that  what  it  eol  I  have  beea 
judged  treason  in  those  day  s  for  a  man  to  speak, 
I  think,  has  since  not  only  lieen  practised  as 
lawful,  but  the  contrary  doctrine  has  been  held 
to  be  law. 

In  Brewster's  case,  for  printing.  That  the 
subjects  might  dftfend  their  rights  and  liberties 
by  arn)s,  in  case  tlie  king  should  go  about  to 
destroy  them,  he  was  told,  by  the  t'hief-justice, 
that  it  was  a  pfreat  mercy  he  was  not  proceeded 

''     '    "  to  say  the  king 
any  case  what- 
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ioerer,  wis  turrets  trMson.  And  yet  we  see, 
since  that  time,  Dr.  Sacherercll  was  sentenced 
ia  the  highest  cuart  in  Great  Britain,  for  say- 
ing, that  such  a  resistance  was  not  Jawtnl. 
Besides,  as  times  have  made  rery  great 
ehaoges  in  the  laws  of  England,  so  in  my 
bpinton.  there  is  good  reason  £at  placet  should 
do  so  too. 

Js  it  not  surpri^ng  to  see  a  snhject,  upon  his 
receiving  a  commission  from  the  king  to  be  a 
l^ernor  of  a  colony  in  America,  immediately 
imagining  himself  to  be  rested  with  all  the 
prerogatives  belonging  to  the  sacred  person  of 
bis  pnnce?  And  which  is  yet  more  astonishing, 
to  see  that  a  people  can  be  bo  wild  as  to  allow 
of  and  acknowledge  those  prerogatives  and  ex- 
emotions,  even  to  thdr  own  difstmction  P  la  it 
so  nard  a  matter  to  distinguish  between  the 
tnijesty  of  our  sovereign,  and  the  power  of  a 
gorernor  of  the  plantations  ?  Is  not  this  maldng 
▼ery  free  with  our  prmce,  to  appl^  that  regard, 
obedience  and  allegiance  to  a  snbject  which  is 
dne  only  to  our  sovereign  ?  And  yet  in  all  the 
Dsses  which  Mr.  Attorney  has  cited  to  shew 
the  duty  and  obedience  we  owe  to  the  supreme 
nssgisurate,  it  is  the  king  that  is  there  meant 
ftndttnderstood,  though  Mr.  Attorney  is  pleased 
to  mrge  them  as  authorities  to  prove  the  hei- 
Bonsness  of  Mr.  Zenger's  ofTeoce  against  the 
|[Ovemor  of  New- York.  The  sevend  planta- 
tions are  compared  to  so  many  large  cornora- 
tions,  and  perhaps  not  improperly;  and  can 
any  one  give  an  instance,  that  the  mayor  or 
bead  of  a  corporation  ever  put  in  a  claim  to  the 
sacred  rights  of  majesty?  Let  us  not  (while 
We  are  pretending  to  pay  a  great  regard  to  our 
prince  and  his  peace)  make  bold  to  transfer 
that  allegiance  to  a  subject,  which  we  owe  to 
our  king  only.  What  strange  doctrine  is  it,  to 
press  every  thing  for  law  here  which  is  so  in 
England  ?  1  believe  we  should  not  think  it  a ' 
favour,  at  present  at  least,  to  establish  this 
practice,  f  u  England  so  great  a  regard  and 
reverence  is  had  to  the  judges,  (C.  3  Inst. 
140.)  that  if  any  man  strikes  another  iu  West- 
minster-hall, while  the  judges  are  sitting,  he 
shall  lose  his  right-hand,  and  forfeit  his  land 
and  goods  for  so  doing.  And  though  the 
judges  here  claim  all  the  powers  and  autho- 
rities within  this  government,  that  a  court  of 
King's- bench  has  in  England,  yot  I  believe 
Mr.  Attorney  will  scarcely  say,  that  such  a 
puDishroeot  could  he  legally  inflicted  on  a  man 
lor  committing  such  an  offence,  in  the  pre- 
sence of  the  judges  sittiug  in  any  court  withm 
the  province  of  New- York.  The  reason  is  ob- 
vious ;  a  quarrel  or  riot  in  New -York  cannot 
)K>ssibly  be  attended  with  those  dangerous  con- 
sequences that  it  might  in  Westminster- hall ; 
nor  (I  hope)  will  it  be  allege<l,  that  auy  misbe- 
baviour  to  a  governor  in  the  plantations,  will, 
or  ought  to  TO  judge<l  of  or  punished,  as  a  like 
undutifulness  would  be  to  our  sovereign.  From 
all  which,  f  hope  Mr.  Attorney  will  not  think 
it  proper  to  apply  his  law-cases  (to  support  the 
.cause  of  his  govermir),  which  have  only  been 
judged,  where  the  kiog^  safety  or  honour  was 


eoftMmed.  It  will  not  be  denied  but  that  a 
freeholder,  in  the  province  of  New- York,  has 
as  good  a  right  to  the  sole  and  separate  use  of 
his  lands,  as  a  freeholder  in  England,  who  baa 
a  right  to  bring  an  action  of  trespass  agatnsi 
his  neighbour,  for  sneering  his  horse  or  cow 
to  come  and  feed  upon  his  lands,  or  eat  hia 
corn,  whether  indosed  or  not  inclosed;  and 
yet  I  believe  it  would  be  looked  upon  as  a 
strange  attempt  for  one  man  here  to  bring  asi 
action  against  another,  whose  cattle  and  bSnt$ 
feed  upon  bis^ grounds  not  inclosed,  or  indeed 
for  eating  and  treading  down  his  com,  if  thai 
were  not  inclosed.  Numberless  are  the  in- 
stances of  this  kind  that  might  be  ^ven,  tb 
shew,  that  what  is  good  law  at  one  time,  and 
in  one  place,  is  not  so  at  another  time,  and  in 
another  place ;  so  that  1  think  the  law  seems 
to  expect,  that  in  these  parts  of  the  worid,  nieil 
should  Uke  care,  by  a  ^ood  fence,  to  prc»erv6 
their  property  from  the  injury  of  unrnly  beasts. 
And  perhaps  there  rosy  be  as  good  a  reasoft 
why  men  should  take  the  same  care,  to  maka 
an  honest  and  upright  contluct  a  fence  and 
security  against  the  injury  of  unrnly  tongoes. 

Mr.  Attomeif,  1  don't  know  what  the  gen- 
tleman means,  by  comparing  cases  of  free- 
holders  in  England  with  the  freeholders  here. 
What  has  this  case  to  do  with  actions  of  tres- 
pass, or  men's  fencing  their  ground?  Tha 
case  before  the  Court  is.  Whether  BIr.  Zenger 
is  guilty  of  libelling  bis  excellency  the  go- 
vernor of  New- York,  and  imleed  the  whole 
administration  of  the  govemment  f  Mr.  Hamil- 
ton has  confessed  the  printing  and  publishing^ 
and  1  think  nothing  is  plainer,  than  that  the 
words  in  the  information  are  scandalons,  and 
tend  to  sedition,  and  to  disquiet  the  minds  of 
the  people  of  this  province.  And  if  soch 
papers  are  not  libels,  I  think  it  may  be  said, 
there  can  be  no  such  thing  as  a  libel. 

Mr,  Hamilton.  May  it  please  your  hononr, 
I  cannot  agree  with  Mr.  Attorney;  for  tfiougti 
1  freely  acknowledge  that  there  are  snch  things 
as  libels,  yet  I  must  insist  at  the  same  time» 
that  what  my  client  is  charged  iviih,  is  not  a 
libel^  and  I  observed  jnst  now,  that  Mr.  .At- 
torney, in  de6ning  a  libel,  made  use  of  tha 
words,  scandalous,  seditious,  and  tend  to  dis^ 
quiet  the  people ;  but  (whether  with  design,  or 
not,  1  will  not  say)  he  omiited  tlie  word  false. 

Mr.  Attorney.  I  think  I  did  uot  omK  the 
word  false :  but  it  has  been  said  already,  that 
it  may  be  a  hbel,  notwithstanding  it  may  be 
tnie. 

Mr.  Hamilton.  In  this  I  roust  still  differ  with 
Mr.  Attorney  ;  for  I  depend  upon  it,  we  are 
to  be  tried  upon  this  iDt'ormnttcn  now  bcfora 
the  Court  and  jury,  and  to  which  we  have 
pleaded  Not  Guilty,  and  by  it  we  are  charged 
with  printing  and  publishing  a  certain  false, 
malicious,  sMitiou*;  and  scandalous  libel.  This 
word  false  must  have  some  meaning,  or  else 
how  came  it  there  ?  1  hope  Mr.  Attorney  will 
not  say  he  put  it  there  by  chance,  and  1  am  of 
opinion  his  information  would  not  be  good 
without  it,    Put  to  shew  that  it  b  the  prinei- 
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pal  Ihiog,  which,  id  my  opioion,  makes  m 
ubel,  1  put  the  case,  tlie  infunnalion  had 
been  for  printinf^  aud  publishing  a  certaio  true 
Vbel,  wouM  that  lie  the  same  thius  ?  Or  could 
JMr.  Attt^riivy  support  such  an  inrorm<itioD  by 
any  preceUebt  in  the  finclikh  law  ?  No,  the 
faliihood  makes  the  scandal,  and  both  make 
tlie  libel.  And  to  shew  the  Court  that  1  am 
in  ffood  earnest,  and  to  sa?e  the  Court's  time, 
and  Mr.  Attorney's  trouble,  I  nill  sfj^rec,  that 
if  he  can  prove  the  facti  charged  u|ion  us  to 
he  false,  V\\  own  them  to  be  scantlalous,  se» 
dltious,  and  a  libel.  So  the  work  seems  now 
to  be  pretty  much  shortened,  and  Mr.  Attorney 
has  now  ouly  to  prove  the  word  false,  io  order 
to  make  us  (guilty. 

Mr.  Attorney,  We  have  nothing;  to  profe ; 
yon  have  confessed  the  printing  and  publish- 
ing ;  but  if  it  was  necessary  (as  I  insist  it  is 
not),  how  can  we  prove  a  negative?  But  I 
hope  some  regard  will  be  had  to  the  autho- 
rities that  have  been  produced  ;  and  that  sup- 
jMMing  all  the  words  to  be  true,  yet  that  wdl 
not  help  them ;  that  chief  justice  Holt,  io  his 
charge  to  the  jury,  in  the  case  of  Tutchiu, 
made  no  distinction,  whether  Tutchin's  papers 
were  true  or  false ;  and  as  chief  justice  llolt 
has  made  no  distinction  in  that  case,  so  none 
ought  to  be  made  here ;  nor  can  it  be  shewn 
in  all  that  case,  there  \vas  any  question  made 
about  their  being  false  or  true. 

Mr.  Hamilton.  1  did  expect  to  hear,  that  a 
negative  cannot  be  proved;  but  every  body 
knows  there  are  many  exceptions  to  that  ge- 
neral rule ;  for  if  a  man  is  charged  with  kill- 
ing another,  or  stealing  his  neighbour's  horse ; 
if  he  is  innocent  in  the  one  case,  he  may 
prove  the  man  said  to  be  killed  to  be  really 
alive ;  and  the  horse  said  to  be  stolen,  ^evcr  to 
have  been  out  of  his  master's  stable,  &c.  and 
Ibis  1  think  is  proving  a  negative.  But  we 
will  save  Mr.  Attorney  the  trouble  of  proving 
a  negative,  and  take  the  onus  prohandi  upon 
ourselves,  ond  prove  those  very  papers  that  are 
called  libt  Is  to  be  true. 

Mr.  Chief  Justice,  You  cannot  be  admitted, 
Mr.  Hamilton,  to  give  the  truth  of  a  libel  io 
evidence.  A  libel  is  not  to  be  justified  ;  for  it 
is  nevertheless  a  libel  that  it  is  true. 

3Ir.  Hamilton.  I  am  sorry  the  Court  has  so 
soon  resolved  upon  that  piece  of  law  ;  I  ex- 

r^ted  iirst  to  have  been  heard  to  that  point, 
have  not  in  all  my  reading  met  with  an  au- 
thoritv  that  sa^s,  we  cannot  be  admitted  to 
give  the  truth  m  evidence,  upon  an  informa- 
tion for  a  libel. 

Mr.  Chief  Justice.  The  law  is  clear,  that 
you  cannot  justify  a  Iil>c1. 

Mr.  Hamilton.  1  own  that,  may  it  please 
your  honour,  to  be  so  ;  but  with  submission  J 
understand  the  word,  justified,  there  to  be  a 
justification  by  plea,  as  it  is  in  the  case  upon 
an  indictment  for  murder,  or  an  assault  and 
batter V  ;  there  the  prisoner  cannot  justifv,  but 
plead  Not  Guillv  :  yet  it  will  not  be  denied  but 
he  may,  and  always  is  ailmitted  to  give  the 
truth  ol'  the  fact,  or  any  other  matter  in  evi- 


deooe,  which  goes  to  his  acquitlal;  as  ia 
murder  he  may  prove  it  w  as  in  defence  of  his 
life,  his  house,  ^c.  and  in  assault  and  battery, 
be  may  give  io  evidence,  that  the  other  party 
struck  first,  and  in  both  cases  he  will  be  ac- 
quitted. And  in  this  sense  1  understand  tbo 
word  justify,  when  applied  to  the  case  before 
the  Court. 

Mr.  Chief  Justice.  I  (uray  shew  that  you  can 
give  the  truth  of  a  libel  in  evidence. 

Mr.  Hamilton.  1  am  ready,  both  from  what 
1  uoderktand  to  be  the  authorities  in  the  case, 
and  from  the  reason  of  the  thing,  to  shew  that 
we  may  lawfully  do  so.  Bat  here  1  beg  leara 
to  observe,  that  informations  for  libels  is  a 
child,  if  not  bom,  vet  nursed  up,  and  brought 
to  full  maturity,  in  the  Court  of  tha  Ster- 
Chamber. 

Mr.  Chitf  JuUice.  Mr.  HamiltOD,  yoall 
find  yourself  mistaken ;  for  io  Coke's  Insti- 
tutes you'll  find  inforoiattons  for  libels,  long 
before  the  Court  of  Star -Chamber. 

Mr.  Hamilton.  1  thank  your  honour ;  that 
is  an  autliority  1  did  propose  to  speak  to  by  and 
bye :  but  as  you  have  mentioned  it,  I'll  read 
that  authority  now.  I  think  it  is  in  the* 3  Co. 
Inst,  under  title  Libel ;  it  is  the  case  of  John 
de  Northampton  for  a  letter  wrote  to  Robert  de 
Ferrers,  one  of  the  king's  privy  council,  (Coke 
3  Inst.  174.)  concerning  sir  William  Scot,  chief 
justice,  and  his  fellows ;  but  it  does  not  appear 
to  have  been  apon  information ;  and  I  have  good 
grounds  to  say  it  was  upon  indictment,  as  was 
the  case  of  Adam  de  Ravensworth,  just  men- 
tioned before  by  lord  Coke  under  the  sama 
title ;  and  I  think  there  cannot  be  a  greater,  at 
least  a  plainer  authority  for  us,  than  the  judg- 
ment in  the  case  of  John  de  Northampton, 
which  my  lord  has  set  down  at  large.  **  £t 
quia  pnedictus  Johannes  cognovit  dictam  Lite- 
ram  per  se  scripts  in  Roberto  de  Ferrers,  qui 
est  de  Concilio  Regis,  qutc  litera  contiiiet  in  se 
nulUm  veritatem,"  &cc.  Now  Sir,  by  this 
judgment  it  appears  the  libellous  words  were 
utterly  false,  and  there  the  faUhood  was  the 
crime,  and  is  the  ground  of  that  judgment: 
and  is  not  that  what  we  contend  for  ?  Do  not 
we  insist  that  the  falsliood  makes  the  scandal, 
and  both  make  the  lil:el?  And  how  shall  it  be 
known  whether  the  words  are  libellous,  that  is, 
true  or  false,  but  by  atimitting  us  to  prove  them 
true,  since  Mr.  Attonif.y  will  not  undeHake  to 
prove  them  false  ?  iit^^iitcs,  is  it  nut  np^aiust 
common  sense,  that  a  men  slinuld  be  puiiishcd 
in  the  same  degree  for  a  true  libel  (if-sihy  such 
thing  could  he)  as  l<>r  u  fulsc  one  ?  I  know  it  is 
said,  that  trutli  inakd^i  a  libel  the  more  provok- 
ing, and  there  Cure  the  olfonce  is  the  greater, 
and  consequently  the  judgment  should  be  the 
heavier.  Well,  suppose  it  were  so,  and  let  us 
agree  for  once,  that  truth  is  a  greater  sin  than 
falsliood  :  yet  as  the  ofl'cnces  are  not  equal,  and 
as  the  punishment  is  arbllrary,  that  is,  accord- 
ing as  the  judges  in  their  discretion  shall  direct 
to  be  inllictcd ;  is  it  not  absolutely  neceiisary 
that  they  should  know  whether  the  libel  is  true 
or  false,  that  they  may  by  that  means  be  able 
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to  proportion  the  punisbment  ?  For  would  ii 
not  be  k  sad  case,  if  the  judg^es,  for  waut  of  a 
due  information,  should  chance  to  give  as  se- 
Tere  a  judgment  against  a  man  for  writing  or 
publishing  a  lie,  as  for  writing  or  publislijng  a 
truth?  And  yet  this  (with  submission,)  as 
monstrous  and  ridiculous  as  it  may  seem  to  be, 
is  the  natural  consequence  of  Mr.  Attorney's 
doctrine,  that  truth  makes  a  worse  libel  than 
fidshood,  and  mnst  follow  from  his  not  proving 
our  papers  to  be  false,  or  not  suflfering  us  to 
prove  tnem  to  be  true.  But  this  is  only  rea- 
soning upon  the  case,  and  1  will  now  proceed 
to  shew,  what  in  mj  opinion  will  be  sufficient 
to  Induce  the  Court  to  alloiv  us  to  prove  tlie 
truth  of  the  words,  which  in  the  information 
are  called  libellous.  And  first  1  think  there 
cannot  be  a  greater  authority  for  us,  than  the 
Judgment  I  just  now  mentioned  in  the  ease  of 
John  de  Northampton,  and  that  was  fn  early 
times,  and  before  the  Star-chamber  came  to  ifs 
fulness  of  power  and  wickedness.  In  that 
judgment,  as  I  observed,  the  falshood  of  the 
letter  which  was  wrote,  is  assigned  as  the  very 
ground  of  the  sentence.  And  agreeable  to  this 
it  was  urged  by  sir  Robert  Sawyer  in  the  trial 
of  the  Seven  Bishops,*  that  the  falsity,  the  ma- 
lice, and  seditions  of  the  writing,  were  all  facts 
to  be  proved.  But  here  it  may  be  said,  sir 
Robert  was  one  of  the  Bishops'  counsel,  and  his 
argument  is  not  to  be  allowed  for  law :  but  I 
offer  it  only  to  shew,  that  we  arc  not  the  first 
who  have  insisted,  that  to  make  a  writing  a 
libel,  it  must  be  false.  And  if  the  argument  of 
a  counsel  must  have  no  weight,  I  hope  there 
will  be  more  regard  shewn  to  the  opinion  of  a 
judge;  and  therefore  I  mention  the  wor:7s  of 
justice  Powel  in  the  same  trial,  where  he  says 
(of  the  Petition  of  the  Bishops,  which  was 
called  a  libel,  and  upon  which  they  were  pro- 
secuted by  information,)  that,  to  make  it  a 
libel,  it  must  be  false  and  malicious,  and  tend  to 
sedition ;  and  declared,  as  he  saw  no  falshood 
or  malice  in  it,  he  was  of  opinion,  that  it  was  no 
libel.  Now,  I  should  think  this  opinion  alone, 
in  the  case  of  the  king,  and  in  a  case  which 
that  king  had  so  much  at  heart,  and  which  to 
this  day  has  never  l)een  contradicted,  might  be 
a  sufficient  authority,  to  entitle  us  to  the  liberty 
of  proving  the  truth  of  the  papers,  which  in 
the  information  are  called  false,  malicious,  se- 
ditious, and  scandalous,  if  it  be  objected,  that 
the  opinion  of  the  other  three  judges  were 
against  him,  1  answer,  that  the  censures  the 
Judgments  of  these  men  have  undergone,  and 
the  approbation  justice  Powel's  opinion,  his 
judgment  and  conduct  upon  that  trial,  has  mot 
with,  and  the  honour  he  gained  to  himself,  for 
daring  to  speak  truth  at  such  a  time,  upon  such 
an  occasion,  and  in  the  reign  of  such  a  king,  is 
more  than  sufficient,  in  my  humble  opinion,  to 
warrant  our  insisting  on  bis  judgment,  as  a  full 
authority  to  our  purpose  ;  and  it  wiil  lie  iipou 
Blr.  Attorney  to  shew,  that  this  opinion  has, 
smce  that  time,  been  denied  to  be  law ;  or  that 

^  See  the  Gate,  Tel.  18,  p.  183. 


justice  Powel,  who  delivered  it,  hat  erer  been 
condemned  or  blamed  for  it,  in  any  law-book 
extant  at  this  day ;  and  this,  I  will  venture  to 
say,  Mr.  Attorney  cannot  do.    But,  to  make 
this  point  yet  more  clear,  if  any  thing  can  be 
clearer,  I  will,  on  our  p&rt,  proceed  and  shew, 
that  in  the  case  of  sir  Samuel  Barnardiston,  his 
counsel,  notwithstanding  he  stood  before  one 
of  the  greatest  monsters  that  ever  presided  in 
an  English  court  (judge  Jefferies,)  insisted  on 
the  want  of  proof  to  the  malice  and  seditious 
intent  of  the  author,  of  what  was  called  a  libel. 
And  in  the  case  of  Tutchiu,  which  seems  to  be 
Mr.  Attorney's  chief  authority,  that  case  is 
against  him ;  for  he  was,  upon  his  trial,  pot 
upon  shewing  the  truth  of  his  papers,  but  did 
not;  &t  least  the  prisoner  was  asked  by  the 
king^s  counsel,*  whether  he  would  say  they 
were  true?    And  as  he  never  pretended  that 
they  were  true,  the  cliief  justice  was  not  to  say 
so.     But  the  point  will  still  be  clearer,  on  oar 
side,  from  Fuller's  caseyf  for  falsely  and  wick* 
edly  causiug  to  be  printed  a  false  and  scandalous 
libel,  in  which  (amongst  other  things)  were 
contained  these  words.    *'  Mr.  Jones  has  also 
made  oath,  that  he  paid  5,000/.  more,  by  the 
late  king's  onler,  to  several  persons  in  places  of 
trust,  that  they  might  complete  my  ruin,  and 
invalidate  me  for  ever.    Nor  is  this  all ;  for 
the  same  Mr.  Jones  will  prove,  by  undeniable 
witness  and  demonstration,  that  he  has  distri- 
buted more  than  180,000/.  in  eight  years  last 
past,  by  the  French  king's  order,  to  persons  in 
public  trust  in  this  kingdom."    Ilcre,  you  see, 
IS  a  scandalous  and  infamous  charge  against 
the  late  king ;   here  is  a  charge,  no  less  than 
high  treason,  against  the  m<*n  in  public  trust, 
for  receiving  money  of  the  French  king,  then 
in  actual  war  with  the  crown  of  Great  Hritaiu  ; 
and  yet  the  Court  were  far  from  bearing  him 
down  with  that  Star-chamber  doctrine,  to  wit, 
that  it  \vas  no  matter,  whether  \vhat  he  said 
viras  true  or  false ;  no,  on  the  contrary,  lord 
chief  justice  Holt  asks  Fuller,  **  Can  you  make 
it  appear  they  are  true  ?     Have  you  any  wit- 
nesses?    You  might  hare  had  subpoenas  for 
your  witnesses  against  this  day.     If  you  take 
upon   you  to  write  such  things  as  you  are 
charged  with,  it  lies  U|)on  you  to  prove  theoi 
true,  at  your  peril.     If  you  have  any  witnesses, 
I  will  hear  them.     How  rarae  you  to  write 
those  books  which  are  not  true?     If  you  have 
any  witnesses  produce  them.     If  you  cau  offer 
any  matter  to  prote  what  you  have  wrote,  let 
us  hear  it."  Thus  said,  and  thus  did,  that  <rreat 
man,  lord  chief  justice  Holt,  upon  a  trinl  «.♦  the 
like  kind  with  ours ;  and  the  rule  laid  down  by 
him,  in  this  case,  is),  that  lie  who  will  take  upon 
him  to  write  things,  it  lies  upon  htm  to  prove 
them  at  his  peril.     Now,  Sir.  we  have  acknow- 
ledged the  printing  and  publishirg  of  those 
papers,  set  forth  in  the  in»o:inition,  and  (^vith 
the  leafe  of  the  Court)  agreeable  to  the  rule 
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laid  dovn  bj  chief  justice  Holt,  Wjc  ire  reailj 
lo  iirove  them  to  he  true,  at  our  peril. 
Mr.  Chi^f  Juiticfi,  Let  me  see  the  book. 


Here  the  Court  had  the  Gate  amier 
imtioa  [a  coBsiteabie  timci  ande?eryoiie  waa 
flUeiH. 

Mr.  Chief  Justice.  Mr.  Attorney,  yon  have 
beard  wliat  Mr.  Hamiltoo  bu  said,  and  the 
canes  he  has  cited,  for  hsTioff  his  witnesses 
cxamioedy  to  prove  the  truth  of  several  facts 
coataioed  io  Uie  papers  set  forth  io  the  iufor- 
JBation.    What  do  vou  say  to  it  ? 

Att,  Gen,  The  law,  in  ny  oplaion,  is  very 
idear :  tbe^  cannot  be  admittfti  to  justify  a 
Hbel ;  for,  by  the  authorities  I  have  already 
read  to  the  Court,  it  is  not  the  less  a  libel  be- 
4aiiise  it  iiitrue.  1  titiiik  I  ne«d  not  trouble 
the  Court  uith  readit^  the  cases  over  a^n ; 
the  thin^  seems  to  be  very  plain,  and  1  submit 
it  to  the  Court. 

Mr.  Chirf  Justice,  Mr.  Hamilton,  the  Court 
if  of  opinion,  you  uuffbt  not  to  be  permitted  to 
|irove  tlie  facts  in  the  papers :  tnese  are  the 
words  of  the  book,  ^*  It  is  far  from  bein^  a  jus- 
tification of  a  libel,  that  the  contents  thereof 
are  true,  or  that  the  person  upon  whom  it  is 
made  had  a  bad  reputation,  since  the  greater 
appearance  there  is  of  truth  in  any  malicious 
iovectivc,  so  much  the  more  provoking  it  is." 

Mr.  Hamilton,  These  are  Star-chamber 
cases ;  and  I  was  in  hopes  that  practice  had 
been  dead  with  the  Court. 

Mr.  Chief  Justice.  Mr.  Hamilton,  the 
Court  have  delivered  their  opinion,  and  we  ex- 
pect you  will  use  us  with  good  manners :  you 
are  not  to  be  permitted  to  argue  against  the  opi- 
nion of  the  Court. 

Mr.  Hamilton.  With  submission,  1  have  seen 
the  practice  in  very  great  courts,  and  never 
heard  it  deemed  unmaimcrly  to 

Mr.  Chiff  Justice.  After  the  Court  have  de- 
clared their  opinion,  it  is  not  good*manner8  to 
Josist  upon  a  point  in  whidi  you  are  over-ruled. 
^  Mr.  namilton,  f  will  say  no  more  at  this 
time:  the  Court,  1  see,  is  against  us  in  this 
point ;  and  that  I  hope  I  may  be  allowed  to 
aay. 

'Mr.  Chief  Justice.  Use  tlie  Court  with 
good- manners,  and  yon  shall  be  allowed  all 
the  liberty  you  can  reasonably  desire. 

Mr.  Hamilton.  I  thank  your  honour.  Then, 
^ntlemen  of  the  jury,  it  is  to  yon  we  must 
now  appeal,  for  uiinesses  to  the  truth  of  the 
Xacls  we  have  offered,  and  are  denied  the  li- 
berty to  prove ;  antl  let  it  not  seem  strange, 
that  I  apply  myself  to  you  in  this  manner ;  I 
am  warranted  so  to  do,  both  by  law  and  reason. 
The  law  supposes  you  to  be  summoned  out  of 
the  neighbourhood  where  the  fact  is  alleged  to 
be  committed  ;  and  tlie  reason  of  your  oeiog 
taken  out  of  the  nei;(hbourhood  is,  because  you 
are  supposed  to  have  the  best  knowledge  of  the 
fact  that  is  to  be  tried.  And  were  you  to  find 
a  verdict  against  my  client,  you  must  take 
upon  you  to  say,  tlie*  papers  referred  to  in  tlie 
iiiformatioD,  aucl  whKB  w«  acknowledge  we 


pitBted  and  publisbed,  art  fidse,  aeindaloQiy 
and  seditious ;  but  of  ibis  I  can  have  no  appre- 
hension. You  are  citizens  of  New  York :  yoa 
are  really,  what  the  law  supposes  yon  to  lie, 
honest  and  lawful  men;  and,  according  to  mjr 
brief,  the  facts  which  we  offer  to  prove  wera 
not  committed  in  a  comer ;  they  are  noto* 
riously  known  to  be  true;  and  therefore  in 
your  justice  lies  our  safety.  And  as  wa 
are  denied  the  liberty  of  giving  evidence,  ip 
prove  the  truth  of  what  we  have  phblisbeu, 
will  beg  leave  to  lay  it  down  as  a  standing  rule 
m  sncn  cases,  That  the  suppressing  of  evi- 
dence ought  always  to  be  taken  for  the 
strongest  evidence ;  and  I  hope  it  will  hare 
that  weight  with  you.  Bat  since  we  are  not 
admitted  to  examine  our  witnesses,  I  will  en- 
deavour to  shorten  the  dispute  u  ith  Mr.  At- 
torney ;  and  to  that  end,  J  nesire  he  would  fii- 
vour  us  with  some  standard  definition  of  a  libel, 
by  which  it  may  be  certainly  known,  whether 
a  writing;  be  a  libel,  yea  or  not. 

Alt.  Citn.  The  books,  I  think,  have  given  a 
very  full  definition  of  a  libel :  they  say  (1 
Hawk.  chap.  73,  (  l*  e/  scg.)  it  is,  **  m  a  strict 
sense,  taken  for  a  malicious  defamation,  ex- 
pressed either  in  writing  or  printing,  and  tend- 
mg  either  to  blacken  the  memory  of  one  who  i« 
dead,  or  tlic  reputation  of  one  who  is  alive,  and 
to  ex|K>se  him  to  public  hatred,  contempt  or  ri- 
dicule. §  2.  But  it  is  said,  That,  in  a  larger 
sense  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatsoever,  ezpresseu  either 
by  signs  or  pictures,  as  by  fixing  up  a  p^Ilowa 
ajL^ainst  a  man's  door,  or  by  painting  him  in  a 
shameful  and  ignominious  manner.  §.  3.  And 
since  the  chiet  cause  for  which  the  law  so  se- 
verely punishes  all  offences  of  this  nature,  is 
the  direct  tendency  of  them  to  a  breach  of  pub- 
lic peace,  by  provoking  the  parties  injured, 
their  friends  and  families,  to  acts  of  revenge, 
which  it  would  be  impossible  to  restrain  by  the 
severest  laws,  were  there  no  redress  from  pub- 
lic justice  for  injuries  of  this  kind,  which,  of  all 
others,  are  most  sensibly  felt ;  and  since  the 
plain  meaning  of  such  scandal,  as  is  expressed 
by  signs  or  pictures,  u  as  obvious  to  comnson 
sense,  and  as  easily  understood  by  every  com* 
nion  capacity,  and  altogether  as  provoking  as 
tliat  which  a  expressed  by  writing  or  printing, 
why  should  it  not  be  equally  criminal  ?  §  4. 
And  from  the  same  ground  it  seemeth  ^so 
clearly  to  follow,  that  such  scandal,  as  is  ex- 
pressed in  a  scofling  and  ironical  manner, 
makes  a  writing  as  properly  a  libel,  as  that 
which  is  expressed  in  direct  terms ;  as  where  a 
writing,  in  a  taunting  manner  reckoning  up  se- 
veral acts  of  public  charity  done  by  one,  says. 
You  will  not  play  the  Jew,  nor  the  Hypocrite, 
and  so  goes  on  m  a  strain  of  ridicule  to  insi- 
nuate, uat  what  he  did  was  owing  to  hit  vain- 
glory ;  or  where  a  writing,  pretendinj^  to  re- 
commend to  one  the  characters  of  several  great 
men  for  his  imitation,  instead  of  taking  no- 
tice of  what  they  are  generally  esteemed  fa- 
mous for,  pitched  on  Fuch  qualities  only  which 
their  eoeoiies  chaige  them  with  the  want  of; 
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•1  bj  proposiitf  fuch  aooe  to  be  imiUtedfiNr 
hit  courage,  wbo  is  known  to  be  a  gmX  statet- 
nan,  but  no  ioldier ;  abd  another  to  be  imitated 
R>r  bif  learnings,  who  it  known  to  be  a  great 
^general,  but  no  scholar,  &c.  which  kind  of 
writinj^  is  as  well  understood  to  mean  only  to 
npbraifl  the  parties  with  the  want  of  these  qua- 
lities, as  if  It  bad  directly  and  expressly  done 

Mr.  Hamilton.  Ay,  Mr.  Attorney ;  but  what 
certain  standard  rule  have  the  books  laid  down, 
by  which  we  can  certainly  know  whether  the 
words  or  the  signs  are  malidoos?  Whether 
they  are  defamatory  f  Whether  they  tend  to 
tbe  breach  of  the  peace,  and  are  si  sufficient 
ffround  to  provoke  a  msn,  his  family,  or 
friends,  to  acts  of  revenge,  especistly  those  of 
tbe  ironical  sort  of  words  ?  And  what  rale  have 
yoQ  to  know  when  I  write  ironically  ?  I  think  it 
would  be  hard,  when  1  say.  Such  a  man  is  a 
very  worthy,  honest  gentleman,  and  of  fine 
tinderstandmg,  that  therefore  I  meant  he  was  a 
knave  or  a  fool. 

Alt,  Gen,  I  think  the  books  are  very  full :  it 
is  said  in  1  Hawk.  p.  193,  just  now  read, 
*<  That  such  scandal  as  is  expressed  in  a  scoff- 
ing and  ironical  manner,  makes  a  writing  as 
Sroperly  a  libel,  aa  that  which  is  expressed  in 
^  irect  terms ;  as  where  a  writing,  in  a  taunt- 
ing manner  says,  reckoning  up  several  acts  of 
charity  done  by  one,  Yoa  will  not  play  the  Jew 
er  the  by  pocnte ;  and  so  goes  on  to  insinuate, 
that  what  he  did  was  owing  to  his  vain -glory, 
he.  which  kind  of  vrritiug  is  as  well  under- 
stood to  mean  only  to  upbraid  the  parties  with 
tbe  want  of  these  qualities,  as  if  it  bad  directly 
and  expressly  done  so."  I  think  nothing  can 
be  plainer  or  more  full  than  these  words. 

Mr.  Hamilton.  I  agree  the  words  are  very 
pkdn ;  and  I  shall  not  scruple  to  allow  (when 
we  are  a|(reed  that  tbe  words  are  false  and 
scandalous,  and  were  spoken  in  an  ironical  and 
•coffing  manner,  Scc,\  that  they  are  really 
fibellous ;  but  here  still  occurs  the  uncertainty, 
which  makes  the  difficulty  to  know  what  words 
are  scandalous,  and  what  not ;  for  you  say, 
they  may  be  scandaloos,  true  or  false :  besides, 
how  shall  we  know  wh^er  the  words  were 
spoke  in  tfi  scoffing  and  ironical  manner,  or 
•eriously  P  Or  how  can  you  know,  whether 
the  man  did  not  think  as  he  wrote^  For,  by 
your  rule,  if  be  did,  it  is  no  irony,  and  conse- 
quently no  libel.  But,  under  favour,  Mr.  At- 
torney, I  think  the  same  book,  and  the  same 
section,  will  shew  us  the  only  rule  by  which 
all  these  things  are  to  be  known.  The  words 
are  these ;  *  which  kind  of  writing  is  as  well 
uuderstood  to  mean  only  to  upbraid  the  par- 
ties with  tbe  want  of  these  qualities,  as  if  Uiey 
had  directly  and  expressly  done  so.'  Here,  it 
is  plsin,  the  words  are  scandalous,  scoffing,  and 
ironical,  only  as  they  are  underst'iod  ;  I  Know 
no  nile  laid  down  in  the  books  but  this ;  1 
mean,  as  tbe  words  are  understood. 

Mr.  Chief  Justice,  Mr.  Hamilton,  do  you 
think  it  so  hard  to  know  when  words  are  iro- 
Bioal,  or  spoke  in  a  scoffing  manner  ? 
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Mr.  Hamilton.  I  own  it  may  be  known  | 
but  I  insist,  tbe  only  rule  to  know  is,  as  f  do  or 
can  understand  them :  I  have  no  other  riMe  to 
go  by,  but  as  I  understand  them. 

Mr.  Chi^  Juttice.  That  is  certain.  All 
words  are  libellous,  or  not,  as  they  are  under- 
stood. Those  who  are  to  judge  of  the  words^ 
must  judge  whether  they  are  scandaloos  or 
ironical,  tend  to  tlie  breach  of  tbe  peace,  or  art 
seditious :  there  can  be  no  doubt  of  it. 

Mr.  Hamilton.  I  thank  your  honour ;  T  am 
^lad  to  6nd  the  Court  of  this  opinion.  Thea 
It  follows,  that  those  twelve  men  must  under- 
stand the  words  in  the  information  to  be  scan- 
dalous, that  is  to  say,  false ;  for  I  think  it  i* 
not  preteuded  they  are  of  tbe  ironical  sort ;  and 
1^  hen  they  understand  the  words  to  be  so,  they 
will  say  we  are  guilty  of  publishing  a  falso 
libel,  and  not  otherwise. 

Mr,  Chief  Juttice.  No,  Mr.  Hatuiltoni  the 
jury  may  find  that  Mr.  Zenger  printed  and  pub* 
lisbed  those  papers,  and  leave  it  to  the  Court  to 
judge  whether  they  are  libellous.  Yon  know 
this  is  very  common :  it  is  in  the  nature  of  a 
Special  Verdict,  where  the  jury  leave  the  mat* 
ter  of  law  to  the  Court. 

Mr.  Hamilton.  1  know,  may  it  please  yoor 
honour,  the  jury  may  do  so ;  but  1  do  likewise 
know  they  may  do  otherwise.  I  know  they 
have  the  ngbt,  l)ey(»nd  all  dispute,  to  determine 
both  the  law  and  *thc  fact ;  and  where  they  do 
not  doubt  of  the  law,  they  ought  to  do  so. 
This  of  leaving  it  to  the  judgment  of  the  Court, 
whether  the  words  are  lioellous  or  not,  \i 
effect,  renders  juries  useless  (to  say  no  worse) 
in  many  cases ;  but  this  1  shall  have  occasioii 
to  speak  to  by -and*  bye :  and  I  will,  vrith  the 
Court's  leave,  proceed  to  examine  the  inoonVe- 
niences  tbst  most  inevitably  arise  from  the 
doctrines  Mr.  Attorney  has  laid  down ;  and  I 
observe,  in  support  of  this  proaecation,  he  baa 
frequently  repeated  the  words  taken  from  the 
case  of  Dbellis  Famosis,  in  5  Co.  This  is  in- 
deed the  leading  case,  and  that  to  which  almost 
all  the  other  cases  upon^thc  subject  of  libels  do 
refer;  and  I  must  insist  upon  saying,  that,  ae*^ 
cording  as  tb  is  case  seems  to  be  understood  by  .'the* 
Court  and  Mr.  Attorney,  it  is  not  law  at  thbf 
day :  for  though  1  own  it  to  be  base  and  uii* 
worthy  to  scandalize  any  man,  yea,  I  think  it 
is  even  villainous  to  scandalize  a  person  of  pub*' 
lie  character ;  and  I  will  go  so  far  into  fir. 
Attorney's  doctrine  as  to  agree,  that  if  the 
faults,  mistakes,  nay  even  the  vices,  of  such  a 
person  be  private  and  personal,  and  don't  affect 
the  peace  of  the  public,  or  the  liberty  or  pro- 
perty of  our  neighbour,  it  is  unmanly  and  on* 
mannerly  to  expose  them,  either  by  word  o^ 
writing.  But  when  a  ruler  of  the  people  bringtf 
his  personal  failings,  but  much  more  his  vices, 
into  his  administration,  and  the  people  fine 
themselves  affeoted  by  them,  either  m  their 
liberties  or  properties,  that  will  alter  the  case 
mightily ;  and  all  the  high  thinjp  that  are  said 
in  tavour  of  rulers,  and  of  dignities,  and  upon 
the  side  of  power,  will  not  be  able  to  stop  peo- 
ple's mouths  when  they  feel  themselves  op* 
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prettcd,  I  DMan  in  a  ftw  KOfsrnment.  It  is 
4roe«  in  times  past,  it  was  a  crime  to  spealc 
train ;  and  in  that  terrible  court  of  Scar- 
cbainber,  many  worthy  and  bruTo  men  sufTered 
Ibr  so  doing ;  and  yet,  eren  in  that  court,  and 
in  those  bad  times,  a  great  and  good  man  dnrst 
•ay,  what  I  hope  will  not  be  talcen  amiss  of  me 
to  say  in  this  place,  to  wit,  "  The  practice  of 
informations  f»r  libels  is  a  sword  in  the  hands 
of  a  wicked  king,  and  an  arrand  coward,  to  cut 
down  and  destroy'  the  innocent ;  the  one  cannot 
becanse  of  his  high  station,  and  the  other  dares 
not,  because  of  his  want  of  courage,  re? enge 
Limself  in  another  manner." 

Att.  Gen.  Pray,  Mr.  Hamilton,  hare  a  care 
what  von  say;  don*t  go  too  far  neither :  1  don't 
like  those  liberties. 

Mr.  Hamilton.  Sure,  Mr.  Attorney,  you 
wonH  make  any  applications :  All  men  agree, 
that  we  are  gOFemed  by  the  best  of  lungs ;  and 
1  cannot  see  the  meaning  of  Mr.  Attorney's 
caution :  My  well  known  principles,  and  the 
■ense  I  hsYo  of  the  Messing  we  enioy  under 
Ills  present  m^esty,  make  it  impoasibfe  for  me 
to  err,  and,  1  nope,  even  to  be  suspected,  in 
that  point  of  duty  to  m^  kinff.  May  it  please 
Tour  honour,  I  was  saying,  tnat  notwithstand- 
ing all  the  duty  and  reference  claimed  by  Mr. 
Attorney  to  men  in  authority,  they  are  not  ex- 
•mfit  from  obser? uig  the  rules  of  conunon 
justice,  either  in  thdr  prirate  or  public  capa- 
padties  ;  the  laws  of  our  mother-country  know 
Ao  ezoeptioo.  It  is  true,  men  in  power  are  harder 
to  be  oome  at,  for  wrongs  they  do,  either  to  a 
private  person,  or  to  the  pubfio  ;  espedally  a 
go? ernor  in  the  plantations,  where  they  insist 
f  DOD  an  exemption  Irom  answering  coinplainlB 
of  any  kind  in  their  own  goYernment  We  are 
bdeed  toki,  and  it  is  true  they  are  obliged  to 
99swer  a  suit  in  the  king's  courts  at  West- 
laittster,  for  a  wrong  done  to  any  person  here: 
But  do  we  not  know  how  impracticable  this 
it  to  most  men  among  us,  to  leave  their  families, 

twbo  depend  upon  their  labour  and  care  for 
lieir  lifelihood)  and  carry  efidenoes  to  Britain, 
•nd  at  a  great,  nay,  a  far  greater  expence, 
than  almost  any  of  us  are  able  to  bear,  only  to 
prosecute  a  governor  for  an  injury  done  here  f 
But  when  the  oppression  is  general,  there  is  no 
ranedv  even  that  way :  m,  our  constitution 
nas  (blessed  be  God)  given  us  an  opportunity, 
if  not  to  have  such  wrongs  redressed,  yet,  by 
our  prudence  and  resolution,  we  may  in  a  great 
measure  prevent  the  committing  of  such 
wron^i^s,  by  making  a  governor  soisible,  that 
it  is  his  interest  to  be  just  to  those  under  his 
wee ;  for  such  m  the  sense  that  men  in  general 
(I  mean  freemen)  have  of  common  justice, 
Ibat  when  they  come  to  know  that  a  chief  ma- 
gistrate abuses  the  power  with  which  he  is  in- 
trusted for  the  good  of  the  people,  and  is  at- 
tempting to  turn  that  very  power  against  the 
innocent,  whether  of  high  or  low  degree,  I  ssy, 
mankind  in  general  seldom  fail  to  interpose, 
and,  as  far  as  they  can,  prevent  the  destruction 
of  their  fellow  subjects.     And  has  it  not  often 


beenseen  (and,  I  hope,  it  wiO  always  be  seeA) 
that  when  the  representatives  of  a  free  people 
are,  by  just  representations  or  remonstrances, 
made  sensible  of  the  sofferingB  of  their  fellow 
sulfieets,  by  the  abuse  of  power  in  the  hands 
of  a  governor,  they  have  declared  (and  loudly 
too)  tnat  they  were  not  obliged  by  anv  law  lo 
support  a  governor  who  goes  about  to  destroy  a 

tirovince  or  colony,  or  their  privileges,  which 
vy  his  majesty  he  was  appointed,  and  by  the 
law  he  is  bound,  to  protect  and  encourage. 
But  I  pray  it  mav  be  considered,  of  what  use  i» 
this  uiightv  privilege,  if  every  man  that  suffers 
must  be  silent?  And  if  a  man  must  be  taken 
up  as  a  libeller,  fur  telling  his  sufferings  to  his 
neighbour,  I  know  it  msy  be  answered,  Have 
you  not  a  legislature  ?  have  you  not  a  House 
of  Representatives,  to  whom  you  may  com- 
plain ?  And  to  this  I  answer,  We  have :  But 
what  then  ?  Is  an  Assembly  to  lie  troubled  \^ith 
every  injury  done  by  a  governor  ?  Or  are  they 
to  hear  of  nothing  nut  what  those  in  the  adnu- 
nistration  wUI  please  to  tell  them?  Or  what 
sort  of  a  trial  must  a  man  have  ?  And  how 
is  he  to  be  remedied ;  espedttly  if  tlie  case 
vrere,  as  I  have  known  it  to  happen  in 
America  in  my  time,  that  a  governor  who  has 
pUoes  (I  will  not  say  pensions,  fur,  I  believe 
they  seldom  give  thst  to  another  which  they 
can  take  to  themselves)  to  bestow,  and  can  or 
will  keep  the  same  Assembly  (af^er  he  has  mo  • 
delled  tnem  so  as  to  get  a  m^yority  of  the 
House  in  his  interest)  fbr  near  twice  seven  years 
together  ?  I  pray,  what  redress  is  to  be  ex- 
p^tedfor  an  honest  man,  who  makes  his  com- 
plaint against  a  governor  to  an  Assembly,  who 
may  properly  enough  be  said  to  be  made  by 
the  same  governor  against  whom  the  complain  ( 
is  made  ?  The  thing  answers  itself.  No,  it  is 
natural,  it  is  a  privilege — I  will  go  farther, 
it  is  a  right  whicn  all  freemen  claim,  and  are 
iutitled  to,  to  complain  when  they  are  hurt ;  they 
have  a  right  publicly  to  remonstrate  against  the 
abuses  ofpower,  iu  the  strongest  terms,  to  put 
tlieir  neighbours  upon  their  guard,  against  the 
craft  or  open  violence  of  men  in  authority,  and 
to  assert  ivith  courage  the  sense  they  have  of 
the  blessings  of  liberty,  the  valnethey  put  upon 
it,  and  their  resolution  at  all  hazards  to  pre- 
serve it,  as  one  of  the  greatest  blessings  heaven 
can  bestow.  And  when  a  House  of  Assembly, 
composed  of  honest  freemen,  sees  the  general 
bent  of  the  people's  inclinations,  that  is  it 
which  must  and  will  (I'm  sure  it  ought  to) 
Weigh  with  a  legislature,  in  spite  of  all  the 
craft,  caressing,  and  ci^oliog,  made  use  of  by 
a  governor,  to  divert  them  from  hearkening  to 
the  voice  of  their  cotutry .  As  we  all  very  well 
understand  the  true  reason,  why  gentlemen 
take  so  much  pains,  and  make  such  great  in- 
terest, to  be  appointed  governors,  so  the  design 
of  their  appointment  is  not  less  manifest.  We 
know  his  majesty's  gracious  intentions  to  his 
subjects ;  he  desires  no  more  than  that  his  peo- 
ple in  the  plantations  should  be  kept  up  to  tlieir 
duty  and  sllegiance  to  the  crown  of  Great  Bri- 
tain ;  that  peace  may  be  preserved  amongst 
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tbcin,  and  jattica  imptrtiany  admiDtstered ; 
that  we  may  be  governed  so  aa  to  render  at  uie- 
fill  to  our  motber-oountry  by  encouraging  us  to 
make  and  raise  such  commodities  as  may  be 
Qsefol  to  Great  Britain.  But  will  any  one  say, 
that  all  or  any  of  these  good  ends  are  to  be  er- 
lected  by  a  governor's  setting  his  people  toge- 
ther by  the  ears,  and  by  the  assistance  of  one 
part  of  the  people  to  plague  and  plunder  the 
ether  ?  The  commission  which  governors  bear, 
while  they  execute  the  oowers  given  them,  ac- 
cording to  the  intent  or  the  royal  ^ntor,  ex- 
pressed in  their  commissions,  requires  and  de- 
serves very  great  reverence  and  sobraission ;  hut 
wheo  a  governor  departs  from  the  doty  enjoined 
him  by  his  sovereigD,  and  acts  as  if  lie  was  less 
accountable  than  the  royal  hand  that  gave  him 
all  that  power  and  honour  which  he  is  possessed 
of,  this  sets  people  upon  examining  and  enquir- 
ing into  the  power,  authority,  and  duty  of  such 
a  magistrate,  and  to  compare  those  with  his 
conduct ;  and  just  as  far  as  they  find  he  exceeds 
the  bounds  of  bis  authority,  or  falls  short  in  do- 
itkff  impartial  justice  to  the  |ieople  under  his  ad- 
ministration, so  far  they  very  oflen,  in  return, 
come  short  in  their  duty  to  such  a  governor. 
For  power  alone  will  not  maJce  a  man  oeloved  ; 
and  I  have  beard  it  observed,  that  the  man  who 
was  neither  good  nor  wise  before  his  being 
made  a  governor,  never  mended  upon  his  pre- 
ferment, but  has  been  generally  observed  to  be 
worse:  for  mea  who  are  not  endowed  with 
wisdom  and  virtue,  can  only  be  kept  in  bounds 

Stbe  Uw  :  aiid  by  bow  much  the  farther  they 
ink  themselves  out  of  the  reach  of  the  law, 
by  80  much  the  more  wicked  and  cruel  they 
are.  I  wish  there  were  no  instances  of  the  kind 
at  this  day.  And  wherever  this  happens  to  be 
the  case  of  a  governor,  unhappy  are  the  people 
under  his  administration,  and  m  the  end  be  will 
find  himself  so  too ;  for  the  people  will  neither 
k>ve  him  nor  support  him.  1  make  no  doubt 
but  there  are  those  here,  who  are  zealously 
concerned  for  the  success  of  tliis  prosecution ; 
and  yet  I  hope  they  are  not  many  ;  and  even 
some  of  those,  I  am  persuaded  (when  they 
consider  to  what  lengths  such  prosecutions  may 
be  carried,  and  boSv  deeply  the  liberties  of  the 
people  may  be  affected  by  such  means)  will  not 
all  abide  by  their  present  sentiments ;  I  say,  not 
all :  for  the  man  who,  from  an  intimacy  and 
acquaintance  with  a  ^vemor,  haa  conceived  a 
personal  regard  for  him ;  the  man  who  haa  felt 
none  of  the  strokes  of  his  power ;  the  man  who 
helievea  that  a  governor- baa  a  regard  for  him, 
and  confides  in  him  ;  it  is  natural  for  such  men 
to  wish  well  to  the  i^irsof  such  a  governor ; 
and  as  they  may  be  men  of  honour  and  genero- 
sity, may,  and  no  doubt  will,  wish  him  success, 
so  far  as  the  rights  and  privileges  of  their  fel- 
low-citizens are  not  afiected.  But  as  men  of 
honour,  I  can  apprehend  nothing  from  them ; 
ihey  will  never  exceed  that  point.  There  are 
others  that  are  under  stronger  obligations,  and 
those  are  such  as  are  in  some  sort  engaged  in 
support  of  a  governor's  cause,  by  their  own  or 
their  relatioos  depenteca  on  his  fiivour  for 


some  post  or  preferment:    such  men  have^ 
what  IS  commonly  called,  duty  and  |;ratltnd« 
to  influence  their  inclinations,  and  oblige  them 
to  go  his  lengths.    I  know  men's  interests  ar« 
vei^  near  to  them,  and  they  will  do  moch,. 
rather  than  forego  the  favour  of  a  governor, 
and  a  livelihood  at  the  same  time ;  but  1  can 
with  very  just  grounds  hope,  even  from  thost 
men,  whom  I  will  suppose  to  be  men  of  honour, 
and  conscience  too,  that  when  they  see  the  II* 
berty  of  their  country  is  in  danger,  either  bjr 
their  concunreoce,  or  even  by  their  silence, 
they  will,  like  Englishmen,  and  like  them- 
selves, freely  make  a  sacrifice  of  any  prefer* 
ment  or  favour,  rather  than  be  accessary  to 
destroying  the  liberties  of  their  country,  and 
entailmg  slavery  upon  their  posterity.    There 
are  ind^  another  aet  of  men,  of  whom  I  have 
no  hopes ;  T  mean,  such  who  la^f  aside  all  other 
considerations,  and  are  ready  to  join  with  power 
in  any  shaae,  and  with  many  or  any  sort  of 
men,  by  wnose  means  or  interest  they  majr  be 
assistedf to  gratify  their  malice  and  envy,  agaiqst 
those  whom  they  have  been  pleased  to  hate  : 
and  that  for  no  other  reason,  out  because  they 
are  men  of  abilities  and  integrity,  or  at  least 
are  possessed  of  some  valoable  qualitiea  far  ae- 
perior  to  their  own.     But  as  envy  is  the  rin  6f 
the  devil,  and  therefore  very  hard,  if  at  aTl,  ta 
be  repented  of,  I  will  believe  there  are  but  few 
of  this  detestable  and  worthless  sort  of  men,  nor 
will  their  opinions  or  inclinations  have  anv  in- 
fluence upon  this  trial.    But  to  proceed :  I  beg 
leave  to  insist,  that  the  right  of  complaining  or 
remonstrating  is  natural;    and  the  restraint 
upon  this  natural  right  is  the  law  only,  and 
that  those  restraints  can  only  extend  to  what  ti 
false :  for  as  it  is  truth  alone  which  can  excost 
or  justify  any  man  for  complaining  of  a  bad  ad*. 
ministration,  I  as  frankly  agree,  that  nothib^ 
ought  to  excuse  a  man   who  raises  a  fahie 
charge  or  accusation,  even  against  a  private 
person,  and  that  no  manner  of  allowance  onght 
to  be  made  to  him  who  does  so  against  a  pub* 
lie  magistrate.      Truth  ought  to  govern  the 
whole  affair  of  libels,  and  yet  the  iwrtv  accused 
runs  risk  enough  even  then  ;  for  if  he  f'aila  of 
proving  every  tittle  of  what  he  has  wrote,  and 
to  the  satisfaction  of  the  Court  and  Jury  too; 
he  may  find  to  his  cost,  that  when  the  prosecu- 
tion is  set  on  foot  by  men  in  power,  it  seldom 
wants  friends  to  favour  it.    And  from  thence 
(it  is  said)  has  arisen  the  great  diversity  of  opi- 
nions among  judges,  about  what  words  were  or 
were  not  scandalous  or  libelloos.    I  believe  it 
will  be  granted,  that  there  is  not  greater  un- 
certainty in  any  part  of  the  law,  than  about 
words  of  acandal :   it  would  be  mis-spending  of 
the  Court's  time  to  mention  the  cases ;   they 
may  be  said  to  be  numberless ;   and  therefore 
the  utmost  care  ought  to  be  uken  in  following 
precedents ;  and  the  times  when  the  judj^nents 
were  given,  which  are  quoted  for  authoritiea  in 
the  case  of  libels,  are  much  to  be  reganled.    I 
think  it  will  be  agreed,  that  ever  since  the 
time  of  the  Star- Chamber,  where  the  most  ar- 
bitrary and  dsstmctive  judgmcBts  and  opiniotti. 
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were  giren,  that  ever  an  Enfflithmaa  beirdofy 
•t  least  in  his  owd  country :  1  say,  prosecatioQS 
far  libels  since  the  time  of  that  arbitrary  eourt, 
•bd  uotil  the  glorious  Re? olutioo,  have  gene- 
rally been  set  on  foot  at  the  instance  of  the 
croirn,  or  its  iniuUters ;  and  it  is  no  small  re- 
proach to  the  law,  that  these  prosecutions  were 
too  often  and  too  much  countenonced  by  the 
judges,  who  held  their  places  at  pleasure  (a 
disagreeable  tenure  to  any  officer,  but  a  dan- 
gerous one  in  the  case  ot  a  judge).  To  say 
more  to  this  point  may  not  be  proper.  And 
yet  I  cannot  think  it  unwarrantable,  to  shew 
the  unhappy  influence  that  ,a  sovereign  has 
•ometimes  liad,  not  only  upon  judges,  but  even 
upon  parliaments  themselres. 

It  has  already  been  shewn,  how  the  judges 
differed  Hi  their  opinions  about  the  nature  of  a 
libel,  in  the  case  of  the  Seven  Bishops.  There 
yon  see  three  jiid^  of  one  opinion,  that  is,  of 
a  w«ong  opinion,  in  the  judgment  of  the  best 
men  in  England,  and  one  judge  of  a  right  opi- 
Bioo.  How  unhappy  might  it  have  l^n  for 
all  of  us  at  this  day,  if  that  jury  had  understood 
the^words  in  that  information  as  the  Court  diil  ? 
Or  if  thev  had  left  it  to  the  Court  to  judge, 
whether  the  Petition  of  the  Bishops  was  or  was 
Bot  a  libel  ?  No !  they  took  upon  them,  to  their 
immortal  honour,  to  determine  both  law  and 
Ikct,  and  to  understand  the  Petition  of  the  Bi- 
■hopa  to  be  no  libel,  that  is,  to  contain  no  false- 
liood  nor  sedition,  and  therefore  found  them 
!Not  Guilty.  And  remarkable  is  the  case  of  sir 
Samuel  filarnardislon,  who  was  fined  10,000/. 
iu  writing  a  letter,  in  which,  it  may  be  said, 
none  saw  any  scandal  or  fakehood  hut  the 
Court  and  J  nry  ;  for  that  judgment  was  after- 
wards looked  upon  as  a  cruel  and  detestable 
judgmcot,  and  therefore  was  reversed  by  par- 
liament. Many  more  instances  might  be  given 
of  the  complaisance  of  court-judges  about  those 
times,  and  before ;  but  I  willmeotion  only  one 
case  more,  and  that  is  the  case  of  sir  Edward 
Ilales,  who,  though  a  Roman  Catholic,  was  by 
king  James  9,  preferred  to  be  a  colonel  of  his 
mrmy,  notwithstanding  the  statute  of  85  Ch.  S, 
chap.  2,  by  which  it  is  provided,  That  every 
one  that  accepts  of  an  office,  civil  or  miliury, 
&c.  shall  take  the  oaths,  subscribe  the  declara- 
tion, and  take  the  sacrament,  within  3  months, 
4cc.  otherwise  he  is  disabled  to  hold  such  office, 
and  the  grant  tor  the  same  to  be  null  and  void, 
and  the  party  to  forfeit  500/.  Sir  Edward 
Hales  did  not  take  the  oaths  or  sacrament,  and 
was  prosecuted  for  the  500/.  for  exercising  the 
office  of  a  cok>nel  by  the  space  of  three  months, 
without  conforming  as  in  the  act  is  directed. 
8ir  Edward  pleads.  That  the  kin^,  by  his  let- 
ters patent,  did  dis^nse  with  his  taking  the 
oaths  and  sacrametit,  and  suhscribing  the  de- 
claration, anil  had  pardoned  the  forteiture  of 
^00/.  And  whether  the  king's  dispensation 
was  good,  against  the  said  act  of  parliament  ? 
was  the  question.  I  shall  mention  no  more  of 
this  case,  than  to  bhew  how  in  the  reiim  of  an 
arbitrary  prince,  where  judift^  hold  their  aeaH 
•I  fJoasnre,  their  determioiiioiM  hare  not  ai- 


waya  been  Mieh  ■•  lo  make  precedents  of»  hot 
the  contrary ;  and  so  it  happened  in  this  ease, 
where  it  was  solemnly  judged.  That,  notwith- 
standing thb  act  of  parliament,  made  in  tba 
strongest  terms,  for  preservation  of  the  Protes- 
tant religioo,  that  yet  the  king  had,  by  hie 
royal  prerogative,  a  power  to  dispense  with 
that  law;  and  sir  Edward  Hales ^  waa  ae- 
quitted  b^  the  judges  accordingly.  8o  tha 
king 'a  dispensing  power  being  by  the  judgee 
set  up  above  the  act  of  parliament,  this  hiWt 
which  the  people  looked  upon  as  their  chief  se- 
curity against  Popery  and  arbitrary  power, 
vras,  by  tfiis  judgment,  rendered  altogether  ia- 
eflectual.  But  this  judgment  is  sufficiently  ei- 
posed  by  sir  Robert  Atkins,  late  one  of  the 
judges  of  the  Court  of  Common  Pleas,  in  hie 
Enquiry  into  the  King*s  Power  of  Dispeoaieg 
with  Penal  Statates ;  wherein  it  is  shewn,  who 
it  was  that  first  invented  dispensations ;  how 
they  came  into  England ;  what  ill  osehasbeea 
maile  of  them  there ;  and  all  this  principally 
owiug  to  the  coun\enanoe  given  them  by  tha 
judges.  He  says  of  the  dispensing  power,  *  The 
Pope  was  the  inventor  of  it ;  our  kings  have 
borrowed  it  from  them ;  and  the  judges  have, 
from  time  to  time,  nursed  and  dressed  it  up, 
and  given  it  countenance ;  and  it  is  still  upon 
the  growth,  and  encroaching,  till  it  has  alnaoet 
subverted  all  law,  and  made  the  regal  power 
absolute,  if  not  dissolute.*  Thb  seems  not  only 
to  shew  how  for  judges  have  been  influence!! 
by  power,  and  how  little  cases  of  this  sort, 
where  the  prerogative  has  been  in  question  in 
former  reigns,  are  to  be  relied  upon  for  law :  but 
1  think  it  plainly  shews  too,  that  a  man  may 
use  a  greater  freedom  with  the  |iower  of  his  so- 
vereign, and  the  judges  in  Great  Britain,  than 
it  seems  he  may  with  the  power  of  a  governor 
in  the  plantations,  who  is  but  a  fellow- subject. 
Are  the  words  with  which  we  are  charged,  like 
these?  Do  Mr.  Zen^r*s  pspers  contain  any 
such  freedoms  with  his  governor,  or  his  onn- 
cil,  as  sir  Robert  Atkins  lias  taken  with  the  re- 

fsl  power  and  thi^udges  in  England  ?  And  yet 
never  heard  of  any  information  brought  against 
him  for  these  freedoms. 

If  then,  upon  the  whole,  tliere  is  so  great  an 
uncertainty  among  judges  (learned  and  great 
men)  in  matten  of  this  kind ;  if  power  has 
had  so  great  an  influence  on  judges,  how  cau- 
tioua  ought  we  to  be  in  detcnuining  by  their 
judgments,  especially  in  the  plantations,  and 
in  the  case  of  libels  P  There  is  heresy  in  law  aa 
well  aa  in  religion,  and  both  have  changed  very 
much ;  and  we  well  know  that  it  is  not  two 
centuries  ago  that  a  man  would  have  been 
burnt  as  an  heretic,  for  owning  such  opinions 
in  matters  of  religion  as  are  publicly  wrote  and 
printed  at  this  day.  They  were  fallible  men. 
It  seems,  and  we  take  the  liberty  not  only  to 
differ  from  them  in  religious  opinions,  but  to 
condemn  them  and  iheir  opinioos  too ;  and  I 
must  presume,  that  in  taking  these  freedoms  in 
thinking  and  apeaking  about  matters  of  foith 
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or  reli^km,  we  are  ia  the  right :  For,  though  | 
it  it  Hud  there  are  very  great  lihertiee  of  this  \ 
kind  taken  in  New- York,  yet  T  have  heard  of 
BO  informatioo  preferred  by  Mr.  Altoroey  for 
mxiy  ofieoces  or  this  sort.  From  whieh  1 
think  it  is  pretty  clear,  that  in  New- York  a  man 
may  make  very  free  with  bis  God,  hot  he  most 
take  special  care  what  he  says  of  his  governor. 
It  is  agreed  upon  bv  all  men,  that  this  is  a 
reign  of  libertv ;  and  while  men  keep  within 
the  benuds  of  truth,  1  hope  they  may  with 
nfety  both  speak  and  write  their  sentiments  of 
the  oundoct  of  men  in  power,  I  mean  of  that 
nart  of  their  conduct  only,  which  affects  the 
fiberty  or  property  of  the  people  under  their 
administration;  were  this  to  he  denied,  then  the 
next  step  may  make  them  skives.  For  what 
notions  can  m  entertained  of  slavery,  bevond 
that  of  sufiering  the  greatest  injuries  and  op- 
prcsiioos,  without  the  libertv  of  oom plaining; 
or  if  thejT  do,  to  be  destroyed,,  body  and  estsie, 
ibr  to  doing. 

It  if  said,  and  insisted  upon  W  Mr.  Attomejr : 
That  government  is  a  sacred  tning ;  that  il  is 
to  be  supported  and  reverenced ;  it  is  govern- 
ment that  protects  our  persons  and  estates ; 
that  prevents  treasons,  murders,  robberies,  riots, 
and  all  the  train  of  evils  that  overturns  king- 
doms and  states,  and  ruins  partiouUr  persons ; 
and  if  those  in  the  administration,  eapeciallv 
the  supreme  magistrales,  muat  liave  all  their 
conduct  censured  bv  private  men,  government 
cannot  subsist  This  is  caMcd  a  tontuMisness 
not  to  be  tolerated.  It  is  said,  that  it  brin^ 
the  rulers  of  the  neople  into  contempt,  and  their 
authority  not  to  be  regarded,  and  so  in  the  end 
the  laws  cannot  be  put  in  execotion.  Tiiese,  I 
say,  and  auch  as  these,  are  the  general  topH» 
insisted  upon  by  men  in  power,  and  their  ad- 
vocates. But  J  wish  it  might  be  considered  at 
the  same  time,  how  oden  it  has  happened,  that 
the  abuse  of  power  has  been  the  primary  cause 
of  tliffse  evils,  and  that  it  waa  the  injustice  and 
oppression  of  tliese great  men,  which  has  com- 
monly brougfht  them  into  contempt  with  the 
people.  The  craft  and  art  of  such  men  is 
frreat,  and  who,  that  is  tbe  least  acquainted 
with  history  or  law,  can  be  ignorant  of  the 
specioiiB  pretences,  which  have  often  been 
made  use  of  by  men  in  power,  to  introduce  arbi- 
trary rule,  and.  destroy  the  Uberties  of  a  free 
peuple.  I  will  give  two  instances,  and  as  they 
are  authorities  not  to  be  denied,  nor  can  be  mis- 
understood, I  presume  they  will  be  sufficient. 

I'he  first  is  the  statute  of  3d  of  Hen.  7,  cap. 
1.  The  preamble  of  the  statute  will  prove  all, 
and  move  than  1  have  alleged.  It  begins: 
'  The  Vxnfi  our  sovereign  lordremembereth,  how 
b^  unlawful  maintenaooes,  giving  of  liveriea, 
signs  and  tokens,  &c.  untrue  demeaninga  of 
sberiffa  in  making  of  pannels,  and  other  nntme 
returns,  by  taking  of  money,  by  injuries,  by 
great  riots  and  unlawful  assembliefl;  the  policy 
and  ^fOod  rule  of  this  realm  is  alosost  subdued} 
and  lor  the  not  punishing  these  inconvenienoies, 
and  by  occasion  of  the  premisses,  little  or  no- 
thing may  be  found  by  eaqoliyf  Im.  to  the  in* 
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crease  of  mardera,  &e.  and  uusoreties  oTall  men 
living,  and  losses  of  their  lands  end  goods.' 
Here  is  a  line  and  specious  pretenoe  for  intro- 
ducing tlie  remedy,  as  it  is  called,  wJiich  is 
provided  by  this  act ;  that  is,  instead  of  being 
iawftilly  acciuied  by  twenty-four  good  and  law- 
ful men  of  the  neighbourhood,  and  afterward* 
tried  by  twelve  like  lawful  men,  here  is  a  power 
given  to  the  lord  chancellor,  lord  treaaurer,  the 
keeper  of  the  king's  privy  seal,  or  two  oftheea, 
calhng  to  them  a  biehop,  a  temporal  lord,  and 
other  great  men  mentioned  in  the  act,  (who,  it 
iatobe  observed,  were  aE  to  be  dependants  oa 
the  court)  to  receive  anformatiun  -against  any- 
person  lor  Any  of  the  asiBhehavieara  recited  in 
that  act, .  and  by'  their  discretien  t»  ezaminey 
aftd  to  punish  tMffl  according  to  their  demerit. 

The  seoond  statute  I  proposed  to  OMntioii,  m 
the  11th  of  the  sense,  king,  chap.  Sd,  tbw  pre* 
amble  of  which  act  has  the  likd  fair  pretsBoesan 
the  former ;  ^  tbe  king  calling  lo  bis  r»>- 
membranoe  the  good  laws  made  against  the 
receiving  of  liveries,  &c.  unlawful  extortmay 
maintenancea,  embracery,  &c  unlawful  gamce, 
&c.  and  man^  other  ijfveat  enormities,  rad  of* 
lenoes  committed  agauist  many  good  statntee, 
to  the  displeasure  of  Almighty  GM,  which,  tlva 
act  says,  could  not,  nor  yet  can,  be  conve- 
niently punished  by  the  due  order  of  the  hiwy 
except  it  were  first  found  by  twelve  men,  dro. 
which,  Ibr  the  causes  aforesaid,  will  not  find 
nor  yet  present  the  truth.  And  therefore  th* 
same  statute  directs,  that  the  justices  of  assise, 
and  justices  of  the  peace,  shall  upon  inferma* 
tion  for  the  king  belbre  them  made,  have  foil 
power,  by  their  discretion,  to  hear  and  determine 
all  such  offences.  Here  are  two  statutes  that 
are  allowed  to  have  given  the  deepest  wound  til 
tbe  liberties  of  the  people  of  England  of  anj 
that  I  remember  to  have  been  made,  unless  it 
may  be  said  that  the  statute  made  in  the  time 
of  Henrv  8th,  by  which  his  proelaraations 
were  to  nave  the  effect  of  laws,  migfft  in  ite 
consequence  be  worse.  And  yet  we  see  the 
plausible  pretences  found  out  by  the  great  men 
to  procure  these  acts.  And  it  may  justly  be 
said,  that  by  those  pretences  the  people  eC 
Engbnd  were  cheated  or  awed  into  the  deliver- 
11^  up  their  ancient  and  sacred  right  of  triab 
by  grand  and  petit  juries.  I  hope  to  be  excused 
for  this  expression,  seeing  my  lord  Coke  calls 
it  (4  Inst-)  *  unjust  and  strange  act,  that  tended 
in  its  execution  to  the  great  displeasure  of  Al« 
mighty  God,  and  the  utter  subversion  of  the 
common  law.' 

These,  I  think,  make  out  what  I  alleged,  and 
are  flagrant  instances  of  the  influence  of  nea 
in  power,  even  upon  the  representatives  of  n 
whole  kingdom.  From  all  which,  I  hope,  it 
will  be  agreed,  that  it  is  a  doty  whksh  all  good 
men  owe  to  their  country,  to  guard  against  thm 
unhappy  iufluenoe  of  iU  men  when  entrusted 
with  power,  and  especially  against  their 
creatures  and  dependents,  who,  as  they  arsh 
generslly  more  necessitoos,  are  surely  more> 
eovetooa  and  cruel.  But  it  is  worthy  of  obser* 
futMMh  tlwk  thaogii  tiM  ipirit  ef  luwrtj  m# 
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borne  down  and  oppraoed  in  England  that 
time,  yet  it  waa  not  toat ;  for  the  parliament 
laid  bold  of  the  firat  opportonity  to  froe  the 
aabject  from  the  many  mi ufleraUe  oppreasiona 
and  ootragea  oommitted  upon  their  peraona  and 
oatatea  hf  colour  of  these  acta,  the  laat  nf 
which  being  deemed  the  moat  grievona,  waa 
repealed  in  me  firat  year  of  Hen.  8th.  Tfaongh 
H  ia  to  be  obaarred,  that  Hen.  7th,  and  hia 
oreatureay  reaped  audi  great  advantagea  by  the 

Sievoua  opprenuona  and  exactiona,  grinding 
e  facea  or  the  poor  aui(|ecta,  aa  my  Iwd  Coke 
■aya,  by  ooloor  of  thia  atatnte  by  inlbrmatioD 
omy,  that  a  repeal  of  thia  act  eould  never  be 
obtained  during  the  life  of  that  prinee.  The 
other  atatnte  bemg  the  faTOorite  law  fur  anp- 
porting  arbitrary  power,  waa  oontinned  much 
looger.  The  execntioo  of  it  waa  by  the  great 
■wn  of  the  realm  ;  and  how  they  exeeolfd  it, 
theaenoaofthe  kingdom,  ezpreiMd  in  the  7th 
of  Charles  tat,  (b^  which  the  Coartof  Star- 
Chamber,  the  ami  where  infbrmatiaoa  grew 
nnkeat)  will  beat  dedare.  In  that  atatute 
Magna  Charta,  and  the  other  atatatea  made  u 
the  time  of  £dw.  S,  which,  I  think,  are  no 
laaa  than  fife,  are  particolarly  enimierated  aa 
acli,  by  which  the  libertiea  and  pririlogea  of 
the  people  of  England  were  aecnrad  to  them, 
against  such  oppresaifo  coorta  aa  the  SCar- 
Chamber,  and  others  of  the  like  juriadietion. 
And  the  reason  aaajgncd  for  th«r  pioUing  down 
the  Star-Chamber,  is,  Thatthe  prooeeduiga,eea* 
ourea  and  decreea  of  the  Court  of  Star-Cham- 
ber, ereu  though  the  great  men  of  the  realm, 
■ay,  and  a  bialiop  too  (holy  man)  were  judsea, 
luul  by  experience  been  foimd  to  be  an  mtoler* 
able  bailhen  to  the  subject,  aiMl  the  means  to 
introduce  an  arbitrary  power  aikd  go?emment. 
And  therefore  that  court  was  taken  away,  with 
all  the  other  courta  in  that  statute  mentioned, 
having  likejuriadiction. 

I  do  not  mention  thia  statute,  as  if  by  the 
taking  away  the  Court  of  Star-Chamber,  the 
remedy  for  many  of  the  abuses  or  offences 
censured  there,  waa  likewise  taken  away  ;  no, 
I  only  intend  by  it  to  shew,  that  the  people  of 
England  saw  clearly  the  danger  of  trusting 
their  libertiea  and  propertiea  to  be  tried,  even 

Sthe  greatest  men  in  the  kingdom,  without 
e  j  udgment  of  a  jury  of  their  equals.  They 
had  felt  the  terrible  effecta  of  leaving  it  to  the 
judifroent  of  these  great  men  to  aay  what  waa 
scandalous  and  seditious,  fiilse  or  ironical.  And 
if  the  parliament  of  England  thought  this 
power  of  judging  was  too  great  to  be  tnisted 
with  men  of  the  first  rank  in  the  kingdom, 
without  the  aid  of  a  jury,  how  aacred  aoever 
their  charactera  might  be,  and  therefore  re- 
atored  to  the  people,  Uieir  original  right  of  trial 
by  juries,  I  hope  to  be  excised  for  insisting, 
that  by  the  juugment  of  a  parliament,  from 
whence  no  appeal  lies,  the  jury  are  the  proper 
judi;es  of  what  ia  false  at  least,  if  not  of  what  ia 
acaudalous  and  seditious.  This  is  an  authority,, 
not  to  be  denied,  it  ia  aa  plain  as  it  is  great, 
and  to  say,  that  this  act  indeed  did  reatore  lo. 
the  people  %M3  by  juric^  which  wio  o^  tkfik 


practice  of  the  Star-Chamber,  hot  that  it  did 
not  give  the  jurora  any  new  aothority,  or  an j 
right  to  try  roattera  of  law,  I  say  tbts  objection 
will  not  avail ;   for  I  must  inaist,  that  where 
matter  of  law  is  complicated  with  matter  of 
fact,  the  jory  have  a  rip^t  to  detemrine  both. 
As  tor  instance ;   apon  indictment  for  murder, 
the  jury  may,  and  almost  eonatantljr  do,  take 
upon  them  lo  judge  whether  the  evidence  will 
amount  to  murder  or  manalaogbter,  and  find 
aooordiogly ;  and  1  most  say,  I  oanno^  aeoi 
why  in  our  ease  the  jory  have  not  at  least  aa 
good  a  right  to  ear,  whether  our  newa-papero 
are  a  libd  or  no  Idwl,  aa  another  jury  naa  to 
aay,  whether  killhig  of  a  man  ia  murder  or 
manahmghtar.    Hie  right  of  the  jur3r  to  find 
aneh  a  wdiet  aa  they  in  their  eooadence  do 
think  ia  agreeable  to  their  evidence,  ia  aup- 
ported  by  Sie  aothority  of  Buahd's  caae,*  in 
Vaughan'a  Reporta,  page  135,  beyond  any 
dmdit    For,  in  the  argument  of  that  caao.  the 
chief-joatkie  who  delivered  the  opinion  or  tho 
Court,  hiya  it  down  fhr  law  :  ^anghan's  Rep» 
p.  160.)  That  in  all  general  laaoca,  aa  upon 
noo.  col.  in  treapaaa,  noo  tort,  nol  diaaeixin  in 
asaixe,  Aec  though  it  ia  matter  of  law,  whether 
the  defendant  ia  a  treapaaaer,  a  diaseixer,  &e. 
in  the  partienhur  cases  in  issue,  vet  the  jury 
find  not  (aa  in  a  special  verdict)  the  fact  of 
•very  caae,  leaving  the  law  to  the  Court ;  but 
find  for  the  plaintiff  or  defendant  upon  the 
iasne  to  be  tried,  wherein  they  resolve  both  law 
and  hid  oompMcatelY.    It  appeara  by  the  aamo 
caae,  that  though  the  diacreet  and  lawful  a»^ 
aisianoe  of  the  judge,  by  way  of  advice  lo  tho 
jniy,  may  benaeful,  yet  that  advice  or  daractiott 
ought  alwaya  to  be  upon  auppooition,  and  not 
pomve  and  upon  eoereioo.    The  reaaoo  givei» 
in  the  aame  book  ia,  (page  144, 147.)   Bccaoao 
the  judge  (aa  Jjudge)  cannot  know  what  the 
evidence  ia  which  tne  jury  have,  that  ia,  ho 
can  only  know  the  evidence  given  in  court  ; 
but  the  evidence  which  the  jury  have,  may  be 
of  tbeir  own  knowledge,  aa  they  are  returned 
of  the  neighbourhood.    They  mav  alao  know 
from  their  own  knowledge,  that  what  is  sworn 
in  court  is  not  true ;   and  they  may  know  the 
wiuiesses  to  be  utigmatixed,  to  which  the  Court 
may  be  strangera.    But  what  is  to  my  purpose, 
is,  thatauppoae  that  the  Court  did  really  know 
all  the  evidence  which  the  jury  know,  yet  ii» 
that  case  it  is  agreed.  That  the  judge  and  jury 
may  differ  in  the  reault  of  their  evidence,  ao 
weft  aa  two  judgea  may,  which  often  happens. 
And  in  page  148,  the  judge  aubjoins  the  reason, 
why  it  is  no  crime  for  a  jury  to  differ  in  opi* 
nk>n  from  the  Court,  where  he  sajrs.  That  m 
man  cannot  aee  with  another's  eye,  nor  hear 
by  another's  ear ;  no  more  can  a  man  conclude 
or  infer  the  thing  by  another's  understandii^ 
or  reasoning.    From  all  which  (1  insist)  it  ia 
very  plain,  that  the  jury  are  by  Uw  at  liberty 
/without  any  affront  to  the  judgment  of  toe 
Court)  to  find  both  the  law  and  tlie  fact,  in  our 
caae,  as  they  did  in  the  case  I  am  apeaking  to» 
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vhich  I  will  bog  la*e  jut  to  tneDtiMi,  and  It 
was  this:  IUr>  Feoo  and  Ucad  being  Qjiakan, 
.fwl  bating  mM  la  a  peaoeaUe  manner,  afUr 
haoff  (hilt  out  of  their  (Deetii^-hoaat,  preach- 
ed in  Orace^^hurcb-Hrcet  in  LoodaD,  to  tiw 
people  oTtbaii  own  p«is«iaiitn>,  and  fbrlhiatbey 
.w«ra  iDdktad  ;  and  it  waa  laid.  That  thay  with 
aiherfenoaa,  to  the  number  of  300,  nDlawfally 
and  lumuituoutlyaHembM,  la  the  diaUirinncs 
of  the  peace,  Sec.  To  which  they  pleaded, 
KMGuilty.  And  the  petit  jnrybciagiwoni  to 
try  tbe  ifsne  between  the  king  and  the  pri- 
-wnera,  that  ia,  wbctlier  Ibey  were  gvil^,  ac> 
cording  to  the  Forni  of  the  indtotment  f  Here 
there  waa  no  ditpote  but  Ihcy  were  aaaaabled 
togelber,  to  the  numter  neotioned  in  the  in- 
dietmcnl ;  but,  whetlier  that  ineetiog  together 
waa  riotously,  tumulluoutly,  and  to  the  dis- 
tnrbauceof  iheueaM?  irai  ihe  queation.  And 
(he  Coarl  (old  the  jary  it  vru,  and  ordered  the 
buy  to  find  it  M ;  for  (laid  Ihe  Court)  the  meet- 
ing wu  tbe  matter  of  faol,  aod  that  itcoofieaa- 
•d,  and  we  tell  you  it  ii  unlawAiI,  lor  it  ii 
againit  the  itatnte ;  and  the  meeting  being  no- 
lawful,  it  faUowi  of  coaraa  thai  il  waa  ttunui- 
Inoo*,  and  lo  the  diatnthanoa  of  the  peace.  But 
Iba  jury  did  not  ibiob  6t  to  taka  the  Court'a 
.ward  for  it,  far  tliey  conld  nnther  find  riot,  ta- 
Bull,  or  any  thing  lending  to  ibe  btcach  of  Ihe 
peace  oommitled  at  that  meeting  i  and  they 
ac^ulled  Mr.  Pean  and  Mead.*  In  doing  of 
which  they  look  upon  them  lo  judge  both  the 
law  and  tbe  Act  i  at  which  the  Cgnrt  (beiiv 
Ibenuelrea  true  cuurtien)  were  ao  much  of 
feoded,  that  thej  fined  the  jury  40  marks  a- 

£'ec«,  and  eonmitted  them  till  paid.  But  Hr. 
ushel,who*alued  theright  of  ajnrymanand 
the  liberty  of  his  country  more  than  bis  own, 
refosed  to  pay  tbe  fine,  and  wai  resotred 
{though  al  a  ^eat  expence  and  trouble  loo) 
to  bring,  and  did  bring,  his  Habeas  Corpus,  (o 
he  relieved  from  his  fine  and  impriMamenl,  aed 
be  waa  released  accordingly  ;  and  tbis  being 
^  the  jud);raeiil  iu  hiicase,  it  ia  established  for 
hw,  That  Ihe  judges,  how  great  soerer  ibey 
be,  bare  no  riglit  to  fine,  imprison,  or'puniah  a 
jury,  for  not  tioding  a  rerdict  acooniiDg  to  tbe 
oirrction  of  the  Court.  And  tbis,  I  bpe,  it 
•uScieot  to  prove,  that  jurymen  are  to  see 
with  iheir  own  eyea,  to  hear  with  their  own 
«sn,and  tomakeuieofthi' 
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I  judging  of  tbe  lives,  Ii- 
lieir  fellow  anhjecta.    And 


bertica,  or«siatea  of  ibeii 

n  I  haro  done  with  this  point. 

This  ia  the  second  information,  for  libelling 
of  a  goremor,  ihat  I  hare  known  in  America. 
And  the  first,  thoujg;h  it  nay  look  lik«  a  ro- 
aance,  yel,  as  it  is  tme,  1  will  beg  leare  to 
mention  it.  Goreraor  Nicbalsi>n,wba  happen- 
ed to  be  offended  with  one  of  his  clergy,  met 
him  one  Jay  upon  the  road;  and  aa  it  waa 
Ktual  with  nim  (under  the  protection  of  his 
commission)  used  the  poor  paraon  with  the 
worst  of  language,  threatened  to  cut  off  hie 
•an,  alit  his  none,  and  at  last  to  shoot  him 
tbroogh  the  hand.     The  paraon,  being  a  rera- 


*  Seatlw^aw,  ToLS,  p.991. 


rend  mui,  eontinoed  all  tbis  time  nneorered  In 
tbe  beatof  tlie  ana,  until  he  found  an  opuortn* 
ally  to  fly  for  it;  and  eoming  to  a  neighboor'a 
lioute.felt  himself  fery  illofa  feTer,and  im- 
mediately writea  Ibr  a  doctor ;  and  that  his 
libysiciBD  might  be  the  better  judge  of  his  dk> 
[ein|>er,  lie  acquainted  him  with  the  usage  ha 
liadrcceiTed;  oonoliidiag,  that  the  gOTcnior 
was  cerlainly  mad;  for  that  no  man  in  bia 
senses  vFoiild  have  beharcd  in  that  manner. 
Tliednctur  unhappily  shews  Aa  parson's  letter: 
TliegoTeruor  oameto  hear  of  it,  and  so  an  in* 
formation  wis  preferred  agaiott  the  poor  malt 
forsaying,  Hebeliared  tbegoremDr  waemad; 
Bud  it  was  laid  in  the  information  lo  be  falaa, 
Bcuodalous  and  wicked,  and  wrote  with  ip- 
teol  to  raov«  seditioo  among  the  people,  an4 
bring  bis  exodlencr  into  cnrtempL  Butl^ 
an  order  from  tbelale  cpeen  Anne,  there  waa 
a  tio|)  [lut  to  the  proaacntion,  with  sundry  othara 
set  on  tool  by  Ibe  aame  governor  against  gen- 
ilcmcit  of  Ihe  grealett  wtxth  and  honour  in  that 
goTcriiDieDt. 

And  may  not  I  be  allowed,  after  all  thia,  to 
say,  ibal,  by  a  little  conntenance,  almoat  any 
Ibing  vli'ich  a  man  wrilea,  ma^ ,  with  tbe  help 
of  tbat  useful  term -of  art  called  an  ionoendo, 
be  construed  to  be  a  libel,  accotdii^  to  Hr.  At- 
lornejr's  defiaiiion  of  it,  that  whether  the  worda 
are  s|>ohe  of  a  peraon  of  a  public  character,  OV 
of  a  private  man.  whttber  dead  or  living,  good 
or  bail,  true  or  false,  all  make  a  libel ;  Tor  ac* 
cording  In  Mr.  Attorney,  after  a  man  hears  a 
iTtitiiig  reail,  or  reads  and  repeats  it,  or  Isiwbs 
al  it,  iliey  ore  all  puuiihable.  It  Is  true,  Mr. 
Altortiey  is  so  good  aa  to  alion',  after  tbe  party 


[Here  were  aeretal  cases  put  lo  abew,  (bat 
ihuugb  ivhutamsn  writes  ot  a  gorenor  waa 
true,  proper,  and  oecesaary,  yel,  according  to 
ihe  furcgoiDg  doclriue,  it  miifbt  be  conilrueii  lo 
be  a  libel.  But  Mr.  Hauiillon,  after  the  Iriaf 
was  over,  being  infiirmed,  that  aonie  of  tha 
cases  he  bad  put  had  really  happened  in  tbis 
ijtivernraent,  be  declared  he  had  never  beard  of 
any  audi ;  and  aa  be  meant  no  personal  reflec- 
tions, he  was  sorry  he  had  mentioned  themi 
and  therefore  Ibey  are  omitted  here.] 

Mt.  Hamilton.  If  a  libel  is  naderstood  inth* 
large  and  unlimited  sense  urged  by  Hr.  At- 
torney, there  ia  scarce  a  writing  I  know  that 
may  not  be  called  a  lib?l,  or  scarce  any  persoa. 
ufe  from  being  called  to  aeconnt  aa  a  libellw  i 
for  Moses,  meek  aa  be  waa,  libelled  Cain ;  and 
who  is  il  that  has  not  libelled  tha  Deril  ?  For. 
according-  lo  Mr.  Attorney,  it  wnojustificalioti. 
la  say  otie  baa  a  bad  name.  EchanI  has  li- 
belleciour  good  king  William  ;  Burnet  has  Ii-, 
LcUed,  among  many  others,  king  Charles  anil 
king  James  j  and  llapiu  has  libelled  them  all. 
How  must  a  man  speaker  write,  or  what  muM 
he  hear,  read,  or  aing  f  Or  when  mutt  h« 
laugh,  ao  as  lo  be  accure  from  hdng  taken  up- 
as a  libellerf  I  sincerely  beliere,  that  wera, 
soma  persons  to  go  through  the  streets  of  New 
York,  jiaw-a>dayi,   aitd  x^  *  part  sf  lb« 
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Bibhf,  if  it  wa»  not  known  to  be  meli,  Mr.  At* 
lonwy,  with  the  help  of  hit  innnendoe,  wonld 
ontiljr  torn  it  into  a  libel.  At  for  instanoo, 
In.  ».  16.  ^  The  leaden  of  the  people  caote 
tliea  to  err,  and  they  that  are  led  by  them  are 
dettroyed.**  But  thould  Mr.  Attorney  §^9 
•boot  to  make  thit  a  libel,  be  wonld  read  it 
thtts:  '  The  leadert  of  the  ncople*  [innneado, 
the  governor  and  council  of  New- York]  *  caute 

*  tlwni'  [innuendo,  the  people  of  tbia  prorinoel 

*  to  err,  and  they'  [the  gorcmor  and  conncil 
meaning]  '  are  dettroyed*  [booendo,  are  de- 
flefredhitotbelotaof  their  liberty];  which  it 
the  wont  kind  of  deatmetion.  Or  if  tome 
|ieiioua  abouM  pobKcly  npeat,  in  a  manner 
BOt  pleasing  to  nit  betten,  the  lOtb  and  the 
11th  Tenet  of  the  56th  chap,  of  the  tame  book, 
there  Mr.  Attorney  would  na?e  a  lar^  6eld  to 
diaplay  hit  tfcill,  in  the  artful  application  of  bit 
Innuendot.     The  wonit  are ;  ■  Hit  watchmen 

*  are  blind,  they  are  ignonnt,  &c.  Yea,  they 
'  are  greed?  doga,  that  can  nerer  haTO  enoogh.' 
But  to  make  tnem  a  libeli  there  it,  aocordiug 
to  Mr.  Attomev't  doctrine,  no  more  wanting 
bot  the  aid  of  bit  tkill,  in  tbe  right  adapting 

innnendoe.    At  for  inttanoe ;  *  Hit  watch' 


of  bit  excellency.]     *  Yea,  tbey»  [the  go- 
vernor  and  coancii  meaning]   *  are  greedy 

*  defft,  which  can  never  hare  enough'  [innu- 

*  eodo;  enough  of  richet  and  power.]  Snch  an 
ioataoce  at  this  teemt  only  ftt  to  be  laughed 
at ;  bot  I  may  appeal  to  Mr.  Attorney  him- 
nlf,  whether  these  are  not  at  leatt  eqoallv 
proper  to  be  applied  to  hit  excellency,  and  bit 
ministen,  as  some  of  the  inferences  and  innu- 
endos  in  his  information  against  my  client. 
Then  if  Mr.  Attorney  is  at  liberty  to  come  into 
court,  and  file  an  information  in  the  king's 
name,  without  lea? e,  who  is  secure,  whom  he 
is  pleased  to  prosecute  as  a  libeller  ?  And  as 
the  crown  law  is  contended  for  in  bad  timet, 
there  it  no  remedy  for  tbe  greatest  oppresiion 
of  thit  tort,  even  though  the  party  prosecuted 
it  acquitted  with  honour.  And  give  mc  leave 
to  tay,  at  great  men  at  any  in  Hriuin  have 
boldly  asserted,  that  the  motle  of  prosecuting 
by  information  (when  a  grand  jury  will  not 
find  BiUa  vera)  it  a  national  grievance,  ami 
graatly  incontittent  with  that  freedom  which 
tbe  tub|eots  of  England  enioy'  in  most  other 
oatet.  But  if  we  are  so  nnhtppy  as  not  to  be 
aUe  toward  off  this  stroke  or  power  directly, 
let  us  take  care  not  to  be  cheated  out  of  our 
liberties  by  forms  and  appearances ;  let  us 
always  be  sure  that  tbe  charge  in  the  infor- 
mation is  made  out  clearly,  even  beyond  a 
donbt;  for  though  matten  in  tbe  information 
may  be  called  form  upon  trial,  yet  they  may 
be,  and  often  have  been  found  to  be,  matten 
of  substance  upon  giving  judgment. 

Gentlemen,  the  danger  is  great,  in  propor- 
tion to  the  miaehief  that  may  happen  tntough 
oar  too  great  credulity.  A  proper  confidence 
In  a  court  is  commenuble ;  but  as  tbe  verdict 
(whatever  it  it)  will  be  youaiy  you  ought  to 


refer  no  part  of  your  ihity  to  the  discretion  of 
other  pcfMns.  Ifvou  should  be  of  opinion, 
4h%t  there  is  no  raltebood  in  Mr.  Zenger'a 
papers,  voa  will,  nay,  (psrdon  me  for  the  ex* 
prettion)  yon  ought  to  tay  to ;  liecause  yoa 
don't  know  whether  othcn  (I  mean  the  Court) 
may  be  of  that  opinion.  It  it  your  right  to  do 
to,  and  there  it  much  depending  upon  your 
reaolotioo,  at  well  at  upon  your  integrity. 

The  loaa  of  liberty,  to  a  generous  mind,  ia 
worse  than  death ;  and  yet  we  know  there 
bate  been  thote  in  all  aget,  who,  for  the  iak« 
of  preferosent,  or  tome  imaginary  honour,  have 
finsely  lent  a  lielping  hand  to  opprett,  nay,  to 
deatroy  their  country.  Thit  brings  to  mj 
mind  that  taying  of  tbe  immortu  Brotna, 
when  he  looked  upon  tlie  creaturet  of  Cesar, 
who  were  very  n^reat  men,  but  by  no  meava 
good  men :  '*  You  Romant,"  said  Brotm^ 
**  if  vet  I  may  call  you  ao,  consider  what  yoa 
are  ooing ;  remember  that  you  are  asMstmg 
Csetar  to  forge  thote  very  cbaint,  which  one 
day  he  will  make  youraelves  wear."  Thit  it 
what  every  man  (that  values  fVeedom)  ought 
to  cnntider :  be  thouM  act  by  judgment,  and 
not  hy  affection  or  telf-interett ;  for  where 
those  prevail,  no  ties  of  either  country  or  kin* 
dred  are  reganled ;  aa  upon  the  other  baod, 
the  man  who  loves  his  country,  prefcra  ili 
liberty  to  all  other  considerations,  well  know* 
ing  that  without  liberty  life  is  a  miaery. 

A  famous  instance  of  this  you  will  find  in  the 
history  of  another  breve  lioioan,  of  the  same 
name;  I  mean  Lucius  Junius  Bnitos,  whoso 
story  is  well  known;  and  therefore  I  shal 
mention  no  more  of  it,  than  only  to  shew  the 
value  he  put  upon  the  freedom  ot  his  country. 
After  this  great  man,  with  his  fellow-citizens, 
whom  he  had  engaged  in  the  cause,  had 
banished  Tarquin  the  Proud,  the  last  king  of 
Rome,  from  a  throne  which  be  aacended  by 
inhuman  mnrdere,  and  possessed  by  the  most 
dreadful  tyranny  aud  proscriptions,  and  had  by 
this  means  araatised  incredible  riches,  even 
sufficient  to  bribe  to  his  interest  many  of  the 
young  nobility  of  Rome,  to  assist  him  in  re- 
covering the  crown;  but  the  plot  being  dis- 
covered, the  principal  conspiratore  were  ap- 
prehended, among  whom  were  two  of  the  sons 
of  Juniut  Brutus.  1 1  was  absolutely  necessary 
that  some  should  be  made  examples  of,  to  deter 
othen  from  attempting  the  restoring'  of  Tar- 
quin, and  destreymg  the  liberty  ^  Rome. 
And  to  effect  this  it  was,  that  Ludus  Juniua 
Bmtus,  one  of  the  consuls  of  Rome,  in  the 
presence  of  tbe  Roman  people,  sat  judge,  and 
condemned  bis  own  sous,  as  traiton  to  their 
country :  and  to  give  the  last  proof  of  bis  ex« 
sited  virtue,  and  bis  love  of  liberty,  be  with  a 
firmness  of  mind,  fonly  becoming  so  great  a 
man)  caused  their  heads  to  be  struck  off  in 
bis  own  presence ;  and  when  he  observed  that 
his  rigia  virtue  occaaioned  a  sort  of  horror 
among  the  people,  it  is  observed  he  only  said ; 
'*  My  fellow^atixens,  do  not  think  that  tbia 

Kroceeds  from  any  want  of  natural  affection : 
lo,  the  death  of  tbe  sons  of  Brutus  can  affect 
Brutui  ooly  i  bol  tho  Ion  of  liberty  will  aifeol 
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my  country.''  Thas  hig^hly  was  liberty  es- 
teemed in  those  days,  that  a  father  coofd  sa- 
crifice his  sons  to  save  his  country.  But  why 
do  I  go  to  heathen  Rome,  to  bring  instances 
of  the  love  of  liberty  P  The  best  blood  in  Bri- 
tain bas  been  shed  in  the  cause  of  liberty ;  and 
the  freedom  we  enjoy  at  this  day,  may  be  said 
to  be  (in  a  ii^reat  measure)  owing  to  the  glo- 
rious stand  the  famous  Hampden,  and  others 
of  our  countrymen,  in  the  Case  of  Ship- 
Money,*  made  against  the  arbitrary  demands, 
and  illes^I  impositions^  of  the  times  in  which 
they  lived  ;  who,  rather  than  give  up  the  rights 
of  Englishmen,  and  submit  to  pay  an  illegal 
tax  of  no  more,  1  think,  than  three  shillings, 
resolved  to  undergo,  and,  for  the  liberty  of 
their  country,  did  undergo  the  gnMtest  extre- 
mities in  that  arbitroi'y  and  terrible  ctnirt  of 
8rar- Chamber ;  to  whose  arbitrary  proceedings 
(it  being  composed  of  the  principal  men  of  the 
realm,  and  calculated  to  support  arbitrary  go- 
▼erninent)  no  bounds  or  limits  could  beset, 
nor  could  any  other  baud  remove  the  evil  but  a 
parliament. 

Power  may  justly  be  compared  to  a  great 
river ;  while  kept  within  its  due  bounds,  it  is 
both  beautiful  and  useful ;  but  when  it  over- 
flows its  banks,  it  is  then  too  impetuous  to  be 
stemmed ;  it  bears  down  all  before  it,  and  brings 
destruction  and  desolation  w  liercver  it  comes. 
If  then  this  is  the  nature  of  power,  let  us  at 
least  do  our  duty,  and  like  wise  men  (who  Ta- 
lue  freedom)  use  our  utmost  care  to  support 
Itbertv,  the  only  bulwark  against  lawless  power, 
which,  in  all  ages,  has  sacrificed  to  its  wild 
lust,  and  boundless  ambition,  the  blood  of  the 
best  men  that  ever  lived. 

I  hope  to  be  pardoned.  Sir,  for  my  zeal  upon 
this  occasion :  it  is  an  old  and  wise  caution, 
**  That  when  our  neighbour's  house  is  on  firci 
we  ought  to  take  care  of  our  own."  For  though, 
blessed  t»e  God,  1  live  in  a  government  where 
liberty  is  well  understood,  and  freely  enjoyed  ; 

Set  experience  has  shewn  us  all  (I'm  sure  it 
as  to  roe),  that  a  bad  precedent  in  one  |^vem- 
ment,  is  soon  set  up  for  an  authority  m  ano- 
ther ;  and  therefore  I  cannot  but  think  it  mine, 
and  every  honest  man's  duty,  that  (while  we 
pay  all  due  obedience  to  men  in  authority)  we 
ought  at  the  same  time  to  be  upon  our  guard 
Against  power,  wherever  we  apprehend  that  it 
may  affect  ourselves  or  our  fellow-subjects. 

I  am  truly  very  unequal  to  such  an  under- 
taking, on  many  ace  unts.  And  you  see  I  la- 
bour under  the  weight  of  many  years,  and  am 
borne  down  with  great  infirmities  of  body;  yet 
old  and  weak  as  f  am,  I  should  think  it  my 
duty,  if  required,  to  go  to  the  utmost  part  of 
the  land,  where  my  service  could  be  of  any 
use,  in  assisting  to  quench  the  flame  of  prose- 
cationi  upon  mfbrmations,  set  on  foot  by  the 
government,  to  deprire  a  peojple  of  the  right  of 
remonstrating,  (and  com|)laining  too^  of  the 
arbitrary  attempts  of  men  in  power.  Men  who 
Injare  and  oppress  the  peopU  under  their  ad- 

*  See  it  in  thit  CoUectkni,  toI.  3,  p.  826. 
VOL.  XVII. 
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ministration,  provoke  them  to  cry  out  and  com^* 
plain ;  and  then  make  that  very  complaint  tho 
foundation  for  new  oppressions  and  prosecu- 
tions.  I  wish  I  could  say  there  were  no  io* 
stances  of  this  kind.  But  to  conclude ;  the 
question  before  the  Court,  and  you,  gentlemen 
of  the  jury,  is  not  of  small  nor  private  concern  ; 
it  is  not  the  cause  of  a  poor  printer,  nor  of  New 
York  alone,  which  you  are  now  trying :  No  I 
It  may,  iu  its  consequence,  affect  every  free* 
man  that  lives  under  a  British  gofemooent  on 
the  main  of  America.  It  is  the  best  cauae ;  St 
is  the  cause  of  liberty ;  and  I  make  no  doubt 
but  your  upright  conduct,  this  day,  will  nol 
only  entitle  you  to  the  love  and  esteem  of  your 
fpllow-citizens ;  but  every  man,  who  preleri 
freedom  to  a  life  of  slavery,  will  bleas  and  ho* 
nour  yon,  as  men  who  have  baffled  the  attempt 
of  tyranny ;  and,  by  an  impartial  and  oncor« 
rupt  verdict,  have  laid  a  noble  foundation  for 
securing  to  ourselves,  our  posterity,  and  our 
neighbours,  that  to  whieh  nature  and  the  lawg 
of  tiiir  countrjr  have  given  ui  a  right — the  li- 
berty— both  of  exposing  and  opposing  arbitral  j 
I>Ower  (in  these  parts  of  the  world,  at  Iea8t).hy 
speaking  and  wruing  truth. 

Here  Mr.  Attorney  observed,  that  Mr.  Ha- 
milton had  gone  very  much  out  of  the  way* 
and  bad  made  himself  and  the  people  very 
merry  ;  but  that  he  had  been  citing  cases  not 
at  all  to  the  purpose.  He  said,  there  was  no 
such  cause  as  Mr.  Bushel's,  or  sur  Edward 
Hale's,  before  the  Court;  and  he  could  not 
find  out  what  the  Court  or  Jury  had  to  do  with 
dispensations,  riots,  or  unlawful  asaemblief  i 
all  that  the  jury  had  to  consider  of,  was  Mr, 
Zenger's  printing  and  publishing  two  scanda- 
lous libels,  which  very  highly  reflected  on  hit 
excellency,  and  the  principal  men  ooncemcHl 
in  the  administration  of  this  ^ernment,  wbicb 
ii  confessed ;  that  is,  the  pnnting  and  publiih* 
ing  of  the  Journals  set  forth  in  the  inforroatio|| 
is  confessed.  And  concluded,  that  as  Mr. 
Hamilton  had  confessed  the  printing,  and  thore 
could  be  no  doubt  but  they  were  scandaioiia 
papers,  highly  reflecting  upon  his  exoellency, 
and  the  pnncipal  mafi;istrates  in  the  province  $ 
and  tlierefore  he  made  do  doubt  but  the  jury 
would  find  the  defendant  guilty,  and  would  re« 
fer  to  the  Court  for  their  direction. 

Mr.  Chief  Justice.  Gentlemen  of  the  jury, 
the  great  pains  Mr.  Hamilton  has  taken  to  aheir 
how  little  regard  juries  are  to  pay  to  the  opinioii 
of  thejudges,  and  his  insistingsomueh  upon  the 
conduct  of  some  ju<lges  in  trials  of  this  kind,ii 
(lone,  no  doubt,  with  a  design  that  you  should 
take  but  very  little  notice  of  what  I  may  say 
upon  litis  occasion.  1  shall  therefore  only  ob- 
serve to  you,  that,  as  the  facts  or  words  in  the 
information  are  confessed,  the  only  thing  that 
can  come  in  question  before  you  is,  whether 
the  words,  as  set  forth  in  the  information,  make 
a  libel ;  and  that  is  a  matter  of  law,  no  doubt, 
and  which  you  may  leave  to  the  Court.  But 
1  shall  trouble  you  no  further  with  any  thing 
more  of  my  own ;  but  read  to  you  the  wordf 
of  a  learned  and  upright  judge,  in  a  case  of  the 
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Trial  of  John  Filer  Zenger, 


lika  ralura.     [Lord  Chief  JoMice  UoH,  in 
Tiilchin'iCMe.*} 

"  To  My  tl)*t  cMTUpt  offictn  ire  ■ppoiolcd 
laidiniDulcr  k&in.U.cwUiiiljiraflactkinMi 
tb«  gDvemmeni.  If  people  ■bouU  not  be  called 
to«ccoaut  fof  pMnwing  the  people  wUh  en  ill 
opDioD  orthein>*eniti>eiit,  do  forcniment  ctn 
nbeirt ;  lor  it  i*  tiMflMery  for  ell  prrenuneau 
Ihat  itie  people  ibould  ben  a  good  opinbD  of 
it;  and  oolhiDg  can  be  worta  to  any  goreni- 
HXit,  than  to  eodcaTuur  to  procure  aniaoailiea. 
At  to  the  miuiagenMDt  of  it,  thia  baa  been  al- 
mji  lotiked  upon  aa  a  crime,  and  no  soTcm- 
ueot  can  be  aat'e  witkool  it  be  paniahed." 


Now    yc 
mrda  I  nave  read  ta  vos 
ui  ill  opintaQ  of  tbe  aomlDittratiaa  of  Um  go- 


worda  I  have  read  ta  voo  do  not  teckd  to  beget 


J    to  IcU   Df,   that  thoae   thai   are 

ampbyed  know  nothing  of  the  matter,  and 
IhMeibal  do  kaow  are  not  employed.  Meo 
ate  DOladaptcd  to  offieea,  bnt  nfficea  to  men, 
out  of  a  pardcdar  regard  to  tbeir  iAiereat,  aud 
not  to  tlieir  fitueaa  for  tbe  place*.  Tbii  ia  tbe 
purport  of  ibeae  papera, 

Ur.  BamUtoit,  I  bvoibly  beg  your  hoounr'a 
pardon ;  1  am  Tcnr  mttch  miaapprebended,  if 
you  auppoM  whet  I  aaid  waa  a*  deiigned. 
'  Sir,  yon  k(|aw  1  made  an  apokigy  lor  tbe 
fteedom  I  fcuod  myaelf  under  a  neceaaity  of 
Being  upon  Ibia  uecMion.  1  aaid,  there  wai 
•eiMt^jpereenaldeaigiKd;  it  araae  from  tbe 
■atore  of  oar  defence. 

'Tbe  JttTj  withdrew,  aad  in  a  email  time  re- 
lumed ;  and  being  aaked  by  tbe  derk. 

Whether  they  were  agreed  of  their  Terdict, 
and  whether  John  Peter  Zrnger  waa  Guiltjr  of 
printing  and  publiihiog  the  bodi  in  the  infor- 
natioD  mentioned  ? 

.  They  BDtwered,  by  Thomaa  Hunt,  their 
Ibremao,  Not  Guilty. 

'  Upon  which  there  wei«  three  faas«Ba  b  tbe 
Hall,  which  waa  cmwded  with  people;  and 
tht  aeat  day  1  waa  diacbarged  ^m  my  im- 


City  oT  New  York,  u. 
4t  ■  Canmon  Conadl,  held  at  the  City-hall 
of  tbe  aaid  eity,  on  Tueaday  the  lOtb 
day  of  September,  a.  a.  ITS}.— PaEacitr, 
Paul  Ricbarda,  eaq.  Mavor;  Gerardui 
Btuyveeairt,  aaq.  Depiity  Hayor ;  Daniel 
UoreemaadeD,  eaq.  JtMunler. — AUermn, 


John  W^ter,  aeq.  CbriMepber  Fell,  eaq. 

Stepben  Bi^ard,  eaq.  Jobannea  Bu^[er, 

eaq— .^MKoMt,  Hr.  Jobannea  WahMa, 

Mr.  Ede  Hyer.  Hr.  John  Moore,    Mr. 

John  Fred,  Hr.  Cbarha  ho  Unix,  Hr. 

Erett  Byraiik. 

Ordered,   Tbat  Andrew  Hamilton,  eaq.  of 

Philadelphia,  barriater  at  law,  be  preawtnl 

with  theFreedom  of  tbia  Corpondion :  aad  that 

•Iderman  Bayard,  alderman  JohDano,  and  al- 


'  Beehi/iCMe,  toI.  l*,t,iOU. 
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draifbtlberaar. 

City  of  New  York,  tt. 
At  a  Common  Conncil,  held  at  tbe  City-ball 
of  the  aud  dty,  en  Hondav  tbe  sgth  daj 
of  September,  being  the  leaatdsy  of  St. 
Michael  tbe  Archangel,  i.  ».  1735.— 
PaasBNT,  Paul  Ricbardi,  eaq.  Mayor ; 
Daniel  Hi]Taemaoden,eiq.  Becorder. — Ji- 
dcrmeti,  William  Hnome,  eaq.  Simou 
JdtnaoD,  eeq.  John  Waltrr,  eaq.  Chria- 
hmber  Pell,  eaq.  St^ben  Bayard,  aaq. 
Jonaonea  Burger,  eaq. — Amitantt,  Hr. 
Jobannea  WaMron,  Mr.  John  Fred,  Mr. 
Charlr*  le  Konz,  Hr.  Erert  Byfank, 
Hr.  Hcflry  Bogert. 

Stephen  Bayard,  Simon  Johnaoo,  and  Cbria- 

Sher  Fell,  eaqrs.  aldermen,  to  whom  it  waa 
nred  to  prepare  the  draught  of  theFreedom 
of  thi*  Corporation,  to  be  preaented  to  Andrew 
Hamilton,  ear],  make  tbe  Report  ibereon  in  tbe 
wordi  followug,  (to  ml)  That  they  bare  pre- 
pared ihe  form  of  the  grant  to  iheaaid  Andrew 
Hamilton,  eaq.  of  tbe  Freedom  of  tbe  dty  of 
New  York,  in  tbeee  words,  (to  wiL) 

"  City  of  New  York,  «. 
"  Paul  Ricbarda,  eaq.  the  Reoorder,  Alder- 
men, and  Aaittantaofibecily  of  New  York,  eon- 
Tened  in  Common  Conndl,  to  all  to  whomtheae 
preaeott  iball  come  ipeetiog.  Whereas  honour 
la  tbe juit  reward  ofrirtue,  and  poblic  benefit* 
demand  a  public  acknowledgment:  We  there* 
fure,  under  a  grateful  eenie  of  the  remarkable 
BCrtice  done  to  the  inhahitanta  of  this  city  and 
colony  by  Andrew  Hamilton,  esq.  of  Peonsyl- 
barriater  at  law,  by  bia  learned   and 


,  by  1 
generoua  defence  of  the  ri^bla  of  mankind,  and 
u>t  liberty  of  tbe  preaa,  la  lb*  case  of  Jaba 
Peter  Zenger,  lately  tried  an  an  inforraatioa 


exhibited  in  the  aui>reme  court  of  thia  coloaji 
do,  by  tbeee  preaenta,  bear  to  tbe  aaid  Aodrew 
Hamilton,  eaq.  the  (inblic  thanka  nf  the  free- 
men uf  thia  Corporation  for  that  aignal  aerrice, 
whii:h  he  cheerfully  nndertnok  under  great 
i  ndispouiion  ofbody ,  and  generanaly  peifurmeJ, 
lefuBiog  any  fee  or  reward :  and  in  teatimouy 
of  our  great  eateemfor  hiaparaon,  aud  aenae  of 
hia  merit,   do  hereby  praaest  him  with  the 


oflhiiCorpornlion.  Theaeai 
fore  to  certify  and  declare,  that  the  aatd  An- 
drew HtmUloii,  aaq.  ia  hereby  admitted,  re- 
oeiTed,  and  alhnnd  a  freeman  aud  citiaen  of 
iheaaiddty;  to  have,  bold,  etgoy,  and  partes 
of  all  the  betaefita,  libatie*.  pririlegea,  ftgedoma 
and  immmiliea  wbalaoerer,  granted  or  beiei^ 
ing  to  a  freeman  anddlizen  of  the  aamacily. 
In  teetimoay  wber«^  the  Common  Coonc3 
of  tbe  aaid  dty,  in  Common  Conndl  aa- 
aembted,  have  cauaed  the  aeal  of  the  aaid  tity 
to  be  hereunto  affixed,  this  29tb  day  of  Sep- 
tember, A.  a.  1735.  By  order  of  tbe  Com- 
mon Coimcil. 

WwUM  Saaiu*,  Clarfc. 
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"  And  we  do  farthfr  report,  that  sundry  of 
tbemembcn  of  this  corporation,  and  ([enrtfmea 
•f  thii  city,  have  Tolnolaril^  conlnbuieil  suffi- 
CMDt  for  a  pilit-box  or  five  ouocri  ar<l  a  hall', 
AriDclown^lbeaeatoMbe  Hid  freedom;  iijmn 
tha  lid  of  which,  ne  are  of  opinion,  aliuuM  be 
m^red  the  araM  of  th«  cily  of  New-York. 
WitMMOUThuidithuSgtbday  ofSept.  1735. 

SrirFiuf  Bavaro. 

Simon  John  sun. 

CunnTOpaBH  Fell." 

Wbir.b  Report  is  approred  by  thii  Court,  ami 
•rdcred.  That  IbeFreedum  and  Box  be  fanliivUh 
made,  portuant  to  Ibe  laid  H«purt ;  anil  (list 
Mr.  Sbarpn*,  ih«  oommon  clerb  of  ihia  city,  do 
affix  the  tieal  of  Ibe  lame  FreedoiD,  ami  iocluse 
h  id  the  laid  Box. 

Ur.  AbJemuD  Bajanl  goingtoPbilkilelphin, 
mod  oStriog  to  be  tbe  bearer,  of  tlie  uiJ  I'ree- 
dom  to  Mr.  Hamilton;  Ordered,  Tlist  Mr. 
Sharpas  delircr  it  to  Atdenoan  Bayard  for  thai 
pitrpote ;  aod  that  Alderman  Bayard  do  Jelii  et 
It  to  Mr.  Hamilton,  with  aMnraocet  of  the 
great  eateem  that  tbia  corporalioD  bare  for  his 
pcnoD  aod  merit 
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City  of  New  York,  u. 
At  a  Common  Council,  held  at  tbe  City -liall  ol 
tbe  eaid  city,  on  Wedneeday  the  15tli  duy 
ef  October,  a..  D.  1T35.— Pbuent.  Paul 
Ricbardi,  eaq.  Slayor;  Daniel  Dovkt- 
nundeo,  eeq.  Kecorder. — Aldermtn.  JoUa 
Walter,  tm\.  Simoa  Johnton,  esq.  ^Villiiin 
Sooine,  eaq.  Johannes  Bnnrer,  esq. — Ai 
mtanli,  Ur.  Juhanoei  W^dron,  nir. 
Abraham  De  Peyater,  Mr.  Gervrdus  Beek- 
naD.Ur.  Peter  SioateDburgb.HT.  Henry 
Begert. 

Ordered,  That  the  Freedom  trnnled  i>y  this 
Corporation  to  Andrew  Hamilton,  eti[.  niih 
tbe  Report  of  the  Committee  for  preparing  a 
drMq^bloflhe  tame,  and  the  order  of  tbiscuun 
thereon,  may  be  printed.  Wn.  Siiaki'as. 

Bound  oo  tbe  lid  of  the  box,  mentioneit  in  the 
■borenid  Report  and  Order,  there  are  engraccd 
not  only  tbe  arms  of  the  city  of  New  Yoik, 
■fcul  alao  tbie  motto  in  a  garter ;  •*  Deiiiersa; 
I^Hfiw    liini  Tails  Libertaa—bKC tandem cmer- 

gUDL" 

On  the  inner  side  of  tbe  lid  of  tbe  bos ,  she  w- 
i^  itself  at  tbe  tame  lime  with  the  certificate 
orilie  freedom,  there  are  engra?en,  in  a  flyiu^ 


I  REMARKS 

:  On  tbk  Trial  of  JOHN  PETER  ZEN- 
I         GER,  Prikteb  op  the  NEW  YORK 
WEEKLY   JOURNAL,    who    wa> 

LATELY  TKtID  AMD  ACQVITTBD,  rOB 
PtHNTIIiC  ANtt  eUBLIlHIIfO  TWO  Ll> 
BKLS   ACAIHIT   THX   GoTERHMBHT    Of 

THAT  Pnoriiics.t 

Sir ;  It  baa  been  a  eommoB  remark  amogy 
those  who  have  obaerred  upon  tfae  capriciooa  ■ 
ditpensttions  of  forttme,  ihet  great  ercnU  ara 


ure  engra?en,  to  a 
»Nou  r '-    ' 


,  Vir 


parvtur.' 

Aaan 
oT  the  fim  of  tbe 
put  of  TiiHjr'* 
da  repnblKa  meron.- 

Wnicb  Freedom  and  Box  were  presented  in 
Om  maimer  i  bat  h  ad  been  directed ,  and  gratel'u  I  ty 
Meepted  by  tbe  aaid  Andrew  Hamilton,  eaij,* 


in  to  public  Tirlue,  on  the  front 
le  taiti  box,  tbere  it  engraren  a 
wMi;   "IttcoiqiMereiiiat,  ui 


been  ascribed  to  Lord  Cbaocellor  Camdao, 
and  also  to  l«rd  Ashbnrttw,  it  ia  noticed  that  tba 
Prefiice  (o  ZenKeHa  Trial  contaiu  many  tU^B 
very  well  worth  reaiting. 

^  '/  These  Remurks  were  written  by  tw» 
emment  lawyers  in  one  of  onr  colonies  in 
America,  immediately  atUr  tbe  puUication  of 
the  Trial  of  Hr.  Zenker,  which  itaeems  bad 
been  indnitriooriy  apread  orer  that  part  of  th« 
world,  before  it  reached  Engbmd. 

"  As  the  doctrine*  contained  in  that  trial,  er 
lather  in  tbe  speech  of  Hr.  Hamtlloo,  are  of 
so  new  a  cast,  and  to  ebsolntely  contradictory 
10  all  the  resolutions  and  Judi^meola  that  haea 
been  settled  and  eslabliahed  for  so  many  ages, 
^nd  hy  jud^  of  the  highest  reputation,  and 
'ooet  uoqueslionabk  cbataclers,  for  their  in- 
irgrily,  firtues  and  abilities,  it  could  not  bs 
imagined  ao  wild  and  idle  an  harangue  could 
hare  had  any  weight,  or  have  met  with  aiiv 
reception  here,  where  the  laws  relating  to  fitiM 
have  been  bo  often  canTaned,  and  are  ^euerallj' 
so  well  understood  ;  and  therefore  the  person' 
to  whom  these  Remarks  were  sent,  i>eTer 
thought  of  making  any  other  use  of  them  than 
to  satisfy  hit  own  curiosity,  and  that  of  bia 

"  But  seeing',  to  bia  great  surprize,  that  tbiB 
extraordinary  declamation  has  been  mentiotied 
with  an  air  uf  applause  and  triumph  io  aerenl 
news-papers,  as  atriking  out  bome  new  bghtB 
with  regard  to  the  doclrine  of  libeU ;  and,  npoa 
the  credit  of  that  recommendatMHi.  tbe  wbola 
Trial  not  only  twice  printed  here,  but  retailed 
out  in  scraps  in  the  public  ucws-papen,  wbercbr 
many  well  meanii^  people  may  be  deceired, 
and  led  into  wrtMg  notiont  concerning  lb« 
of  their  country  in  this  point;  He  has 
tboogbt  At  to  commnaiote  Iheie  Remarks  !• 
tite  public,  in  order  to  remove  any  mistakes  or 
errors  that  persoas  may  tall  into  for  want  of 
aa  adequate  Jodgment  in  these  mattem  i  and 
tbe  ratber,  be«aute  if  such  false  opinioiw 
aboold  happen  to  influence  the  conduct  or 
practice  of  any,  the  consequencea  may  be  very 
diingeroos;  it  being  ao  e^ahlished  maxim  'nt 
~iutuw,that  nnther igiioraitce  nor  mistake  iB 
in  excnte  to  any  one  who  has  broke  it,  trota 
bepcBattyefik''    Preface  to  UwRaaaricB. 
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Trial  qfjohm  P^er  Sknger, 


im 


often  produced  by  initrainenU  that  are  not  i  a  ftiii  Hch  ef  writing ;  for  there  are  do  extra- 


aeemiugly  adequate;  aaj,  that  the  saiue  ap- 
parent causes  have  quite  contrary  effects ;  and 
the  road  that  leads  one  mato  to  wealth,  botMur, 
and  power,  sometimes  carries  another  to  no* 
terty,  infamy,  and  ruin.  Hence  cornea  tiiat 
connised  distribution  of  axes  and  coronets, 
halters  and  ribbons,  which  history  displays  by 
nurotrous  shocking  examples ;  and  tbos  it  is, 
^at  fate  seems  to  plav  at  cross-purposes  with 
naokhid ;  or  to  speak  in  Scripture-phrase,  in 
this  sense  as  well  as  mady  others,  "  the  wisdom 
of  this  world  is  foolishness." 

1  find  myself  drawn  into  these  grarereflec- 
tkms,  by  reading  the  Trial  of  John  Peter 
Zenger,  at  New- York,  upon  an  information  for 
printing  and  publishing  a  libel.  This  piece, 
It  seems,  has  been  lately  printed  there,  and  was 


ordinary  talenta  necessary  for  refuting  groso 
absurdities ;  hot  I  shall  have  the  honest  mifril 
of  endeavouring  lo  undeceive  sndi  of  my  lellow« 
sttbjects  in  the  plantations  as  majf,  from  the 
late  uncommon  success  of  the  doctrine,  mistake 
tlie  liberty  of  the  press  for  a  licence  to  write 
and  publish  infamous  things  of  their  superiors, 
and  of  all  others,  at  their  pleasure,  provided 
they  write  and  publish  nothing  but  what  is 
true.  In  the  next  place,  I  would  preserre,  aa 
far  as  I  am  able,  the  dignity  of  the  profession  of 
the  law  in  these  remote  porta  of  the  British  do- 
minions ;  and  prevent  its  learned  professors  io 
England,  who  probably  will  see  tne  renowned 
piece  above  mentioned  (If  we  oMy  judge  frott 
the  industry  used  in  dispersing  it),  from  aiis« 
peeling  that  all  their  American  brethren  UM 
the  like  arts  to  gain  popularity  and  honourable 


put  into  my  hand  the  other  dajr  by  a  friend, 

who  has  both  a  {T^eral  acquaintance  and  a  (  rewards.    The  former,'  having  the  advantage 

correspondence  with  the  northern  colonies,  as  I  of  going  daily  to  the  great  school  of  law  at 


a  rare  production,  containing  many  things  new 
and  surprising.  And,  in  truth,  1  roost  say  it 
mfibrds  a  lively  specimen,  in  miniature,  of  the 
justness  of  the  foregoing  remarks :  I  mean  that 

Sjrt  of  it  which  is  attributed  to  Andrew 
amilton,  esq.  of  Philadelphia,  liarriater  at 
law ;  together  with  the  sequel,  describing  the 
munificent  behaviour  of  the  citizens,  in  com- 
mon council  assembled,  to  the  learned  gen- 
tleman, for  bis  singular  peribrmance  on  that 
occasion. 

I  must  at  the  same  time  assure  yon,  tliat  if 
Anger's  trial  had  been  printed  by  order  of  the 
Court  that  tried  him,  or  from  a  copy  taken  by 
a  privste  hand  at  the  trial,  or  by  any  other 
means  that  excluded  Mr.  Hamilton's  approba- 
tion or  privity,  I  should  have  enjoyed  my  own 
opinion  without  troubling  you  or  any  body  else 
about  it,  and  bad  the  charity  to  resolve  all  the 
extravagancies  that  occur  throughout  his  de- 
olamation,   into  a   right  discernment  of  the 
people  he  talked  to,  and  a  dexterity  in  capti- 
vating them,  which  had  its  effect  in  the  ac- 
quittal of  his  client.    But  when  a  gentleman 
qf  the  bar  takes  the  pains  to  write  over  a  long 
discourse  (he  being  tne  only  lawyer,  of  either 
aide,  who  gave  the  printer  his  notes),  in  order 
to  send  it  abroad  through  the  world,  as  a  speci- 
ipen  of  his  abilities,  sentiments  and  principles ; 
as  a  solemn  argument  in  the  law,  fit  to  see  the 
light,  and  abide  the  test  in  all  places ;   and, 
above  all,  as  a  task  of  duty,  which  he  thought 
himself  Itound  to  perforin,  even  by  going  to 
the  utmost  parts  of  the  land  for  the  purpose ; 
and  all  this,  without  fee  or  reward,  under  the 
weight  of  many  years,  and  great  infirmities  of 
body :  When  a  barrister,  1  say,  thus  becomes 
a  volunteer  for  error,  and  presumes  to  obtrude 
bad  law  and  false  reasoning  upon  the  sense  of 
mankind,  because   the   sage    magistrates  of 
New- York  have  put  their  seal  to  it ;  I  think 
myself  at  liberty,  without   using  any  other 
apology,  to  exercise  the  judging  privilege  of  a 
reader,  since  the  gentleman  hinistlf  baa  put 
me  into  the  possesion  of  it. 
In  doing  this»  1  shall  not  in  the  least  gratify 


Westminster,  are  already  apt  enough  to  think 
meanly  of  the  accomplishments  of  the  latter, 
who  are  far  removed  from  instruction;  and 
their  opinion  must  be  strongly  confirmed  in  tbia 
respect,  if  such  a  rhapsody,  as  was  uttered  at 
New-York,  should  not  only  be  applauded  and 
rewarded  publicly  there,  but  printed  and  scat- 
tered in  reams  through  the  other  colonies,  witli- 
out  being  folk>wed  by  a  suitable  animadversion. 
Neither  will  it  be  amiss  to  take  some  notice, 
in  this  place,  of  the  quackery  of  the  profcasioa 
in  general,  without  any  particular  application, 
as  It  has  been  practised  with  vast  success  io 
some  of  our  colonies.    Yon  will  often  aee  (if 
common  fame  may  be  trusted)  a  selfsuflicient 
enteqirising  lawyer,  compounded  of  sometliing 
between  a  politician  and  a  broker,  who,  making 
the  foibles  of  the  inhabitants  his  capiul  study, 
and  withal  taking  advantage  of  the  weakoese 
of  his  judges,  the  ignorance  of  some  of  hia 
brcrthren,  the  modesty  of  others,  and  the  honest 
scruples  of  a  third  sort  (without  having  any  of 
his  own),  becomes  insensibly  an  oracle  in  tha 
courts,  and  acquires  by  degrees  a  kind  of  do- 
minion over  the  minds,  ss  well  as  tlie  estates  of 
the  |>cople ;  an  influence  never  to  be  obtained 
bqt  by  the  help  of  qualities  very  different  from 
learmng  and  integrity.    W  hsnever  such  a  raao 
is  finind,  the  wonder  is  not  great,  if,  from  a 
long  habit  of  advancing  what  he  pleases,  and 
having  it  received  for  law,  he  oomes  in  time  to 
fancy  that  what  he  pleases  to  advance  is  really 
law. 

1  have  taken  the  pains,  during  this  short  va- 
cation between  our  monthly  courts,  candidly  to 
examine  this  new  system  of  libelS;  lately  com- 
posed and  propagated  on  the  continent;  the 
discovery  of  which  cost  the  good  dty  of  New- 
York  five  ounces  and  a  half  of  gold,  a  scrip  of 
parchment,  and  three  Latin  sentences.  My  in- 
tention is  to  consider  tilings,  not  persona, 
having  no  other  knowledge  of  the  gentleman 
principally  concerned,  than  what  is  derived 
from  the  paper  now  before  me;  and  being 
wholly  a  stranger  to  the  merit  of  tkiose  disputes 
that  gaye  rile  lo  the  prancatioii  of  tbia  pnoter. 
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Mocb  ktt  •ball  I  torn  advocate  for  any 
lawleM  power  in  ifovemors ;  God  fbrbid  I  aliould 
be  guilty  of  tuch  a  |iroatilution,  who  know  by 
experience  of  what  atnff  tbey  are  commonly 
made :  the  wrong  impreaaions  tbey  are  apt  to 
receive  oftheroaelrea  aodothera;  tbeir  pas* 
aious,  prejudicea ,  and  pursuits ;  though  when 
all  resaonable  aUowancea  are  made  for  certain 
eircumatances  that  attend  their  mission  from 
home,  and  tbeir  aituation  abroad,  a  considerate 
peraon  may  be  tempted  to  think — it  is  well  tbey 
are  no  worse  than  tbey  are. 

But  to  come  to  my  remarks  on  Mr.  Zenger's 
trial. 

In  conaidering  the  Defence  made  for  the  de« 
fendant  (Mr.  Zenger)  by  his  counsel  (Mr.  Ha- 
milton), upon  Not  Guilty  pleaded  to  an  in- 
fbrmatkm  for  printing  and  publishing  a  libel, 
it  ia  not  to  the  purpose  to  inquire  bow  fkt  the 
matters  charged  in  the  information  are  in  their 
nature  libellous  ;  nor  whether  the  innuendoes 
fkre  properly  used,  to  apply  the  matters  to  per- 
aoos,  things  and  places.  It  is  only  necessary 
to  examine  the  truth  of  this  single  proposition, 
upon  which  the  whole  Defence  is  grounded, 
and  to  which  the  aereral  parts  ot  it  refer ; 
namely,  That  the  several  matters  charged  in 
the  information  are  not,  and  cannot  be  libellous^ 
because  tbey  are  true  in  fact. 

This  IS  tbe  cardinal  point  upon  which  the 
learned   gentleman's  whole  argument  turns, 
and  which   be   lays   down,   over  and    over, 
aa  tbe  first  principle  that  governs  the  doc- 
trine of  libels;    and  accordingly  he  confesses 
the  printing   and  publishing  of  the    papers 
laid  in  the  information,  and  pnts  it  upon  the 
king^  counsel  to  prove  the  facts  contained  in 
them  to  be  false ;  alleging,  at  the  same  time, 
that,  unless    that   were  done,  the  defendant 
could  not  be  guilty;     but  if  the  same  were 
proved  to  be  false,  he  would  own  the  papers 
containing  them  to  be  libels.    To  this,  it  seems 
the  Attorney  General  answered,  that  a  nega- 
tive ia  not  to  be  proved ;   and  the  other  replied 
in  these  words,  which  1  choose  to  set  down, 
that  I  may  not  be  thought  to  do  biro  wrong — 
**  I  did  expect  to  hear  that  a  negative  cannot  be 
proved;    but  every  body  knows,  there  are 
many  exceptions  to  that  general  rule :  For  if  a 
man  is  charged  with  killing  another,  or  steal- 
ing his  neighbour's  horse ;  if  he  is  innocent 
in  tbe  one  case,  he  may  prove  the  man  said  to 
be  killed  to  be  still  alive ;  and  the  horse  said  to 
be  stolen  never  to  have  been  out  of  his  master's 
stable,  &c.  and  thb,  I  think,  is  proving  a  ne- 
gative." Now,  1  must  think,  that  it  is  strange  a 
gentleman  of  bia  sagacity,  who  owns  he  was 
prepared  for  the  objection,  cotirid  not  yet  bit 
upon  some  of  these  many  exceptiona  which 
every  body  knows ;    for  be  docs  no  more  than 
give  two  instances  of  one  affirmative  being  de- 
stroyed by  another,  that  infers  a  negative  of  tbe 
first ;    at  which  rate  moat  negativea  may  be 
proved,  and  then  the  old  rule  may  t»e  discard- 
ed.    Thus,  if  it  is  shewn  that  a  man  ia  alive, 
it  foltowa  clearly  that  be  vraa  not  killed;  and 
if  a  horao  is  pvofail  to  hate  beto  alwaja  io 
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bii  master's  stable  (furtbia  ia  what  moat  ha 
understood  of  his  being  never  out  of  the  atable)^ 
it  certainly  follows  iliat  lie  conld  not  be  ^olenA 
So  that,  according  to  this  new  scheme  of  proof, 
be  who  is  accused  of  killing  a  man,  or  stealing 
an  horse,  is  to  be  put  u|iou  proving  that  he 
did  not  kill  or  steal,  because  it  is  possible  that 
such  proof  may  be  bad  sometimes :    And  so, 
in  tbe  principal  case,  if  a  ouestion  ariaes  whe- 
ther a  certain  magistrate  has  done  particular 
acts  of  iniustice  or  n6t,  the  method  is  to  shew 
that  be  did  not  do  such  acta,  not  that  he  did 
them.      I  have  touched  upon  this,  not  fl&r  its 
importance,  but  aa  a  specimen  of  the  learned 
barrister's  manner  of  reasoning,  and  of  tbe 
spirit  vntb  which  he  sets  out  from  the  begining. 
At  length  however  he  takes  tbe  cnuB  pro* 
bandi  upon  himself;  and  rather  than  thetuin^ 
should  go  unproved,  generously  undertakee^ 
at  his  client's  peril,  to  prove  tbe  matters,  chaiged 
in  the  information  as  libelloos,  to  be  true.    But 
1  would  be  glad  to  know,  by  tbe  way,  how  thia 
undertaking  gentleman  could  have  proved  tbe 
truth  of  divers  facts  contained  in  the  paper  which 
the  defendant  published,  supposing  the  Court 
had  been  so  much  overseen  as  to  let  him  into  a 
proof  of  this  sort.    Could  be  prove  for  exam- 
ple, that  judges  were  arbitrarily   displaeed, 
and  new  courts  erected,  in  the  province  of 
New  York,  without  consent  of  the  legislature? 
For,  1  am  credibly  informed,  there  never  was  a 
pretence  or  surmise  of  more  than  one  judga 
being  displacetl,  or  more  than  one  court  erected, 
under  Mr.  Cosby's  administration,  both  which 
happened  upon  one  and  the  same  occasioir. 
Now  I  would  not  have  this  esteemed  a  oaptioua 
exception,  when  1  have  to  deal  with  a  man  of 
law,  who  must  or  ought  to  know,  that,  if  such 
a  justificntion  as  he  offered  were  at  all  allow* 
able,  it  ought  to  be  full  and  express,  so  as  In 
leave  no  room  for  a  libeller  to  multiply  and  ex- 
agtj^erate  facts  at  his  pleasure,  when  he  is  dis* 
posed  to  traduce  persons  in  authority ;  there 
being  a  manifest  difierence  between  a  single 
act  of  power  without  or  against  law  (from 
which    perhaps   few  governments  have  been 
free),  and  an  habitual  abuse  of  power  in  re- 
peated instances  of  tbe  same  apecies.    I  would 
further  ask,  how  he  could  prove,  that  the  law 
itself  waa  at  an  end,  and  that  trials  by  juries 
were  taken  away  when  a  governor  pleased  ; 
for,  if  1  mistake  not,  he  was  at  that  time  speak- 
ing to  a  jury  in  a  regular  court  of  law,  and  in  a 
prosecution  which  the  governor  had  much  at 
heart  (as  the  gentleman  himself  insinuates), 
and  would  have  been  highly  pleased  to  con- 
vict his  client ;   yet  would  not  attempt  it,  but 
in  the  ordinary  course  of  trial  by  a  jury ;   and 
then  too,  could  not  find  a  jury  that  would  oon- 
vict  him.      I  think  I  am  warranted  in  putting 
these  queationa,  even  by  tlie  authority  of  tbe 
barrister  himself,  who  says,  *'  Truth  ought  to 
govern  the  whole  affair  of  libels,  and  yet  tlie 
party  accused  runs  risk  enough  even  then ;  for 
if  be  fails  of  proving  every  tittle  he  has  wrote, 
and  to  the  satisfaction  ot  the  court  and  jury 
toe,  be  nay  find  to  hie  ooat,"  dee. 
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But  ibr  the  present,  I  will  suppoee  Mr. 
Bftuiilton  WM  able  to  prove  all  these  things; 
nay,  that  the  jury  knew  them  all  to  be  true.  I 
wiU  ffo  further,  and  allow,  that  juries  in  cri- 
minal cases  may  determine  both  law  and  fact, 
when  they  are  complicated,  if  they  will  take 
such  a  decision  upon  their  consciences  (which 
is  almost  the  only  point  in  which  1  can  have  the 
honour  of  agreeing  with  him) ;  yet,  after  all 
these  concessions,  the  main  question  rests  still 
between  us,  vis.  Whether  a  writing  can  be  a 
libel,  in  legal  acceptation,  if  the  matter  con- 
tained in  it  be  true  ?  He  is  pleased,  indeed,  to 
express  his  dislike  of  infamous  papers,  even 
when  they  are  true,  if  levelled  against  private 
Tices  and  faults ;  and  in  this  case  he  calls  them 
base,  unworthy,  scandalous,  unmanly  and  un- 
nannerly.  But  surely  it  might  be  expected, 
when  a  point  of  law  was  in  question,  that  be 
would  have  told  us,  whether  they  were  lawful 
or  unlawful,  innocent,  or  criminal,  siuce  these 
last  are  the  only  ciiitliets  that  were  relative  to 
bis  subject,  though  the  first  might  have  their 
weight  in  a  sermou  or  moral  essay.  But,  it  is 
plain,  he  was  aware  of  the  consequence  of  be- 
ing explicit  upon  this  head ;  for  bad  he  owned 
such  writings  to  be  Uwful,  because  true,  be 
would  have  alarmed  the  common  sense  of  man- 
kind, by  opening  a  door  ibr  exnoiuur  at  mercy 
the  frailticsy  vices,  defects  ano  mimrtunes  of 
every  person,  high  and  low,  which  must  ine- 
yitablv  destroy  Uie  peace  of  families,  and  be- 
get ill  blood  and  disorders.  If,  on  the  other 
Hand  he  bad  acknowledged  such  writings  to  be 
vnUiwful,  inasmuch  as  they  concerned  private 
miscarriages  and  transactions ;  but  that  every 
man  might  write  as  much  truth  as  he  pleased 
about  the  admuiUtratioD  of  the  government, 
not  only  by  pointing  out  faults  and  mistakes, 
but  by  poblishing  hb  own  comment  and  in- 
ftrenoes,  in  order  to  fiU  the  m'mds  of  the  people 
with  all  the  jealousies  and  apprehensions  nis 
imagination  can  form ;  it  roust  have  shocked 
inen  of  understanding  to  be  thus  told,  that  the 
law  had  provided  against  private  quarrels  and 
breaches  of  the  peace,  occasioned  by  virulent 
writing ;  but  had  taken  no  care  to  prevent  se- 
dition and  public  disturbance  arising  from  the 
■ame  cause. 

His  favourite  position,  however,  was  to  be 
maintained  at  all  cNrents ;  and  therefore,  when 
the  Chief  justioe  rightly  instructed  bun,  that  he 
could  not  be  admitted  to  give  the  truth  of  a 
libel  in  evidence,  that  the  law  was  dear  that  he 
could  not  justify  a  libel ;  for  it  is  nevertheless  a 
libel,  though  it  is  true ;  the  discerning  gentle- 
man was  pleased  to  understand  by  the  word 
justify,  a  justification  by  plea,  as  it  is  in  the  case 
of  an  indictment  for  murder,  or  an  assault  and 
battery :  there  (sajs  be)  the  prisoner  cannot 
justify,  but  plead  Not  Guilty  ;  yet  in  murder, 
be  may  prove  it  was  in  defence  of  bis  life,  his 
bouse,  &c.  and  in  assault  and  battery,  he  may 
give  in  evidence,  that  the  other  party  struck 
first ;  and  in  both  these  cases  ha  will  be  ac- 
quitted. 

If  the  party  in  cilhar  caae  is  acqiaitted,  th« 


reason  b,  I  presume,  because  the  matter  givrn 
in  evklence  amounts  to  a  joslificatioa  in  law  of 
the  fact  charged  on  him,  and  is  ei|uivaient  to« 
confession  and  avoidance  in  pleadin(|^.  in  like 
manner,  if  truth  be  a  sufficient  justification  of 
a  libel,  the  defendant  will  be  acquitted  upon 
proving  the  contents  of  his  psper  to  be  true. 
Now  let  it  be  observed,  that  the  words  of  the 
book  which  tiie  chief-justice  relied  on    are 

these : It  is  far  from  being  a  justification  of 

a  libel,  that  the  contents  tneieof  are  true — 
since  the  gMter  appearance  there  is  of  truth 
in  any  maucious  invective,  so  much  the  more 
provoking  it  is.  That  this  is  good  law,  I  hope 
1  shall  be  able  to  shew  fully  hereafter,  as  1 
shall  shew,  in  the  mean  time,  that  it  is  an  ex- 
press authority  against  the  well-read  liarrisCer, 
who  declares,  he  baa  not  in  all  bis  reading  met 
with  an  authority  that  says,  be  cannot  be  ad- 
mitted to  give  the  truth  in  evidence,  6ec. 

He  seems  to  take  it  for  granted  (and  I  shall 
not  dispute  it  with  him  now)  that  matter  oH 
justification  cannot,  in  any  case,  be  pleaded 
specially  to  an  indictment  of  assault  or  murder; 
but  the  party  is  to  take  advantage  of  it  in  en« 
dence  upon  Not  Guilty  pleaded.  Let  it  be  so  ; 
yet  still  this  matter  most  be  a  sufficient  justifi- 
catKMi,  or  the  party  can  have  no  benefit  from  it 
any  way.  In  an  action  of  assault  and  battery, 
where  tbe  first  assault  must  be  pleaded  spe- 
cially ;  the  matter  of  justificatkm  is  just  tbe 
same,  as  in  an  indictment  for  tbe  same  ofleooe» 
where  it  must  be  given  in  evidence  upon  tbe 
general  issue.  I  Sak  then.  Whether  the  first 
assault  is  a  justification  in  an  indictment  of 
assault  and  battery  ?  If  tbe  barrister  should 
answer  negatively,  such  answer  is  against  all 
sense,  for  Uie  party  is  acquitted  by  virtue  of 
the  justification  only.  If  he  should  answer  af- 
firmatively, he  is  inoonsistent  with  himself; 
for  he  has  but  just  affirmed  that  when  the  book 
says,  truth  is  no  justification,  it  must  be  un- 
derstood of  a  justification  by  plea,  by  which  be 
must  mean  that  notliiog  else  is  a  justification 
but  what  is  pleaded,  or  he  must  mean  nothing' 
at  all.  For  the  wonis  of  the  book  are— it  ia 
far  from  being  a  justification,  &c.  it  is  not  said, 
— ^you  are  far  from  being  at  hberty  to  plead  it 
in  bar*  1  n  truth,  the  author  is  not  there  speak- 
iug  of  the  forms  and  rules  of  proceedings  upon 
libels,  (1  Hawk.  chap.  73,  §  5,  6,  7,)  but  upon 
the  substance  and  nature  of  thecnme,  what 
shall  and  what  shall  not  excuse  or  justify  it. 
This  is  manifest  from  the  reason  subjoined  to 
support  his  assertion,  viz.  ^oce  the  greater  ap- 
pearance there  is  of  truth,  6ec.  which  is  a  solid 
reason  grounded  on  the  wisdom  of  the  biw, 
which  punishes  libels  even  against  private  per- 
sons, as  public  ofiences,  because  they  provoke 
men  to  acts  of  revenge  and  breaches  of  the 
peace.  1  hope  it  will  not  be  said  that  a  libel  ia 
ksa  provoking,  because  the  truth  of  it  is  to  be 
given  in  evkienoe,  than  if  it  was  to  be  pleaded 
iabar. 

But  all  this  ia  Star-chamber  doctrine  with 
tbe  barrister,  and  the  very  mention  of  that 
court  per? ct  bin  for  an  anawcr  to  tv«y  thing. 
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for  which  be  has  no  other  answer ;  because  the 
metoory  of  that  tribunal  is  justly  detested  on 
accoQut  of  many  illegal  aud  exorbitant  pro- 
ceeding. No ;  this  is  the  authority  of  Mr. 
seneant  Hawkins  (thouffh  he  nsea  marffinal 
relerences  to  some  Htar*cnamber  cases),  whose 
nanne  is  too  great  to  receire  any  addition  from 
this  paper,  and  who,  after  a  long  and  studious 
aearch  m  the  crown-law,  laid  down  this  propo- 
aition  for  law  at  the  time  he  wrote  his  book ; 
and  1  beliere  it  will  appear  in  the  sequel  that 
he  was  not  mistaken.  And  now  I  come  to  join 
issue  with  the  barrister  upon  this  point,  whe* 
ther  Mr.  Serjeant  or  he  is  in  the  right ;  or,  in 
other  words,  whether  falsity  in  fact  be  essen- 
tial to  a  libel,  so  that  the  truth  of  the  fact  may 
be  gi?en  in  evidence  to  pro?e  a  writing  to  be  no 
libel. 

He  maintains  the  affirmaiire  of  the  question, 
both  from  what  he  understands  to  be  the  au- 
thorities in  the  case,  and  from  the  reason  of 
the  thing.  All  which  shall  be  considered  in 
their  order. 

The  authorities  cited  by  BIr.  Hamilton  to 
•opport  the  proposition  formerly  staled,  consist 
principally  of  four  cases,  which  I  shall  consider 
in  the  ortler  as  they  were  produced. 

The  first  is  the  case  bf  John  de  Northamp- 
ton, 18  £dw.  S,  3  Inst.  174,  which  he  ob- 
■crres  does  not  ap|>ear  to  hare  been  a  case  upon 
an  information,  but  that  he  has  good  grounds 
to  saj  it  was  upon  an  indictment. ,  This  is 
what  I  shall  not  contest  with  him,  because  it  is 
not  material,  or  indeed  easy  to  be  determined, 
without  seeing  the  record ;  though  I  conceive 
there  are  grounm  to  say  it  was  not  upon  an  in- 
dictment, as  was  the  case  of  Adam  de  Ravens- 
wortb,  mentioned  by  lord  Coke  in  the  same 
chapter.     The  case,  however,  stands  thus: 

*  John  de  Northampton,  an  attorney  of  the 

*  King's- bench,  wrote  a  letter  to  one  Ferrers, 

*  oiie  of  the  king's  council,  that  neither  sir  Wil- 
'  liam  Soot,  a  chief-justice,  nor  his  fellows  the 
'  king's  justices,  nor  their  clerks,  any  f^reat 

*  thing  would  do  bv  the  commandment  ot  our 

*  \o94  the  king,  &c.  which  said  John  being 

*  called,  oonfcSsed  the  letter,  &c.    £t  quia 

*  prsdictus  Johannes  cognovit  dictam  litO' 
<ram  per   se  soriptam  Roberto  de   Ferrers, 

*  qui  est  de  concilio  Regis,  quse  litera  continet 

*  ID  ae  nallarn  ventatem :  Proetextu  cujus  Dom. 

*  Rex  fXjpi  Curiam  et  Justiciaries  sues  habere 

*  pOMet  indignationem,  quod  esset  in  scanda- 

*  \am  Jostic.  et  Curia.  Ideo  dictus  Johannes 
'  Gommittitur,  &c.'  Here  says  the  barrister, 
by  this  judgment  it  appears  the  libellous  words 
were  ntteriy  false,  and  there  the  falsehood  was 
lilt  crime,  and  is  the  ground  of  the  judgment. 
For  my  own  part,  I  can  neither  see  truth  nor 
ftbefaood  in  tne  words  at  the  time  they  were 
•rrete«  for  they  refer  to  a  future  contingency 
that  might,  or  might  not  be  as  he  said  ;  and  in 
Ibis  respect,  they  were  the  tame  as  if  the  man 
iMud  takl,  the  roof  of  Westminster- hall  would 
6dl  apoD  sir  William  Scot  and  his  fellows.  Be- 
tides,  the  words  taken  by  tbemseires  ha?e  no 
UmxWBfi  for  i  imagine  it  wUl  be  allowed 


that  most  of  the  great  things  which  judges  do 
as  judges,  are  such  as  ought  neither  to  be  done, 
nor  Im  undone  by  tlie  king's  commandment. 
Where  then  was  the  offence  ?  The  record,  I 
think,  shews  that  in  the  following  words: 
''  prcetextu  cujus  Dom.  Rex  erga  Curiam  et  Jut* 
*'  tic.  suos  habere  posset  indignationem."  &c. 
**  Ideo  dictus  Johannes  committitur,"  &c.  It 
is  observable,  that  the  author  of  this  letter  wat 
an  attorney  of  the  Court,  and  by  the  contentt 
thereof  he  presumes  to  undertake  for  the  beha- 
viour of  the  judges  iu  some  great  matters  that 
concerned  thehr  office.  The  letter  n-as  ad- 
dressed to  a  person  who  was  of  the  king't 
council,  and  might  possibly  coromnnicate  tht 
contents  of  such  a  letter  to  the  kinflf ;  the  con- 
sequence of  which  might  natunJiybe,  that 
**  Dom.  Rex  habere  posset  indignationem  erga 
"  Curiam,"  &c.  for  great  things  were  some- 
times done,  in  those  days,  by  the  king 's  com*> 
mandnient ;  and  the  judges,  besides,  held  their, 
posts  at  will  and  pleasure. 

The  words  ^*  qoie  litera  continetin  se  nullam 
reritatem,"  were  therefore  proper  for  the 
judges  to  insert,  in  order  to  acquit  themselves 
to  toe  king;  but  they  are  no  more  the  ground 
of  the  judgment  than  these  other  words.  *'  qui 
est  de  Concilio  Regis  ;"  both  being  only  ind« 
dental  clauses  that  come  in  by  way  of  descrip« 
tion  ;  for  it  is  not  said,  *'  Quia  litera  praedicta 
continet  in  se  nullam  veritatem."  After  all,  I 
would  not  have  this  construction  of  the  case, 
plain  and  natural  as  it  is,  pass  merely  upon  my 
own  credit ;  for  1  shall  shew  that  this  cast 
was  so  understood  by  one  of  the  greatest  law- 
yers of  his  time,  before  lord  Coke*s  3d  Inst, 
appeared  in  the  worid. 

SI  Jac.  B.  R.  Tanfidd  v.  Hm)n.  Godbolt 
405, 6. 

The  plaintiff  brought  an  action  upon  tht 
case  against  the  defendant,  for  delivering  of  a 
scandalous  writing  to  the  prince,  &c.  Noy  for 
the  plaintiff  cited,  18  Ed.  3,  a  letter  was  sent 
to  Ferrers  one  of  the  king's  council,  the  effect 
of  which  was,  that  Scot  chief-justice,  and  his 
companions  of  the  same  bench,  would  not  do  a 
▼ain  thing  at  the  command  of  the  king ;  yet 
because  he  sent  such  a  letter  to  the  king's 
council,  although  he  spake  no  ill,  yet  because  it 
might  incense  the  king  against  the  judges,  he 
was  punished.  If  no  ill  was  said,  will  it  be 
pretended  that  the  falshood  of  what  was  said 
could  be  a  reason  for  punishing  a  man  P  Is  it 
not  ridiculous  to  say,  that  the  falshood  of  inno- 
cent or  insignificant  worda  can  be  criminal  f 
Tnia  book,  therefore,  follows  the  record  of 
Northampton's  case,  and  says,  because  it  might 
incense  the  king  against  the  judges,  he  wat 
punbhed  ;  which  is  alnfOst  a  translation  of 
<  prsetextu  cujus,'  &o.  which  was  the  ground  of 
the  judgment,  *  Ideo  committitur.' 

The  next  case  which  the  barrister  called  tt. 
his  aid,  is  that  of  the  Seven  Bishops.*  And 
here  he  relies  on  a  flourish  of  one  of  the  ooantel 
for  the  bishopt,  and  a  dubious  expresaion  of 

«  Set  it  it  this  CollectioD,  vol  X%,  p.  las. 
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9i  tbe  jadgtt,  tepantfed  firom  tba  nrt'of 
bb  difooune. 

Sir  Robert  Sawyer,  it  is  true,  nyt,  <•  Both 
the  taliity  of  it  (the  libel)  and  that  it  wae  mali- 
ooua  and  eeditiout,  are  all  mattera  of  fact, 
which  they  (the  kioff^a  couoeel)  have  offered  to 
ihtjary  do  proof  of,  &c.  This,  1  must  coo- 
fisM,  prores  one  point  to  which  the  barrister 
adduced  it,  fix*  that  he  was  not  the  first  who 
insisted  that  to  make  a  writing  a  libel,  it  must 
ba  false.  And  when  I  have  allowed  this,  I 
may  almosi  fenture  to  say,  it  is  the  only  point 
he  does  prove  from  the  hej^inoingf  to  tbe  ending 
of  his  long  elaborate  speech. — Let  me,  bower  er, 
appose  to  this  the  reply  of  sir  Thomas  Powis, 
in  these  words :  **  Whether  a  libel  be  true  or 
Bot,  as  to  tbe  matter  of  fact ;  was  it  erer  yet 
Permitted  in  any  court  of  justice  to  be  made  a 
question,  whether  the  party  be  punishable  for 
it  P  And  therefore  I  wonder  to  bear  these  gen- 
tlemen say,  that  because  it  is  not  a  false  one, 
therefore  it  is  not  a  libel."    Fol.  388. 

Mr.  Justice  Powel  also  does  sa^,  that  to 
make  it  a  libel,  it  must  be  false ;  it  must  be 
malicioiis ;  and  It  must  tend  tu  sedition.  Upon 
which  words  of  this  learned  and  worthy  judge, 

I  would  not  presume  to  offer  any  comment  ex- 
cept that  which  other  words  of  bis  own  afford, 
that  plainly  shew  in  what  sense  he  then  spoke. 

II  is  subsequent  words  are  these :  *<  Tliey,"  the 
bishops  ^*  tell  his  majesty,  it  is  not  out  of 
arerseness  to  pay  all  due  obedience  ;  nor  want 
of  tenderness  to  their  dissenting  fellow-sub • 
jeds ;  but  because  they  do  conceive  the  thing 
that  was  commao<led  them,  was  against  tbe 
Jaw  of  the  land.  They  say,  they  apprehend 
the  Declaration  is  illegal,  benuse  it  is  founded 
on  a  dispensing  power.  I  do  not  remember  in 
any  case  in  all  our  law,  that  there  is  any  such 
power  in  the  king;  and  the  case  must  turn 
upon  that.  In  short,  if  there  be  no  such  dispen- 
aing  power  in  tbe  king,  then  that  can  be  no 
Jibei  which  they  presented  to  the  king,  which 
aays  that  the  Declaration  being  founded  upon 
each  a  pretended  power,  is  illegal.''  So  that 
the  judge  pot  tbe  whole  uiion  that  sincle  point, 
whether  it  be  true  that  tne  king  had  such  a 
dispensing  power,  or  not ;  which  is  a  question 
of  law,  and  not  of  fact ;  and  accordingly  the 
judge  appeals  to  his  own  reading  in  tne  law, 
not  to  witnesses  or  other  testimony,  for  a  deci- 
sion of  it.  In  troth,  the  Petition  of  tbe  Bishops 
is  not  capable  of  baring  falshood  or  truth  ap- 
plied to  it  in  any  other  sense,  there  being  no- 
thing else  affirmed  or  denied  in  it,  buttliatthey 
thought  they  could  not  do  what  was  com- 
toanaed  them,  because  it  was  against  tbe  law. 
This  was  tbe  behaviour,  these  were  the  senti« 
ments  of  that  upright  judge,  that  gained  him  so 
inucfa  honour  among  all  good  men,  as  the  bar- 
rister takes  notice;  not  any  opinion  of  his, 
tliat  the  contents  of  a  libel  most  be  false  in 
fiiet,  to  make  it  a  libel ;  as  be  would  unfairly 
insinuate. 

Sir  Samuel  Bamardiston's  case  is  tbe  third 
that  is  touched  upon ;  and  here  too  the  gentle- 
■Mu  ^ods  nothing  that  nan  be  itnuaed  to  his 
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porpose,  but  the  defendant's  comael  Insisting 
oo  the  want  of  proof  to  the  malice  and  aedi- 
tiooa  intent  of  the  author.  He  seems  to  have 
forgot  that  the  same  gentleman  insisted  also  to 
liave  it  proved,  that  the  defendant  was  a  person 
of  a  toroulent  and  um^uiet  spirit,  because  these 
words  were  set  forth  in  the  information  ;  and 
be  takes  no  manner  of  notice  how  all  this  waa 
answered,  which  I  must  now  do  for  him,  in  the 
words  of  the  Court :  '*  Ceruinly  the  law  sup- 
plies the  proof,  if  the  thing  itself  speaks  malice 
and  sedition.  As  it  is  in  murder  ;  we  say  al- 
ways in  the  indictment,  he  did  it  by  tlie  insti- 
gation of  the  devil :  can  the  jury,  if  they  find 
the  fact,  find  he  did  it  not  by  such  instigation  f 
No,  that  does  necessarily  attend  the  very  na- 
ture of  such  an  action  or  thing.  So  in  infor- 
mations for  offences  of  this  nature,  we  say,  he 
did  it  falsely,  maliciously,  and  seditiously, 
which  are  the  formal  words  ;  but  if  the  nature 
of  the  thing  be  such  as  necessarily  imports  ma- 
lice, reproach  and  scandal  to  the  government, 
there  needs  no  proof  but  of  tbe  fact  done  ;  the 
law  supfdies  this  rest."  How  shall  any  man 
prove  another  person's  malice,  which  is  a 
thing  that  lies  only  in  a  man's  mind  f  How 
should  any  man  know  that  1  am  malicious 
against  the  government,  but  by  my  actions  ? 
These  words,  indeed,  were  pronounced  by  tbe 
chief  justice  Jefferies,  who  was  then  the  mouth 
of  the  Court ;  but  though  he  was  really  an  in- 
temperate judge,  (or  a  monster,  as  the  barrister* 
in  his  bar- language,  delights  to  call  him)  yet  I 
may  safely  refer  it  to  all  men  of  law,  whether 
these  words  conM  have  discredited  tbe  best 
mouth  that  ever  spoke  upon  that  bench. 

An  instance  of  tnis  sort  may  not  be  imperti- 
nent, where  a  chief  justice  (who  was  no  mon- 
ster) addresses  himself  to  a  jury,  that  was  trying 
a  libel  in  this  manner:  **  I  will  not  repeat  the 
particulars  to  you,  only  something  to  what  the 
defendant  has  said,  that  you  may  not  be  misled. 
He  says,  it  docs  not  sppear  that  he  did  it  maK- 
ctously  or  knowingly.  There  are  some  things 
that  you  that  are  of  the  jury  are  not  to  expect 
evidence  fbr,  which  it  is  impossible  to  know 
but  by  the  act  itself.  Malice  is  conceived  in 
the  heart ;  no  man  knows  it,  unless  he  dechurea 
it :  as  in  murder,  I  have  malice  to  a  man  ;  no 
man  knows  it.  I  meet  this  man  and  kill  him ; 
the  law  calls  this  malice.  If  a  man  speak 
scandalous  words  against  a  man  in  hb  caHing 
or  trade,  be  la^s  his  action,  malice ;  thouffh  he 
cannot  prove  it  but  by  the  words  themsmes ; 
yon  may  see,  there  is  malice  supposed  to  a 
private  person  in  that  slander,  much  more  to 
the  king  and  the  state." 

Tutcnin's  case,  the  barrister  does  not  proper- 
ly cite,  but  eodeavoun  to  answer  as  a  case 
urged  against  him  by  the  king's  counsel;  and 
therefore  I  shall  observe  upon  it  in  another 
place. 

But  the  case  of  cases  is  stiH  behind,  which 
he  reserved  for  the  last,  to  make  the  point  clearer 
on  his  side,  tlian  all  the  rest  put  together  could 
do.  It  is  Fuller's  case.  And  it  deserves  no- 
tice, that  althoogh  Fuller  was  charged  with  writ* 
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lug  m  Itbel,  yet  that  was  not  the  gist  of  the  in- 
formatioD.  He  was,  in  truth,  prosecuted  for 
being  a  cheat  and  impostor,  by  order  of  the 
Hoiiae  af  Lords,  as  the  king's  counsel  declare 
in  the  opening. 

The  informalion  accordingly  sets  forth, 
«  That  W.  F.  intending  the  late  king  William 
and  his  auhjects  to  deceire,  and  to  get  several 
ffreat  sums  of  money  fraudulently  and  deceit- 
fully from  the  said  king,  concerning  a  corres- 
pondency betwet'u  divers  officers  and  subjects 
of  the  said  late  king,  and  the  late  king  James, 
falsely  pretended  to  be  had ;  did  write  and  print 
a  libel,  intituled,  Original  Letters,  &c.  with  the 
deposition  of  T.J.  and  T.  F.  esqrs.  proving  the 
corruption  lately  practised  in  this  nation  ;  and 
the  said  W.  F.  afUrwards  did  publish,  utter, 
and  for  truth  affirm,  the  said  several  false  and 
scandalous  libels,  without  any  lawful  authority ; 
whereas  in  truth;  the  said  T.  J.  did  not  depose, 
upon  his  oath,  as  is  contained  in  the  said  false 
and  scandalous  libel ;  but  the  said  scandalous 
libels  are  false,  feigned,  and  alt(^ther  contrary 
to  truth,  he,**  Here  it  is  manifest  he  was  ac- 
cused of  a  cheat,  in  forging  the  correspondence 
and  the  depofiitions  just  mentioned,  with  a  de- 
sign of  getting  money  by  his  pretended  disco - 
Tery.  Aad  hence  it  comes,  that  the  judge  very 
properly  asks  him,  *'  Have  you  any  witnesses  i* 
Jf  you  take  upon  you  to  write  sucli  things  as 
jou  are  charged  with,  it  lies  upon  you  to  prove 
iheni  true,  at  your  peril.  How  came  you  to 
write  these  books  that  are  not  true?  If  you 
have  any  witnesses,  produce  them."  Thus  said 
and  thus  did  that  great  man,  lord  chief  justice 
Holt ;  but  not  upon  a  trial  of  the  like  kind  with 
Mr.  Zenger's,  as  his  counsel  would  have  it 
thought.  For,  in  this  case,  the  cheat  and  the 
imposture  was  the  offence,  which  consisted 
wholly  in  the  falsity  ;  that  is,  in  affirming  such 
things  for  realities,  whtMi  they  were  nought 
but  fictions.  On  the  contrary,  had  he  been 
able  to  prove  those  letters  and  those  depositions 
to  be  authentic,  the  discovery  would  have  been 
valuable,  and  might  intitle  him  perhaps  to  fa- 
vour and  protection,  instead  of  punishment, 
however  irregular  he  was  in  taking  such  a  ine- 
Ibod  to  publish  matters  of  that  hiufh  conse- 
quence. After  this,  let  the  learned  barrister, 
ia  all  his  reading,  shew  an  information  or  in- 
dictment for  a  liM,  where  the  falsity  is  assign- 
ed in  form  with  an  ubi  re  vera,  as  the  f«iunda- 
tioo  of  the  offence,  which  is  done  in  Fuller's 
case;  aod  then  1  will  acknowlrdge,  that  the 
questions  put  here  by  lord  Huit  would  have 
been  proper,  upon  the  trial  of  his  client. 

This  is  the  sum  of  the  barrister^  taw- cases. 
And  is  it  not^high  time  to  ask,  whether  such 
ffrosaroisrepresentations  of  the  books  can  proceed 
mm  ignorance  or  disiugenuity  ?  Be  that  as  it 
will,  it  might  certainly  ti^  expect(>d,that  a  pro. 
position,  advanced  with  so  much  assurauce,  by 
a  man  of  vears  and  reading,  should  have  Iteen 
supported  Iby  some  one  authority  in  point,  ra- 
ther than  by  a  series  of  low  pre>  aricatioo  and 
quibble,  dould  he  not  find,  in  all  the  bof)k- 
es  and  trials  at  large,  coaceriUDg  hbels 
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(which  are  sufficient  of  themselves  to  make  a 
large  volume,)  one  example  of  proof  being  re- 
ceive<l  to  the  truth  or  falsity  contained  in  a 
libellous  writing  ? '  Indeed,  there  is  nothing 
like  it  to  be  found ;  though  the  ocdasions  have 
been  many,  where  such  proof  might  be  had,  if 
it  were  proper ;  nay,  where  the  truth  of  the 
thing  was  notorious  to  all  men,  and  3'et  no 
qnestion  ever  moved  concerning  it.  This  shall 
fully  appear  in  the  sequel. 

If  any  thing  can  l>e  necessary  further  to'  ex- 
pose Mr.  Hamilton's  doctrine  of  libels,  af\cr 
answering  his  own  cartes,  it  is  only  to  subjoin 
some  others,  that  will  shew  how  much  he  ia 
mistaken  in  almost  every  thing  he  has  offered 
on  the  subject.  I  shall  therefore  mention  a 
very  few,  that  wilt  bear  a  particular  application 
to  nis  crude  notions,  witiiout  entering  into  a 
ranltitnde  of  others,  to  tire  the  reader. 

16  Car:  2,  the  King  v,  Pym,  1  Sid.  219, 

Pym  was  indicted  at  Exeter  for  a  libel,  which 
he  delivered  to  a  parson  to  be  published  in 
church  there,  and  was  to  this  effect :  '*  You 
are  desired  to  bewail  the  sodomiirv,  wicked- 
ness, whoredom,  lewdness,  that  is  oflate  broken 
Oiit  in  this  formerly  well -governed  city  ;  tiiat 
God  would  turn  their  hearts  from  committing 
those  wickednesses  which  go  unpuni.<»hed  by 
the  magistrates."  Pyin  confessed  the  indict- 
ment, and  was  fined  100/.  He  atVerwards 
brought  a  Writ  of  Error,  and  assigned  for 
error,  that  this  was  no  offence,  because  though 
he  says,  go  unpunistied  by  the  Magistrates; 
yet  he  does  not  say  that  the  magistrates  knew 
of  it,  and  wickedness  unknown  cannot  b(?  pu- 
nished. It  was  answered  by  the  Couit,  ttiat 
this  contains  matter  of  great  M:anda!  to  the  go- 
vernment of  the  city;  fi'tr  it  makes  the  late 
government  better  than  the  present,  Sec.  Hide, 
Twisden,  Keelyng,  Windham,  .lust. 

I  have  pitched  upon  this  case,  because  the 
barrister  is  fond  of  comparing  tUo  plnntitions 
to  large  corjmrations ;  and  he  will  find  here, 
that  even  those  are  not  left  to  the  mercy  of 
libellers,  altliough  the}^  do  not  put  in  a  claim  to 
I  he  sacred  rights  of  majesty  :  and  that  a  mis- 
behaviour of  this  kind  to  the  magistrates  of  a 
corporation  is  not  entirely  innocent,  because  it 
is  not  to  be  judirel  of,  or  punished,  as  a  like 
undntifulness  would  Ih*  to  our  sovereitrn. 

Tins  case  wus  adjudged  about  four  years 
after  the  U«'Storation,  when  the  memory  of  the 
preceding  usurpation  was  fresh  in  every  body's 
mind.  It  is  straii;re,  therefore,  Mr.  Pym  did 
not  put  him^Mflf  on  liis  trial  at  Exeter;  for  it 
was  e^iilent,  lieyond  contradictiou,  to  the  people 
of  that  age  from  their  ovtii  knowledge,  as  it  is 
now  to  us  from  history,  that  tlie  wirlvwiness 
speciQed  in  tlie  libel  was  restraiurd  by  a  stricter 
hand  l>efore,  than  afteo*  the  R«stoiaii«in.  Hut 
this  notorious  truth,  it  seems,  did  not  avail  BIr. 
Pym. 

22  (^ar.  2,  the  King  v.  Saunders.  Raym. 
201   B  U. 

information  for  writing  a  scandalous  libel  to 
U.  liich,  who  was  iadebted  to  him,  aod  kept 
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him  out  of  his  money  three  years  bjr  obtaiDiOj^ 
•  protection,  and  at  length  getting  into  the  pri- 
•on  of  the  Kinf^'s-bencb.  Saondera  wrote  bim 
ft  letter,  wherein  he  tells  bim,  Tliat  if  be  had 
any  honesty,  cifility,  sobriety,  or  humanity,  be 
"would  not  deal  ao  by  him  ;  and  that  be  would 
one  day  be  damned,  and  be  in  hell  for  hiit 
cheating ;  and  cited  several  places  of  Scripture 
to  make  good  his  allegations.  iThe  defendant 
vfts  found  guilty,  and  mofed  in  arrest  of  judg- 
ment, that  the  substance  of  the  letter  is  not 
fM^ndalous,  but  impertinent  and  insignifictnt, 
&c.  Cur.  The  letter  is  provocative,  and  tends 
to  the  incensing  Mr.  Rich  to  break  the  peace. 
The  Court  adjudged  the  letter  scandalous,  and 
^ned  bim  40  marks.  Keelyng,  Twisdeo, 
Rai  osford,  M  oreton ,  J  ust . 

I  would  in  treat  the  clearsighted  barrister  to 
look  carefully  into  the  words  of  this  libel,  and 
try  if  be  can'discover  any  truth  or  falshood  in 
them  that  wua  capable  of  proof.  And  1  must 
remark  upon  both  these  cases,  that  though 
they  were  adjudged  in  the  reign  of  king 
Charles  9,  yet  neither  of  them  was  upon  a 
state- prosecution,  or  at  a  time  when  the  spirit 
of  plots  and  factions  bad  infected  the  courts 
of  lusticc ;  but  they  remain  unquestionable 
authorities  at  this  day. 

The  case  of  Tutchm  is  strong  against  bim  ; 
a  case  adjudged  since  the  Revolution,  before 
that  learned  and  upright  juilge  sir  John  Hult, 
and  plainly  sbeivs  the  fallacy  that  runs 
throughout  his  whole  argument. 

The  points  insisted  on  by  this  chief  justice, 
in  bis  charge  to  the  jury,  were  these :  **  To 
fay  that  corrupt  officers  are  appointed  to  ad  • 
minister  affairs,  is  certainly  a  reflection  on  the 
government.  If  people  should  not  be  called 
to  an  account  for  possessing  the  people  with 
an  ill  o|Huion  uf  the  government,  no  govern- 
loent  caii  subsist :  Now  you  are  to  consider, 
whether  these  words  I  have  read  to  you  do 
not  tend  to  bes^t  an  ill  opinion  of  the  admi  • 
pistration  of  the  government ;  to  tell  us,  that 
those  that  are  employed  know  nothing  of  the 
matter,  and  those  that  do  know  are  not  em- 
ployed. Men  are  not  adapted  to  offices,  but 
offices  to  men,  out  of  a  particular  regard  to 
their  interest,  and  not  to  their  fitness  for  the 

i daces.  This  is  the  purport  of  these  papers." 
[f  this  was  the  purport  of  the  papers,  and  so 
criminal  as  bath  been  just  said,  it  is  amazing 
surely,  that  Mr.  Tutcnin  did  not  offer  to  prove 
the  truth  of  these  allegations,  and  thereby 
take  out  their  sting !  Could  not  he  possibly 
think  of  as  many  corrupt  or  incompetent 
officers,  ecclesiastical,  civil,  or  military  in 
England,  preferred  by  interest  rather  than 
merit,  as  there  were  judc^es  displaced  and 
courts  erected  in  New-  York  ?  Or  if  he  was 
restrained,  by  the  hard-hearted  judg^,  from 
disporting  himself  in  this  pleasant  and  spacious 
field,  could  he  nut  apply  to  the  private  know- 
ledge which  the  jurors  (as  well  as  the  rest  of 
tnaukiod)  hnd  of  these  matters?  For  I  ima- 
gine it  will  be  allowed,  that  if  no  instances  of 
this  sort   could   be  shewn  at   the   time  of 


Tutcbin's  trial,  it  was  the  only  period  withto 
the  memory  of  man,  or  the  reach  of  history, 
that  wanted  the  like. 

But  the  misfortune  was,  the  poor  man  wa» 
not  blessed  with  such  skilful  counsel  as  is  to 
be  bail  in  Philadelphia,  to  think  of  these  good 
things  for  him ;  otherwise  you  might  have 
heara  an  alert  advocate  (after  r«*turni&g  tbanka 
to  bis  lonlship  lor  notbinff)  address  bimsi'lf  to 
thejury  in  this  or  the  like  eloquent  strain : 
*'  Tuen',  gentlemen  of  thejury,  it  is  to  you  we 
must  appeal  for  witnesses  to  tlie  truth  of  tlie 
facts  we  have  offered,  and  are  denied  the 
liberty  to  prove :  the  law  sup|K)ses  you  to  be 
summoned  out  of  the  neighbourhood  where 
the  fact  is  alleged  to  be  committed ;  and  the 
reason  of  your  being  taken  out  of  the  neigh- 
bourhood IS,  because  you  are  supposed  to  bare 
the  best  knowledge  of  the  fact  that  is  to  be 
tried.  And  were  you  to  find  a  verdict  against 
my  client,  you  must  take  u)M>n  you  to  say^ 
the  papers  referred  to  in  the  inforroatioii,  an4 
which  are  prove«l  to  be  written  and  published 
by  us,  are  false,  scandalous,  and  aeditioua. 
\  ou  are  citizens  of  liondon,  honest  and  lawful 
men,  and  the  facts  which  we  offer  to  prove 
were  not  committed  in  a  corner ;  they  are  no- 
toriously known  to  be  true.  And  as  we  are 
denied  the  liberty  of  giving  evidence  to  prove 
the  truth  of  what  we  have  published,  I  will 
beg  leave  to  lay  it  down  as  a  standing  rule  in 
such  cases,  that  the  suppressing  of  evidence 
ought  always  to  be  taken  for  the  strongest  evi- 
dence; and  I  hope  it  will  have  that  weight 
with  you.    Lay  your  hands  upon  your  hearts, 

Kntlemeo,  and  recollect:  do  none  of  you 
ow,  nay,  do  not  all  of  you  know,  certain 
persons,  who  shall  be  nameless,  that  have  been 
lately  promoted,  by  favour  and  interest,  ta 
placet  of  trust  and  profit,  both  in  church  aud 
state,  army  aud  navy,  whom  you  must  know 
and  believe  in  your  consciences,  to  be  ill  men, 
and  no  way  qualified  for  such  preferment ;  as 
my  sagacious  client  has  most  seasonably  re- 
nionstrated  to  the  neighbours,  by  virtue  of  that 
right  which  every  free- bom  subject  hath  of 
publishing  his  complaints,  when  the  matters 
so  published  can  be  supported  with  truth  ?" 
But  is  lord  Holt  asleep  all  this  time?  Can 
any  reasonable  man,  who  has  but  common  no- 
tions of  judicature,  imagine  that  this  great 
judge  would  suffer  such  trash  as  this  to  be 
thrown  out  in  any  court  where  be  sat  in  iudg- 
ment?  But  what  must  he  hare  said,  if  the 
libeller  before  bim  bad  offered  to  prove,  that 
the  law  itself  was  at  an  end ;  that  trials  by 
juries  were   taken  away    when    a    minister 

C leased;  that  no  man  could  call  any  thing 
is  own,  or  enjoy  any  liberty,  longer  tlian 
those  in  the  administration  would  condescend 
to  let  bim  do  it  ?  Would  he  have  said,  that 
these  things  did  not  tend  to  possess  the  people 
with  an  ill  opinion  of  the  government ;  and 
that  governments  might  well  subsist,  tbouifh 
men  should  not  be  called  to  an  account  tor 
publishing  the  like  ?  Or  would  he  have  said. 
It  was  00  matier  what  opinioa  the  people  had 
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^f  ibe  goveromeDt,  nor  wbetlier  it  subsisted 
or  not,  profidcd  thete  assertions  were  true; 
and  so  have  discharged  the  man  as  a  publisher 
4>f  precious  and  useful  truths^  to  put  the 
neighbours  on  their  guard  ? 

But  here  also  the  barrister  lays  hold  oF  a 
random  question,  put  by  one  of  the  kin^^'s 
counsel  to  Mr.  Montainie,  who  was  ibr  the 
<lefcndaat,  and  was  then  touchinj^  npou  the 
afHurs  of  the  na^y :  Saith  the  former,  Will 
vou  say  they  are  true  P  Now  the  latter  had 
tinted  as  much  as  that  these  things  were  true ; 
but  did  it  with  that  caution  which  a  man  of 
iikill  uses,  when  he  would  say  something'  in 
support  of  a  lame  cause,  but  don't  care  to  press 
an  impropriety  too  far.  For  that  learned  gen- 
tleman was  Tery  sensible,  that  if  he  had  pre- 
sumed to  insist  ezpresshr  on  the  truth  of  the 
matters  contained  in  his  client's  papers,  a 
severe  reprimand  was  the  best  thing  that  could 
have  befallen  him.  His  words  are  these : 
**  Nobody  can  say,  that  we  never  had  any  mis- 
managements in  the  royal  oavy ;  and  when- 
ever that  has  happened ;  the  merchants  of 
England,  in  all  probability,  have  suffered  for 
it."  But  does  the  judge,  m  his  charge  to  the 
jury,  vouchsafe  to  give  this  matter  any  answer, 
or  so  much  as  to  mention  it  ?  Lord  Holt  did 
not  usually  pass  by  material  things,  that  were 
offered  in  defence  of  persons  tried  before  him ; 
yet,  in  this  case,  he  makes  no  Question  or 
scruple  about  the  truth  or  falshood  of  Tutchin's 
papers,  although  they  contained  many  things 
which  his  lordship,  the  jury,  and  all  tne 
world  knew  to  be  ****.  This  candid  judge, 
however,  puts  the  merits  of  the  whole  upon 
the  scandal  of  the  government,  and  the  evil 
tendency  of  such  writings.  And  therefore  I 
must  once  more  call  upon  the  northern  barrister 
to  shew  a  single  instance,  where  wituesses 
have  been  produced  by  counsel,  and  admitted 
bv  the  Court  to  prove  the  truth  of  a  libel. 
When  he  does  this,  it  will  deserve  consi- 
deration ;  but  till  then,  he  may  talk  by  the 
hour  without  any  meaning. 

I  could  mention  some  cases  of  a  more  mo- 
dem date,  that  have  b€«n  adjudged  in  West- 
minster-hall, when  this  wild  doctrine  was  not 
60  much  as  thought  of,  and  when  it  would  not 
have  been  a1to;;|^etner  useless,  had  it  been  prac- 
ticable; but  1  have  chose  to  mention  such 
only  as  are  reported,  that  the  books  may  speak 
for  themselves,  and  judge  between  us. 

Dut  this  lawyer  seems  to  be  above  having 
bis  points  of  Isw  decided  by  the  authorities 
of  the  law;  and  has  something  in  reserve, 
which  may  serve  to  overthrow  not  only  what 
has  been  offered  in  this  paper,  but  even  all  the 
books  of  the  law.  This  is  what  he  calls  the 
reason  of  the  thing ;  but  is  truly  and  properiy 
a  sketch  of  his  own  politics ;  which  leads  me 
to  shew,  that  the  true  reason  of  the  thing  here 
agrees  with  the  law,  and  consequently  both 
these  are  against  thui  expert  master  of  law 
and  reason. 

The  reason  of  the  thing,  as  well  as  it  can 
he  collected  fiom  a  heap  or  jpartlculars  huddled 


I 


together  w^thont  order  and  method,  may  be 
muced  to  the  ^bree  following  heads : 

1.  The  form  of  an  informalion  for  a  libel, 
and  the  necessity  of  knowing  the  truth  6r 
falshood  of  its  contents,  in  order  to  direct  the 
judges  in  awarding  arbitrary  pnnisbmeiit. 

3.  The  right  eVery  man  hath  of  publishing 
his  complaints,  when  the  matters  so  published 
can  be  supported  with  truth. 

3.  The  necessity  there  b  of  losing  this  right, 
in  the  plantaUons  especially,  by  reason  of  the 
difficulty  of  obtaining  redress  against  evil  go- 
▼erporsly  any  other  means. 

1.  It  will  not  be  improper  to  premise,  under 
the  first  head,  that  a  gentleman  of  the  la^r^ 
who  takes  upon  him  to  pronounce  so  magiste- 
rially as  the  northern  barrister  has  done  con- 
cemmg  libels,  ought  to  have  considered  wdl 
the  nature  and  extent  of  his  subject,  ft  might 
be  expected,  that  be  is  not  unknowing  in  anV 
part  ot*  learning  necessary  to  fix  his  idea  of  a  l!- 
bel ;  and  yet  the  present  case  would  appear  \d 
be  Quite  different.  This  learned  gentlemi^ 
migDt  have  informed  himself,  by  reading  soiqe 
of  the  ancient  laws  before  the  Conquert,  A'at 
when  the  falsity  of  virulent  writings  ami 
siieeches  was  taken  into  the  description  of  the 
crime,  there  was  a  specific  penalty  annexed, 
viz.  Cutting  out  the  ofiendePs  tongue,  lAmb. 
Sax.  Laws.  But  this  severity  seems  to  have 
fallen  into  disuse  under  the  Norman  kings;  and 
accordingly  Bracton,  who  wrote  in  the  reign  of 
Henry  3,  gives  a  descritition  of  these  offences, 
as  they  were  understoou  in  his  days,  wherein 
falsity  is  neither  expressed  nor  implied.  These 
are  his  wonis :  "  Fit  autem  injuria,  non  solum 
cum  quis  puguo  percussus  fuerit,  verberatus, 
vulneratus,  vel  fustibus  cesus ;  verum  cum  ei 
Convitium  dictum  fuerit,  vel  de  eo  factum  Car- 
men famoaum  et  hujusmodi,"  fol.  155.  In- 
deed, here  is  no  mention  of  libels  against  the 
king,  or  the  state ;  the  reason  of  which  seems 
plamly  to  be,  that  offences  of  this  sort  were  con- 
sidered as  a  species  of  treason,  not  only  in  that 
age,  but  in  sevrral  ages  af)er,  notwitlistanding 
the  statute  25  £d.  3,  and  though  they  have  by 
happy  degrees  dwindled  into  tnisdeuieanoun, 
yet  nobody,  except  the  barrister,  will  say  they 
are  come  to  have  a  greater  indulgence  from  tho 
Uw,  than  the  like  offences  against  private  per- 
sons. How  far,  therefore,  Bracton's  accepta- 
tion of  a  libel  has  prevailed  ever  since,  must  be 
submitted  upon  what  has  been  offered  in  the 
preceding  part  of  the  Remarks. 

Here  the  barrister  throws  in  a  shrewd  ques- 
tion, arising  from  the  form  of  the  information, 
which  charges  the  libel  to  be  false :  This  word 
*  false,'  says  he,  must  have  some  meaning, 
else  how  came  it  there?  I  hope  Mr.  Attoniey 
will  not  say  he  put  it  there  by  chance ;  and,  I 
am  of  opinion,  bis  informatron  would  not  be 
good  witnout  it.  By  way  of  answer  to  this,  I 
must  take  leave  to  put  a  question  or  two  in  the 
same  strain.  Suppose  a  man  brings  an  action 
of  trespass  for  violating  his  wife,  and  he  tairly 
sets  forth  the  truth  of  the  case,  viz.  That  the 
defendaoty  by  amorous  addreases,  letters,  pre- 
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senta,  Sec,  did  g^iollieconieiitof  tbeplaioUfT's 
wite,  and  at  leu^i  debauched  her :  I  would 
Ask^  whether  an  action  of  treapaaa  Ibua  laid  can 
be  tu|i|Kirted  ?  1  fancv  not ;  aiMl  yet  tbia  is  a 
more  just  accoaut  of  the  matter,  than  when  vi 
et  armU,  viz.  swords,  ataTes,  knifes,  &c.  arc 
introduced  aa  instruments  of  invading  this 
tender  part  of  our  netghliour's  property .  Sun- 
pose  further,  a  man  kills  another,  whom  lie 


heller,  for  tilling  hissufierings  lo  bis  ncigbbour* 
Now,  though  1  wish  and  bupe,  aa  earnestly  as 
he  can  do,  that  a  free  people  may  never  wa^t 
the  means  of  uttering  tneirjuatcomplaintii,  and 
of  redressing  their  wrongs  too,  when  tbeir 
complaints  are  not  heard ;  yet  I  alwavs  thought 
these  things  were  better  understood  than  ez« 
pressed  in  a  court  of  law ;  and  I  shall  nrobablj 
remain  in  that  opinion,  till  the  learnen  gentle- 


never  saw  or  heard  of  before,  and  he  is  accuseil  man  can  produce  something  from  the  common 
of  munlering  him  of  malice  fore  thought,  bow  or  tttatute  law  to  shew,  that  a  British  subject 
come  such  words  to  be  put  into  an  indictment  has  a  ri(;ht  of  appealing  publicly  to  bis  neigh* 
for  a  fact  so  circumstanced?  They  muat  have  *lM»ur8(tiiat  is,  to  the  collective  WMly  of  the  peo« 
some  meaning ;  surely  they  are  not  put  there  pie)  when  he  is  injured  in  bis  person,  riebis  or 
by  chance  ;  and,  1  am  of  opinion,  the  indict-  |  |>ossessions.  When  I  am  assured  that  lie  caa 
neiit  would  not  be  good  without  them  ?  Why,  do  this,  I  promise  him  1  shall  not  ^udge  a 
there  us  this  short  answer  to  be  given  to  all  j  voyage  to  that  country,  where  liberty  tsaoweU 
these  chdilish  questions :  there  are  many  words  understood,  and  so  freely  enjoyed,  that  I  maj 
use  1  in  pleadings  of  most  kinds,  sometimes  for  \  receive  the  important  discovery  from  bis  own 
aggravations,   sometiroea  for  comprehension,    instructive  mouth. 


often  in  compliance  with  ancient  usage,  which 
are  not  traversable,  and  many  times  are  incapa- 
ble of  proof.    The  form  of  imtictments  and  m- 


1  know  the  law-books  assert  the  right  of 
complaining  to  the  magistrates  and  courta  of 
iustice,  to  the  iMiriiament,  to  the  kiiig  himself; 


formations  follows  the  nature  of  the  fact,  and    but  a  right  of  complaining  to  the  neiiflibours  i» 
sets  it  out  in  its  worst  dress ;  and  if  the  fact  is    what  baa  not  occurred  to  me.      After  all,  I 


made  appear  to  be  unlawful,  all  the  hard  names 
are  supplied  by  implication  of  law. 

This  IS  not  all,  quoth  the  counsellor :  **  It  is 


would  not  be  tbouji^lit  to  derogate,  by  any  thing 
I  have  said,  or  sliilll  say,  from  that  noble  privi- 
lege of  a  free  people,  the  liberty  of  the  press. 


said,  that  truth  makes  a  libel  the  more  provok-  ,'  I  think  ii  the  bulwark  of  all  other  liberty,  and 
ing:  well,  let  us  agree  for  once,  that  truth  is  a  the  surest  defence  against  tyranny  and  oppres« 
greater  sin  than  fuTsehood  ;  yet,  as  the  offences  ,.  sion.  But  still  it  is  a  two-edged  weapon, caps- 
are  not  e^ual,  and  as  the  puuishinent  is  arbl-  bleof  cutting  both  ways,  and  is  not  therefore  to 
trary,  is  it  not  absolutely  necessary  that  they  j  be  trusted  hi  the  hands  of  every  discontented 
should  know  whether  the  libel  is  true  or  false, '  fiml,  or  designing  knave.  Men  of  sense  and. 
that  they  may  by  that  means  be  able  to  pTO|)or-  i  address  (who  alone  deserve  public  attention) 
tioo  the  punishment  ?  For  would  it  not  be  a  sad  j  will  ever  be  able  to  convey  proper  ideaa  to  the 
case,  if  the  judges,  for  want  of  a  due  inf'orma-  :  people,  in  a  liine  of  danger,  without  running 
tiou,  should  chance  to  give  as  severe  s  judg-  ,  count*  r  to  all  order  aud  dfcency,  or  crying  6re 
meot  sgainst  a  man  for  writing  or  publishing  a  •  and  murder  through  the  streets,  if  .'he)  chance 


lie,  as  for  writing  or  publishing  atrutli  ?*'  Now 
is  it  not  a  sad  case,  that  he  should  want  to  be 
told,  that  human  laws  don't  strictly  regard  the 
moral  pravity  of  actions,  but  their  tendency  to 
hurt  tho  community,  whose  peace  and  safety 
sre  their  principal  objects ;  so  that  by  this 
standHrd  only  are  punishments  measured  ?  If 
this  prufounu  sophister  is  of  another  opinion, 
let  him  ^Ive  a  reason  why  it  should  be  a 
greater  crime  in  our  law  for  a  man  to  counter- 
feit a  silver  8hilliug,r  than  to  ctit  bis  father's 
tiiroat. 

2.  T:>c  right  of  remonstrating  or  publishing 


to  awake  from  a  fnuhtful  fiream.  But  I  must 
again  urge,  that  these  points  are  not  fii  to  be 
discussed  in  a  court  of  justii^e.  whose  juri8«lico 
tioQ  ia  circumscribed  by  positive  and  known 
laws.  Besides,  they  take  place  properly  in  s 
sovereign  state,  which  has  no  superior  on  earth  ; 
aud  where  an  injured  people  can  expect  no  re- 
lief, but  from  an  appeal  to  heaven.  This  is  far 
from  being  the  case  of  colonies ;  and  therefore 
1  come  to  shew,  under  the  third  head,  that  the 
barrister's  reason  of  the  thing  is  no  other  tbaa 
reason  inverted,  which  possibly  may  help  the 
proje<:tb  of  a  detntgogiie  in  America,  but  caa 


just  euinplaiuts,  the  barrister  thinks  the  right  •  bever  be  reconciled  to  the  sentiments  of  a  law- 
of  all  freemen  ;  Hn.I  so  think  1,  provide<l  such  i  yer,  or  the  principles  of  a  patriot,  considered  as 
ren;onstraoces  and  complaints  are  made  in  aj  a  subject  of^  Great  Britain, 
lawful  way.  But  wheti  becomes  to  eX|)lain,  j  S.  \  have  hitherto  been  Uught  to  believe, 
it  is  not  n  court  of  justice,  it  is  not  a  bouse  of!  that  when  a  br<)ve  and  free  |>eople  bavercsoit- 
rcpreseiitati^es,  it  is  not  a  legislature  that  is  to  ed  to  measures  unauthorjyed  by  the  ordinary 
be  trouhir*!  (ns  he  phrases  it)  with  these  things.  '  course  of  the  laws,  such  measures  have  been 
Who  ihen,  /  pi  ay,  is  to  be  troubled  with  them;  \  justified  by  the  extraordinar;,  necessity  of  the 
for  the  king,  it  se(  tu>,  is  out  of  th^  question  ?  ,  case,  which  exclude<l  all  ciier  means  of  re« 
Let  ihe  barrister  speak  for  himself:  They  have  I  dress :  and,  as  far  as  I  undei.uiud  ilie  consti- 
a  rij^ht,  (says  he)  jpublidy  ^to  remonstrate  '  tution,  and  have  heard  account  j)  of  the  British 
aguiiisit  the  abuses  of  power  in  the  strongest  colonies,  such  a  case  cannot  well  happen,  and 
terms,  to  put  their  nei;;hbours  upon  their  guard,  |  has  never  yet  happened  among  them.  But 
&c.  and  111  another  place,  bespeaks  of  it  as  a    here  the  barrister  is  ready  to  ask,  how  must  we 


hardships  If  a  man  must  be  takeo  up  as  a  Ii- 


behave  wheo  we  are  oppressed  by  a  governor, 
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in  a  country  where  the  eourts  of  Itw  are  said 
to  have  no  coercive  power  over  bis  person,  and 
where  the  representatives  of  the  people  nre,  by 
bis  intrigues,  made  accomplices  of  his  iniquity  ? 
Certainly  it  can't  be  a  new  discovery  to  tell 
this  lawyer  that  as  the  governor  is  a  cr^ture 
of  tbo  crown,  so  the  most  natural  and  easy 
<»urse  is  to  look  up  to  the  hand  that  made  him. 
And  1  imagine  it  may  be  affirmed  (without 
catching  on  occasion  of  oiTeriug  incense  to  ma- 
jesty) that  if  one  half  of  the  facts  contained  in 
Zenger's  papers,  and  vouched  for  true  by  bis 
connsel,  had  been  fairly  represented  and  proved 
at  home,  Mr.  Cosby  would  not  have  continued 
much  longer  in  his  government ;  and  then  the 
city  of  Netv  York  might  have  applied  to  itself 
the  inscription  of  the  gold  Imiz,  **  Demersse  le  • 
ges,  timefacta  libertas  hsec  tandem  emergunt,'' 
with  greater  propriety  and  security,  than  could 
possibly  be  derived  from  the  impetuous  ha> 
raugue  of  any  lawyer  whatsoever.  1  am  the 
more  emboldened  to  say  thus  much,  l>ecaase 
though  it  is  my  lot  to  dwell  in  a  colony  where 
Jiberty  has  nut  always  been  well  understood,  at 
least  not  freely  enjoyed,  yet  1  have  known  a  go- 
vernor brought  to  justice,  within  these  last  20 
years,  who  was  not  only  supported  by  a  cooncil 
and  assembly,  besides  a  noroerous  i)arty  here, 
but  also  by  powerful  friends  at  home ;  all 
which  advantages  were  not  able  to  screen  him 
from  censure,  disgrace,  and  a  removal  from 
the  trust  he  had  abused. 

It  is  not  always  necessary,  that  particular 
persons  should  leave  their  affairs  and  families 
m  the  plantations  to  prosecute  a  governor  in 
Westminster- hall,  unless  their  fortunes  are 
equal  to  the  expeuce ;  for  it  is  seldom  seen, 
that  the  violence  of  a  bad  governor  teitninates 
in  private  injuries,  inasmuch  as  he  can't  find 
his  account  m  any  thing  less  than  what  is  of  a 
general  and  public  nature.  And  when  this  is 
the  case,  J  hope  none  of  our  colonies  are,  even 
at  this  time,  so  destitute,  but  that  tbf-y  can 
find  the  means  of  making  a  regular  application 
to  their  sovereign,  either  in  person,  or  in  his 
courts  at  Westminster,  as  their  case  may  re- 
quire. 

But  the  wild  inconsistency  that  shines 
through  most  parts  of  this  orator's  speech,  is 
peculiarly  glanng  in  that  part  of  it  now  befbre 
me.  The  remedy  which  he  says  our  coiis»titu< 
tion  prescribes,  for  curing  or  jireventing  the 
diseases  of  an  evil  administration  in  the  colo- 
nies, 1  shall  give  in  his  own  words :  <*  Has  it 
not  been  of)en  seen  (and  I  hope  it  will  always 
be  seen)  that  when  the  representatives  of  a  free 
people  are,  by  just  representations  or  remon- 
strances, made  sensibleof  the  sufferings  of  their 
fellow- 9tdijects,  by  the  abuse  of  power  in  the 
hands  of  n  (^oTeroor,  they  have  declared  (and 
loudly  too)  that  they  were  not  obliged  by  any 
law  to  support  a  governor,  who  goes  about  to 
destroy  a  province  or  colony,"  8ec.  One  would 
imagine,  at  Hrst  sight,  that  this  man  had  the 
same  notion,  with  the  rest  of  mankind,  of  just 
representations  and  remonstrances  to  the  re- 
^eseotatircs  of  a  free  people,  which  has  erer 


been  anderstood  to  be  by  way  of  petition  or  ad- 
dress, directed  and  presented  to  them  in  form  ; 
in  which  cas^  it  is  hoped  that  they,  bein^ 
moved  by  the  complaints  of  the  people,  wiu 
stretch  forth  their  arms  to  help  them.  But, 
alas !  we  are  all  mistaken  ;  for  be  tells  us,  in 
the  same  breath,  that  the  right  way  is  by  tell- 
ing our  sufferings  to  our  neigbliours  in  gazettes 
and  newspapers ;  for  the  representatives  are 
not  to  be  troubled  with  every  injury  done  by  a 
governor ;  besides,  they  are  sometimes  in  the 
p!ot  with  the  governor,  and  the  injured  party 
can  have  no  redress  from  their  hands ;  so  that 
the  first  complaint  (instead  of  the  last  resort)' 
must  be  to  the  neighbours,  and  so  come  about 
to  the  representatives  through  that  channel. 

Now  I  would  be  very  glad  to  know,  what  the 
neighbours  can  do  towards  effecting  the  desired 
reformation,  that  will  be  attended  with  so  good 
success,  and  so  few  ill  consequences,  as  a  re-' 
golar  application  to  his  majesty  would  be.  It 
would  be  pleasant,  doubtless,  to  hear  this  poli- 
tician speak  out  and  explain  himself  at  large 
upon  this  subject.  I  confess  it  surpasses  my 
comprehension  to  conceive  what  the  neigh- 
bours, inspired  with  weekly  revelations  from 
the  city  journalist,  can  do  with  their  governor 
and  assembly,  unless  it  be  to  reform  them  by 
those  persuasive  arguments  which  the  major 
vis  never  wants  good  store  of.  If  this  be  the 
patriot's  meaning,  his  words  may  possibly  be 
understood  ;  but  whhout  this  meaning  tbey  are 
mere  jargon. 

In  a  word,  I  shall  agree  with  the  barrister 
(and  so  take  my  leave  of  him),  that  the  liberty 
of  exposing  and  opposing  arbitrary  power  is 
the  right  of  a  free  people  ;  and  he  ought,  at 
the  same  time,  to  admit,  that  the  order  of 
things,  and  tbe  peace  of  society,  require  that 
extraordinary  means  should  not  be  used  for  this 
purpose,  till  the  ordinary  have  failed  in  the 
experiment  The  supreme  magistrate  of  an 
independent  kingdom  or  state,  cannot  always 
be  controuled  by  the  one,  and  then  the  other  is 
justified  by  that  consideration.  But  in  colonies 
that  are  from  thtir  creation  subordinate  to  their 
mother-country,  there  is  no  person  who  is  not 
controulable  by  regular  and  well  known  me- 
thods of  proceeding  ;  and  consequently  there 
can  be  no  absolute  neressitv  of  flving  to  extre- 
mities, at  least  in  the  first  instance.  From  all 
w  hich,  I  conceive,  it  follows,  that  local  consi- 
derations, upon  which  the  gentleman  lays  so 
gnat  stress,  conclude  directly  against  him ; 
and  I  hope  the  security  which  the  British  con- 
stitution affords  to  every  man's  person,  pro- 
perty, and  reputation,  as  well  as  to  the  public 
tranquillity,  ts  not  lesseneil  by  any  distance 
from  the  fountain  ofpo^er  and  justice;  but 
that  a  libel  is  a  libel,  and  pnnisbable  as  sQch  in 
America,  as  4vell  as  in  Europe. 

I  am  sensible,  there  is  a  freedom  of  expres- 
sion used  in  these  papers,  of  which  I  should 
disappnive  in  thf*c*)mmon  cases  of  controversy : 
but  I  found  myself  under  a  necessity  of  shew- 
ing no  respect  to  the  perlbrmance  under  consi- 
denuioDy  uuleat  I  were  to  forfeit  the  little  that 
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mil^ht  be  due  to  the  Reinarkn.  For  tboup:li  a 
lavrver  is  free,  nay  obliged  by  the  doty  of  bis 
pro^ion,  to  make  the  most  of  the  cause  he 
espouses,  (bis  real  sentimental  being  suspended 
for  that  time,  by  reason  of  the  biaw  under  which 
he  acts)  yet  wnen  he  dravrs  his  orivate  opinion 
into  the  debate,  and  interests  ois  passions  in 
the  success  of  it,  he  then  departs  from  his  cha- 
racter, and  becomes  a  |iarty,  rather  than  an  ad- 
vocate. In  short,  there  is  an  air  of  self-suffi- 
ciency and  confidence  mixed  with  the  whole 
lump,  enough  to  give  a  disrelish  e?en  to  good 
aense  and  goo<l  law  ;  bat  is  nauseous,  beyond 
•11  bearing,  when  neither  of  these  is  found. 
Amooff  lawyers,  I  was  sore  this  lawyer  de- 
aerv^no  answer ;  and  yet  an  answer  seemed 
indispensable,  not  only  for  the  reasons  given  at 
my  setting  out,  but  also  in  order  to  save  many 
Well-meaning  peoplo  frum  reverencing  a  piece 
of  buffoonery,  that  hud  been  thrust  into  the 
world  with  so  much  florid  conceit,  and  a  gold 
box  tsijiiged  to  the  end  of  it :  a  piece,  wherein 
the  whole  common -place  of  popular  declama- 
tion (etiuallv  udapteu  to  all  po|)ular  occasions) 
is  exhausted,  at)d  the  Holy  Scriptures  brought 
in  to  sensou  his  jokes.  But  as  this  last  seems 
designed  only  for  a  sally  of  wit  and  humour,  1 
shall  not  otftr  to  detract  from  its  merit ;  con- 
sidering toci,  it  had  so  happy  an  cflTect  as  to  set 
tlie  pfooil  people  a  laugliuig,  when  they  heard 
the  WonI  of  God  most  ingent*>usly  burlesqued 
in  a  (christian  court:  a  piece  that  hardly 
•hews  the  author  to  have  been  serious  when  he 
pronounced  it,  or  his  wise  benefactors  when 
they  rewarded  him  ;  but  that  his  solemn  pro- 
fessions of  principle  and  duiv  compel  a  chari- 
table mind  to  suspect  his  Knowledge  railier 
than  his  sincerity ;  and  citizens  are  ever 
thought  to  be  in  earnest,  when  they  part  with 
their  gold  and  shew  their  learning. 

8ir,  I  ought  to  make  an  apology  to  you  for 
trespassing  so  lonjg  upon  your  |uitience,  which 
might  have  been  wetter  employed  ;  bnt  I  flatter 
myself  with  the  ho|>e8  of  having  some  allowauce 
made  for  an  honest,  though  weak  attempt  to 
rescue  the  profession  of  the  law,  and  the  in- 
terest of  lawful  liberty  from  the  disgrace  thrown 
upon  both  in  one  of  our  sister- colonies.  This 
is  the  truth,  and  let  it  be  my  excuse.  I  am 
yours,  &c.  Anglo-Americanus, 


Letter  II. 


Sir ;  It  must  be  mortifying,  no  doubt,  to  • 
person  who  has  received  peculiar  marks  of 
public  approbation,  to  be  told,  that  the  very  act 
which  procured  it  was  so  far  from  being  com- 
mendable, tliat  it  really  deserved  a  severe  cen- 
sure ; .  and  one  would  the  rather  decline  such 
•n  office,  howjustsoever  the  occasion,  because 
it  cannot  be  done  without  condemning  at  tlie 
same  time  the  judgment  of  those  whose  suf- 
frage had  been  thus  unworthily  obtained.  But 
when  the  laws  are  openly  perverted,  and  courts 
of  justice,  with  an  air  of  gravity,  drolled  out 
•f  their  estaMished  rules,  by  such  whose  pro* 


fession  supposes  them  ministers  of  justice  i 
nnil  when  this  toO  shall  be  dignili«d  with  ap- 
plause, and  made  higtily  nieritorious ;  I  con- 
ceive neither  gooil-nature,  nor  the  solemnity  of 
public  seals,  sbonid  restrain  an  honest  pen  ffhmi 
explotling  the  practice,  in  order  as  well  to  stop 
the  progress  orits  evil  effects,  as  to  prevent  the 
like  attempts  for  the  future. 

Virtue  and  merit,  it  is  most  certain,  ought  to 
be  encouraged,  es|»ecially  by  all  in  authority  : 
but  when  that  which  is  merely  cdunterfeit  shall 
gain  esteem,  stand  iu  the  room  of  what  is  truly 
genuine,  and  be  actually  loaded  with  the  rewann 
thereof,  it  does  not  only  frustrate  the  original 
intention  of  such  rewards,  but  likewise  give 
countenance  to  the  impostor,  and  furnish  him 
with  still  further  means  of  vending  bis  false 
wares,  in  prejudice  of  the  public.  Now  this, 
with  all  due  submission,  I  take  to  he  the  ca&e 
of  the  Corporation  in  North  America,  with  re- 
gard to  the  honours  they  were  lately  pleased  to 
confer  on  a  noted  barrister  in  those  parts,  for 
his  sup|M)sed  services  in  the  affair  of  Zenger  the 
printer,  whose  trial  has  been  so  pleniifully  dis- 
persed here,  and  in  other  places.  Aggregate 
bodies,  we  find,  may  be  mistaken,  and  too 
often  are,  as  well  as  private  men ;  and  when 
they  do  err,  it  is  of  the  more  dangerous  eonse* 
^oence,  on  account  of  the  extent  of  their  power 
and  influence.  The  province  in  general  of 
New  York,  or  the  city  m  particuUr,  might,  for 
•u^ht  J  knoiv,  have  suflicient  cause  of  com- 
plamt,  in  some  respects,  against  their  then  com- 
mander in  chief,  and  his  administration  ;  but 
it  is  to  l»e  considered,  that  as  there  never  was 
one  absolutely  free  from  faults,  so  it  is  the 
great  privilege  of  the  iuhabitants  of  every  Bri- 
tish government,  that  a  proper  channel  is 
chalked  out,  in  all  such  eveuts,  and  a  way 
open  for  relief.  The  method,  therefore,  whica 
toe  constitution  prescribes  ought  to  be  strictly 
pursued ;  and  any  illegal  deviation  is  not  only 
mconsistent,  and  unjustifiable  in  itself,  but  baa 
besides,  a  tendency  to  introduce  mischiefs  more 
to  be  dreaded  even  than  those  that  were  sought 
to  be  redressed.  It  is  the  law  which  must  be 
the  standard  of  right  and  wrong ;  and  whoever 
has  recourse  to  any  other  aid,  or  knowingly 
advises  thereto,  in  the  case  of  particular  griev- 
ances, cannot  act  on  a  true  principle  of  public 
spirit,  bnt  must  be  influenced  by  unworthy 
motives,  and  is  always  more  or  less  an  enemy 
to  the  community,  according  to  hia  situatioo, 
and  in  proportion  to  the  talents  he  hap]>ens  to 
possess.  If  Mr.  Zenger  then  will  avowedly 
publbb  seditious  libels  against  the  government 
under  which  he  lives,  and  his  counsel  will  ofler 
to  support  him  by  artifices  unbecoming  the 
long  robe,  and  advancing  propositions  mani- 
festly contrary  to  law  ;  as  tue  former  deserves 
to  be  punished  by  it,  so  the  latter,  1  humbly 

E resume  to  say,  whatever  he  mav  claim  from 
is  client,  ought  not  to  be  paid  bis  wages  by 
any  set  of  men  who  owe  their  being  to  the 
law,  and  cannot  exist  without  it. 

But  I  shall  not  scruple  to  aqknowledjife  here, 
and  I  do  it  on  no  superficial  observationi  that 
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there  canU  be  a  itfore  peroicioiis  creatare,  in  h 
distant  colony,  than  tbat  of  a  practitioner  of  the 
law,  with  much  a^urance,  little  knowtedge, 
aod  00  morals ;  a  character  fiot  on  heard  of  id 
more  than  one  of  his  majesty's  plantations,  and 
which  yet  I  would  by  no  m«ins  apply  to  Mr. 
Hamilton,  any  otherwise  than  may  appear  to 
be  just,  from  the  performance  he  has,  it  seems, 
taken  so  much  pains  to  publish  to  the  world. 
The  judicious  Remarks  already  made  upon  it  by 
Anglo- American  us,  will  hardly  leave  room  for 
mny  thing  to  be  added  tbat  is  verv  material ; 
and  therefore  1  shall  content  myself  with  a  few 
gleanings  only,  and  make  some  cursory  reflec- 
tions thereon,  whilst  they  afford  me  an  oppor- 
tunity of  bearing  my  testimony  also  against 
what  I  think  the  must  indecent  hehaviour  at 
least,  if  it  may  not  be  called  the  boldest  outrage, 
that  ever  was  exhibited  fVom  the  bar,  without  a 
iuitable  chastisement. 

Whoever  has  enquired  into  the  doctrine  of 
libelSy  and  the  reason  of  their  jiunisbment,  will 
perceire,  tbat  they  take  their  degrees  as  they 
affect  private  (lersons,  particular  magistrates, 
or  are  aimetl  against  the  government  itself; 
•nd  I  may  venture  to  say,  that  no  lawyer  of 
teputation  will  deny  but  what  is  set  forth  in  the 
iolbrmatioD  against  John  Peter  Zenger  was  of 
this  last  kind,  aud  that  too  conceived  in  the 
grossest  terms,  such  as  will  not  admit  of  a  dif- 
ferent construction,  or  of  aov  other  meaning 
than  what  is  put  upon  them  by  the  prosecutor 
for  the  crown.  Now  1  am  sensible,  that  great 
tUlowabces  are,  with  goo<l  reason,  made  to 
counsel  in  the  beat  of  argument,  and  when  sup- 
posed to  be  animated  with  a  laudable  zeal  tor 
their  clients.  Nor  has  it  been  usual  to  correct 
them  for  evcrv^  harsh  and  hasty  expression, 
provided  they  keep  witliin  bounds,  ana  stick  to 
that  which  is  their  duty,  without  running  into 
matters  that  have  no  relation  to  the  issue,  and 
cannot  fairly  serve  the  side  they  espouse.  Yet, 
as  the  lord  chancellor  Nottingham  occasionally 
laid,  Counsel  should  not  speak  as  if  they  wouM 
abet  the  guilt  of  their  clients  rather  than  ad- 
vocate fur  their  innocency.  And  since  your 
Ingenious  correspondent  has  clearly  evinced, 
that  the  truth  of  a  libel  cannot  be  given  in  evi- 
dence, that  it  is  no  justification,  on  the  general 
ieatie,  aud  consequently  no  proiier  defence  to  a 
tebaige  of  that  nature  (of  all  which  Mr.  Hamil- 
ton could  uot,  or  ought  not  to  have  been  igno- 
rant), it  is  wortiiy  of  consideration  whether  he 
did  not  involve  himself  in  his  client^s  crime, 
and  partake  of  his  guilt,  by  declaring  in  the 
moat^ubiic  manner,  that  the  facts  published  in 
liie  news-  papers,  and  contained  in  the  inforraa* 
tiooy  were  true;  and  offering  to  prove  them  to 
be  to  before  a  court,  which  had  no  power  to  re- 
i)reas  the  grievances  complained  of,  4  Co.  14. 
Hob.  166,  7. 

Sir  Bartholomew  Shower,  I  remember,  in 
his  argument  in  the  case  of  the  king  against 
Berchct  et  al.  asserts,  that  *'  in  all  cases  of 
contempts  to  a  court,  no  presentment  is  neces- 
)iary,  no  not  so  much  as  to  convict ;  for  if  done 
in  Facie  Ciirur,  a  record  may  be  made  of  it, 


and  a  paoishment  judicially  inflicted,  and  that 
executed  immediately."  Show.  Uep.  iio. 
And  agreeable  hereto,  we  find,  that  »  a  late 
case  of  the  king  against  Tliurogood,  Trin.  ^ 
Geo.  primi.  the  defendant  having*  made  an  affi- 
davit in  C.  B.  and  appearing  on  summons,  con- 
fessed that  he  made  it,  and  that  it  was  false  $ 
whereupon  the  Court  recorded  his  confesxion, 
and  ordered  that  he  should  be  taken  into  cus- 
tody and  stand  in  the  pillory,  &c.  which  wai 
executed  accordingly  the  last  day  of  the  term. 
Mod.  Ca.  in  Law  &  £q.  179, 180.  This  is  the 
more  remarkable,  because  it  was  in  the  Coart 
of  Common-Pleas,  which  has  ordinarily  oo 
jurisdiction  in  criminal  cases. — May  it  not 
from  hence  be  inferred  (I  hint  it  with  a  due 
saviiig  to  all  the  justprivileg:esof  the  bar)  that 
the  Court  at  New- York  might  well  have  re- 
corded some  of  the  most  seditious  expressions  in 
Mr.  Hamilton's  rhapsody,  and  committed  him 
for  the  same,  &c.  ?  If  they  had,  1  doubt  the 
blame  must  have  centered  m  himself,  and  his 
own  conduct;  of  which  therefore  be  might 
then  have  had  leisure  to  repent,  as  well  as  of 
his  long  journey  to  so  ill  a  purpose. 

fiut  it  will  not  be  amiss,  perhaps,  for  ex« 
ample  sake,  to  give  an  instance  or  what  baa 
been  done  on  the  like  occasion  uith  that  before 
us ;  and  to  this  end  I  shall  cite  a  case  in  the 
Court  of  King's-bench,  many  years  after  that 
of  the  Star  Chamber  was  at  an  end,  and  whicb, 
in  the  words  of  sir  Thomas  Raymond,  was  as 
followeth :  "  Memorandum,  June  18,  1680^ 
Mr.  Nathaniel  Reading  having  been  convicted 
(before  justices  of  Oyer  and  Terminer  by  virtoe 
of  a  special  ommission  (for  endeavouring  to 
persuade  Bedlow,  who  was  a  witness  agamst 
the  noblemen  imprisoned  in  the  Tower  of  Jjod- 
don,  to  forbear  his  prosecution  of  them ;  and 
he  the  said  Mr.  Reading  having  had  judgment 
executed  upon  him,  by  being  set  in  the  pillory, 
and  fined  1,000/.  and  imprisoned  fur  the  same, 
but  his  fine  since  pardoned  by  the  king,  came 
this  day  into  court,  and  demanded  that  an  in- 
formation, which  \\e  there  brought  in  his  handy 
might  be  received  by  Mr.  Astrey  against  tbe 
commissioners  who  condemned  him,  of  which 
my  brother  Jones  and  brother  Dolben  weretwo, 
and  that  the  information  might  be  filed.  But 
the  Court  did  declare,  that  he  was  in  the  wron^ 
way  to  exhibit  any  information  in  this  manner, 
and  did  cause  his  words,  whereby  he  did  accuse 
the  two  judges  of  oppression,  to  be  recorded  ; 
and  for  these  words,  and  for  that  be  was  in- 
famous by  having  been  on  the  pillory,  the  gen- 
tlemen at  the  bar  did  pray  that  his  gown  might 
be  pulled  over  bis  ears,  he  having  been  tor- 
mcrly  a  practiser  at  the  bar,  which  was  or- 
dered and  executed  in  court ;  and  he  was  also 
condemned  in  court  to  pay  the  king  500/.  and 
to  lie  in  prison  till  he  paid  it,"  Ray  in.  Rep.  376. 
The  trial  of  this  gentleman  referred  to  here, 
may  be  seen  in  the  State  Trials,  ou  whieh  occa- 
sion the  lord  chief-justice  North  ma«te  a  speech 
aggravating  the  defendant's  offence  as  he  was  a 
counsel,  one  who  ought  to  be  a  man  of  know- 
ledge, and  a  minister  of  justice  to  assift  tbe 
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Court  wherein  he  pleaded.  He  said,  be  llionght 
the  Court  ought  to  abew  a  more  than  oniinary 
severity  ai^aiuiit  such  an  one ;  aud  (hat  it  i%  a 
Ipreat  credit  and  benefit  to  the  profession,  that 
the  nienihers  of  it  for  such  offences  should  lie 
dealt  Hit h  more  severely  than  we  should  deal 
ID  otlier  cases.  Id.  p.  374,  5.  Far  be  it  from 
nie  to  make  any  inviilious  com|)arison  here  be- 
twixt tbe  present  pract'ser  in  Pennsylvsnia,  and 
the  qu^>udaro  one  in  Westminster  ball,  though 
they  are  twth  ce!cl>rate<l,  tlic  one  in  the  trial  of 
"Mr,  ZoD^er,  and  the  other  in  his  (»wn.  It  may 
however  be  noted,  that  the  latter  was  said  to  be 
artful  and  affectedly  eloquent,  and  to  have 
strove  to  lead  the  judgtrs  out  of  the  way,  while 
he  was  told  by  the  chief-justice,  that  his  di-fence 
was  artificial,  because  it  was  oothinsf  tu  the 
lurpose ;  aDd  by  another  of  the  judges,  that 
le  disgfraced  his  profession  by  makiuj^  so  weak 
m  defence.  But  without  adverting^  to  any  par- 
ticular beauties  in  the  modem  performance, 
this  is  certain,  that  counsellor  Readinyf  lost  the 
bar-g^wn  by  his  art,  and  counsellor  Hamilton 
^ot  a  flrold-box  of  five  ounces,  with  the  freedom 
of  the'city  of ^ew- York,  by  bis.  A  pregrnant 
instance  of  the  capriciousncss  of  fate,  and  of 
the  justness  of  your  late  correspondent's  obser- 
vation at  the  entrance  to  his  excellent  Remarks ! 

The  gentlemen  at  the  bar  (as  indeed  it  might 
well  be  ex7fected  from  tiieir  education,  and  tbe 
nature  of  their  business)  have  been  remarkable 
for  observing  the  regard  that  is  due  to  all  in 
i^uthority  with  the  utmost  delicacy ;  and  in  re- 
turn have  always  been  used  with  suitable  re- 
spect. But  that  the  lawyer  of  Pliiladelphia 
may  see  the  courts  of  justice  in  former  ages, 
as  well  as  of  late  years,  did  not  spare  the  un- 
roly  members  of  the  profession  any  more  than 
others,  for  much  less  faulty  behaviour  than  that 
of  the  leading  counsel  in  Zenger*s  trial,  f  will 
refer  him  to  a  case  w  hich  hap|»ened  Mich.  13 
£liz.  Hot.  39,  when  Henry  Blanndford,  a 
counsellor  at  taw,  was  committed  to  the  Fl^t, 
and  (loed,  for  falsely  reporting  the  opinion  of 
the  lord  Leicester  and  secretary  Cecil  with 
these  wohIn,  *  Huinanum  est  errare.*  And  that 
even  noblemen  met  with  the  like  treatment  on 
such  occasions,  will  appear  from  the  case  of 
the  lord  Siourton,  who,  19  Hen.  8,  was  com- 
mitted by  the  Court,  and  fibed  for  saying  these 
words,  **  I  am  sorry  to  see  rhetoric  rule  where 
law  should.'* 

Before  I  proceed,  I  will  mention  one  case 
more,  p\irely  to  sliew  how  dangerous  it  is  to 
afford  any  unlawful  helps  to  persons  on  their 
^  trials  in  criminal  prosecutions,  even  though  it 
be  merely  by  way  of  private  instructions,  when 
such  instructions  are  to  be  publicly  made  use  of, 
and  import  scandal  to  the  government.  It  is 
the  case  of  the  King  against  Aaron  Smith, 
Mich.  35  Car.  2,  in  B.  R.  "  This  term  (says 
the  book,  which  has  the  allowance  of  all  the 
judges)  Aaron  Smith  was  bniught  into  court, 
bein^  formerly  convicted  on  a  trial  at  bar,  for 
delivering  to  Stephen  College,  being  upon  his 
trial  at  Oxford  for  high- treason,  a  paper  of  in- 
structions, full  of  scandalous  reflections  upon 


the  king  and  gofemment;  as.  That  they  might 
as  well  have  hanged  him  at  Tyburn  as  be  caioe 
by,  as  brought  him  thither,  only  to  murder 
him  with  a  little  more  formality.  For  which 
the  Court  gave  judgment,  that  he  should  |)ay 
a  fine  of  600/.  stand  on  the  pillory  twice,  and 
be  of  the  good  behaviour  for  a  twelvemonth," 
Skinner's  Rep.  124.  I  shall  only  observe  this 
case  was  on  an  information,  so  much  inveighed 
agnicst  by  Zengcr's  counsel,  and  yet  I  never 
heard  it  censured  at  all,  as  was  that  of  poor 
Colleire,  I  own,  with  too  good  reason. 

It  is  now  time  to  take  notice,  that  there  is, 
amidst  a  heap  of  jargon  and  absurdities,  one 
obvious  mistake,  which  runs  throughout  Mr. 
Hamilton's  ostentatious  harangue,  and  that  is 
in  relation  to  the  Court  of  Star-chamber.  He 
woulfl  suggest,  that  because  that  court  was 
abolished  by  act  of  parliament,  on  account  of 
some  insufferable  abuses  that  had  crept  into  it, 
all  the  cases  that  had  been  ailjudged  there,  oo 
informations  for  libels,  were  consequently  of  no 
auUiority.  Whereas  the  judgments  given 
there,  in  matters  properly  cognizable  Mfore 
them,  which  libelling  es|iecialiy  was,  are  al- 
lowed to  be  good  law  at  this  day,  and  are  coa- 
stantly  quoted  as  such  in  the  Court  nf  King's- 
bench.  Indeed  it  is  said,  that  the  reasoo  of 
disallowing  the  Star- Chamber- Court  was  be- 
cause their  authority  was  before,  and  now  is« 
in  B.  R.  and  consequently  that  court  unneces- 
sary, Coiah-  SG.  Ho  the  lord  chief  justice  Holt 
declareil,  that  B.  R.  possessed  all  the  lawful 
power  the  Star- Chamber  had.  Id.  142.  And 
that  the  Court  of  Star- Chamber  was  taken 
away,  because  the  crimes  were  punishalde  here, 
5  Mod.  464,  which  is  likewise  intimated  by  the 
statute  itself.  Now  though  I  am  as  well  sa- 
tisfied perhapl  with  the  taking  away  of  the 
Court  of  Star-ChamW,  considering  the  occa- 
sion that  had  been  giveu,  as  our  noithcrn  bar- 
rister can  possibly  be,  and  should  equally  re- 
joice, I  hope,  at  tlie  redressing  any  other  public 
grievance ;  yet  I  cannot,  with  him,  condema 
by  the  lump,  and  argue,  that  because  that 
court  did  some  things  amisb',  therefore  it  did 
nothing  right.  At  this  rate,  ever}'  court  that 
had,  or  has  a  being,  may  be  in  danger  of  the 
same  epithets  he  loves  to  bestow  on  that  wc 
are  speaking  of  ;  and  it  ipav  as  well  be  sup- 
posed, that  because  a  certain  set  of  citizens, 
not  unknown  to  Mr.  Hamilton,  lately  did  a 
very  silly  thing,  they  therefore  never  did  a  wise 
one.  For  which  reason  1  presume  it  will  not 
be  altogether  impertinent  to  produce  the  senti- 
ments of  that  Oracle  of  the  law,  sir  E<lward 
Coke,  concerning  the  Court  of  Sur-Chamber. 
**  It  is  (says  he)  the  most  honourable  court, 
our  parliament  excepted,  that  is  in  the  Chris- 
tian world,  both  in  respect  to  the  judges,  and  of 
their  honourable  proceedings  according  to  their 
just  jurisdiction,  and  the  ancient  and  just 
orders  of  the  Court.  For  the  judges  of  the 
same  are,  the  grandees  of  the  realm,  the  lord 
chancellor,  the  lord  treasurer,  the  lord  presi- 
dent of  tbe  kingN  council,  the  Ibnl  privy  seal, 
all  the  lords  spiritual  and  temporal|  ud  otbers 
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of  the  kiog*!^  most  IiODOurable  privy  coaocil, 
and  tbe  princiDnl  judges  of  Ibe  realio,  and  such 
other  lords  or  parliament  as  the  king  shall 
name.  And  they  judge  upon  confession,  or 
deposition  of  witnesses.  And  the  Court  cannot 
ait  for  hearing  of  causes  under  the  number  of 
eight  at  the  least.  And  it  is  truly  said, 
'<  Curia  Camerte  Stellatte  si  ▼etustatcm  spec- 
temus,  est  antiqutssiroa,  si  dignitatem,  honora- 
tissima."  This  court,  the  rigfit  iotsitutio'n  and 
ancient  orders  thereof  being  observed,  doth 
keep  all  England  in  ouiet."  4tb  Inst.  p.  64. 
Conformable  hereto,  a  late  learned  writer,  who 
was  advanced  to  the  highest  posts  in  the  law 
in  a  neighbouring  kingdom  to  that  of  our 
mother  country,  and  wherdn  he  died,  has  a 
paragraph,  which  1  beUeve  will  give  us  a  truer 
account  of  the  Court  itself,  and  the  abolishment 
of  it,  than  what  is  to  be  learned  from  our  barris- 
ter's s|ieech  ^t  New  York,  apd  therefore  1  will 
insert  it  here.*  **  The  court  of  Btar-chamber, 
whilst  kepi  within  due  bounds,  was  certainly  of 
the  greatest  use  to  preserve  the  peace  aad  se- 
curity of  the  kiogoom  ;  and  perhaps  was  the 
only  court  which  by  its  ordinary  and  proper 
jansdiction,  could  effectually  prevent  and  pu- 
nish riots,  perjuries,  and  other  misdemeanors  of 
tlie  highest  nature.  But  being  made  use  of  by 
the  Court  to  support  proclamations  and  orders 
of  state,  and  to  vindicate  illegal  commissions 
and  monopolies,  that  extension  of  their  power 
became  a  grievance  insupportable,  and  the  na- 
tion was  never  easy  till  that  court  was  entirely 
suppressed  by  act  of  parliament.  The  House 
of  Commons  were  so  eager  in  their  zeal  to  de- 
stroy what  they  called  a  Court  of  Inquisition, 
that  though  the  Bill  was  of  so  great  conse- 
quence, yet  they  sent  it  up  to  the  Lords,  with 
only  once  reading  it,  and  without  its  being  ever 
committed,  whish  was  a  thing,  perhaps,  never 
before  heard  of  in  parliament."  C!a.  v.  1.  323. 
I  need  only  add  on  this  head,  that  the  crime 
of  libelling  is  the  same  now  as  it  was  while  the 
Court  of  the  Star  Chamber'  subsisted,  and  the 
nature  of  the  offence  the  same  then  as  now  ;  a 
crime  that  must  necessarily  be  punished  as 
long  as  there  are  states  and  communities  esta- 
blished in  the  world.  And  our  assuming  bar- 
rister will  not  find  an  author  that  treats  of  the 
crown  law  since  the  statute  of  16  Cha.  1.  cap. 
10,  any  more  than  before,  but  makes  use  of  the 
cases  adjudged  in  the  Star< Chamber  generally 
as  good  law,  and  of  equal  authority  in  those 
matters  with  such  as  were  afterwards  adjudged 
in  the  Kiog's-bench.  Some  iudeed  are  justly 
liable  to  exception  in  the  former,  as  we  have 
also  known  too  many  in  the  latter,  particularly 
during  the  next  succeeding  reign  of  Cha.  S, 
none  whereof  are,  however,  God  be  praised, 
to  be  met  with,  or  heard  of  since  the  glorious 

*  See  A  Discourse  concerning  Treasons  and 
Bills  of  Attainder,  p.  94,  printed  anno  1710, 
wrote  by  Mr.  West,  afterwards  Lord  Chan- 
cellor of  Ireland,  who  also  wrote  an  ingenious 
and  learned  treatise,  entitled,  An  Inquiry  into 
*  the  Manner  of  creating  Peers.    Farmer  JSdit, 
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and  happy  Revolution  in  1688,  which,  I  tmst, 
has  for  ever  excluded  all  partiality  and  opprcf* 
sion  from  Westminster-hall. 

But  the  learnetl  lawyer  of  Philadelphia  de- 
clares, That  he  has  not,  in  all  his  reading, 
met  with  an  authority  that  bays  we  cannot  he 
admitted  to  give  the  truth  in  evidence  upon  an 
information  for  a  libel.  I  don't  know  what 
this  gentleman's  reading  may  be;  but  if  ha 
had  read  some  of  the  eases  above-mentioned, 
which  could  not  well  escape  him,  it  might  rea- 
sonably have  been  expected  he  would  have 
taken  warning,  been  a  little  more  cautiout, 
and  not  have  ventured  to  incur  ,the  penaltica 
which  others  liefore  him  had  so  justly  suffered. 
By  all  his  reading,  ha  would  insinuate,  1  sop- 
pose,  that  he  had  read  all :  and  if  that  was  troa. 
It  might  well  be  thought  he  had  read  to  very 
little  purpose,  who  could  make  so  ill  an  use  of 
it,  or  think  it  a  duty  on  him  to  go  to  the  ut« 
most  parts  of  the  land,  to  propagate  doctrines 
and  principles  diametrically  opposite  to,  and 
just  the  reverse  of  what  he  must  have  read. 
We  shall  soon  discover  that  the  barrister'a 
reading  is  not  quite  so  extensive  as  he  would 
have  it  imtgined.  But  it  is  previously  to  be 
observed,  that  if  there  wai  no  such  authority 
in  terminit  as  that  he  calls  for,  a  man  who 
reads  with  any  tolerable  understanding  would 
of  course  infer  the  same  thing,  when  all  the 
books  on  the  subject  of  libels  lay  it  down  as  a 
rule,  which  they  unanimously  do,  that  it  is  not 
material  whether  the  libel  be  true  or  false.  For 
if  that  be  not  material,  to  what  end  should  the 
truth  be  offered  in  evidence?  Or,  how  should 
it  be  rejected  before  it  was  offered,  which  un« 
doubtedly  is  the  reason  that  there  have  been 
no  late  instances  of  that  sort.  It  might  suffica 
therefore  to  undertake,  as  often  as  this  well« 
read  lawyer  produced  a  precedent  of  its  being 
demanded  from  the  bar  to  givcjevidence  of  the 
truth  of  a  hbel,  to  shew  that  it  was  as  often 
denied  by  the  Court  And  though  I  admit  it 
has  been  attempted  before,  on  trials  for  libels  of 
the  less  enormous  kinds,  yet  he  is  probabljr  the 
only  one  that  has  done  it  in  any  cake  within 
these  hnndred  years.  However,  if  we  would 
find  an  instance  of  that  sort,  we  most  necessa- 
rily have  recourse  to  the  proceedings  of  tha 
Cuurt  where  that  crime  was  usually  punished.* 
The  Star- Chamber  Reports  then  may  satisfy 
Mr.  Hamilton,  that  Term  Pasc.  7  Car.  1,  there 
was  the  case  of  Coston,  gent.  v.  Hitcharo, 
Mil.  Servient,  ad  legem,  as  foltows  :  '*  Tha 
defendant,  the  morning  before  he  went  to  the 
sessions,  being  a  iustice  of  the  peace,  received 
scandalous  and  libellous  articles  against  the 
plaintiff,  carried  them  to  the  sessions  in  bia 
pocket,  and,  in  open  court,  in  disgrace  of  tha 
plaintiff,  pulled  them  out  and  said,  You  shall 
see  what  a  lewd  fellow  this  is,  and  not  fit  to 
speak  in  this  place ;  and  then  caused  the  said' 
libellous  articles  to  be  read  in  the  public  ses- 
sions. And  the  plaintiff  then  desiring  a  copy 
of  them,  and  to  oe  tried  upoh  them,  the  wit- 
nesses to  prove  them  being  noted  in  the  mar- 
gin, the  defendant  did  not  suffer  him  to  have  a 
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copy,  or  to  be  tried  thereupon,  nor  took  any 
course  that  he  might  at  the  next  session*,  or  at 
any  time  after  he  questioned  far  them,  hut 
took  the  artJck^  again  out  of  the  sessions  and 
carried  them  away.  And  aAer,  further  to  dis- 
grace the  platntifT  in  his  practice  (being  an 
attorney,)  sent  the  said  articles  to  Mr.  Justice 
Harvey,  at  the  reference  of  a  cause  to  him, 
ivbich  Coi»ton  attended ;  and  a  jury  having 
given  a  verdict  against  the  defendant,  he  sent 
fur  the  jurors  and  qucstioneil  them  about  their 
verdicl,  and  told  them  Ihc-y  were  a  company  Of 
fools,  and  that  if  there  had  been  but  one  wise 
man  among  them,  their  \enlict  had  not  been 
so.  Anil  for  these  offences  he  was  committed 
to  the  Fleet,  and  fined  200/.  In  this  cause, 
the  dtfeiidant  would  have  had  witnesses  to 
prove  the  matter  of  the  said  scandalous  articles 
to  be  true,  but  that  was  disallowed  by  the  Court.'* 
Rush.  Col.  vol.  3,  p.  36,  in  Ap|)end.  This,  I 
presume,  the  barrister,  when  he  is  serious,  will 
allow  to  be  in  point,  though  it  happened  not  to 
fall  in  the  wav  of  his  reading,  lie  cannot  ob- 
ject, surely,  that  it  does  not  appear  to  be  on  an 
information  preferred  by  the  Attorney- General, 
since  it  is  a  much  stronger  case  than  if  it  had. 
For  if  the  Court  would  not  receive  such  evi- 
dence in  a  cause  depending  on  the  complaint 
of  a  petty  solicitor  for  being  libelled,  and  this 
too  preferred  against  a  justioeof  peace,  a  knight, 
and  a  Serjeant  at  law ;  a  fortiori^  they  would 
never  admit  it  on  an  information  exhibited,  by 
hia  majesty's  attorney  general,  against  a  pri- 
▼ate  person,  for  libelhng  the  government. 

There  was  also,  as  I  have  learned,  divers 
years  before,  viz.  Mich.  ^  Jac.  the  case  of 
Fetor  Brereton,  clerk,  fur  writing  a  scandalous 
letter  to  Loyd,  register  to  the  bishop  of  St. 
Asaph,  and  sent  to  himself,  who  was  therein 
charged  with  bribery  and  extortion  in  his  of- 
fice; for  which  libellous  letter  the  defendant 
was  sentenced,  though,  as  the  book  has  it,  he 
would  have  undertaken  to  prove  the  contents 
of  the  letter  to  be  true.  J I  ere  then  are  two 
precedents  of  what  the  barrister  himself  had 
never  met  with  all  in  his  reailing ;  the  one  in  a 
case  for  libelling  a  practisfng  attorney,  and  the 
other  of  the  register  of  a  bisihop's  court ;  but  I 
believe  J  may  defy  this  gtutleman,  if  he  were 
to  read  as  uiany  more  years  as  he  has  done, 
to  produce  a  third,  where  the  offence  under 

Iirosecutiou,  being  of  the  highest  degree,  and 
evelled  at  the  irovernmeut,  like  that  for  which 
he  was  so  zealous  an  advocate,  the  counsel  for 
the  defendant  dared  to  offer  evidence  of  the 
truth  of  it.  On  the  contrary,  if  he  had  dipt 
into  the  hird  chief  justice  Keclyng's  iteports, 
fol.  123,  (before  he  left  his  chambers)  lie  would 
have  there  found  it  resolved  by  the  whole 
court,  that  though  a  c4)iins(llor  at  Hw  may 
plead  his  client's  cause  a;j:oinst  the  king,  yet,  if 
under  colour  of  that  he  takes  upon  him  to  vent 
sedition,  he  is  to  be  punished. 

it  is  no  wonder,  indeed,  if  our  barrister 
should  be  uoapprized  of  Brereton's  case,  it 
nut  being  (at  least  to  my  knowledge)  in  print ; 
and  you  perceive  1  was  under  no  necessity  of 
mentioning  it,  being  before  provided  with  an 


authority  to  my  purpose.  Bat  it  is  reported, 
as  above,  in  sir  Thomas  Mallet's  MS.  '4'reatise 
of  the  Court  of  Star-Chamber,  a  cony  whereof 
has  fallen  into  my  hands  by  the  favour  of  a 
friend.  And  since  1  have  named  this  work,  I 
shall,  with  his  leave,  take  a  paragraph  out  of 
it,  which,  I  am  persuaded,  will  not  be  deemed 
unsuitable  to  the  present  debate,  after  hinting 
that  the  book  seems  to  be  wrote  in  the  time  uf 
James  1,  when  the  doctrine  now  revived,  and 
so  tenaciously  advanced  by  Mr.  Ilamilto!.,  is 
said  to  have  been  long  before  exploded  as  m 
gross  error.  *•  There  are,"  says  sir  Thomas, 
**  two  gro<(S  errors  crept  into  the  world  con- 
cerning libels ;  the  one,  that  it  is  no  libel  if 
tbe  party  put  his  hand  unto  it,  and  the  others 
that  It  is  not  a  libel  if  it  be  true ;  both  wiiich 
have  been  long  since  explodeil  out  of  this 
court.  For  the  first,  the  cause  why  the  law 
punisheth  lijkls  is,  for  that  they  tend  to  raise 
the  breach  of  the  fieace,  which  may  as  well  be 
done,  and  more  easily,  when  the  hand  is  sub- 
scribed, than  when  it  is  not.  And  for  the 
other,  it  hath  been  ever  agreed,  that  it  is  not 
the  matter  but  the  manper  which  is  punishable. 
For  libelling  against  a  common  strumpet  is  as 
great  an  offence  as  against  an  honest  woman, 
and  perhaps  more  dangerous  to  the  breach  of 
the  |>eace ;  for,  as  the  woman  said,  she  should 
never  grieve  to  be  told  of  her  red  nose,  if  she 
hod  not  one  indeed.  Neither  is  it  a  ground 
to  examine  the  truth  or  falshood  of  a  libel,  be- 
cause it  is  $ub  judice,  whether  it  be  a  libel  or 
not ;  for  tliat  takes  away  subject um  guestionisj 
and  determines  it  to  be  no  libel,  by  admitting 
the  defendant  to  prove  tlie  truth  ;  and  the  de- 
fendant in  that  case  ought  to  plead  a  justifica- 
tion and  demur  in  law.  But  if  he  plead  Not 
Guilty,  the  question  is  gone,  whether  it  be  a 
libel  or  not."  Thus,  according  to  this  author's 
opinion,  who,  if  1  mistake  not,  was  one  of  the 
justices  of  the  court  of  King^s- bench  in  his 
time,  Mr.  Hamilton,  could  he  really  have  per- 
suaded himself  that  the  matters  charged  in  the 
information  were  not  libellous,  as  he  msists 
they  are  not,  would  have  discovered  more  ac- 
curacy in  his  profession,  as  well  as  candour  in 
his  piactice,  by  advising  bis  client  to  detnur  to 
it,  whereby  he  would  have  admitted  no  more 
than  what  was  avowed  at  the  trial  on  the  ge- 
neral issue.  Then,  indeed,  it  would  have  fairly 
come  belbre  the  Court  to  be  considered  whe- 
ther the  papers  w#re  libellous  or  not,  and  be, 
as  counsel  for  the  defendant,  might  regularly 
have  been  heard  to  it. 

He  would  tlien  have  been  at  hbarty  to  exert 
his  isncommon  talents,  manifest  his  extraor- 
dinary reading,  his  superior  genius  ami  great 
skill  in  language,  and  in  explaining  the  true 
import  of  words,  without  so  directly  flying  in 
the  face  of  every  authority,  and  opposing  all 
the  cases  that  ever  were  adjudged  concerning 
libels,  before  he  was  bom  and^  since.  Bui 
alas !  that  would  not  have  answered  the  inten- 
tion of  our  eloquent  barrister.  He  would  not 
then  have  had  it  in  his  power  to  use  bis  arts, 
and  play  his  game  with  a  dozen  honest  men, 
of  as  good  aatursl  undentiuidiDgSi  perhnps. 
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tboug'h  not  of  eqaal  exf^rieoce  and-  cuDoiDg 
%^'dh  himself.  If  h^  bad  gone  that  way  to 
^ork,  he  would  have  had  no  chance  for  the 
prize.  Vain  had  been  his  expedition,  and  lost, 
entirely  lost,  all  his  labour.  In  a  word,  if  the 
learning  and  integfrity  of  the  bar  only  were  re- 
<]Q^red,  he  might  as  well  have  staid  at  home, 
vbcre,  if  I  am  rightly  informed,  there  are  in- 
stances in  abundance  of  the  blessed  effects  of 
Mr.  Hamilton's  well-known  principles. 

This  sagacious  gentleman  begs  leave  to  ob- 
serve, that  informations  for  libels  is  a  child, 
if  not  bom,  yet  nursed  up  and  brought  to  full 
maturity  in  the  Court  of  Star- Chamber:  but 
what  is  particularly  to  be  inferred  from  this 
shrewd  obserration,  be  does  not  at  present  tell 
us.  1  f  the  Star-Chamber  was  the  Court  where 
crimes  of  this  nature  were  generally  punished, 
according  to  its  ordinary  and  proper  jurisdic- 
tion, as  it  certainly  was,  how  should  it  be 
otberwibe  than  that  information?  for  libels 
must  be  met  with  there  ?  And  considering  the 
«uitiquity  of  that  court,  it  is  more  than  pro- 
bable the  crime  was  first  prosecuted  and 
punished  in  it.  But  what  then?  Is  the  legi- 
timacy of  the  child  (if  1  may  be  allowed  to 
carry  on  the  metaphor)  therefore  to  be  called 
in  question;  or  its  education  the  less  ho- 
nourable ?  I  miffht  pat  our  witty  barrister  in 
mind,  that  what  1  have  mentionedf  is  the  very 
reason  why  the  spurious  brat  he  h  so  fond  ot^ 
which  was.never  oroughtto  full  maturity,  nor 
erer  will,  first  appeared  in  the  8tar- Chamber, 
though  it  has  not  been  heard  of  since  in  any 
ether  court,  till  very  lately,  at  New-York  ;  I 
mean  that  of  making  falsbood  to  be  essential  to 
a  libel,  aifd  claiming  a  right  to  give  evidence 
of  the  truth  of  it  by  way  of  iustmcation. 

He  must,  however,  intend  by  the  foregoing 
passage,  to  impeach  the  legality  of  informations 
oua  such  (which  by  some  words  that  drop 
from  him  many  pagjjes  after,  would  seem  to  be 
what  he  aims  at),  or  as  they  relate  only  to 
libels ;  and  in  either  case  he  will  again  betray 
the  scantiness  of  his  reading  and  knowledge  in 
the  law.  As  to  informations  in  general,  it  has 
been  iocontestibly  proved,  that  this  method  of 
proceeding  is  no  way  contrariant  to  any  funda^ 
mental  rule  of  law,  but  agreeable  to  it.  "  That 
it  was  the  constant  usage,  and  had  the  appro- 
bation of  the  judges  and  lawyers  of  all  ages, 
and  in  all  reigus."  Show.  Rep.  106,  to  125. 
And  in  the  case  of  the  information  against 
seventy  poor  persons  for  a  riot  in  pulling  down 
fences,  &c.  2  W.  and  M.  (which  probably  may 
be  the  same)  it  was  said  by  lord  chief  justice 
Holt,  that  *^  the  lord  chief  justice  Hales  com- 
plained of  the  abuse  of  informations,  but  not 
that  they  were  unlawful;  that  he  should 
not  come  now  and  impeach  the  judgment  of 
all  his  predecessors;  tnat  the  Star  Chamber 
was  not  set  up  by  the  statute  of  Hen.  7,  but 
was  as  common-law,  and  informations  were 
accordingly  brought  in  that  court  and  others. 
And  tUe  whole  court  were  of  opinion,  that  in- 
formations lay  at  common-law."  5  Mod.  463, 
4^    Now  this  1  take  to  be  as  good  an  authority 


as  the  extrajudicial  opinions  of  those  anony- 
mous great  men  who,  Mr.  Hamilton  says, 
have  boldly  asserted  that  the  mode  of  prosecu- 
tion by  information  is  a  national  ^ievance,  and 
greatiy  inconsistent  wiih  the  freedom  which 
the  subjects  of  England  enjoy  in  most  other 
cases ;  nor  can  one  forbear  observing,  en 
pa$$anij  that  he  seems  much  more  disposed, 
where  there  is  no  danger  at  least,  to  follow  the 
example  of  bold,  than  of  wise  and  judicious 
men. 

This  then  being  a  legal  conrss  of  proceeding 
in  criminal  cases,  and  tor  all  public  offences,  it 
must  undeniably  be  as  proper  in  the  case  of 
libels  as  in  any  other.  And  sir  B.  Shower  in 
reckoning  up  the  several  crimes  that  were  cog- 
nizable in  the  court  of  Star-Chamber,  includes 
libels  among  the  rest,  for  which  he  says, 
There  were  always  informations  in  the  Star- 
Chamber  and  KingVbench.  Show.  119.  1 
am  the  more  free  in  borrowing  what  I  do  from 
that  eminent  practiser,  on  the  subject  of  in- 
formations, because  he  had  studied  it  well,  and 
taken  more  than  usual  pains  therein  ;  and  as 
the  Judgment  afterwards  given  by  the  court 
of  King's-bench  was  pursuant  thereto,  so  it 
seems  to  have  put  a  period  in  Westminster- hall 
to  all  cavils  against  that  mode  of  prosecution. 

If  the  barrister  means  notwithstanding  to 
suggest  moreover,  "that  informations  for  libels 
are  but  of  modern  date,  or  little  longer  stand- 
ing than  about  the  time  of  the  expiration  of 
that  court,  where  he  supposes  they  had  their 
origin,  let  him  be  further  refuted  by  the  above- 
mentioned  sir  Thomas  Mallet,  who  wrote  pro- 
fessedly on  tb^  court  of  Star-Chamber,  and 
may  be  supposed  to  be  pretty  well  acquainted 
with  his  subject :  he  tells  us,  [Treatise  of  the 
court  of  Star-Cbarober,  ufti  $upra'\  that  **  in 
all  ages  libels  have  been  severely  punished  in 
this  court,  but  most  specially  when  they  began 
to  grow  frequent  about  42  and  43  Eliz.  when 
sir  Edward  Coke  was  her  attorney  general.*' 
And,  treating  of  the  antiquity  of  that  court, 
he  makes  it  very  probable  [Id.  1  Part,  4th 
Cnnsid.l  that  it  was  the  most  ancient  of  any 
court  of  justice,  and  the  mother-court  of  the 
kingdom  ;  wherein  he  does  not  differ  frum  sir 
Edward  himself,  in  his  4th  Inst.  61,  already 
quoted.  Mow  it  was  while  this  consummate 
lawyer,  it  seems,  was  attorney- general  to  the 
renowned  queen  Elizabeth,  that  informations 
for  libels  began  to  be  most  frequent,  or,  in  Mr. 
Hamilton's  elegant  stile,  when  the  child  was 
brought  to  full  maturity :  and  it  is  readily  sub« 
roitted  to  all  who  are  versed  in  our  history  and 
constitution,  whether  that  period  will  M  any 
disparagement  to  the  offspring. 

But  if  informaiions  for  libels  in  particular, 
were  one  of  the  grievances  of  that  court,  nay 
the  chief,  as  the  barrister  would  labour  to  make 
his  hearers  believe,  how  came  they  to  be  prac« 
tised  after  the  abolishment  of  it  ?  Or  what  will 
he  say  to  the  case  of  the  king  against  Darby, 
which  was  an  information  exhibited  against 
the  defendant*  being  an  attorney  of  the  Com- 
mon-Fleas, for  defamatory  words  only  of  sir 
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John  Kty,  a  justice  of  peac«,  eoncemiiig  the 
exercise  of  his  office  ?  The  words  were,  ai  they 
are  set  forth  in  Comh.  65.  '*  Sir  John  Key  it  t 
buffle-headtftl  fellow,  (a  pretty  thio^  to  be 
provpd  in  court !)  UDderatands  not  law,  and  is 
not  fit  to  discourse  it  with  me ;  he  hath  not 
done  J  ustice  to  my  client  .*'  There  it  w  as  arsraed 
for  the  defendant  on  a  demurrer,  (and  1  cnnse 
to  recite  it  because  of  the  concessions  of  his 
counsel,  against  our  northern  ad? ocate,)  *'  Tliat 
an  information  would  not  lie  for  scandalous 
words  spoktfu  only  of  a  particular  person,  he- 
cause  he  mifiht  have  an  action  on  the  case  to 
reoompence  tiira  in  damages.-^It  is  true,  such 
a  proceeding  might  be  warranted  for  libels,  or 
for  dispersing  defamatory  letters,  because  by 
mich  means  the  public  peace  might  be  dis- 
tOrbed,  and  discords  fomented  amon^t  neigh- 
bours, wiiich  might  at  last  be  a  public  injury : 
but  there  is  no  such  thing  alleged  in  this  case, 
cnly  words  in  common  discourse,  for  which  an 
action  on  the  case  miu^t  lie,  but  no- informa- 
tion. On  the  other  side  it  was  insisted,  that 
this  information  was  founded  on  sufficient 
matter,  because  the  prosecution  is  not  only 
as  it  respects  the  person  of  sir  John  Kay,  but 
it  relates  to  him  as  he  U  a  public  magistrate, 
and  who  is  subordinate  to  the  go?emmeot,  and 
therefore  such  defamatory  words  area  reproach 
to  the  supreme  governor,  by  whom  magis- 
trates are  intrust^,  and  from  whom  they  de- 
rife  their  authority  ;  and  it  will  not  be  denied, 
but  that  words  reflecting  on  the  public  go« 
▼eromeut  are  punishable  at  the  suit  of  the 
king  by  an  information.  And  for  this  reason 
the  Court  held  that  an  information  would  lie, 
and  thereui)on  ffSTc  judgment  airainst  the  de- 
fendant, aud  nned  him  an  hundred  marks." 
Carth.  It,  1,5. 

Mr.  Hamilton,  who  would  seem  to  be  more 
knowing  than  his  neighbours  in  many  things, 
affects  to  lie  more  ignorant  than  every  body, 
cf  what  constitutes  a  libel ;  and  theref^ire,  al- 
though he  pretends  freely  to  acknowledge 
there  are  sucn  things  as  libels,  yet  he  insists  at 
the  same  time,  that  what  his  client  is  charged 
with,  is  net  one  ;  and  if  it  he  not,  I  will  as 
freely  ackuowledge  there  can  be  no  such  thing. 
lie  desires  the  Attorney  General  to  favour 
them  with  some  standanl  detinition  of  a  libel, 
by  which  it  may  be  certainly  known,  whether 
a  writing  be  a  Kbel,  yea  or  not.  And  what  is 
iliisfor?  Why,  truly,  to  shorten  the  dispute. 
But  what  dispute  does  he  speak  off  The  only 
point  that  could  admit  of  dispute  had  been 
given  up  before  by  his  confessing  the  matters 
in  issue,  and  the  prosecutor's  witnesses  being 
thereupon  discharged.  As  to  what  he  requires, 
either  thti  e  was  such  a  definition  to  be  met  with 
in  the  books,  or  there  was  not ;  if  there  was,  he 
ought  to  have  known  it ;  if  there  was  not,  why 
ahouM  he  di'sire  Mr.  Attorney  to  favour  him 
with  one  P  Yet  af\er  he  had  been  indulged  be- 
yond measure,  and  a  definition  was  produced 
from  a  good  author,  who  besides  refers  to  se- 
▼erai  others  that  are  unquestionable,  all  which 
•onclude  agamsthif  client}  is  this  loqaacioita 


adrocite  contented  f  No ;  there  are  two  wordt 
to  that  bargain,  as  he  had  saM  belbre.  He 
makes  it  a  fonndatiod  for  further  ditpiitet,  and 
according  to  his  wonted  iogennitT  and  Candour 
throughout  his  reverie,  calls  the  eoncorreot 
sense  of  our  books  Mr.  Attorney's  rule,  and 
Mr.  Attorney's  doctrine. 

••  But  what  certain  standard  mie,*'  4|tioth 
he,  '*  have  the  books  laid  down,  by  wbieh 
we  can  certainly  know  whether  the  wnrdt 
are  malicious?  Whether  they  are  defiuna- 
tory?  Whether  they  tend  to  a  breach  of  th« 
peace  f  and  are  a  sufficient  ground  to  pro- 
voke a  man,  his  fkmily  or  mends  to  acti 
of  revenge  ?"  &c.  Now,  these  queries  me- 
thinks  do  not  so  well  become  the  mouth  of  an 
advocate,  as  they  might  that  of  his  client, 
when  abandoned  to  his  own  defence  in  a  des- 
perate cause.  But  1  answer,  no  rales  oer* 
tainly  can  be  of  nse  to  those  who  are  deter- 
mined to  act*withont  any,  or  in  oppocitien  to 
all  rules,  in  which  ctass  our  northern  barrister 
roVist  be  placed,  if  we  are  to  frame  a  judgment 
of  him  from  the  share  be  bore  in  this  trial. 
The  rule  laid  down  in  our  books  conoemin|g 
libels  (1  speak  of  libels  in  the  strict  sense^  ac- 
cording to  (he  definition  of  Mr.  Serjeant  Haw- 
kins, referred  to  in  the  trial,  and  which  ak>o(ie 
concerns  the  present  case)  is  founded  on  the 
reason  of  the  thing ;  and  is  the  same  which 
is  to  be  obsened  in  other  matters  that  depend 
upon  the  construction  of  words  and  writing, 
which  are  signs  only,  or  images  of  ideas  m- 
teofled  to  be  conveyed  to  the  understanding  of 
the  reader.  There  may,  indeeii,  be  divers  rulea 
applied,  according  to  the  circumstances  of  the 
case;  and  this,  among  the  rest,  that  where 
words  are  capable  of  two  senses,  the  one 
faulty,  the  otner  innocent,  the  latter  is  to  be 
taken,  provided  such  a  construction  may  be 
made  without  violence  to  their  natural  import 
and  meaning.  From  whence  it  will  follow, 
that  the  same  cases  may  happen  that  are 
doubtful,  and  do  not  come  under  any  standard 
rule,  on  all  which  occasions  honest  and  upright 
judges  will  inclineto  the  favourable  side :  There 
may  be  others  again  so  clear  and  evident,  that 
a  man  must  resign  his  reason,  or  resolve  to  sa- 
crifice his  conscience,  that  does  not  discern,  or 
will  not  allow  them  to  be  libellous.  But  itt 
none  of  these  cases  can  it  come  properly  to  be 
a  question  before  the  jury,  whether  a  libel  or 
not,  on  the  plea  of  Not  Guilty,  though  it  might 
afterwards  be  so,  before  the  Court,  in  arrest  of 
judgment.  By  what  haabeen  said,  there  ap- 
pears to  be  latitude  enough  for  a  skilful  pea 
(who  notwithstanding  most  do  it  at  his  peril) 
to  lash  public  and  private  vices,  to  caution  the 
people  agamst  measures  that  may  be  hurtful 
to  them,  or  to  remonstrate  against  the  evil 
practices  even  of  those  in  power,  without  be- 
ing always  exposed  to  the  peoaldes  of  the  lavr« 
Such  a  liberty  of  writing  and  printing,  under 
doe  restrictions,  I  own  Englnhmen  ouffht  not, 
and  1  hope  never  will,  be  deprived  oT;  and 
Where  this  is  dexterously  done,  it  would  be 
rkUcukMUi  fbr  {private  persons  to  put  the  cap  eft 
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ibciT  owo  h«ftdi,  and  tto  hm  i6i{tolhic  fo^  tlioie  < 
in  high  statioiM  to  tpply  every  fhtn^  to  their 
admiDistratioD.  When  sudi  a  work  w  atider- 
takeo  b^  able  hands,  and  with  a  generous  ttew 
of  semog  the  poblic,  it  is  always  laudable, 
and  often  ? ery  useful ;  but  to  succeed  herein, 
requires  a  capacity  and  talents  not  to  be  dis- 
catered  in  Mr.  Zenker's  news-papen,  or  his 
coimaers  speech. 

I  perceive  my  letter  is  onawares  run  to  a 
great  length,  bv  the  quotations  that  are  inter- 
spersed, and  which  yet  I  am  sensible  is  the 
least  ezcepttooable  part  of  it.  I  shall  therefore 
take  notice  but  of  one  thing  more  in  this  match- 
less harangue,  which  indeed  ought  not  to  be 
forgot,  because  it  is  made  the  basis  and  foun- 
dation of  the  whole;  and  that  is,  concerning 
the  **  right  of  freemen  to  comphin  when  they 
are  burt.^  This  our  lawyer  often  asserts  m 
general  terms,  with  some  Tariation  only  of  the 
expression.  As  to  which,  1  would  ask,  whether 
by  It  he  means  a  right  to  remonstrate  and  com- 
plain in  a  legal  way,  or  a  right  in  all  cases  to 
appeal  to  the  people  by  seditious  and  scandalous 
linels  ?  II  the  former,  nobody  ever  denied  it, 
and  what  he  said  was  not  ad  idtm  ;  so  that  he 
was  fighting  with  the  air,  and  quarrelling  with- 
out an  adversary  :  if  the  latter,  he  dishonoured 
bis  gown,  by  advancing  what  is  notoriously 
repugnant  to  all  laws,  human  and  divine,  ft 
was  ruled  ;n  the  Court  of  B.  R.  Triu.  Id  Car. 
That  ahbough  a  bill  be  preferred  in  theStar- 
Chamber  against  a  judge  for  corruption,  or 
any  other  for  any  great  misdemeanor,  yet  if 
the  plaintiff  will  tell  the  effect  of  his  biA  in  a 
tavern,  or  any  open  place,  and  by  that  means 
•candaHze  the  defenuant,  the  same  is  punish  • 
able  in  another  court.  March,  Rep.  76,  77. 
Bo  in  the  Case  of  Hole  and  Metiers,  SB  Eliz. 
in  C.  B.  it  was  said  by  the  Court,  that  although 
the  queen  is  the  head  and  fountain  of  justice, 
and  therefore  it  is  lawful  for  all  her  subjects  to 
resort  unto  her  *  ad  faciendam  Querimooiam ;' 
yet  if  a  subject,  after  the  bill  once  exhibited, 
will  divulge  the  matter  therein  comprehended, 
to  the  disgrace  and  discredit  of  the  person  in- 
tended, it  is  good  cause  of  action,  3  Leon.  1S8. 
And  \o  the  same  purpose,  in  a  much  later  case, 
viz.  that  of  Lake  and  King,  reported  in  many 
cf  oar  books,  to  which  Mr.  Serjeant  Hawkins 
refers,  it  seems  agreed,  as  he  observes,  that 
whoever  delivers  a  paper  full  of  reflections  on 
may  person,  in  nature  of  a  petition  to  a  com- 
filictee  of  parliament,  to  any  other  person  ex- 
cept the  members  of  parliament,  may  be  pu- 
nished as  the  publisher  of  a  libel,  in  respect  of 
sock  a  dispersing  thereof  among  those  wh« 
have  nothing  to  do  with  it.  1  Hawk.  c.  74,  §  IS. 

But  onr  fbrward  barrister,  aged  and  infirm 
m  be  represents  himself  (which  compared  with 
bis  conduct,  is  the  keenest  sath«  that  could  be 
IHiggested  of  him),  ought  to  be  further  in- 
Mrbcled,  that  even  where  complaints  are  to  the 
kiiig  himself,  they  must  be  made  in  a  proper 
Mttd  regular  manner;  a  decenCy  is  to  be  ob- 
served, and  a  regard  always  bad  to  tbecha- 
laetart  aad  statktta  of  the  pttiOM  agaiMi  wkMi 
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snch  complnints  are  made.  In  IS  R.  9,  Rot 
FariiameiR,^  N^  45,  the  Commons  desired  tfaej 
might  noV'be  troubled  for  any  matter  that 
should  be  Contained  in  petitions  to  the  king  ; 
and  the  king  answered.  Let  every  man  com« 
plain,  so  itlie  with  law  and  reason.  It  is  law- 
ful therefbrev  no  doubt,  as  it  has  been  resolved, 
for  an^  sutfect  to  petition  to  the  king  for  re* 
dress,  in  an  humble  and  modest  manner,  wher^ 
he  finds  himself  agg^eved  by  a  sentence  or 
judgment;  for  access  to  the  sovereign  must 
not  oe  shut  up,  in  case  cif  the  subjects  distresses. 
But,  00  the  other  side,  it  is  not  permitted,  nn- 
der  colour  of  a  petition  and  refuge  to  the  king, 
to  rail  upon  the  judge  or  his  sentence,  and  fo 
make  himself  judge  in  his  own  cause,  by  pre* 
judging  it  before  a  re- hearing.  Hob.  290.  Yet 
sir  Rowland  Flaxing  was  committed,  and  deep- 
ly fined,  for  reporting  to  the  king,  that  he  could 
have  no  indifferency  before  the  Lords  of  the 
Council,  7  Feb.  18  Hen.  8.  So  likewise,  in 
the  time  of  Hen.  7,  sir  Richard  Terrets  was 
committed,  fined,  sent  to  the  pillory,  and  ad- 
judged to  lose  both  his  ears,  for  his  slanderous 
complaint  exhibited  to  the  king,  in  a  writteo 
book,  against  the  chief-justice  Fiiz  James. 
Which  Cases  are  cited  by  chief  ju^ytice  Mon- 
tague, in  the  Case  of  Wravnham  (who  was 
severely  punished  for  an  o^nce  of  the  same 
nature),  as  may  be  seen  in  this  Collection,  vol. 
2,  p.  1059.  Tn  these  may  be  added,  Jefle'a 
Case  in  the  King's- bench,  Mich.  6  Car.  Jefia 
was  indicted  for  exhibiting  an  infamous  libel, 
directed  to  the  king,  against  sir  Ed  want  Cokoi 
late  chief- justice  ef  the  KingN-bt^nch,  and 
agahist  the  said  court,  for  a  ju^giuen*  ci^'C'n  in 
the  said  court,  in  the  Case  of  Magdalei:  College, 
affirming  the  said  judgment  to  be  treason,  and 
calling  him  therein  traitor,  peijared  judge,  and 
scaniializing  all  the  professors  (if  the  law.  He 
fixed  this  libel  upon  the  great  gate  at  the  en- 
trance of  Westminster  hall,  and  in  divers  other 
places  ;  aD<l  being  hereupon  arraigned,  prayed 
that  counsel  might  be  assigned  him,  which  was 
granted ;  and  he  bad  them  ;  but  would  not  be 
ruled  to  plead  as  they  advised,  but  put  in  a 
scandalous  plea ;  and  insisting  ujiou  it,  affirmed 
he  would  not  plead  otherwise.  Whereupon  it 
was  adjudged  he  should  be  <M)mmitied  to  the 
marshal,  and  that  he  should  stand  upon  tba 
pillory  at  Westminster  and  Cheapside,  with  a 
paper  mentioning  the  ofience,  and  with  such  a 
paper  be  brought  to  all  the  courts  of  West- 
minster, and  be  continued  in  prison  until  he 
made  Ids  submission  in  every  court ;  and  that 
he  should  be  bound  with  sureties  to  be  of  good 
behaviour  during  his  life,  and  pay  1,000/.  fina 
to  the  king.    Cfo.  Car.  175,  6. 

What  now  shall  we  say,  or  what  must  be 
thought  of  one,  who,  while  be  pretends  to  great 
reading,  and  a  thorough  knowledge  of  these 
things,  could  yet,  in  the  face  of  a  court,  and  in 
defiance  of  its  authority,  and  indeed  of  all  au- 
thority, presume  to  justify  the  pubhcation  of 
the  most  audacious  libels,  against  that  very  go- 
yemment  under  which  he  was  breathing  tba 
sedition!  Apenon|WkO|asa«oiin0eUuratlair, 
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boastiug  at  the  same  tinie  of  havitif  sees  the 
practice  id  very  ^reat  coiiru,  would  dare  to 
oali  sach  pMblicatiODf  addrctscd  to  ike  people, 
the  jast  complaints  of  a  number  of  meo  who 
suffer  under  a  h%d  administration !  Sc^ae  of  tbe 
words  charged  in  the  information,  .|ind  which 
Mr.  Hamilton  offered  to  prove,  an^^.That  the 
law  was  at  an  end.  I  can't  tell  wl^M  proof  be 
had  to  give  of  this  fact ;  but  surttlf)if  bis  doc- 
trine were  to  prevail,  it  must  soon  be  tbe  case; 
and,  for  my  own  part,  1  will  confess,  1  have  not 
hitherto  beard  ot  any  thing,  in  that  province, 
which  looked  so  much  like  it,  as  that  such  a 
behaviour  should  not  only  go  unpunished,  but 
be  attended  with  public  rouaiGcenc^  aad  ap- 
plause. The  truth  is,  this  gentleman,  though 
stiled  a  barrister  at  law  in  the  order  of  the  com- 
mon-council of  the  city  of  New  York,  and 
which  title,  therefore,  I  have  likewise  given 
him,  seems  notwithstanding,  instead  of  main- 
tainiug  that  diaracter,  in  the  trial  before  us,  to 
be  rather  |iossessed  with  a  fit  qf  knight- erran- 
try, and  to  have  sallied  out  from  Philadelphia 
to  the  other  province,  with  a  full  resolution  to 
to  encounter  every  thing  that  was  law,  and  to 
level  all  to  the  ground  that  stood  in  his  way. 
liet  the  reader  then  lie  judge,  upon  the  whole, 
whether  he  comes  within  the  description  of  that 
mischievous  aoiinal  1  mentioned  towards  the 
beginning  of  these  sheets. 

AfVer  all,  I  il«iUcr  myself  it  will  not  be  ima- 
gined^ that  1  was  stimulated  to  these  hasty  ani- 
madversions by  a  principle  of  envy  to  Mr.  Ha- 
milton, or  any  disrespect  to  those  who  were 
pleased  to  patEpnize   his   performance,  since 


tbcv  are  utter  itrtngeri  to  me,  and  probably  . 
will  ever  remain  so,  Oo  tbe  contrary,  they 
may  believe  roe,  when  I  declare,  that  if  the 
one  had  really  merited  what  the  others  were  of 
opinion  he  did,  I  should  with  much  more  plea* 
sure  hate  signified  my  approbation  of  the  coa- 
duct  of  botli,  than  1  now  take  in  shewing  my 
disUke.  It  is  on  this  score.  Sir,  that  I  cannot 
conclude,  without  publicly  returning  my  share 
of  the  thanks  tliat  arc  due  from  the  fraternity 
to  your  friend,  the  |iolIte  author  of  the  former 
letter,  who  has  done  justice  to  the  bar  by  bia 
Remarks,  which,  in  my  humble  apprehension, 
are  worthy  of  any  gentleman  at  it,  either  here ' 
or  elsewhere.    I  am,  Sec,    iNOUs-BsriAMNicus. 

With  respect  to  Mr.  Hamilton's  mention  (p. . 
719),  that  *'  as  great  men  as  any  in  Britain  have 
boklly  asserted  that  tbe  mode  of  prosecuting 
hy  infoBuation  (when  a  grand  jury  will  not 
find  BUia  vera),  is  a  national  grievance,  and 
greatly  inconsistent  with  that  freedoni  which 
the  subjects  of  England  enjoy  in  most  other 
cases  \**  See  in  a  Note  to  sir  Wdliam  Williama'a 
Case,  vol.  IS,  p.  1369,  an  account  of  what 
passed  in  parliament  at  the  time  of  the  Revo- 
lution respecting  informations.  See,  also,  Pari; 
Debates,  vol.  19,  139. 548 ;  vol.  30,  p.  696 ; 
vol.  23,  p.  1069. 

The  proceedings  concerning  Informations 
ex  officio,  which  were  had  in  parlisment  at  the 
time  of  tbe  Rerolutioo,  are  noticed  in  the  Let*« 
ter  concerning  Libels,  \Varrants,  &c.  but  I  did 
not  recollect  this  when  1  prepared  sir  W.  Wil- 
liams's.Case. 


491.  The  Trial  of  Johx  Oliphant  and  others,  for  drinking  to  the 
Health  of  the  Pretender,  and  cursing  the  King:  1  George  I. 
A.  D.  1715.*  [Now  first  published  from  the  Records  of  Justi- 
ciary at  Edinburgh.] 


CoAiA  JusTiaiRiiE,  S.  D.  N.  Regis,  Tenia  in 
pnetorio  burgi  de  Edinburgh  vigesimo 
septimo  die  mensis  Junij  millesimo  sep- 
tingeutesimo  decimo  qulntn,  Per  bonora- 
biles  firos,  Adamum  Cockbiirn  de  Ormis- 
toun  Justiciarium  Clericum,  Domiuos 
Gilbertum  Elliot  de  Minto,  Jacobura 
Mackenzie  de  Roystoun  et  Gulielmum 
Caldcrwooil  de  PoUoun,  5Ia2^istros  Jaco- 
bum  Hamilton  de  Pancaitland  et  Davidem 
Erskine  de  Dun,  Commissiouarios  Jus- 
ticiarij  diet  S.  D.  N.  Regis. 

Curia  legittime  affirmata. 

Inlrmi* 

John  Olipkant,  Alexander  Ila/ion,  and  Mr. 
William  Runi$ai/,  present  baillies  of  Dun- 

♦  The  transcripts  of  this  and  the  three  follow- 
inc:  Cases  were  not  obtained  in  time  f«rr  insertion 
n  their  proper  chronological  order. 


dee :  Mr.  William  Lyon,  younger,  of 
Ogill,  town  treasurer  there,  and  Mr.  jTAo* 
mat  WilsoHy  vintner  there. 

Indicted  and  accused  at  tbe  instance  of 
sir  Dafid  Dalrymple  of  Hailes,  baronet,  his 
majesties  advocate  for  bis  hij^hnesses  interest, 
for  the  crime  of  drinking  the  Pretender's  health 
and  cursing  the  king.  In  manner  mentioned 
in  the  criminal  letters  raised  against  them 
thereanent.  Makeing  mention  that  where,  by 
the  kiws  of  Scotland  made  before  the  Union, 
particularly,  the  4tb  act  of  the  1st  session  of 
her  majestie  queen  Anne  of  blessed  memory, 
her  first  parliament,  intituled.  Act  anent 
Leasing- makers  and  Slanderers,  and  the  acta 
therein  recited,  and  by  the  laws  of  this  and  all 
well  governed  nations,  leasing  making  and 
uttering  of  slanderous  speeches,  tending  to  ex- 
cite sedition  and  alienate  the  affection  of  the 
leidges  from  his  majesties  person  and  govern* 
ment,  for  to  sett  up  and  encourage  the  raisbood 
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aD()  scaudfllous  pretcDtions  of  any  person,  to 
the  prejudice  of  his  mujestie,  his  estate,  his  just 
right  and  lawful  title  tu  tlie  crotvn  of  these 
realms,  sttreintv  up  thereby  bis  majesties  sub- 
jects to  niislikimg,  sedition  and  disobedience  to 
liis  majesties  just  authority,  especially  when 
the  same  or  any  things  tending  thereto,  is  done 
by  magistrats,  and  such  whose  duty  it  is  to 
punish  and  repress  such  practices,  are  crimes  of 
a  hainous  nature  and  severely  punishable  :  as 
'  also,  by  the  law  of  God,  of  this  and  all  other 
well  {j;overned  realms,  the  cursing  of  his  roa- 
jestie  is  a  crime  of  an  hainous  nature  and 
seTerely  punishable ;  yet  nevertheless  the  said 
John  Oliphant,  Alexander  Watson,  Mr.  Wil- 
liam Uamsay*  present  baitlies  of  the  town  of 
Dundie^  William  Lyon  younger  of  OgitI,  town 
treasurer  there,  and  Mr.  Thomas  Wilson  vint- 
ner there,  all  and  each  of  them,  shaking  off  all 
fear  of  God,  and  re^ird  to  his  majesties  laws 
.  and  authority,  and  in  manifest  contempt  of  his 
majesties  just  right  and  title  to  the  crown  of 
these  realms,  and  for  adrancinq^  and  abateing 
the  false  and  scandalous  pretentions  of  the  pre- 
tended prince  of  Wale<i,  who  now  styles  himself 
king  oi  Great  Britain,  or  king  of  England  by 
the  name  of  James  the  third,  or  king  of  Scot- 
land, by  the  nnme  of  James  the  eight,*  and  to 
excite  and  stirr  up  his  majesties  subjects  to 
misliking  and  sedition,  and  disobedience  to 
his  majesties  just  and  lawful  authority,  did 
upon  the  lOtb  day  of  June,  1714  years, 
being  the  said  Pretender's  birth  day,fgo  to  the 
cross  of  Dundie,  and  there  the  whole  persons 
above  named  and  each  of  them,  did  in  a  solemn 
manner  drink  the  said  Pretender's  health, 
uuder  the  title  of  king  Jat(^*9  the  eight,  thereby 
abserting  his  right  to  the  style  and  title  of  king 
of  these  realms,  in  opposition  to  his  majestic 
his  sole  and  undoubted  right  thereto,^  and  in 
nitinif'est  contempt  of  his  majestic,  although  the 
said  Jolin  Oliphant,  Alexander  Watson  and 
Mr.  William  Hamsay  were  then  councellors 
and  office  bears  in  the  said  burgh  of  Dundie  at 
the  time.  As  also,  upon  the  20lU  of  January 
last  by  past,  1715,  the  said  day  being  by  his 
majesty's  ro3'al  proclnmation,  appointed  to  be 
served  as  a  day  of  thanksgiving  for  his  ma- 
jesties peaceable  accession  to  the  thron  of  these 
realms,  when  some  well  affected  to  his  majesties 
person  and  government  for  a  farder  evidence  and 
demonstration  of  their  joy,  had  caused  ring  the 
bells  of  the  said  town  aVter  sermon  was  over, 
the  said  John  Oliphant  present  baillie  of  the 
said  burgh,  came  to  the  steeple  where  the  said 

*  There  is  a  story,  that  in  the  days  of  Jaco- 
bitism,  a  minister  of  the  Kirk  of  Scotland  being 
Jo  a  mixed  company  called  on  for  a  health 
hesitatingly  answered,  **  The  tonerue  is  an  un- 
ruly evil—James  third,  and  eight)i." 

■f  See  in  vol.  12,  p.  123,  a  report  of  the  Pro- 
ceedings relative  to  his  Birth. 

X  On  the  10th  of  June,  1714,  queen  Amie 
was  upon  the  throne  ;  as  is  stated  in  the  pro- 
gress of  the  Case.  She  died  on  Aug^ust  1,  in 
that  year. 


bells  i|in*e  ringing,  and  in  an  insolent  and  rude 
manner,  asked  at  those  ringing  the  said  bells, 
in  these  words,  God  damn  you,  who  gave  yoa 
orders  to  ring  the  bells?  and  whtn  it  was  an- 
swered by  some.  That  they  were  ringing  the 
bells  in  honour  of  king  George,  the  said  John 
Oliphant  replyed,  God  danm  king  George's 
blood  and  yours  both,  and  immeiliately  in  a 
violent  manner  stopt  all  furder  ringing  of  the 
said  bells.  From  all  which,  the  said  John 
Oliphant,  Alexander  Watson,  Mr.  William 
Ramsay,  William  Lyon  younger  of  Ogill,  and 
Mr.  Thomas  Wilson,  were  all  guilty  actors  art 
and  part  of  the  forsaid  crime  of  drinking  the  said 
Pretender's  health,  nnder  the  title  of  king 
James  the  eight  in  manner  above  lyhelleo. 
And  the  said  John  Oliphant  guilty  of  carsinc^ 
his  majestie  also  in  manner  ly belied.  Which 
being  found  proven  by  the  verdict  of  an  assyse, 
before  the  lords  justice  general,  justice  clerk* 
and  commissioners  of  justiciary,  they  and  each 
of  them  ought  to  be  punished* severely,  to  the 
example  and  terror  of  others,  to  commit  the 
like  in  time  coming. 

Pursuers. — Sir  James  Stetrart,  his  majesties 
solicitor  for  his  higbness's  interest. 

Procurators  in  drfence.-^f^r  James  Nasmilh^ 
Mr.  Jrimfs  Grahame^  Mr.  Char  Us  Erskine^  Ad- 
vocats. 

Informations  ordered  28th  June  1715. 

Information  for  his  Majesties  Advocat  for 
his  highness  interest, 

"  AGAINST. 

John  Oliphant,  Alexander  Watson,  and  Mr. 
William  Ramsay ,  present  baillics  of  the 
town  of  Dundie,  William  Lyon  yountrer 
of  O^ill,  town  thesuurer  there,  and  Mr. 
Thomas  Wilson  viutiner  there. 

The  persons  above  named  being  indited  and 
accused  at  the  instance  of  his  majesties  advocat, 
upon  the  law  of  this  and  all  other  well  governed 
realms,  and  upon  the  4th  act  of  the  1st  session 
of  her  majesties  queen  Anne's  1st  parliament, 
aneot  leasing  making  and  slandering,  and  the 
acts  thcrem  recited,  ?br  having  upon  the  10th 
of  June  1714  years,  gone  to  the  cross  of  Dun- 
dee, and  there  in  a  solemn  manner,  drunk  the 
Pretender's  health,  under  the  style  and  tytle 
of  king  James  tlie  eight,  in  manifest  contempt 
of  the  laws  and  acts  above-mentioned,  and  of 
his  majesties  lawful  right  title  and  authority. 
And  also  )he  said  John  Ojipliant  for  having 
upou  the  twentieth  of  January  last,  in  manifest 
contempt  of  the  law  of  God,  the  laws  of  this, 
and  all  other  well  governed  realms,  maliciously 
and  wickedly  cursed  his  majestie  king  George 
by  praying  God  to  damn  his  blood,  as  is  more 
particularly  contained  in  the  inditement. 

It  was  acknowledged  in  defence  of  the  pan- 
nells.  That  the  first  crime  lybelled,  was  not 
punishable  by  any  other  act,  than  that  made 
since  the  Union  in  the  sixth  of  queen  Anne, 
by  which  act,  there  being  a  new  punishment 
introduced  for  «ritDe8  of  this  nature,  viz.  per- 
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•ODfl  f^ilty  of  the  crioaet  lybellef],  sbould  inourr 
tbe  pAins  of  Praemunire,  that  thereby  the  acts 
related  to  tbe  inditemPDt,  luuat  be  understood 
to  be  repealled,  and  this  statute  of  tbe  6ih  of 
tbe  queen  not  being  lybelled  on,  tiie  lybel  must 
fall. 

To  which  it  is  answered.  That  the  said  act  of 
the  6tb  of  the  queen,  can  ne? er  be  understood 
IB  any  manner  to  derogat  from  the  Uws  and 
actn  of  parliament  made  in  Scotland  before  tlic 
Union,  anent  leasing  making  and  slanderers, 
jmd  far  less  to  the  laws  of  all  nations,  as  well 
as  of  this  kingdom,  againwt  speeches  uttered  in 
contempt  of  ihe  go? ernment,  and  licenciously 
reflecting  upon  its  proceedings,  which  directly 
tends  not  only  to  the  dbturbance  but  utter  dis- 
solution thereof,  for  do  new  law  that  is  con* 
aistent  with  laws  formerly  made,  is  efer  un- 
derstood to  abrogate  former  laws,  unless  such 
a  provision  be  expressly  contained  therein,  and 
it  can  never  be  alledged,  that  this  act  of  the 
sixth  of  the  queen,  which  properly  concerns 
only  one  crime,  the  direct  premeditate  wilful 
auff  malicious  dcu}ol  of  the  sovtraigu's  right, 
and  a  dirtf*ct  aiiserting  of  the  right  of  another, 
is  any  way  es  inconsiAtont  with  the  laws  and 
acts  of  parliament  upon  which  the  iiidilement 
is  founded,  which  concern  all  expressions, 
which  either  directly  or  by  consequence  im- 
port a  contraverting  of  the  soveraign's  title  or 
the  government's  legal  proceedings,  and  so  tend 
to  the  raising  jealousies  betwixt  tbe  govern - 
Blent  ami  the  subjeot,  and  to  excite  tbe  subject 
to  sedition,  and  are  fnmed  in  such  extensive 
terms,  as  do  comprehend  most  of  the  crimes 
that  are  cooimitied  by  word  or  wryte  against 
tbe  soveraigne,  their  crown  or  dignity,  or  the 
peace  and  quiet  of  their  government,  which 
appears  from  the  very  narraiive  of  the  fourth 
act  of  the  first  session  of  queen  Ann's  first  par- 
liament, uhere  tbe  said  act  narrates,  thst  in 
respect  of  ttie  generality  of  the  saids  acts 
therein  rc*cited,  and  the  various  construction 
that  the  same  may  admilt,  therefore  the  capital 
punishment  is  altered  to  an  arbitrary  one, 
which  is  a  plain  indication,  that  the  parliament 
looked  upon  tbe  saids  a'ts  to  comprehend  many 
cases  not  therein  exprest ;  and  therefore 
thought  fitt  rather  to  restrict  the  punishment 
than  to  limit  the  sense  and  import  thereof,  to 
the  express  cases  therein  contained,  so  that  it 
is  needless  to  insist  funlcr  upon  a  matter,  so 
▼ery  plain  in  itself,  and  what  has  ever  been 
held  as  a  principal,  that  no  new  act  of  parlia- 
ment derogates  firom  former  acts,  except  where 
the  hist  is  inconsistent  with  the  tbrmer,  or  ex- 
pressly rescinds  it. 

It  was  again  alledged  for  the  pannals,  that 
drinking  of  the  Pretender's  health  under  the 
style  and  title  of  kin^^  James  the  eight,  does 
not  fall  under  any  ot  the  acts  of  parliament 
anent  leasing  marking,  upon  which  the  iodite- 
ment  is  founded. 

To  which  it  is  answered,  That  the  fact  here 
charged  against  the  pannells,  is  not  only  pu- 
Dishable  though  there  were  no  such  acts  of 
parliament  are  lybelled  upon,  as  being  aa  af* 


front  and  indignity  done  to  tbe  girreroment 
and  standing  laws  thereof,  by  asserting  the 
riffht  and  tiue  of  the  crown,  to  belong  to  any 
other  than  the  soveraign,  then  vested  with  the 
exercise  of  the  government,  but  this  crime  as 
lybelled  will  be  found  without  any  streacbed 
inferences,  to  be  attended  with  all  the  "bad  can- 
sequences  that  our  law  has  studied  so  anxiously 
to  urevent  by  the  foresaid  acts,  for  the  fact  as 
laid  in  the  lyuel,  is  an  express  owning  of  the 
Pretender  as  the  rightfull  lung  of  these  realms* 
by  drinking  of  his  nealtb  under  that  title  and 
designation  of  king,  which  is  not  only  declared 
by  the  standing  law  to  be  usurped  upon  to  the 
dishonour  of  his  present  msjesfie,  his  just  right 
and  title  which  stands  upon  the  same  ibnnda* 
tion  with  that  of  her  late  majesCie,  but  is  also  a 
little  inconsistent  and  incompatible  with  hia 
miyesties  undoubteil  right  and  title  to  the  crown 
of  these  rf»lms,  and  a  virtual  denyai  of  the 
same,  and  charging  the  government  with  usur« 
nation  and  mal-administration  of  the  highest 
kind,  seeing  the  regal  power  in  monarchic  go- 
vernments, being  a  jtu  individuum^  if  the  right 
to  govern  be  not  in  the  porson  of  him  that  naa 
the  exercise  of  tbe  same,  and  the  right  to  suc- 
ceed do  not  justly  belong  to  him,  upon  whom 
tbe  same  is  settled,  both  the  exercise  of  tbe 
government  by  tbe  person  not  justly  intituled 
thereto,  and  the  very  deed  of  settlement  itself 
u|)on  the  successor,  to  witt,  his  present  ma- 
jestie,  cannot  be  looked  uj>on  as  any  tbinjg 
else  but  usurpation,  and  her  late  miyestie 
being  uoduubtedly  in  tbe  exercise  of  the  royal 
power,  tbe  denying  of  her  right  to  the  same, 
er  asserting  the  said  right  to  be  in  4l>e  persoa 
of  another,  is  by  a  direct  consequence  tin  as- 
sert, that  her  majestu»  government  was  usur- 
pation, unjust,  and  without^ny  right  or  title, 
which  can  never  be  denyed  to  be  a  practice  that 
expressly  falls  under  tbe  laws  lybelled  on,  for 
what  more  scandalous  and  slanderous  speech 
can  be  uttered  against  a  Foveraign  and  their 
government,  than  to  tax  them  with  usurjia- 
tion,  which  is  not  only  to  usurp  the  right  of 
another,  but  to  assume  a  power  '  vi  et  fraade,* 
wbtch  they  have  no  right  to  over  a  free 
people. 

\VIiat  can  more  naturally  tend  to  excite  se- 
dition and  disturb  the  quiet  and  peace  of  the 
soveraign  and  government,  than  to  quarrel 
and  deny  their  right  to  the  alledgence  and 
obe«lience  of  their  subjects,  and  the  successor^ 
r^bt  to  the  ssme  allctlgiance  upon  the  demise 
of  that  soveraigne,  or  assert  the  right  to  bcking 
to  another,  or  can  there  be  a  more  express 
setting  up  and  encouraging  xhe  false  and  scan- 
dalous pretentious  of  another,  to  the  prejudice 
of  the  soveraign's  just  right  and  title,  than  by 
owning  a  perjiun  attainted  hv  our  laws,  as  king 
and  Koveraiifne  of  these  domtnions,  and  drinking 
bis  health  as  such,  and  that  even  by  uiagistrats 
and  conncellors  of  a  burgh,  whose  office  it  ia 
not  only  to  suppress  and  punish  such  prac- 
tices, but  by  a  dutifull  and  loyal  behaviour  to- 
wards their  lawful  soveraign  to  encourage 
those  imder  their  inspection  to  a  dae  sub- 
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mistioB  and  obedicDce  to  their  lawful  lofe- 
raiffae. 

ft  was  further  alledgedy  that  the  crime  Ir- 
belled*  of  drinking  of  the  Pretender's  healtn, 
can  nerer  be  said  to  be  done  to  the  dishonour 
of  his  m^estic,  or  to  the  prejudice  of  bis  go- 
▼ernnent,  seeing  the  same  is  ly belled  to  bare 
been  committed  in  the  late  queen's  reigne. 

Which  Defences  though  very  tbino  and 
weak,  that  it  scarce  merits  any  answer ;  but 
seeing  the  procurators  for  the  pannells,  did  so 
much  insist  upon  it,  It  is  answered ;  That  it  is 
a  known  maxime,  that  the  crown  never  dyes,  so 
that  crimes  committed  by  any  persons  against 
the  honour  and  dignity  thereof,  is  always  punish- 
able by  these  laws,  that  fence  and  screen  the 
same  against  the  facts  and  deeds  of  sul)iects, 
that  may  tend  to  the  prejudice  thereof,  b&iides 
the  crime  lybclled  is  not  of  the  nature  of  a  per- 
ional  injury  against  the  soveraigne  then  reign- 
ing, cousidered  in  a  personal  capacity,  but  is  a 
crime  directly  against  the  ver^  right,  by  which 
her  late  majestic  was  vested  wuh  a  regal  power, 
and  if  this  defence  for  the  pawiell  proved  any 
thing,  it  should  prove  too  much,  for  by  the 
same  rule,  a  person  that  in  the  late  queen's 
time  should  have  write  expressly  against  her 
title^  charging  her  with  uniust  usurpation,  and 
arraigning  tlie  Acts  of  Settlement  by  which  she 
then  reigned,  and  his  present  mijostie  does  now 
reigne,  would  escape  all  punishment  if  the  de- 
fence now  proponeii  was  good.  9do.  The  crime 
Jybelled  being  expressly  against  tlie  laws  and 
acts  of  parliament  founded  on,  the  prosecution 
of  the  said  crime  is  always  competent,  seeing 
the  same  is  not  personally  against  the  sove- 
reign, but  against  the  law,  the  legislative  and 
the  whole  society  itself,  and  whatever  is  done 
in  prejudice  of  her  late  majesties  title,  was  not 
only  a  crime  against  those  who  at  that  lime  bad 
the  exercise  of  'the  government,  but  even 
against  the  very  settlement  and  constitution  it- 
self, by  which  his  ninjestic  now  possesses ; 
and  surdy  none  wiJ  deny,  but  ttiat  n'any  per-' 
•on  should  positively  now  assert  that  her  late 
majestie  had  no  rijz^ht  or  title  to  govern,  but  he 
would  be  guilty  of  a  crime,  and  yet  if  the  de- 
fence proponed  by  the  pannells  ivcre  good,  it 
would  hold  much  stronger  in  such  a  case,  see- 
ing it  might  be  said,  that  snch  a  crime  was  not 
cummitt^  against  his  majestie,  but  only  con- 
cerned a  |»erson  that  was  not  in  beini^f,  which  at 
first  sight  appears  so  very  weak  and  frivolous, 
that  to  insist  turther  upon  it,  were  to  undertake 
to  prove  that  the  sun  always  shines  at  mid-day. 
But  to  conclude,  the  pannells  by  committing 
the  crime  lybelled,  became  <lebitor8  to  the  law, 
which  debt  can  never  he  understood  to  be  dis- 
charged by  the  death  of  the  soveraigne  then 
reigning. 

It  was  alledged  again  for  the  pannells.  That 
the  lybell  being  founded  on  so  many  acts  of 
parliament,  the  same  ought  to  hare  concluded 
with  the  particular  pains  mentioned  in  the  said 
acts.  But  so  it  is,  that  the  ly  bel  only  concludes 
in  general,  that  the  pannels  ought  to  be  severely 
punished,  which  conclusiofi  is  not  reUvant. 
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To  which  it  is  auRwercd,  Thnt  the  lybel  be- 
ing founded  on  the  pains  of  nations,  to  which 
no  particular  statutory  punishment  can  be  ad- 
jecteil,  but  there  th^  punishment  must  be  de- 
termined *  ex  arhitrio  judicis,'  and  upon  the 
acts  of  lea:.ing  making,  which  now  are  restrict- 
ed to  an  aH»itrary  punishment,  the  lybel  could 
have  no  other  conclnsion  than  a  general  one, 
seeing  the  law  has  leA  it  <  in  ariiitros  judicis,' 
to  indict  a  punishment  suitable  to  the  demerit 
of  the  crime,  which  is  not  only  judged  from 
the  way  and  manner  of  comtnitiing  the  sam)? ; 
but  likewise  by  the  character  and  circumstances 
of  the  persons  by  whom  the  same  was  com- 
mitted. And  seeing  the  crimes  lybelled  are 
directly  a  disowning  of  the  soVeraign's  just 
right  and  title  to  govern,  and  asserting  the 
said  right  to  be  in  the  pei*son  of  another,  and 
that  by  magistrats  and  public  office-bearers  ifi 
a  bur^h  royal,  it's  not  doubted,  but  for  one 
part  of  the  punishment,  the  lords  upon  their  1>e- 
lug  convict  of  the  said  crime,  will  find  it  just, 
for  the  security  of  his  majesties  government, 
for  the  peace  and  quiet  of  his  subjects,  and 
for  the  vindication  of  his  honour  and  dignity 
to  punish  them  by  the  deprivation  of  their 
present  offices,  and  declaring  them  incapable 
m  all  time  coming  ;'  as  having  rendered  them- 
selves unworthy  of  such  an  l^nour  and  trust, 
not  only  by  tfic  affront  done  to  his  majestie 
and  the  government,  but  by  a  practice  so 
contradictor}'  unto,  and  inconsistent  with  the 
solemn  oaths  and  engagements  that  they  are 
under  to  the  government,  by  having  taken  the 
oaths  required  by  law.  In  which  how  sincere 
they  have  been,  will  appear  from  the  proof 
of  the  crimes  lybelled.  • 

As  to  that  part  of  the  inditement,  that  relates 
to  John  Olipuant  having  cursed  the  king,  the 
same  as  lybelled  is  so  mcontestably  relevant 
from  the  law  of  God,  and  of  all  nations,  that 
all  the  defences  that  was  offered  for  him  being 
a  deiiyal  of  the  fact,  it  is  needless  here  to  say 
any  further  upon  it,  but  to  leave  it  to  the  proof. 
In  respect  whereof,  &c.       James  Stlwart. 

Information  for  John  Olipkant,  Alrjandtr 
Watson y  and  Mr.  William  Ramsey ^ 
baillies  of  the  town  of  Dundie ;  William 
Ltfon^  younger,  of  Ogill,  town  theasu« 
rer,  and  t^lr.  J'komai  Wilton^  vintner 
there,  Pannells: 

AOAIKBT 

His  Majetiies  Advocat/ for  bis  Highness  in- 
terest, Pursuer. 

His  Majestic's  Advocate  has  been  pleased  to 
convetfn  tlie  persons  abovcnaroeil,  as  pannells, 
upon  a  lybell,  narratincf,  that  by  the  laws  of 
Scotland,  before  the  Union,  leasmg  making, 
and  uttering  of  slanderous  speeches  tending  to 
alienatUie  affections  of  the  subjects,  from  his 
present  rnajesties  person  and  government,  set- 
ting up  the  false  and  seandalous  pretensions  of 
any  person  to  the  prejudice  of  his  present  ma- 
jestie, his  estate  and  just  and  lawfiij  title  \o  the 
crown  of  these  realms,  and  thereby  stirring  hia 
majesties  subjects  to  diiliking,  sedition  and  dis« 
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obedience  to  hit  preseDt  majesticf  just  autho- 
rity, are  crimea  ofa  heinona  nature.  And  aub- 
auminfif,  that  the  pannells  in  contempt  of  hia 
miyeatica  just  right  and  title  to  the  crown,  and 
fbr  advancing  the  pretenaiona  of  the  pretended 
prince  of  Wales,  who  now  atjies  himaelf  king 
of  Great  Briuin,  or  king  of  Scotland,  by  the 
name  of  Jameathe  eight,  and  to  stirr  up  his  pre- 
sent majesties  aubjecta  to  misliking  and  disolie- 
dience  to  his  majesties  just  and  lawful  autho- 
rity, did  upon  the  10th  of  Jane  one  thousand 
ueren  hundred  and  fourteen  yeara,  at  the  Crosa 
of  Dundie,  in  a  solemn  manner,  drink  the  said 
Pretender's  health,  under  the  title  of  king 
James  the  ei^ht,  thereby  asserting  bis  ri^ht  to 
the  stile  and  tale  of  king  of  these  realms,  m  op- 
position to  his  present  majestic  his  sole  and  un- 
doubteil  right  thereto,  and  in  manifest  contempt 
of  his  present  majestic. 

It  aflorda  a  great  pnjbdioe  againat  1y bells  of 
this  nature,  when  the  proaecntton  is  so  long  a 
time  delayed,  and  when  the  informers  them- 
selves fail!  to  appear  aa  parties.  If  true  zeall 
for  the  lawful  gorernment,  had  been  the  motive 
of  this  delation,  what  hindered  the  immediat 
prosecution  ?  The  proof  of  the  alleadged  fact, 
irould  certainly  have  been  clear,  the  more  re- 
'cent  the  tryal  was ;  and  the  informers  will  not 
own,  that  the  delay  of  giving  information  was 
to  endeavour  to  make  the  proof  clearer.  Nei- 
ther shall  the  pannells  take  up  the  lorda'  time, 
with  exposing  the  practices  has  been  naed  tO'» 
wards  this  end ;  they  shall  content  themselves 
vith  denying  the  ly oel,  as  they  have  already 
judicially  done,  and  proceed  to  examine  the  re- 
levancy of  the  same. 

The  lybel  as  the  lords  perceive,  is  laid  upon 
the  statutes  touching  leasing  making,  the  pu- 
nishment whereof  by  our  law  was  capital,  as  it 
was  likewise  declared  to  be  in  England,  in  the 
re^e  of  king  Henry  the  eight.  Anno  25mo. 
cap.  99.  entituled,  *•  Act  concerning  the  khig's 
8uccesrion,"  but  of  lata  our  law  witn  respect  to 
the  punishment,  has  received  an  alteration  be- 
fore the  Union,  as  appears  by  the  statute  upon 
which  tbia  lybel  is  founded.  And  that  the  aub- 
jecU  of  both  nations  might  be  afler  the  Union 
uiider  the  aame  laws,  which  concern  public 
right,  policy  and  civil  government  in  the  terms 
oTthe  eighteenth  article  of  the  treaty,  and  that 
crimes  c«  this  nature  and  the  method  of  prose- 
cuting might  be  more  ascertained,  there 
sNu  an  act  made  in  the  parliament  of  Great 
Britain,  anno  sexto  Annie  regime,  whereby 
it's  enacted,  That  any  words  spoken  against  the 
queen,  or  towards  the  abateing  the  right  or 
title  of  the  pretended  prince  of  Wales,  who 
styles  himself  by  the  title  of  king  James  the 
eight  of  Scotland,  must  he  malicious  and  direct. 
And  it  is  provided,  that  no  person  shall  he  pro- 
secute in  vertue  of  that  act  for  any  wonls 
spoken,  nnless  information  of  such  words  be 
given  upon  oath  within  three  dayes,  and  the 
lirosecution  be  within  three  months  aAer  sudi 
tnfonnation. 

It  will  not  be  doubted,  but  this  act  super- 
csedid  all  former  laws  in  England,  agaiost 


crimes  aryseing  from  words  spoken,  or  slair* 
derous  speech,  and  that  aAer  the  same  past  into 
a  law,  no*  person  could  be  indicted  upon  any 
former  acts,  where  the  punishment  might  bt 
more  rigorous  than  that  of  Premunire,  annexed 
to  the  crimes  contained  in  thia  act,  and  if  ths 
act  made  in  Scotland,  restricting  the  capital 
punishment  had  not  passed,  it  would  certamly 
have  appeared  very  much  out  of  the  wajr*  to 
have  brought  a  ly  bell  upon  the  crime  mention- 
ed in  the  British  act,  concluding  a  capital  pu- 
nishment, from  the  said  old  S<^ts  acts.  And 
therefore  the  nannells  did  plead,  that  tbia  Bri- 
tish act  of  parliament  did  virtually  abrogate  all 
former  laws  touching  the  crimes  therein  men- 
tioned, which  might  have  been  previously  in 
force  in  either  kingilome.  For  it  cannot  be  al- 
leadged, that  the  late  Sa>t9  act  touching  leasinp^ 
making,  if  it  comprehends  the  crimeTybelledp 
could  be  preserved  from  this  alteration  by  the 
latter  British  statute,  upon  account  that  it  in- 
troduced a  more  mild  punishment,  and  if  the 
British  statute  made  an  alteration  of  the  for- 
mer law  in  either  kingtiome  as  to  any  point, 
then  certainly  it  altered  the  whole,  particularly 
with  respect  to  the  manner  of  prosecution, 
that  no  person  should  be  indited  for  words  spo- 
ken, unless  information  of  such  words  be  given, 
upon  oath  within  three  dayes,  and  the  prose- 
cution for  such  offence  within  three  rooneths. 

And  if  it  was  otherwise,  this  incongruity 
must  follow,  that  the  subjects  of  Scotland  mny 
be  indited  for  the  same  crime  upon  old  Scots 
laws,  and  likewise  upon  the  British  act,  whilst 
the  subjects  of  £ngfand  could  only  be  tried 
upon  the  fhct  contained  in  the  lybel,  by  the  lato 
British  act,  which  cannot  be  well  supposed. 

It  was  answered  fbr  the  pursuer.  That  to  the 
abbrogating  of  a  former  law,  there  is  required 
an  express  clause  in  the  subsequent. 

9do.  That  the  late  British  act  statutes  only 
upon  one  crime,  and  ao  cannot  be  understood  to 
aobrogate  the  law  against  leasing  makers  and 
slanderers  of  the  soveraign,  which  may  he  dona 
by  many  other  ways  and  expressions,  than 
these  in  the  Briti&h  act. 

It  is  replied.  That  there  is  no  law  which  re- 
quires the  alteration  of  former  laws,  to  be  by 
express  words,  a  contrary  practice  with  us 
abbrogates  a  former  law,  by  turning  it  to 
desuetude  from  the  implied  alteration  of  the 
legialators  will.  *'  Nam  quid  interest  suffragiis 
populns  voluntatem  suain  declaret,  an  rchuit 
ipsis  et  factis."  And  what  more  express  de- 
claration of  the  legislators  will  can  he  required 
for  the  alteration  of  a  former  law,  than  to  sta- 
tute U|ion  the  crimes  forbid  by  these  former 
laws,  and  introduce  a  new  punishment  and 
manner  of  prosecolion,  **  Non  est  novum  ut 
posteriores  JjtM  and  priores  trahantur  ideo, 
qua  anteriores  Leges  ad  posteriores  tralusitatura 
est:  Et  semper  quasi  hoc  legibus  in  esse  credi, 
opportet,  ut  ad  eas  quoquc  personas  et  ad  eas 
res  pertinent,  quie  quandoque  similes  erunt,'* 
I.  26,  et  27,  ff.  de  Legibus.  [I  have  followed 
the  MS.]  *• 

And  it  imports  aotthat  leasing  making  aad 
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•landeringf  of  the  sofenlfne  may  be  by  seTcral 
other  woras  and  oxpretsioDs,  than  these  men- 
tioned in  the  late  statute,  and  that  it  is,  the  pnr* 
•ners  have  not  cootroferted,  therefore  it  fol- 
lows, that  as  to  this  crime  and  expressions 
from  whence  it  is  drawn,  the  legislati?e  has 
made  an  alteration,  as  to  the  manner  of  prose- 
cution, which  not  being  answered,  the  lybel 
cannot  be  sustained. 

The  second  defence  proponed  for  the  pan- 
nells,  was,  That  tlie  dnnkmg  the  Pretender's 
health  under  the  title  of  king  James  the  eight, 
does  not  fall  under  the  description  of  the  acts 
against  leasing  making,  for  this  statute  121 
j£>bert  the  first,  is  defined  to  be  the  iuTenting 
of  rumours  between  the  king  and  the  people, 
which  the  fact  lybelled  on  cannot  be  said  to  be ; 
and  this  will  appear  from  the  lybel  itself,  where 
the  crime  is  not  laid  to  be  in  drinking  the  health, 
but  in  pronouncing  the  words,  which  properly 
•peaking  is  no  affirmation,  but  a  compellation; 
and  therefore  the  only  argument  that  can  be 
effered  for  supporting  the  lybel,  is,  that  desig- 
nation of  any  person  by  the  name  of  king  James 
the  eight,  implies  an  affirmation,  that  uie  per- 
aon  so  designed  has  right  to  the  crown  of  tnese 
realms.  But  then  this  is  only  bv  an  innuendo 
or  inference  which  ought  not  to  be  admitted  in 
criminal  lybells,  and  this  the  pursuers  have 
been  so  far  aware  of,  that  they  neither  said  in 
their  lybel,  that  the  pannelb  did  directly  or  ma- 
liciously or  advysedly  pronounce  these  words. 

But  further,  the  drinking  of  any  persons 
health,  under  whatsoever  designation,  can 
nerer  'be  reckoned  the  Inventing  of  rumours 
between  the  king  and  bis  people,  nor  any  false 
nor  slanderous  speech  of  the  soveraigne,  be- 
cause there  is  nothing  spoke  of  the  soveraigne, 
but  of  a  third  fiarty. 

The  pursuers  answered  that  the  giving  of 
title  of  king  to  any  person  implies  likewbe  the 
asserting  of  his  rignt,  and  that  assertion  does 
again  imply,  that  the  rightful  soveraigne  has 
\ko  right,  than  which  there  can  not  be  a  more 
dangerous  rumour  and  false  slander  tending  to 
aedition,  and  stirring  up  the  people  to  disly  ke  of 
his  majesties  person  and  government. 

It  is  replied,  That  crimes  are  not  to  be  made 
Up  by  implications,  and  tliere  is  no  crime  that  is 
more  clearly  hedged  in  from  streeches  and  innu- 
endos,than  the  crime  of  leasing  making,  the  very 
law  upon  which  the  crimes  is  founded,  complains 
that  the  law  touching  the  same  have  been 
Jyable  to  streeches ;  and  the  declaration  of  the 
estates  containing  the  Claim  of  Right,  and  ofier 
of  the  crown  to  king  William  and  queen  Mary, 
■etts  it  down  as  one  of  the  articles  of  king 
James  the  seventh  his  forfaulture,  that  he 
caused  pursue  several  persons  upon  streeches 
of  old  and  obsolet  laws,  and  the  particulars  sett 
down  in  that  article  shews,  that  the  streeches 
there  complained  of  concern  the  laws  against 
leasing  makin^^,  so  that  if  the  words  lybelled 
jiipon  are  no  direct  slander  of  the  aoveraigne  to 
the  people,  or  the  inventing  of  a  falsa  rumour 
of  tue  aoveraisp,  no  imphcation  or  innuendo 
«ui  be  idnltM  to  maks  op  thii  crinMi  and  that 


the  fact  lybelled  does  not  directly  fall  under 
the  acts  lybelled  upon,  has  already  appeared. 

The  pannells  alleadged  in  the  third  place, 
that  the  lybell  is  altogether  irrelevant  and 
incept,  in  so  far  aa  it  mentions  the  fact  to  ba 
committed  against  his  present  majestic,  and  to 
the  prejudice  of  bis  bignness  and  estate  and  hia 
just  and  lawful  title  to  the  crown.  And  in  an- 
other part  of  the  lybell,  it  is  said  to  be  against 
his  majesties  sole  and  undoubted  right,  to  the 
crown  of  these  reahns ;  whereas  it  appears, 
from  the  lybell  itself,  that  the  crime  is  said  to  ha 
committedTupon  the  lOth  of  June,  1714,  before 
his  miyesties  happy  accession,  and  therefore 
cannot  be  said  to  be  committed  against  hit 
miyestie,  who  at  that  time  had  only  a  presump- 
tive right,  and  consequently  not  the  sole  and 
undoubted  right,  which  includes  possession. 

It  was  answered  for  the  pursuer,  That  the 
crown  never  dies,  so  that  crymes  committed 
against  the  crown  and  dignity  of  the  crown, 
are  always  punishable ;  and  the  crime  lybelled 
not  being  of  the  nature  of  a  personal  injury 
to  the  soveraign  raiding,  but  against  the  right 
with  which  her  majestic  was  vested,  the  suc- 
cessor his  present  majestic  and  officers,  are 
well  intitled  to  prosecute  the  offences. 

3do.  It  could  not  be  doubted,  if  any  persoa 
should  now  impugn  her  late  majesties  right,  a 
lybell  could  be  competently  brought,  b^ose 
the  successors  right  depends  upon  the  prede« 
cessors  right. 

To  this  the  pannells  reply.  That  the  pursuere 
mistake  their  own  lybel,  which  does  not  pro- 
ceed as  if  the  crime  were  committed  against 
the  queen,  hut  against  his  present  majestic. 
And  therefore,  that  the  crown  dyes  not,  has  no 
import  in  this  question,  which  resolves  simply 
into  this,  whither  or  not  words  spoken  against 
the  late  queen,  can  be  said  to  be  against  the 
king?  so  as  to  infer  the  crime  of  leasing 
I  making,  or  the  inventing  or  spreading  of  ru- 
mours against  his  present  majestic,  who  waa 
not  king  at  the  time.  For  this  is  the  lybel, 
and  upon  the  resolution  of  this  question,  the 
whole  lybel  depends,  for  certainly  it  is  not 
leasing  making,  as  defined  by  our  statutes,  0 
spread  rumours  or  false  and  sUuderous  speecbee 
amongst  subjects. 

And  wbereaa  it  is  alledged,  that  the  lybel 
bears,  that  the  fact  was  committed  in  opposition 
to  his  miyesties  title  to  the  crown,  and  conse- 
quently to  the  Act  of  Settlement  and  bis  majea* 
ties  succession. 

But  this  is  a  very  strained  inference,  and 
seems  to  be  contradicted  by  the  lybel  itself, 
which  mentions  hia  OMJesties  sole  and  undoubt* 
ed  right  to  the  crown,  and  consequently  could 
never  be  meant  of  hia  right  of  succession  which 
was  only  in  spc.  And  elsewhere  it  is  said,  that 
the  fact  lybelled,  does  tend  to  alienate  the  af- 
fection ot  the  subject  from  his  majesties  person 
and  government,  which  could  never  be  applyed 
but  to  the  soveraigne  reigning  at  committing 
the  fact,  and  not  to  his  majestic,  whose  happy 
accession  waa  aoroe  time  thereal\er. 

And  the  pretenoty  that  speeches  against  the 
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late  qaeen  and  g^vernmenl  now  ottered  might  i 
be  punifbeil,  is  notbiog  to  the  present  |Jur|N»e,  I 
far  this  their  lordships  aees  is  not  the  fact  laid  ' 
in  the  lybel. 

9dly.  The  law  is  plain  as  to  this  point,  that 
leasiiifjr  making  may  be  by  slandering  the  kings 
priHteuitora,  but  then,  that  slandering  mast  be 
in  the  reign e  of  his  majestie,  whose  o6icers 
pnrflite,  and  mu^t  not  aryse  from  a  fact  alleadg- 
ed  committed  in  tbe  su€eedin«^  reigne. 

3tio.  Thin  aryseu  from  the  disposition  of  the 
oonmHrn  law,  tuuchitig  blander^  and  injuries, 
ffor  Ifaiiii*^  making  is  nothing  but  an  injurious, 
scandalous  and  slanderous  speech  against  the 
soveraii;iie  ;  and  so  is  by  our  lawiers,  particu- 
larly by  sir  George  Mackenzie,  treated  under 
the  title  d^  injuriU:  and  ahhough  the  crime 
is  lug  Illy  aggravated  by  tbe  quality  of  tbe 
person  aufainst  whom  it  is  committed,  and 
tiie  puui'ilmient  annexed  to  the  crime  there- 
fore ma<Ie  more  severe,  yet  it  still  retains 
the  nature  of  injuries.  And  by  the  common 
law  ii\  expressly  dilermined,  *  iujuriarum  actio 
nt(|ue  hereiii  neque  in  hieredeiA  datur"  L.  13 
hiK?  lit. :  and  lib.  4,  tit.  19,  §  5  Inslitot.  The 
enipemr,  speaking  of  certain  crimes  says,  '*Sed 
h:ertHli*iiis  liiijus  modi  actionis  competent^  ez- 
ecplH  injuriarum  artionc,  sed  si  qua  alia  similis 
1*  vfiiiaiur,*'  %vherc  the  words,  "  Et  si  qua  alia 
:n«-<Mi<iitiir*'  are  well  to  be  noticed,  as  plainly 
TMii  n-hendi  itf  the  present  pursuit,  whicn 
fhereiurc  could  not  have  proceeded,  even  sup- 

ii'i  <  iit  pursuers  had  lylielled  the  fact  to  have 
KH*u  cuinuiitted  as  an  offHiice  against  the  late 
qiii-en,  which  is  very  obvious  they  have  not 
ditiie,  mid  c«»n8fquenily  can  never  subsume 
upou  the  crime  of  leaiiing  making,  nor  upon  no 
oilier  crimes  as  done  in  contempt  of  his  ma- 
jestie 4»r  his  royal  authority,  and  while  at  the 
tame  tyme  the  lybel  evidences  bis  majestie  had 
Hot  succeed  the  time  of  the  fact  lybe'.led. 

And  that  the  1  v  M  is  wrongously  letl  in  this 
respect,  appears  from  the  oUier  parts  thereof, 
wheie  it  is  said,  that  the  Pretender  now  styles 
himself  king  of  Scotland,  by  the  name  of 
James  the  8ih,  but  does  not  say,  that  the  said 
Pretender  did  thus  style  himself  the  time  of 
conimittin;^  the  fact,  and  yet  the  efsence  of  the 
crime  sci  ins  to  be  laid  in  this,  that  the  |Mmn^lts 
nre  atleadircd  to  have  given  the  pretended 
Prince  of  Wales,  the  same  wrongful  designa- 
tion,  which  he  assumes  to  himself,  and  there- 
fore ought  to  have  subsumetl,  tliat  the  said 
pretended  Prince  of  Wales,  gave  himself  these 
styles,  from  which  the  crime  is  inferred,  at  the 
time  of  commitling  of  the  fact  lybelled. 

The  last  defence  as  to  this  point  of  the  lybel 
was,  that  there  is  no  particular  conclusion 
a^nst  the  pannells,  that  they  ought  to  be  pu- 
nished with  this  or  that  penalty,  which  seenui 
to  be  as  requisite,  as  it  is  to  specifie  tbe  fact 
from  whence  the  conclusion  aryses,  because  if 
a  special  conclusion  is  lybelled,  and  that  con- 
clusion not  consonaut  by  the  law  of  the  land,  to 
the  fact  alleadged  to  infer  the  conclusion,  the 
pannells  have  opportunity  to  dispute  the  irri- 
tancy of  tiie  coQchiaioD,  and  to  abew  that  tbc^ 


penalty  lybelled,  does  not  aryse  from  the  al- 
leailged  crime,  and  so  if  a  capital  paniahmcnt 
bad  been  coucluded,  or  if  escheat  ol  moveables 
and  lyfrent,  or  if  tinsel  of  office  had  been  spe- 
cified to  be  tlu*  coniic«)uent:e  of  the  crime,  the 
pannells  were  v'lUyl  to  appear  and  pi-epare  their 
defence  against  the  concluiiion,  which  they  are 
intirely  in-ecluded  from,  by  the  method  whieh 
the  pursuers  has  follovied,  which  ought  to  he 
nicely  guanled  against. 

For  altho  the  leidges  are  absolutely  seenre 
from  streeclies,  and  extendhig  of  punishments 
of  crimes  under  the  present  &nsiitutioo,  where 
they  have  persons  of  so  great  learning  and  in* 
tegrity  to  be  their  judge^  yet  precedents  are  to 
be  guarded  against  for  the  posterity  of  poste- 
rity, and  the  subject  is  not  to  be  deprived  of  the 
last  opportunity  of  detimce  either  against  the 
crime  or  conclusion  theretirom,  and  the  pannells 
do  oppone  tbe  constant  custom  and  praotiqne 
in  lyuelling  of  criminal  inditeroents,  where  the 
particular  punislimeht  is  specifiot  in  the  con- 
clusion, or  which'  is  the  same  thing,  that  the 
pannells  ought  to  be  punished  wiih  the  pains 
of  law,  ffor  then  the  law  which  declares  the 
crime,  directs  to  the  particular  conclusion,  and 
the  pannel  if  he  is  not  prepared  to  defend 
against  the  conclusion,  is  to  blame,  and  not  the 
pursner;  but  nhere  a  particular  penalty  is  en« 
deavoured  to  be  added  at  pleading,  or  by  -the 
information,  as  in  this  case,  the  pannel  is  nv 
more  bound  to  answer,  than  if  the  premisses 
of  the  sylojg^ism  or  lybel,  from  whence  the 
conclusion  is  drawn,  hud  been  general,  and 
the  pursuers  hud  condescended  on  the  particu- 
lar ract  inferring  the  crime  at  their  pleading,  or 
in  their  information. 

The  pannel  John  Oliphant  against  whom  a 
separate  crime  in  laid,  floes  repeat  the  immediat 
last  defence,  which  was  proposed  against  the 
whole  lybel,  and  does  not  pretend  to  dispute  the 
relevancy  of  the  alleadgeu  crime,  wherewith  he 
is  charged,  only  it  may  apftear  from  the  lybel 
itself,  thatjif  any  such  words  were  ^poke  by  him, 
which  lie  absolutely  denyes,  it  was  done  in  a 
tumult  and  mobb,  which  he  was  endeayouriiv 
to  quell  and  compesce.  The  crime  of  cursing  and 
taking  the  blessed  name  of  God  in  vain,  is  eer- 
tainly  very  hainous  and  a  direct  violation  of  tbe 
moral  law,  the  litnintain  and  standard  of  all  law 
what^mever,  which  tlio'  by  no  law  of  any  na- 
tion con  never  be  re|iealed,  yet  it  may  be  there- 
by, as  to  tbe  punishments  augmented  or  re- 
stricted, accordingly  as  the  breach  of  that  law  is 
more  or  less  obnoxious  to  civil  government,  and 
therefore  we  see,  that  in  all  nations  there  are 
different  penalttes  annexed  to  the  breach  of  the 
several  articles  of  the  moral  law,  and  oflences 
against  our  neighbour,  even  for  very  small  in^- 
juries  done  to  him  in  his  goods,  as  in  the  case 
of  theft,  more  severely  pnnished  than  these  di- 
rectly committed  against  the  law -giver,  the 
soveraigne  Lord  of  all  the  worM,  particuhirly 
with  respect  to  cursing,  swearing  and  blas- 
pheming, as  appears  by  Charles  the  2nd,  parKa- 
ment  1st,  session  1st,  cap.  19th,  ratified  Cbarlcfs 
the  Snd,  parKamcDtSnd,  sessioii  dd,  eap.  39Bd, 
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from  wblcli  Ibe  pumei  ooadadet,  thst  tlie 
Ivbel  as  to  this  article  whiob  is  rdcvmit,  cannot 
in  Ibe  coQclusioD  as  to  the  punisbnicMt  be  Air. 
tber  cscieiided,  tban  tbe  penalties  eontaioed  in 
these  laws,  tliou|[b  tbe  crisAe  should  be  proveni 
wbieb  in  Irulh  tt  ean  never  be.  In  respeet 
whereof,  te. 

SU  Subicribitur^  James  Gkahaxb. 

4M  Jtt^,  1715. 
IntraiC 

.  John  Oliphantj  Alexander  Waiton,  and  Mr/ 
William  lCum$ay^  present  baillies  of  Dundee : 
William  Lvon^  voun|^r,  of  Ogit,  treasurer; 
and  Mr.  Thomas  Wilson^  vintner,  there. 

Indicted  an<l  accused  ul  in  die  prteedenti 

Fwrsuer, — Sir  James  Stewart^  bis  Miyestie'a 
Solicitor  and  Advocate  depnte. 

Procurators  in  Defence, — Sir  James  Nas' 
0n7A,  Mr.  Charles  Cray,  and  Mr.  James  Gra- 
Aante,  Ad?ocats« 

The  Lords  Jnstice  Clerk,  and  Commissioners 
of  Justiciary,  having^  considered  the  lybel  at 
the  instance  of  bis  nuyestie's  advocat  tor  his 
hii(hness*8  interest,  against  John  Oliphant, 
Alexander  Watson,  and  Mr.  William  Ramsay, 
present  baillies  of  the  town  ofDundie ;  William 
Lyon,  younger,  of  Oflfil,  town- treasurer ;  and 
Ilr.  William  [So  MS.]  Wilson,  vintner,  there, 

?annels ;  with  the  foregoing  debate  thereupon, 
'hey  find  the  said  pannels,  all  or  each  of  them, 
their  going  to  the  Cross  of  Dundie  on  the  10th 
day  of  June,  1714  years,  ajid  their  drinking  the 
Pretendf  r's  health,  by  tbe  name  of  James  the 
eight,  relevant  to  inferr  an  arbitrary  punisb- 
fneut.  As  also  find  the  said  John  Oliplmnt 
his  cursing  king  George  in  the  terms  lybellcd, 
upon  the  20tb  day  of  January  last,  separatim, 
relevant  to  inferr  an  arbitrary  punishment 
against  the  said  John  OKphant ;  and  repell  the 
liaill  defences  proponed  for  the  pannells,  and 
rerottt  them  and  the  lybel  as  fotmd  rdevant  to 
Ibe  knowledge  of  an  assize. 

Sic  Subscribitur,    Ad.  Cockbueni,  I.  P.  D. 

AsSTSE. 

William  Martin,  of  Harwood. 
Sir  William  Menzies,  of  Glaidstains* 
James  Dewar,  of  Fullertoun. 
Walter  Murray,  of  Halmyre,  yoanger. 
.— Warrender,  of  Locbend. 
David  Seivwright,  of  Meggatland. 
Alexander  Cla^  of  Glendarcb. 
William  Hart,  merchant  in  Ediabiirgh, 
Laorence  Anderson,  merchant  there. 
James  Loutbian,  merchant  there. 
Joseph  Reoch,  painter  there. 
Alexander  Burton,  glazier  there. 
James  Jobastoon,  merchant  there. 
ArchibaM  Campbell,  of  Rackeo. 
Robert  Boll,  mtrcbatit,  in  Ediobaigb. 

Tbe  above  astyae  bensg  all  lawfVilly  twonr, 
ami  tto  objecstiOB  of  €»  law  'm  ftrooatralr. 


His  J(f«f«KM*s  A49ocate  Depute  for  prtiba* 
tion,  adduced  the  witnesses  after  defMuing,  vis. 

Thomas  Dowie^  merchant,  in  Duadie,  aged 
twenty-six  years,  or  thereby,  married,  so- 
lemnly sworu,  purged  of  malice,  prejudice, 
and  partial  council,  examined  upon  tbe  lybel 
and  interrogate,  dejkons.  That  u|ion  the  10th 
day  of  June,  1714  years,  between  eleven  and 
twelve  at  nigbt,  tlie  deponent  did  see  Alexander 
Watson  and  Mr.Tbomas  Wnson,botb  pannels, 
at  tbe  Cross,  at  Dundie*  with  glasses  with 
wine  in  them,  and  heard  them  drink  a  health 
to  king  James  the  Eight ;  and  aAer  drinking, 
saw  them  throw  up  their  glasses  and  bottles  of 
tbe  wine;  and  that  Alexaoder  WilsoD,  while 
drinking  the  said  health,  was  upon  one  of  bin 
knees,  and  heard  the  said  two  persons  repeal 
tbe  words.  Here  is  to  tbe  beakh  of  king  Jamea 
tbe  Eight.  Caasa  scienti^  patet ;  and  this  k 
the  truth  as  be  shall  answer  to  God. 

Sic  Sukicribitur^       .Thomas  Dowib. 

Ad.  Cockboxn. 

Alexander  Xo»,  merchant,  in  Dundie,  aged 
twenty-eight  years,  or  thereby,  married,  so* 
lemnly  swcirn,  purged,  and  interroNnt  ut  supra  ; 
depones,  That  upon  the  10th  of  Juue,  1714, 
altout  eleven  a-clock  at  ni^ht,  tbe  deponent 
was  at  the  Merest- cross  ot  Dundie,  and  saw 
there  nresent,  John  Oliphant,  Alex.  Wataoo, 
Mr.  Wm.  Ramsay,  WMliam  Lyon,  and  Mr* 
Thomas  Witson,  pannels;  and  did  see  theon 
drink  a  health  in  glasses  of  wine,  and  bearj 
them  name  the  bedth,  to  be  tbe  health  of  king 
James  the  Eight,  and  did  see  a  bottle  of  wio^ 
or  two  thrown  in  the  air,  at  tbe  place  where 
the  health  was  drunk,  when  the  same  was 
named.  Causa  scienti^  patet ;  and  this  is  tbe 
truth  as  be  shall  answer  to  God.  And  former 
depons,  That  he  beard  every  one  of  tbe  said 
five  paonelts,  name  the  health  of  king  James 
the  Eight,  and  saw  them  drink  tbe  saroen ; 
and  this  is  tbe  truth  as  he  shall  answer  to  God. 
Sic  Subscribitur^        Alex.  Low. 

GiLB.   EUOT. 

Wm,  Smith,  taylor,  in  Dundie,  aged  twenty* 
nyne  years,  or  thereby,  married,  solemnljr 
sworn,  purged  of  malice,  prejudice,  and  partial 
council,  examined  and  interrogate,  depoues. 
That  upon  the  10th  day  of  June,  1714  years, 
about  eleven  a-clock  at  night,  tbe  depoilent 
saw  John  OUpbant,  Alexander  Watson,  Air. 
William  Ramsay,  Wm.  Lyon,  aad  Mr.  Thomas  ' 
WilaoD,  paonels,  upon  the  dowmnost  steps  of 
tbe  Cross  of  Dundie,  and  saw  them  drinxing 
healths,  and  several  healths  were  named,  and 
particularly  king  James  bis  health ;  but  does 
not  know^wbat  king  James,  and  does  not  know 
who  named  the  health,  nor  whither  it  was 
named  before  or  after  they  had  drunk  the  said 
besJih.  Causa  seieniie  paiet ;  and  tbia  is  the 
truth  as  be  shall  answer  to  God. 

Sic  Subacribitur,        Wm.  Smfth. 

H.  Calderwood. 

James  MUil^,  weaver,  in  I>Bedie,  aged 
ttveuty  yeariH»rHMi«hyi  iwiiaiiied,  toleitMy 


N 


TJ9] 


lOEORGE  I. 


Trial  ofJJm  Ohf^ant  and  oihert. 


[780 


■(rani,  purged  of  malicr,  prqndtce  tod  panbd 
ciHincil,  exkinined  ind  iBlmngaie;  dcixHiM, 
That  upon  the  SOth  day  of  Jaaiurjlut,  ibe 
depou«ut  bciar  aUDdiD^  kt  the  foot  of  llir 
■teeple  of  Duiiilie,  wben  Ibe  bell*  were  ringing 
on  occasinn  of  the  Ihuktgivios'  day,  lor  Ibe 
kio^'a  •ccestinn  tn  the  ibrone,  Ibe  deponent 
dill  MP  Jobn  Olipbanl,  pannel,  ■!  tbe  foot  of 
the  «»id  tic?ple,  end  did  hear  him  ray  ibew 
trnrdi,  God  damn  \l\u\(  Gaorffi  hi*  blouit ; 
tania  tcicnlia  fialtl ;  and  Ihil  li  the  trnlh  aa 
be  ihsll  antiwer   to   God;    and   declam   he 

Sic  Subicribilur.         J.  Huulton. 

Andrea  Barron,  lerritor  (n  the  EloTcr  trade, 
in  Dunilie,  at[ed  thirty  yean,  or  thereby,  ma' 
ned,  BulrmDry  (Worn,  purged  and  interri^at 
uttupra;  depoat  tbat  he  wa«  at  ibe  town  of 
Dundie,  upon  the  90lh  day  ilf  January  Uil, 
the  day  appiiJDted  for  Tbankacifing,  on  ac- 
count of  bii  iMJMtle*  acccMion  to  the  throne  ; 
the  which  day  be  the  dejMtDCDt  v/as  in  tlie 
eburch  yeardattbe  time  when  there  wereutiiCra 
that  went  in  to  the  aieeple  and  toll  tbe  bell, 
and  when  he  the  deponent  wai  in  the  church 
jeard,  he  did  aee  baillie  Oliphant,  paonel, 
there;  and  did  bear  himtay.  What  did  the 
people  mean  by  ringing  of  tbe  bella  T  And 
Ihereapon  further  aay,  ■  God  damn  tbe  'king 
and  them  boib ;'  and  further  depoaa,  that 
before  the  haitlie  emitted  the  foreraid  curve 
and  exprcuion,  he  heard  the  people  tell  him, 
lh«t  the  ringing  of  the  belU  wai  in  honour  of 
kiog  Gew^  bii  acceaaion  to  the  Ihrone ;  and 
deponi,  itwa*  at  the  fool  of  the  »teepleit  the 
'  dooT,  tbat  he  heard  people  lell  the  baillie,  on 
whal  occanon  the  belta  were  rung,  and  tbat  Jl 
wa>  at  tiie  nne  pbce  he  heard  tbe  baillie  eunc 
the  king  aa  taid  ia.  Cauta  teitnii*  paUt ; 
and  tbia  ia  the  truth  oa  he  ihall  answer  to 
Ood.  Sic  Subseribitur,  Andrew  Bikiion. 
Da.  Euuns. 

"nwliordi  Justice  Clerk  and  ComminioQers 
of  Jntliciary,  orduu  the  assyse  presently  to  in- 
eloee,  and  lo  return  their  veriltci  tu-morrow  at 
twehe  o'clock,  and  the  haill  fiHeen  lo  he  prc- 
Mnt,  each  under  the  pain  of  100  meriu, 
ilk  July,  1715. 

Join  Oliphant,  baillie  of  Dundie. 

AUmtndtr  Walton,  baiitie  them. 

Mr.  W^iam  RutMay/,  baillie,  there. 

Ifi/ivon  Lyon,  younger,  of  Ogill,  Inuarer 
Ihnv,  and 

Hr,  TliomM  Wibm,  Tiotner  there. 

Indicted  and  accuaed,  ut  in  die  pr^etdtnti, 

Th«  aaid   day,  the  ptnona 
the  anyae  of  the  taid  | 
verdict  id  nTe» 
Ifae  tenor  loUov 

EoiNBuncB,  July  4,  171S, 

Hie    abore   Attyae   baring  endoaed,  did 

-» — —  .1.  iir:ii:..l    a«__]^  gf  Q|.:.t.^.:_- 
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to  be  tbetr  ebanceUar  and  ArchibaU  Cuapbdt 
their  clerk;  and  bating  conaidercJ  tba  lybel 
at  tbe  inaianca  of  hi*  majealiea  adtocate  f«c 
bit  highneaaea  interrit  aKainat  John  Olipbant, 
Alexander  WatwiD.  Mr.  f¥ilUam  Raniuy,  Wil. 
liam  Lyon,  and  Hr.  Tbomaa  WilwD,  pannela, 
the  lord*  juatice  clerk  and  cammitaioacra 
of  juaticiary  tbeir  iaierloquiior  thrreon,  and 
depotiliona  of  Ibe  witneam  adduced  for  pr«T- 
ing  thereof,  ibe^  all  in  one  *oi«e  fina  th* 
lybel  proren  ai^ainil  Alexander  Walaon,  and 
IHr.  Tbomaa  tVilaon,  two  of  Ihe  pauueli,  tbeir 
drinking  kingjamea  the  eight  his  hralth,  plana 
day  and  year  of  God  lylwlled.  And  findt  it 
proien,  that  John  Oltphanl,  Mr.  William 
RamEsy,  and  William  Lyon,  tbe  uther  three 
panoelli  did  drink  kiog  Jamea's  beallb  tba 
furaaid  time  and  place  lybellcd  ;  a«  alao,  did  all 
in  one  TOiceliind  the  tybd  pmren  agaioat  the 
uid  John  Oliphanl,  tic.  bia  cuiilnir  kinf 
George  in  ibo  term)  of  tbe  Wbel  and  intern* 
quilor.  In  wiloeia  whereofthir  presenta  ara 
aubacribad  by  our  aaid  chancellor  and  derk  ia 
onr  name*  place  and  date  foreiaid. 

Sic  SuUcraittir,         Wm.  Mekiie*,  Cbane. 

A.  Camfbux,  Clerk. 
The  Lorda  Juatice  Clark  and  CommiiMKieT* 
of  JualiciBry  delay  the  oonaidecation  of  tbe  nid 
TCrdict  till  Uonuy  next  at  nyne  o'clock. 
ISlAJafjr,  iriS. 

John  Otiphant. 

AUxaiidtr  Watum,  and 

Mr.  tfM.  Kaaniiy,  baillin  ofDcradie. 

William  Lyon.  ti>wn  Ireaaurer  there. 

Mr.  T/iomat  Wilton,  rintner  lliere. 

The  Lords  Justice  Clerk  and  Commianoiten 
of  Justiciary,  hating  considered  the  lerdict  of 
assyse  returned  upon  the  5ih  dav  of  July  iu- 
atant,  againat  tiie  uid  John  Oliunant,  Alexait* 
der  Wataon,  Mr.  WUIiam  Ramaay,  WUIiaa 
Lyou,  and  Mr.  Thomas  Kamsay,  psnnels, 
lley,  iu  respect  thereof  by  tbe  mouth  of 
Charles  Kinross,  maccrof  court,  deprive  th* 
said  John  Olipbant,  Alexander  Wstaoo,  wd 
Mr.  William  Ramray.orifaeir  offices  of  baillie* 
of  Dundie,  and  tbe  said  William  Lyon  of  bin 
office  of  treasurer  of  tbe  aaid  burgn,  and  dft> 
clare  tbe  said  John  Oiiphant  incapable  of  cn- 
juf  iog  any  public  office  or  trust  within  tbtt 
Hud  Eurgh,  or  wilbb  that  part  of  Grant  Bri- 
tain called  Scotland,  in  all  time  coming.  And 
declare  tbe  aaid  Alexander  Walaon,  and  Hr. 
Tbomaa  Wilson,  incapable  of  eojoying  any 
pubbc  office  or  trott  within  Ihe  raid  buryh  M 
Dundie,  in  all  time  coming.  And  also  decJan 
the  said  Mr.  William  Bamsay,  and  William 
Lyon,  incapable  of  eoioyug  anypuUicoffioft 
or  trust  within  the  anid  bnrgn,  for  the  space  of 
three  years  next  aftet  tba  iktc  hereof'.  And 
sicklyke  Ibe  said  lords  line  nnd  ainerciat 
tbe  Hiid  John  OKpbtot  in  tbe  ««oi  of  SOO  nnfct 
Scots,  aind  tb«  anid  Alaxmnder  Watwm,  in  lb* 
HUD  of  lOOJ.  Scots,  awl  tiie  mid  Bf r.  Tbomas 
WilN%  IB  the  HUH  m  100  mwki  Scot*,  naaag 
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•foresaid,  to  be  paid  to  his  majesties  receirer 
general  for  bis  highness  use.  And  ordain  tbe 
said  John  Oliphant,  Alexander  Watson,  and 
Mr.  William  Ramsay,  William  Lyon,  and  Mr. 
Thomas  Wilson,  to  be  carried  to  thetolbootb 
of  Edinburgh,  there  to  remain  until  tlie  10th 
day  of  August  next  indusiTe,  and  tlie  said  John 
Ohpbant,  Alexander  ^Vatson,  and  Mr,  Thomas 
Wilson,  to  remain  thereafter  in  the  said  prison 
until  they  make  payment  of  their  said  respec- 
lifc    fines;    anu   ordain  the  magistrates  of 


Edinburgh  to  sett  the  persons  of  the  said  Mr. 
William  Ramsay  and  William  Lyon  at  libertjT 
furth  of  the  said  Tolbooth  after  tbe  said  day  ; 
and  also  to  sett  the  persons  of  tbe  other  three 
pannels  ot  liberty,  after  elapsing  of  the  said 
day,  upon  producing  their  respoctiTe  discharges 
of  the  said  fines ;  which  is  pronounced  for 
doom. 

Sic  Subscribitur^  Ad.  Cockburne. — 

W.  Calderwood,  Gilb.  Eliot,  Ja.  Ma«« 
KENZiES,  J.  Hamilton,  Da.  Erskinb. 


492.  The  Trial*  of  Mr,  George  Robertson,  Minister,  for  neglect- 
ing to  pray  for  the  King:  1  George  I.  a.  d.  1715.  [Now 
first  published  from  the  Records  of  Justiciary  at  Edinburgh] 


Cvftu  Jdcticuri£,  S.  D.  N.  Regis  tenta  in  | 
pratorio  burgi  de  Edinburgh,'  undedmo 
die  mensis  Julii,  millesimo  septingente* 
simo  decimo  quinto,  per  bonorabilei  riros, 
Adamom  Cockbum  de  Ormistouo  Jns- 
ticiarium  Clericuin,  Dominos  Gilbertum 
Eliot  de  Minto,  Jacobum  Mackenzie  de 
Bovstoun,  Gulielmnin  Caldervrood  de 
Fslton,  Magistros  Jacobum  Hamilton 
de  Pancaitlaod  et  Davidera  Erskine  de 
Dun,  Commissionarios  Jnsticiarij  diet. 
B.  D.  N.  Regis. 

Curia  legittime  affirmata. 

Jn/ran* 
Ceorgt  Robertton^  mioister  of  the  meeting- 
boose  of  Killiecbange  in  the  parocbine 
of  Logiereat. 

Indicted  and  accused  at  the  instance  of  sir 
David  Dalrymple,  of  Hailes,  bsronet,  his  ma- 
jesties Advocate  for  his  bighnes's  interest,  for 
tbe  crime  of  not  praying  for  the  king  in  man- 
ner mentioned  'in  the  criminal  letters  raised 
against  him  thereaneot  Maketh  mention.  That 
iimreby  an  act  made  in  tbe  tenth  year  of  his 
late  majestie's  reigne,  intituled,  An  Act  to  pre- 
ietA\  those  of  tbe  episcopal  communion  in  that 
|iart  of  Great  Britain  called  Scotland,  in  tbe 
^kerctse  of  their  religious  worship,  and  in  the 
use  of  the  liturgy  of  the  Church  of  Eoglaiid. 
It  is  enacted.  That  every  minister  and  preacher 
as  well  of  the  Established  Church  in  that  parf 
of  Great  Brittin  called  Scotland,  as  those  of 
the  Episcopal  Cummunio;i  protected  and  al- 
lowed by  that  act,  shall  at  some  time  during 
tbe  exercise  of  divine  service  in  his  respective 
church,  congregation  or  assembly,  pray  in  ex- 
pren  words  for  her  most  sacred  majestic  queen 
Anne,  and  the  most  excellent  princess  Sophia, 
•lectress  and  dutchess  dowager  of  Banover 

*  See  tbe  preceding  Case  and  the  two  fol- 
lowing Cases. 

f  So  in  the  Record.  It  should  be '  protect' 
I  have  heretofore  adverted  to  the  strange  in- 
•Dnectness  of  the  Scots  Records,  which  how- 
•fcr  I  luT«  thoofhtit i%ht  to  retiiii. 


while  living,  and  all  the  royal  fiimily.     And 
thdr  excellencies  the  lords  justices  in  council, 
in  pursuance  of  tbe  foresaid  act,  upon  tbe  Ist 
of  August  1714,  ordered,  that  hereafter  erery 
minister  or  preacher,  whether  of  the  Establish- 
ed<]lhurch,  or  those  of  the  Episcopal  Cumrou- 
nion,  shall  in  his  respective  church,  congrega- 
tion or  assembly,  pray  in  express  words  for 
his  majestic  king  George,  his  royal  highnei 
the  Pnnce,  and  all  the  royal  family.    Never- 
theless, the  said  Mr.  George  Robeitson,  when 
performing  divine  publick  worship  in  his  meet- 
ing-house at  Rilliechangie  upon  Sunday  the 
5tn  of  June,  1715  years,  neglected  and  omitted 
to  pray  in  express  words  for  his  majestic  king 
Geor^^e  and  bis  royal  highness  tbe  Prince,  and 
that  m  manifest  conteippt  of  the  said  act  of 
parliament,  and  orde^  of  the  iustices.     And 
notwithstanding  he  was  formerly  convict  and 
amerciat  by  the  justice  court  at  Perth  in  their 
last  circuit  for  the  like  offence,  ffor  which  ha 
ought  again  to  be  punished  with  the  pains  of  law. 

Purstt^.-^Sir  James  Stewart  bis  Majesties 
Advocate  depute  and  Solicitor. 

Procurators  in  Defence, — Mr.  James  Cra* 
hamCf  and  Mr.  George  M'Kenxie,  Advocates. 

The  lybel  being  read,  and  fullv  debate  vivm 
voeCf  in  presence  of  tbe  said  lords,  pannell  and 
assizers,  tbe  lords  justice  clerk  and  com- 
missioners of  justiciary,  ordain  both  parties. to 
give  in  their  informatious  to  the  clerk  of  court, 
the  pursuer  to  give  in  his,  betwixt  and 
Wednesday's  night  next  at  six  a  clock,  and  tbe 
panoel  to  give  in  his,  betwixt  and  Friday's 
night  thereafter  at  six  a  clock,  in  order  to  bo 
recorded,  and  continued  tbe  dyet  of  tbe  said 
cause  till  Monday  next  at  nyne  a  clock,  and 
ordain  assysers  and  witnesses  to  attend  then, 
each  under  the  paine  of  one  hundred  merks. 

Ju/yUM,  1715. 
Information  for  sir  David  Dalrymple  of 
Hailes  his  Msjesties  Advocate, 

AGAINST 

Mr.    Oeorge  Robertson^   minister    of  the 
meeting-house  at  KilUechaDgie,  in  tha  pariak 
I  of  Logierate. 
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The  said  Mr.  Georg«  Robertson,  beings  in* 
«lile«i  fbr  oiuittiog  to  pray  for  his  majestio  k\og 
George  in  the  terns  of  the  act  of  tfie  teoth  of 
lier  late  majestie  queeo  Ann,  and  tlie  appoint* 
Blent  of  tlieir  excellencies  the  lords  justices,  the 
1st  of  Aui;^t  lost,  as  is  at  more  length  con- 
ooQtainod  in  the  said  in«litemeBl,  whirh  ^r<- 
vitatis  causa  is  here  held  as  repeated. 

It*s  needtess  to  tniuble  the  lords  with  any 
ansirer  to  the  alledji^aiioe  made  for  tlie  pannel 
anetU  the  fbrin  of  procedure  in  the  said  mdite- 
ment,  as  that  the  said  order,  or  appointment  of 
the  justices,  was  not  ffiven  out  with  tlie  indile- 
ment,  &c.  That  haviuu;  l»een  answere<l  in  Mr. 
Guthrie's  Case  now  de|ieiidia};,  and  tliereforo 
shall  proceed  to  the  other  defences  for  the 
paaoel,  and, 

Imo.  It  was  allcMli^cd,  that  the  act  of  pvlia- 
mcnt  of  the  tenth  of  qncf  n  Anne,  nor  tite  pro> 
clamation  of  the  iusiici's,  could  not  support 
the  relevancy  of  tho  iiKlitemeut,  because  ilie 
said  act  (Mily  appoiuts  pravers  to  be  niatle  for 
ber  late  majestie  queen  Anne,  tlie  priuoms  Su- 
pbia,  while  living,  aud  all  the  roval  tauiily. 
And  the  a|>poiututcut  of  the  lords  justires 
caunot  be  loukt  upon  to  he  other  than  a  r%*. 
commendation  to  all  crom*e>-ued.  That  pubiick 
pravers  should  be  made  for  his  BAajestie  kiu^f 
Geurf^e,  but  can  never  be  undtfrstood  t»  be  of 
the  nature  ol'  a  law  enjoininjf  complyauce 
therewith  under  a  penalty :  besides  that  no  pe- 
nalty is  containeil  in  ttie  said  proclamation,  or 
Appointment  of  the  justices. 

To  this  it  is  answered.  That,  in  regraird  the 
•overaij^ne  iu  law,  is  understood  never  to 
die,  so  all  ncti  of  parliament  relating^  to  this 
order  as  such,  are  in  perpetual  force  and  obli- 
gation till  repeahfl ;  so  that  the  act  of  ihe 
tenth  of  the  queen,  enjoining^  her  majestic  to 
be  prayed  for,  regatrds  his  present  majvstie 
kifii;  George,  her  successor,  as  well  as  her  then 
muje^lie ;  so  that  the  act  is  still  in  force  till 
repealled,  iu  so  far  as  rcgairds  prayers  fur  the 
soveraigne. 

And  thsi  is  the  common  sense  and  under- 
ftanding  of  the  act,  b  evident  from  this,  that 
last  year,  upon  the  death  of  the  most  excellent 
princesM  8ophia,  eloctrestf  and  dutchess  dow- 
agar  of  Hanover,  the  privy  council  of  Great 
Britain  did  not  think  any  new  act  of  parlia- 
ment necessary,  (which  might  have  easily 
been  obtained  the  |mrliament  being  then  sitting) 
for  continuing  ihe  force  and  obhgatbn  of  the 
fonsaid  act,  but  only  by  a  proclamation  ap- 
pointing his  |>re8ent  majestic  to  be  )»rayed  fbr 
under  the  title  of  elector  of  Brunswick,  tho*  he 
was  not  nomifuiiim  named  in  the  said  act,  but 
only  comprehended  under  the  general  terme  of 
the  royal  family  ;  aud  none  never  doubted  but 
the  said  appointment  of  the  council,  after  the 
demise  of  the  said  princess  Sophia,  was  binding 
upon  the  whole  subjects  under  the  penalties 
contained  in  the  forsaid  act,  as  much  a^  ever 
the  act  itself  was  before  the  death  of  the  said 
princess  Sophia:  flbr,  as  has  been  above 
noticed,  the  act  of  parliament  lybelled  on,  re- 
gairding  prayers- to  oq  made  for  the  soveraigne^ 


and  the  next  heir  to  the  orown  iio«tn«/ifli,  and 
all  the  royal  (iiniily  in  general. 

The  proclamation  ot'  council  importa  .n^ 
naore  than  a  pointing  out  to  the  auljecis  the 
person  of  the  royal  family,  that  by  the  deatli 
of  the  princess  Hophia,  was  become  next  heir 
to  the  crown;  so  that  the  prodamatien  of 
council  is  to  be  understood  as  a  direction  te 
those  concerned  who  the  persons  are  that  are 
to  be  prayed  for  nomimatim^  in  obedience  te 
tlie  said  act  in  the  tenth  of  queen  Ann, 
rather  than  an  injunction  or  command  to  pray 
for  them,  that  standing  already  settled  by  the 
aaid  aet,  to  which  obedience  was  due,  under  the 
penalties  therein  contained. 

Aud  this  sufliciently  ilUifitrates  the  nature  of 
the  order,  or  appointment  of  the  lords  justices, 
aud  also  answers  the  objections  that  are  made 
against  it ;  for  the  said  appointment  of  the 
justices  oidy  directs  who  the  persons  are  that 
iu  obedience  to  the  said  act,  are  to  be  prayed 
for,  as  ap|K'ars  by  the  order  or  appointment  of 
the  justiotiS  itself,  coppies  whereof  are  hereto 
subjoined,  which  are  in  tlieae  words*  after 
having  narrateil  the  claims  of  ihe  said  act  of 
|iarliimeot  appointing  prayers  to  be  made  for 
luT  lute  ma^etitie  queen  Anue,  and  the  moat 
excelUmt  pnnctss  Sophui,  and  all  the  royal 
lamity,  then  followa  in  pursnaoce  of  this  act, 
which  excellencies  the  lords  justices  in  council 
are  pleaded  lo  order,  and  it  is  hereby  ordered. 
That  henceCorih,  every  auch  minister  and 
preacher  shall  iu  his  respective  church,  congre- 
gation or  assembly,  pray  in  express  words  ft»r 
his  most  sacred  mujesiy  king  George,  his  royal 
highness  the  iVioce  and  all  tbe royal  family. 

Whereby  it  is  plain,  that  the  said  act  was 
undi.Tstoo<l  by  the  lords  justices  to  be  sliil  in 
force  as  to  ail  eflects,  seeing  their  order  is 
founded  upon  it,  aud  expressly  declared  to  be 
iu  pursuance  of  it,  so  tbst  this  order  of  the 
justices  is  not  a  new  act,  but  only  putting  a 
former  act  in  execution,  or  appointing  the 
manner  and  orderof  observing  the  same. 

It  was  further  alledged  for  the  psnnel, 
That  the  said  act  of  queen  Anne,  did  only  en  - 
join  the  observation  thereof  to  the  established 
ministers  of  this  Church,  aud  such  of  the  e|HS- 
copal  clergy  as  should  take  the  benefiie  of  tbe 
tolleration  granted  by  the  said  act :  hut  so  it  is, 
that  the  pannel  is  not  in  the  terms  thereof,  he 
never  having,  as  that  act  app)ints,  presented 
bis  letters  of  orders  to  the  justices  of  tlie  peace^ 
and  entered  the  same  on  record  by  the  clerk  of 
the  said  justices,  nor  obtained  licence  for 
erecring  a  meeting  house. 

T^  which  it  is  answered.  That  this  defence 
made  for  the  pannel  is  such  a  metaphisical 
quibble  fonndeu  upon  the  contempt' and  neglect 
of  the  very  law,  from  which  he  can  pretend 
any  right  to  preach  or  exercise  any  part  oF  the 
ministerial  function,  that  no  regaird  can  be  had 
to  it,  for  the  very  sum  of  the  defence  in  other 
words  is  this,  tiiat  tlie  pannel  caunot  be  pu- 
nished tor  not  observing  one  point  of  this  law, 
because  he  has  not  observed  another  part  of  thie 
law,  wliieh  be  was  also  obliged  to  do. 
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But  as  sach  reasoning  can  neTer  pass  with 
•oy  person  of  common  anderstanding,  much 
Ipm  with  the  lords,  who  at  first  sififfat  must  dis- 
cover .the  faUcy  and  weakness  of  socb  an  ar- 
gument,jso  on  the  other  hand  it  would  be  con- 
sidered, that  the  pannel,  tho  he  ought  not  to 
take  upon  htm  the  liberty  to  preach  without 
having  first  complyed  with  what  the  law  re- 
quires, in  order  to  entitle  him  thereto:  yet 
nnce  he  thought  fitt  to  neglect  that,  it  cannot 
excuse  him  it  be  take  upon  him  to  preach  or 
perform  divine  publick  worship,  from  not  ob- 
serving what  the  law  enjoins  him  to  do,  upon 
such  an  occasion,  vizt  to  pray  for  his  nuyestie- 
king  George. 

And  if  such  a  defence  could,  with  any  shad- 
dow  of  reason  be  admitted,  of  what  pernicious 
consequence  should  it  be  P  And  how  should 
,Uie  honour  authority  of  the  government  be 
trampled  upon  by  every  pretending  preacher 
who  IS  allowed  upon  the  faith  of  and  in  obe- 
dience to  this  act,  to  preach  without  any  trouble 
or  mollestalion  ?.  And  when  he  is  called  in 
question  for  not  observing  what  is  therein  en- 
joined, he  tells  his  judges,  that  he  is  not  obliged 
to  obey  that  act,  because  forsooth  he  has  not 
homologate  the  same  by  embracing  the  bene- 
fite  thereof,  tho'  at  the  same  time  he  has  not 
the  least  shaddow  of  a  pretience  for  exercisinj|r 
any  part  of  the  ministerial  function  within  this 
part  of  the  island,  but  by  virtue  of  the  said  act: 
so  that  this  defence  being  meer  banture  and 
first  sight  so  choaking  to  every  man*s  judge- 
ment. It  is  needless  to  insist  further  upon  it. 
In  respect  whereof,  Sec. 

Sic  Subscribiiur^       Ja.  Stewart. 

Infobbiation  for  Mr.  George  Robertson 

AGAINST 

His  Majestie'^s  Advocat. 

The  said  Mr.  George  Roliertson  is  conveened 
in  a  criminal  process  before  the  lord  justice 
clerk  and  commissioners  of  justiciary,  at  the 
instance  of  his  maiesties  advocate  for  his  bigh- 
ness  interest,  lybellini^  upon  an  act  of  parlia- 
ment decimo  Annse,  intituled  Act  for  prevent- 
ing disturbance  to  those  of  the  Episcopal 
Cummunion,  &c.  whereby  it  is  provided.  That 
every  minister  and  preacher,  as  well  of  the  Es- 
tablished Church  as  those  of  the  Episcopal 
Cummunion,  protected  and  allowed  by  that  act, 
shall  at  some  during  the  exercise  of  divine  ser- 
vice, in  such  respective  church,  congregation 
or  assembly,  pray  in  express  words  for  her 
aacred  majestic  queen  Anne,  and  the  princess 
Sophia  and  all  the  royal  family,  and  every  such 
minister  or  preacher  neglecting  so  to  do,  shall 
for  his  offence,  forfeit  for  the  first  offence  the 
sum  of  20/.  sterling,  and  for  the  second,  shall 
forfeit  and  k>os9  the  benefite  of , this  act,  and  be 
declared  incapable  of  officiating  as  pastor  of 
any  Episcopal  congregation,  during  the  space 
*of  three  years;  as  also,  lybelling  upon  an 
order  or  proclamation  of  the  justices,  enjoining 
all  ministers  to  pray  fw  liii  moft  excellent  va- 
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jestio  and  the  prince  of  Wales,  and  all  the  royal 
family. 

Affainst  the  relevancy  of  this  lybel,  it  was 
alleo^^for  the  pannel,  That  he  could  not  be 
convicted  upon  the  foresaid  act  pf  parliament, 
nor  incurr  the  penalties  therein  mentioned,  by 
reason  that  his  majestic  king  George  and  the 
prince  of  Wales,  were  not  by  the  act  ordained 
to  be  praved  for,  and  the  pannel  prayed  for  alt 
the  royal  family,  which  is  all  the  act  requires 
ai^er  the  demise  of  the  queen,  and  death  of  the 
princess  Sophia. 

And  as  to  the  prochimation  of  the  justices,  it 
was  alledged,  prime,  That  the  said  proclamation 
being  no  publick  law,  by  the  form  of  all  cri- 
minal trials,  a  copy  thereof  ought  to  have  been 
given  out  to  the  pannel,  or  put  into  the  clerk's 
bands  and  referred  to  as  there  in  the  lybel, 
that  the  pannel  might  have  prepared  for  his 
defence,  neither  of  which  being  done,  he  was 
not  bound  to  answer. 

2do.  Although  all  the  subjects  ought  to  give 
obedience  to  such  orders  and  proclamations  of 
the  justices,  or  the  king  and  council,  yet  such 
proclamations  have  not  the  force  of  an  act  of 
parliament,  as  to  particular  penalties,  unless 
where  some  law  or  act  of  parliament  does  au- 
thorise such  penalties  to  be  inflicted  uponi  the 
failzicing  to  give  obedience  to  such  orders  .and 
proclamations  of  couucil.  . 

3tio.  As  the  pannel  is  informed,  the  procla- 
mation of  council  contains  no  ccrtincation 
against  such  as  shall  nut  observe  the  same, 
that  they  shall  incurr  the  penalties  in  the  fore- 
said act  of  parliament. 

It  was  answered  by  the  pursuer.  That  the  act 
of  the  tenth  of  queen  Anne,  in  so  far  as  con- 
cerns the  prayers  to  be  made  for  the  sovereign,  f 
is  still  in  force,  and  the  proclamation  points  out 
only  the  successor  to  the  crown,  who  upon  his 
accession  is  to  be  prayed  for  in  like  manner  as 
the  predecessor,  expressly  narofd  in  the  act,  so 
that  no  new  act  of  parliament  was  necessary. 
And  (his  appears  from  the  procliimation  of  the 
queen  and  council  iifion.  the  death  of  princess 
Sophia,  whereby  his  present  majesty  elector  of 
Brunswick,  was  ordained  to  be  prayed  for 
under  that  title,  though  not  expressly  named 
in  the  act  of  parliament ;  and  it  was  never  ques- 
tioned but  such  who  contraveened  this  order  of 
council  were  Ijrable  to  the  penalties  of  the  act. 

fiut  this  the  lords  will  perceive,  is  to  assert 
and  not  to  answer  either  from  law,  reason  or 
precedent  The  act  of  parliament  annexes  the 
penalty  for  not  praying  for  the  late  queen  and 
princess  Sophia,  but  neither  that  law  nor  any 
other,  so  fares  the  pannel  knows,  impowers  the 
justices  to  ordain  the  successor  to  be  prayed  for, 
under  the  penalties  contained  in  the  law,  upon 
such  as  should  neglect,  neither  indeeil  do  the 
pursuers  alledge,  that  the  prochimation  of  the 
justices  contains  any  soch  certification,  and  the 
instance  given  of  the  former  proclamation  by 
the  queen  and  council  touching  the  praying 
for  his  miyestie,  under  the  title  of  the  elector 
of  Brunswick  after  the  death  of  princess 
Sophia,  is  aothiog  to  Ihe  purpoBOi  apiew  an  iu« 
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TiUtfOmrpIlUHUm, 


tim 


■tBDce  could  likewtH  be  gim  that  «  penoD  f 
nefrlectiof  lu  pray  in  the  trma  i^  that jmiela- 
malion  had  lieen  likewiie  eonriet  hj  IM  icn-  | 
tanceof  anj  judicatMf  wHhiu  the  oaUel  kiif - 
dooi,  which  Hw  puraiwr  haaaotalladged  vpoa. 
And  thfTeTore  ihiidefeoceataBdirelenBtiBili 
frbolr  lieadi  ta  uropancrf. 

Thf  paDaet  tnrlbn  alMnd,  that  be  coald 
not  b«  caa*inc<l  upon  the  iwnte  labelled,  be- 
canae  he  wai  not  trhbin  the  deamptioa  of  the 
■ame,  nnther  heinemiDbter  af  (he  Ealsbluheil 
Cburcli,  DOT  liBvin^tlw  beneflu  introduced  by 
the  act,  iafiToura  of  (he  miniaten  oTtbe  Baia- 
eapal  Cummanien,  and  ihii  aeema  Tcry  arijent 
firem  the  penalty  enacted,  that  the  penoM  «im- 
Tided  npon  thelaw  abonld  foricit  the  bnieflte 
thereof,  which  of  neceatily  mutt  pre-hnply, 
that  the  party  to  be  coaritMd  waaimhilleil  to 
the  heueflte  which  bj  the  law  tie  waa  to  forftit 
iDdlooae. 

To  thi*  Ibe  musoera  antwertd,  tkal  the 
praarfaiogrr  pemrmins  diTine  worahip,  wHh' 


law  waa   unlawful 
the  paonel  could  not  excnae  himaelfortlie  nag- 
bet  in  not  prayiog  fn  iaa  majaalic,  ai  that  bw 

B«  (hia  la  net  to  argue  firoa  lh«  punuera 
lybal,  to  which  the  paooel  ia  called  lo  aniwcr, 
Mt  to  inaiEt  on  a  new  lybell,  whidi  hitherto  hat 
Mt  appeared ;  and  to  whicb  therefore  (be  pan> 
Ml  b  not  bound  to  aaawer.  Hw  angle  qoea- 
lion  here  ia  whitbcf  a  peraon  who  b  nelber  mt- 
abta-  of  the  Eatafcfiabcd  Church,  nor  intilM  ts 
tte  benefite  oftbe  Act  of  TnlenlHM,  b  tulgccled 
•b  the  penakiM  iiKrodooed  bv  (bat  act,  ouly 
Miaat  each  aaareminbtenotlhe  Ealablwb«d 
niurch,  or  beioE  ofUieE^ao^pal  Communion, 
•re  intiioled  to  tbebeneflle  of  pertbnningdiTiae 
wonhip  in  a  meeting- booM,  and  ita  Tcry  eh- 
viona  from  the  %\m^  poailion  witboat  fiiitber 
ar^Dg,  that  lOch  petMaa  cannot  be  oonnct 
tipoa  thii  law,  and  the  purtuera  hare  lybdled 
•0  ether.    Id  mpect  whereof,  fcc. 

Sic  SubKribilitr,  JlHSa  GUKUR. 

18thJufy,1115. 

Ur.  Gaorx*  £4)6erf wa,  mijiiMr  of  tbe  meet- 
iog-hoDie  at  KillichMigie,  indicted  and  aG> 


The  Lorda  Joalioe  Clerk,  nd  Commiarionera 
ttf  Joaliciary,  havingtcontidcred  (faelybel  at  Ibe 
inatance  of  hie  majeatiec  Adrocat  for  hit  h^- 
seaa  intereat  aninat  the  aatd  Mr.  Oeorge  Ro- 
bertaon,  panDM,  with  the  debate  thereupon, 
dwy  Hod  the  aaid  Hr.  Oeet^  Kobertaon  paa- 
nel  hia  neglctting  and  omitting,  when  pob- 


^ _ juitting,  when  pub- 

UeUy  perfcnait^  dlrina  woiahip,  to  piny  in 
«ipreia  tanna  for  bb  aoaiatie  king  George  at 
tba  time  and  phoe  lybriled,  relevant  to  inferr 
u  ariiitrary  puntahmenL  And  rndl  die  haill 
dehncea  proponed  (or  ibe  pannell,  and  raniu 
him  and  Iha  lybd  aa  found  rderant  to  tho 
knowle^  of  an  aatiie. 
ak»aitnHt»r,     As.  CodtauiMB,  1.  P.  D. 


AUUB. 

Winba  WadMU  HMMbut  in  Minbw|fc. 
Aicxwder  Fii^yNB,  a       '     "  "^ 
AKbibaldHnmT.r- 


Robert  Philp,  i 

Jantea  Hitdteboa,  jeweller  tl 
John  Tajplor,  ncrchant  there. 
Darid  NmoII,  mtRhaol  tbcR. 
Oeorge  Beeoh,  merdiant  Aen. 
Robert  Willben,  nenshant  there. 
John  Miller,  merchant  tbent. 
Jebe  HnUoB,  meTcbaDt  there, 
JameaSimpaon,  merchant  (hare. 
John  Lealey,  Boerahant  tfaera. 
Patrick  Gibaon,  B 


The  abora  aauac  bein( 
and  no  Direction  of  the  hw  in  tba  ooatrair. 

The  Ponuer  for  probation  adduced  the  wi(- 
neaaea  after  dMoning,  lia. 

Aluaiuier  Raberlio*  of  FukaUie  agal  tS 
yean  or  therWiy,  raanied,  aolemaly  awora, 
purged  of  malice,  prejudice  and  paittucomd^ 
examined  upon  the  Ivbell  and  ioterragat,  d«- 

GR  (bal  he  waa  at  (ne  ueeting-buuae  of  KiK 
hangie  upon  the  ftth  day  of  J  una  laat,  htiag 
a  Soodaj,  and  did  hear  Mr.  George  Rabertaa« 
the  pBuiel  pny  in  Engliib,  and  then  praneh  tn 
En^bh,  and  did  not  near  him  pra^  thatdnjt 
during  the  time  of  divine  aerrice,  in  espraai 
wonU  for  king  Gaorge.  Dcpona  that  he  canw 
out  of  the  incctiog-hooae  immediately  after  hia 
Eogliah  eermon,  the  pannd  being  tbereaRer  In 
preadi  in  Imh,  and  that  ibae  waa  no  lonffer 
Lme  betwiit  the  two  aermoaa  than  the  aingin^ 
of  aomeTeraeaof  aaalni,  anuaiciatlit  pattt  ; 
and  Ihit  b  the  truth  aa  be  eLibII  anawer  to  Go4. 
Sic  Subtcribilvr,  A.  RoarRTsoif, 

An.  CocKBLWis. 

Jamtt  Slacart,  aon  to  Chariea  Stewart  of ' 
Ballenchan.  aged  30  yrata  or  tliereby,  nnsiar- 
lied,  aolemnly  aworn,  purged,  and  intniogale, 
at  luprQ,  deponca,  that  be  waa  prcMM  at  iha 
aeettng'baaie  at  Killiecfaangia  near  Lagbnit, 

ri  Sunday  the  Sth  day  of  June,  and  heard 
George  Roberlion  pannd  say  prayera  ia 
English  In  hbcongregauon  that  day,  before  hia 
EoKlbh  aermnn,  ud  did  not  hear  liini  in  tba 
Mia  praver  pray  for  king  Geoi^  by  nnme,  Ibe 
nanne)  neing  to  preach  in  Irub  in  ibo  after- 
noon, the  deponent  came  awi^  tnm  tbe  aaeet- 
l^-hooae after Ihe  Engliah aennon  waao*er; 
d^onabetfidnotheartbepannel  pnyfbraliy 
pnUie  poaoD  b  hb  prayera  beftne  atitm— ; 
and  depone,  tint  be  heard  Mr.  Robertaon  ft«- 
ijaentW,  and  that  it  waa  not  nanal  for  him  to 
pray  for  the  king  in  bb  paUie  prayer  bcAit* 
atnoon,  but  in  nb  Irbh  prayCT  after  aennon, 
ha  ha«  heard  him  pny  ftr  kin^  Geotgn  bj 
name.  Bot  it  waa  before  be  reoerred  aentcnn 
at  Perth  inHay  laat.  Cmaawdentimptttlf 
and  thii  ia  the  tnrth  aa  iball  anawB  10  Ood. 
.Vw  MicrfMtMr»  Jaiua  Snwuti 

Ob*.  Eur. 


far  mghib^tapHfJkK  «t«  J^. 


Makaim  Rtid,  indvelter  in  Loffiertte,  aj^ed 
45  yean  or  Ihenby,  married,  aolemntj 
■wqro,  pn^pd  ^ti  inHnogMe,  m  nyf^  ^' 
pooa,  ttiat  M  was  prcMDt  at  the  meethif^-tiouse 
»t  KilliMfanri)  apon  Buttd^y  die  Mi  day  it 
June  laM,  and  heart  tlia  paand  Mr.  Ceoi^ 
BobarUon  prcadi  and  way  that  day  ia  tit*  Mdd 
iDcetiiig^bouM.  And  dtpont,  thai  ne  heard  the 
aaU  Hr.  G«ot^  BitartMo  ia  hit  prayer,  pray 
br  Iba  aapwaM  ia  antliarity  nho  mia  npta  tim 
nyal  thimt,  and  ftr  aH  tha  royal  batUy  \  bat 
dMB  «M  »■»■>■■  that  he  prayad  for  Idiif 
Gaorga  by  oama ;  dnont,  that  tba  iaid  aartUM 
and  pmyw  were  in  Iriah,  and  tba  a*id  witnaN 
■at  «Dd«nUadiaf  tl|a  XngtUb  launae*, 
AleKaadeflfaMa,dBpiityd«k,wtaa<r«rb,  Cat 
ha  aboaU  Authfirily  iateiintt  batvivt  hin  aad 
tha  Mb«r  friiaa«aa  in  ihia  prooeai'  apd  the 
•owt,'  «hM  ataorid  ba  aikad  and  dapaatd,  aa 
iM  abaH  aaamr  la  Q«d. 

tie  SukeribUmt,         lux.  Ban. 

3a.  Micxaatt. 

Adam  Seii,  indw^lv,  In  Kittiachanne,  affod 
40;w>  and  npwank,  otarried,  aolenuny  airJtn, 
pHM«d  and  iMerogatt,  «(  m^a,liydie  intar- 
pralar  abo*a-aMnad,  deponi  tie  «at  at  lb« 
iMHty  bonae  atJUnieeliaiigie  the  5tl)  day  U 
JoDS  KaL  and  hntd  the  pannel  Hr.  GcOnro 
^~* — "-H,  preach  and  pray  dut  day  in  IrSh 


day  ID  Ir 

1  wjMna  h^ 
biWd  bint  Dray  fot  (be  aupream  in  authority. 
wftirtbmnt  Hpan  the  royal  thiron,  and  for  all 
thk  nyal  lainilT,  but  doea  iut  remesiber  tfa^t 
be  frayed  br  Jdnr  Georn  by  nama.    Cmua 
(ciMtMBoM,  andlhiaiaUHtnitbac  ha  Shall 
aannrfoOod.    And depona be ctnnbt write. 
Sic  SuticrMfur,        Auundeb  Roat. 
W.  CALnKhWodn. 
Jama  Robtrttoin,  indwellcr,   in  Logicraite 
n(«d  M  years  or  tbardiy,  married,  awemnly 
■worn,  pnrgad  and  interrogaia,  by  Ibe  fereaatd 
intarpretar  at  **p'^  •  <la»ona, 
cafcnii  in  amniMn,  rtddaaa 
BBianlia ;  awd  ibk  ia  tba  tralb  aa  ba  iball  an- 
■<»«  to  Ood,  and  depanabe  cannot  write. 
Sic  iSaltcriMar,        Auxahdu  Ron. 
J.  Hamiltoh, 


JntraM' 
It.  ewxe  JUcrtMN. 


A.  D,  m%  [79ft 

Indicted  and  accosed,  %t  m  dii  prmeedMti, 
The  partDva  i^bo  f«at  D|iwi  tbe  ^ndv  a( 
le  aaMfpannel,  rMnmed  ihefr  verifict  in  ^»>~ 
«ea  aTDiie  aa«l  In^  wl|C^  tbe  lanor  fU- 
mu: 

EfiimDKBB,  Jafy  18,  1715. 

T^aidioTeaaayacbawDglnobaidtdidchajfat  . 

unca  'SIMM,  flaerobaat,  their  chcncdlor, 

td'ftobert  rbilp,  Bcrebeat, ihelr  cieA,  and 

ha*teg  liaBsidend  tbe  lybel  at  tba  {mudcw  of 


\att  Hr.  Oeaqfe  IMiettaMi,  paanel,  tha 

Hci^  Ibeir  IpUrhiqtiltar  thereon,  and  depo- 
aitiODs  of  the  whMmea  addneed  lor  proni^ 
thetapf,  they  aH  inonefetee  fltnd Hr.  Gwtrga 
IMhe(iaph  net  |a1u*a  prayed  Ar  hta  m^^eatie 
Idn^  Geonre  in  aiprtaa  wnrda,  bnt  6wle  it 
pratan,  that  he  pnyed  for  tba  aiqiream  in 
aatbority  if|^  site  npop  t^w  royal  throne,  and 
fbr  all  tJie  royal  Tamiljr.  In  witncae  whereof 
tfair  preaenta  are  aubacribed  by  iaM,  Jamea 
Vimpaot,  chanc^lnr,  ad  BiAart  Pfailp,  iMt, 
-  owr  vaniea,  plaoe  and  data  fiMasaid. 
Sie  Subtcrtbitw, 


»Stk  Afy,  17U. 

Hr.  Gorge  JUertan. 

Ilia  lordi  jurtiee  daric  and  eoauniaiaoM*' 
of  jnatidary,  having  co^da»d  tba  verfiot «( 
aeqrte  rttanied  ttpan  tba  IDtb  day  of  iiAj 

— ^— Iba  laid  Ur.  Oaeifa  Robert* 

-  by  *■ 

foottit, 

deoan  and  etdabi  Um  aaid  Mr.  George  B«- 
bwtaon,  pannd,  U  deaU  and  oeana  fron 
prencbiag  er  caeraiaiDg  any  part  of  hia  asl- 
niaterial  fiinoliDnt  within  tlia  ■aetiog-honee  at 
KiUeditagie,  er  within  any  part  oTifae  pariah 
of  IjOfnerait,  for  Mfc  apnea  of  three  yaan^ 
nest  titer  the  dale  bareef,  under  tbe  penaUjr 
of  500  meriw  Seals  far  each  contiaTentiei, 
by  and  Bttauc  obeerTanee  of  this  prentot  aasf 
teoca  which  ia  BreMooBeed  ftr  daoin. 

Sk  SuitenbUur,  Ad.  CocKnnn.-> 
OoA.  Eliot,  Ja.  UacKEXiis,  W.  C&i^ 
An^iriw*,  t.  Bmuuiw,  D.  Sihbu. 
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1  GEORGE  L 


TfiS  of  Alesmler  Amsif, 


[TOt 


493.  The  Trial*  of  Alexander  Stewart,  for  maintaining  the  Title 
of  the  Pretender :  1  George  I.  a.  d.  1715.  [Now  first  pub* 
lished  from  the  Records  of  Justiciary  at  Edinburgh.] 

mlmt,  erery  toch  penoo  or  peraom,  tkaU 
iocurr  the  daoffer  and  penalty  of  Premuairt, 
mentioned  in  the  statute  of  WemoBiro  wade 
in  Ennfland  in  the  16th  year  of  tbo  retgae 
of  Richard  the  second.  Yet  no? ertheleaa,  ke 
the  said  Alexander  8luart,  ^hakiofr  off  all  ftor 
of  God,  and  rrgaird  to  his  majestiea  laws  awl 
aothori^,  and  in  contempt  of  bb  jost  and  mt- 
doubted  tight  and  title  to  the  crown  of  theae 
realms,  did  on  the  lOth  day  of  JiiM.17i5 
years,  or  one  or  other  of  the  daya  of  the  said 
moneth,  hetwixt  the  hours  often  and  twelve  at 
night  or  thercl^,  a  little  above  the  weiirh  house 
of  Edinburgh,  on  the  high  street  thereof,  goinjg 
before  a  considerable  fumber  of  ueople  with  his 
sword  drawn  in  his  hand,  floorishing  the  same, 
did  in  a  very  insolent  and  insulting  iiiaoner 
challenge  those'you  mett  with,  saying,  WImnii 
are  you  for,  ana  particularly  WilUam  Aytoon 
one  of  the  constables  of  the  cilv  of  Edinlmrgb, 
asking  him  as  above  mentioned  with  his  sword 
pointed  at  his  breast.  Whom  are  you  for,  are 

Jou  for  king  James,  and  adding  I  am  for  kiog 
ames,  whereupon  he  was  presently  appre- 
hended, and  the  day  thereafter  upon  a  precopf- 
nition*  of  hit  said  crime  taken  by  the  magis- 
trates of  Edinburgh,  committed  himf  to  tneir 
prison.  From  which  facts  above  lybelled,  be  is 
guilty  actor  art  and  part  of  the  whole  or  one  or 
other  of  the  erimei  shove  mentioned,  nhich 
being  found  proven  by  the  verdict  of  an  asfvse, 
before  the  lonls  justice  general,  josiioe  citrk 
and  commissioners  of  justiciary,  he  ought  to 
be  severely  punished.  And  particularly  in  the 
terms  of  the  said  statute  of  Fremunire,  coniunu 
to  the  act  above  lybelled,  to  the  example  and 
terror  of  others  to  commit  the  like  in  time 
coming. — Sic  SubicribUur^       J  a.  SrfiWAirr*    . 

Informations  ordered.    ' 

July  19rA,  1715. 

Inforbutton  for  his  Majetties  Advocate 

AGAINST 

Alexander  Slemart  drover  in  the  Brae  of 
Forth,  now  prisoner  in  the  Tolbooth  of 
Eflinburgh. 

The  said  Alexander  Stewart  being  indited 
and  Hccused  at  the  instance  of  his  msjenty's  Ad* 
vocat,  for  the  denying  and  questionint;  his  ma- 
jesties just  and  undoubted  title  to  the  crown 
t»f  these  realms,  and  asserting  the  same  to  be- 
long to  the  Preteniier,  who  takes  to  himself 
the  title  of  king  James  the  Sd  of  England  and 
Great-Britain,  and  of  king  James  the  eight  of 
Scotland,  and  owning  and  affirming  the  right 

*  As  to  precognition  see  vol.  10,  p.  78t. 
t  8o  tbcRccord,  fee  p.  fOS. 


CimiA  JusTiciARiA  S.  D.  N.  Regis,  Tenta  in 
prstorio  burgi  de  Edinburgh,  Decimo 
Cktavo  die  Mensis  Julij  Miliesimo  Sep- 
tingeutesimo  decimo  quiaito  Per  Hono- 
rabiles  Virus,  Adamum  €>)ckbnm  de 
Ormistoun  Juiticiarum  Clericum,  Do- 
minna  Gilbertum  Eliot  de  Minto,  Ja- 
cobum  M*Kensie  de  R^stoun  et 
Gulielmum  Calderwood  de  IV>lton,  Ma- 

£'slros  Jacoburo  Hamilioa  de  Pancait- 
sd  et  Davidem  Erskine  de  Dun  Com- 
missionarios  Juatidarii  Diet.  8.  D.  N. 
B^is. 

Curia  legittime  affirmata. 

Jntran* 

'  Alexander  Stewart^  drorer,  in  the  Brae  of 
Forth,  now  prisoner  in  the  Tolbooth  of  Edin- 
bitrgh. 

Indicted  and  accused  at  the  instance  of 
air  David  Dalrymple  of  Hailea,  baronet,  his  ma^ 
jesties  advocate  n>r  his  highnes  interest,  for 
the  crime  of  assertin^^  the  Pretender's  title  in 
manner  mentioned  in  his  inditement  raiied 
against  him  thereanent ;  making  mention,  that 
where  by  the  laws  of  this,  and  of  all  other  well 
governed  king(k>ms,  the  denying  and  ouestion- 
inff  his  majestiea  just  and  undoubted  right  and 
title  to  the  crown  of  these  realms,  and  asserting 
the  same  to  belong  to  any  other,  or  owning  and 
affirming  therightofaoy  other  person  to  the  title 
•f  kinpf  of  these  realms,  and  designiiig  them  as 
such,  in  prejudice  and  contempt  of  his  majesties 
foresaid  juFt  riglitand  title,  and  challengiugand 
threatening  his  majesties  dutifull  and  loyal  sub- 
jects with  hostile  and  invasive  weapons,  to  deny 
and  reluse  his  majesties  said  just  right  and  title, 
'ajid  their  slledgance  to  him,  aod  to  own  the 
right  and  title  of  king'of  these  realms  to  belong 
to  any  utiiei*  person,  and  to  acknowledge  aHed- 
giance  to  him  are  crimes  highly  and  severely 
punishable,  more  especially,  whereas  by  an  act 
of  the  parliament  of  Great  Britain,  macie  in  the 
6th  year  of  the  reig^  of  her  late  miyestie  queen 
Anne,  intituled,  An  Act  for  the  security  of  her 
majestie's  person  and  government,  and  of  the 
auccession  to  the  crown  of  Britain  in  the  Pro- 
testant line,  it  is  amongst  other  tbtnsrs  enacted, 
that  if  person  or  persons,  shall  maliciously  aod 
directly  hy  preaching,  teaching,  and  advysed 
speaking,  declair,  maintain,  and  affirm,  that 
the  pretended  prince  of  Wales,  who  now  styles 
Limselt  king  of  Great  Britain,  or  kiog  of  Ejig- 
land,  by  the  name  of  James  the  third,  or  king 
of  Scotland  by  the  name  of  James  the  eight, 
has  any  rii^ht  or  title  to  the  crown  of  these 

*  See  the  preceding  and  followiog  Cases. 
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of  the  said  Pretender  thereto.  And  particu- 
larly, upon  the  act  made  in  the  parliament  of 
Great  Britain  in  the  6tb  year  of  the  reiipie  of 
her  late  majeatie  queen  Anne,  entituled  An  Act 
Ibr  the  security  of  her  majeatiea  person  and 
gOTemment,  and  of  the  succession  to  the  crown 
of  Britain  in  the  Protestant  line,  as  in  the  said 
inditeroent  more  fully  contains. 

It  was  offered  in  defence  for  the  j)annel« 
that  in  so  far  as  the  inditement  was  founded 
WMNi  the  said  act  of  parliament,  of  the  6th 
•f  queen  Anne,  the  lybel  did  not  subsume  in 
the  terms  thereof,  in  regaird  that  the  words 
cf  the  act  are,  that  if  any  person  shall  mali- 
ciously and  directly  hy  preaching,  teaching,  or 
adryaed  apeaking,  declair,  maintain  and  affirm, 
whicb  words  are  to  he  taken  jointly,  yet  the 
inditement  does  not  lybel  the  lact  contained 
therein,  to  be  done  maliciously  and  ad?vsedly, 
nor  can  the  words  ly belled  to  be  spoken  by 
the  pannel,  be  aaid  to  be  a  declining,  main- 
taining, and  affirming. 

To  whkh  it  was  answered,  that  where  any 
fact  or  words  in  themselves,  and  in  the  nature 
and  propriety  thereof,  imply  malice,  the  ad* 
dition  of  that  circumstance  to  a  lybel,  that 
the  same  was  maliciously  done,  is  altogether 
floperflooos,  and  the  words  of  the  act  can 
import  no  more,  than  a  denying  of  bis  ma- 
jeatiea right  and  title  to  the  crown  of  these 
i«alms,  or  asserting  the  same  to  belong  to  ano- 
ther, with  a  desig^e  to  deny  and  assert  aa  afore- 
said, (Tor  therein  consists  the  malice,  and  cannot 
lie  otherwise  understood,  than  as  a  malicious 
reflection  against  the  soveraigne,  to  aay, 
that  he  has  no  right  to  govern,  or  that  any 
other  than  he  has  a  right  to  govern. 

9do.  As  to  the  words  *■  declare,  maintain  and 
affirm,'  the  lyhel  is  sufficiently  relevant  upon 
that  head,  seeing  whosoever  owns  any  other 
person  than  his  present  majestie,  aa  king  of 
these  realms,  does  expressly  declare,  maintain 
and  affirm,  that  that  person  has  the  sole  right 
and  title  to  the  crown  of  these  realms,  and  as 
expressly  denys,  that  his  present  majestie  has 
any  right  or  title  whatsoever,  seeing  the  exer- 
cise of  the  regal  power  and  right  thereto  cannot 
be  separate. 

It  was  furder  alledged  for  the  pannel,  that 
the  iodictmeut  did  not  proceed  in  the  terms  of 
the  said  act  of  parliament,  the  said  act  requir- 
ing, that  no  person  should  be  prosecute  for 
words  spoken,  unless  information  thereof  were 
made  upon  oath,  within  three  days  afVer  the 
words  were  emitted. 

To  which  it  was  answered,  that  the  indite- 
ment beara  expressly  that  information  was 
taken  thereof  by  the  magistrates  of  Edinburgh 
the  very  next  day  after  the  same  hapuen^, 
upon  which  the  pannel  was  imprisoned,  and 
this  is  sufficient  to  support  the  inditement 
in  the  terms  of  the  said  statute,  aeeing  that 
the  acts  of  parliament  of  Great  Britain,  are 
alwayes  to  be  undtrrstood,  to  be  fully  execute, 
when  oliserved  in  such  manner  as  is  consistent, 
and  conform  to  our  forma  aod  manner  of  pro- 
tedure  ia  the  like  cuei|  aodit  being  ccrUuDi 
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that  no  information  at  never  so  great  distance  ■ 
of  time,  in  matters  criminal,  is  admitted  against 
any  person  in  England |  except  the  same  be 
given  in  upon  oath,  the  foresaid  clause  of  the' 
act  of  parliament  founded  upon  cannot  he  un- 
derstood to  extend  furder,  than  the  fixing  a 
precise  short  time,  within  which  inf'ormaiion- 
ahall  be  exhibite  against  persons  offending' 
against  the  said  act.  Whereby  its  plain,  that 
information  being  given  within  the  said  space, 
in  the  manner  tliat  our  law  prescribes,  comet 
fullv  up  to  what  is  required  by  the  said  act. 
And  it  were  absurd  to  think,  that  an  informa- 
tion given  in  such  manner  as  to  be  a  aufficient 
ground  for  imprisoning  the  offender,  shall  not 
also  be  sufficient  for  founding  a  prosecution 
againat  him  for  his  offence. 

But  further  giving,  but  not  granting,  that 
the  lyhel  were  not  relevantly  founded  uj>on  the 
aaid  act  of  parliament,  yet  still  the  fact  ae 
ly  belled,  is  aufficiently  relevant  upon  the  ge-' 
neral  grounds  of  the  laws  of  this,  and  all  other 
well  governed  realma,  to  inferr  an  arbitrary 
punishment,  and  his  majesties  advocat  thinks 
the  inditement  might  stand  sufficiently  rele-' 
vant  upon  that  foot,  aa  well  as  the  above 
cited  act     In  respect  whereof,  &o. 

Sic  SuhKribitur^        Ja.  Stbwabt* 

Information  for  Alexander  Stemart  . 

AGAINST  , 

His  Majesties  Advocate. 

The  said  Alexander  Stewart  is  conveened 
in  a  criminal  proceaa  before  the  Lords  of  Jus- 
ticiary, at  the  instance  of  his  majesties  advo« 
cate  lybelling  on  the  act  of  pariiament  of 
Great  Britain,  l^xto  Rmns  Annsft,  entituled 
An  Act  for  the  security  of  her  majesties  periroii' 
and  government,  &c.  Which  provided,  that 
whoever  maliciously  and  directly  shall  main- 
tain and  affirm,  that  he  who  now  styles  him- 
self king  of  England,  by  the  name  of  James 
the  third,  or  kins:  of  Scotland  by  the  name 
of  James  the  eight,  hath  any  right  or  title 
to  the  crown,  shall  incurr  the  penalty  of 
Proemunire. 

Ag^ainst  the  relevancy  of  this  inditement  as 
founded  upon  the  act  of  parliament,  it  was 
alledged  for  the  pannel,  that  the  lyhel  does 
not  subsume  in  the  terms  thereof,  that  the 
pannell  did  maHciously  and  directly  affirm,  and 
uy  advysed  apeaking,  did  declare  mantain  and 
affirm,  any  person's  right  to  the  crown,  but 
only  made  use  of  the  words  king  James,  which 
could  not  he  called  a  malicious  declairing  the 
Pretender's  right. 

It  was  answered.  That  the  words  lybelled  in 
their  own  nature  and  propriety,  imply  malice, 
and  therefore,  it  was  altogether  superfluous 
to  l\  bel  that  they  were  ;  and  that  the  worda 
of  the  act,  can  import  no  more  than  denying 
his  majesties  right  and  title  lo  the  crown,  or 
asserting  the  same  to  l>etonir  to  another. 

2.  The  words  *  declare,  maintain  and  affirm,* 
need  not  expreasly  be  contained  in  the  lybel, 
seeiDg  whoever  owns  any  other  person's  right 
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3VmI  {f  AhmAr  AiiMrf, 
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kiaff  tf  tbcM  rMlnt,  emol  bit  prtMol  i  MeMdiof  ta  the  diftmt  onwuiffwn  of  m 
j  Ml  I II.  he  dDM  nfioMoilf  tekim,  latiii-  I  !•  wark  apw  tW  mwd  by  d«UiiiK  it,  ud  im._ 
1  wd  »Sm,  IhM  thu  pwam    baa   Um  '  iac  >t  kM  fit  for  uy  ttaaamMt  thjmkiof,  w  1^ 


■  righL 


I  nuiBf  it  tM  %IM  Md  M 


bvtpfiibfW 
tarM  or  nan  fMlUh  npMdn  ol  tb«  laogiw  ; 
Hd  tbi*  il  it,  wbieh  mako  kwjan  oBmiUm 


Thk  tb«  LMdt  wmU  rtmHij  peMcaTa*  h  !  niitb,  wbieb  ibowa  ittctf  ciiiier 

will  penniu.    Tba  Katute  mtradr-  -   '  ~' 

oriuw,  tnil  Uie  laghtUor  bting  m 

■tight  be  tba  fcuadibap  of  aeri 

liaM,  t»  prefani  taaatiaw  —4  vomwmmm  r 

panMiU  far  »arj  %btor  mimlmt  atfHMiab,  | 


CriBin*  Ian  lb- 
uSam  in- 


act,  it  il  ncooury  tkat  it  afa««dd  haar,  tbat  iIm 
pamet  naad  wonU  Ibat  pwliciwiily  and  di- 
neiljr  maBiaiB  and  aOm  a  lifht  la  tba  cnwa 
in  oMuailioa  is  hii  niijwliai  wbicb  tba  uMag 
oftbawtwda  hMK  Janca  daaa  aat  iapoit. 

For  if  tba  la^laior  had  naaMd  my  aaek 
thiag,  it  had  bam  aMr  wkmn  tba  aialula  men- 
tioM  tba  preiMidfd  niaea  of  Walaa,  who  bow 

ylaa  biaaaelf  lung  of  Eagtand,  b*  tba  aa^ 
Janm  tba  3d,  lo  have  axjnMly  Mda  Ite 
tMiog  the  wof4i «  kiog  JaaMtba3d,a>kiBf 
Jaaaathaaib  crimiul,  hut  tha  ataMla  mcaia 
noauch  tfaing  wbau 
muDtuDed,  ^1  tbi 
aelf  M  bath  a  rishi 
dafeoce  atawb  ralet 

Il  wai  ftarder  offtnd  tor  tba  pantal,  that  tba 
l|]rbal  ilaaa  not  baar  aa  inbraalKM  ta  hava  bMo 
giMBtoijiMbcaar  paaca,  witbia  Ihne  da*a 
aftar  aacb  wocdi  bad  bean  analua.  whiah  tba 


le  pomis  who  deajgoa  bin 
It  ud  tide,  and  tbenfora  tli 


Totbie  itwaaaHw«ed,thatltel/beIbam 
awacogDkiaB  to  have  bcea  lakaa  by  tba  na- 

gietnlaa  erf' Ediabnrffa,  tha  day  dter  tba  *a*^ 
i*an  ap^  which  k  ihK  dcM,  and  the  aoU  af 
OraMArilaiaaraliiUyMiiaAad,  ' 
■B  aneh  a  laannw,  a*  ii  oaoaii 


Bat  thk  te  stiU  toawn  the  act  ieto  whatever 
■bapo  tbe  panuar  ylaaiM,  the  warda  af  the 
atatuta  are  expreaa  and  aniveraal  binding  ia 
partoiU  af  ihii  aort,  and  Iha  k»  ia  oat  la  be 


Mon  why  an  ufamwbaa 

lo  be  that  the  paanal  ia -caaeaf  hii  baiag 

—7  hare  " 


ladaMwga  aod  w^tiMM  af  bk 

KM  proaecntiofl,  and  Ibeadbre  aeaag  lh» 
haan  ■«  infimutioD  to  have  been  gnen, 


■ntliwpartal 
Ufowidcd. 


It  wu  likewke  wged  far  tbe  piniiil.  that  at 
ibe  tioaa  IjbeUad  he  waa  mumI  wilb  dink, 
whiob  aeene  auScMU  ta  ozcalaala  aay  fcoikh 


briaga  aneh  a  dana  apon  tl 


aavM  degree  af  oompaanoa  a 
Qigaa  in  bk  Ireaiiae,  do  Crii 
jaatali^  nva,  ••  r    ■ 

daot,  £t  abi  «it  Ol 

tberdbra  briaga  dninkarda  under  the  aaaelim 
aftbalav}  l4oac  "  Da oaoio  (irwkdia  ^mi 
aalk  furari  ifao  piUHaatnr."  Tbia  pia»d  af 
aionlpaiioa  the  paaaal  b«ia  will  bo  iMiaiaod 
hj  ibair  krdabipa,  eapeoUUy  nnoa  dradm 
exfreMkoa  aia  b«t  like  the  dneaa  of  cbiUaaa 
wUbam  daaMo  and  of  no  import,  and  over 
atlMdcJ  with  IhUy,  bat  nerer  with  oMliee  a* 
dole.whiohktbeBDbataiwaofallcriBee.  A^ 

Ckrna  paiagnpho  finali  qiMal  .(V\ 11, 

dtee  tbe  eumpk  of  Piaiatratua  one  of  tbe  fa- 
■MmatynaU  of  Athena,  wbo  when  bk  enniar* 
iBi>9aaa  him  la  caoaa  kill  a  ilraabni  nan  te 

Cenag  Mprechia  aaon  bioi,  an  acoowU  of 
eraeky,  (Minred,   *'  noa  ma^ia  aad  illi 
^Dwn  H  qok  obllgatk  aoBulia  in  aa  00- 
enrriaaat"  Hm  langne  k  aa  aanily  mewbar 
[See  p.  7C91  at  any  liw^  bat  it  ware  Mef 


.  7C91  at  a 
•  ban  to  II 


Tbe  lybel  only  oaodadiag  npon  tl 
Raginaa,  there  made  u~  ~ 


Geo,  Haouxsk. 

Tie  Lordi  Juaiica  Clerk  and  Cwnniaaiooen 
of  JutticiBiTj  haritig  conaidend  tbe  lybel  at  the 
ioatnce  of  bk  majeatiea  Adrocale  Ibr  hia  high, 
nea*!  intereat,  agaiut  the  aaid  Alasauder  Slatr-- 


npoD ;  they  find  the  lyl 


OT 


act  of  the  9ib  jear  of  qneen  Apne,  intitoled  Aa 
Act  for  aecunij  nf  her  m^aatioB  peraoo  and 
goroniinent,  and  of  the  ruccawion  to  the  caown 
of  Graat  Britain  in  the  ProtaaUnt  line,  not  rele- 
rant  to  infar  the  pain  of  PrBmaaire  meatiooed 
in  Km  aaid  act,  in  reapcct  tbe  lybel  doe*  acA 
bear  Ibe  iiAniiaiioD  to  be  takm  on  oadi  in  tba 
tmna  of  the  aaid  act,  but  fBodi  the  poBDel  at 
tbe  tynia  aod  place  lybelled,  bk  aarkig  a 
drawn  aword  io  ok  hand,  aod  challetging  per- 
•aoB  wiA  wbom  be  nett,  to  declare  fbr  whom 
ttey  were  fbr,  aod  declaring  lumsrif  to  be  for 
king  Jainaa,  releraiil  lo  infeiT  an  aJUmry  pa- 
ttiibaieat,  and  repell  the  dcfencei  propoued 
agaioat  that  part  of  the  lybel  fonnd  relerut, 
and  ramitt  Oe  panael  and  lybri  ai  fonnd  rele- 
rant  to  ibe  koowledge  of  an  aaayar. 

Sic  Sakcriktiir,    Ad.  Cocxonun,  I.  P.  IK 


John  Chiyatia,  kdwaUer  io 
Umrj  Art,  vaarfT  Hmn. 
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Geor^  Thorbnrn,  impolcterer  then. 

RobcTi  Brawn,  nrig-maker  lb  en. 

Jobn  Bailtw,  brew w  ilitre. 

JuDa  BestMti,  wright  tber*. 

Jobn  Chrfc,  glKoer  tbere. 

WilKam  Reiicb,  wrifbl  there, 

DtTid  RaiDHy,  tMrchMlllMn. 

Cfaariea  Bruce,  ^uier  Ibere. 

Hugfb  Pringle,  wig-malter  ibft*. 

Jobn  Thomion,  muion  there. 

Amlreir  Tatwnce,  wright  tber«. 

Kabert  Denbolm,  trriglit  tbera. 

J«bD  Hntton,  wnrcr  there. 

Tbe  ^wte  Msyie  buing  tncIoMd,  iiid  Do 
AjfedioD  of  the  )*w  in  tbe  coowir. 

Bia  Hisjeilie*  Ad*oi»t,  Onote  ami  SolicitH 
Cm-  praMoB,  adilMed  the  wiUieaHi  aAer  da- 


Ata  Grant,  merdiant  in  £diabargh,  tgti 
S5  jmn  or  thereby,  nvried,  nlMnaly  ewarB, 
yai^  of  naiiee,  prriBdin 
•XBEtrned  apoatbe^iiel  a 
INM.'nu  b*M  fMthepMBriibetiiMMd 
flan  IrbeHed,  wMi  •  dnwn  airard  io  Ih  bawl, 
ilearishiiiar  Ulowarda  WiUiaaa  Aytta'a  baawt, 
aadbeanTthBrMaMamanltiiMitlMaaiFaria, 
WbMt  are  von  r«r  f  bat  do«a  not  raMtuabui 
a«  worda  ibal  William  Ajtta  aHirand,  bnt 
IteardliM  pannelfaplj,  I  am  CwkingJaiMa. 
CMMa  «e*r)itt«,bewaaamdiarattt«p«iii>da 
back  at  the  tiiae,  and  haaid  and  aaw  aa  be  haa 
4»pnied,  and  Ihit  ii  the«rti(h  aa  ha  aball  aa- 
•HOTHOad. 

Sk  9tii€nbitmr,  Jotm  GaaNT. 

Ad.  CocaMiiMi. 

W3£am  Aytim,  menshant  In  Ediobiiigfa, 
aged  faurty  year*  or  thereby,  married,  a«- 
MbidIv  awora,  purged  of  malice,  prqodice  and 
partiu  eonDcil,  eiasiined  and  ioterr^ate,  de- 
pooa,  That  lipao  tbe  tOth  of  Jnne  lait  abont 
•le*n  a  clock  at  nigbt,  the  dapotietil  aaw 
Akxander  Stewart  th«  panntl  with  a  ihawa 
•i*ard  in  hb  band  upon  the  aticet  behn  Ibe 
floach-bniiMa,  timanl  the  CaatlcUH,  with 
a  MlapMv  «f  other  pertona  behind  bim,  and 
tbe  hiimJ  mritrted  ha  fword  ae*arat  tinea  to- 
aratda  tba  Mponent  aajing.  Are  ydti  Ibr  himf 
Are  yon  ftir  btm  r  Mt  doaa  net  mnaiDbar 
what  anante  the  pamtat  garehhsaetf  when  tbe 
depanent  adiad,  whom  abwild  faeto  for.  Oa«*a 
teiaUUp^M,  and'tfaiita-tbc  truth  aa  be  ifaonU 
aiuiWrloGod. 

Sic  S^rltitw,  Wbl.  Arm. 


[7W 


preacDt,  each  aader  tbe  pain  of  JOO  merfca,  a_. 
ordUa  tbe  pwiad  ta  ha  earned  badi  ta  piiaes. 


AUxander  Stemart,  priioner  in  the  Tolbooth 
orEdiobnrgh.  '^  ^^ 

The  aaid  day,  the  paraana  wba  paat  nptB  tbe 
aaayaeaT  the  aaid  pasMl,  rMnraad their  ver- 
dietinMaeMeuf  tbeaddia  '  ' 
laiiorfdlatM: 


Tba  abora  aaayaa  fanisg  inplaaeJ,  mada 
ehoyaa  of  Robert  DtDhotmo,  Wright,  to  be  their 
chaoodka-,  and' Jobn  Baillle,  bnwer,  to  he  their 
cler|[,and  having  eontidared  the  lyM  attbn 
iMtance  of  Ma  jBqcatiaa  Adneale  (&  hii  higb- 
nemea  intanet,  agaiaat  Aleiander  Stewart  pan- 
nel,  dM  Lor*  Jnalice  Cleik  and  Conwiia- 
donera  of  Jiwteiaiy,  (heir  Interioqiiilar  tteic* 
trpon,nnd  dqwwitieiw  of  Ota  witneaaei  aldncti 
m  pmring  thereof,  all  in  one  *eioe  Mm^ 
praren,  aboM  the  lynie  lybeHed,  (hat  tba  oan- 
nel  had  a  drawn  award  in  fab  hand  ffoorinw 
wwanb  Witlnm  Ayton'a  brnat,  and  flwia  it  not 
prDTO),tbaihenBmadktDg  Jsme*.  IninineM 
irtieraarthir  preaenta  anaDfaBcrihed  by  om-eBU 
chancdtor  and  dark  in  onr  nanKa  place  aOl 
dale  fonaaid. 

SieSiibKrSiitnr,  Rourr  DonrauK,  Chaatf. 
Jomi  BtnxiB,  CleiiL. 

Tha  Laida  Jottic*  CteA  atid  rmioiia 
NODan  of  inatieiary,  in  raapaat  of  (Im  fara> 
going  fwdict  of  aaayae,  MMilaie  the  pnii't 
and  iiamiaa  bim  fiwn  the  bar. 

iStc  SvbicrMttir,    Ad.  CocnvijtB,  I.  P.  IX 


WhtKaapeBttfrdie  aBagntian  tee  pi  7«^ 


SEiraj;': 


JBthiaOalbciianval.  15,p..0M;  aad^eCaan 
of  Madaaghlan,  ari»g  ant  of  tba.  naJmua 
mab.— 4»  p.  706,  1  ban,  m  aaaal,  ai—ia< 
tbahlinKyef  tbaneaid.  UpM  toddng !«» 
Oarw,  I  do  not,  in  loe.  dt,,  ind  any  iMng 
abont  PMatmna.  Sigaa  da  Crimme  immm 
\mr^  I  feaTo>Mver«eaa. 
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Ttlat  ofGeddei  Md  Ctai»fi)ord. 
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494.  The  Trial*  of  James  Geddes  and  John  Crawfoord  (Servants 
of  Lord  Southcsk,t)  for  drinking  the  Health  of  the  Pretender, 
and  cursing  the  King:  1  George  I.  a.  d.  1715.  [Now  first 
published  from  the  Records  of  Justiciary  at  Edinburgh.] 


CuuA  JusnciARU,  8.  D.  N.  lUgit,  tenta  id 
Pretono  Uur|(i  de  EiHnburi^h,  vigesimo 
quintu  die  oiensis  Julij  milh-mmo  sefvliii- 
g^nteHiino  deciino  quinto.  Per  h<ioorabilef 
▼inis,  Adamutn  CcKrkburn  de  OrmiBtoun, 
Jnsticia  rill  111  Clericum'DomioosGilbertuni 
Eliot  de  Minto,  Jacohum  Mackenzie  de 
Roystouo  et  Giilielinum  Caklerwood  de 
Pofton,  et  Mii|;iiitro8  Jacubum  Hamil- 
tOD  de  Paocaitland  et  ^Davidem  Erskine 
de  Dud  Cominiiiaiiooarioi  Jusliciarij  Diet. 
8.  D.  N.  Regis. 

Curia  legittime  affirroata. 

JL  HE  said  day  anent  the  criminal  letters  raised 
at  the  instance  of  sir  David  Datrymple  of* 
Hailes,  baronet,  his  majesties  Advocat  for  his 
majesties  interest,  a^piinst  James  Geddes  and 
John  Crawfbord  senranis  to  the  earl  of  South - 
«sque — makein((  mention,  That  where,  by  the 
bwa  of  thisi,  and  all  i»ther  well  ^orerned  realms, 
tbejitterini^  of  8|>eeches  tending  to  excite  sedi- 
ticm  and  alienat  the  aflfection  of  his  mi^estics 
person  and  government,  by  questioning  or  de- 
nying his  majesties  just  and  undoubted  right 
and  title  to  the  crown  of  these  realms,  or  by 
letting  up  or  asserting  the  right  of  any  other 
person  thereto,  are  crimes  of  a  high  nature  and 
severely  puiiisiiable.  As  also,  (hat  by  the  law 
of  God*,  the  laws  of  this,  and  all  other  well  go- 
.▼eroed  oatiuiis,  the  cuntiDg  of  his  majestic,  aDd 
iiiipreratiniT  evils  apoD  him,  the  cursiog  aod 
imprecating  evils  upOD  aoy  of  his  subjects,  mod 
threateninfif  evils  to  them,  for  their  just  and 
jutitul  owning  ofv  aifd  adhering  to  bis  un- 
doubted  right  and  title  to  the  crown  of  these 
realms.  As  also,  the  importuning  and  pressing 
aijty  of  hib  majesties  leidges,  to  |>ertake  of  the 
•aid  crimes  above  mentioned,  and  violently  and 
cnielly .  beatinflf,  cutting .  and  wounding  any 
person,  when  in  an  dutiful  and  inufiensive  man- 
ner adiiiuni»hing  and  diswading  frora  the  com- 
mission of  the  crimes  above  mentioned,  are 
crimes  of  a  hiifb  nature,  tending  to  the  dis- 
quiet and  dinhonour  of  all  civil  and  well  esta- 
blished government,  and  severely  punishable 
especially  w  hen  committed  in  an  open  insolent 

*  See  the  three  preceding  Cases. 

•f  The  earl  of  8outliesk  took  a  part  in  the 
rebellion  of  1715,  for  which  be  was  attainted. 
fle  escaped  to  Prance,  and  died  there  in  1739. 
Bishop  Burnet  (Own  Times,  vol.  1,  p.  319,  8vo 
ed.  of  1809)  relates  a  curious  anecdote  concern- 
ing kin}f  James  2,  when  duke  of  York,  and  an 
earl  of  Southesk,  who  I  believe  was  grand- 
father of  the  lord  meatioaed  io  the  text, 


and  insulting  manner  in  the  face  of  thewB, 
in  publick  places  of  towns,  and  at  the  tins  of 
puUick  meetings  of  the  people,  from  the  neigfa- 
iiourhood,  in  manifest  contempt  and  defyaace 
of  his  majesties  laws  and  authority,  to  the  sean« 
dal  and  reproach  of  all  ciril  govemmem  and 
Christian  society.  Yet  nerertheless,  the  said 
James  Geddes  and  John  Crawfoord,  serfaota 
to  the  earl  of  Soothesque,  were  guilty  adori 
art  and  part  of  the  haill  or  one  or  other  of  the 
crimes  abore  mentioned.  In  so  far  as,  tba 
said  John  Crawfoord  and  James  Geddes,  did 
upon  the  tenth  or  one  or  other  of  tba  dayes  of 
June  1715  years,  in  the  afleroooD,  come  to  tha 
town  of  fireechine,  where  many  people  from 
different  places  were  gathered  together,  upoa 
occasion  of  the  Trinity  fair  holdeo  there  tha 
said  day,  and  having  called  for  wine  out  of  tha 
bouse  of  John  Knox  vintner  there  to  bis  closs 
head  io  the  pubhc  street  of  the  said  town,  thera 
and  then  io  the  ?  iew  and  hearing  of  many  peo- 
ple, the  said  James  Geddes  and  John  traw* 
foord  did  drink  the  Pretender's  health,  under 
the  title  of  king  James  the  eight,  and  that  witli 
a  loud  and  audible  Toice,  tbereiby  setting  up 
and  asserting  the  said  Pretender's  right  and 
title' to  the  crown  of  these  realms,  in  manifest 
opposition  to,  and  denyal  of  his  majesties  just 
and  undoubted  title  thereto.  As  also,  the  said 
James  Geddes  and  John  Crawfoord,  or  either 
of  them,  did  imprecate  many  curses  upon  his 
majestic  king  George,  the  Presbiterians,  and  aH 
the  friends  and  adherents  to  his  majesties  just 
right  and  title,  frequently  imprecaliag,  that 
God  might  damn  his  majestic,  and  the  deril 
might  bum  him,  and  they  or  either  of  them 
prayed,  that  many  evils  might  hcfal  them- 
selves, if  they  or  any  of  them,  would  not  onake 
coUops  of  the  Presbiteriana  and  all  bis  majesties 
friends  and  adherents,  and  make  hrsnoers  of 
their  ribs  to  rost  their  soulU  on  in  hell,  and 
would  ripe  them  up,  and  use  them  as  tlie  do 
the  swine,  and  many  other  such  malicious  ex- 
pressions, attended  with  horrid  oaths  curses  and 
threatenings.  As  also  they  or  either  of  them 
urged  and  pressed  severals  to  drink  the 
foresaid  Pretender's  health,  under  the  title  of 
king  James  the  eight,  pubUckly  boasting', 
that  they  would  go  and  drink  the  said  Pre* 
tender's  health  under  the  title  of  king  James 
the  eight,  at  the  Cross  of  the  said  burgh, 
though  they  should  be  hanged  for  it ;  and  ac- 
cordingly the  said  James  Geddes  and  John 
Crawfoord,  did  go  to  the  Cross  of  Breechine, 
takeing  several  bottles  of  wine  with  them,  and 
there  publickly  and  before  many  spectators, 
did  again  renew  the  drinking  ef  the  saki  Pre* 
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Case  qfJohn  Gibbon* 


tendar't  bealtli,  under  the  title  of  Vmg  James 
the  eight,  with  repeated  curses  and  impreca- 
tiont  iy§^Dtl  hit  niiyestie,  and  those  that  adhere 
to  hit  tost  riffht  and  title.  Thereafter  the  said 
day,  the  laid  James  Geddes  and  John  Craw- 
foord  went  from  the  Cross  lo  the  bridf^end  of 
fifeecbine,  and  then  reiieweil  their  drinking  of 
the  said  Pretender's  health  in  manner  fore- 
said, under  the  title  of  king  James  the 
eight,  anil  when  admonished  and  reproved 
Ibr  the  same  by  a  boy,  calle<l  John  Lammie, 
mm  to  Mr.  John  Lammie  of  Littlefiihie, 
the  said  James  Geddes  and  John  Crawfoord, 
did  cruelly  and  in  a  barbarous  manner,  beat 
the  said  John  Lammie  with  their  hands  and 
lect  And  particularly  the  said  James  Geddcfs 
did  Gutt  and  wound  him  the  said  John  Lammie 
in  several  places  of  his  body,  with  a  durk  or 
shabJe  to  the  great  elfnsion  of  his  blood,  and 
in  raanifcHt  danger  of  his  lyfe.  And  also,  the 
■aid  James  Geddes  with  the  forsaid  weaiion  in 
his  hand  did  threaten  and  wound  soooe  wno  of- 
fered to  rescue  or  interpose  in  behalf  of  the  said 
John  Lammie,  from  which  facts  above-mention- 
ed, the  said  James  Greddes  and  John  Crawfoord 
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or  either  of  them,  were  guilty  actors,  art  and  pari 
of  all  or  one  or  other  of  the  crinies  above- men* 
tioned,  which  being  found  proven  by  tim 
verdict  of  an  assize,  before  tlie  lords  justice  ge- 
neral, justice  clerk  and  commissioners  of  ju0* 
ticiary,  the  said  James  Oeddes  and  John 
Crawfoord  ought  to  be  severely  punished,  Uf 
the  example  and  terror  of  others  to  commit 
the  like  in  time  coming,  and  the  said  Jamea 
Geddes  and  John  Crawfoord,  being  oft  and  di- 
verse times  called  to  have  compeared  this  day 
and  place,  as  they  who  were  lawfully  cited  for . 
that  efiect,  lawful  time  of  day  bidden,  and  they 
not  enterand  nor  appearand,  the  lords  justice 
clerk  and  commissioners  of  justiciary,  decem# 
and  adjudge  the  above  named  James  Geddea 
and  John  Crawfoord,  servants  to  the  earl  of 
Southesqoe,  to  be  outlaws  and  fugitives  from 
his  mi^cstics  laws,  and  ordain  them  to  be  put 
to  the  horn,  and  all  their  moveable  goods  and 
^ear,  to  be  escheat  and  inbrought  to  his  ma- 
jesties use,  for  their  not  com|>earing  to  under- 
ly  the  law  for  the  crimes  above  mentioned. 
Sic  Sub$cribiiur^ 

Ad.  Cockburme,  I.  P.  D. 


495.  Case  of  the  King  against  Gibbon  :*  8  Geouge  IL  a.  d.  1734. 

Upon  an  Information^  in  the  Nature  of  a  Quo  Warranto,  by  the' 
King's  Coroner  and  Attorney,  against  the  Defendant,  to  shew 
by  what  Authority  he  claimed  to  be  a  Freeman  of  the  Town 
and  Port  of  New-Romney,  at  the  Relation  of  William  Jarvis. 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  August 
1734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre. 


Mr.  Smiih,  iVlAY  it  please  yonr  lordship, 
and  you  gentlemen  of  the  jury ;  this  is  an  in- 
formation, in  the  nature  of  a  Qao  Warranto, 
against  the  defendant  Gibbon,  to  shew  by  what 
authority  he  claims  to  be  a  freeman  of  the 
town  and  port  of  New  Romney,  in  this  county : 
and  the  information  sets  forth.  That  the  town 
aod  pi>rt  of  New  Romney  is  an  ancient  town 
and  port ;  and  that  the  mayor,  jurats,  and  com- 
monalty of  the  said  town  and  port  are,  and  for 
teo  years  last  past,  and  long  before,  were,  one 
body  corporate  and  politic,  by  the  name  of 
mayor,  jurats,  and  commonalty  of  the  town 
and  port  of  New  Romney  in  Kent ;  and  that 
the  office  of  iVeeman  of  the  said  town  and  port 
is  a  public  office,  and  an  office  of  great  trust  and 
preeminence  within  the  same  town  and  port, 
eooceming  the  good  rule  and  govprnment  of 
the  same,  and  the  administration  of  public  jus- 
tice: and  that  the  defendant  Gibbon,  of  the  said 
town  and  port,  innholder,  on  the  25th  of  March, 
in  the  seventh  year  of  his  present  majesty,  and 
from  thence  continually,  hitherto,  at  the*  town 

*  See  Kyd  on  Corporations;. 
VOL.  XV  J  J. 


and  port  aforesaid,  liaih  used  and  exerciaedi^ 
without  any  lawful  warrant,  the  said  office,  and 
claims  to  be  one  of  the  freemen  of  the  sama 
town  and  port,  and  to  have  alt  the  priTileges, 
liberties,  and  franchises  thereof:  of  which 
office  the  said  defendant  Gibbon,  ibr  all  the 
time  aforesaid,  upon  his  majesty  hath  usurped, 
in  contempt  of  his  majesty,  and  to  the  great 
damage  and  prejudice  of  his  royal  prerogative^ 
and  against  his  crowu  and  dignity  :  whereupon 
be  prays  process,  &c. 

To  this  the  defendant  has  pleaded,  that  the 
said  town  and  port  is  an  ancient  town  and 
port,  and  the  office  of  freeman  thereof  a  public 
office. 

And  says.  That  the  late  queen  Elizabeth,  by 
her  letters  patent,  dated  at  Northaw,  the  4tlr 
of  August,  in  the  5th  year  of  her  reign,  did  will 
and  grant  that  the  barons  and  inhabitants  of  the 
said  town  and  port  (who  before  that  time  bad 
been  incorporated,  by  the  name  of  jurats  and 
commonalty)  should  for  ever  af^er  be  one  bodjr 
incorporate,  by  the  name  of  mayor,  jurats,  ana 
coi^monalty  of  the  town  and  port  of  Htw 
ftomney. 
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Aid  that  they,  and  thdr  soooeMort,  and  all 
•tbcr  the  baroot  and  mhabitanti  of  the  aaid 
tawB  and  port,  their  hcin  and  niccesiora, 
ghoold  for  eter  after  he,  in  all  matten  what- 
tfer,  asiVee  as  the  mayer,  jurali,  and  ooid- 
mooalty  of  the  town  and  port  of  Saodwich,  or 
any  other  towo  and  port  of  her  aaid  Cinque 
Furta. 

And  the  defendant  hr  hit  plea  further  aett 
fbitii  a  cturtoni  in  Sanowich,  one  of  ihe  eaid 
Cinque  Ports,  that  if  a  man  marries  the  daugh- 
ter of  any  freeman  of  that' town,  such  daughter 
bdnff  horn  after  the  sweariuff  and  admiasiou  of 
her  father  into  the  offiee  of  freeman,  and  being 
reriant  and  inhabiting  within  the  tovrn,  has  a 
right  to  he  sworn  and  admitted  a  freeman  of 
Sandwich. 

And  alleges  the  like  custom  in  Dorer,  ano- 
ther of  the  Cinque  Ports. 

And  that  the  sole  right  of  swearing  and  ad- 
mitting freemen  of  New  Romney  is,  and  at  the 
time  of  swearing  and  admitting  of  him,  the 
aaid  John  Gibbon  was,  in  the  mayor  and  jurats, 
or  in  the  mayor  and  any  two  jurats. 

That  the  defendant  Gibbon,  on  the  Ist  of 
Hay,  1727,  married  Elizabeth  Smith,  daugh- 
terofWilUam  Smith,  a  freeman  of  the  said 
town  and  port ;  and  thereby,  and  by  virtue  of 
the  said  letters  patent,  became  entiiuled  to  be 
aworii  and  admitted  a  freeman  of  the  said  town 
and  port;  and  having  such  right  and  being 
80  entitled,  was,  on  the  S5th  .of  March  Ust, 
Bwom  and  admitted  by  John  Coates,  the  then 
mayor,  and  Humphrey  Wightwick  and  Ed- 
ward Batcbelor,  then  Uo  of  the  jurata  of  the 
s^  town  and  port,  being  there  assembled  in 
due  manner  for  that  purpose ;  by  reason  of 
which  he  says,  he  is  a  freeman. 

The  king  replies.  That  Gibbon,  by  marrying 
the  said  Elizabeth  Smith,  did  not  become  en- 
tituled  to  be  sworn  and  admitted  a  freeman. 

To  which  there  is  a  demurrer,  fur  the 
opinion  of  the  Court  upon  the  words  of  the 
OMrter. 

So  that,  gentlemen,  the  first  issue  yon  are  to 
try  is,  whether  the  sole  right  of  swearing  and 
admitting  freemen  of  the  town  and  port  of 
New  Romney  be  in  the  mayor  and  jurats,  or  in 
the  mayor  and  any  two  jurats :  and  if  we  prove 
to  3^u,  that  the  commonalty  hare  always  had 
and  exercised  a  oouciirrent  right  with  the 
mayor  and  jurats,  you  will  please,  gentlemen,  to 
find  for  the  king. 

Mr.  Marth.  May  it[>leaseyonr  lordship,  and 
you  gentlemen  of  the  jury  ;  I  am  counsel  for 
the  defendant  Gibbon.  You  observe,  by  the 
opening,  that  this  is  an  information,  in  the  na- 
ture of  a  Quo  Warranto,  against  him,  to  shew 
by  what  authority  he  claims  to  be  a  fiieeman 
of  New  Romney:  and  the  only  points  that 
come  before  you  now  to  be  tried,  are,  first, 
Whether  the  right  of  swearing  and  admitting 
freemen  of  this  corporation  be  in  the  mayor 
and  jurats,  or  in  the  mayor  and  two  jura'ts  ? 
And,  secondly.  Whether* the  defendant  Gib- 
bon has  been  duly  sworn  and  admitted  a 
freeman  P    There  being  m  demoner  as  to 
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the  right,  that  is  to  be  determined  by  thm 
judges  of  the  court  of  KingV  bench:  sind  im 
order  to  make  out  this  right,  we  shall  produoai 
to  you  the  books  of  the  corporation,  as  well  aa 
livmg  wimesses ;  whereby  it  will  appear,  that, 
the  right  of  swearing  and  admitting  freemen  of 
this  oorporation  is  in  the  mi^or  and  jurata,  or 
in  the  mayor  and  two  jurats ;  and  that  every 
one  of  the  present  members  of  the  corporatioa 
was  sworn  and  admitted  by  the  mayor  and  ja- 
rats,  or  the  mayor  and  two  jurats :  and  by  an 
entry  in  the  same  books  it  wdl  hkewise  appear, 
the  defendant  was  duly  sworn  and  adnutted  n. 
freeman ;  and  when  this  appears,  gentlemeot 
you  will  find  a  verdict  for  the  defendant. 

Mr.  Lacy.  Mr.  Wellard,  please  to  product 
the  corporation  hooks.  (Which  were  produced 
accordingly.) 

Sorj.  Darnell,  My  lord,  we  insist,  the  sole 
right  of  admitting  and  swearing  freemen  of 
this  corooration  is  not  in  the  mayor  and  jurats* 
but  in  tne  mayor, jurats,  and  commonalty. 

L.  C.  J.  Eyrt.  ft  is  swearing  and  admitting. 

Serj.  Darnell.  Gibbon  being  called  on  by 
the  court  of  KJng*s-bench,  to  shew  by  what 
authority  be  claimed  to  be  a  freeman  of  the 
town  and  port  of  New  Romney,  has  demurred^, 
and  thereoy  waived  the  foundation  of  hia 
claim. 

L.  C.  J.  What !  Is  that  waiving  it  ?  What 
concerned  his  right  comes  not  now  in  issue, 
and  was  lefl  undetermined  by  the  Court.  If 
he  had  a  right,  the  question  is.  Whether  he  be 
duly  admitted  P  And  in  order  to  that,  he  must 
be  elected  :  And  then  the  quest k>n  is.  Whether 
he  be  admitted  according  to  the  constitutioni 
of  the  town  and  port  of  New  Romnev  f 

Serj.  Darnell,  My  lord,  a  right  is  here 
claimed  by  the  defendant ;  I  have  a  right  bj 
marrying  a  freeman's  daughter ;  and  if  1  have 
a  right,  the  question  is,  as  to  the  method  of 
commg  to  this  right.  The  defendant  says,  the 
sole  right  of  swearing  is  in  the  mayor  and 
jurats :  But  we  say,  though  they  have  a  right, 
the  whole  body  must  admit,  though  the  swear- 
ing  be  by  the  mayor  and  jurats. 

L,  C.  /.  Swearing  and  admitting  i%the  same 
thing,  brother  Darnell.  Where  a  man  is  choscQ 
mayor  of  a  corporation,  the  swearing  and  ad- 
mitting him  is  the  same  thing.  All  peraona 
are  admitted  by  swearing,  and  taking  tne  oath 
is  the  admission.  A  man  admitted  is  to  ba 
sworn :  and  there  is  no  corporation  in  the  king- 
dom, but  where  swearing  and  admitting  is'the 
same  thing ;  and  yet  you  would  make  then^ 
two  distinct  acts. 

Mr.  Lacy,  We  shall  prove  to  your  lordship 
and  the  jury,  that  the  sole  right  of  swearing 
and  admitting  is  in  (he  mayor  and  jurats:  and 
the  first  instance  we  shall  shew  is  in  1679, 
Peter  Mariin  was  admitted  and  sworn  by  the 
nmvor  and  jurats. — Read  the  entry  of  the  gib 
ef  March,  1679. 

Witness  sworn  to  prove  an  Aasembly-book* 

L.  C.  J.  I  think  it  proper  to  be  read  as  a 
Court-book. 
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Auociate  rea^s : 

•*  March  8,  1679.  Romoey.  At  a  commoD 
laseoibfy  of  the  mayor,  jurats,  and  commonalty 
of  the  town  and  port  of  New-Romney,  in  the 
common  place  bel^  there,  32  Car.  3,  Present, 
John  Hunt,  mayor ;  Thomafi  Durrant,  John 
Mascall,  John  Cockman,  William  Green,  and 
Mr.  Isaac  Rutton,  freemen  of  the  said  tovrn  , 
P^ter  Martin  an  inhabitant  of  our  member  of 
Orleaton,  in  Old  Romney,  was  elected  a  free- 
man ;  and  this  assembly  doth  appoint  him  to 
be  sworn  a  freeman  by  the  mayor  and  any 
two  jurats  of  this  corporation.'* 

X«  C.  J.  Peter  Martin  elected  and  sworn, 
52  Car.  S,  1679. 

Mr.  ULirsk.  Now  read  his  adniasion  and 
swearing. 

Auociate  reads : 

**  At  the  court  holden  before  John  Hunt,  the 
Biayor,  and  jurats  of  same  port,  15  March, 
1679,  Peter  Martin  testified  his  free  consent 
for  obsenring  the  orders,  charters,  and  ordi- 
nances, &c.  of  the  Cinque  Ports,  and  of  this 
town  in  particular ;  aiul  is  hereby  declared 
and  admitted  a  freeman  of  this  corporation ; 
and  took  the  oaths  appointed." 

Mr.  Lacv.  Read  the  entry,  fbl.  738,  of  Ste- 
phen Bretl^s  admission. 

Attociate  reads: 

**  New  Romney.  Whereas  the  mayor,  jurats, 
and  commonalty  of  the  town  and  port  of  New 
Romney  aforesaid,  at  their  comnoon  assembly, 
hoMen  in  the  common  place  of  the  said  town 
and  port,  did  elect  and  choose  Mr.  Stephen 
Brett,  being  free- bom;  Thomas  Short,  born 
at  Smeeth  in  the  countr  of  Kent;  Robert 
Easton,  bom  at  Battle  in  the  county  of  Sussex ; 
and  John  Coates,  grazier ;  all  free-bora,  to  be 
fireemen  of  the  said  town  and  port,  the  15th 
day  of  May  last :  Now  be  it  remembered,  that 
at  a  court  of  record  holden  in  the  Gnildhall 
of  the  same  town  and  jiort,  this  9A  day  of  De- 
eember.  Anno  Domini  1694,  the  said  Stephen 
Brett,  Thomas  Short,  Robert  Easton,  and  John 
Coates,  testifying  their  free  consents  for  the 
obaermg  and  maintaining  the  charters,  fran* 
<^ises,  decrees,  pririleges,  customs,  and  usages 
of  the  Cinque  Ports,  two  ancient  towns,  and 
their  members,  and  particularly  of  this  town 
and  port  of  New  Romney,  ha?e  severally  taken 
the  oaths  of  freemen  of  the  same  town  and 
port  according  to  the  customal  there,  and  are 
admittcHA  Into  the  franchises  of  the  town  and 

Krt  afbresaid ;  and  did  also,  at  the  same  time, 
re  take  the  sereral  uaihs  appointed  by  an 
act  of  parliament,  intituled.  An  Act  for  abro- 
gating the  Oaths  of  Allegiance  and  Suprenoiacy 
and  appointing  other  OathS|'*  &c. 

Mr.  MarMk,'  Read  the  entry,  M.  770. 

^  New  Romney.  At  a  court  of  record,  holden 
ia'the  Gmhtball  of  the  same  town  aud  port, 
the  16tb  of  May,  1698.  Whereas  the  mavor, 
jarats,  and  commonalty,  at  a  commtm  assembly , 
Mdteii  ia  tba  commoii  place,  oa  miuridajf  tua 


17th  of  March,  1697,  did  elect  Robert  Mascall^ 
free-bom,  Thomas  Lancaster,  and  Thomas 
Edwards,  free-born ;  bsTing  testified  their 
free  consents  to  obaerve  the  ancient  orders, 
charters,  ordinances,  &c.  were  then  admitted 
into  the  freedom  of  the  said  town :  Be  it  r^ 
membered,  that  the  said  Robert  Mascalf| 
Thomas  Lancaster,  and  Thomas  Edwards* 
having  testified  their  free  consents  to  observe 
the  orders,  &c.  aforesaid,  have  taken  the  oathu 
according  to  the  customal,  and  are  admittea 
into  the  franchises  of  the  Iowa  and  port  aftra* 
said,  and  took  the  several  oaths  appointed.** 

• 

Lh  C.J.  A  conrt  of  record,  and  this  court 
held  before  the  mayor  and  jurats. 

Mr.  Marsh.  My  lord,  there  is  not  a  singla 
member  of  the  corporation  bat  is  swora  in  tuia 
manner. 

Seij.  Darnell.  We  admit,  my  lord,  that  .na 
man  can  be  swora  but  by  the  mayor  and  jurats  ; 
but  none  but  fVaeoMn  can  consent  there  sImu 
be  freemen  among  them. 

L,  C.  J.  If  the  precedents  are  admitted  by 
the  other  side,  there  is  no  occasion  for  proving 
them. 

Mr.  Marsh,  My  lord,  if  they  admittheoi  ao* 
cording  to  the  test  entry,  there  is  no  occasion  i 
but  if  not,  it  is  necessary  to  oaQ  a  living  wil* 
ness. 

X.  C.  J.  It  is  all  one  to  me  what  yoo  da. 
It  is  admitted  on  all  sides,  there  are  sMuiy  of 
these  entries  since  1679. 

Mr.  JfffftJL  Read  the  admissioD  ef  Isaac . 
Rutton  and  others,  7  Febraary,  1708. 

Associate  reads : 

**  New  Romney.  At  a  conrt  of  record  hdldsa 
in  the  Guildliall  of  ikhe  same  town  and  portly 
the  7th  of  February,  1706.  Whereas  the 
mayor  and  jurats,  at  a  comnxHi  assembly,  elect- 
ed the  several  penons  following :  Be  it  remem- 
bared,  the  persons  under-written,  testifvinff 
their  consents  to  observe  the  ancient  oroerSt 
&c.  have  taken  the  oaths  of  freemen,  and  ara> 
admitted  into  the  freedoms." 

JL  C.  J.  Who  are  the  people  adnutlsdr 

Jsfocib^e  reads: 

'*  Isaac  RuttoB,  John  Baiaett,  John  MinttS, 
John  Tooke." 

Mr.  Lacy.  Now  tarn  to  fol.  100.  Read  the 
admission  of  Nichotes  Durrant,  and  others. 

Associate  reads : 

•'June  13,  1715.  Whereas  the  mayor  and 
jurats  did  elect  Nicholas  Dunrant,  Isaac  War- 
ren, Daniel  Warquin,  and  John  Cosby,  to  ba 
freemen  :  Be  it  reoaembered,  that  they,  testily- 
ihg  their  consent  to  observe  the  ancient  ordeia^ 
&C.  are  admitted  into  the  freeiloms  of  this  town 
and  port,  and  look  the  several  oaths  appouUed, 
and  subscribed  the  decteralkm  following/* 

Mr.  Knotskr.  Read  the  admission  of  Juhft 
Wtdcomb,  and  Richard  Howard,  fbl.  lltf. 

Jiaoctole  reads : 

'« August  96«  1717.  Whereas  the  ma^oraad 
^rats,  at  the  last  coaiiiMm  assembly,  did  eleot 
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the  teveral  penoos,  whose  oamet  m  bereaotD 
■ubtcribed,  io  b«  frcemeo:  Be  it  remembered, 
tbts  S6tb  of  Aui^iMt,  1717,  the  perMDt  uoder- 
writteo,  testifyinif  Uipir  coiisf  nl  to  observe  tlie 
ADcieDt  ordcm,  &c.  and  taking  tlie  oaths,  are 
admitted  into  the  freedoms  of  this  town  and 

|H>rt.  *'  JoUN  WlDCOMB, 

**  RicHARn  Howard." 

Mr.  Marth.  Turn  to  fbl.  195.  Read  the 
mdmissiou  uf  Thomas  Wilson. 

^stocia/e  reads: 

••  Nofeniber  18,  17?7.  Whereas  the  mayor, 
jurats,  and  commonalty  elected  Thomas  Wil- 
ton, within  this  town,  to  he  a  freeman :  Be  it 
remembered,  that  he,  testifyiug  his  consent  to 
oWrve  the  ancient  orders,  &c.  and  takinff  the 
Mth,  is  admitted  into  the  frecdon(is  of  this  town 
and  port. 

<«  Born  at  Lydd  in  Kent." 

tfr.  jLocy.  Now  read  the  admiasion  of  Wil- 
ttam  Gray,  the  7th  of  June,  1731. 

**  June  7,  1731.  Whereas  the  mayor  and 
jurats,  at  the  last  election  of  mayor,  did  admit 
fVilltam  Gray,  n  freeman :  Be  it  remembered, 
tiiat  he,  testifyioff  his  consent  to  observe  the 
ancient  orders,  &c.  has  taken  the  oath,  and  is 
admitted  into  the  freedoms  of  thi:»  town  and 
port." 

Mr.  Marsh.  My  lord,  ve  submit  our  caaa 
here. 

Stefi.DameU.  The  word  « admitted*  is  used 
both  at  the  oommoo  assembly*^ 

L.  C.  J,  But  only  there  in  that  instance. 

8eij.  Darnell.  May  it  please  your  lordshjp, 
and  you  gentlemen  of  the  jury;  1  am  for  the 
king  against  Gibbon :  and  this  is^e  is  only  a 
part  of  a  question  in  relation  to  the  franchises 
and  privileges  of  the  town  and  port  of  New 
Romney,  where  of  late  there  have  been  many 
iHicit  practices  in  order  to  overthrow  the  con- 
stitotions  of  the  town ;  and  thereupon  applica^ 
don  was  made  to  the  Court  of  Kmg*s- bench, 
in  two  several  causes,  against  Gibbon  and  l>af^ 
by,  who  were  Io  shew  by  what  authority  they 
claimed  their  freedoms ;  and  they  insisted  they 
had  married  the  daughters  of  freemen,  and 
therefore  had  a  right  to  their  freedoms ;  and 
a|iM>  against  one  Wigbtwick,  who  was  to  shew 
by  what  authority  be  claimed  to  be  mayor  of 
New  Romney. 

Gentlemen,  the  election  of  the  mayor  de- 
pending on  the  right  of  Gibbon  and  Darby,  the 
Courty  Iw  rule,  directed  the  information  against 
G'ibbon  first  to  be  tried  ;  and  if  he  had  no  right, 
Darby  was  to  take  the  fate  of  that  trial,  and  to 
ihsclaim. 

Gentlemen,  as  the  election  turned  upon  the 
rhg\M  of  Gibbon  and  Darby,  if  this  issue  be 
fiMinil  for  them,  then  Wijrlitwick  is  the  mayor. 
But  instead  of  coming  to  the  question.  Whether 
a  man  has  a  right  tu  a  freedom  by  marrying  a 
freeman*s  daughter?  they  have  demurrMl: 
and  now  the  tiuestion  is,  'Who  b  to  admit  the 
freemen  ?  and  1  humbly  apprehend,  my  lonl» 
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where  a  number  of  freemen  have  tlie  freedom 
of  a  town,  nobody  can  be  let  in  witboat  their 
consent ;  for,  if  the  mayor  and  jurats  are  t# 
admit  solely,  they  aiay  set  up  as  many  frea* 
men  as  they  please. 

My  lord,  and  gentlemen  of  the  jury,  the  laa^ 
in^ttances  they  have  produced  out  of  the  assem* 
hly -books,  are,  I  humbly  apprehend,  very 
strong  in  our  favour ;  for  it  appears  from  thooa 
instances,  that  when  the  body  have  agreed 
upon  the  choice  of  a  freeman,  the  mayor  and 
jurats  swear  him ;  and  I  take  the  swearing  la 
he  a  thing  of  course;  but  the  admission  is  ui 
the  wliole  body,  as  appears  by  every  instance 
they  have  read.  A  freeman  is  elected  by  the 
mayor,  jurats,  and  commonalty,  and  then  he  in 
ordered  to  be  sworn  in  by  the  mayor  and  jurats: 
sure  there  can  be  no  doubt  in  tlie  oucatios. 
Swearing  and'  admitting  I  take  to  he  toe  si^me 
thing;  Utey  are  synonymous :  without  swear- 
ing  no  man  can  be  admitted ;  but  the  swearing 
does  not  admit.  Suppose  twenty  freemeii 
sworn  in  by  the  mayor  and  jurats,  the  fran« 
chise  of  the  town  is  worth  nothing— 

L.  C.  J.  You  take  admitting  to  be  the  elee* 
tion ;  it  is  not  so :  but  admitting  to  the  exerose 
of  the  right  Admitting  is  not  coiiferring  the 
right.  The  defendant  has  a  right  by  his  naar* 
riage :  admitting  must  be  construed  the  re- 
ceiving him  iuto  the  ofTioe,  and  admitting  hiaa 
to  the  exercise  of  that  ri;;lit,  and  therefore  is 
synonymous.  You  go  upon  a  wrong  issoe: 
who  were  the  persons 'intituled  to  adminisler 
the  oath  of  office? 

Seij.  Darnell,   Admission  gives  the  right. 

L,  C.  J.  1  think  it  would  m  proper  to  admit 
the  issue  to  be.  Who  ought  to  aduiinikter  tha 
oath  ?— I  don't  understand  the  customs  of  tha 
Cinque  Ports. 

Seij.  Darnell,  If  sworn,  whether  duly  elect* 
ed?  or  it  signifies  nothing. 

L,  C.  J,  Suppose  Gibbon  to  have  a  right:  aa 
oath  administered  to  a  man  that  has  no  right  ia 
of  DO  avail :  a  roan  must  have  a  right  to  aa 
offi<»,  and  must  be  admitted  into  that  oiSce  by . 
swearing ;  and  the  question  now  is.  Who  is  to 
administer  that  oath  r 

Seig.  Darnell,  We  are  to  ia|»port  the  right 
of  the  whole  bodv  to  elect  and  admit ;  or  tha 
Court  of  Ring's- bench  will  think  this  matter 
not  tried. 

L.  C.  X  The  Court  of  King's-hench  wouhl 
think  me  a  trifling  fellow  to  try  the  right  of  tha 
election. 

Serj.  Damell.  The  rule  is,  that  Gib- 
bon's  issue  should  be  tried  first,  and  Darby 
al^ide  the  fate  of  that ;  to  which  they  have  de« 
naprred. 

Serj.  Bflynei.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  ;  I  am  also  ef ' 
counsel  in  this  case  for  the  king.  The  sense 
of  the  Court  of  King's-beneh  was,  in  relation  to 
a  right  set  up  by  Gybbon  and  Darby ;  and  the 
queiUion  was.  Whether  a  person  marry uig  a 
freeman's  daughter  was  intituled  to  his  free* 
dom  ?  And  the  Court  was  of  opinion,  that  ought 
principally  to  be  triad  i  and  to  nake  an  end 
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•r  the  whole,  if  GHiboo  and  Darby  bad  a  right, 
Wilj^twick  was  to  be  ODayor ;  if  not,  then  Ellet 
was  to  be  mayor.  But  they  bafo  eraded  this 
qaestioD  ;  aod  when  ao  issue  was  .tendered  to 
try  the  right,  they  demorred ;  and  thereby  the 
sole  reason  of  granting  these  informations  is 
entirely  eluded :  and  now  the  question  is.  Whe- 
ther the  sole  right  of  admitting  freemen  belongs 
to  the  corporation,  or  to  the  mayor  and  jurats, 
or  to  the  mayor  and  two  jurats  ?  But,  gen* 
tlemeu,  we  contend  that  the  right  of  admission 
is  IB  the  court  of  assembly. 

The  gentlemen  of  the  other  side  hsTe  pro- 
duced some  instances  to  shew  the  right  to  be 
in  the  mayor  and  jurats,  and  that  ttiey  hare 
.accordingly  taken  upon  them  to  swear  m  some 
persons,  and  swearinff  is  a  completion  of  the 
perfon's  right  to  be  admitted. 

My  lor4  the  admission  of  freemen  [is  to  be 
made  on  Lady -day :  after  the  election  the  bell 
tolb;  and  the  persons  having  a  right  come 
before  the  general  assembly,  and  say,  they 
claim  to  be  admitted,  for  servitude,  or  as  free- 
bom,  6cc.  An4  they  judge  of  these  Acts,  and 
thereupon  admit;  though  the  freedom  is  not 
completed  till  the  person  be  sworn. 

Gentlemen,  the  eviilences  the  other  side 
have  produced  go  no  higher  than  1679 :  where- 
as we  haTc  Instances,  long  before  that  time,  of 
admissions  by  b6th ;  and  a  new  institution, 
lately  practised,  we  humbly  hope  shall  not  set 
aside  an  ancient  custom.  Strange !  that  this 
power  of  admitting  should  be  in  a  part  of  the 
kxiy !  a  mayor  and  two  jurats  cannot  admit, 
contrary  to  the  general  assembly  ;  when  they 
have  approved  a  chum,  the  right  is  to  be  com- 
pleted by  swearing  before  the  mayor  and  jurats. 
7'hev  are  two  distinct  rights ;  and  we  shall 
produce  to  your  lordship  and  the  jury  unques- 
tionable instanees,  that  this  is  the  constant  use, 
for  the  persons  claiming  to  be  freemen  to  make 
out  tlieir  right  to  the  assembly,  and  afterwards 
to  be  sworn  by  tha  mayor  and  jurats.  A  high 
constable  is  named  bv  the  justices  in  sessions, 
aod  then  is  sent  by  them  to  a  justice  of  peace 
to  be  sworn  ;  as,  ra  the  present  case,  a  freeman 
is  elected  by  the  common  assembly,  and  then 
is  sent  to  the  rosy  or  and  jurats  to  be  sworn : 
and  therefore,  gentlemen,  we  hope  you  will 
find  a  verdict  for  the  king. 

Mr.  Wi^nne.  My  lord,  the  single  question 
before  the  Court  of  King*s-bench  wss.  Whe- 
ther Gibbon  and  Darby  bad  a  right  to  freedoms 
by  marrying  freemen's  daughters?  By  the 
rules  of  practice,  it  is  impossible  for  any  part 
of  this  question  to  come  before  this  Court ;  the 
subsequent  proceediiMfs  in  the  Crown*  office 
must  shew  this ;  anu  nothing  could  be  done 
by  the  Court  of  King's-bencb,  the  pleadings 
being  brought  into  the  Crown-office  after  the 
term. 

My  lord,  it  ia  endeaVonred  by  the  gentlemen 
of  the  other  aide  to  take  away  the  distinction 
between  the  admiasion  and  awearing;  and  it  is 
true,  they  are  by  distinct  bodies. 

Gentlemen,  the  chum  is  fimt  to  be  made  to 
Ibe  geoerml  aaaamMy  oaLa^-day,  on  lolliBg 
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a  bc0:  when  that  has  been  conslderad,  and 
allowed,  and  admitted  by  the  general  body,' 
then,  by  delegacy,  it  has  been  se-.t  to  the  mayor 
and  jurats  to  swear  the  person,  and  is  merely  % 
ministerial  act;  and  what  they  have  done  baa 
been  m  ease  of  themselves,  in  delegacy  to  them. 
It  will  appear  from  the  ancient  entries,  (their 
highest  entry  being  1679)  and  it  is  at  an  as- 
sembly of  mayor  and  jurabi,  Peter  Martm  waa 
ordered  to  be  sworn  by  the  mayor  and  two 
jurats  ;  but  not  to  part  with  any  right  they  had* 
as  will  fully  appear,  when  our  evidences  are 
compared  in  point  of  time  with  the  others. 

Yuu  will  please  therefore,  gentlemen,  to  con*' 
sider,  that  the  admission  is  the  act  of  the  general 
assembly,  hot  the  swearing  the  act  of  the  mayor 
and  jurats. 

/Serj.  DamelL  My  lord,  we  humbly  insitt, 
the  sole  right  is  not  in  the  mayor  and  jurats. 

L,C,J»  I  am  of  opinion,  this  is  an  admission. 

Serj.  Darnell.  In  all  the  uistances,  till  1679, - 
they  were  admitted  at  the  general  assembly  ; 
•and  in  1699  they  have  read  one  instance.    We. 
insist,  therefore,  that  our  evidence  is  equally 
strong. 

Mr.  KnowUr,  My  lord,  we  have  a  rule  te 
produce  all  the  Corporation-books  at  the  trial, 
and  Mr.  Wdlard  refuses  us  the  books. 

Mr.  Wellard.  My  lord,  we  have  broiigfat  the 
books  hither  at  a  great  ezpence.    Mr.  WigfaC-  •. 
wick  must  be  paid  for  them. 

Mr.  Knoml^.  Mr.  Wellard  hu  bad  four 
guineas  on  that  account. 

Mr.  Wellard,  The  mayor  has  been  at  move 
than  four  guineas  espences  already,  and  there 
are  several  other  cbaiges  to  be  paid. 

X.  C  J.  Yon  ahookl  agree  to  pay  what  the 
master  of  the  Crown-office  shall  think  reasona« 
ble  more  than  four  guineas,  and  enter  into  a 
rule  for  that  purpose.  (Which  was  done  ac« 
cordingly.) 

Mr.  Lacy,  My  lord,  we  submit,  whether 
this  is  proper  evidence  on  the  issue  ?  the  plea 
is,  tbst  the  sole  right  of  swearing  and  admitting 
is,  and  at  the  time  of  swearing  and  admitting 
Gibbon  was,  in  the  mayor  and  jurats,  or  in  the 
mayor  aod  two  jurats,  of  the  town  and  port  of 
New-Ronmey;  and  the  issue  is  taken  upon 
that,  Ii,  and  at  the  time  wai — 

X.  C,  /.  I  think  it  proper  evidence,  to  shew 
what  has  been  the  usage  by  the  books.  You 
must  prove  an  ancient  right;  for  Gibbon's 
right  must  be  determined  by  the  ancient  image. 

[Here  a  great  dispute  arose  about  the  Corpo- 
ration-books  between  Mr.  Wellard  and  Mr. 
Knowler,  &c.  Mr.  Wellard  being  in  fear  he 
ahould  lose  them.] 

L,  C,  J.  Give  them  all  in,  and  call  for  them 
one  by  one.  Yon  have  them,  and  make  no 
use  of  them. 

Seri.  Darnell.  Fol.— Read  tbe  election  of 
mayor  and  jurats— 

Auociate  begins  to  read,  but  could  not  go  on ; 
when  the  Chia- JiMlioe  todt  the  book  eat  of  his 
hands. 


W13 


8  GEORGE  IL 


flMm^JJimGiUmh 


[BIS 


L.C.J.  Oiveroetlie  book;  Icaa  raid  it 
[AUenpU  to  md,  but  duct  it  very  indistinctly 
nod  with  gml  difficulty  ;  and  then  throws 
down  the  book,  not  being  ablo  to  go  on.} 

Mr.  Wellard  reads :  **  The  election  oT  mayor 
Mid  junts  of  the  town  ami  port  of  New- 
Ronraey,  1571.  According  to  patent,  appneared 
John  Bterens  and  others,  io  number  fourteen ; 
by  their  consent,  Blerocr  and  others  chosen 
jurats." 

X.  C.  J.  Admission  and  election  arc  synony- 
mous. Let  it  be  shewn,  that  any  person  was 
■worn  at  this  assembly  from  an  entry. 

Mr.  Wynne,  Read  the  admission  and  swear- 
ing of  John  Amershani. 

BIr.  Wellard  i-eads : 
.  •*  S5  March,  1571.    John  Amersham,  natus 
apud  admissus  et  jnratus  ad/raitcAts". 

L,  C.  J.  Shew  thai  he  was  elected  befoce  : 
this  is  very  malerial  evidenoe. 

8er|-  iSmrnelL  Read  the  entry  of  Thomas 
Bastard's  admission  in  1671. 

Mr.  Wdiard  reads : 

**  Election  of  mayorandjoratsof  the  town 
and  port  of  New-Romney,  1671.  According 
to  pstent,  appeared  John  Chessman,  and  Lau- 
rence Fane,  Thomas  Wall,  and  others ; 

^  Tliomas  Bastsrd,  natus  anud  Yaldeo,  ad- 
unsns  ad  franchis*  et  sol'  fhoa'." 

Serj.  Bttynei.  Road  the  admission  of  WiUiam 
Sonthlaod,  the  9th  August,  33  £Uz». 

Mr.  WeiiMrdpnd^z 

**  Gulielmns  Southland,  natus  apud 
9  August,  33  EUns,  adaaiss'  per  Majos^,  Jnr*, 
et  Com'  ad  franchb',  et  sol'  mde  feed',  et  ju- 
ratus." 

Mr.  Wynne,  Read  the  admission  and  swear- 
ing of  Thomas  Master,  and  five  others,  Lady- 
dsy, 1679. 

Mr.  Wellard  reads : 

••  Lady-Dav,  1379.  Appeared  William 
Hyett,  John  Chessman,  Richard  Hoppen,  and 
others,  commoners  and  freemen  ;  were  elected 
and  chosen ; 

'*  Thomas  Master,  admiss'  et  jur'  fol.'  feed'. 

*'  Habbakuk  Thomas,  adoi'  et  jur'. 

"  Gul*  Taylor,  admiss'  ad  franchis',  et  jur', 
etsol'  feed'. 

**  James  Gsrdner,— Thomas  Wyroond, — 
Johaunes  Souibem,  adm*  el  jur*  et  aoi'  food'." 

Now  turn  to  the  admission  and  swearing  of 
John  Smith,  and  others. 

**  New  Rumney.  Election  of  mayor  and 
juniU,  25tli  March.  32d  James  lot,  1694.  Ap- 
peared Bedell,  ma>ur ;  Lancaster,  snd  uthen, 
cciiiimun^TS  sud  freemen  ; 

**  Johti  Smith,  sduiisit'  ad  fianchis'  et  aol' 
pro  jur.' 

**  Geo.  Labden,  adm'  ail  franchis',  et  sol' 
3f.  4d.  rl  j   r'. 

**  Uaitiel  Duke,  sdniiss'et  jur'." 

^-^j   DunulL   Read  the  CMtry  of  the  S5ih 

Maicii,  lOZi, 

1 


•«  EkdMniUi Maidi,  16tr.  AppnaradPdl, 
mayor;  Lancaster,  and  others ; 

^  John  Plooser,  free  bom,  admiaa'  hk 
franchis*.'* . 

N.  B.  It  does  not  appear  he  was  sworn. 

$)eij.  Bay  net.  Read  on  the  entries  in  1659« 
1660,  and  1666. 

«*  25  March,  1639.  John  Wy?iU  admitted 
and  sworn. 

**  13  October,  1660.  Fomr  penons  adnuUed 
and  swoni. 

^  29  May,  18  Car.  2. 1666.  Mayor  and  ju- 
rats, at  a  common  place ; 

^'  Richard  Strode  admitted  into  thefranchisca, 
anbscribed  the  declaration,  and  took  the  oath  oC 
a  freeman,  aoeording  to  thecostomal." 

Mr.  W^nne.  Turn  to  the  admission  and 
swearing  of  John  Gray,  the  2d  of  October^ 

1699. 

Mr.  WeUard  reads : 

«'  2d  Odohar,  1 1  Wil.  3, 1699.  Mayor  an^ 
jurats,  at  a  oommon  placo,  oommoneni  mwl 
freemen; 

*«  John  Gray,  being  free-born,  was  adttittoi 
and  swom  according  to  the  cnstomal." 

Mr.  Knoaler,  Read  on  till  yon  come  to  Mr. 
Fumese  and  Mr.  Ffitpillon's  admiwinn  and 
swearing. 

<'  4  July,  1683.  Mayor,  jorata  and  con* 
moners,  at  a  common  plaice ; 

«» John  Walker,  free-horn,  ThanMBdwanh^ 
Richard  Kent,  and  William  Pidd,  were  awom' 
aoeoiding  to  the  custoraal,  and  admitted  ae* 
oordinr^  the  election,  at  a  comoson  assembly* 

<«  4  riovensber,  3  Q.  Anne,  1704.  Mayar, 
jurats  and  commoners ; 

''  Walter  Whitfield  admitted  and  swom. 

•«  10  October,  1710.  Robert  Coatee,  mayor, 
jurats  andcowimooers ; 

"  Robert  Fomese  admitted  and  swom  nc« 
cording  to  the  cosloiual. 

"  20  April,  1713.    Mayor,  jurats,  and  eon* 


•*  Edward  Watson  admitted  and  swom. 

"  23  March,  1721.  Mayor,  jurats,  ani 
commcmen; 

"  DsTid  Papillon  admitted  and  swom  ne* 
;conliog  to  the  onstomsJ." 

Serj.  Darnell.  We  submit  it  to  your  lord* 
ship,  whether  here  is  sny  colour  to  say,  thai 
here  is  a  right  in  the  mayor  and  jurats  solely. 

Mr.  Knotoler,  Mv  lord^on  the  2&th  of  No* 
▼ember,  1727,  John  Mascall  being  beCbra 
chosen,  the  Court  made  an  order,  that  ha 
should  not  be  swom. 

L,  C.  J.  A  Tory  strong  eridence,  that 
the  right  is  in  the  mayor,  jurats,  and  com*, 
monalty.  They  ha¥e  shewn  only  from  1679: 
1  desire  to  know,  if  they  can  shew  any  thing 
before  the  Restoration. 

Mr   IFe/^rd  reads : 

*'  18  Match,  1668.  The  corporation  eonai. 
decing  tba  amall  mimbar  of  fniamaii,  pursuant 


■ 
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cluMea  Joho  Shoctimth  and  other!  la  be  frw- 
Meo,  «Bd  otdered  them  ic  beainiiuoiiedtoMka 
the  oath  Bcctmlinc  to  the  cusUmal.". 

Ful.  614.  "  TTiey  were  inerwafda  dedared 
free,  and  aarara  before  the  majur  aad  juraU." 

L.  C.J.  Tlie  mayor  and  junta  harp  not 
the  aule  poner  of  w^twiag  and  admitting. 
Reading  te«  or  tnentjr  iniUDeei  tnll  boI  [irove 
theBoleri^ht  ofiwearingto  be  in  Ihtm. 

Mr.  Willard  reads  : 

"  34  Car.  8,  1683.  Mayor  and  jnrati ; 
Uatt»II  mayor,  do  commoner  pMaenl ; 

"  A  freeman  aworo." 

L.  C  J.  Oae  or  tiro  invtaDosi  will  not 
■Iter  the  caie, 

Vh,.  MariK.  My  lord,  the  imn  now  before 
your  lordibip  and  ibejury  ia,  fVhelher  the  aide 
right  •»'  iweariog  aod  admiuing  freemen  be  Id 
tho  mayor  and  jurats,  oroot?  And  the  genlle- 
nco  of  tlM  other  aiile  have  produL-ed  crideDcea 
to  abcw,  that  DOtwilhttanding  what  we  conteod 
for  may  in  aoroe  inatancea  be  true,  the  cuotrarj 
cvMooi  haallkewiaebeeopracliaed,  and  will  de- 
stroy our  right.  They  baie  begun  early 
with  erideocea,  <l  think  at  far  hack  aa  1371) 
aad  carried  it  down  to  the  KeatoraiioD:  and  the 
atila  of  that  aaiei&Uy  doea  apftear  t«  he,  "  At 
tb«  alectionof  tlwmayaraudjiinta,"  ihongh 
it  waa  a  geonnd  aaMinbly  when  the  petsoiu 
werechoaen  freenaa.  It  espreaMa,  that  thay  < 
wera  wb&lticilaiHlavi'om:  admintounMy  «•)(<- I 
nify  aleclion :  if  they  are  dected,  the  entry  I 
goea  on  aod  aaya,  lbe«  wore  awom.  Bui  1  | 
raboul  it  In  your  lordahipa  whether,  though  | 
ti)fj  the  cooimona  joiued  io  electing,  yet 
wbeb  the  awearing  cornea  le  be  performed,  that 
being  a  diatind  act,  ia  not  aolely  io  the  mayor  j 
■odjnrataF 

My  lord,  it  ia  alleged  by  the  genllemeD  of  ' 
the  other  ude,  that  tiioug^  the  name  of  the  ai- 
aemhly  ia  often  altered,  yet  the  peraona  were  ' 
there  who  made  up  Ibe  wbole  corporation.  But 
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CMBBMMTaahould  not  be  exdudM  befhra  Iber 
had  the  aetling  cf  the  urice.  Your  lordibip 
waa  pleased  to  lay,  you  did  not  undmland  tbe 
Ciuluma  of  the  Cin<|iK  Porta  ;  wber*  we  firid 
many  ancient  entriea,  thai  the  fremneo  abouM  ' 
be  tworn  according  Io  the  decree^of  hreiber- 
hood  and  gbueslling ;  which  ii  an  asaemUjr  or- 
pariiament  of  tbe  Cioquo-  Parit,  wheo  they 
meet  and  make  otdera  and  rulea ;  they  exbKdi 
to  otlicr  port*  in  point  uf  example,  infloence^  and 
power,  jtnot  in  point  of  authority.  We  hope, 
my  lord,  to  produce  and  give  in  eridenoe  thea*  - 
actaofaaaembly  ;  am)  if  theae  areas,  wedonbt 
Dot  but  the  jury  will  find  for  u«, 

Mr.  Wcllord  readi : 

"TheOldCuatomal. 

"  New'Roiuney,  Henry  Til. 

"  Item,  it  ia  niied,  that,  if  a  alranger  ofgoo^ 

name  and  converaaliea  be  dwellbg  within  iIm 

town,  and   deriretfa  to  ba  a  freeman  of  tbo 

iwn,  the  jnrata  may  grant  the  ftaaefaiaea, 

a*  tbev  mayaccordt 


giren,  and  some  ancient 
ones,  lay,  the  election  was  according  4o  the 
cuttODuI :  M>  that  all  from  1GT9  aay  ao.  These  < 
are  ancient  eotriei ;  and  therctbre  I  submit  it  j 
to  your  lordahip,  when  from  theae  entriea  it  ' 
doea  appear  plainly  that  they  were  admitted  ' 
■nd  sworn  in  general,  whether  it  be  neecsHry  i 
to  make  that  more  plain  7  And  also,  whether  '. 
these  modero  inataacea  in  166S  and  1083  donot 
explain  what  waa  the  asagc  before  f  For,  if  j 
the  right  waa  ia  tbe  freemcD  with  the  mayor  I 
and  ymit,  they  would  never  part  with  it ;  and  i 
vet  we  find,  they  did  order  tbiii  iwearinf;  Io  be  , 
by  the  mayor  and  jurats ;  and  they  would  not 
ba*e  parted  wiib  their  right,  if  tliey  had  not  | 
beencouackiualfaere  wasnorigblinibem.  Ai  I 
Io  IheeriilencegireD  that  refcni  to  tbecustumal, 
when  sir  Robert  Futiwse,  Ur.  Fapillon,  and  | 
Mr.  VVeUard,  were  admitted ;  if  lb«  refereni.-e  i 
it  to  tbe  cuitomsl,  that  cutUmalwe  have,  and  | 
it  tukes  notice  pailictdBrly  of  their  beinfr  to  be  i 
(nombdbreiheoiayoriHijunita^andUMtlba  i 


paying  U  tbe  commona  a*  tbev  may 
and  when  they  be  accorded,  he  thall  be 

in  a  book,  fur  to  mainlaio  the  franchi.__  

hia  body  aod  cattle,  and  for  Io  ba  true  in  M 
points,  and  for  to  keep  all  the  commons  oouDacl, 
aitd  to  be  obedient  as  another  freeman  to  tba 
commons,  and  to  have  a  proper  place,  of  Ik* 
price  of  40t.  within  the  town,  within  the  next 
ycarenauiotr,  hy  which  be  way  be  dJatrrytutd. 
and  in8ti6ed,  upon  pain  of  forfeiture  of  bin  - 
frsucbite :  And  when  he  is  thus  sworn,  tbe 
common  clerk  bhaU  enter  hianamein  paper  of 
the  common,  for  to  witneasihe  aaid  grant ;  and 
all  hia  ebihlrec,  freely  gotten  after  the  same 
day  of  grant,  may  claim  and  enjoy  the  fraa- 
cbiaa  by  tlie  aaine  grant :  But,  if  he  bare  any 
children  before  the  day  of  grant,  or  else  ibath*  - 
get  any  child  otherwise  tlian  io  sponaal,  ho 
shall  nut  Iutc  the  same  francliisc  1>y  the  aariM 
grant ;  bat  if  he  be  of  new  grant,  aod  it  is  to 
wit,  tbat  the  jnrats  may  nnl  grant  the  franchise 
to  no  BtrangetkBian,  if  he  he  not  retiani  within 
tbe  franchise." 


Mr.  Smith.  Grant  the  frBDchiies  must  be  tn 
put  ihem  in  possCBSion,  which  cannot  be  till 
they  are  iwoni ;  and  the  communs  are  to  aet 
tbe  price. 

Mr.  Lary,  All  the  modern  entries  mention, 
according  to  the  Customa). 

L.  C.  J.  It  is  takii^  tlie  oath  according  to 
the  cnstnma).  Is  there  the  ooth  of  office  uf  a 
freeman,  accord i rig  to  the  costomal  F  If  there  . 

Auociate  read*  the  ftcetnan's  oath. 

Wr.Martk.  Now  refid  an  AdofGhuntling; 

L.  C.  J.  We'll  lisre  nn  bnHherhood  sod 
ghuestling;  I  know  nothing  of  il.  Let  Mr. 
Town-Clerk  explaio  it. 

Mr.  Willerd  tcaita— 
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**  Al  ft  BrothcHiood  heM  ftt  New-Rmnneyy 
the  Atb  of  July,  1003. 

**  Wherett  there  are,  in  many  of  the  towns 
and  roembera  of  the  Cinque  Ports,  mao  of 
weaHh,  staid,  and  of  good  ^Temmeiit,  dwdl- 
iofl^  witbio  Um  same,  who  enjoy  much  beoefit 
•f  their  oo  dwelling,  tiz,  free  from  payment  of  , 
fiHeenths  and  team,  and  from  beini;  returned 
to  appear  at  assises  or  sessious  in  the  county  , 
where  they  inhabit ;  and  rroeiTe  many  nther  , 
priTile^  and  benefits,  by  reason  of  their  so  • 
iahabitui|f  within  the  said  Cinque  Ports,  an- 
ciant  towns,  or  members,  which  otherwise  thfy 
could  not  enjoy ;  and  yet  refuse  to  be  fieemen 
of  the  same  town  and  port  where  they  dwell, 
and  enjoy  the  said  benefit  and  nrivile<;^ ;  by  ! 
reason  whereof,  divers  of  the  saia  towns,  |>orts,  ' 
and  members,  are  unfurnished  and  unprovided  ' 
of  sufficient  and  able  men  to  execute  and  dis- 
charge such  o6kes  and  serfioes,  as  ther  are,  . 
by  the  charters  and  customs  of  the  said  Cinque  • 
Arts,  towns,  and  members,  bound  to  do :  It  is 
therefore,  at  this  assembly  fully  consented  and 
decreed,  that,  if  the  mayor,  jurats,  and  com- 
monalty, or  the  more  part  ot  them,  in  any  of 
the  said  Cinque  Ports,  towns,  and  their  mem-  • 
bers,  (or  bailiff, jurats,  and  commonalty,  where  ^ 
no  mayor  is,  or  the  most  part  of  them)  shall  j 
think  any  inhabitant  or  inhabitants  dwelling 
amongst  them,  and  in  that  port,  town,  or  mem-  j 
ber,  which  such  mayor  and  jurats,  or  bailiff  : 
and  jurats  do  govern,  and  shall  by  the  more  . 
▼oict)   of  mayor,  jurats,  and  commons,    (or  • 
bailiff,  jurats,  and  commons,  where  no  mayor  i 
is)  chuse  such  their  inhabitant  or  inhabitants 
to  be  freeman  or  freemen  of  the  said  town 
where  they  so  g[ovem,  and  shall  call  the  said 
inhabitant  and  mhabiLints,  so  to  be  chosen  a 
freeman  or  freemen  of  the  said  town,  to  their 
court- ball,  and  there,  in  full  and  open  court, 
acquaint  him  and  them,  so  chosen  to  be  free- 
man or  freemen,  of  their  said  choice  and  elec- 
tioo,  and  do  then  aud  there  require  such  person  , 
or  persons,  so  chosen  for  a  freeman  or  fVeemen, 
to  take  the  usual  oath  of  a  freeman  in  that 
place,  and  be  or  they,  so  chosen,  shall  not 
then  and  there,  without  further  delay,  take  the 
said  uath,  and  become  a  freemsn  ot  the  same 
place,  shall  forfeit,  to  the  use  of  the  said  town 
and  corporation  where  such  default  or  ne^rlect 
shall  han^ien,  a  fine  of  10/.  of  lawful  money  of 
England.     And  so  often  as  the  mayor  and 
jurats,  (or  bailiff  and  jurats,  whereno  mayor  is) 
after  such  election  or  choice  of  a  freeman  or 
freemen,  as  aforesaid,  shall  in  full  court,  there 
to  be  holden,  proffer  the  oath  of  a  freeman 
there  used  to  such  nerson  or  persons  so  chosen 
as  aforesaid,  and  ne  or  they,  to  whom  such 
oath  shall  be  proffered,  do  not  take  the  same 
oath,  and  become  a  freeman  as  other  freemen 
of  the  said  place,  sliall  forfeit  for  a  fine,  to  the 
use  of  the  said  corporation  where  such  ne]$lect 
shall  be,  for  every  such  neglect,  and  not  taking 
of  his  or  their  oath,  lOL  of  lawful  money  of 
England ;  to  he  levied  upon  such  person  and 
persons,  so  neglectinsf  to  take  their  oaths,  as 
fines  in  the  said  place  are  uaad  to  be  ^^'^^  ** 
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Mr.  Ijaty.  Mt  lord,  we  humUy  Mbnil^'we 
are  intituleil  to  the  sole  right.  Instances  have 
been  produced,  to  shew  that  the  comnsons 
have  a  right  with  the  mayor  and  jurats ;  for 
all  the  entrica  they  have  produced  refer  to  tlie 
book  of  brotherhood  and  ghOestling,  and  all 
the  choices  in  that  book  are  by  the  mayor  and 
jurats,  who  are  to  offer  the  oath  of  a  freeman. 
Read  the  Act  of  GhuesUing  of  the  9ist  of 
July,  1M8. 

Mr.  Wellwrd  reads  : 

"  Broiherhood,  or  Ghoestlmg,  bekl  at  the 
said  town  and  port  of  New-Romney,  9  let  Jolyf 
1608. 

"  Whereas,  by  a  decree  of  brotherhood, 
made  in  the  year  of  our  Lord  1603,  it  is  eoa* 
sente<l  to  and  decreed,  that  if  the  mayor,  jurats, 
snd  commonalty,  (or  bailiff,  jurats,  and  com- 
monalty, where  no  mayor  is)  shall,  by  major 
vOi'  .^  uf  such  mayor,  jurats,  and  commons,  (or 
bailiff,  jurats,  antl  commons,  where  no  may  of 
is)  elect  and  chuse  any  inhabitant  or  in- 
habitants, in  their  respective  corporations, 
to  be  freeman  or  freemen  of  the  said  town, 
and  shall  call  the  aaid  inhabitant  or  inhsbi- 
lants,  so  chosen  a  freeman  or  freemen  of 
the  said  town,  to  their  court- hall,  and  there, 
in  full  and  open  ooort,  acqiuunt  him  and  them^ 
of  such  electioo,  and  ahall  then  and  there  re- 
quire such  person  or  persons,, so  chosen  tw 
take  the  osnal  oath  of  a  freeman  in  that  place, 
and  he  or  tbey  shall  not  tlien  and  there,  with- 
out further  delay,  take  the  said  oath,  and  be-  - 
cornea  freeman  of  that  place,  shall  forfeit  to  the 
use  of  the  corporation  where  such  default  or 
neglect  shall  happen,  for  a  fine,  the  sum'  nf 
107.  And  that,  so  otieti  as  any  inhabitant  or 
inhabitants,  so  elected  freeman  or  freemen  in 
any  of  the  said  towns,  |iorts,  or  members,  shall 
refuse  or  neglect,  (the  said  oath  being  ten-  ■ 
dered  to  him  or  them  in  manner  aforenid) 
every  such  inhabitant  shall  forfeit  the  like  sum 
of  10/.  to  be  levied  as  in  tlie  said  decree  is 
directed,  and  as  by  the  said  decree  may 
more  fully  appear.  Now,  for  that  thia  as- 
sembly doth  find  that  the  said  decree  is 
not  so  effectual  to  compel  such  inhabi- 
tants to  be  made  free  in  their  respective  cor- 
porations where  they  do  inhabit,  bnt  that  seve- 
ral persons  do  evade  the  same,  and  the  penalty 
therein  contained,  by  refusing  to  appear  in  full 
and  open  court,  where  the  said  oath  is  to  be  re- 
quired and  tendered,  as  aforessid,  and  by  divers 
other  snbtle  devices;  wherefore,  for  preventing 
such  evasions  and  devices  for  time  to  come, 
and  for  tlie  better  upholding  of  several  corpo- 
rations of  the  said  ports,  towns,  and  members, 
which  otherwise  may  cease  and  be  annihilated, 
it  is  now  by  this  assembly  fully  decreed  ami 
ordereil,  that  the  said  penalty  of  lOi.  mentiooed 
iu  the  said  recited  decree,  is,  and  shall  be,  by 
virtue  hereof,  imposed  and  levied  upon  every 
inhabitant  of  any  of  the  said  ports,  towns,  cht 
members,  who  shsll  be  elected  a  freeman  of 
such  respective  corporation  wherein  he  is  inha- 
bitant, according  to  the  nid  aneieat  decree  7  \m 
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aM0Meh  i^^tut  or  iohkbituito,  soaledad, 
•ball  nTiue  or  nvgleot  to  be  and  appear  at  ibe 
MCt  court  of  Rcccrd  to  ba  btridm  id  loch  oor- 
pontioB  wbercin  he  dwellctli,  upon  rerW  or 
Mbcr  aammou  rrom  the  major  or  buUff  of 
meh  corpocBlioD,  to  be  made  b^  hiimelf,  bia 
awjeani,  or  ether  officer }  or,  upon  appeanace 
at  auch  court,  ihall  refuse  or  oej^lect  lo  take 
the  oath  of  a  frecmui  in  manner  atoreiiid:  and 
that,  au  otWn  a*  «uch  iababiUDt  or  inbabitanti, 
ao  otecteil  tree,  ihatl  refuse  or  nrglect  to  appear 
>t  any  court  to  be  hoi  Jen  in  such  town,  port,  or 
tnemher,  wliere  he  or  they  ioliabit,  upon  1i|fe 
■uminans,  as  is  last  above  meniioned,  or  ap- 
pearing', shall  not  take  the  oalll  aa  afbresaid, 
they  and  every  of  them  shall  forfeit,  for  every 
aucit  nft'enre  contrary  to  the  intent  of  ihia  de- 
cree, tlie  like  txaa  of  10/. ;  which  aeveral  fines 
■hall  be  levied  by  irarrant  uaJer  the  seal  of 
office  of  mayoralty  or  baltis^  of  each  town  or 
tueniber  nlicrc  tbesaDieshall  be  forfeited,  or  in 
auch  ulUer  tnanner  as  fines  in  thai  place  are 
uanally  levied." 
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L.  C.  X   Tb«  qtiwtion  is,  WbMbar  thia  ba 

the  due  inaniier  and  fbnn  alleged  in  Ibe  ple«  f 

■    Hr.  £«cy.   We  have  a  right,  hat  not  a  adf 

right. 

8eQ.  Barnrll.  You  have  pleaded,  yon  hxn 


L.  C.J.  If  the  mayor  and  jar«la  call  the 
mao,  and  he  tefose,  they  may  set  a  fine  upon 
bim. 

Hr.  Lacy.  My  lord,  we  hnmbljr  innst,  the 
aole  right  of  stresrinp  and  admiitingp  is  in  the 
^yar  and  jurats,  or  in  the  mayor  and  two  jn- 
nts.  Their  evidence  is  of  admitting'  at  a  com- 
mon assembly ;  and  the  issue  is  not  conBned  lo 
the  mayoi- and  jurats  only.  The  6rst  evidence 
we  began  with,  naa  an  older  Of  the  mayor, 
JDrats,  and  commonalty,  for  the  mayor  andju- 
^ts  lo  swear  in  a  freeman,  and  (hey  did  swear 
bim  in  accordingly.  Tbe  other  evidences 
given  are  of  instances  wbcre  the  mayor,  ja- 
lati,  and  commonalty,  oil  swore  in.  And  we 
Bubmil  it  to  youf  lonlship,  whether  the  evi- 
dence of  I  wearing  in  at  the  common  BuemU^ 
ia  not  a  concurrent  proof,  ilial  tbe  sole  right  u 
In  the  mayor  Bad  jurats  ;  becoose  the  mayor 
and  jurats  most  be  part  of  tbe  cnmmon  aasem- 
Uy  :  and  if  eo,  thaiii;h  the  commoners  are  not 
ttone,  yettbesweariDjC  shall  be  construed  to  be 
EeAre  the  mayor  and  jurats;  'Reddtnda  tinm^ 
dngulis.  Your  lordship  aits  judge  of  Niai 
Prius,  and  tahea  ■  fine ;  it  ia  ml  as  judge  ef 
Nisi  Prlns— 

X.  C.  J.  The  common  auembly,  ai  mayor, 
jnrata,  sod  commonalty,  cannot  hold  a  coorl  of 
reeord.  An  aisrmbly  can  act  only  as  that  es- 
•emUy.  If  a  select  numbertakeupoo  them  to 
daaaaetoftbecorporaiioa,  that  will  be  avoid 
■et. 

Mr.  Manh.  Hy  lord,  the  second  iasaeis. 
Whether  Gibbon  ns*  sworn  and  admitted  be- 
fbre  the  mayor  and  twojnrati? 

L.  C.  J.  Gibbon's  plea  i*.  That  he  waa  inti. 
bdad,  as  baring  married  the  daughter  of  a  free- 
Ban  ;  that  the  mayor  and  jurats  had  a  ri^ht  to 
■wear;  and  that  he  wasaworn  in  accnrdtngly. 

8eij.  SanelL  The  defendant  was  not  sworn 
and  admitted  as  by  tbe  plea  i*  alleged.  Head 
Ibe  plea. 


riifht  of  swearing  and  admitting  you  1 
right;  and  tbat  you  were  sworn  and  admitted 
in  due  form  ;  therefore  rou  were  admitted  bjr 
tbe  mayor  and  jurats,  wDO  had  the  sole  right. 

Serj.  Bayna.    The    question    ia,    Wbttb<X 
they  wore  duly  admilted  and  sworn  by  Coatea 
and  two  jurats  P    And  if  they  were,  the  right   . 
most  be  in  the  mayor  and  two  jurats  oiiif  ^    ' 
Held  the  plea. 

Aitociatt  reads  Gibbon's  plea,  ai  before. 

L.  C.  J.  That  he  wss  admitted  in  due  nuui' 
ner  and  form  ;  so  the  plea  is. 

Berj,  DamuU.  Aly  lord,  by  the  plea,  be  al< 
leges,  the  sole  right  to  be  in  the  mayor  aw)  ju- 
rftur,  and  that  be  was  admitted  in  due  manner 
and  form  ;  which  mutt  be  by  tbe  mayor  and 
jurats,  who  bad  the  sole  right. 

Mr.  n^yanr.  My  lord,  the  second  issue  is, 
Whether,  hsving  a  right,  he  waa  admitted  ia 
due  manoEr  and  form?  The  replication  an< 
Bwers,  That  he  was  not  admitted  and  swam  iit 
manner  and  form  as  by  the  plea  is  alleged  f 
which  would  make  this  an  absurd  or  imuMte- 
rial  issue ;   and  therefore,  iu  cooatrnctioB  of 

Mr.  JlfarfA,  We  lubmit  it  to  your  lordships 
whether  the  second  issne  invidves  any  maitvt 
of  right?  The  nutter  is  beforethejury)  aodtf 
to,  we  are  not  at  liberty  to  go  lo  the  sacoOtf 
issue,  and  the  fact  of  completing  retUalns  still ; 
and  it  is  neceatarj  to  prove  that  issue.  It  tOKf 
be  thought  immaterial  by  the  gentlemen  of  th4 
other  side ;  but.  If  the  first  issue  it  for  us,  tha 
other  will  be  abeolutely  necessary. 

T&T.Lactf.  Hy  lotd,  the  first  issue  is,  Wlifri 
ther  Gibbon  was  sworn  and  admitted  in  du« 
manner  and  form  before  the  mayor  imd  IvM 
jurats? 

L.C.J.  Itwasnotlnduoinaoner«iulforoij 
unleaa  ibey  had  a.  right. 

BIr.  Lacy,  ftly  lord,  we  hnmUy  hope  w« 
have  giren  a  auucieni  etidenee,  that  there  b  a 
sufficient  right  in  the  mayor  and  two  jnrata; 
and  therefore  have  proved,  that  OibWn  waa 
duly  admitted. 

Mr.  Smilh.  Iftbe  first  iisneahoDldbefoinid 
a^ast  ua,  will  it  not  be  true,  that  there  ia  • 
ngbt,  if  itota  sole  right,  iu  the  mayor  and  jn- 
rait  ?  And  if  ««,  iTic  defendant  Qibbon  waa 
twom  in  that  manner,  and  so  he  insiitt  upon  it. 

M  r.  Siarilt.  Uy  lord,  it  it  plain  tbere  wu  ■ 
right  in  the  major  md  two  jurats.  The  ph« 
saying  it  was  a  sole  right,  we  submit  it  to  jMf 
lordsbin.  Whether  tbat  contiadiclorj  evMcooM 
corid  destroy  our  issue,  which  had  tied  it  dowi  t 


And,  if  1 


B  prove  he  was  sworn  in  Uj 
lopa  tba  jury  wiUiABd  fer  Mh 
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L.  C.  J.  It  noit  be  ID  the  doe  manner  you 
ktire  set  forth  by  your  pka,  wbicb  must  be  ac- 
cording to  the  ngnt  anerted  to  be  in  tbe  iwue. 
We  mint  not  suppose  there  are  two  rights.  It 
mast  be  in  tbe  doe  manner  upon  the  eonstruc- 
tioD  of  the  olea ;  and  1  shall  leave  it  upon  my 
own  sense  or  the  matter ;  1  shall  not  lump  it. 

Gentlemen  of  the  Jury,  this  is  an  iufurma- 
lion  against  Gibbon,  in  the  nature  of  a  Quo 
fVarranto,  for  exercising  of  the  otiice  of  a  free- 
man in  New  Romney,  to  which  he  Has  not 
ipititnled ;  and  for  usarping  the  txercise  of  that 
office. 

To  this  he  pleads,  he  is  intituled  to  hold  the 
nme,  and  to  exercise  this  office,  because  he 
had  married  the  daughter  of  a  freemau,  and  in 
her,  by  the  custom,  is  intituled ;  and  that  the 
right  of  admitting^  and  awearing  is  in  the  mayor 
f  nd  two  juratf,  and  that  by  them  he  was  duly 
admitted  into  this  office.  To  this  plea  there 
)mui  been  a  replication,  which  endf  in  a  demur- 
rer ;  so  not  brought  to  be  tried. 

The  king  repUes,  that  tke  sole  right  of 
swearing  and  acimitting  is  not  in  the  mayor  and 
jurats;  and  therefore  the  defendant  is  not  doly 
admitted  to  the  right  of  a  freeman. 

The  right  Gibbon  has  is  not  now  in  any  issae ; 
but,  supposing  he  had  stich  a  right.  Whether  he 
•bould  be  sworn  by  the  mayor  and  two  jurats, 
exclusive  of  any  other  people?  And  the  other 
iasae  is  about  the  defendant's  being  duly  ad- 
mitted. If  the  mayor  and  jurats  have  a  sole 
right  to  admit,  then  Gibbon  is  duly  admitted ; 
and  if  they  have  not  that  sole  right,  then  he  is 
Dot  duly  sidmitted,  m  the  sense  of  this  plea. 

To  prove  the  sole  right  to  be  b  tbe  mayor 
and  jurats,  the  defendant  has  produced  several 
books ;  by  which  it  appears^  aeveral  freemen 
have  been  admitted  by  the  mayor  and  jurats 
solely.    He  particulariy  instances, 

Blarch  8, 1679,  at  a  common  assembly  of 
the  mayor  and  jurats  and  commonalty  ot  the 
town  and  port  of  New  Romney,  in  tbe  com- 
mon place,  Peter  Martin  is  elected,  and  ordemi 
to  be  sworn  in  by  the  mayor  and  jurats. 

December  3,  1694,  another  instance  of  a 
Iheeman  admitted  and  sworn  by  tbe  mayor  and 
jurats. 

May  16, 169t,  another. 

Another  February  7, 1708* 

Another  June  IS,  1715. 

August  6, 1717,  one  Widcomb  and  another. 

November  18, 1797,  Thomas  Wilson. 

June  7,  1731,  William  Gray. 

Aod  there  are  other  instances,  the  18th  of 
Blarch,  1668,  and  the  S9d  of  July,  1683. 

So  here  are  people  sworn  and  admitted  by  the 
mayor  and  jurats,  but  tbe  election  is  at  a  common 
assembly ;  and  people  elected  have  been  chosen 
at  such  an  assembly,  and  must  be  so  elected, 
unless  they  have  another  right  But  the  com- 
mon assfmhiy  have  not  a  right  to  swear  these 
people;  but  the  sole  right,  GiblMu  says,  (for 
swearing  and  admitting  are  syoooymous)  is 
in  tite  mayor  and  jurats. 

The  other  side  say,  it  should  be  by  the  com- 
mon aasembiy,  rather  than  by  the  mayor  and 
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jorats  only;  and  to  shew  y  on  thiit'Uiay  liai« 
called  fur  several  books,  and  shewn  more  in* 
stances  of  admitting  b}'  the  mayor,  jurata«  and 
common  assembly,  than  by  the  mayor  and 
jurats  aloue  ;  and  many  iosiances  of  admitting 
by  the  common  assembly. 

And  this  swearing  is  a  prescriptive  right,  no 
directions  being  in  ihe  charter  aboot  it. 

Aud  tlic  crowu  says,  that,  by  ancient  asagc^. 
he  ought  to  be  admittetl  by  tbe  common  as- 
sembly, and  not  by  tbe  mayor  aud  jurats 
solely  ;  1679  is  tbe  only  admittance. 

But  they  instance,  at  Lsdy  Day  1.571,.at  a 
couMnon  assembly,  at  the  election  of  mayor 
and  jurats,  several  people,  John  Amersham 
and  others,  were  admitted ;  *  admissos  et  ju- 
«ratus/ 

Soon  after,  1579, at  another  common  assem- 
bly, Thomas  Master  '  admissos  ad  fimnchis',  et 
juiratus.' 

In  book  N"*  7,  and  in  book  N"*  4,  is  an  elec- 
tion on  the  35th  of  March,  2S  Jac  1,  and  ther« 
certain  men  were  admitted  and  awom,  one 
Smith,  Libden,  and  one  Duke  paid  his  3f.  4d, 

Another  instance,  in  1697,  of  a  person  ad* 
mitted  and  sworn  at  this  common  assembly. 

By  their  admittance  I  understand  elected. 

Another,  in  1659,  admitted  to  the  firanchisa| 
and  sworn. 

Another,  October  15, 1660,  fonr  persons  ad* 
mitted  to  the  franchise  then. 

Another,  May  S9,  1666,  Richard  Strodt 
baring  taken  the  oath  of  freedom,  according  ts 
the  cttstomal. 

October  3, 1699,  John  Gray,  free-bom,  was 
admitted,  and  took  tbe  oath :  though  he  wa#' 
not  iotitaled  by  their  election,  but  was  ftet^ 
bom,  yet  the  common  assembly  swore  him. 

July  4ft  1683,  at  the  common  assembly,  John 
Walker,  free- bom,  and  three  others ;  they  sworn 
him  and  the  others,  and  they  were  admitted. 

November  4, 1704,  Whitfield  was  admitte<( 
and  took  the  oaiJi. 

October  10,  1710,  Robert  Foraesa  was  ad- 
mitted. 

April  30, 1713,  Mr.  Watson  admitted. 

March  33, 1731,  Mr.  Papillon  was  adroittai 
b  the  same  manner. 

Which  shews,  the  sole  right  was  not  in  tbn 
mayor  and  jorats ;  because  the  common  assem* 
biy  exercised  this  at  the  same  time,  and  did  i| 
before  tbe  mayor  and  jurats. 

In  1679,  a  person  elected  was  orderetl  to  h% 
sworn  by  the  mayor  and  jorats :  hot  sure  they 
have  not  the  sole  right,  there  being  more  pro* 
cedents  against  the  sole  right  than  for  it. 

The  ancient  practice  has  been  to  swear  Ibena 
by  the  common  assembly,  and  no  modern  prao* 
tice  can  take  away  that  right.   • 

If  you  think  tne  sole  right  is  in  the  mayo? 
and  jurats,  then  you  must  fiud  for  the  deleu^ 
dant. 

But.  if  you  think  it  to  1»e  a  concnrrent  right 
with  the  common  assembly,  then  the  issue  ia 
against  the  dcfendsnt ;  lor  the  mayor  aud  jurats 
have  not  tbe  siile  ri^ht. 

The  second  issue  is,  Whether  tha  dtfsndanl 
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was  sworn  by  the  mtyor  and  jurats  P  Bnt  this 
dtp^fls  on  the  former  issue ;  for  after  the 
inavor  and  jurats  ri^ht  is  set  Forth  to  l)e  the  sole 
rifH^t,  and  the  defendant  'Siys  he  was  duly  ad- 
mitted, it  is,  be  was  admitted  according^  to  the 
rigrht  insisted  on  by  the  plea.  And  if  the  mayor 
Attd  jurats  hare  not  the  sole  rigfht,  we  are  not 
to  suppose  they  have  any  other  ri^ht ;  for  the 
^defendant  has  confined  himself  to  the  sole 
right    He  says,  be  was  duly  admitted  ;  which 


roust  be  by  the  right  set  forth  bv  the  plea, 
which  is  the  right  of  swearing  solely  by  tb# 
mayor  and  jurats. 

'fhe  question  therefore  is,  Whether  tht 
mayor  and  jurats  ha?e  the  sole  ri^bt  ? 

If  y«n]  find  for  the  king,  or  for  the  defendant, 
in  the  first  issue,  you  must  find  the  seooad 
issue  in  the  same  manner. 

Verdict  for  tba  king  in  both  issues. 


><m 


*¥■ 


496.  Case  of  the  Kino  against  Richard  Elles  :*  8  Geobge  IL 

A.  D.  1734. 

Upon  an  Information,  in  the  Nature  of  a  Quo  Waubanto,  by  the 
King's  Coroner  and  Attorney,  against  the  Defendant,  to  shew 
by  what  Authority  he  claims  to  be  Mayor  of  the  Town  and 
Fort  of  New-Romnet,  at  the  Relation  of  Benjamin  Maa. 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  August^ 
1734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre. 


Mr.  Knowler.  MaY  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury ;  tbia  iaan 
information,  in  the  nature  of  a  Quo  Warranto, 
against  the  defendant  Ellet,  to  ahew  by  what 
cnthorhy  be  claims  to  be  mayor  of  the  town 
dbd  port  of  New-Romney :  and  the  infonna- 
tion  lets  forth.  That  the  town  and  port  of  New- 
Romney  is  an  ancient  town  and  |M>rt,  and  on^ 
uf  the  mre  ancient  ports  of  this  kingdom  ;  and 
tbat  the  barons  anu  inhabitants  of  the  said  town 
and  port  are,  and  for  ten  years  last  past,  and 
hmg  before,  were,  and  bate  been,  one  body 
corporate  and  politic,  in  deed  and  in  name,  by 
the  name  of  the  may  or,  jurats,  and  comDM>naUy 
of  the  town  and  port  of  New-Roroney,  in  the 
county  of  Kent ;  and  that  the  office  of  mayor 
of  the  ttid  town  and  port  is,  and  for  and  dunpg 
all  the  time  aforesaid  hath  been,  a  public  office, 
and  an  office  of  great  trust  and  pre-eminence, 
#itliin  the.  said  town  and  port,  touching  th^ 
role  and  government  of  the  said  town  and  port, 
ibid  the  administration  of  public  justice  within 
the  same  town  and  purt;  and  that  Richard 
Ellas,  of  the  town  and  port  of  New-Romney 
aforesaid,  yeoman,  on  the  19th  of  April,  in 
tfie  aef enth  year  of  his  present  majesty,  at  the 
town  and  port  of  New- Rumney.  aforesaid,  did 
use  and  exercise,  and  from  thence  continually,- 
to  the  time  of  filing  the  information,  hath  used 
and  exercised,  and  yet  doth  there  use  and  exer- 
cise, without  any  legal  warrant,  royal  grant,  or 
right  whatsoerer,  tb^  office  of  mayor  of  the  said 
town  and  port,  and  to  hate,  use,  and  enjoy 'all 
the  liberties,  jirivileges,  and  franchises  thereof; 
which  the  said  Richard  Elles  upon  his  majesty, 
hath  usurped,  in  contempt  of  his  m^esty,  and  to 
the  great  damage  and  prejudice  of  bis  royal 


prerogati?e,  and  also  against  his  crown  and  dig* 
nity :  whereupon  be  prays  process,  &c. 

To  this  the  defendant  lias  pleaded,  That  th# 
said  town  and  port  is  an  anaent  town  and  port^ 
and  one  of  the  fi?e  ancient  ports  of  this  king- 
dom ;  and  tbat  the  barons  and  inhabitants  of 
the  said  town  and  port  are,  and  for  the  space  of 
ten  years  hist  past,  and  long  before,  were,  and 
have  been,  one  body  corporate  and  politic,  by 
the  name  of  mayor,  jurats,  and  comroonaity  oJT 
the  town  and  port  of  New-Romney,  in  th^ 
county  of  Rent ;  and  the  office  of  mayor  to  bi 
a  public  office,  and  an  office  of  great  trust  and 
pre-eminence,  as  by  the  information  is  siip« 
posed. 

And  that  the  late  queen  Elizabeth,  by  her 
letters  patent,  dated  at  Northaw,  the  4th  of 
August,  in  the  fihh  year  of  her  reisn,  did  will 
and  grant,  that  the  barons  and  innabitanta  of 
the  said  town  and  port  (who  before  were  in- 
corporated by  the  name  of  jurats  and  com- 
monaUy }  as  she  was  informed)  from  thencefortby 
for  ever  should  and  mi^t  oe  one  body  in  it- 
self incorporate,  in  deed  and  name,  by  tba 
name  of  mayor,  jurats,  and  commonalty  oftbm 
town  and  port  of  New-Romney,  in  the  ooonty 
of  Kent. ' 

And  therdby  made  and  ordained  John  Chesi* 
man,  then  one  of  the  said  jurats,  mayor  of  the 
said  town  and  port,  to  ha?e  and  exercise  that 
office  until  Lady-day  then  next  ensuiug,  if  bn 
should  so  long  li?e;  and  did  thereby  ikiak^ 
ordain,  approve,  and  confirm  John  Percker, 
William  Ipse,  George  Holton,  Laurence  Fane, 
and  Jefiery  Tomkin,  then  jurats  of  the  said  town 
and  po^.to  have  and  exercise^bat  office  during 
their  respective  lives,  in  'manner  and  form  an 
the  jurats' of  the  said  town  before  that  time  nx- 


*  See  2  StrangCi  994;  and  Kydon  Corpo-  I  ercised  their  said  offices. 
Miou.  I     And  thereby  willed  and  granted,  that  up<M 
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Ladj-daj  then  next  emoiii^,  *  in  tbe  ptritb 
tphorch  of  St.  Nicbolat,  whhin  the  said  town 
and  port,  one  of  the  jurats  of  the  said  town  and 

Crt  should  and  niicrht  be  chosen  mayor,  by  tbe 
rtts  and  eonimonalty  of  the  said  toun  and 
port,  fi>r  one  whole  year  then  next  eusuinpf ; 
which  said  jurat,  so  elected  to  be  mayor,  if  he 
■bould  be  present,  should  take  his  cornoral  oatli, 
for  the  due  execution  of  his  office,  nefore  his 
predecessor,  in  like  manner  and  form  as  the 
mayor  of  the  town  and  port  of  Handwich  used 
to  take  it ;  and  if  such  person  to  elected,  should 
not  be  present,  then  at  the  next  court  to  be 
bolden  within  the  said  town  and  port :  and 
•o  from  year  to  year,  and  from  time  to  time, 
the  mayor  shall  be  chosen  for  ever. 

And  that  every  one  of  the  jurats,  from  time 
to  time,  from  thenceforth  for  ever,  should  be 
chosen  by  the  commonalty,  or  the  greMer  part 
of  them  there  present,  ontof  themsdves,  tnlike 
muioer  and  form  as  before  that  time  they  bad 
bien  nsed  to  be  chosen  there ;  yet  so  that  the 
junt*  at  one  time  should  not  be,  in  the  whole, 
«|Nnre  the  nnniber  of  tweUe,  besides  the  ma3ror. 

And  the  defendant  bv  his  plea  fhrther  saith, 
That  upou  the  S&th  of  March  last,  and  lonff 
before,  he  was,  and  still  is,  one  of  the  jurats  St 
tjie  said  town  and  port :  and  so  bein^p  a  jurat 
as  aforesaid,  and  John  Coates,  esq.  then  betngf 
inayor,  and  thfia  one  of  tbe  jurats,  the  then 
luratsand  commonalty  assembled  themsdves 
mntber  in  the  parish  church  of  St.  Nicholas, 
■  wnbin  the  said  town  and  port,  for  tbe  year  then 
jMXt  eotuinif,  according  to  the  tenor  or  the  said 
letters  potent ;  and  being  so  assembled,  then 
f  nd  tberei  at  that  assembly,  t|ie  major  part  of 
the  said  jurats  and  commonaJty  then  present 
there  (ofwhich  said  jurats  the  said  John  Coatee, 
tbe  then  mayor,  theu  was  one,  and  present 
there)  chose  him  the  said  Richard  Biles,  then 
being  one  of  the  jurats  as  aforesaid,  to  be  mayor 
of  the  said  town  and  port  for  the  year  then  next 
/Biisning,  according  to  the  form  and  effect  of 
the  said  hftterf  patent ;  and  the  said  Richard 
EUes  being  so  enpsen  |nto  the  place  and  office 
of  mayor  of  the  said  town  %ndpo|i  aa  afore- 
said, aAer  his  said  election,  to  wit,  then  %ud 
there,  at  the  same  assembly  hi  tbe  parisb- 
ckurch  aforesaid,  be  tbe  said  fticbard  Elies  was 
duly  sworn  into  his  said  office  by  Robert  Loflje, 
|ben  town-clerk  of  the  said  town  and  port,  be- 
fore the  said  John  Coales,  being  the  last  ppe- 
^eoes^or  pf  the  said  Richard  EUea  }n  the 
office  of  mayor  of  the  said  town  and  portj 
and  the  said  Richard  Elles,  then  and  tnere, 
iat  the  said  assembly,  took  his  cornoral  oath, 
for  the  due  execution  of  his  said  office  of 
mayor  of  the  said  town  and  port,  before  tbe 
said  John  Coates,  his  last  predecessor  as  afore- 
said, the  said  oath  being  administered  by  the 
said  town-clerk  as  aforesaid,  (the  same  being 
the  like  manner  and  form,  in  which  the  nuyor 
oif  the  town  and  port  of  Sandwich,  in  tbe  said 
letters  patent  named,  at  the  time  of  making 
the  said  letters  patent,  was,  and  erer  since 
hath  been,  and  been  used  and  accustomed  to 
^  f  worf  into  the  said  offuse  of  mayor  of  the 


said  town  and  port  of  Sandwich)  acoarding  to 
the  form  and  «liect  of  the  letters  |»atent  afore- 
said :  and  by  \irtue  thereof,  tlie  said  Riehard 
Elles,  alter  his  election  andswcaring  aforesaid, 
upon  the  said  35th  of  March  last,  and  from 
thence  continually  afterwards,  until  the  time 
of  exhibiting  the  Information,  at  the  town  wad 
port  aforesaid,  was,  and  still  is  mayor,  and  by 
that  warrant  claims  to  be  mayor  of  the  aaid 
town  and  port ;  and  traverses  the  usurpatioo. 

The  kin^  replies.  That  the  said  RicbanI 
Ellea  was  not  <mic  of  the  jurats  of  the  said  tawa 
and  port,  in  manner  and  form  as  he  hath  al- 
leged by  pleading ;  and  prayetb  that  this  may 
be  enquired  of  by  the  country ;  and  the  said 
Elles  prayeth  the  like. 

So  that,  j^ntlemen,  the  first  issue  yon  ar« 
to  try  is.  Whether  the  said  Richard  Elles  was 
one  of  the  Jurats  of  the  town  and  port  of  Mew* 
Romney,  in  manner  and  form  as  he  hath  al- 
leged by  his  plea  ? 

And  tlie  second  issue  is.  Whether  the  major 
part  of  the  jurats  and  commonalty  of  the  said 
town  and  port  did  chuse  the  said  Ricbanl  Ellea 
to  he  mayor  of  the  said  town  and  port  for  tha 
year  then  next  ensuing,  according  to  tbe  form 
and  effect  of  the  said  Ictteni  patent,  in  manner 
and  form  as  |hc  said  EHcb  hath  also  allagtd  Iry 
pleadiuff? 

Gentfemen,  the  third  issue  is.  Whether  tba 
said  Richard  Elles  was  duly  sworn  mto  the 
office  of  mayor  of  t|ie  said  town  and  port,  in 
manner  and  form  as  he  bath  alleged  by  pleMl- 
iugf 

And  the  fourth  issue  iS}  Whether  the  aaid 
Richard  Elles  did  take  his  corporal  oath,  for 
the  due  execution  of  the  said  office  nf  qMyor 
of  the  said  town  and  uort,  according  to  tha 
form  and  effect  of  |he  letters  patent  aforesaid, 
in  tbe  manner  and  form  ts  he  nath  alleged  by 
pleadmg? 

And,  gentlemen,  the  fifth  iasne  you  are  ta 
try  is,  Whetber  the  manner  and  form,  in  whidi 
the  saki  Richard  Elles  hatt  alleged  biuMelf  ia 
hit  plea  to  have  been  sworn  into  the  office  of 
mayor  of  the  said  town  and  pprt  of  New*  ■ 
Romney,  be  tbe  like  manner  and  form,  in  whioh 
the  mayor  of  the  town  and  port  of  Sandwicli,  . 
in  the  said  letters  patent  named,  at  the  time  of. 
inaking  the  said  lettera  patent,  was,  and  erar 
since  bath  been,  and  been  ueed  and  accustomed 
to  be  sworn  into  the  said  office  of  mayor  of  * 
Sandwich  aforesaid,  in  manner  and  form  as  he 
bath  alleged  by  pleading  ? 

If  therefore,  gentlemen,  eridenoe  is  laid  be* 
fore  you,  to  prore  that  the  defendant  Ellea,  be- 
ing one  of  the  jurats  of  this  town  and  port,  was 
duly  elected  and  sworn  into  the  office  of  mayor| 
then,  gentlemen,  you  will  find  a  verdict  for  him* 

Serj.  Darnell  May  it  filcaee  yoqr  lordship^ 
and  you  gentlemen  of  the  jury ;  I  am  ponnoel 
for  tne  defendant  Elles ;  and  you  will  please  to 
observe,  that,  by  very  great  art,  tbesp  imuea 
are  all  turned  upon  the  defendant  to  prove. 
By  hie  plejs  he  seto  forth  the  eonstitutioQe  of 
the  tbwii  and  port  of  Mew- Romney  wthal  ht^-. 
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wn  duly  eboeen  into  thn  <»ffice  of  mayor,  and 
bad  ukeQ  Uie  outka.  But  the  other  aide  turn 
e?ary  thin^  upon  Um  by  proof:  they  aay,  he 
waa  not  a  jural;  ibal  the  major  part  of  the 
jurata  and  commonalty  did  not  chose  him;  and 
then,  merejy  to  multiply  iaauea,  and  for  delay, 
Kiy ,  you  are  not  a  jurat ;  the  major  part  of  the 
jurats  and  commonalty  did  not  chose  yon ; 
yon  are  not  duly  sworn ;  that  he  did  not  take 
nia  oath  of  office  according  to  the  form  of  the 
leitera  patent;  that  the  manner  and  form,  in 
wbicfa  the  said  Richard  £lles  is  alleged  hjf  his 
jilea  to  be  sworn  into  his  office,  ia  not  aooord- 
lug  to  the  customa  of  Sandwich. 

My  lord,  and  gentlenaen  of  the  jury,  there 
has  lately  been  a  very  great  eontest  in  the 
Court  of  King's- bench  about  the  officers  of 
this  town ;  and  there  were  two  candidates  for 
this  office  of  mayor,  one  Wightwick,  and  the 
defendant  Elles ;  and  upon  the  poll  it  appeared, 
that  £lle8  had  eleven  rotes,  and  Wightwick 
tea ;  so  that  Biles  was  chosen  mayor  by  the 
najority  of  one  voioe :  but  the  preaidiiig  officer 
aaid,  he  had  a  man  who  was  appointed  to  ttke 
the  poll ;  by  which  poll  it  appeared,  that  Gib- 
boa  and  Darby,  who  had  never  been  allowed  to 
bftfieeneu,  had  polled;  and  then,  upon  thai 
poll,  there  were  twelve  volet  for  Wightwick, 
and  eleven  for  Elles :  upon  which  the  oath  of 
office  was  administered,  and  both  candidates 
were  sworn. 

Gentlemen,  on  apnlication*  to  the  Court  of 
Kiag*8*bench,  Elles  oy  affidavits  made  it  ap- 
pear, that  Gibbon  and  Darby  bad  no  right  to 
freedoois ;  on  which  the  Court  declared,  the 
point  would  turn  ou  Gibbon's  right ;  and  then 
the^lttcstion  was.  Whether  persona  marrying 
freemen's  dao^ters  had  a.  right  to  freedooMP 
«nd  Darby's  nght  was  to  abide  the  fate  of  that 
But  they  have  declined  this,  and  turn  all  the 
circumstauces  of  proving  upon  us.  We  shall 
therefore,  gentlemen,  fully  prove  every  one  of 
these  isMMs  to  you  by  witnesses ;  in  the  course 
vf  wiuA  evidence,  you  will  hear,  gentlemen, 
^  very  great  sums  of  money  offered  to  engage 
those  freemen,  who  were  in  Elles*s  interest,  to 
veto  for  Wightwick.  We  eball  prove  to  you« 
gettUemen,  that  100/.  was  offered  for  one  vote, 
and  even  so  large  a  sum  as  1,000/!.  for  another, 
in  erder  to  procure  Wightwick  to  be  niayor. 

Under  these  cireomstances,  gentlemett,  two 
Mandamus's  issued  from  the  Court  of  King's- 
bcnch  to  admil  these  two  men  (  for  they  all 
agreed  there  was  no  right  by  marrying-;  and 
then  these  two  pdrsons  were  sworn  in  by  virtne 
of  these  Biandamjos's. 

If  therefore,  gentlemen,  we  shew  there  waa 
a  miyority  for  Elles  upon  the  poll  as  taken  by 
the  town- clerk;  notwithstanding  the  pockel- 
poll  they  have  set  up ;  we  ^ope  yoiCU  take  it 
upon  the  fool  of  the  lown-clerk's  |M>n,  And  find 
•  verdict  for  the  defoadanl  aeeordingly. 

Serj*  Beynci.  ^ay  it  please  your  ford* 
•Inp,  and  ,you  gentledkeii  of  the  jury  ;  I  am 
rooasel  in  this  caee  ivith  the  defondiuil :  and 
this  is  an  information  ^rai^ed  .by  the  Court  of 
lUig'a-beiicb/  in  order  l9  prMwa  fciHBe  io 


Romney ,  where  there  were  two  acting  mayon  at 
one  and  the  aame  time ;  and  the  Court  granted 
this  information,  to  trv  which  of  them  waa  duly 
elected.  Upon  this  five  issues  are  joined  t  and 
the  firet  issue  you  are  to  try,  gentlemen,  ia. 
Whether  Elles  was  a  jurat?  And  we  shall 
shew  he  was  first  elected  a  freeman,  and  then, 
in  due  manner  and  form,  a  jurat  The  second 
issue  is,  Whether  the  mayor,  jurats,  and  com- 
monalty of  the  town  and  port  of  New-Romney» 
did  chusethe  defendant  Elles  mayor?  Gea* 
tlemen,  in  this  town,  we  see,  there  are  twenty* 
one  voters:  Wightwick  stood  io  opposition  to 
Ellce  t  the  town  clerk  took  the  poQ ;  and  oa 
casting  it  up,  there  appeared  to  be  forEllea 
eleven  votes,  and  for  Wightwick  ten ;  ao  that 
Elles  was  duly  chosen  mayor.  But  aoother 
person  pretended  to  take  the  poll,  and  set  dowa 
such  persons  as  he  thought  fit,  and  amongil 
them  Gibbon  and  Darby,  as  voters  for  WigEl- 
wick ;  and  that  cast  the  majority  of  votera  ott 
Wightwick :  hot  Darby  and  Gibboo'a  votee 
ought  not  to  have  been  taken,  thehr  right  bcoMT 
by  marrying  freemen's  daughters;  whei 
there  is  no  such  custom,  nor  ever  waa,  nor  evi 
atteroptied  till  the  year  17S8,  when  it 
set  up  by  this  Gibbon  :  and  therenpon  the  Cor* 
poralion  ordered  it  to  be  entered  in  their  boolu^ 
that  he  was  not  to  he  admitted,  for  that  tbcra 
was  no  such  custom ;  which  we.  shall  call  our 
witnesaes,  and  fully  |»rovelo  yon. 

The  third  issue,  gentlemen,  is.  Whether  Iha 
defendant  Ellea  waa  duly  awom  into  the  offioa 
of  mavor,  in  manner  and  form  as  by  his  pl^a 
he  bath  alleged  ?  And  we  shall  shew  yoa,  that 
he  waa  sworn  by  the  town-clerk,  bobia  the 
mayor. 

The  fomrth  issueis,  Whether  Ellea  took  hia 
corporal  oath,  for  the  doe  execution  of  the  office 
of  mayor,  according  to  the  form  and  eflSBd  of 
the  letters  patent? 

The  fiflb  issue  is.  Whether  the  defendaBt 
Elks  was  sworn  according  to.  the  manner  and 
form  as  the  nuiyor  of  Sandwich  is  sworn  ? 

Gentlemen,  we  shall  call  our  witnesses,  and 
make  it  plainly  appear,  that  these  tssnea  are 
for  the  defendant  Elles;  and  then  we  hop% 
yon  will  find  a  verdict  for  him  accordingly. 

Mr.  Manh,  My  lord,  in  oMer  to  be  a  jurat 
he  most  be  a  freeman. 

L.  C.  J.  Evre.  Waa  be  a  jurat? 

Mr.  Knowter,  He  acted  as  a  jurat. 

Sei}.  DamelL  His  acting  as  a  jurat  Is  evi* 
6mict^primafacUt  that  he  was  a  fineeman. 

L.  C.  J.    mllyou  admit  be  waa  a  jural  ? 

Mr.  Manh,  They  may  go  on ;  I  shall 
make  no  bargains. 

8eH.  DomeU.  Swear  BIr.  LofUe.  (Wbiok 
was  (lone.) 

Mr.  Manh.  What  do  they  call  him  to  f 
We  object  to  him. 

Set].  DameiL  To  prove  an  aisembly-book.r 
Mr.  Loftie,  is  that  the  entry  of  Sfltf'a  efodioil 
to  be  a  jurat  P-^£^Hf.  Yes, 
ri.  JOanull.  Head  it. 


AttOGiaienMd»: 
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*'  John  Tooke,  navor.  Al  a  oommoD  aa- 
mtMy  held  the  93d  December,  1730,  mayor, 
joraU,  and  coinmoDalty  duly  elected  Edward 
jfotclMlor  and  Riebard  EUea  to  be  jurata." 

ifr.  Lacy.  The  election- day  ia  the  25th  of 
March. 

L,  C  J.  This  proves  an  election  the  93d  of 
December,  1730.    Was  he  duly  avrom  ? 

Sen.  AiyaM.  Yes,  my  lonL  Bead  his 
■weanof. 

'  Attoeiate  reads : 

«« 4  Jaoaary ,  1730,  Batcbebr  and  EDes  took 
the  oath  of  jorats.'^ 

L,C,  J.  Good,  issue  by  iasoe:  first,  Whe- 
ther Elles  was  a  jural?  They  insist,  by  eus- 
taas,  the  jurats  mosl  be  sworn  erety  yeai*: 
ptAve  it, 

8erj.  DariuiL  My  lord,  they  hare  giTen  ot 
mliee,  that  every  qualification  of  the  jurats  and 
ftnenen  wouM  be  objected  to. 

Mr.  Kmowier,  A  jurat  (so  MS.  Q.  mayor) 
ia  said  to  be  an  annual  officer.  We  shall  prove, 
ny  lord,  that  Elles  was  chosen  for  the  year 
1754* 

iJc  J.  Mr.  Wellard,  yon  most  not  talk 
wan  than  necessary. 

Mr.  Marsh.  It  is  necessary  to  be  a  freeman, 
lAjorder  to  be  a  jurat. 

Seij.  DarneU.  A  man  b  a  jurat ;  is  it  ne- 
Buiisij  he  be  a  freemany  in  order  to  be  qualified 
fbr  ajurat? 

Mr.  Marsh.  If  the  entry  be  sufficient,  it  is 
needless  to  ge  on. 

L,  C.  J.  The  qualifications  of  a  jurat  are,  a 
jurat  he  must  be,  to  be  a  mayor ;  for  ajurat, 
be  must  be  a  freeman. 

Mr.  Marth,  These  points  are  ofWn  disputed. 

L,  C.  J.  Dispute  what  you  will ;  but  he  was 
owned  a  freeman  by  the  corporation  when  he 
wee  made  ajurat. 

Mr.  Marik.  He  was  awom  before  the  mayor 
and  jurats  only. 

X.  €.  /.  liie  entries  are  all  so.  Nothing 
has*  been  read  to  shew  they  minfht  not  swear 
him.  •  If  he  was  sworn  by  the  mayor  and 
jurats,. that  must  be  proved :  we  had  nothing 
of  that  in  the  last  cause. 

Seij.  Darnell,  The  question  is.  Whether  the 
major  part  of  the  may^r,.  jurats^  and  common- 
alty, did  dulv  chuse  him  mayor,  according  to 
the  form  and  effect  of  the  letters  patent  ?  and 
in  order  to  prove  that  he  was  duly  chosen,  we 
are  to  shew  what  were  the  number  of  jurats 
and  freemen  that  voted  for  Elles ;  for  which 
purpose  1  shall  call  Mr.  LofUe. 

Mr.  Manh,  We  object  to  Lollie :  be  was 
one  of  the  persons  who  voted  for  Elles,  and 
therefore  has  given  his  opinion  already. 

L,  C.  J.  I  never  knew  it  denied  a  corpora* 
tion-mao  that  voted  ;    he  is  a  legal  witness. 

Serj.  Darned.  Mr.  Loftie,  wece  you  present 
at  the  last  election  of  a  mayor  for  fu>mney  ? 

Loftie,  Yes. 

8erj.  DarnelL  Whare  was  it  made  f 

Lofiie.  At  St.  I^ichoUs. 


Com  tfRiehmrd  EUm, 


[MS 


Serj.  JUrmli.  What  mmiber  tff  ftwmm 
were  present  and  voted  P— Xo^ie.  Twenty-Qn#» 

Mr.  Lory.  Are  you  town-clerk  of  Romny? 
Do  you  keep  a  book  f '^Loftie,  Yes. 

Mr.  iMcy.  Where  is  tiiat  book  f 

L(^iie.  Mr.  Wellard  took  it  away. 

Mr.  Weliard.  Here  it  is. 

Lofiie.  Mr.  Wellard  and  Mr.  Wigbtwiek 
took  away  tlie  books,  and  Mr.  Wigbtwiek  baa 
entered  the  proceeduiga  of  that  day  himaelf. 

L.  C.  J.  Are  there  any  eotriea  made  by  yn« 
of  tlie  proceedings  of  that  duT  f 

IdDtfiit,  1  have  a  copy  of  the  poll,  mylori. 

X.  C.  J.  Why  were  they  not  entered  P 

LeflU.  Because  Coates  insisted  I  sbnnld 
take  the  poll  according  to  the  minntes  tbey  bnd 
taken. 

JL.  C.  J.  And  you  did  not  think  it  right  f 

Lo^ie.  No,  my  lord ;  bceattso  tMj  baA 
taken  Gibbon  and  Dwby's  Tolsa,  wVn,  I 
tbonght,  had  no  right  to  TOte. 

S^.  J>anM.  You  take  an  aatb  |  wbMii 
that  oath? 

Jj^ie.  To  enter  faithfully  and  Tight  ill  tb« 
proceedings  of  the  corporation. 

L.  C.  J,  Yon  dki  not  make  an  entry  nf  4m 
poll,  beeauae  every  body  did  not  ngren  to  it; 
but  you  took  a  eopy  or  the  polU  Bm4  tbt 
oath  of  the  town-clerk. 

1 

Asaociate  reads : 

Mr.  Kncmler.  Read  the  poll  again. 

Lqfiie.  ''  Wigbtwiek  and  Ellas— The 
for  mayor— 

««  Fbr    Wightmkk  .-—John    Coatea, 
Wiffhtwickf     Batcbelor,     Rutton, 
Joahua  Coatea,  Odiham  Coates,  Wilson,  Bif<» ' 
fenden.  Dree." 

These  were  all  that  voted  fbr  Wigbtwicb, 
but  Gibbon  and  Darby,  who,  I  apprehended, 
had  no  rt^ht  to  vote ;  and  therefore  I  did  nai 
insert  their  names. 

««  For  Elles :— Himself,  Robert   Maaedii 
Norman,   Tookey,     Smith,    John    Maaeall; 
Weeden,   Langdon,  Lo^,  Benjamin  C<M^« 
William  Gray. 

Mr.  Marsh,  Darby  and  Gibbon  were  theiwj' 
but  you  did  not  take  their  votes. — Was  noMNf 
else  there  ?  Did  not  Mr.  Papillon  and  WelhM 
send,  that  they  might  be  admitted  to  come'  M 
exercise  their  franchiae  of  voting  F 

Mr.  Laey,  I  desire  to  see  the  poll-paper,  tbn 
very  paper  you  took  in  the  church,  Mr.  LofUe; 

Mr.  LofiU  prodttcea  the  poll<4»aper,  as  befomi 

Mr.  Lacy.  Did  not  you  take  another  list  trt 
poUr 

Mr.  Ixftit  produces  another. 

Mr,  Lacy,  He  took  one  list,  and  then,  by 
Elles's  direction,  took  another.    Read  it. 

Mr.  Lo^te  reads  another  poll. 

«  For  Wightwick :— John  Coates,  eaq. 
Wisrhtwick,  Baichek>r,  Rutton,  Basset 
Joshua  Coatee,  Odiham  Coates,  Wilson,  Haf- 
eoden.  Dree,  John  Darby,  John  Gibbmit 
FiapittoD,  WdtardJ' 

1 
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"  F«r  £ZJ^:— EUw,  Aobert  UaMall,  Nor- 
mao,  Tookey,  Smilb,  JohD  tlucall,  WtKitcn, 
l^agiea,  LofUe,  BeDJamiD  Cobb,  WillMm 
Gr«y." 

Mr.   Marth.    Where   Aoet  this   utembly 

Loftie.     In  the  touth  diaDcel  of  St.   Ni- 

Seij.  Damtll.  la  (be  door  umall;  kept 
vpcD,  or  Khui  f 

Loftie.  Sbut,  to  prermil  people  coming'  in, 
wlio  hart  no  buaben. 

tij.SmltK.  Which  of  tbe  Iwopolb  diiljou 
■UDUle  ftDWD  &nt? 

I^ie.  The  iKSt-delirered. 

Hr.  Marih,  M}>  tnni,  thi*  i>  (bo  prineiniit 
Issue ;  mad  we  object  to  tbe  evideace  of  ttiii 
perton  who  toImI  for  thli  nuyor.  He  has 
pfcn  big  opinion  ■Ireadji ;  tud  tfaerefore  1 
■ybmit  it  lo  your  lordibip,  whether  he  it  s 
legal  evidence?  Or  otlierwJM  we  ioiiat,  tlie 
perMM  taken  down  u  p<jllen,  thit  tbej  are 
more  io  number  than  be  bai  ^iren  au  account 
Dt'.  AcounllnfT  tu  his  liat,  tbej  are  but  ten; 
but  there  must  be  fatir  rote*  more  added,  two 
(rf'wbicb  ■rejMTsuoi  not  nnniberrd  by  him. 

M;  lord.  Darby'*  and  Gibbon's  rights  to 
rote  depend  upon  their  being  free  of  this  corpO' 
ration  ;  and  if  we  shew  tbry  are  free,  and  are 
Emitted,  it  will  be  sufficient  reasuu  tor  patting 
Ihem  on  the  poll  far  Wigbtwick  ;  and  then 
Ellca  cannot  be  mayor.  Besidea  there  is  Mr. 
Papilfeo's  right,  who  was  not  in  tbe  chorch, 
because  the  door  was  shut  within-side ;  and 
Hr.  W ellard  was  also  a  freeman,  and  he  could 
not  Mne  in,  the  duor  being  shut.  We  thall 
ab«»  yon,  gentlemen,  their  qoalrficalioo,  anil 
that  Ukey  could  not  get  into  tbe  cbnrcb  ;  that 
(bay  went  to  tlie  door,  but  there  was  no  ad- 
viasioll  IO  be  bad  ;  that  they  aent  in  a  letter  to 
tbe  mayor,  and  demanded  admittance  ;  and  if 
they  bad  been  let  in,  they  had  voted  for  Hr. 
Wigblwick ;  and  tbev  baring  a  right,  and  as- 
aerUBg.  Ibal  right,  tbcse  rotea  oufbt  to  be 
■liMredlDlhem. 

In  the  first  of  the  laie  king,  there  was  tbe 
CMC  of  tbe  mayor  of  Hylhe  tried  before  my 
lord  Maccles&fld  at  this  place.  Two  persona 
ofind  tfaeir  * olea  at  the  poll,  and  beutg  re- 
fnaed  by  tbe  preaidiog  omcer,  the  Court  was 
of  optaioD,  they  were  good  rote*.  And  there- 
for*  we  humbly  hope  yonr  lordship  will  allow 
■facMtabo  goM  Totea,  and,  in  coiwrquence, 
that  tbe  ittry  will  find  tot  ua. 

Mr.  Xory.  The  iatae  now  before  your  lord* 

Sia,  whether  tbe  major  part  of  tite  jurats 
comibonalty  did,  or  did  not,  chuse  the  de- 
fendant Ellea  mayor }  By  Loftie's  poll  it 
appears,  there  were  eleren  votes  fur  Ellea, 
and  ten  for  Wi^htwick :  eo  that,  if  either  of 
tlM  four  totes  disallowed  by  him  ahall  appear 
lo  be  good,  Iheo,  frentlemen  of  the  jury,  they 
4o  not  prore  their  issue.  As  to  Mr.  Papilloo, 
be  )•  a  lireeDaan,  admitted  and  sworn ;  and 
thoi^h  hi*  Tote  was  refused,  he  tendered  it, 
and  sent  in  a  aote  in  wntinii,  sigoifying  to  the 
■ajoc  tbat  Im  voted  for  Wigblwick,  «mI  ia 
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ilirref  >fe  *  good  rots.  And  h  to  Daifcy  and 
(Mihcii,  we  aubmit,  wbeiho-,  being  awan, 
tlicv  iM'c  not  in  the  exercise  uf  their  office,  and 
ou^'lii  to  be  allowed  good  votes.  We  ahall  call 
our  iiiiucsses,  and  shew  the  entries  ofGibbo^ 
and  \iar\iy. — Mr.  Lofiie,  looli  upon  the  boi^'; 
is  it  }Our  hand- writing? 

IjlfiU.  Yea.  Reads:  * 

"  i.  Coalea,  mayur.  Be  it  remembered,  A 
a  couit  of  record  held  llie  3filh  of  March,  ITM; 
the  curporalioo  having  been  served  with  a 
writ  of  Handamns,  Gibbon  and  Darby,  de- 
niBD<liiii{  ibeir  freedotua,  were  admitted  and 

IMr.  Mftrth.  Where  is  Air.  Papilloo  and  Hr. 
Wrlbrd's  entry? 

L.  C-  J'  (litibon  and  Darby  were  admitta4 
iieitirc  the  I'lcciion  ? — Loftie.  Yes,  my  lord. 

I..  C.  J.  How  came  you,  then,  to  nfi— 
(lit-ji  votes?  ■;  . 

l^il'.ie.  Because  I  thought  tb^e  was  as 
oriltr  naade,  that  they  .should  not  be  adtoittail 

L.  6.  J.  Were  thov  elected  by  tbe  msyor 
snrJjiiralsF — Loftie.  Never,  my  Ion]. 

Mr.  Wttlard.  Read  my  electionj  and  tbaa 
rend  my  swearing. 

j^iiociale  reads: 

'■  Nicholas  Durrant,  mayor.  At  a  contuMS 
as^euihly  of  the  town  and  iiurt  of  New-Romr 
Tii'\,  ill  ihe  common  place,  Uctotier  90,  1790, 
Nicholas  Darrani,  mayur,  &c.  elected  Charles 
^^  tlliiitl,  on  inhatntaiit  and  town -clerk,  to  \m 
a  iK  L'laan  of  this  town  sod  port ;  and  he  was 
imW  r'.'d  u  he  sworn,  mure  uUito,  accoFdiog  to 
lir<jiliirhood  and  ghueilling." 

'-  December  19|  1730,  ha  was  swoni  and 
aOniitied." 

Sr>j.  DaneU.  Is  that  tbe  as*emUy-bo(A  f 

nir.  WeSlard.  Yes. 

Sprj.  Darnell.  My  lord,  all  tbe  entries  of 
STvenhog  these  people  ore  in  the  assembly- 
hook,  and  therefore  it  i*  but  a  delegated  power. 

Mr.  Idiry.  Read  the  mandate  Ibr  cbosii^ 
IM  0  harons  to  aead  to  parliament. 

^Mficidfe  reads: 

'-  Whereas  a  inandste  for  chasing  tW9 
barons  waaread,  the  mayor  and  jurats " 

Mr.  iianh.  He«d  Mr.  Papiilon's  electkn 
and  i  wearing. 

Junciote  reads : 

"  New-Romney,  u.  mayor.    At  a 

ciiiimnn  nasemblv  uf  the  said  tonn  and  port  of 
Ne»-RumnFy,  held  in  the  common  place 
Divre,  the  aSrd  of  March,  1T31,  elected  David 
pj|iilioo  a  Ireeman  of  ibis  town  and  port; 
and  he:  was  awnni  and  admitted,  mart  tolil», 
according  lo  brolherhood  and  gbuestling." 
Mr.  Dodd  called  and  sworn. 

nir.  Marti.  Were  \ou  preacnt  at  the  hat 
ill  ciiiin  for  mayor  f — l>i«id.  Yea. 

M  r.  Manh.  Was  Mr.  I'apillou  there  f 
ih'id.  Yei ;  hnt  he  waa  not  In  the  cburch.  - 

.Mr  AfanA,  And  bow  came  betMtlogctkF 
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DtM-  B<wnM  the  door  wu  lodud. 

Hr.  Marth.  Did  h«  try  lo  g«  i«  f 

Ben  th*  CUef  Jutica  wu  toll)  by  m  by- 
aUDa«r,  tb*l  K  ptraon  wh  taldng  N«te«  ;  m 
whtck  be  aikcd, 

I  C.  J.  Who  bit  J— Who  eoiployed  youf 
Oiw,  ma  the  pepw.  [On  which  ibe  Noie. 
were  «ieli»er«i  to  him  ;  md,  »ftw  lurmi* 
thtm  ««,  beuid,  wilh  iom«  winntb,]  I  | 
obMrve  my  mme  in  ii:  whom  were  you  era- 
ployed  by  u-ukethoeeNotw?  | 

"^  iicr(-A-«*  Writ"-.    My  '»"'•  .'   •"  """  i 
ployed  by  •  gentleuiao  eooceraeJ  lo  the  e»ent 

of  thcie  IMIKS. 

L.C-J-  Whor  .    ^ 

akorl-haad  Writer.  Mr.Papilloo  ilewrednie 
toatUnd  and  lake  Note*. 

Then  the  Chief  Jurtic*  tailed  crow  ihe 
Coart  to  Mr.  P«|»lloo : 

L.  C.  J-  Mr.  Pspilloo,  hew  b  a  man  Ukintf 
Notra,  thai  laya  you  emplojBd  hiin. 

Mr.  PopiUon.  \«,  ray  hjrd,  1  denred  him 
la  iltmd.  and  take  Note*. 

t  C,  J.  Who  ia  her  I  otaerra  my  oame 
in  aMeral'  plaon.  I  auppoae,  I  ihall  ocxi 
week  h«»e  ray  name  in  piioi. 

Mr.  PapiUon.  My  Iwrd,  «  '•  no  oomionD 
abort- hand  writer  J  it  i«  Mr.  I  neter 

knew  it  was  a  crime  to  take  Note*  m  a  court 


where  your  lordahiu  lal. 
X,  C.  /.  Well,  I  hope  yoo  i 


Owe  ?/•«£*-«*  jwbt,  {fSaa 

ttw  man  bare  hia  pa^  agris,  riMt  H  b  Mm 

lif  anlhority. 
"  Mr.  Popiftoa.  My  lord,  ptny  do  wkM  yM 
pleaM  with  thrm :  evtlhemto  piacea,  or  put 
them  ia  the  are. 

L.  C.  J.  No,  no.    Let  him  go  oo,  «■»  be 
IS  your  writer. 

Mr.  PapitloH.  Then  pray  let  him  r»  •■ 
nithout  reflectiotia, 

Mr.  Inry.  Pray,  Hr.  Dodd,  when  4id  (key 
asiemblc  ? 
Dodd.  They  went  from  Mr.  Coateo'a. 
Saj.  JJantil.    Did  Mr.  PapUton  and  tfr. 
Wellard  go  wiih  the  people  to  ^cburcfa  f 
IXkU.  No. 

Sir.  A/orti.  Waa  Mr.  Papillon  thcrer 
Dodd.  Yea. 

Serj.  Dar»tll.    Why  eeold  not  he  |ro  inl« 
ibcchnruh,  u  well  ai  Coalea  and  the  rcalf 
Dodd.  I  do  not  know. 

Serj.  Dam»ll.    Did  yo«  lee  the  mayor  «• 
rroinlheliimier— Do(U.  Y«. 

Berj.  Darnell.  What  time  did  Lbey  go  f 
Dodd.   At  two  o'clock. . 
Mr.  aiank.  U  that  the  uwal  time  F 
Dodd.  Yn. 

Mr.  MarU.    How  long  waa  the  door  lockeU 
betbie  Hr.  Papillon  and  Hr.  WelltTdcame? 

L.  C.  J.  Did  the  mayor  aod  juiatk  aee  tbrm 
ooming?— IM''.  Ida  not  know. 

Serj.  DarttU.    1%  it  not  uaual  to  l(«k  the 


B  the  better 


tortnem.  .  ,  ... 

Mr.  FepUtat.  1  tbink  I  am,  my  lord  ;  and 
M  Bome  occaaiona  they  bare  been  of,  great 
nie  10  me. 

L.  C.  J.'  1  am  fClx)  *°  ^'**  '■"'■ 

Mr.  Papitloa.  Your  lordtblp  prendea  here ; 
ie   do  with  the   paper*  what  your  lordahip 

^o*"*-  -    .     . 

L.C.J.  No,  HO.  Now  1  know  It  !■  done 
by  Mihority,  if  1  aee  any  thing  in  print,  I 
aball  know  where  to  apply. 

Mr.  Fapillon.  It  i»  no  reaaon  to  aappoae,  rt 
ahould  coma  from  me,  if  your  lordihip  d»ea  ; 
there  are  great  numbera  now  taking  Notea,  as 
wellaaHr.  and  it  may  «ore  come  as 

weUfromanyoflhem.  Mv  lord,  I  nererwas 
a  libeller,  nor  ew  in  mv  Ufe  eocoiiraseil  a 
poMiealionofthia  aori.  We  are  all  liable  to 
ucmationa  of  thia  aort :  I  hate  aeeu  many 
falabooda   iirinled,   but   nerer    thought  them 

... :■„  U_     I 1        I     ant     wygi     ai|- 

win. 

_    ir  writer,  let  the 

man  haie  hie  paper,  and  go' on. 

The  Notea  being  out  of  the  Short-haml 
Wriler'i  posaeSMOD,  be  couM  not  take  down 
what  waa  aaid. 

L.  C.  J.  There,  take  down  that,  and  print 
it  too,  if  you  will  ;  1  don't  care ;  thoufch  > 
don't  i«y  it  i«  law,  nor  will  juitify  it  a*  inch. 

Mr.  Papillon.  Here,  gire  me  the  Notei  : 
tet  m  V  InnI  hare  ihem,  eince  they  gire  offence. 

L,'C.  J.  No,  I  will  Bol  bairc  Ihem.    l*i 


Dodd.  Ym  ;  and  nut  to  open  it  till  the  elee- 

Seri.  DanieH.  Did  Coatea  or  Wightwick 
gire  ordin  to  ahnt  out  Hr.  Papillon  or  Wel- 
&nl  ?—Dodd.  I  do  not  know. 

Serj.  Uame/i.  Waa  any  body  abut  out  be- 
sidt«r— IXxW.  Sereral. 

Mr.KBOwfer.  How  long  waa  Mr.  Wellard 
in  town  before  the  election  ? 

Dodd.  About  Ate  wedca. 

nr.Knonler.  Whoaebouae  waahe  atdnruig 
that  timer— Uorfi'.  At  Gibbon's. 

Hr.  Knowler.  How  Iooef  waa  it  niter  tb* 
door  wo*  abut,  that  Mr.  PipitloB  and  Hr.  Wcl* 

fd  come  lo  apply  to  get  in  ? 

Dodd.  A  miante  or  two. 

Mr.  Knowltr.  Why  did  ihey  no!  apply  ta 
the  door-keeper  tu  be  let  in  f 

Dodd.  1  do  not  know. 

Mr.  Marth.  Did  you  erer  know  a  freemu 
nfuaed,  that  came  and  applied  to  be  let  in,  a 
little  etiertlie  door  waa  ihutr 

Dodd.  Yes. 

Stj.  Bat/na.  Waa  any  particniar  meaMC 
■enl  10  the  mayor  by  Mr.   Papillon  or  Hr. 
Wellard  J— Dodd.  Not  thai  I  know  of. 
Mr.  Wellard  aworu. 

Mr.  Mara*.  Mr.  Wellard.you  werewithMr. 
Papillon:  Pray,  gire  an  account  ofbii  gokjg 
to  church,  and  hia  demand  to  come  in. 

Wellard.  1  went  with  him  to  the  church, 
where  tlie  election  waa,  in  order  to  TOte  fbr 
Wightwick.  Ai  we  were  going,  we  aaw  iho 
wilntM  laA  wnnined,  mi  deaircd  him  l»  lik* 
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UB  to  the  dam,  and  fouod  them  fMteiud 
Vitbim. 

Mr.  JVorti.  Did  yoa  obaem  uy  body 
•bout  ibe  doon  F 

WelUrd.  Yet,  the  rDRyor*!  ■emnt  and 
olhera.  I  kuooked  and  puibed  at  the  door,  but 
aobodjr  cainc,  oc  gave  any  anawer. 

Mr.  Mitrtk.  Aud  by  what  taeUuMj  did  yon 
acqaaint  ifae  auembly  tbat  yon  were  there, 
aM  deaired  •dmiMiOD,  id  order  to  gire  your 

WtlUrd.  We  lent  in  letten  to  the  mayo-, 
to aojiiauil him  wewereatlhedoor.  Weg«*e 
tb«  letten  to  Mr,  WLgbtwick,  and  deaired  him 
to  deliTer  Ibem  lo  the  rasyor.  We  expected 
to  be  deoied,  and  therefore  gare  letten  lo 
Wjghtwick,  todeUTer  to  the  mayor. 

L.C.J.  Mr.  Wdtard,— It  you  will  not 
hear,  I  canDol  hdp  it.  Tbey  went  to  Ibe 
church  ;  you  came  aRer,  and  tried  to  fCet  in. 
You  teat  in  a  letter  to  the  mayor  by  Wig;bt- 
wick ;  bow  could  that  be  f  becauae  he  waa 
gone  into  the  chnrch  bcrore. 

WeUard.  My  lord,  I  gnTe  Mr.  WiKhtnick 
my  letter  to  cdrry  in  with  him,  befure  be  neat. 

X.  C  J.  Il  wat  to  anjiiaint  bim,  you  were 
Kady  to  come  hi,  and  (fire  your  rute  f — Can 
mm  tell  nhether  Wiifhtnick  delivered  that 
feller  or  ootf 

Wellard,  Yet,  my  lord  ;  be  told  ne,  afler 
tiweleclinn  waa  orer,  be  bad  delivered  it.- 

Hr.  Marth.  Di'l  you  not,  on  llieday  of  the 
election,  dine  willi  Coatea  *  Uid  not  the  mayor, 
and  all  tbe  jorati  and  irreraen.  dine  there,  and 
gofrom  Ibeoee?  Aodif  you  had  had  a  niiod, 
cootd  voa  Dot  have  ((ol  in  with  them  T 

WeUard.  No;  tbrmayortoid  us,-irirehad 
■  nuud,  we  ihould  noi  come  in. 

Hr.  Knomttr.  Were  you  net  in  the  church 
beTon:  the  buHJDeai  w.-it  orerF  Did  oot  yon 
cmnointo  ihechuncri? 

Wetlard.  Nut  till  after  tbe  raayarwastwoni, 
.    and  had  posspntion  uf  the  iinff. 

Hr.  Aww/er.  Dirl  ynu  tlien  tender  yauraelf 
to  TOta  t—WtlUrJ.  No ;  it  wa«  ill  orer. 

Suj.DameU.  You  dined  witli  Ciiatei;  did 
you  proitaoiticate  there  would  be  a  tbuttiog  of 
tbe  oonr,  and  a  lefutal  f 

WtUori.  Vet  I  becaute  tbe  mayor  bad  told 
lit,  we  ihoiild  nut  come  in. 

Seq.  VunuU  Did  yoa  write  word  Mr, 
nuillon  »aa»ith}Fou? 

WeUard.  I  aeolintbefolhiwingletter:  (Pn- 
ducea  and  reada  il.) 

.  "  Hr.  Mayor ;— I  am  at  tbe  dinrch,  and 
dewand  to  he  tdmlHed,  to  gire  my  rote  ai 
otbcra  fiirinayor.  If  1  am  denied,  pny  take 
notice,  thai  Igire  my  rote  for  Mr.  Humphry 
Wi^itick  tobe  mayor  lor  the  year  ensuing, 
I  beii^Bt  thb  time  a  rcMant  in  thii  town. 

"  C.  Wellwii." 

Seij.  DarntlL  Wboaa  advice  did  yoa  write 
thai  letter  by? 

WttUrd,    I  dnqiir  to  tbat  qoeHion,      In 

youxra.      ■ 


L.C.J.   I  think.  Mr.  WeUard,  jrw  abonld 
aoawer  tbequettMo,becauteiliaaa  indiSereat 

WtUard.   Hr.  PapiUon  and  I  ooncnted  it, 
in  order  to  preterre  our  rigfala. 
L.  C.  J.   You  thought  they  woold  not  let 


you  io;   therefore  you  wrote  this  letter,  and 
tent  'n?-~Wcllard.  Yes,  my  lord.      » 
Mr.   Laey.     Did  Mr.  Pavilion  write  thia 


letter  F 

Welkrd.  1  know  hit  hand ;  I  taw  him  irrilt 
it,  and  deliver  it  to  Wigbtwick, 

.^uocioferMdi: 

'*  Mr.  Mayor ;  I  am  at  the  cbnrd),  and  de- 
mand lo  be  ad  milted,  to  gire  my  rote,  at  othert, 
for  mayor.  If  1  am  denied,  pray  take  notice, 
that  1  give  my  vote  for  Mr.  Humphry  Wight- 
ick  lo  be  mayor  for  tbe  year  ensuing,  I  bfing 


Hr.  Balehehr  called  and  awom. 

Ur.loey.   LooknpoDlhelwopaperaaigned 

PapillonaudWelbnl;    were  lltey  delivered  by 


afler  the  cbaioe  ? 

Balclitlor.    It. was  before  ;    aud  tlic  mijor 

wid,  be  would  admit  no  foreiiroert  to  come  in. 

The  mi>ur  shewed, the  letlert  aboul,  and  garo 

Ihem  10  me  io  read,  and  said,  lie  would  a<!nut 

Mr.  Ltuy.    Had  tbe  freemen  ^veo  their 

Batthelor.  No;  Ihey  were  gone  to  the  chaa- 
cel  to  tute,  hut  bad  not  voted. 

Mr.  Lacf.  Did  yi>u  tee  the  letten  delivered 
to  Wiicblw'ickF— BolrAe^.  No. 

Mr.  Lacy.  How  doyuu  know  them  to  be  tbe 

Uatchtlor.  Becante  they  wore  open.  1  aaw 
Coalea  siifn  ai  the  bottom,  "  This  ivas  brought 
me  at  tbe  time  of  the  election  of  mayor,  and 
we  refused  it." 

Sir.  Knomltr.  Did  Coatea  acquaint  the  aa- 
teuibly  lie  had  received  such  leiterf, and  reaolved 
not  lo  admit  Ihem  ? — Batchtlor.  Yea. 

Mr.  KitoaUr.  Did  any  other  penuu  demand 
lo  bt  admitted  l—haUluior.  No. 

Hr.  KnomUr.  Did  you  ever  know  any  fiK 
r«7DenvntefarnMyorF— fioJcAt^.  No. 

Mr.  JtfanA,  Wasthere timetortbemtohara 
given  their  votet,  if  they  had  been  let  in  as MNNI 
at  the  letten  were  delivered? 

Batchelur.  Yet ;  they  were  Juat  gone  ontr 
and  hardly  got  into  the  cbaDcel,Wore  Wight- 
wick  dehvemlthem. 

L.  C.  3.  Did  you  ever  kiMW  any  one  let  i> 
after  the  door  wat  shut  7 

Baichtlar.  No,  my  lord, 

Hr.  Licy.  Afler  tli4^  are  let  into  the  GhnKh, 
and  the  door  abnt,  cannot  a  freeman  be  lei  in  F 

Batcktler.  I  never  knew  or  remember  it  ia 
my  life,  afler  the  cborch  doer  ahot. 

X.C.J.  OtdjMicTcf  kjMnr  w  bnr,  that 
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Collet  WM  to  Make  Um  deoiiin  void,  «  Ihteir 
fHend,  by  reTimo^  to  lot  tiMBi  io  f  Cootoo 
Yoted  for  Wi^twick,  aod  knew  that  oa  rfltaal 
h  wooM  be  a  void  etedlioa.  If  (libopla  tint  bad 
a  right  were  exoImM,  I  thuk  it  a  f<*id  etoo- 
tioii. 

Mr.  loey.  My  bird,  thty  al  jeined  to  cx- 
dude  foreignen. 

Mr.  Papillon  called  ;   and,  whibi  tweariog, 

Seij.  DarmeiL  80  they  were  to  awTe,  or 
•wear  for  one  another. 

WeUard.  I  donHkaow  what  yo«  mean  bv 
that  iosinnatioa :  we  regard  an  oath  aa  mocn 
aa  voudo. 

Serj.  Darnell,  My  lord,  Mr.  Wdlard  ma,  f 
insinuated  Mr.  I^lkm  would  aamrt  a  ftbe- 
bood.    1  Boom  it;  I  (aid  no  such  Uiing. 

Mr.  Martk.  Priiy.'8ir,i;i?eaa  aeconntwbat 
pasied  on  or  before  the  day  of  election. 

Fapilton.  There  was  an  iniinnation,  that  1 
dettgiied  to  role  at  the  electioB  for  mavor ;  on 
which  they  applied  to  the  mayor,  to  know  if 
lie  woold  admit  me.  He'toM  ttieni.  No ;  and 
it  was  refosed  at  the  instance  of  the  gentlemen 
«f theether side.  I donotknow that  1  thoi^t 
dffotibg before;  bntthen  I  asked  the  mayor 
about  it,  and  be  refused  me,  beoanae  I  was  t&ir 
member,  and  therefore  ooghtnot  to  meddle.  I 
did  not  cbuse  to  make  any  disturbance,  and 
therefore  wrote  the  letter,  and  then  ibUowed 
ayadf,  as  soon  as  I  could.  I  delrrered  the 
letter  to  MTightwiek,  to  gife  it  to  the  mayor.  I 
desired  him  to  take  notice,  1  imusted  on  my 
tele.  I  waited  all  the  time  of  the  election  at 
the  church-door,  but  could  not  get  in.  Coatee 
has  put  me  to  much  trouble,  and  was  always 
my  enemy. 

Serj.  DamelL  Did  not  Ooatea  vote  for 
Wjghtwick  ?-^Papill<m.  The  poll  will  tdlyou. 

oeri.  Darnell.  He  roted  on  yodr  side.  Read 
the  letter. 

Associaie  reads : 

<*  Mr.  Mayor,  I  am  at  the  Qhnrch«door,&c." 
^Krhatim  as  Mr.  Weliard's  letter. 

8eij.  Baynes.  Did  you  see  the  men  go  to 
eete  ? 

Papillon.  1  cannot  be  sure-;  but  I  thought 
Hie  properest  time  to  be  refassd'was  when  they 
were  assembled.  I  did  not  dengn  to  make  a 
diaturbanee,  and  therefore  delivered  a  letter  to 
Mr.  Wightwick;  and  afterwarda  1  knocked  at 
the  door,  which  was  shut.  The  proeiamation 
was  ready  to  be  read  ;  for  there  was  great 
season  to  think  there  would  be  a  distuibance 
created. 

8er|.  Baynes.  Might  you  not,  upon  your 
eath,  ha?e  gone  in  with  the  other  gentlemen, 
ifyouhadthoofihtfitf 

Papillon,  I  believe  not,  upon  my  oath ;  be- 
cause Coates  told  me,  he  would  not  adaftit  me. 

Mr.  Knowler,  Did  you  not  stay  in  Goatee's 
IMurlour  purposely,  wlien  he  went  oat,  that  the 
church-door  might  be  shut  f 

Papillon,  I  eamot  teH. 

Ur.lCaow^.  IVay,  Sir»  ncaUaetyecicelf. 


JRuOfea.  Upon  my  acth,  I  di 
whttier  1  was  then  ic  the  houaa  t  I  tkmk 

Mr.  KnamUf^  Waa  there  any  distcibMMa  M 
thedeeilsaf 

Papillon,  No ;  they  knew  the 
was  ready. 

Mr.  Kntmler.  Were  there,  act  oHiar 
men  resiaot,  as  well,  as  3rom,  nfoael  f 

Papillon,  I  believe  not. 

Mr.  Knomler,  0Ow  locg  had  you  keen  1^ 
reaiaut  P  Did  not  you  come  the  day  bdwlBt 
the  election  P 

PafiiUm.  I  camet  reeoOeet  as  to  Ae  daj^. 

Beij.  Darneli,  Yon  aay  ia  your  letter,  y«ai 
were  resiant ;  pray,  8ir,  liow  long  had  yoa 
beeosoP 

P^pillvn,  I  cannot  fecolleet.  ifycuaRoW 
my  letter  is  a  good  demand,  I  wiU  exphiin  it. 

Mr.  Smith.  WouM  there  not  havb  been  ik 
disturbance,  if  vcu  bad  rushed  into  the  church  P 

PwUkn,  vpon  my  oath,  1  belieite  there 
would. 

Mr.  Lacy.  My  lord,  we  submit  this  issac 
here. 

Seij.  Darnell.  Mav  it  please  your  lerdship, 
and  yon  gentlemen  of  the  jury  ;  this,  eiy  loro* 
is  the  principal  issue  ;  and  the  gentlemen  of 
the  other  side,  in  order  to  prove  that  a  minority 
did  not  cbuse  the  defendant  EUes  nuiyor,  say^ 
that  this  poll  was  not  a  majority  of  the  whdle, 
and  liave  endeavoured  to  ahew,  that  other 
people  had  a  right  to  vote,  besidea  the  persoac 
,  who  appear  upon  the  poll ;  that  Gibbon  ami 
Darby  were  sdmitted  freemen,  and  their  TOlec 
not  takeif ;  therefore,  instead  of  the  one  ma- 
jority for  EUes,  if  they  had  been  adnutted, 
there  would  have  been  a  maferity  of  one -for 
IVightwick.  Now,  my  tord,  it  appenia  'ftona 
the  evidence,  that  Gibbon  and  Daroy  werecd* 
mitted  the  very  BM>mlng  of  theeleetien,  not-by 
the  mayor,  jurats,  and  commonalty,  but  by  othee 
persons,  at  another  place,  and  upon  producing 
Mandamus's.  We  shall  shew  you,  |^tleosen« 
that  when  the  Mandamus's  were  brouffht, 
though  this  matter  had  been  -a  great  while  Sept 
private,  it  was  unanimously  resolved,  at  a  com- 
mon assembly.  That  no  fireeman'a  daughter 
sboukl  by  roarrving  entitle  her  husband ;  and 
that  they  wouki  contest  any  such  daim  at  hilr. 
We  shall  sbew  you,  gentlemen,  that,  the  da^ 
before  the  election  came  on,  one  hundred  gui- 
neas were  offered  to  one  hmui,  a  thonaaiid  gui* 
neas  to  another :  but,  when  neither  would  dc» 
being  both  absolutely  refused,  then  the  Manda- 
mus was  produced,  and  two  men  sweiu  in  the 
very  OMniing  before  theelection.  I  appeal  to  thai 
common  sense  of  every  man ;  is  there  any  pre- 
tence of  right  for  this  r  The  swearing  ano  ad- 
mitting can  give  no  right ;  the  aoan  must  be 
legally  chosen  by  the  Mdy :  bat  this  waa  not 
at  sJI  the  case ;  instead  of  this,  an  order  waa 
made  bv  the  assembly,  and  entered  in  their 
books,  tnat  the  Mandamus  should  be  contro* 
verled. 

After  this,  the^  offered  Mr.  Papillon  fmd  Mr. 
Wellard  as  voters;  and  thor  jprscecdinig  ia 

thiaia  aa^iumdkwiyca ihcifciidinwWf   II 
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is  true,  tliey  were  freemen ;  but  no  man  not 
resUnt,  can  be  admitted  to  ? ote ;  and  theretore 
they  were  refoaed  by  the  body. 

but,  gentlemen,  tney  tell  you,  we  have  dona 
all  we  could ;  we  aent  in  letters  to  the  mayor, 
and  came  to  the  church  door,  in  order  to  get 
in,  and  were  refused ;  and  tlierefore  their  rotes 
ought  not  tb  be  objected  to,  as  they  stand  on  the 

Pleaaei  gentlemen,  to  idiserre  how  this  afiair 
ha^  been  cooked  up  between  Mr.  Papillon  and 
Ilr.  iVellard.  Wellard  tells  yon,  the  letters 
were  written  before  dinner  oa  the  day  of  the 
election;  they  are  word  for  word  (be  same, 
letter  for  letter.  The  suhscpptioQ  is  exactly 
in  the  same  words:  '*\Ve  refused  it^  John 
Coates,  mayor."  Coates  had  prop<»ed  it  to  the 
body,  and  thty  refused  it  But  Cobles  is  in 
ilr.  Papillon's  intereit|  wafi  votes  for  him :  can 
be  say  this,  We  nSaaed  this  f  No,  it  is  only  lo 
giye  a  handle  of  complaint,  that  men  have  been 
iii]^ustly  refused,  and  that  therefore  the  election 
is  void :  thouf^h  I  never  yet  heard  that  a  man 
was  to  be  admitted  to  vote  bv  letter,  or  that  a 
vote  was  to  be  put  into  a  poclcet. 

As  to  ,the  case  of  Hy  the,  the  men  were  ac- 
tually there  at  the  poll,  and  offered  their  votes 
for  the  candidates,  and  were  actually  refused 
oy  the  presiding  officer ;  and  if  he  refuses,  the 
person  has  his  remedy:  but  I  never  before 
lieard  of'  a  vote  pot  into  a  pocket.  If  this  is  to 
be  admitted,  there  can  be  no  certainty  in  any 
election.  A  corporate  body  assembled,  are  not 
to  be  broke  in  upon,  aHer  the  doors  are  locked, 
and  the  keys  taken  m  (as  in  the  House  of  Com- 
mons) to  prevent  confusion ;  and  therefore  aJl 
right  of  voting  u  excluded,  when  this  body  is 
once  assembled.  Besides,  they  dined  ^ith 
Coates,  and  might  have  gone  in  with  him,  and 
the  rest  of  the  freemen,  if  they  would :  but,  m- 
stead  of  that,  for  particular  purposes,  they  say, 
No ;  we  viill  not  claim  it  in  person,  we  wdl 
demand  it  by  letter. 

llpon  the  whole  drcumstances  of  this  case, 
we  hope,  gentlemen,  it  has  been  clearly  made 
out  to  you,  that  Elles  had  the  msyority ;  that 
the  eleven  that  voted  for  him  were  l^al  votes, 
end  that  but  ten  legal  votes  voted  for  Wight- 
wick  ;  and  therefore,  gentlemen,  that  you  will 
find  a  verdict  for  us. 

fieij.  Baynet,  My  lord,  the  gentleipen  of 
the  other  nde  have  endeavoured  to  make  out, 

8 at  four  legal  voters  were  excluded ;  and  that, 
ibbon  and  Darby  being  swoni  in,  though 
Ihev  were  rejected  oy  the  assembly,  they  are 
lo  oe  k>oked  on  as  if  they  had  given  their 
votes. 

The  right  of  voting  w,  to  be  elected  by  (he 
mayor,  wi  jurats,  and  commonalty :  but  they 
were  never  elected,  or  duly  sworn  in,  by  the 
mayor  and  jurata ;  it  uas  done  by  Mandaf^oa: 
and  though  it  was  agreed  and  resolved,  at  a 
eommon  assembly,  to  contest  it,  yet  the  m^or 
and  two  jurats  swore  them  in ;  and  therefore 
it  was  right  lo  refbse  them  their  votes  ;  aod 
Ibeo  there  is  plainly  m  muorkv  for  £llea. 

jtod,  iii»ttoBHp,.aft^Mr.  fii|ai^jiM^  W# 


lard'4  Totes,  if  |here  be  any  fraud  or  oollosion 


in  thai  matter,  iBeir  votes  are  to  be  set  aaide: 
awl  they  came  foe  thetr  right,  afler  the  church 
door  was  shut,  li  is  agreed,  that,  on  the  ekc^ 
tion  cf  a  ipayor,  thp  keys  of  the  chorch.  ar^ 
laid  down  on  1*^6  ia^e,  and  the  doora  are  shut: 
this,  gattleinen,  is  tf^  ooi|stitjition  of  the  town. 
The  t'Tiilenc^  telf  yoq,  they  were  all  met  9^ 
Coate^'s^and  went  after  dinner  to  church,  to 
vote  for  yVightwidc ;  but  the  mayor  would  not 
adinit  iliem.  Hciw  could  this  create  a  distnib- 
ance  ?  But  he  aid  not  admit  them  for  fear  cf  ft 
disturbance,  and  they  were  kept  out ;  and  anjr 
part  of  the  assenably  are  to  be  excluded,  if 
they  come  too  late,  as  in  the  House  of  Cooir 
mens. 

But  the  gentlemen  of  the  oHier  sidesay,  their 
offer  to  vole  should  be  lookiyl  on  in  the  saoie 
manner  as  if  they  had  voted.  And  thip,  gen^ 
tlemen,  we  admit,  js  kw  in  the  House  of  cSmb^ 
mens,  but  was  never  determined  to  be  law  i|t 
any  of  the  comla  in  Weatminster-hall :  it  ip 
the  nractioe  there,  but  never  at  common  law. 
So  that,  gentlemen,  there  is  a  plain  miyority  of 
those  assembled  for  the  defendant  EUcs ;  an^ 
theirefore  we  hope  you  will  find  that  hf  js  doly 
elected* 

Mr.  KnowloTm  My  lord,  there  is  an  entry 
upon  the  assemUy-book,  where  Gibbon's  as) 
Darby's  right  were  taken  into  oonsideralion  bj 
the  whole  body ;  and  it  was  unanimously  re- 
solved, that  they  had  no  right ;  and,  to  malm 
it  the  more  solemn,  the  mayor,  jurats,  and  comr 
moualty  subscribed  it;  and  Coates,  and  the 
others  who  admitted  themf  have  also  subscribed 
it.    Read  the  entry  of  the  1st  of  March,  17S9. 

X.  C.  X  It  signifies  nothing,  an  act  in  17S8: 
they  gave  their  judgment,  what  signififs  it? 

Mr.  Kfumler,  Raid  the  entry. 

Auociate  reads : 

'*  New  Romney,  March  1,  1733.  Rechhig 
that  Gibbon  and  Darby  had  threatened  to  bring 
their  Mandamus,  to  be  admitted  tb  the  freedom 
of  this  town  and  port ;  it  was  resolved  to  return 
as  counsel  shall  advise,  and  the  suit  to  he  de» 
fended  at  the  chaTJg^  of  this  corporation." 

Mr.  Marsh.  I  hope,  my  lord,  we  are  prop9 
to  repl  V. 

L.  C.  J.  You  are  not  regular  to  reply.  Yoa 
laid  down  a  rule  the  beginning  of  this  drcuit, 
and  now  you  do  not  keep  to  it :  but  I  will  hear 
you,  regular  or  irregular. 

Mr.  Afar^A.  My  lord,  we  humbly  insist,  the 
last  entry  is  no  evidence. 

X.  C.J.  You  are  the  master  of  order ;  I 
submit  toy  ou. 

Mr.  Marsh.  My  lord,  jl  had  not  objected^ 
but  that  four  people  who,  voted  for  Wii^htwick, 
that  had  no  dia^ualificatioo,  are  left  out  of  their 
poll.  By  theiir  own  evidence  it  appears,  t!iat 
this  was  upon  a  right,  in  luiving  married  airtru- 
msn's  dangj^ter ;  and  1  submit  it  10  your  lord- 
ship, that  a  re^ution  to  contest  that  right 
surely  can  never  Uke  ^t  away,  especially  if 
a&erwards  it  appean  to  be  a  right  not  con* 
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X.  C.  J.  It  should  be  a  cmtAm  proted  u  a 
fbundatinn  for  th»  right 

Mr/  Mank,  My  lord,  a  point  of  law  de- 
^lendintf  on  the  deniarrer,  we  ■abmitf  whether 
your  l6rd«ihip  will  not  sate  it,  io  case  we  lay 
"proper  evidence  before  your  lordship  to  supiiort 
it :  f«>r,  if  the  charter  pots  them  on  the  same 
frcedoin  with  SUndwicb,  and  the  custom  there 
is,  that  the  daughter  of  a  freeaian,  by  marry- 
ing', euliiies  the  inau  to  a  freedom ;  then  it  will 
1>c  a  point,  whether  the  charter  warrants  that 
cnstoin  i'  A  pretencp  of  rifrbt,  however,  they 
have ;  the  entry  of  GiolHin  and  Darby  is  by 
their  own  officer,  and  they  were  svvorn  in  by 
the  mayor  and  niratb. 

And,  my  itin!,  it  i«  admitted  on  all  sides,  that 
Mr.  Panillon  and  Welturd  are  freemen  ;  and  if 
Ihry  did  all  they  could  to  get  into  the  church 
ancf  vote,  then,  my  lord,  we  huniblv  insist, 
they  arc  as  much  voters  as  if  they  had  be^n  at 
the  poll,  and  were  actually  in  the  case  of  the 
men  of  Hythe  mentioned  before. 

Therefore,  irf^tlcmen,  if  the  mayor  told  Mr. 
Papillou  and  Mr.  Wcllard,  that  if  they  came  to 
the  church,  they  would  not  he  admitted ;  ai  .1 
tidd  to  Mr.  Papdlon,  Yon  are  our  member,  Jo 
not  insist  upon  it;  and  when  they  ofTereJ 
themselves  to  vote,  refused  them ;  we  humbly 
insist,  the}-  are  as  good  voters,  as  if  they  had 
been  at  the  poll,  and  actually  voted. 

And  aH  to  Gibbon  and  Darby,  they  had  this 
riffht  by  marrying,  and  were  warranted  by  the 
charter. 

X.  C.  /.    It  is  not  regfiilar. 

Mr.  Jjacy,  My  lord,  the  gentlemen  of  the 
other  side  object  to  the  fact  laid  by  us  in  point 
of  law,  that  we  do  not  come  up  to  what  we 
contend  for  by  0ur  plea,  as  to  the  sole  right : 
but  if  Darby  and  Gibbon  had  a  right,  other  than 
by  election,  where  tliey  are  sworn  io,  1  would 
cubmit  it  to  your  lordship,  whether,  till  dis- 
qualitied,  they  are  not  in  the  complete  exercise 
of  that  franchise?  There  may  be  rights  that 
come  not  io  hy  election.  Mr.  Serjeant  Darnell 
•ayn,  that  the  majority  of  those  present  are  to 
chuse  the  mayor :  but,  my  lord,  if  we  did  aU 
we  could  to  get  in,  as  has  been  fully  proved  to 
your  lordship  and  the  jury ;  we  humbly  insist, 
we  are  entitled  to  a  vote  as  much,  as  if  we  had 
been  actually  present  at  the  poll,  and  had  given 
our  votes. 

It  has  been  said,  that,  when  the  business  is 
begun,  nobody  ia  to  interfere :  bat,  my  lord, 
We  were  present  by  letter  liefore :  and  if  they 
read  it  not,  that  was  not  our  fault. 

Bf  r.  Smith.  My  lord,  we  admit,  that  all  per- 
sons are  to  be  ch<>sen  by  a  majority  of  freemen 
present ;  and  we  humbly  insist,  Mr.  Papillon 
and  Mr.  Wellard  were  present  in  point  of  law  ; 
and,  in  fact,  in  the  House  of  Commons  it  never 
was  otherwise. 

My  lord,  in  the  case  of  Asbby  and  White,* 
the  queiftion  was,  whether  an  action  would  lie 
for  refusing  a  vote  P  It  was  resolved  that  it 
would,  because  the  common  remedy  in  the 

*  See  it  in  this  Collection!  vol.  14i  p.  ^5. 


House  of  Commons  would  give  no  vdief.    And 

the  authority  of  the  men  of  Hy  the's  case  was 

fully  with  us:   Darby  and  Gibbon  being  ad- 

,  mitted,  we  appreheno,  when  they  voted,  they 

[  were  in  the  exercise  of  their  francbiae,  and  ara 

!  therefore  good  votes. 

i  L.  C  J.  Gentlemen  of  the  jury,  the  qnca* 
tion  upon  this  issue  is,  whether  the  dcfeodant 
Ellcs  was  duly  elected  hy  a  majority  of  thNe 
jurats  and  commonalty  of  the  town  and  port  dT 
New  Komney  P  And  it  appears  from  the  evi- 
dence, that  91  freemen  being  assembled. 
Wigfatwick  had  10  voices,  Elles  had  11 ;  and 
that  two  people  were  present,  whose  votes 
were  not  taken.  Darby  and  Gibbon.  It  was  on 
the  95th  of  March  ;  and  these  two  people  were 
ailmitted  by  the  mayor  and  jurats,  on  produc- 
ing a  Mandamus,  which  is  a  precept  from  a 
superior  conrt ;  but  that  confers  no  right,  nor 
mends  the  thing,  if  there  be  no  evidence  of  a 
prior  right 

Tlipy  tell  you,  on  one  side,  that  Darby  and 
Gibbon  being  sworn  in  by  the  mayor  and  ju- 
rats, they  are  put  in  poiwessionof  their  office, 
and  are  to  be  rpii^arded  as  people  that  have  a 
right  in  the  election  of  mayor:  but,  unless 
Some  such  right  be  proved,  such  as  birth,  elec- 
tion, or  some  other  right,  the  Mandamus  coa* 
fers  none. 

But  they  tell  you,  this  is  a  particular  right, 
supported  by  a  particular  custom  :  and  there- 
foi-eihequesMon  is.  Whether  this  admittance 
can  give  a  right? 

Now,  admittance  and  swearing  can  give  no 
right,  without  a  previouii  right.  A  Mandamus 
may  be  bronght,  when  they  were  never  elect- 
ed; and  such  admittance  will  flo  nothmg  of 
itself. 

But  no  such  custom  has  been  proved,  and 
the  c(frporaiio*>  has  protested  against  it ;  and 
therefore  Dart:y  and  Gibbon  had  no  right  to 
vote. 

But  they  say,  Mr.  Papillon  and  Wellard  had 
a  right ;  and  if  one  more  vote  be  added  to  the 
poll,  then  Wightwick  had  it. 

They  were  certainly  freemen  ;  but  yet  they 
ooiild  not  send  in  their  votes  by  letter,  or  vote 
otherwise  than  personally  ;  they  must  be  cor- 
poraliter  congregotL 

Mr.  Papillon  was  told,  the  mayor  would  not 
admit  him — What  then?  Should  he  not  tbea 
have  endeavoure«l  to  go  in  with  the  rest  ?  I 
think  he  ought,  if  he  will  give  his  vote ;  there 
can  be  no  reasonable  excuse. 

The  mayor  having  told  him,  they  would  not 
admit  a  foreigner ;  they  tell  vou  they  sent  in 
letters,  and  did  what  they  could  to  get  m. 

But  they  have  not  done  what  they  could : 
for  th^y  should  have  attended  the  mayor,  and 
gone  to  the  church,  and  got  in  with  him  and 
the  rest:  but  they  do  not  come  till  afler  the 
church  door  is  shut;  and  the  evidences  all  say, 
that,  tlisT  the  church -door  is  shut,  nobody  cao 
be  admitted  ;  and  that,  when  they  go  in,  they 
lock  the  door,  take  up  the  keys,  and  then  no- 
body is  ever  admitted.  If  they  do  not  come  in 
tiaoe^   theicAKSy    thqr  cttms   Ihsniself es* 
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They  must  be  there,  and  ooue  at  the  usaal 
tine ;  and  if  they  did  Aot^  Ihey  exelodcd  them- 
selves :  and  is  tlie  law,  or  the  method  of  cleo- 
Haorn^  to  be  change^  for  them  P 

Mr.  PapUloD's—  (I  would  not  insinnate — ) 
■endiog  the  letters  is  attended  with  odd  circnm- 
staaees.  The  letters  are  given  to  Wiffhtwick, 
•nd  be  is  fee  deliver  them  to  Coates ;  then  thev 
are  refosed  by  the  assembly ;  and  afterwards 
Ihe  letters  are  retomed  into  their  hands  again, 
with  a  note,  **  We  havereoeiTed  this  letter,  and 
it  has  been  refused." 

Gentlemen,  I  think  the  letter  will  do  no- 
ihing ;  they  were  wrong  in  their  judgment ;  and 
not  coming  in  time,  they  ought  not  to  be  let  in, 
•any  OMre  than  any  body  else.  A  man  cannot 
send  in  bis  vote  by  letter ;  he  must  be  present 
in  the  sssembly. 

And  therefore  neither  of  these  four  gentle- 
men bad  any  ri^ht  to  vote,  in  my  opinion ; 
and  then  the  miyority  is  tor  EUes,  and  he  is 
4ttly  ekeled. 

Verdict  for  the  defendant       i 


Sag.  DamelL  My  lord,  the  nett  issue  is, 
4liat'  be  was  not  duly  sworn*. — ^Mr.  Loftie,  Do 
you  know  whether  Mr,  Elles  was  sworn  in 
mayor  of  itomney  f 

Leftie,  Yes ;  be  was  sworn  in  by  me  in  the 
^nrob,  in  the  manner  as  other  mayors  are 
sworn. 

Mr.  Mank,  As  to  the  oath  to  be  taken  by 
the  mayor,  yon  are  only  ministerial :  did  not 
the  mayor  say  to  you,  Wightwtck  was  the  man 
that  was  to  be  sworn  in  mayor  P  Did  not 
Coatee  tell  you,  "  I  administer  the  oath  to 
Wightwick,'^  and  strike  Elles's  hand  off  the 

iMOkP 

Loftie.  No,  not  that  I  beard. 

Mr.  Lacy,  Did  not  he  order  you  to  swear 
Wkrhtwick  f 

£i^ie.    He  ordered  me  to  swear  the  mayor. 

Mr.  Lacy.  Did  he  not  order  you  to  swear 
3Ir.  Elles? 

L^ie,   Not  to  my  knowledge. 

Mr.  Smith.  Did  Coates  say  who  he  thought 
was  mayor  ? 

.    Loftie.    Yes;  he  said  ffightwick  bad  the 
majority. 

JL  C.  J.  Where  two  people  are  sworn  in, 
the  right  must  be  in  the  man  that  had  the  poe* 
session  of  the  staff. 

Mr.  Batckeior  sworn. 

Mr.  Marth,  W«re  you  present  in  the  church 
the  day  the  mayor  was  chosen  P 

Batchehr  Yes. 

l^r.  Marth.  What  declaration  was  made  by 
Coates,  as  to  the  person  chosen  mayor  P 

Batchehr.  He  told  the  town  clerk,  Wight- 
wick  was  mayor ;  and  said,  *«  I  would  have 
Tou  set  down  Darby  nnd  Gibbon  as  voters 
for  Wigfatwick,'*  and  called  them  over :  but 
Loftie  would  not  set  them  down,  because  it 
was  againU  his  iMKnAtioD.    Coates  gave  the 


staff  to  Wigfatwkk;  and  said,  <<  I  resign  this 
to  you ;  you  shall  be  the  mayor ;  you  had  tbb 
most  votes." 

Mr.  Marth.  Who  then  called  for  the  oath? ' 

Batchelor.  The  old  mayor. 

Mr.  Marth.  Did  he  call  on  any  one  to  admi- 
nister the  oath  P 

Batchelor.  Yes;  he  bid  .Loftie  administer 
the  oalh  to  Wightwick  ;  and  then  Wightwick 
and  Elles  laid  their  hands  on  the  book,  and 
Coates  said,  He  would  swear  Wightwick  only, 
and  shoved  Elles*s  hand  off  the  took  twicer 

£.  C  J.  Read  the  clause  in  the  charter  that 
relates  to  the  chusingofamayor ;  the  ques- 
tion being.  Whether  the  mayor  or  town-clerk 
should  administer  the  oath  ? 

^siociofe  reads: 

<*  The  said  late  queen  by  letters  patent  granl- 
ed,  that  on  Lady  Day,  in  the  chancel  6f  %i, 
Nicbolu,  one  of  the  jurats  should  be  chose* 
into  the  mayoralty  for  the  year  ensuing,  and 
should  take  bis  oath,  in  manner' as  the  mayor 
of  Sandwich  takes  it." 

X.  C.  /.  The  mayor  must  administer  the  oatb. 

8erj.  Damell.^  My  lord,  the  oath  is  always 
read  by  the  town -clerk ;  and  i  humbly  appre>- 
hend,  it  is  taking  the  oatb,  when  it  is  read  by 
him  inpresence  of  the  mayor. 

X.  C.  /.  The  mayor  must  consent  to  tha 
oath ;  be  is  the  judge,  whether  the  proper  per* 
son  be  sworn,  or  not  The  oath  is  to  be  admi- 
nistered by  tbe  old  mayor ;  and  it  appears  it 
was  against  his  consent ;  he  thought  another 
elected,  and  struck  Elles's  hand  off  the  book. 

Serj.  DamelL  Suppose  a  man  to  take  an 
oath  to  qualify  him  for  an  office ;  shall  a  jus- 
tice of  the  peace  refuse  it  ? 

X.  C.  J.  Can  a  man  take  an  oath  that  is 
not  administered  to  him  ?  The  town-clerk  has 
DO  more  to  do  wiih  it  than  you  or  I.  A  man 
is  guilty  of  perjury,  if  a  clerk  will  administer 
an  oath,  when  a  court  forbid  him.  Besidei^ 
the  mayor  delivered  the  ensigns  of  his  power 
to  Wightwick. 

Benjamin  Cobb  sworn. 

Mr:  Marth.  Were  yon  present  at  the  election 
ofthe  mayor  ?—Co66.  Yes. 

Mr.  Mlarth.  Did  you  see  tbe  oath  adminis- 
tered T-^Cobb.  Yes. 

Mr.  Knowler.  Was  Elles  sworn  ? 

CM.  No. 

X.  C.  J.  Did  not  the  mayor  defiver  his  staff 
into  the  hands  of  Wightwick  ? 

Cobb.  Yes,  my  IdTd. 

Mr.  Langdon  sworn. 

Mr.  Lacy.  Were  yon  present  at  the  decdon 
of  the  mayor? — Langdon.  Yes. 

Mr.  Lacy.  Was  the  oath  administered  to 
Wightwick  ?-^Xaiig(i(m.  Yes. 

Mr.  Lacy.  Did  Coates  make  any  objectioQ 
to  the  swearing  Elles  P 

X.  C.  /.  Did  Coates  think  Elles  was  chosen 
mayor? — Langdon.  I  believe  not 

L  C.  X  Who  did  Coates  think  was  mayorf 
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LmgdoH.  Mj  lord,  Iw  nid  Wjghtwick  wai 
major,  00  aocoont  of  Daibj  oiid  Gibbon, 

Mr.  MUnk  Did  Wi^btwiok  idM  the  tUft 
or  did  Cottoo  deliror  il  to  £lloa  P 

Langthn.  WigtUfriek  had  the  atafi;  and 
went  iMmo  with  toe  staff. 

Mr.  Wynne.  Did  KUea  walk  ai  near  the 
ataff  as  tfcke  other. 

Xej^dbfi.  I  bellave  he  did. 

Mr.  Gray  sworn. 

Serj.BMfiKf.  Wereyou  present  at  the  cboiee 
•f  mayor  r  Did  Coates  say  any  thing,  or  strike 
Eilsa's  hand  off  the  book?  Was  yon  near? 

Gray,  I  waa  |ireeent;  he  nersr  tonebed 
his  hand. 

Mr.  I«cy.  Did  not  Coatcs  erd«r  Wightwick 
^  be  sworn? 

Oray.  I  do  not  know  he  ordered  afl^  body  to 
hesworn* 

Z.C.J.  Had  Wightwick  the  ataff  in  Ui 
hoMs  w)ien  be  waa  sworn  f 

Grey.    No. 

L.C.J.  Where  was  it  P 

Orwf.  ItlaydewnaponateiBb^slane. 

X.  C.  J.  I  take  it,  be  ordered  the  mayor  to 
be  sworn. 

Gray.  I  do  not  know  hie  thenght^ 

Mr.  AfariA.  It  itnsoalfbrthemajrorlehave 
the  staff  in  his  hand,  when  eweni# 

Gray.  I  do  not  know. 

Mr.  Jley^.  Whom  did  he  mmefx 

Or^.  1  heard  him  mention  ndbddy. 

Mr.  Zory.  Whom  waa  Wighlwkk  deelared 
mayor  by? 

6nay.  ByMr.Coates. 

Mr.  Laey.  When  did  the  mayor  say  Ihia  P 

Gray,  Atthe  tiroeoftheelectiee. 

Mr.  iMcy.  Mr.  LofUe,  was  yon  near  Coatee, 
when  the  mayor  was  sworn  P  Did  he  strike 
Sliest  hand  offthebook  ? 

Loftie.  Notthatlmw. 


emtfBkkardEtki.  (mk 

Mr.  Ba^cndtn  iwara. 

Mr.  Mopth.  Wen  yeopeaenl  at  the 

ingMr.  Wightwick  mayor  P 

ualfcnden.  Yea,  1  woe  fifeslatf  and 
Coatee  sho^o  Bllm's  hand  Mm  th#  book.  I 
heani  him  eay  he  wonM  net  ewmr  ElMt  and 
eaw  him,  alter  sweafbiff.  deliver  the  mitt  to 
Wightwkk;  and  1  saw  Sllea^  hand  atracfcoff 
twiee. 

Mr.JlleriA.    Did  BUes  walk  oMi  with  *n 
mayor  P—fl«2^9Mdsfi.  I  eeonotteO. 

Mr.  GMom  sworn. 


Mr.JImiL  Wereyon prsaent at Ae 
lag  m  the  may  or  by  Cioalse  P 

GMom,  Yes ;  he  gnfo  oidefn  to  tak«  tke 
poll ;  and  after  it  was  taken,  he  adked,  Whp 
was  mayor?  Loftie  told  him,  BItaet  Wiiaili 
said,  WIflhtwkk.  Then  Coalsa  said,  Ihnt 
Wightwkik  waaioheeett  mayor,  and  skouklkn 
swomi  and  AcnCeates  ddeerad  theelsJrin 
Wightwick.  I  aaw  it  delivered,  and  eaw  Gnaiei 
shove  Elles's  hand  off  the  book,  and  heanI  him 
say,  •«  Mind,  I  swedr  WIghMek  amyor.** 

Mr.  Marth.  We  shall  trouble  your  lonlahip 
no  more. 

L.C.J.  Osnaamen  of  the  jury,  tbeoqaslkm 
on  this  issue  ie,  whether  the  detendani  Biles 
waa  sworn  ma  vor  or  not  P 

It  must  be  done  by  his  predsaimsr. 

Lsftte  saye,  thai  Coaiea  erdflved  him  to  #w«ar 
the  mayor,  and  that  he  rsed  the  oath  :  If  this 
was  done  by  Coates's  order^  then  he 


Mr.  Tookey  awem. 

Mr.  Lacy.  Werejoo  present  at  the  dection 
of  the  mayor  P 

Tookey,  Yea;  Iwas  very  oleae.loMr.Ceates.^ 
I  did  not  hear  him  declare  Wigbtarick  mayor, 
or  see  him  strike  Elles's  hand  off  Ihe  book. 
He  mentioned  Wightwick,  and  aaid,  Wight- 
wick should  he  awwrn. 

Mr.  Marsh.  Did  he  oMer  him  to  be  iworui 
«r  deliver  tn  him  his  staff. 

Tbo^.  He saidf  he shonU  beewom;  hnt  I 
did  not  see  him  ddiver  bia  staff  tnhim. 


Dot,  if  il  was  done  contrary  to  hia  order,  and 
he  deebrad  another  soan,  and  shoved  Bllei^ 
hand  off  the  book,  and  said,  •«Take  notice^  I 
swear  Wightwick  mayor,"  andnotthooihef*^ 
and  dd&vered  the  staff  to  him,  and  dkP  idl  he 
oould  to  oppose  the  swearing  Elles ;  then  BUeb 
was  not  sworn  mayor. 

The  town-derk  cannot  swear  the  mayor  s 
and  the  evidence  is  strong  that  Coatee  opposdS 
ewcaring  BUes.  TIm  man  that  has  the  rightp 
he  is  the  man  that  must  be  sworn;  bptnooohnt 
the  former  mayor  can  swear  him. 

The  question  therafbre  is,  whether  he  was 
asioni  by  a  proper  authority  P 

If  yon  think  him  sworn  by  a  proper  aulhe^ 
ffity,mMllhat  CoalsB  meant  that Ellee ehouki 
be  the  mayor,  then  you  must  find  for  him. 

B«t^  if  yon  Ihittk  he  meant  Wightwidc 
shopklbeawom  mayor,  then  yon  must  flnd^ 
Wightwick. 

VMietfbr  the  King. 


M§] 


CtM  ^ffmrg  Itotre. 


&.&.  iTte. 
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497.  Case  of  Hnmr  Mooke,*  Plaintiff,  against  the  Mayor,  Jurats, 
and  Commonalty  of  the  Town  and  Port  of  Hastings,  in  tht 
County  of  Sussex,  DefendanU :  10G£Oug£  11.  a.  d.   1736. 

JfTiM  m  TncBdiT,  JaW  the  90th,  at  tba  ait- 
liagt  after  TnoityTemi,  i;36,  before  tb« 
Right  floDoanble  Philip  Lord  Hardwioke, 
Lonl  Chi«f  Jmice  of  Itii  klaJMty'a  Coort 
of  King*!- bench,  oa  a  Mamlimaa  for  ad- 
niltiag  the  Plaintiff  to  be  a  Ficemaa  of 
Haitingp),  in  porfoanoe  of  a  eutoin  th««  -, 
which  castaniiheDefeiidaotib;^  tbdrrefon 
toy,  mtrf  IbetciipoB  i**ae  it  jouMd.  ] 

Pleas  before  oar  lord  tha  kin;  at  Weat- 
aiBrier,  of  BillBiy  Term,  in  Iho  Oih  year  of 
the  nigB  of  our  MMreigB  lard  Oeoife  the  8d, 
bt  Mm  BraM  «f  God,  of  Oraat  Britaia,  FraBcn, 
Md  Inlud.  fciDg,  dafendar  of  Ihe  fUth. 
Amoiigft  the  Plea*  of  the  King-RoD. 


iato  the  plaoe  and  ofBae  af  oaarflbelVecBcm 
af  the  aaid  town  and  port,  halh  a  right,  in  re- 
■peot  tfaereaf,  and  alaciiiMa  yajmfft  reasooabh 
fioF,  to  he  adaiiMed  and  amnv  into  the  placo 
and  oflee  ot  one  of  ibe  flre«tien  of  Iha  laid 


Bama  time  aco,  that  ii  to  aay, 
tpoD  the  S8th  day  of  NoTocoMr,  hi  the  IHh  yen 
^the  niga  «f  ovr  toMtagnlord  George  tbo 
ad,  bj  the  ffrace  of  God,  of  Great  Britata, 
FrWe,  and  Irelaod  kine,  <l«A»dw  of  the  ftitb, 
befbre  oar  aaid  lord  Ibeldag,  at.  Weatanhwtar, 
Ao  8HM  hud  the  -hiig  eomnandad,  to  tha 

a  or,  jmrnla,  aod  conaaaaal^  of  hia  town 
port  of  Uaatinsa,  in  hia  GonBty  of  fimmtar, 
hia  Witt  doaed,  in  these  wordi ;  that  is  to  aay, 
*•  Oeorn  ih«  Id,  by  the  mea  of  God,  of 
Great  Brilaia,  Pranoe,  and  Irobod  kii^,  de- 
ftnder  of  tlte  faith ;  to  the  m^er,  jniali,  and 
eoamoaaltyoftfae  towf  and  poat  of  Hasiiiin, 
JBOgrwHMity  of  BuMta,  greeting:  WhcreaM  tba 
aaid  town  and  port  baa  aocicnl  ton  and  port, 
and  on*  of  the  fire  ancieol  porta  of  tins  hing- 
dom  :  and  whereai  there  ii,  and  tima  out  uf 
miad  liatfa  boco,  a  certain  aneiaBt  and  land- 
aUo.cuttom, used  and  approved  witbhttlM aaid 

lava  and  port,  that  orer; '■'' —  "■- 

lUett  aoM  of  any  t'ratnMs' 

poH^-attd  bora  within  the  aaid  lawn  and  port, 

•Aarthe  admisnon  andawaatingof  bit  Sttber 


•  fiao  9  Smu  loro.  laa.  WS.  M«.  and 
ILyd  on  CorporalioBtL 

In  IhiaBonnghofHattiMitraaetheOaae 
•f  iMUwanl  v.  Thateher,  (9  Tma  Rep.  81)  ]n 
vbich  Itwaa  deeided,  that  where  Bpenon,  bang 
In  pouemon  of  ■  coiponla  offloa,  aeeeptu 
another  office  iocomptlible  therewitb,  Ibrnr' 
ner  offico  by  aucb  aceentaaee  beoim  ncut. 


thcr  the  office  laat  accepted  ba  or  be  not  of  tn- 
perior  rank  or  Talite,  to  that  which  waa  pre' 
vioDily  posaesaed.  8eoalto,Rez  v.SirWilfian) 
Trelawney,  3  Barrow, 'lOlS ;  and  Kyd  on  Cor- 
poratioiu,  tol.  1,  chap.  3,  §  3.  Itwaa  abo  de- 
cided ia  Hilwmrd  v.  Thatcher,  that  the  office* 
<>r  jniat  and  tnra  dak  pf  HaaliDga  wore  in- 


the  tncnen  of  the  aaid 


omM  by  yon  to  be  I 
t  |daee  and  office  o 
rtaid  town  aod  port, 


the  laid  Uwn  and  port,  and  waa  bora  wilbin 
the  aaid  towa  and  port,  after  Iha  adninioB 
and  awmrnw  of  hb  fhthor  into  the  plac* 
and  offioe  of  ono  of  the  fireetDen  or  ifao 
aaid  town  and  port:  and  wheteoa  the  taid 
Hewy  Maore,  by  virtne  thereof,  aod  npon  pay- 
ing a  reaaonaUe  fine  accotdiiw  to  the  Mid  ena. 
torn,  onglfl  by  you  to  to  be  emitted  and  awora 
into  the  place  and  officeof  omof  thefiecmea 
ofthOHidtown  and  port;  yet  yoa,  well  know- 
ing tba  ptcmhaea,  bat  not  ragardinj;  your  dotr 
in  this  behalf,  barv  not  as  ^el  admitted  thetaM 
Henry  Hooie  into  tha  said  plaoe  and  office  (rf* 
oneoflhefteeaenof  (he  aaid  town  and  port; 
DOT  bare  yoa  Kdminiatered  the  oaths  to  tba 
Slid  Beniy  Moore,  which  are  in  thai  caaa 
naually  adaiiniitered  and  taken,  although  yo« 
often  have  been  reqnoled  ao  to  do,  by  nrsaid 
H«ni7  Moor;  mt  hare  icfoied,  and  yet  do 
refose,  to  admit  and  swear  the  aaM  Senrj 
Moore  into  ilie  saM  place  and  offioe  of  one  it 
the  fi«enMn  oTtiie  said  town  and  port,  althoogh 
thessid  Henry  Hoore  baa  tenderedto  you  n 
reaaomblofinenithatbehatr;  in  eontrmptoT 
OS,  sad  to  the  no  small  damage  and  grievanca 
of  him  the  said  Henry  Moore,  and  to  ibo  nsni- 
ftat  ffijuryof  hia  eatateat  we  bare  beanin- 
fbmed  from  hia  conpUBt  to  na  ■.  wotharefera 
being  willing  that  Me  and  apeedy  jnlioe  be 
doM  to  tha  aaid  Bewy  Moore  m  thia  behalf, 


(aa  it  bicataBab)e)dftaoiBaBatid  yon,  by  firmly 
uM^ag,  thal,iBBwdiittly  after  the  receiptor 
this  oor  writ,  yov  do  wiihont  delay,  vmd  thk 
aaid  Henry  Moete'a  paying  a  reawndile  fine, 
admit,  or  eaaoe  to  be  oinitted,  the  aaid  Henry 
Uoon  into  tha  aaid  place  nd  office  of  ono  of 
the  frcenan  of  the  taij  townand  port,  tog^her 
with  all  the  liberties,  pririleges,  franebiaes, 
einolamenta,  and  commodilico,  to  a  freeman  of 
the  said  town  and  port  befenj^ing  and  ^per. 
tainiag ;  and  that  yon  admimtter,  or  eaose  to 
be  admioiatered,  lo  the  said  Henry  Woore,  tba 
oaOewbichare  in  Uiat caaensnaHy  »'—'-'- 
tared  and  taken  acoorffing  tr  "- ■•  - 


that  the  tame  complaint  my  not,  by  your  dc- 
finitt,  be  repeated  to  us.  And  how  yen  afaall 
ta™«»citodtbii  out  writ,  make  H  appewit 
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Cbie  qfHtwjf  ithore. 


l9/» 


at  at  Wefltmiotter,  on  Friday  Mxt,  afWr  the 
octave  of  Si.  Hillary,  reCurnin|(  thcDto  us  thia 
our  writ.  Aod  thi%  you  are  not  to  omit,  upon 
peril  that  may  fall  thtrfin.  WitneH  Philip 
kntl  Hardwicke,  at  Weatmio^ter,  the  88th  day 
of  November  in  the  9tb  year  of  our  reigfn." 

U|>on  which  aaid  Friday  next  at^  the 
octave  of  8t.  Hillary,  before  our  aaid  lord  the 
kinff  at  Weatminater,  the  aaid  mayor,  jorata, 
and  commonalty  of  the  said  town  and  |>ort  of 
Haatinga,  in  the  aaid  county  of  Sunex,  return- 
ed the  aaid  writ  as  followeth  ;  that  ia  to  aay, 
**  The  answer  of  the  mayor,  jurat),  and  com  • 
nooalty  of  the  town  and  port  of  Hasting;a,  with- 
in mentioned,  to  this  wnt,  anpeara  in  a  certain 
schedule  to  this  writ  annexed :  We,  the  mayor, 
jurats,  and  commonalty  of  the  town  and  port 
of  HaKtini^,  mentioned  in  the  writ,  herennto 
annexed,  do,  according  to  the  command  of  the 
aaid  writ,  humbly  certify  to  our  aovereisfn  lord 
the  king,  that  there  is  not,  nor  timeout  of  mind 
bath  b^n,  aov  auch  ancient  and  laudable  cus- 
tom, used  and  approved  within  the  aaid  town 
and  port,  that  every  person,  being  the  eldest 
son  of  any  freeman  of  the  aaid  town  and  port, 
and  born  within  the  aaid  town  and  port,  after 
the  admiaaion  and  awearing  of  hia  father  into 
the  place  and  office  of  on€  of  the  freemen  of 
the  said  town  and  port,  hath  a  right,  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine,  to  be  admitted  and  sworn  into  the  place 
and  office  of  one  of  the  freemen  of  the  aaid 
town  and  port,  as  in  the  said  writ  ia  alleged : 
and,  for  thia  cause,  we,  tlie  said  mayor,  j urate, 
and  commonalty  of  the  said  town  and  port  dT 
Hastings,  have  iK>t  admitted,  nor  caoaed  to  be 
admitted,  neither  ought  we  to  adroit,  or  cause 
to  be  admitted,  Henry  Moore,  in  the  aaid  writ 
named,  into  the  place  and  office  of  one  of  the 
freemen  of  the  said  town  aud  port,  together 
with  all  the  lilierties,  privileges,  franchisea, 
emoluments,  and  commoditiea  to  a  fireeman  of 
the  aaid  town  and  port  belonging  and  apper- 
taining; neither  have  we  adminiatered,  nor 
eaused  to  be  administered,  nor  ought  we  to  ad- 
minister, or  cause  to  be  administered,  to  the 
said  Henry  Moore,  the  oaths  which  are  in  that 
caae  usually  administered  and  taken,  as  by  the 
said  writ  we  are  commanded  t<i  do.'* 

And  hereu(ion,  upon  the  same  Friday  next 
fUer  the  said  octave  of  8t.  Hilary,  before  our 
aaid  lord  the  king  at  Westminster,  came  as  well 
the  said  Henry  Moore,  in  the  said  %vrit  and 
return  named,  hy  Henry  Masterman  hia  attor- 
ney, as  tliesaid  mayor,  jurats,  and  commonalty 
of  the  said  town  aud  port  of  Hastings,  in  the 
said  coimty  of  Sussex,  in  the  same  writ  and 
return  mentioned,  by  Henry  Walruod  tlieir  at- 
torney. And  the  said  Heur^  Moore,  having 
had  Over  of  the  said  writ  and  return,  aaith. 
That  mr  any  thing  above  alleged  by  them,  the 
said  mayor,  jurata,  and  commonaliy,  in  their 
said  return  to  the  said  writ  of  Mandamus,  he 
the  said  Henry  Moore  ought  not  to  be  barred 
firoro  having  a  peremptory  writ  of  Mandamus, 
in  order  to  be  admitted  and  sworn  into  the  said 
plaoe  and  office  of  una  of  the  fireemea  of  the 


aakl  town  and  port;  beeaoao  be  saitb,  tbat 
there  is,  and  time  out  of  mind  hath  been,  such 
ancient  and  laadaMe  ooalDai,  nsed  and  np«. 
proved  within  the  aaid  town  and  port,  tntl 
every  peraoo,  being  the  eldest  son  of  any  free* 
man  of  the  said  town  and  port,  and  bom  within 
the  aaid  town  and  port,  afUr  the  admission  and 
swearing  of  his  father  into  the  place  and  office 
of  one  of  the  freemen  of  the  aaid  town  and 
port,  hath  a  right,  in  reapect  thereof,  and  nbo 
upon  paying  a  reasonable  fine,  to  fo  adaitted 
and  sworn  into  the  place  and  office  of  one  of 
the  freemen  of  the  aaid  town  and  port,  in  man- 
ner and  form  as  in  the  said  writ  m  Mandaana 
is  above  alleged.  And  the  said  Henry  Moora 
prayeth,  that  this  may  be  inquired  into  by  the 
country ;  and  the  aaid  mayor,  jarats,  and  cem- 
monalty  pray  the  like. 

Mr.  Clarke.  May  it  please  your  lordabip, 
and  you  ffentlemen  of  the  jury ;  Henry  Moofe 
ia  the  pbintiff;  and  the  mayor,  jurata,  and 
commonalty  of  the  town  and  port  of  HaaHngi^ 
are  the  defendants.  And,  raitlemen,  this  ia  a 
Mandamus,  directed  to'  the  defendanta,  the 
mayor  and  jurata  of  that  town  and  port,  to  ad- 
mit and  swear  in  the  plaintiff  Henry  Moare 
mtothe  plaoeand  officeof  oneof  thefineemeii 
of  this  town. 

And,  gentlemen,  the  Mandamus  sets  fintb. 
That  the  town  and  port  of  Hastings  is  an  an- 
cient town  and  port,  and  one  of  the  five  ancient 
ports  of  this  kingdom  ;  and  that  there  is,  and 
fbr  time  out  of  mind  haa  been,  a  certain  and 
ancient  laudable  custom,  used  and  approved 
within  that  town  and  oort,  that  everv  persov 
being  the  eMeat  son  of  any  froeman  there,  and 
bom  within  the  aaid  town,  after  the  admtaalna 
and  awearing  of  hia  father  into  the  plaoe  and 
office  of  one  of  the  freemen  of  the  aaid  town 
and  port,  haa  a  right,  in  reapect  thereof,  and 
alao  upon  paying  a  reaaonable  fine,  to  be  ad- 
mitted and  awora  into  the  pbu^aiid  office  of 
one  of  the  freemen  there,  aooofdioy  to  the 
custom  of  that  town  and  port. 

Gentlemen,  the  Mandamus  further  sets  forth. 
That  the  plaintiff  Henry  Moorer  ia  the  eldesa 
son  of  Satnuel  Aloore,  one  of  tne  freemen  of 
the  aaid  town  and  port,  and  vraa  bom  witiiin 
the  town,  afUr  the  admiaaion  and  awearing  of 
hia  father  into  the  plaoe  and  office  of  freeman ; 
and  that  the  plaintiff,  by  virtue  thereof,  and 
upon  paying  a  reasonable  fine  according  to  the 
custom,  ought  to  hate  been  admitted  and  awora 
by  the  defendants  into  the  place  and  office  of  a 
freeman ;  hut  that  the  defendanta,  contrary  to 
their  duty  in  this  case,  have  refused,  and  still 
refuse,  to  admit  and  swe«ir  him,  although  he 
has  tendered  to  them  a  reasonable  fine  on  that 
behalf. 

And  this,  gentlemen,  the  defendanta  are  laid 
to  have  done  in  contempt  of  the  king,  to  the 
great  damage  and  grievance  of  the  plaintiff,  and 
to  the  manifesi  injury  of  his  esUite. 

And  therefore  the  writ  proceeds  to  command 
the  defendants,  immediately,  upon  the  piain« 

tiff's  paying  a  reaaboabk  fioei  t^  a4B>rt  wj 


i|l9]  Upon  a  0UO  tVafranio. 

4w^  bim  ihW  the  place  of  a  freeniaD,  or  to 
iheW  cause  why  tb«y  do  not. 

To  tbu  writ,  ||;ebtleineii,  the  mayor,  jurats, 
kad  commonalfy  have  retamed  ror  answer, 
That  there  neither  is,  nor  for  time  out  of  mintl 
bis  been,  an  j  such  ancient  and  laudable  cus- 
tom, used  and  approred,  witbin  the  town  and 
port  of  Hastings,  as  is  alleged  in  the  writ ;  aiiU 
this,  they  say,  is  the  reason  they  hare  not  ad- 
mitted the  plaintiff. 

Gentlemen,  upon  this  issue  is  joined ;  and 
the  only  question  vou  are  now  to  try,  in,  Whe- 
ther there  be  such  a  custom  in  the  town  and 
S*ort  of  Hastings,  as  the  plaintiff  has  laid  in  the 
landamus?  If  therefore,  gentlemen,  evidence* 
is  laid  before  vou,  that  there  is,  and  time  out 
^f  mind  has  been,  such  a  custom,  yon  will 
pleas^,  gentlemen,  to  find  a  yerdict  ibr  the 
(ilaintiff. 

Sir  Thomat  Ahney.  May  it  please  your  lord- 
ibip,  and  you  gentlemen  of  the  jiiry  ;  1  adi 
also  of  counsel  of  the  same  side  with  the  plaiii- 
Hff ;  and  you  will  please,  gentlemen,  to  oh* 
•erre,  tiiat  tbe  single  issue  you  are  to  try  is, 
whether  there  now  is,  and  time  out  of  mind 
lias  been,  an  ancient  and  laudable  custom  in 
ihe  town  and  port  of  Hastings,  in  the  county 
bf  Snssex,  that  e^'ery  persoo,  being  the  eldest 
aon  of  a  freeman  of  the  said  town  and  port, 
and  born  within  the  said  town  and  port,  after 
the  admission  and  swearing  of  bis  father  into 
ihe  place  and  office  of  one  of  the  freemen  of 
Ihe  said  town  and  port,  hath  a  right  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
line,  to  he  admitted  and  sworn  into  the  place 
and  office  of  one  of  the  freemen  of  the  said 
town  and  |K>rt  P 

This,  gentlemen,  is  the  issue  you  are  now 
to  try  ;  and  it  will  not,  I  believe,  be  necessary 
to  trouble  you  with  an  account  of  the  Cinque 
Ports,  and  their  privileges  and  customs. 

But,  gentlf>men,  tbe  matters  of  proof  we 
■hall  lay  before  you  will  be  of  three  kmds. 

And  the  first  which  offers  itself  to  your  con- 
■ideration,  arises  from  a  very  ancient  record, 
called  the  Customal ;  which  is  a  very  ancient 
deed,  without  any  date;  it  being  an  usual 
thing  for  ancient  deeds  aiid  evidences  to  he 
without  any  date ;  and  this  Oustomal  is  the 
role  and  law  of  all  the  Cinque  Ports. 

beotlemeo,  this  Customal  is  so  old,  and 
Ifoes  so  ftur  back  as  the  year  1573 ;  it  contains 
59  Articles.  Our  right  arises  upon  this  Cus- 
tomal ;  and  therefore  I  will  b^  leave  to  read 
the  title,  and  some  passages  outof  it,  to  you. 

**  Hie  sequontur  Consuetudines  Quinque 
Portuum,  et  eorum  Rlerobrorum,  iH  tempore 
'quo  non  extat  memor'  horn'  usitat'  et  ap- 
probat'." 

Gentlemen  of  the  jury,  the  words  we  ground 
pur  right  upon  sire  these : 

Art.  34.  '*  Possunt  Majores  et  Jnrati,  Ballivi 
€t  Jurati}  et  Jurati,  in  quolibet  Porto  et  M em- 
bro  ubi  MMor  et  Ballivus  de  coiiimuni  elee- 
tione  noo  ioerit,  ha  prvsentia  CommunitatiSi 
recipere  et  facere  liberos  tribqs  mbdis : 
'  VOL.  XVIl. 
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**  Uno  modo,  per  Nativitateni  infra  Liber* 
tatem  suam,  si  pater  situs,  tempore  nativitaljl 
suae,  fuitlibinr: 

**  Alio  modo,  per  LibemmTenementomper^ 
qnisit* : 

"'  Tertio,  per  Emptionem. 

**  Et  notand',  quod  nullus  jgaiidebit  liberta* 
iem  alicuius  Portus^  sive  Memhri,  quousqna 
sacrameiituin  stioin  prsestitit,  quod  esse  debet, 
k  die  illo,  iisque  ad  finem  vltce  sme,  bonus  et 
fidelis  Domino  nostra  llegi  Anglite,  et  hsere* 
dibus  suis;  statutaque  et  libertates  Quinque 
Portuum,  et  apecialiter  illius  Portus  sive  Mem- 
hri ubi  com  monitor,  pro  posse  suo  roaintene- 
bit ;  obediensque  Majori  et  Juratis,  Ballivo  et 
Juratis,  vel  Juratis,  semper  erit ;  seinper  pa- 
ralus  tarn  ad  scottand'  et  lottand',  si  quoe  taxat' 
pro  communi  utilitate  fuerint,  quam  in  arroia 
pro  defensionie  inimicorum  Domini  Regis,  cum 
per  Gubernatorcs  ij)sius  Portus  sive  Memhri 
iiahuerit  iii  mandatis ;  et  quod  non  audiat  ali- 
quod  ad  deteriorationcm  libertat'  prasdict',  sive 
ad  repi^oationem  Majoris,  Ballivi,  et  Jurato- 
rum,  ubi  comnioratur,  vel  eorum  alicojus,  nid 
ipse  inde  eis  debit  notitiam.  Sic  se  adjuvent 
sancta  sanctor*,  &c. 

**  Possunt  Majores  et  Jurati,  Ballivi  et  Ju- 
rati, et  Jurati,  in  quolibet  Portu,  &c.  recipere 
et  facere  liberos  tribus  modis : 

«  Uno  modo,  per  Naiivitatem  infra  liberta* 
tem  suam,  si  pater  suus,  tempore  nativitatii 
siiie,  fuit  liber" 

That,  gentlemen,  is  the  point  we  ground 
our  right  upon;  the  first  right.  If  a  person 
be  the  eldest  son  of  a  fireeman,  and  born  within 
the  said  town  and  poit,  after  the  admission 
and  swearing  of  his  father  into  the  office  of 
one  of  the  freemen  of  the  said  town  and  port ; 
we  say,  such  eldest  son  is  intituled. 

*«  Alio  modo,  per  Liberuoa  Tenementunt 

perquisit'. 
«*  Tertio,  per  Emptionem." 

So  that,  gentlemen,  by  this  34th  Article  of 
this  Customal  you  see  what  the  ancient  kiw 
and  usage  was ;  that  the  eldest  son  of  everj^ 
freeman,  under  these  circumstances,  is  inti- 
tuled to  his  freedom :  and  therefore  we  say. 
that  the  plaintiff  Henry  Moore,  as  the  eld»t 
son  of  »amuel  Moore,  has,  and  he  is  un- 
doubtedly intituled,  under  this  right,  to  bii 
freedom. 

And,  gentlemen,  at  this  Customal  mention^ 
three  distinct  methods  of  making  free,  viz.  by 
birth,  by  a  freehold  tenement,  and  by  pur; 
chase ;  so  it  has  made  a  manifest  distinctioii 
between  tbe  freedom  acquired  by  birth,  antl  bj 
either  of  the  other  two  ways. 

For,  gentlemen,  tbe  fine  that  is  paid  by  tha 
son  of  a  freeman,  upon  his  bein$^  admittei( 
and  sworn,  is  only.  6i.  8(2.  That  is  the  rea- 
sonable fine,  that  is  always  paid,  when  a  mai^ 
is  intituled  as  the  pkintiff  is :  but  all  other 
persblis,  whether  they  are  made  free  by  a  free- 
hold or  by  purchase,  they  always  paid  13<.  Ai.* 
or,  however,  always  more  than  the  persqii 
who  was  admitttd  u  the  eldest  aon  pi  si  fret^ 
man. 
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My  lord,  and  gepUemen  of  the  ^ury,  wben 
Tou  tia?e  beard  ibis  Cuatomal  ^wbich  we  shall 
Hy  before  you)  read,  we  shall  Uien  read  to  yoa 
•ome  fiundreds  of  eotries  out  of  the  corpora- 
tioQ-books ;  from  whence  it  will  appear,  that 
the  eldest  sons  of  freemen,  under  tlie  circum- 
stances of  the  present  case,  bare  been  always 
admitted ;  and  from  whence  there  will  result 
so  uniform  and  dear  a  testimony  in  support 
of  tlie  phiintiff's  right,  that  we  defy  the  gen- 
tlemen of  the  other  side  to  produce  one  entry, 
in  any  of  the  corporation  books,  to  contradict, 
or  at  least  to  impeach,  our  entries. 

Gentlemen,  these  are  old  entries,  many  of 
them  in  queen  Elizabeth's  time ;  and,  there- 
fore, they  are  not  so  exact  in  the  itile  as 
modern  entries  usually  are.  Sometimes  the 
son  is  said  to  be  admitted,  *'  Quia  pater  <yus 
liber  erat,  et  ipse  natus  fuit  infra  libertatem.'* 
Sometimes  the  stile  is,  **  Quia  maximus  natu 
filius."  And  sometimes,  **  Quia  filius  liberi 
hominis." 

And,  (^ntlemen,  by  comparihff  the  times 
of  their  lathers'  admissions,  and  the  births  or 
baptisms  of  the  persons  admitted  (which  wc 
sliall  prove  to  you  by  authentic  copies  from 
the  parish  register-books  in  Hasting^),  it  will 
appear  to  you  to  be  the  most  clear  and  strong 
case  that  ever  came  before  a  jury. 

Gentlemen  of  the  jury,  another  part  of  our 
cYidenoe  will  arise  from  Vmnf  witnesses ; 
Very  ancient  men,  who,  by  their  own  know- 
ledge and  observation  for  50  or  60  years 
Itogether,  and  by  oonrersinff  with  their  ances- 
tors, many  of  whom  lired  to  be  eighty  and 
ninc^  years  old,  will  prove,  that  this  has  al- 
ways been  the  custom,  that  the  eldest  son  of  a 
freeman,  bom  within  the  liberties,  and  after  bis 
father  was  made  free,  has  always  been  intituled 
to  his  freedom ;  till  the  other  day,  when  the 
jnghts  of  the  town  were  to  be  played  into  a 
narrower  compass,  and  no  man  was  to  be  inti- 
tuled to  his  freedom,  but  at  the  will  and  plea- 
•nre  of  the  mayor  and  jurats.  And  these  wit- 
nesses, gentlemen,  are  not  only  ancient  oien, 
but  persons  free  and  disinterested  ;  not  a  few 
men  disfranchised  to-day,  to  serve  a  particolar 

Eurpose,  and  be  made  free  a^in  to-morrow : 
nt  our  witnesses  are  men  of  great  age  and 
experience,  not  interested.  lYe  doubt  not, 
therefore,  gentlemen,  when  you  have  heard 
our  evidence,  that  you  will  be  of  opinion,  that 
the  plaintiff  has  an  undoubted  right,  as  the 
eldest  son  of  a  freeman,  and  find  oio  custom 
for  the  plaintiff  acconiingly. 

Blr.  Strauge,  May  it  pfease  your  lordship, 
•nd  you  gentlemen  of  the  jury  ;  I  am  also  of 
counsel  for  the  plaintiff:  and,  my  lord,  this 
case  has  been  so  fully  and  clearly  opened  by 
the  gentlemen  who  have  gone  before  me,  that 
I  shall  not  take  np  any  of  your  lordship's 
time  in  stating  any  of  the  circumstances  in  the 
plaintiff^B  case ;  and  I  shall  beg  leave,  gentle- 
men, only  to  observe,  tliat  the  single  question 
now  to  be  tried  by  you  is,  whether  the  custom 
in  the  town  and  port  of  Hastings  be,  that 
^ery  person,  being  ths  oldest  son  of  a  fi:teiium 
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of  the  saki  town  and  port,  and  bora  thsnk« 
after  the  admission  and  swearing  of  bb  fiitbec« 
has  a  right,  in  respect  thereof,  and  also  t^n 
pacing  a  reasonable  fine,  to  be  admitted  mto 
the  office  of  one  of  the  freemen  of  the  saiil 
town  and  port  ?  For,  gentlemen,  if  this  be  the 
custom  tnere,  the  plaintiff  Moore  ia  within 
every  part  of  this  custom. 

In  this  case,  gentlemen,  three  things  are  lo 
be  proved : 

First,  That  the  plaintiff  be  the  son  of  a 
fret  man  that  was  atfmitted  and  sworn  into  thm 
franchise  of  this  town. 

Secondly,  That  he  be  bom  within  the  liber- 
ties of  the  town. 

Thirdly,  That  he  be  born  under  this  cir- 
cumsUnce,  after  the  time  of  his  father's  swear- 
ing and  admission  into  this  freedom. 

And  we  shall  apply  ourselves  to  lay  before 
your  lordship  and  the  jury  such  an  evidence, 
as  shall  fully  make  out  the  custom,  that  the 
eldest  son  of  a  freeman,  bora  within  -the 
borough,  is,  upon  paying  6s.Qd,9M  a  rea- 
sonable fine,  to  be  admitted  and  sworn  into  the 
freedom  of  the  town. 

My  lord,  and  gentlemen  of  the  jury,  the 

K articular  evidence  we  shall  lay  before  yoa. 
as  been  minutely  opened  to  yoa;  and  I 
would  beg  leave  only  to  observe,  that,  as  I 
humbly  apprehend,  the  custoni  now  insisted 
on  by  the  plaintiff  is  a  sort  of  common  right 
of  all  the  subjects  of  England,  there  being  ne 
corporation  in  the  kingdom  (I  might  say,  upoa 
the  face  of  the  earth,)  but  where  the  sons  ef 
freemen,  bora  after  their  fathers'  freedom,  are 
intituled,  according  to  the  several  usages  of 
the  respective  boroughs  where  they  claioi 
their  freedom ;  so  1  do  not  know,  1  own,  of 
one  instance,  that  I  ever  yet  heard  of,  to  thft 
contrary. 

But,  my  lord,  as  we  do  not  rely  on  that 
general  custom,  but  on  the  particular  evidence 
which  has  been  opened ;  we  shall  begin  with 
an  old  record  in  1675,  as  ancient  as  the  ohi 
Customal  of  the  Cinque  Ports.  We  shall 
then,  gentlemen,  read  to  you  the  entries  of 
persons  who  have  been  admitted  as  sons  of 
freemen,  for  near  200  years  past ;  and  thea 
produce  to  you  several  ancient  living  wit- 
nesses, who  will  speak  to  the  usage  and 
custom,  and  will  prove  to  you^  that  it  has 
been  so  time  oat  of  mind :  and  then,  gentle- 
men, we  hope,  that  upon  heisiring  these  records, 
and  the  opinion  of  the  old  witnesses,  you  will 
find  a  verdict  fof  the  plaintiff. 

Mr.  Marth.  My  lord,  we  had  a  rule  for  in- 
specting the  corporation -books ;  therefore  they 
are  not  m  our  hands  :  but  we  have  token  au- 
thentic copies  of  the  okl  customal  and  entries 
on  stanops,  which  we  are  ready  to  prove. 
Swear  Mr.  Cranston. 

AtLGcn,  ^ir  John  Willes).  My  lord,  we' 
have  the  origmal  in  our  hands  ;  and  if  we 
produce  the  original,  they  cannot  read  their 
copy.  Bat,  my  lord,  we  say,  with  g[reat  sub- 
mission to  yoor  lordship,  that  the  original  itself 
is  no  evidencf . 
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'  iXiird  Hardwicke,  Mr.  Attorney,  some  light 
shoald  be  given  what  it  is,  and  then  I  shall  be 
able  to  judge. 

Mr.  Strange,  ir  jonr  lordship  pleases,  we 
may  as  well  prove  our  copy. 

Lord  Harawicke.  If  the  original  is  here,  I 
cannot  read  the  copy. 

Mr.  CraniUm  swom. 

Mr.  Strange,  Where  had  you  that  book  P 

Craiu^on.  From  the  town-clerk  of*  Hastings. 

Mr.  Marsh,  Where  was  it  kept  ?  Among 
the  corporation -books  and  records  r 

Cranston.  Yes. 

Mr.  Marsh.  Turn  to  the  84th  Article. 

Sir  Tho.  Abney,  My  lord,  it  is  an  ancient 
book,  kept  amonif  the  other  records  of  this 
corporation  ;  andl  never  knew  a  trial  of  this 
kind,  but  the  ancient  books  of  the  corporation 
were  always  read. 

Att.  Gen.  My  lord,  I  humbly  submit  it  to 
TOur  lordship,  that,  as  they  open  it,  such  a 
uook  ought  not  to  be  read  in  evidence ;  besides 
that  there  are  several  other  objections  to  it. 

My  lord,  they  open  it  as  the  Customs]  of  all 
the  Cioqoe  Ports,  but  not  as  the  Customal  of 
this  borough  in  particular :  and,  my  lord,  this 
Mandamus  takes  no  notice  of  any  privileges 
that  belong  to  all  the  Cinque  Ports ;  and  there- 
fore the  Customal  they  ought  to  produce,  should 
be  the  Customal  of  tnat  particular  town :  hot, 
to  shew  that  this  will  be  evidence,  they  should 
make  it  appear,  that  there  is  one  concurring 
custom  throughout  the  whole  Cinque  Ports. 

And,  my  loicd,  though  there  are  some  general 
customt  which  do  anect  all  the  Cinque  Ports; 
jet,  with  great  submission  to  your  lordship,  I 
Biust  beff  leave  to  insist,  that  this  particular 
Customu,  in  case  it  could  be  read,  no  more 
aflects  this  corporation,  than  the  customs  of  a 
county  affect  every  particular  borough  or 
bnndred  in  that  county.  In  order  to  make 
this  evulence,  they  should  prove  one  concurring 
custom  throughout  all  the  Cinque  Ports. 

But,  my  lord,  if  that  were  so,  I  submit  it  to 
your  lordship,  that  this  cannot  be  resd  as  evi- 
dence. 

The  gentlemen  of  the  other  side  say,  that 
it  it  an  ancient  record,  because  it  is  without 
a  date ;  and  therefore  it  is  ancient.  And  this, 
tty  loni,  would  have  been  proper,  if  they  had 
liad  the  old,  ancient  Customal  itself  to  produce. 
And  I  submit  it  to  your  lordship,  that  they  must 
either  produce  that  Customal,  or  shew  that  it 
cannot  be  come  at,  before  this  can  be  reail. 
This  is  only  an  entry  in  the  corporation  -books, 
in  the  year  1573,  of  an  ancient  Customal.- 

This,  my  lord,  is  what  they  would  offer  to 
your  lordship  and  Uie jury,  as  evidence :  it  is 
.only  a  cojiy ;  and  if  it  be  only  a  copy,  I 
humbly  insist,  they  ought  to  produce  the  ori- 

S'oal,  or  shew  that  they  cannot  come  at  it, 
ut  I  believe  they  will  be  at  a  loss,  to  shew, 
it  was  ever  entered  at  aU  by  the  corporation's 
order :  for  there  is  an  entry  just  before  this,  in 
theyear  1573,  of  a  mortgage;  there  are  abun- 
iknca  of  tcrapa  put  tof«tlier|  which  nothing  at 
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an  can  be  made  of;  some  in  1609,  some  in 
1593;  a  hundred  things  got  together,  anil 
entered  at  different  tinses,  by  notody  knowtf, 
who.  Non  constat^  but  this  pretendfed  Cus* 
tomal  may  be  sewed  into  the  book;  for 
there  is  nothing  entered  in  this  book,  that  can 
be  given  in  evidenc^.  If  it  was  the  Corpora- 
tion-book, there  would  have  been  other  entries, 
of  the  manner  of  electing  freemen,  officers  of 
the  corporation,  and  members  to  serve  in  par- 
liament, and  other  corporation -i^airs :  but,  be- 
cause it  is  found  amoog  the  corporation-papers,' 
therefore  it  is  to  be  given  in  evideoee ;  though 
found  amongst  a  medley  of  a  hundred  sorts  of 
trifling  things,  in  no  wise  relating  to  the  corpora- 
tion, and  that  belong  to  God  knows  who.  In  the 
book  there  are  copies  of  mortgages,  not  one  of 
them  from  persons  who  stood  indebted  lo  the 
corporation  in  one  farthing;  an  account  of  a 
rental  of  a  noble  lord's  estate ;  the  resolution  of 
the  judges  upon  the  statute  relating  to  the  poor ; 
a  hundred  miscellaneous  things  got  together, 
nobody  knows  how,  or  why :  my  lord,  I  say, 
when  it  appears  in  this  light  before  yoor  lord- 
ship, I  submit,  that  as  it  does  not  at  aU  appear 
what  this  medley  of  a  hundred  things  are,  be- 
cause it  is  found  amongst  some  papers  in  the  cus- 
tody of  the  town-clerk,  and  there  is  one  thing 
which  relates  to  the  custom  of  all  the  Cinque 
Ports,  and  a  hundred  other  things  not  relatmf^ 
either  to  them  or  to  this  borough,  whether  it 
be  any  evidence  at  all.  I  subnut  it  therefore 
to  your  lordship,  in  the  first  place,  that  as,  upon 
the  face  of  it,  it  appears  to  be  only  a  copy  of  a 
thing ;  and  as  it  appears  that  thing  does  not 
relate  to  tbia  borougn  in  particular ;  and  as  It 
does  not  appear  what  book  this  is,  nor  how  11 
came  amongst  the  books  of  the  corporation  ; 
and  as  it  ia  only  a  collection  of  useless  miscdi- 
laoeous  papers ;  I  think  jt  ought  not  to  be  read. 

Lord  Hardwiclit.  If  I  could  get  off  from 
reading  this  book  lawfully,  yet  from  the  nature 
of  this^cause,  I  must  look  upon  the  book,  la 
cases  ni  this  nature,  I  think  it,  prima  faciCf 
proper  to  be  read  in  evidence.  There  may  be 
objections  to  the  reading  it  of  different  kinds;' 
some,  fVom  the  nature  of  the. custody  in  which 
it  has  been  kept ;  some  intrinsical,  from  the 
book  itself.  Tnose  from  the  nature  of  the  cus- 
tody, when,  where,  and  how  loog  it  has  lieen 
kept,  are  proper  ap^ainst  reading  it  at  all :  but, 
when  they  arise  mm  the  book  itself,  it  is  im- 
possible to  say  it  should  not  be  read  ;  because 
the  Court  cannot  judge  whether  it  be  proper  or 
no,  till  they  have  heard  it.  I  think,  therefore^ 
it  must  be  read.  If,  upon  reading,  there  ap- 
pear to  be  any  material  objections  to  the  book, 
I  will  hint  them  to  the  jury,  when  1  come  to 
sum  up. 

Att,  Gen.  My  lord,  we  submit  it  to  yooc 
lordship,  that  it  is  torn  and  defaced,  and  in  many 
places  not  legible. 

lAv.  Strange.  Why  did  not  you  keep  tt 
better  ?  This  book  has  not  been  in  our  custody. 
If  you  do  not  take  proper  care  ef  your  corpo^ 
ration-books,  are  we  to  be  pnjudieed  by  yoor 
neglect P 
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Hr.  JUanA.  Mr.  Salkeld.  pleue  to  read  Ibfl 
titk:  If  llMff  Have  put  Cbevy-Chue  in  it, 
what  u  iliat  u  our  CuumiwI  7 

Jaoeiote  re«di : 

*'TheCuitom>l  of  Ibe  torn  of  Haitangt, 
d  out  of  LitiD  into  ED^^Iiih— " 


readiuc  ■  truidalioo  of  ao  old,  BuweUuivoiu, 
vmIfw jMper,  without  bqv  date. 

Sir  T.  Ahncy.  Wo  ahall  road  wbat  part  vre 
Ibialc  St. 

'  Lord  Harttaickt.  What  ii  the  title  of  lh,afi 
■art  VC1U  are  now  going  lo  read— •Uio  Lmid 
tiiler 

BrT.Abne^.  Read  the  Latin  title. 

Attoeialf  reads : 

*•  Uic  stquuuiur  ConiiietaditKt  Quiaqoe 
Porluum,  i^t  eoruni  Uembrorum,  i  tem|)ore 
ano  non  cxlai  inemot'  bom'  tuitat'  et  apiiro- 

Lord  Uitrdirieke.  Mr.  Attorney,  it  ia  ang- 
gcMed  ill  tbe  Majulamua,  Ibat  Ua«tioga  it  OPa 
ol'theFite  Ports. 

An.  Ceit.  Bui,  my  lard,thii  ii  not  theCiu- 
tomilof  Haaiingt:  hue  iipage  1,  iutbemiil* 
die  of  the  book. 

Auorialt  TK»d* :   ' 

*'  Uic  aequuDiur  CoDmetudinct,"  dec 

Mr.  Strange.    Turn  to  Article  34. 

Sir  T.  Ahncy.  Begin  at  ■'  Poaannt  Uaiorea 
«t  BallJTi." 

AuociaU  readi: 

iti.  Ball! 
irtaelUi 

Major  el  Billivua  da  communi  electiuDe  Don 
uierit,  in  prKsentia  Cominanilatia,  recipere  et 
^cereliberus  tribus  niodii:  UuoiiiMln,petNa- 
^fitatem  iiitra  liberiatetn  auani,  si  paltr  guub, 
tempore  natifilatit  auie,  fait  liber:  alio  modo, 
per  Liberiim  Teaeraentuin  perqiiiHl':  tertio, 
yer  frnptiouem.  Et  oolaud*,  quud  oullua  gau- 
Oebil  libolatem  alicujus  Portua  site  Meuibri, 
quouique  (acramenluni  suum  prKstitit,  qaod 
ewe  debet,  &  die  illo,  usque  aj  fiueni  rits:  mk, 
Voaui  et  fidetia  Dominu  ooetro  l(ef;i  Aaglite,  et 
kteredibui  snis  ;  »laluttique  et  liliertalee  Quin- 
«te  Portuum,  et  iiteeiabler  illiui  PoKua  Ufe 
jletnbri  ubi  f^mmonitiir,  pro  poaie  suo  main- 
teoebit;  obeditiiEqueiJUjoriet  Juralia,  Balliro 
el  JuTaiia,  T«lJuraiit,  aemperei'il ;  (emper{iB- 
ratus  tam  ctl  scoitaiid*  et  ioUand',  si  qiiw  laxat' 

Srocoinnianiutilibitefuerinlii^uani  in  armia  pro 
efensioue  iiiimicoruro  Domini  Begia,  t-um  per 
gubemaloreg  ipuiu  Portui  tivo  McmbTi  La- 
letil  in  maodalis ;  et  quod  dod  audial  aliquod 
■d  deterioratiouem  libertat'  pnedict',  sire  adre- 
prohatiooem  Alajons,  Batliti,  et  Juratorura,  ubi 
coiDinoralur,  Te(eorum  alicujus,  oiai  ipae  inde 
CIS  dabit  DOtitiami.  Sicscndjufeatiaacla  ibq^- 
ttr-,"  flee. 

tAt.  Strange.  Read  OQ  the  351b,  36Ci,»lb, 
991h  aud  39tb  articles,  . 

JwKtafcreadii 


An  35.  "Etquilibalgaiader^iDt^ideMli- 
bertatem  Quittqae  Poftvum  pw  EtoptipBtipt 
inveniel  i|UBtuor  manncaiitsrea  reaideM'  da  om* 
pibue  etuDifuliB  antmiaa'  perimplewi'." 

36.  "  Et  ii  fuerit  extraneus,  in  parti^i^ 
Iraoimaritiia  oriundna,  et  in  ali^oo  ppt^ii  ^** 
Membra  boiiRhoinetcoodiiipniaiiennavH^e^ 
poitmodaui  ia  codem  Portu  aire  Membro  nn- 
ritat' fun-it,  ac  tibertaiem  gaudere  deaderanet 
fiat  i[iae  liber  per  emptimeai,  nl  pr^dietf  ast, 
pertoiam  libeitatcroUuioquePartanai ;  mI*^ 
quoil  nun  ad  electioneio  tnanri*,  ^Ui*it  ^*l- 
rat',  ijve  alior'  oQciar*,  nee  ^b  ooDulio  aife  Df- 
ciittis  Com  muni  tat  ia  lietid',  quouaque  babifent 
Gleras  Uomiei  Uegt*,  pro  iudigenat*  cognoaei 
poleat." 

37.  ■'Etpoteai  Dominiis  CuahM  (liiviqi|p 
Portuuni,  aire  cjua  Locai»4efkena,  eeinel  duiy 
ID  uScio  fuerit,  mandare  et  facere  UDum  ottnt* 
neuoi,  nltra  mare  uatum,  liberam  in  quoli^ 
Portu  et  Uembrp,  in  forma  liberia  per  Einp* 
tionen),  nhaque  aliquo  Kne  communitati  obi 
ipoe  extraneui  coibmoralur  pro  eodem  perwd« 
Tcod'.  except'  effidar'  feod'  ad  boc  uaque  con- 


lia  tbmii*  pfcdictia  lacti  liberi  in  aliquo  i 
aire  Meuibro,  habeant  liUertatCtn  CMiauet'  ■■ 
omoibuB  aliia  Portuboa." 

Sir  T.  Abntv.    Vow  nad  tbe  next,  "  Nolliip 
flat  liber  per  Emptioiieni." 

AiAic'uite  rt-ads  : 

3£>.     "  lit  iiuljus  Hal  lil>eT  per  Emp^ODen^ 

Jaousque  in  Portu  vel  Memlmi  ubi  libeitatem 
esiderat,  per  unnm  aiiDiim  et  unam  diempei- 
mansii,  et  ai  bene  et  hooeete  babtierit,' '  Sec. 
Mr.  Strange.     My  Ion),  ve  aball  read  ns 
iMtA  Hardrickt.  Are  tbete  any  oilier  parti, 


over.)  ftly  lord,  here  ia  an  entry  in  1606,  be- 
fore  the  entry  of  1S73.  Here  arecouDleik|ivta 
of  leasee.  We  mual,  1  beliere,  IroDble  your 
lordship  with  reading  one  of  thegi.    Head  thai 

Auoc'Me  reads : 

"  This  iudeinure  made  the  tOth  day  of  Aa- 
gnsl,  in  the  151h  year  of  tbe  retgo  oroario*<K 
reign  lady  Kliiabctli,  Sic.  between  l^beopt^lait 
JuEnsoii,  uf  Lainberhurst,  in  the  cioni)tf  <ff 
Kent,  t^eot.  of  tbe  one  part,  and  JameM  Wood- 
gate,  yeoinaa,  of  ihe  olhel'  part " 

E/.G«n.  Iteadlbejddgpi 
ite  of  queen  Elizabeth. 

^r.  Strange.  They  would  insjoo^,  that 
because  a  few  miacellaneoua  papers  are  boiwd 
up.  with  our  Ciutoipal,  l^ejrei^rii  it  ii  not  in- 
then  (W. 

Lord  Uardaieke.  Tlier^iaao  wt^htintlt^ 


at  all ;  the  town  clerk  may  biod  up  wivt  kt 
pleues  with  tbe corporaiiooMfiks,  Xbe  W*tr 
tioD  is,  whether  tbe  genenldeclircljofiaor  tbt 


Cinque  f gn»  «re  bi^d^g  ivthe^vtiniiitf  (frUb 


9$7j  igMx  a  Quo  Warrai^. 

Jilt.  Gen.  Mylord,  iMibmUhto^burtord- 

|)tip,  tlut  ibe  liiiDgi  bouwl  np  with  it, 

^  to  be  luiacelUueaus,  umWh  P*{|fi*, 
froo)  the  autboriiy  of  ii. 


A-  P-  1786. 


im 


tlut  the  liiiDgi  bouwl  np  with  it,  apnear- 

-   -' -■-pr»,t4eof 

e  autbofily  ot'il. 
Loril  Uardauke.   Tbera  ve  copiei  oflewf 


d  u[i  Willi  it,  ftlr.  AU(pte> :  will  ^t  Ifke 
off  rrom  its  authuriiy  ? 

Ait.  'Gea.  II'  yon  will  ftdmit  what  I  itate, 
we  will  read  it 

Hr.  Strange.  Yon  nay  Stale  what  yon  will, 
■hd  read  what  you  will  out  of  ii  i  it  ia  yont  owu 
hook. 

Alt.  Gen.  Tben  her*  ia  the  rcplal  of  a  cer- 
tain noble  lord'a  estale. 

BIr.  Strange.  That  looki  a*  if  the  corpora- 
tion were  in  hopea  be  vrould  ^ve  il  xbfta. 

I^r.  itforri.  Notatthnttimpofl^j.  TTjere 
•M  some  ^reniifi,  (tui)  nay  b;  a  BWKif  of  t^eir 
loyally.  , 

Lord  Uardmkke.  Let  me  lee  tbe  book. 
'{Whidi  was  deliTered.)  There  t*  an  entry  of 
Mme  leases,  with  ihe  rental  of  an  eatale. 

^tt.  Gen.  Let  DK  tee  the  Wli- 

tilt  T.  Atnfy.  ftty  lo[d,  nje  b^  leara  fin^  to 
read  ^le  enlriea  of  eldest  ton*,  bom  withip  tfie 
libfi^titr,  ^n«r  their  ratl>fri  ifere  adinitted,  fn^ 
tbat  were  admill^  oo  puing  llielT  finea  of  ^ 
ad.  Read  Jereiniah  Brybani!  Re  wsi  ad- 
niitled  into  the  freedoin  Ihe  i7tb  sF  April,  19 
Jamei  1,  anno  1614,  and  niiil  his  fine  Of  Oi.' 8(^. 
Be  was  biptiied,  my  lord,  the  9th  of  NoTem- 
ber,  1581,  and  admitted  as  thealdeat  ion  of 
James  Bry ham,  jurat.  (Produce  the  eopyoo 
Stamp*.) 

Lord  Hardaicke.  What  ia  that  P  Where  had 
jniu  it  from  ?  Is  it  a  true  copy  f 

C'aifton.  My  lord,  it  ia  a  true  copy.  I  had 
i{  from  the  eorparatloo  biiolu ;  I  enmincd  it 
^ilb  the  entry  in  the  book. 

Auociate  reads : 

"  Memwrandum.  97  Aprilii,  la  Jacobi  1, 
aUDO  1614.  Hasting,  u.  Al  the  court  of  our 
SD*erei^Q'lord  the  king,  came  Jeremiah  Bry- 
ham,  and  prayed  to  be  admitted  to  the  freedom 
and  liberty  of  this  town  ;  and  hy  Mr.  Mayor 
mad  his  b^thrsn  was  admitted  and  sworn,  and 
kissed  the  riffht  chtek  of  Mr.  Mayor,  'mor« 
<  solito,  uro  fine  6i.   8d.  duntaxat,  quia  filins 

*  aeu'eat  liberihominisetJural'hoJaB  villa:,  &c, 

•  via.  filina  Jacobi  Bryham,  Jurat*  defunct','  " 
*c 

Mr.  Simnge.  That,  my  lord,  is  the  custom : 
be  kissed  the  mayor'acheek,  "  wore  aolito,  pro 
fine  Oi.  Bd.  duntaxat,  quia  filina  sen'  ett  libeti 
komiois  et  Jurat'  hujut  ulle.  See.  viz.  filina  Ja- 
cobi Bry  bam.  Jurat*  defunct' "  * 

Sir  T.  Jinq  "  ' 
■Iktw  when  faa 
was  admitted.  Hewaabain  or  hsptised  the 
9th  of  November,  ICST.  Read  the  certificate 
XM  you  compare  it  vith  the  parish  ragister- 
tiobk  of  Hastini^a?  iail  atrnQf^Al^f 

CrivM'M.  Y<%itit^t(vqcqpy;  I  ejdi^iaed 

ilaucialc  roadf  -. 

*'  Uaz,  Hot  enbar  flth...^.. 


Kr  r.  Abnta/.  Thb  i^  the  bjrlk  pr  l(>p|ifa 
of  this  Jer^iiyi  ^rjljaiii. 

■■Christened,  Jeremiah,  tbe  ^m  of  JamM 
Bryl^tp." 

Sit  T.  Ahney.  Uy  lord,  to  shew  that  bis  &• 
tber  was  a  Ireemav,  we  shall  read  to  your  lord- 
ship and  the  jury  an  enlrv)  whereby  it  will  ap- 
pear, Ihat  hi*  father  acted  aa  a  freeman,  Jim. 
4,  '18  Eliz.  1576. 

Lord  Uofdfiick^,  ^e  is  itfenlion^  to  be  • 
j^rat  in  this  et)iry }  tberefiiretbal  is  oeedlm. 

Br.  Strange.  Hj  lord,  the  oe^t(o(|'y  istltf 
10th  of  December,  1630,  Jaqifs,  i^V  son  of 
James  Lasher.  Where  is  that?  Did  you  tx^ 
miric  that  with  the  entry  iii  the  corparattoB 
bookf  fsit  atru^copyf 

Cramlon.  Yes,  rezamined  it ;  it  is  a  tiw 
copy. 

.disocwre  reads:  ^ 

"Hsatiogs,  u.  Assembly  holdeo  t\te  affth 
December,  ann.  reffniRefri*  Jac.  18°,  1620,  ^ 
Euodum  coosuetndinrm,  Jic.  At  which  cputf 
apin:sred  Richard  Waller,  mayor;  Jamep 
Lasher,  Hanin  life,  Wm.  Byshop,  Richard 
Withers,  Jeremish  Bryhsm,  .Richard  Boys, 
John  Brett,  Nathaniel  Lasher,  Thomas  Bryan, 
Jolu)  Barley,  William  Barke.-,  jurats ;  Robert 

Ur.  Strange.    I^ss  urer  the  names. 
"  At   this   osiembly,   Samuel   Moore   and 
'■  are  nlected  barons  of  tkit 


Sir  T.  Abne^.  My  lord,  this  Samuel  Mowt 
was  the  plainiifT's  grsndtatber. 

"  And  at  this  court  It  is  decreed,  that  Jams 
Lasher  instantly  requirio?  the  tame,  was  a£ 
milled  to  the  liberty  and  freedom  of  this  towD, 
by  consent  of  alt ;    ■  et  fecit  sacrtimentum,  el 

■  osculatus  e«l  msUii)  dexlrani  Maoris,  mor^ 
'  solito,  et  Bolfit  pro  fine  6t.  ftd.  qnia  primoge* 

■  nitUE  lilius  Jacobi  Lasher,  JuratV  " 

Sir  T.  Abnn,.  Because  he  was  the  eldeatsoQ 
of  his  father.  Now,  my  lord,  we  stisll  sbev 
he  was  born  within  the  borough,  and  aner  Ihf 
lime  of  his  father's  being  admitted  a  freemim. 
Look  out  the  certificate  of  James  Ixsher'a 
baptism,  the  S7lh  April,  1^70.  la  ihat  a  tru* 
copy,  sit  t   Did  you  examine  it  with  the  r»> 

Crontton,    It  is  t   I  e^mined  iL 
^siociaK  reads: 

"  April  iij  liiQ.  Christeoed  Jvpea>  the  so* 
of  Jsmcs  Laaker,  juraL" 

Mr.  Strange.  The  father  is  said  to  be  a  jurat 
at  the  lime  of  rHfisleriDS  the  son's  baplism. 

Hr.  AforiA.  Hy  kml,  tbe  next  instance  we 
go  upon  is  Thoiqa*  LorelU  (look  onl  that)  the 
eldest  sen  of  WiUiam  Loaell.  The  father  way 
admitted  the  Gth  of  Beplember,  1096.  Thomae 
the  SOD  was  bom  the  10th  of  February,  1610 ; 
te  trap  adasttied  a  freeman  on  the  aoib  of 
April.  1^7.— It«wL  the  son's  adaiasien.    BU 
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ixird  Hardmicke,   It  thai  a  true  copy  f 
Cramton,  It  is,  my  lord ;  I  examioed  it. 

Associate  readi : 

<<  llastinga,  m.  SO  April,  1667.  Id  poblic 
court  came  TUoroas  Luvell»  juo.  eldest  too  of 
TVilliam  Lovell,  late  jurat,  deceased,  and  prayed 
the  franchise  of  this  town  ;  to  which,  tor  hb 
fine  of  6s.  Sd,  he  is  admitted,  took  hb  oath,  and 
kissed  the  mayor's  right  cheek,  more  solilo.** 

Mr.  Marsh.  To  pro?e  that  his  father  was  a 
freeman,  shew  the  entry  of  the  6th  of  Septem- 
ber, 1636.    Is  it  examined  ? 

Cranston,  Yes. 

Associate  reads : 

**  Hastings,  ss.  BIeiiioraDd%  quod  6th  8ep* 
tember,  1636,  came  William  Lovell,  and  prayed 
to  be  admitted  into  the  freedoms  of  this  town 
and  port,  and  took  the  oaths,  siore  solito,  and 
was  admitted  accordingly." 

Mr.  Strange,  Mv  lord,  his  fiither  had  been 
four  years  a  jurat,  when  the  sou  was  baptized.— 
JEtead  the  certificate  of  the  10th  of  I'ebruary, 
1640.  Is  it  a  true  copy  ?  Did  yoa  examine 
it  f—Crans/oa.  I  did. 

Associate  reads : 

«<  16i0,  February  lOtb.  Baptized  Thomaa, 
4he  son  of  William  Lorell,  jurat." 

Mr.  Filmer,  My  lord,  the  next  instance  is 
Mfilliam  fiatchelor,  eldest  son  of  James  Batche- 
los.  He  was  admitted  the  Sd  of  May ,  1669.— 
Read  that  Is  it  a  true  copy  ?  Did  you  exa> 
mine  it  P—Crafu^on.  It  is;  lexamiorait 

Assotiate  reads : 

«'  Hasting,  ss.  8  Maii,  83  Car.  8di,  1669. 
At  this  election  and  assembly,  William  Batche- 
lor,  eldest  son  of  James  Batchelor  eldest, 
freeman  above-named,  at  his  humble  request,  is 
also  made  a  freeman,  and  admitted  into  the 
franchise  of  this  township,  for  his  fine  of  a 
demi-mark,  and  thereunto  sworn,  and  kissed 
the  mayor's  cheek)  more  soUto,**  &c 

Mr.  Filmer.  My  lord,  he  was  baptized  the 
17th  of  July,  1636.— Read  that  certificate.  Did 
you  examine  it  ?  Is  it  a  true  copy  ? 

Cranston.  It  is. 

Asaociate  reads ; 

«'  J  uly  1 7,  1636.  Baptised,  William,  the  son 
of  James  Batchelor." 

Mr.  Filmer.  My  lord,  his  father  was  admit- 
ted nineteen  years  before,  17  th  September, 
15  Jac.  1, 1617. — ^Read  his  admission.  Is  it  a 
true  copy  ?  Did  vou  examine  it? 

Cranston.  I  did ;  it  is  a  true  copy. 

Associate  reads : 

**  15**  Regis  Jacobi  Imi  Jacobus  Batchelor 
ad  missus  est  ad  libertatem  hnjus  Tillse  et  osca- 
lavit  malam  dextram  Majoris,  more  soUto,  pro 
fine  suo  13s.  4</." 

This  James  was  the  father,  and  he  paid  a  fine 
of  \Zs,  Ad.  because  he  was  not  admitted  as  the 
son  of  a  freeman.  He  was  admitted  by  a  free- 
hold, or  by  purchase. 


Mr.  Clarke.  My  lord,  tlie  Mxt  intlanoe  we 
kIuII  trouble  your  lordship  with,  ia.  William 
Parker,  juo.  He  was  admitted  the  0th  of  May , 
1670,  for  a  fine  of  6f.  ^, — ^Read  hbadmisskw. 
Is  that  a  true  copy  ?  Did  yoa  exaaaiiie  it  f 

Cranston.  Yes ;  I  examined  it. 

«•  Hastings,  ii.  9°  die  lllaii,  28  Car.  8,  1670. 
Assembbt'  tent'  ibidem  coram  Miyore  ? iUc  eC 
portus  Hastings  predict*. 

«•  William  lUcer,  iun.  eldest  sod  of  Williatt 
Parker,  jurat,  came  here  in  court,  praying  hb 
freedom,  &c.  which  b  granted  him  for  a  demi  - 
mark ;  took  his  oath,  and  kissed  the  mayor's 
cheek,  more  solito,^^  &c. 

Mr.  Clarke.  My  lord,  we  ha?e  aoerfificate  of 
the  son's  baptism,  the  14th  of  Aug^ust,  1644i 
— Is  it  a  true  copy  ? — Cramton.  It  is. 

Associate  reads : 

«•  14  August,  1644.  Baptized,  William,  the 
SOD  of  WUriam  Parker." 

Mr.  Clarke,  We  shall  now  shew  year  lord* 
ship,  that  hb  father  acted  as  a  freeman  six 
years  before  the  birth  of  the  son,  and  as  a  iorat 
two  years  afler. — Is  that  t  true  copy  P  Didyoo 
examine  it  ? — Cranston.  It  b. 

Attociate  reads : 

**  Hastings,  u.  Elect'  Mi^rb  TiUse  et  portw 
de  Hastings  pradict',  tent'  ibidem  15*  die 
Aprilis,  anno  rei^i  Regb  nostri  Car*  Aoffl*, 
wx  14%  1638.  Ad  banc  diem  Johannes  Barwj 
electos  est  in  offic'  Majorb  hojus  rilbe  pro  lioo 
anno  sequent' " 

Lord  Hardwieke.  Who  was  preaent? 

" per  Yoees  horum  liberomm  hominan 

Tills  prsBoict',  videlicet,  Nic.  Staphia,  fiae. 
Staplus,  Wil.  Goldham,  Wil.  Chapman,  Johao- 
nb  Sar^ient,  sen.  Wil.  Turpine,  Kic  Wheeler, 
Johanuis  Harya,  Wil.  Dighton,  Tho.  Rainoldtt 
Sam.  Gaweo,  Geo.  Fletcher,  Ric  Wyiiter, 
Hen.  Lasher,  Humf.  Blinkeme,  Jo.  Hitlie» 
Mich.  Lasher,  PhU.  Girdler,  Wil.  LoDsford* 
Geo.  Easton,  Ric.  Sarsent,  Sack.  Franke,  Jo. 
Sargent,  jun.  W.  Parker,  Jo.  Wvnter,  Ro. 
Marshall,  Tho.  Stereoson,  jon.  Jo.  Holly booe, 
Ro.  PhiUip,  Dr.  Ellb,  Mard  Ptotes,  Wil.  Lo- 
▼ell,  jon.  et  Jac.  Batchelor:  Ctai  qoideai 
Mi^or  SIC  elect'  sacramentom  snum  prasthit 
corporale  ad  offic'  illud  exeroend'  pront  decet, 
more  solito,"  See. 

Sir  T.  Abney.  The  next  person  we  shdl 
trouble  yonr  lordship  with,  b  ■ 

Serj.  Eyre.  Was  any  body  else  admitted  ol 
that  time  ? 

Sir  T.  Abney.  There  were  nine  made  free. 
My  lord,  the  next  b  John  Fantley.  He  waa 
admitted  the  5th  of  December,  1674.-^Is  it  a 
true  copy  ?  Did  you  examine  it  f 

Cranston.  I  examined  it ;  it  b  a  true  copy. 

Atiociate  reads  .- 

•*  Hastings,  ss.  5  Decembris,  1674,  26  Car. 
8di,  Assemblat'  tent'  ibidem  coram  Majoro 
&c.  Tilbe  et  portus  Hastings  predict*,  in  pkoa 
caria  fcnit  JobaiuMa  Salmon,  et  petti  Ubcrtatem 


upon  a  Quo  Warranto. 


«6I] 

hnjii^ Tills;  JabuiQHF«iitIe]',jun. etWilliel- 
iDMGcDnar.jiin.et  Bdniittuiiiur,  Bcilicci,  pis- 
diet'  SaJiDiHi  pro  13i.  id.  et  pnedict'  Faotley 
*fii.  8d.  «t  pradicf  GnuKT  e*.  Si;  quit  fliii  Bea' 
pair'  eot'  libcf';  qaiomim  reoernnt|iiiden- 
cnoieotntn,  M  nulam  d«xtr«in  H^joria  cacula- 
Terunt,  more  aoliUi,"  Aco. 

Sir  T.  Ahna/.  Mj  lord,  the  bther  of  Fuilley 
wti  ■dotilted  t  freenuD  the  Slh  of  Joly,  1636. 
Fantlef  the  toil  WM  baptized  the  13th  of  Da- 
cember,  1640;  just  thiity-four  yean  before  bo 
wu  admitle)]  a  frtemaD,  which  naa  tha  Slh  of 
December,  1674.— Read  the  certiBcale  of  hie 
baptiim.    1*  it  a  true  copy  f 

Cnaulon.  It  is. 
*   .Jnoriatereadi: 

"  HaMing:*, «.  13  December,  1640.  Bap- 
tised, John  Fantlejr,  the  md  of  JoIui  and  Mar- 
garet Famley." 

Sir  T,  dbiuy.  We  shall  now  ahew  your  lord- 
■bip,  that  his  ftxhex  waa  admitted  (o  hi*  free- 
dom iheStli  of  July,  1696,  thirieup  yean  before 
the  birth  of  hta  Km._Reed  tbe  father's  admis- 
aion.    li  it  a  true  copy  f  Did  yon  examineil  f 

Craation.  1  did.  - 

Attociate  read* : 

"  Haatiogs,  m,  Jolii  8,  1636.  Jebannei 
Fanlley  admitraa  eat  ad  libertatem  hqjua  lilbe, 
pro  fine  13*.  id." 

Seij.  £yre.  There  tbfl  Adb  ia  13<.  4if. 

Sir  T.  Abatg.  Thia  is  the  father. 

Seij.  Byre.  That  ia  a  Tery  material  differ- 
coce.  The  soo's  One  is  6f.  8d.  bnt  erery  body 
that  it  admitted  by  any  other  right,  paya  Jor 
hit  floe  13i.  id. 

Ux.Strmge.  Tbeflneof  6t.  Sd.  it  a  perti- 
enlar  iodalKence  to  the  toiis  of  freaiMD,  and  all 
Mhera  paid  ISi.  Ad.  or  more. — Hy  lord,  (he 
■art  intaoce  is  Philip  Bayley,  the  eldeat  sod 
«f  Joha  Bayley.  Be  was  admitted  the  IDth 
of  April,  1691 ;  he  was  bora  the  14th  «f  Hay, 
IMD. — Read  his  admiasion.  Did  yon  exa- 
niM  il  r  Ii  it  a  true  copy  ?— Cranifon.     It  ia. 

^nocMfe  reads : 

"April  10,  1601,  3  W.  and  Mar.  Hasttugt, 
«.  Thwday.bni^  Good  Friday,Pbilip  Baytev, 
ddettsonof  John  Bajley,  deceaaed,  formerly 
mayor  of  Hastiiw*,  for  bis  fine  of)  6t.  tM.  waa 
admitted  to  the  freedom  of  thistowo  audport, 
by  Tbomaa  Lorell,  mayor,  Edward  Hilward, 
Biehard  Watts,  and  Joha  Hedhunrt,  juraia  ; 
who  took  his  oalh,  and  kined  the.mayor's  right 
cbeek,  Mwre  loiito,  and  also  took  the  oaths  of 
•Niyiaooa  and  aapremaey." 

Mr.  Strangt.  We  shall  bow  produce  tbe 
copy  of  the  registry  of  bis  bai>tism,  which  was 
theUlhofHay,  ie6tf. 

Cramlon.  It  wasthe  imhefMay,  1667. 

Mr.  Slrange.  Read  the  certificate  of  the 
igth  cf  May,  1667,  of  Philip  Bay  ley's  baptism. 
Dill  you  eumiue  it  ?  la  it  a  tnie  copy  t 

CmnMton.  It  is. 


"  May  ID,  1607.  Baptized,  Philip,  tbe  ton 
of  John  Bayley  «nd  Anne  his  wife." 

Mr.  Strange.  Hy  lord,  we  shall  now  read 
the  <Mfy  of  the  entry  of  the  98th  of  April, 
1656;  wher^  it  will  appear,  John  BayHy 
his  father  was  then  a  freeman. — Is  it  a  tma 
copr  T   Did  yoM  esamiDe  ilp 

CraiuloH.    I  examined  it ;  it  it  a  true  copy. 

AuocinttKtdi: 

"  HaMingB,  u.  The  election  of  tbe  mayor 
of  the  town  and  port  of  Hastings,  tbe  98di  day 
of  April,  165S,  in  the  teurt-hall  of  the  samo 
town,  according  to  the  use  and  cuslom  thereof, 
time  out  of  mind  used,  Stc. 

"  At  thia  day  waa  chosen  Tbomaa  Delrea 
into  tbe  office  oT  mayoralty  of  the  same  town, 
for  the  year  cnsuiog,  by  the  Toicet  of  ihcta 
freemen  of  tbe  said  lown  follawiiig  :-^ 

Hr.  Strange.  Who  was  prrseot? 

" That  is  to  say,  of  Richard  Wbeder, 

William  Diehlon,  Ricbard  Sargent,  aen.  Philip 
Girdler,  John  Usher,  William  Barker,  Mark 
Pontes,  Jamea  Batchelor,  Daniet  Dnwne, 
James  Lasher,  gent.  Drew  Ricliardson,  Tho- 
maa  Jarret,  John  ISpey,  Samuel  Smenhall, 
John  Pysaeodeo,  Richard  Stevenson,  James 
Redamea,  William  Geerey,  Robert  Biirtey, 
Thomas  Hyder,  Daniel  Sletena,  John  Brnnnel, 
John  Bayley,  jun.  Thomas  Penbucble,  Edward 
Uihlring,  Simon  Waters,  Jimea  Chowe,  Ralph 
Bnniicle,  John  Shoearoitb,  John  Fantley, 
Peter  Stanbyuooth." 

Hr.  Manh.  My  lord,  the  next  instance  b 
Jeremiah  Redamea.  He  was  admitted  iha  lllli 
of  January,  1691.— Look  out  that.  Did  you 
examine  it  t  lalt  a  true  copy  F 

Cumtten,    Itia. 

Attociate  reads : 

'*  Hasdoga,  tt.  Alemorandom.  nie,lllh 
day  of  January,  1691,  before  Mr.  Mayor,  as- 
aisted  by  Philip  Lovell,  John  Stevens,  and  Dr. 
Peter  Fiat,  Jurats,  came  Jeremiah  Redamea 
and  Philip  Girdler,  and  craved  to  be  admitted 
into  the  freedom  of  this  town  and  port;  and 
they  wete  accordingly  admitted  into  the  free- 
dom, and  took  the  oath  of  a  freeman,  and  also 
tbe  other  oaiha,  and  kissed  tbe  mayor's  right 
cbeek,  more  soJito ,-  and  for  a  fine  [laid,  viz. 
Pbilip  Girdler,  a  mark ;  and  Jeremiah  Re- 
damea, being  the  eldest  sonofa  freeman,  half 
a  mark ;  which  waa  eitr'  to  the  chamberlain." 

Hr.  Manh.  My  lord,  the  time  of  his  bap- 
tism was  the  Sd  of  January,  16SS.— Read  ibat 
certificate.  Have  yon  examined  it  T  la  il  a 
true  copy? — CraiMfon.  It  is, 

.^•Nxiate  reads: 

'•  Bastintfa,  n.  January  S,  165&,  Jeremiah, 
the  ton  of  James  Redames^  was  baptized." 

Hr.  Marih,  My  lord,  James  Bedainea  waa  a 
freeman  in  April  1649. 

Hr.  Clarke.  Hy  lord,  tbe  next  instanee  it 
Thomas  Boyce.    H« 
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^4mu  HedBiDM,  llie  falhn-,  Kted  u  k  freeman 
ttie  aail)  ol'  April,  16-10,  lix  year*  before  ihe 
■on  wii  born. — Look  out  thit  eutrj.  la  it » 
Imecopy? — Cranitim.  It  ia. 

"  Hailing*,  u.  The  rlrelimi  of  tlia  mayor 
«r  tke  town  and  port  ol'lla^liuga,  lUe  381b  day 
«f  April,  165C,  in  tiie  cuurt-liall  of  the  ume 
town,  accordini,''  to  llie  use  lud  GUSlotD  there 
lineoutal'miad  used. 

'"  Tliia  ilay  was  cIiohu  Thomas  Drlrea  iuio 
Ihcofliceof  tDtyoralty  of  the  aaiue  town,  for 
Ihe  year  cutuinif,  by  llie  vuicn  of  these  free- 
men uf  ihe  laid  tnwit ;  tliat  i»  to  ny,  of  Ki- 
chard  IVbcclcr,  &c.  Jamei,  ItaJainei,  Ate,"  ut 

Serj.  Eore.  Read  it  ^WH- 

Lord  &ardakke.  It  ui  only  mentioned  as  a 
fact. 

Mr.  Clarke.  My  lord,  the  npst  iiiMancc  is 
Thomas  Boyee,  admitted  aa  an  eldesl  kun  the 
9Clh  of  December,  lljgi.  He  vma  bajitizad  llic 
Sdof  August,  ItiTl. — iUail  his admiswun.  Is 
it  a  true  copy  ? — Cranttun.  It  ia. 

Aanciate  reads: 

"HastinjTs,  u.  Memorandum,  That  Ihe  36lll 
day  of  Decrinber,  ICSl,  befi>re  Mr.  Mayor,  as- 
■isled  by  Thnroia  Luin-ll,  I'hiliii  Latell,  John 
Sierens,  and  Ur.  Peter  Fiat,  jiimla,  came  Tho- 
mas Duyce,  juD.  Lticbard  Broadbridi^e,  Deoja- 
Inio  Headii«,aDdThomas  Wheeler,  and  craved 
to  Iw  ailiuittcd  into  Ihe  frcpdurn  of  ihit  town 
and  port ;  and  they  nere  BecordiuL.'ly  adinilted 
into  the  Ireciloin,  and  look  the  oathl  of  free- 
men, and  also  .the  onth«  <if  alleg^iauee  (o  their 
inajpiiirs  king  Wiliinm  and  queen  Mary,  ami 
liissed  Ihe  mayor'a  rijflit  ch>-ek,  more  lolilit; 
ud  for  B  Rne  paid,  tjk.  TbuMog  Uoyce,  jun. 
and  Richard  BroadLriduv,  beiiii;  Irctmeii'ii 
eldest  aont,  paid  each  Ci.  3.-I.  aiid  Bcnjuinin 
Huadoir  and  Tlmmns  Wbeelcr,  i;t(.  4<i.eflch  ; 
which ^wai  extract'  to  the  clinail>crl»in.  And 
forn^much  m  the  mM  Thoiuas  Bnyre,  jnn. 
Richard  Uroadhriil^je,  aod  Beujnmin  "Hi-adoiv, 
fere  lint  yet  hoii-ic-koi'p«ni,  iheir  IViends  hare 
iinilertaken  and  |ii  ainlsed  fiir  them,  tliat  ihey 
■hall  pay  what  cdut  and  Int  shall  be  dbgcsmU 
npon  tlietn,  also  watcli,  n-srd,  and  search,  and 
do  all  dutiea  incumbent  llpiin  freemen,  Tiz. 
Thooia*  Bnyce,  liir  his  son  Thnmna  Itoyce, 

SB.  and  John  Stevens,  saa  o(  lleory,  lor 
ichard  Broadbriilg*  and  tlfnjaniin  Meadun." 
Mr.  Clarke.     My  Io^l,  he  was  bapliied  the 

fi  of  Au^piat,   1d71.     Itead  the  certtlicala  of 
ia  l>a|itism.    la  it  examined? 
Craiuioa.     Ye*. 
Atmtiale  reads  : 
.    "  Hasiitifrs,  u.  IdTl,  Au[ri'it  Jd,  baptized, 
Thomas,  the  son  of  Thomas  dnyce." 

Hr.  Strange.    Now  rod  Iho  tulmiuioa  of 


Cate  a/ Henry  Moertt  {BA 

Thnma*  Boyce  tba  ftibrr.  Did  yMi  aunlue 
it?  li  it  ■  true  copy? — Hr.  CrMul«a.  It  ia. 

■'  Hatting*,  m-  Aiaemldai'  iant>  ihiflaii  %fP 
die  NoTembria,  anno  refpii  regia  noatn  Carali 
aecundi,  Angluc,  itf.  15*  1SC3. 

"  IIa»lio2a,a.  Memannd',quod  9*  diaOe- 
cembris,  hoc  aouo  praadiet*,  veDerunt  Tbonoa 
Boyce  el  Willirimua  Geouer  caraiB  lUJarB  at 
Juratis  in  plena  curia,  et  pet'  si'ipma  ad  UDcrta- 
tem  hiijui  vlllie  adniitii ;  ct  utmitMDtiir,  at 
otculati  sunt  malam  dextnm  Mi^oria,  et  jMt- 
cramentum  suuio  tunc  ibidem  prwaliterUBti 
more  aolitu,  pro  fine  uiriiuque  eanim  13i.  4dL" 

Kt.Clirkt.  My  ford,  the  neit  ihitannM 
Stephen  I'ere^ne.  lie  woa  admitted  the  lllh 
of  August,  irid;  bo|>U2ed  the  29th  of  Jaaa- 
ary,  16!)o ;  and  bu  fnlbcr  na*  airoitied  the  laifa 
of  May,   iue3.     Head  the  -    ■    - 


Auocialt  reada : 

"  lla«tiu|(«,  u.   Cnr' tent' ibidem  I 

die  AugUHli,  aouo  regni  Ite^ia  noalri  Georgii 
Iroi  M*t{n(e  Britanniie,  Sec,  tertio,  anno  1116. 

"  Memorandum.  The  lltb  of  Angiiit, 
Stephen  Perrifoc,  Jun.  wai  twom  a  frmnan  af 
this  town,  nort  lolilo,  ^c.  at  the  Bell  tna  m 
Hastiui^  beliire  the  mayor  and  juraia,  ud  p^ 
Gi.  Sd.  fine,  as  beiii)(  the  cldetl  aon  of  a  lree> 
man  ;  and  the  reason  of  his  bein|[  aowawom 
out  of  court  was,  beeauie  it  had  been  befiira 
uoanimously  ai;reed  In,  in  full  oud  open  coorti 
by  the  mayor  and  jurats." 

Serj.  £vn!.  Who  is  that? 

Sir  T.  Abnrg.  ijlephen  I'eregoe. 

Lord  llardmckt.  What,  is  the  fine  6«.  &tf.  • 

Mr.  CUrke.  Yet,  m;^  '("^  i  l>e  paid  6i.  U.  as 
beiug  the  eldest  son  of  a  freeman, — ?law  read 
the  certificate  of  his  bapiisro.  Is  tbat  a  tnu 
ut^y  f  Dill  yoo  examine  it  F 

Lranilon.  I  did. 

Astocinte  reads : 

"  January  ^9, 16<)0.  Baptized,  Stepben,  tb« 
son  of  Steplien  and  Mai^rct  I'ercjpe." 

Mr.  Clarke.  The  time  nf  his  father's  ad- 
mission was  (he  19ili  of  May,  1G83.— Bead 
that.    Did  you  examiue  itf  Is  it  a  true  Copy  f 

Crunitm.  It  is. 

yiMociate  reads: 

"  IlasiiDt^,u.  iQMayilGSS.  Befgrfltba 
maynr  and  jurats,  came  Hrpphcii  Peregoc:,  and 
prayed  to  be  admiiied  iulo  the  freedom  of  tbia 
town  nnd  port;  Mhereupuo  he  is  admitted  fw 
his  line." 

Mr.  Filmer.  My  lonl,  Benjamin  Meadow, 
admitted  the  Olh  «f  May,  1T31,  »  Ihe  next. 
Krad  hit  admisuou.  Did  you  esaminetbatP 
U  it  a  true  copy  ? — Cranilon.  Yet. 

Assnciale  reads  : 

"  IlasiinirH,  u.  At  the  court  of  record  bell 
ihcGihor^tay,  ITSI,  Benjamin  Meadow,  jnn. 
was,  wilh  the  unaainiiiui  consent  and  npproba* 
tioD  of  tlta  mkyor  aod  jutati,  mide  k  rrmDaa 
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8«rj.  Ei/rt.    By  tbe 
Ibe  mayor  and  juriti,  be  «as  mide  free. 

Mr.  Filmer.  My  Inrd,  he  was  hopijied  iha 
Mlh  of  Auguit,  1697.  Iteail  the  certiBule. 
Did  yo<)  examine  it  r  In  itK  true  copy  ? 

CraMlM.  It  is. 

Avoci&U  reftds : 

"  IIiulin((t,  a.  S5  Aagast,  JfiST.  Baplizedt 
Benjamip,  ion  of  Benjamin  M)d         Heildow.'' 

Mr.  Filntr.  My  lord,  lii*  fither'f  MliBUHim 
«M  Uie  S6lh  of  December,  1691,  mx  ynn 
befure  tbe  birtli  of  the  ton.    Bead  tbU.    l>id 


duociatt  reads  : 

"Hailiugi,  M.  Mrmaranilam,  30  Deeem- 
■,  1091,  belbre  Mr.  lUayor,  auiated  by 
■  Loiell,  Philip  t-oTell,  John  Slepheoi, 
and  Dr.  Peter  Fiat,  came  Thomas  Boyce,  Jup. 
Bkliard  BrDadbridge,  Benjamin  Meaooir,  and 
Thumas  Wheeler,  and  craved  to  be  admitted 
into  the  treeiloms  of  this  town  and  port ;  and 
look  the  oathi,  and  were  admitted  accordiag- 
ly,"  prout  tupra. 

Lord  Hardtcicke.  What  do  ynu  read  Ihalfor? 

Mr.  Strange.  My  lord,  to  tbew  tbal  Ben- 
jania  Mead  air  •ru  a  freeman  so  many 
ycara  before  the  birth  of  Benjamin  Meadow, 
tbe  eldest  son :  He  came,  and  prayed  lo  bead* 
milted,  aad  took  Ihe  oaths.  My  lonl,  our  next 
iDStauce  is  John  Barley.  He  is  not  menlinned 
in  the  enlry  as  (he  eldeitt  aou,  but  as  the  son 
of  auch  a  man,  ivho  was  free ;  and  from  thence 
wcinler,  that  the  roan  had  no  other  sons. 

Voni  Hardaickc.  Who  is  that? 

Mr.  Slrnnge.  John  Barley,  my  lord.  He 
was  admilteU  in  Blay,  1G03.      We  chose  to 

Cut  lliem  together,  though  we^tre  now  ^ne  a 
undred  yesri  back.  Read  bis  adraissiau. 
Did  you  examineitf  Is  it  a  true  copy  7 

Cramlan.  Yet. 

Auociate  reads : 

"  HastiiKTS,  s>.  6mi  JacUu  1*  160S.  Memo- 
randum, That  on  the  7tli  of  May,  hoc  anao, 
John  Barley  and  Richard  K.enip*atl  were  ad- 
mitted lo  tlie  freedom  and  liberty  of  this  towo, 
and  were  SHOro,  and  kissed  Mr.  Mayor'a riglit 
cbeek,  Boretd/tto;  whose  Baes  appear  upon 
tbeir  heads." 

Hr.  Slrani;e.  See  tha  fine  rf  6i.  8rf.  paid  by 
Barley. 

AtMociatt  readf : 

'■  Jiihn  Barley,  Sastiogt,  quia  patM  torn 
tiber  homo,  iJeo,  tecuodiUB  cousaeludmcEB, 
fiuis  ejus  est  6s.  SJ. 

••  Kempsall,  13i.4<J." 

Vir.  Strange.  "  Quia  patermtia  liber  bono, 
idea,  Kcundum  Goosoetudinem,  finis  ^n*  eal 
teW." 

Lord  ifardaiicftc.  Wbkt  WW  KcmpaaU'l  fineF 
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Mr.  String.  13i.  4d.  my  lord.  Now  read 
hi* oartificate.  Ba*eyoucxainiaed  itP  laitA 
traaoopy7 — CroMloM.  Itia. 

Auociate  read* : 

"  Hastings,  u.  19  May,  1508.  Baptised, 
John,  tbe  boo  of  John  Barley," 

Seij,  Eure.  Mr.  Cranston,  ypu  say  you  h»»e 
cxaminea  the  rwistcr ;  Did  tiot  you  find  a(l 
elder  brother  of  tbt*  John  Battey  f 

CranUon.  No. 

Hr,  Strnnge.  Hy  lord,  we  shall  now  skew,' 
that  his  father  acted  as  a  freeman  anno  1K1> 
Bead  tbe  entry.     Is  it  « true  copy  t 

Cramlot.  (til- 

Aaaciale  reads: 

"  Hastings.  Election'  Balliri  tent'  itHdei» 
die  ApriKs,  *is.  die  Uomiaica  pn>^ 
post  HoOk-day,  anno  lertio  Elinsr,  nunc  Re« 
gioK  Angl'  L.  D.  1561.  Ad  quem  diem  elector 
est  ad  officium  Ballivi  ri]lz  prted'  pro  hoc  anno 
Tlio.  Wyks,  per  v<Mxk  et  namtnalionem  Edw. 
Ay  wood,  shipwricbt.  Hen.  Taught,  Wil, 
James,  Johannli  HeralyDe,  Ed.  Smyth,  Hen. 
Smyth,  JohanorB  Barley,  Tbo.  L^he,  JohBonia 
Holiaada,  Wi).  Cresey,  Rob.  Payne,  Rlu. 
White,  cooper,  Johanni*  Stanbynooth,  Th». 
Palmw,  Steph.  Dallery,  Uen.  Buijiiam,  Johan- 
nil  Smyth,  Tbo.  Laiher,  Ric.  Down,  AI, 
Bocher,  Jobannis  Ataslen,  Tbo.  Slalchyn,  Jo^ 
hannis  Horsey,  WiV.  SCeteris,  Johannis  JefTerji 
Rnb.  Tanght,  Wil.  Cbiircbe,  Johannis  Boasam, 
Gen.  Jobaonii  Stryde,  AUni  Morris,  Tbo.  ChaU 
field,  Alant  Partridge,  Uob.  Graie,  Tho.  Har- 
'  I,  Will.  Lockett,  Tliomn  MoU, 
'  Johamiis  Deila." 


Mr.  Marih.  Hy  lord,  the  next  instance  ^ 
William  Guldham.  Be  waa  admitted  tlie  Ttjk 
of  May^  1609.  \ 

8lxT.  Abney.   HisifrealgTandsaD  isjust  bjrV 

Mr,  3Ianh.  Read  the  entry.  Is  it  ezB- 
miiMd  f— Crasftoa.  Yet. 

Aaociafc  reads : 

"  7  Mail.  7°  Jac.  Imi,  1609.  tlastlogs,  a.  Seji< 
timo  die  Mali,  hoc  anno  seplimo  Jacob!  Regis,' 
WillielmuE  Uoldham  admissua  est  ad  liberta. 


p<Rale,  ct  osculatui  est  malam  dexirani  Ma< 
joria,  more  lolito ;.  et  finis  ejus  pro  admiranaM 
■ua  asscsaotur  ad  6t.  Vd.  quia  filiua  liberi  hoa; 

Mr,  Marih.  Now  lotJt  oat  the  cerlificaie  of 
Lis  baptism.  Bare  yon  euuggjoed  itf  la  it « 
true  copy  ?—Cran«fiM,    Itif. 

.^iioiriate  reads: 

"  99  November,  ISU.  Btftized,  Wyiian. 
the  son  of  John  GoUbam," 

Mr.  Marih.  My  lord,  he  was  admitted  « 
frecmhn  the  ISlh  of  April,  1575,  nine  year*  be- 
fore tbe  Urth  ofhiaaon. — Head  Ibefather'sad^ 
mission.     Is  it  examined  ? — Crataton,  -Yes. 

Auociate  reads : 


-  9S7]  lOOEOTtGEn. 

Coombri,  lUetiirdtt  EAonugfa,  JebuMi 
Ouldh*iii,  el  WH.  MyebHI,  Jan.  adinM  nnt 
■d  librrtuem  rillw  praNliol',  M  Acti  nnt  libcri 
bomion  KGnoduin  uwun  et  connKlndiQccD 
TUbpmJiet',  tlfMil\etMro*col'  Ball',  See." 
Berj.  Eyre.    DoM  it  appoT  whU  the  floo 

Hr.  fS/wer.  No.— My  lord,  tbs  oext  h' 
■taoM  ii  Joba  &rgMI.  Ha  wu  ftdmilted  the 
l*th  of  July,  ieiO.~Ke»d  the  tatty  of  bis  id- 
Binioa.    Ii  ititnecopjF— Croiulm.  Yet. 

Amxiatentia: 

"  1610,  Hutinp,  n.  14  di*  JulU,  boo  aimo 
octftTo  ngni  ^f*  JmoU,  JohuBca  Suj^t 
admiMui  tat  id  Mbertateni  htgM  Tilke,  et  m- 
■nmcBtiUB  pTKititit  corpcrale, «  otculatn  «t 
nalina  daitimiii  M^orii,  mon  aolila ;  et  finia 
■M  M  admiMigM  anot  9t.  Sd.  qukptter 
^oiliberflnt." 

Hr.  Filmtr.  Hj  brd,  b«  wu  bulind  the 
iWorNwcmbw.lsaS.    RMdtba 
bttatnHoopjr— CroMfMk  Y«. 


Cmte  ttf  Henry  Moer*f 


tiflS 


"  HHti^ik,  m.  SI  Nsmnbcr,  1568.  B^- 
tiMd,  Joba,  iba  mo  of  Joba  8ai|CBL"  . 

Hr.  fUmr.  M;  tord,  April  ad,  15S1,  bii  &• 

tlMt  uledu  kfraMnaa;  Ibatw     - 

kAn.— Bnd  the  Mriij,    li  it  < 

Craiufoa.  Ym. 


"  Hutmffk  Blaef  Biliri  taU'iUdm 
lb  Aprilk,  tii.  dia  Doaiaieapnui'  poM  Uodc- 
4>J.WUM  tertio  Donbui  EBmb,  mwc  Ra^iMi 
AajflMi  te.1.  s.  1661.  Ad  mea  dten  <)ec- 
tn  Mt  ad  ofidnoi  BalEri  nUa  pnedkt'  pro 
koc  utio  Tbtt.  Wjrfcii  per  voce*  «  nomiu- 
t  Bdw.  Aywood,  ifaipviigbt,  ct  {inter 


lioMn  £dw.  Aywood, 
«Ha4  JebauuiHrseBt,* 


r.  Clarkt.  Uy  lont,  the  Ben  inttuM  !■ 
_  _  ju*  lUiiMldt.  Ha  waa  admilted  ibe  «7th 
Ha;,  10tl.— Read  bia  adiaiauaii.  Qare  yoa 
^Mnibcditf   la  it  a  tr«a  oopj  P 


•'Haatbtga.v.Cnr'tMit'die  ffHaii, 

WfltiOomn  Roberto  Llo|d,a«aiidumeoame- 
tod'.  HoiMraaduB.  owd  ad  baae  car*  Tbo- 
■M  RainoUi,  flUna  HeMiiori*  Rsiml^  in«eri 
koaiiah  hqiia  riUa,  Tanit  at  patilae  ad  liberta- 
tan  bnjoB  *ill«  adi^tti ;  et  adnuttitiir,  et  n- 
CiaaMiituBi  aaniB  mote  mlilo  pnaatith, «  ««• 
hm  denram  M^iMi*  teeuodiw  onnn  oaoola- 
tni  eat,  pro  floa  aao  isde,  dec" 


hotilUrtiwkke.  It  u  pre  Hm  mo. 

Hr.  Clarke.  My  kid,  be  wu  baptiaed  tbe 
15th  of  Deeefaber,  ICOl.— RcmI  theotftiftcate, 
!•  U  esamiiied  r— JCreMloa.  Yea. 


Mr.  Clarke.  Wa  afaall  now  abmr,  that  hb  Ih- 
thcT  acted  u  a  fnaman  tbe  ITth  of  April,  IMTf 
—Read  that  cfktnr.  Did  job  euBiae  itf  lail 
H  true  oupy  J — Cranilan.   Ilia. 

Auoeiale  readi :  . 

"  Huiiiiga,tt.  Elect'  HajoriaviliMn 
tmi'  iUdem  die  Dominica  proi'^oaw 
cta^,  m.  17°  die  Aprilia,  anno  regni  mUtk  Db> 

mio«  ElizE,  Dei  i^tia   * — '■—    " '—  -* 

HibeniK  RegiiM,  .tidei  1 

mo  bono,   M97.    Ad   haao    t ^ 

Lyfo,  Major;  Ttio.  Lake,  Ric.  Caltcriqr,' 
B^.Fetrj'*,  Ric.  Frank,  Rie.  Frciwhe,  Hw>. 
tioui  Lyfe,  Jurat' ;  liberi  boniBce,  JebaDBO* 
Coooey,  Hsrcua  tjanceni,  Tbo.  Stepbepan^ 
Willlclmut  BviKop,  Wmielmua  Coombea,  Rk. 
Hackwood,  Jubannea  Dnrant,  Jobaoan  Hor- 

S,  Tho.  Youag,  Rob.  Jeokia,  Ric.  Fidd, 
).  Coital,  Tho.  Hamungtea,  R4ib.It(illa,Jo. 
hrnDnea  Dretl,  Ric.  Porter,  Johaanee  Knight, 
Sleph.  Poitef,Rio.Burckain,JohaQneBFiaeti- 
den,  Hartinna  Harriaaa,  Ualcbior  Rainolda, 
UkbaelStiiDt,  Nic.  Staplu*,  Beniaidue  Bame^ 
Petcna  tlnrTT,  Job aaae*  Bailey,  Rob.  Parkea." 

« N.  B.  At  tbia  day  Ricliard  Lyfo  vna 
cbnien  mayor,  aad  Mnchior  Baintjda  to»a- 
detk." 

Sir  T.  Mnty.  Wy  krd,  we  ihall  na>l  kf 
before  your  iM^ebip  aod  the  jury  other  ia- 
atancea  of  pvanna  admilteil  as  eldeat  aooa  oC 
freenen,  and  bom  witbin  itie  boroi^,  Thc- 
firal  of  them  «ru  admiiled  ia  161C. 

Lord  iIiir((a>ic/Ee.  That  coaies  onder  iht 
Antbeed. 

Sir  3'.  Abney.  My  lord,  «a  ahall  abew  tbal 
Ihey  were  the  eldeet  eons  of  fre«aien.  Vf* 
b^D  with  Thomaa  Street. 

Mr.  Slrangt.  And  born  wilhlo  tbe  borough. 

Sir  T.  Abney.  Tboiiias  Stml,  uiy  lord,  mm 
adinined  tbe  99lh  of  April,  1610.  He  wat 
bom  wilhia  the  borough  Ihe  31tt  of  Hardi( 
1500.  Mo  Ibat  b«  waa  thirty  year*  of  en, 
when  he  waa  adiDitted. — Read  the  ontry  of  big 
•dmiasioii.  Did  yon  exeoiioeit?  laitalnis 
copyT — CraMfan.  Yea, 

.JnwtafBTeadi: 

•'  lIiuiiDgt,n.39April»,  lfilO,8Jae.  1. 

*^Qj)intodte3Iaii,  hocanD0  8°JacolHRap^ 
reiut  Tbomaa  Sireat,  maximua  natn  fiUns 
llioaue  Street  dofunei'',  nuper  ttuiua  liberanu 
bamiaum  bujui  Tilla,  et  petit  ee  admilli  ad  li< 
batBleiB  tamot  Tilke ;  el  per  JHqor'  et  imff 


eor^OTalo,  e 
M^iorii,  on 

■iooe  sua  e«  (ti.  M .  quia  pater  wi 
etat,secuDdnmcoiiMietudine(n,    Sh:. 

Sir  T.Abvy.    Now  read  the  orrtifiealB  of 
bii  bapUsn,  tbe  31el  of  March,  1580,  to  ahtv 
that  be  waa  bora  within  tbe  bonragb.    Ia  il  • 
true  copy  ?—Cniiuf(n).  Ilia. 
.^(weiofe  icfda : 

•'  Haatinga,  m.  Si  March,  1580.  llienM 
day  bapUifld,  TbomH,  lb*  MB  «C  XhiM* 
Bireat." 


«Sf] 


upom  a  Qfio  Warranto. 


A.  D.  17M> 


1819 


LordSEfiBrdvtdbe.  What  regiiter  if  that  a  copy 
•f;  DOW  iteoroes  to  be  more  neoeaaary  to  aasF 

Cransfn.  My  lord,  it  ia  a  tnia  copy*  of  tbr 
jparish-regrtster  of  Haatinffs. 

Mr.  Strange.  My  lord,  the  next  ia  WilHam 
l^oreil.  Hia  father  waa  not  only  a  freeman, 
but  a  jurat.  .  He  waa  admitted  the  6th  of  Sep- 
tember, 1036. 

.  Att.  Gen,  Yoo  gobaekwarda  and  fonrarda 
in  a  ?erv  irregfohir  manner.  , 

Mr.  Strange.  We'll  go  rmhuiy  on ;  yo«  will 
Ml  be  able  to  follow  na. — ^iCead  the  entry  of  the 
6th  of  $ie|iteraber,  1636,  of  the  aflmiaaion  of 
William  LotoII,  jnn. 

JUt.  Oen.  Yon  muat  prote' William  Lofell 
thelhthar  waa  a  freeman ;  yon  read  him  befbre 
aa  father. 

Lord  Hwrdwkke.  What  iathe  time  of  Wil- 
liam Lorell'a  admiaaionP 

Mr.  Strange.  My  lord,  the  6th  of  September, 
1636. 

Sir  7.  Ahney.  My  lord,  we  read  it  before,  to 
ahew  that  be  waa  bom  befbre  Tbomaa  LoftelT. 
He  ia  the  third  ioataoce  we  apoke  to  nsder  the 
firat  head. 

Lord  Hardwieke.  The  90th  of  April,  1667, 
Tbomaa  the  aon.of  William  LovcH,  waa  ad- 
mitted. 

Sir  r.  Abney.  And  now,  my  lotd,  we  read 
hia  fatber'a  admittauoe,  the  6th  of  September 
1636. 

Lord  Hardwieke,  Yod  did  not  read  it  before  P 
•  Sir  7.  Abntjf.  My  lord,  we  read  him  beforei 
aa  a  jurat* 

Mr.  Strange.  My  lord,  it  haa  been  read,  to 
ahew  that  the  father  waa  a  freeman  at  the 
time  of  the  aon*a  birth.— Read  it  again.  i)id 
you  examine  it  P  la  it  a  true  copy  P 

Cramton.  Yea. 

iliiocia/e  reada: 

**  Hastinga,  la.  6.  September,  1636,  Wil- 
liam Lofdl,  jun.  eldeataou  of  hia  father,  jurat, 
who  ia  now  made  free  of  thia  oorporation  for 
^.  9d.  fine,  took  hia  oath,  and  kiaaed  the 
laayor's  right  ohed[,  more  toUto^*^  8cc. 

Mr.  Strange.  Now  produce  the  regiater  of 
the  Slat  December,  1639.     Ia  it  a  true  copy  P 
Crmmtim,  Yea. 

Jnocto/e  reada : 

*'  Hastinga,  si.  31  Dccanber  1639.  Bap* 
tiled,  William,  eon  of  WiUiam  LoreU." 

Mr.  Monk.  My  Idrd,  the  next  instance, 
vnder  thia  head,  ia  Thomaa  Frank.  He  was 
admitted  the  86th  February,  1669w— Read  hia 
admiariirn  Did  you  examine  itP  la  it  a  true 
capyP— -Cfiaiufofi.  Yea. 

ifjtocui/^reada: 

<«  Hastinga,  si.  Aaaemblat*  in  Avh  CuriaP, 
116  Febmanj,  15  Car.  S,  1669.  At  thia  aa- 
aenably  alao,  Thomaa  Oawen  and  Thomaa 
Frank,  upon  their  prayer  in  that  behalf,  are 
admitted  to  the  aereral  frcedoma  of  thia  town 
and  port,  for  their  aereral  finea,  ?i2.  Thomaa 
Ciawen  13i.  4d.  and  Thomat  Frank  6t.  Bd.  he 
kdng  the  eldaai  bob  of  a  freeman  here;  who 


alao  took  their  aet  era!  oadia,  and  kimad  tlie 
mayor'a  right  cheek,  nm^e^Mo^^*  Sec 

Mr.  MarOr.  Tbe6th of  May,  1639,  h6  waa 
baptized,  my  lord.— Read  the  certificate.  Did 
you  examine  itP  la  it  a  true  copy  P 

Crmuton.  It  is. 


i< 


Haatiogi,  9$.  6  Mar.  1639.     Baptiacd, 
Thomas,  the  aoo  of        ftpak.** 

Mr.  (Uarke.  My  lord,  tha  next  inataoca  k 
BobertSargent  Hewaaadmitted  the  19thof 
May,  1663^Raad  the  admiaoon.  Ia  it  a 
tmecapy?'— Crantfoa.  Tea. 

'ulMoeiale  reada : 

«« May  IS,  1663. 16  Car.  9.  By  Mr.  Iffayor 
and  hia  Brethren,  in  full  court,  Eotert  Saigaati 
of  thia  town,  aeaman,  upon  hU  homblet  auit»  ia 
made  ftee  of  the  franchiaemeiit  of  thia  town,  anl 
took  hia  oath,  and  kiaaed  the  m'ayorfs  right 
ehedc,  aiare  io^o^  See.  Hia  fine  piSd  lli  6»:  8if. 
Ha  waa  eldtet  aoii  ef  John  Sargent,  hia  Ihtha^ 
late  fireemaaarthia  town,  deceased,  dee.*' 

Mr.  Fibner.  My  lord,  he  waa  baptiaed  the 
3d  of  November,  1604.— Read  the  eertificata 
of  hia  baptkm.  fa  that  a  true  cofy  f  Did  yoii 
examine  It  P—Craai<on«  It  is. 

ilMOciaff  reads: 

«*  Haatinga,  n.  3  Novendmr,  1604.  Bap-i 
tised,  Robert  Sargent,  aon  of  John  Sargent." 

Serj.  JByre.  He  waa  fifty  years  old,  and  an- 
warda,  when  he  waa  admitted.  If  he  had  a 
right  aa  an  eldeat  son,  how  caoM  he  not  «* 
claim  it  before  P 

Mr.  Strange.  The  entry  telle  yon  ha  wt^m 
aeaman ;  till  he  left  the  aea,  it  waa  not  wortH 
hia  while  to  take  op  hb  freedom. 

Mr.  Ciarke.  My  lord,  the  next  ioataaea  kl 
Thomaa  Sterenaou.  He  waa  admitted  the  95lii 
April,  1667. — Read  his  admiaaioo.  Did  you 
ex!fcmioe  itP— Craiuton.  Yea. 

ilsfocMi/ereada: 

<<  Haatinga,  it.  95  April,  1667.  Before  Wbl 
Parker,  esq.  mayor ;  Philip  Girdler,  Samuel 
Smersliall,  Wm.  Lunsford,  and  Jobo  Hyde, 
jurata;  came  Jamea  Sbingleton  and  Tbomaa 
Stcfenaon,  and  prayed  to  be  admitted  to  the  U^^ 
berty  and  franchisea  of  thia  town ;  and  bv  thil 
aaid  mayor  and  jurata  then  present  are  there* 
onto  admitted;  who  thereupon  took  the  oath 
accuatomed,' kiaaed  the  mayor^s  right  cheek, 
more  $olito ;  and  either  of  them  are  to  pa  v,  tiz, 
the  aaid  Jamea  a  mark,  and  the  aaid  Thomaa 
half  a  mark,  he  being  the  eldeat  son  of  his  fa** 
ther  Richard  Sterenson,  a  late  freeman  of  thia 
town,  deceaaed,  to  the  present  chamberlain  of 
thia  town,  for  toch  their  admittance." 

Mr.  Cior^.  NofiL  look  out  the  certificate  of 
hiabi4^m.  Read  that.  Did  yon  examine  it  P 
la  it  a  true  copy  P — Cranston,  Yes. 

Auodate  reads : 

•*  Haatinga,  «s.  1649,  Norerober  6.  Bap« 
tiaedy  llioiSas,  aoa  of  Richard  SteYcason."    , 


firij  lOOEOtlQfEn. 

Sir  r.  Ahney,    My  lord,  the  next  it 
Wilter.    He  wn  tinDitted  the  8th  of  JMimrr, 
1669.    Rfd  km  iifaniwon.    like«mi— n? 

Crauitom,    Yei* 


Cue  a 


Mopftf 


Xm 


Atsociale 

^*  Ila8tin((4,  «f.  8  Jtnatiy,  1669.  In  foil 
court  then  also  holtlen  before  Mr.  Mavor  and 
hU  brethren,  came  Uicbard  Walter, and  prayed 
the  ertfranchi«eoient,of  this  town  ;  who  bonp 
the  eldest  son  of  l^is  fatbt^r  Simon  Walter,  a 
freeman,  is  thereikntu  admitted,  for  his  fine  of  a 
^deliii-mark  ;  and  in  Kke  rAanner  Robert  Boy- 
kett  and  Robert  Philip,  flir  their  sereral  iineBof 
a  mark  a  piece ;  who  all  took  the  oath  accns- 
tomed,  and  kissed  the  mayor's  cheek,  wton  j»- 

Sir  T.  Abne^,  My  lord,  he  was  baptized  the 
#th  of  December,  1641.    Is  that  emnined  ? 
Cranston,  Yes. 

Asaociate  reads : 
.     **  HMSiinK*,  M.  5  December,  1641.    Bap- 
tized, Richard  Walter,  son  of  SUdoo  Waker.*' 


Lord  Hardwieke.  Let  roe  see  it ;  it  is  Wal- 
thert.    Who  do  von  <»ll  next,  Mr.  Strange  ? 

Mr.  Strange,  My  lord,  William  Genner.  In 
1674,  he  was  admitted.  He  was  bom  the  6th 
of  J  line,  1647. 

All.  Gtn,  Why  do  oot  \i>o  keep  your  own 
.order?  We  never  know  where  we  are.  You 
read  that  bcFore. 

Mr.  Strange,  He  is  in  the  same  paper  with 
^oha  FaiiUev,  who  was  read  before.  Read  the 
admission  a^^iin,  the  6th  of  December,  1674. 

Associnte  reads : 

**  HustiiifTS,  u,  5  Decembris,  1674,  26  Car. 
$(1i,  coram  Major'  et  Jnrat'  in  plena  cnriaveuit 
Johannes  Salmon,  et  petit  libertatcm  hujus  vil- 
Ite ;  Joliannes  Fantley, jun.  et  Willielmus  Gen- 
der, jun.  et  admittontur,  scilicet,  prsdict*  Sal- 
mon pro  13s.  4d,  et  pr«e<]ict'  Fantley  6t.  Qd,  et 
f»ree<lict'  Genner  6s.  Bd,  qnia  6lii  sen'  patr'  eor' 
iber^ ;  qui'  omnes  fecemnt  inde  sacramentum, 
et  roalam  dextram  Majoris  oacuU?erunt,  more 
solito,"  ice. 

Mr.  Strange.  My  lord,  he  was  baptized  the 
6th  of  June,  1647.  Read  the  Hastingfs  re^ris. 
ler  ;  tbere  are  two  parishes.  Is  it  examined  f 
'    Cranston.  Yes. 

Associate  reads : 

**6  June,  1647.  HastiafTS,  $$,  Baptizeil, 
William,  the  son  of  William  Genner,  a  jurat." 

Mr.  Strange,  This  falls  within  the  flrrt 
bead. 

Mr.  Marsh,  My  lord,  the  next  instance  is 
Rii'liard  Sar^nt.  He  was  admitted  the  ISth 
of  iMarch,  1676.     Is  that  examined  ? 

Cranston.  Yes. 

Associate  reads: 

•*  Hasiinirs,  ss.  12  March,  1676,  89  Car.  3. 
Before  Mr.  Mayor,  Mr.  Ilvde,  and  Mr.  Tho. 
Lovell,  jurats,  iii  the  court- hall,  came  Richard 
Sar&^ent,  eldest  son  of  Richard,  and  prated  his 
freedom ;   which  was  granted  him  by  the     " 


mayor  tod  jurats,  for  hb  ftneof  Ot.  9d.  and 
then  and  there  took  his  oath,  and  kiwed  tht 
raayor^s  chedi,  wiore  toft^" 

Mr.  AfcfiA.  My  lord,  he  was  bom  the  S6th 
of  Dec.  1684. 

Lord  Hardwichem  His  father  is  ool  said  ibtrt 
to  he  a  freeman. 

Mr.  Strange,  My  lord,  it  is  only  said,  <*  Rt* 
chard  San^fent,  eldest  sua  of  Richani." 

Mr.  Marsh,  My  lord,  he  was  bora  the  9Cth 
of  Dec.  1624. 

Lord  Hmrdmickt.  Can  yoa  shew  his  fiithtr 
to  be  a  freeman  ? 

Mr.  Mmrth,  It  is  only,  "  eldest  soa  of  Ri- 
chard ;"  if  he  be  a  stranger,  they  menlioa  tb« 
father  to  be  so ;  and  the  nne  is  6s,  Bd, 

Lord  Uardwicke,  If  the  father  be  a  freeman, 
you  should  shew  it. 

Mr.Stroii^e.  Now  and  then  a  town  derk 
stitches  a  few  thin^Fs  tog^ether^^ 

BIr.  Fibmer.  My  lord,  the  neit  iostanee  ia 
Thomas  Gawen,  admitted  the  91st  of  Dee. 
1677.    Read  it.    Is  it  emmuncd  ? 

Cranston,  Yes. 

ittsociafe  reads : 

•<  Hastings,  m.  21  Dee.  1677.  By  and  be- 
fore  Thomas  Carlton,  mayor ;  Thomas  Lovelf, 
aodTliomas  Dyne,  juraits,  in  the  court- ball, 
hrtng  present  si  the  seat ;  JamesHatchelor,  km. 
Thomas  Gawen,  eldest  son  of  Thomas  a  me- 
man,  Mark  Philips  ami  James  Moore,  mod 
their  instant  suits,  are  admittpti  to  the  Iree^m 
of  this  town  and  port,  for  their  several  6aes,  as 
open  tlieir  iHsals  appeared ;  wlm  ftM^retipoQ 
took  the  oath,  and  kissed  the  mayor's  ric^l 
cheek,  more  soUto,  Gawen  6t.  Bd.  Balclielor 
and  Philips  ISs.  4</.  each." 

Mr.  Filmer.  My  lord,  he  was  bom  in  Hast- 
in4(s,  the  S7th  of  August,  1653.  Read  the 
certificate.     Is  it  examined  ? — Cranston,  Yes* 

Associate  reads : 

**  Hastiof^,  ss,  Aui^ust  27, 1653.  Baptized, 
Thomas,  the  son  of  Thomas  Gawen." 

Mr.  Clarke.  My  lord,  the  next  is  Themaa 
Bayliffe.  admitted  the  Ststof  Nor.  1678.  Read 
his  admission.     Did  you  examiue  it  P 

Cranstoti,  Yes. 

Associate  resds : 

•'  Hastings,  if.  At  a  court  held  the  «ltt  of 
Nor.  1678,  30  Car.  8,  ap|ieared  Thomas  Bay- 
lilfe,  seaman,  eld<*st  hob  of  Thoofias  a  freeman, 
for  his  fine  of  Gs.  Bd  and  Andrew  Skeeth  sea«- 
man,^fiir  his  fine  of  Ids.  4d.  u|nhi  their  eiimeil 
prayer  and  reqoest,  are  Mhiiiiied,  at  Ih^s  as^ 
sembly,  to  the  free<l(>m  and  franchise  of  this 
town  ;  who  both  t(M>k  the  .  oatli  accustomed, 
and  kifsed  the  mayor's  right  cheek,  moreio- 
«lo,"  tkc. 

Mr.  Clarke,  My  lord,  he  was  horn  in  Bast- 
ing, Jan.  14,  16S7.  ReadtliecertiAcate.  Is 
it  a  true  copy  P— CrsNS/oii.  Yes. 

Asaociate  reads : 

"  Hastint(s,  ss.  Jan.  14,  1637.  Bnplize^ 
nomasi  the  son  of  Thomas  Bayhib," 
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Sir  T.  jf5iiiy.  BIt  lord/ the  next  wstance  is 
Ufenry  Coombes.  He  was  admitted  the  17th 
of  Dec.  1679.  Read  his  admissioo.  Did  yoa 
examine  it  P — Cransion.  Yes. 

Associate  reads : 

«'  Hasting^s,  ss.  13  Dec.  1670,  30  Car.  9.  In 
open  court  then  and  there  holden,  Benry 
Coombes  is  made  free  and  sWom,  being  eldest 
•on  to  his  father,  a  freeman,  deceaaedy  for  6i. 
&^.  m§re  tolUo,'* 

Sir  T.Abney.  The  certificate  of  his  4)irth  or 
baptism  is  the  18th  Sept.  1642.  Is  that  eza- 
mined? — Cranston.  Yes. 

A$Moei&tt  reads : 

"  Hastings,  m.  18th  Sep«.  1643.  Baptized, 
Henry,  the  son  of  Geoige  Coembes." 

Mr.  Strange,  My  lord,  the  next  is  Mark 
Bailey,  admitted  the  38th  of  Noremfber,  1691. 
Read  his  adasissioo.    Did  yen  ezamiBeitP 

Cranston*  Yes.  . 

Associate  reads . 

'*  Memorandum,  That  the  38th  day  of  Not. 
1691,  before  Robert  Phinps,  mayor;  Thomas 
Loveil,  Philip  Lowell,  John  Stevens,  Dr.  Peter 
Fiat,  and  John  Medhurst,  jurats ;  caroe  Richard 
Adams,  Nicholas  Danvel,  Mark  Bay  ley,  and 
Richard  Hart,  all  inhabitants  of  ttm  t»wn,  and 
•eparately  oraTed  to  be  admitltd  to^he  fima* 
obise  of  this  town  and  port ;  and  they  isere  ae« 
cordingly  admitted  into  tbe  IVeedons,  and  took 
the  oaths  of  freemen,  and  at  the  same  time 
took  the  oaths  of  fidelity  to  thejr  majesties  tdni^ 
tViHiam  and  queen  Mary,  and  kissed  tbe  mayor's 
Hjght  cheek,  more  uolito;  and  for  a  fine  oaid, 
Tiz.  Richard  Adams,  Nicholas  Deny  el,  ami  Ri- 
chard Hart,  each  13<.  Ad.  and  Mark  Bayley, 
heinf(  the  eldest  son  of  a  freeman,  6s,  Bd,  ejftr* 
to  the  chamberlains." 

Mr.  Strange.  Now  read  the  oertifieate  of  his 
baptism.     Is  it  examined  ?-^ran$ton.  Yes. 

Associate  reads : 

««  Hastinf^s,  ss.  32  May,  1664.  Baptiied, 
Mark  Bay  ley,  the  son  of  Mark." 

Mr.  Marsh.  My  lord,  the  next  instance  is 
Richard  Broatlhridge.  His  name  has  been 
mentioned  bei'ore  ;  out  your  lordship,  I  believe, 
has  not  taken  him  as  an  eldest  son.  He  was 
admitted  the  36th  of  December,  1691. 

Lord  Hardwicke,  I  have  it ;  be  wts  admitted 
for  6s.  Qd, 

Mr.  Fihner.  My  lord,  the  next  is  Robert 
Bartholomew.  He  was  admitted  the  36th  of 
Nov.  1693.  Bead  tbe  entry.  Did  you  eza* 
mine  it? — Cranston,  Yes. 

Associate  reads : 

**  Bastings,  ss.  raemorandnro.  That  the  36th 
day  of  Nov.  1692,  before  Peter  Fiat,  esq.  mayor ; 
Thomas  Loveil,  John  Stevens,  Edward  Mil- 
ward,  and  John  Medbtfrst,  jurats ;  came  Ro- 
heri  Bartholomew,  and  craved  to  be  admitted 
into  the  freedom  of  this  town  and  port ;  and  he 
was  acoordin^y  admitted  into  the  freedom,  and 
looktheoathof  afreemaoyand  alio  the  olher 


oaths,  and  kissed  the  mayor's  right  cfiieek,iifore 
solito;  and  for  his  tine  paid  6s.  Bd.  being  the 
eldest  son  of  a  freeman,  extr^  camerar*,*^ 

Mr.  Fiimer.  He  was  baptized  tbe  lOlh  of 
January,  16^4.  Read  tiie  certificate  of  km 
bq)Lism.    Is  it  examiped  ?— CraM^oo.  It  is. 

Auoeiate  reads : 

'*  Hastings,  u.  10  January,  1654.  Tbisday 
baptized,  Robert,  son  of  .  Bartholoipew.^' 

Mr.  Clarke.  My  lord,  the  next  is  Thomas 
Hide,  admitted  the  11th  of  March,  1693.  Read 
that.    Did  you  examine  it  ^'-M^anston.  Yes. 

Associate  reads : 

•«  Memorandum,  The  11th  of  March,  1693-9, 
before  Peter  Fiat,  esa.  mayor;  John  Hide^ 
Thomas  Loveil,  and  Philip  Loveil,  John  Ste- 
vens, Edward  Mil  ward,  Robert  Phipps,  and 
John  Medburst,  jurats;  came  Thomas  Hide,  oi' 
this  town,  eldest  son  of  a  freeman,  and  craved 
to  be  admitted  into  tbe  freedom  of  the  aaid 
town  ;  and  he  was  accordingly  admitted  into 
the  freedom  of  the  same  town ;  and  took  the 
oath  of  a  freeman,  and  also  the  other  oalhs,  and 
kissed  the  mayor's  cheek,  more  solito^  and  for 
bis  ^ne  paid  6s.  Bd.  extr*  camerar^J^ 

Mr.  Clarke.  He  was  Imrn  the  10th  of  Marcbt 
1667.  Read  the  certificate  of  his  baptism. 
Did  you  examine  it  ? — Cranston.  Yes. 

Associate  reads : 

«*  Hasting,  ss.  10  March,  1667.  This  day 
Thomas  Hide,  son  of  Thomas  Hide,  was  bap- 
tized." 

Sir  T,  Abney.  My  lord,  the  next  is  John  Spar- 
row.  He  was  admitted  the  3d  of  February, 
1693.  He  was  born  the  5th  of  April,  1668.-- 
Read  his  admission.     Is  it  a  true  copy  ? 

Cranston.  Yes. 


Atsodate  reads ; 

**  Memorandum,  That  the  Sd  of  February, 
A.  D.  1693-4,  b«4bre  John  Medburst,  esq. 
mayor ;  Thomas  Loveil,  Robert  i'bipps,  and 
Dr.  Peter  Fiat,  jurats ;  came  John  Sparrow, 
jun.  and  John  Fellows,  jun.  and  craved  to  b% 
admitted  into  the  freedom  of  this  town  and  port ; 
which  was  accordiitgly  granted  to  them,  and 
they  took  tbe  oaths  thereby  required,  and  kissed 
the  mayor's  cheek,  more  solito^  and  for  their 
does  paid  as  fotloivs ;  the  said  John  Sparrow, 
being  the  eldest  son  of  a  freeman,  the  sum  of 
6s.  Bd.  and  the  said  John  Fellows,  13i.  4<i.  extt* 
eamerar^  more  solitoJ*' 

Sir  T.  Abney.  He  was  baptized  the  5th  of 
April,  1668.  Read  the  certificate.  Is  it  ex- 
amined ? — Cranston.  Yes. 

Associate  reads : 

'<  Hastings,  ss.  5  April,  1668.  Baptizedt 
John,  the  son  of —-——  Sparrow." 

Mr.  Strange.  My  lord,  the  next  instance  if 
Michael  Penbuckle.  Be  was  admitted  theStb 
of  February,  1693.  Read  that  admifiion.  I» 
it  a  tmecopy  ?   'Cranston.  Ye§. 
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Atiociale  Kfttli ; 

"  8  Fehruary,  1693-4.  At  Ihit  court  ctme 
MichMt  Penliuclcle,  and  cnied  to  be  aJnuUed 
iato  IbefranuhiBe  nr  this  town  sDi)  pnrt ;  wbich 
wu  granted  bim,  and  be  accurdingly  tnnk  llie 
Mlbs  tlterebj  required,  and  kived  th'e  mijor's 
vbeek,  more  tolito  ;  and  fir  his  linr,  atiag 
th«  elileil  SOD  of  ■  freeman,  paid  6t.  Bd.  atr' 

Mr.  SlroHge.  Mj  k>T4,  he  wii  bon>  the  9  lit 
•r  September,  1668, and  mas  tweoly-liTe yean 
•Id  when  he  wai made  Tree.  Read  thectrtifi- 
cate  of  hii  bapiism.     i(  it  exaniuicd  ? 

Grant  ton.   Yea. 

AtatKiatt  reads : 

"HaiiiD|{8,  »,  91  Septfliiber,  1668.  Bap- 
Gied,  MicbacI,  the  nm  of FiubDckle." 

Mr.  Marih.  Mv  I'lrit,  the  next  iostance  w* 
■peak  \u  (and  we  thall  read  but  sn en  more)  ii 
Robert  Folli>wi,admitleiltbe  ITlh  oT  February,  i 
1693.  Read  hiaadmiiuoii.  Did  joucxauuiie 
AJ 

CraiuI'm.  Yci. 

Auociate  rewla : 

"  MemotaDddin,  Hut  tbe  17lh  Febmwy,  { 
1693-4,  beroro  Jubn  Medhnrat,  eaq.  tnayor; 
Jvko  Hide,  Thomaa  LotcII,  Philif  L«Tell, 
Johu  Stevens,  Edward  Milward,  aod  Dr.  Peter  I 
Fiat,  jurats;  in  op«i  court,  cama  Robert  Pel<  I 
lows,  sen.  Mark  Blcadow,  and  Austin  Lacket,  . 
Uid  craved  to  be  admitted  into  tbe  frkDcbiae  of  j 
this  lowD  and  port  -,  which  was  granted  thetn, 
and  they  accoidiiiKly  took  the  oalbi  thereby  ' 
reanirea,  and  kissed  the  mayor'a  cheek,  more 
lotilo  ;  and  Tor  their  fines  did  HTerMlly  paj  a* 
followelh  ;  the  said  Robert  Fellows,  bMnv  the 
eldest  SOD  of  a  freeman,  paid  6i.  8d.  and  the 
said  Mark  Headoir  and  Austin  Lackel  paid 
ISt.  id.  each,  extr'  camerar'." 

Mr.  Martk.  He  was  haptiied  the  1st  of 
July,  1656.  ReadlbeOipy  oTlberegiato-.  la 
it  a  true  copy  T—CranUoa.  Yea. 

AaociaU  reads : 

"  Hastines,  u.  July  1S56.  Pint  day  of 
this  month  Robert  Feftowa  wai  baptised,  tbt 
■on  of  Geoi^," 

Mr.  Filmer,  Hj  lord,  tbe  next  ii  John  Bua- 
y.    Itead  his  admisaioo.  Ii  it  ezamiaed  f 

Craiuloa.  Yes. 


6att  ^  Heur^  Moore,  [;8T9 

Hr.  FUmer.   My  lord,  be  * 
April  1680.  Rend  the  tc^cr.  la  il  a 

Cranttm.  It  is.  ' 

Auociate  reads : 

"  IlasUnga, ».  April,  16B0.     Bap- 

tized, John,  the  son  of  Matthew  Hnaspy,  hm 

Mr.  Clarke.  The  neat,  my  M,  is  Jaita 
Gecry.  Hswas  a>lniiMed  the  lUlh  of  October, 
1707.    Read  his  adiaiimn.    la  it  «ijfinim»t  t 

Craiuiou.  Yea. 

Atiociate  reads : 

"  Uaiti»irs,  u,  95  OdalMr,  1707.  At  th* 
same  cnjrt  Rirhard  Hudson,  John  Gecry  V- 
Jobannis,  et  Tbomaa  Gyles,  wet*  iwttD  fl<ae- 
men  nfthis  town  and  port,  for  their  scvenlflMs 
rullnwin;,  *is.  Riehard  HsdaMi,  tS*  Ad.  Jofe* 
Gecry,  as  eUest  aoa  of  ■  firasmsn,  fi(.M.  »mt 
Tbomas  Giles  13i.  *J.  mart  tolUo." 

Hr.  CUrkt.  He  ms  bMHixod  the  9th  sf 
April,  1683.  Read  tbe  oettiflBate.  Jsiieu< 
nuned  ? — Craiwtoa.  Yes,  .     ' 


■^ 


Attociote  Tcadi : 

"  Hrraorandum,  The  5th  day  of  Jannsry; 
1694,  before  Hr.  Slayor,  and  three  jurats, 
there  came  Jejiery  Glvde,  John  Huisey,  jon. 
and  Henry  Barry,  sna  erSTcd  to  be  sdmitted 
into  tlie  freedom  of  this  town  and  port  of 
HastinKs;  and  they  were  accordingly  admitted 
inio  thu  freedom,  and  took  the  oaths  of  freemeo, 
and  also  the  other  oaths,  and  kissed  the  mayor's 
right  cheek,  more  loUto,  and  for  tbeir  fine*  Mid 
severally  as  follows,  riz.  ibe  said  Jeffery  OMe 
13«.  4J.  the  asid  John  Huasey,  b^g  the  eluest 
son  of  a  freeman,  6i.  8d.  sod  tbe  Mid  BcniT 
Swry  13i,  i4,  utr'  cosMrsr'.'; 


'^  Hartinga,  u.  April  0,  1683.  John,  tlw 
■OB  of  John  Ooery,  and  Bfasbeth  h>>  wife,  ««•■' 
hsptisad." 

'SirT.  Jhuy.  Hy  ktrd,  Ibe  iMXl  iuttoet  ii 
William  Shorter  ■nd  JsMb  Fsntley,  admitltd 
lhellthorAiigHi,1791.  Read  tbsr'~'"-'— 
Is  it  a  true  oopy  F— CrdMrion.  Yss, 
.dffociate  reads: 


Jacob  Fanlley,  were  admitted  iud  sworn  ftw 
meo  and  oomfasroaa,  by  tbe  mayor  and  sstoral 
of  Ibe  jiitals,  acoording  to  Ibe  ancient  eiww 
aBdns,fbrtbeirserersl&nesMlawtng;  WO- 
liam  BfaoTter,  as  eldest  aon  of  ■  frscman  6l  U. 
John  Head  13i.  *d.  John  Hsrawn  at.  ad,  «id 
Jacob  Fantley,  ss  ekkst  son  of  s  fiwwinii 
6*.  Si- 
Sit  T.  Abney.   My  lord,  William  Ekxtar 
was  baptised  tbe  90tli  of  Jane,  1689.    BtU 
his  certifiesle.    la  it  "^ni'i^  t 
CretuloH,  Yes. 
.iJJMCtole  lesdf : 

"  Hastinga,  ».  June  99,  1689.    BsptiM^ 
William,  ton  of  William  Shorter." 

Sfa-  T.  Abiuy.  My  letd,  we  ban  nsay  mora' 
entriet,  not  distinguisfaiiig  between  eons  ant 


Robert  Evemden  sworn. 

Kr  T.  Aimey.  How  old  sra  you  F 

fwradeii.  Sixty-fi^ysarsold. 

Hr.  Lucy.  Was  Toor  fathw  a  fieenuB  ot 
HastiDKs  P— iAMTXdM.  No. 

Sir  r.  ^iaey.  Where  were  yon  bom  ? 

fMTMfai.  At  Robeftabridge,  15  HiBes  flms 
Hastings;  bat  I  Iwe  Ur^  if^  ywn  is 
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Sir  T.  jSmiy.  What  do  you  know  of  the 
^itttom  in  Uastings,  as  to  what  wht  the  eldest 
0DOS  of  freemen  hare  to  their  iipee£mit  P 

Evemden,  I  have  heard  gentlenieD  ny— •! 
knew  no  otherwise — 

I9ir  21  Abney.  Who  ha?e  you  heard  say  P 

Evemden.  1  hare  heard  Mr.  Thomaf  Aloore 
and  John  Moore,  who  were  both  justices  of 
peace,  and  jurats. 

Seij.  Eyre,  My  lord,  here  is  a  man  prompts 
this  witness. 

Lord  Mardwkhe.  Let  him  go  on  the  other 
fide. 

Att,  Oen,  Viy  lord,  I  apprehend  this  is  not 
cndenoe. 

Mr.  Sirangt.  Yon  say,  yon  Kfed  fifty  years 
in  Hastings,  and  knew  Thomas  Moore  and 
John  Moore,  jostiees  of  the  peace,  and  jurats ; 
fife  ny  lonl  and  the  jury  an  aooonnt,  what 
you  have  heard  them  say  in  relation  to  the 
tight  .of  eldest  sons  of  freemen  to  be  free. 

Evemden,  I  heard  them  say,  that  the  eldest 
rrti  of  a  freeman  had  a  right 

Mr.  Strange.  Where  must  they  be  bom  P 

Evemden.  Bom  in  town,  to  be  sure. 

•  Mr.  Strange,  Whether  must  they  be  bora 
^fore  their  &hers  ware  made  free,  or  idta*  P 

Evemden,  They  must  be  bom  in  their 
^hers  freedom. 

•  Mr.  Strange,   What  fine  do  they  usually 
^Vf^^Evemden,  Six  and  eight  pence. 

Mr.  Strange*  Did  you  e? er  know  an  eldest 
aon  of  a  freeman,  during  the  50  years  you 
ksTe  lif ed  in  Hastings,  roused  P 
"^  Sverkden,  Soaoedid  not  require  it. 

Mr.  Strange,  Was  any  body  denied,  that 

Far  demanded  it  P 
'  Lord  Hardwieke,  He  only  tells  yon  what  he 
luard  the  Moores  say,— —You  say,  you  had 
tbiaconfenation  with  John  Moore,  siod  he  was 
a  justice ;  what  did  he  tell  you  P 

Evemden,  He  told  me,  that  the  eldest  son 
aC  a  freeman  had  a  right. 

Lord  Hardwieke.  Was  John  Moore  a  jurat  P 

Evemden,  Yes,  my  lord. 

JLord  Hardwieke,  And  these  two  men  told 
f&UL  tbisP — Evemden,  Yes,  my  lord. 

Mr.  Strange,  How  long  ago  is  it  that  they 
fold  you  this  f^^Evemden,  I  cannot  tell. 

Ihlr.  Strange.  But,  according  to  your  me- 
Morr,  how  long  do  yon  think  it  may  be  P 

Evemden,    it  was,  I  belie? e,  in  the  last 
fciog'a  ralga,  or  quaen  Anne's,  that  they  spoke 
ill  1  cannot  tell  to  a  year. 
-  Mr.  ^Uramge.   Hare  you  seen  them  lately  P 

Moemden.  No. 

Mr.  Strange,  Within  SO  Or  30  years  P 

Evemden,  Yea. 

Mr.  Stnmge.  Did  both,  or  one  of  them, 
Aention  this  r  And  bow  kwg  is  it  smee^  ac- 
cording to  the  best  of  your  remembrance  ? 

E^aiklen,  Aboot  ten  or  a  docen  years  9f0, 

Mr.  Strange.  Had  you  any  ^ouTersatioa 
qritk  any  other  freeman  about  tnis  right  P 

Svermden.  Yes,  with  Robert  BaitSotomaw. 
tiMt*  Strange.  Was  he  a  fteeman  P 

Mnrudtn.  Y«(  ba  bad  been  mayior. 


Mr  Strange.  What  haTo  yon  heard  him  say 
aboot  this  right  P 

Evemden,  I  bsTe  heard  him  say,  the  ddesi 
son  of  a  freeman  bad  a  right. 

Mr.  Mar$h,  Do  yon  know  Dr.  Fiat  ?  Dur- 
ing so  many  years  as  you  li? ed  in  Hastings^ 
do  you  remember  him  to  say  any  thing  about 
the  right  of  eldest  sons  P 

Etimden,  He  has  been  dead  some  time. 

Mr.  Marth,  What  was  he  ? 

Evemden,  He  was  a  doctor,  and  mayor  of 
the  town. 

Mr.  Marsh.  Did  he  erer  say  any  thing  te 
you  about  this  right? 

Evemden.  No,  not  that  I  remember. 

Mr.  Strange.  Daring  the  50  years  yo« 
lifed  in  Hastings,  what  was  the  general  re- 
port there  concerning  the  right  of  ddest 
sons,  that  what  they  informed  you  aboot  it 
was  trae  P 

Evemden,  I  ne? er  heard  any  body  say  but 
that  they  bad  such  a  right. 

Mr.  Clarke.  How  old  were  Robert  Bartho- 
lomew and  the  two  Moores  when  you  heard 
them  say  this  P 

Evemden,  They  were  ?ery  ancient  men. 

Att,  Oen,  You  know  nothing  of  your  own 
knowledge ;  it  is  only  by  bear-say  P 

Evemden.  No. 

Att,  Gen.  What  <lid  you  hear  them  say ;  i^ 
was  only  io  general  P 

Evemden.  That  the  eldest  son  of  a  freeman 
had  a  right. 

Att.  &en.  Was  it  to  the  eldest  son  of  a  free* 
man  generally,  without  confining  it  to  being 
bora  within  the  borough,  or  to  any  particuUr 
caseP 

Evemden,  They  said,  that  the  eldest  son  of 
a  freeman  had  a  right. 

Att,  Gen,  Are  you  sure  they  conBned  it  to 
the  eldest  son  of  a  freeman  ?  Did  they  say 
nothing,  that  all  the  sons  had  a  right  ? 

Mr.  Strange.  If  all  the  sons  hare  a  right^ 
then  an  eldest  son  has. 

Lord  Hardwieke,  Mr.  Evemden,  you  said, 
they  must  be  bora  in  the  town  during  the 
fiobers  freedom ;  did  Thomas  Moore  or  John 
Moore  say  whether  they  must  be  born  im 
Hastings,  or  af\er  their  fathers  freedom  P 

Evemden.  No,  my  lord. 

Lord  Hardwieke.  Then  why  did  yon  sav 
that?  J         J         J 

Evemden,  They  said,  that  the  eldest  son  of 
a  freeman  had  a  right,  if  any  bodv  bad. 
'   Several  OmnteL  Ay,  if  any  body  bad  ! 

Lord  Hardwieke,  What  is  the  right  of  fkae- 
domP 

Evemden,  None  at  all,  but  by  the  election 
of  the  mayor  and  jurats. 

Sir  T.  Abnw,  They  are  glorious  fellows  1 

Mr.  Lacy,  Did  Moore  say  any  thing  of  re- 
sidence P—JSvfmiJen.  No. 

John  CcuMeni  sworn. 

Mr.  Strange.  How  old  are  you,  Mr.  Coi- 
lens  P— CoMAmf.  About  sixty. 
Mr.  iS(rait|^e.  Wbeta  were  you.  bora  P 
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Coment.  In  Hastioft,  and  bate  lived  all  my 
time  there. 

Jtt.  Gen.  Was  your  fiuber  a  fraemao  ? 

Cotactii,  No. 

Mr.  Strange.  Daring  all  that  time  you  have 
lived  in  Ua«tiog^»  what  have  you  branl  any 
ancieat  people  vay  ooaceroing  the  right  of 
eldest  sons  to  be  tree  ? 

Omsttnt.  1  have  heard  several  ancient  petiple 
aay,  the  eldest  sou  ot  a  ireeman  bad  a  right  by 
bis  father's  charter. 

Sir  r.  Ahney,  Did  you  hear  them  aay  any 
tbinir»  where  lie  was  to  he  born  P 

Couxcnt,  1  cannot  tell ;  but  they  said  he 
bad  a  right  by  his  father's  charter. 

Sir  2'.  Abney.  What  it  a  charter  ? 

CoiuvRi.  1  take  it,  his  lather  was  to  be  frc« 
first. 

8ir  r.  Akney.  Can  yon  recollect  the  names 
of  any  ancient  inhabitants  you  have  heard  say 
this? 

CouMtnt.  Yes ;  I  lived  with  Dr.  Fiat  when 
he  was  mayor,  and  was  to  and  fro  with  him  ; 
and  1  heard  him  say,  the  eldest  son  of  a  free- 
jnan  had  a  riij^ht  by  his  father's  charter. 

ISir  r.  Abncy,  Did  you  hear  any  others 
aay  so? 

'Couxtnt.  Yes ;  several  others,  both  Thomas 
jmd  John  Moore,  jurats. 

.  Sir  r.  Ab%ey.   Have  you  heard  any  others 
■ay  so? 

Couaeni.  I  have  heard  it  from  several  others ; 
but  I  cannot  recollect  their  names. 

Sir  r.  Abney,  Did  you  ever  know  the  eldest 
0OD  of  a  freeman  refused  ? 

CotociK.  No,  not  till  1  heard  of  the  plaintiff 
Moore's  being  refused. 

Sir  T.  Abn^.  Not  tiH  you  heard  of  the 
plaintiff  Moore!  They  are  an  ancient  family 
m  Hastings,  i  think? — C-ouient,  Yes. 

Mr.  Marth,  Bly  lord,  this  1}t,  Fiat  was 
mayor;  he  was  town- clerk  and  doctor,  and 
hacl  the  records  of  the  town  in  his  custody 
when  mayor,  and  must  know  the  custom.  He 
was  a  jurat  in  1691. 

Serj.  Eyre,  Mr.  Evonden,  suppose  a  free- 
van  has  several  sons,  are  all  theae  anus  enti^ 
tied  as  well  as  the  eldest  ? 

Evernden,  1  cannot  say. 

Serj.  Eyre,  Did  you  ever  know  a  younger 
■on  revised  ? 

Drew  ShengUton  sworn. 

Lord  Hmrduicke,  Uow  old  are  you,  Mr, 
Shengleton  ? 

Skengleton,  Sixty- nine  years  of  age. 

Mr.  Strange,  How  long  have^yon  lived  in 
Hastings  ? 

Shengleton.  I  have  lived  sixty  years  in 
Hastings,  in  the  town. 

Mr.  Strange,  What  is  the  usage  and  right 
there  of  freemen's  eldest  sons  ? 

Shengleton,  I  was  not  bom  there,  though  I 
Was  a  child  when  I  went  to  live  at  Hastings. 

Mr.  Strange,  Do  not  you  know  what  the 
custom  and  usage  is  there  ? 

Shengleton.  k  hare  heard  sayt  the  eUest  aoos 
liadaright 
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Mr.  Strange,  Who  has  told  yen  F 

Shcugieton,  I  cannot  nouiinaie  tbemt  they 
were  so  nuuy ;  but  I  can  tell  it  is  a  diacourae 
among  a  great  many  people. 

Mr.  Strange.  Was  it  the  comnMm  report^ 
when  yon  v^ent  to  H»e  in  Haadngai  and  s«ttee, 
tliat  the  eldeikt  sons  of  freemen  bad  a  right  F 

Shengleton,  So  far  as  J  have  heardi  it  wasr 

Mr.  Strange,  Did  you  ever  know  aa  cldsit 
aon  retuKCil  ? 

Shengleton,  I  know  nothiog  about  it. 

Mr,  Strange.  Have  you  hwd  any  anciciit 
people,  that  are  dead,  talk  about  it  ? 

Shengleton,  I  cannot  remember. 

Mr.  Strange,  Have  not  you  heard  tliem  aay^ 
that  the  ekkst  son  of  a  freeman  had  a  right  F 
Have  not  you  heard  your  motlier  say  ae  F 

Shengleton.  She  told  me  my  fatW  wee  a 
freeman. 

Mr.  Strange,  When  waatbatF 

Shengleton,  When  I  was  a  cbiU. 

Mr.  Strange,  What  did  she  tell  you  dee  F 

shengleton,  1  have  heard  my  mother  aay, 
that  the  eldest  aen  of  a  freeman  was  to  be  ftee, 
and  that  my  elder  brother  had  a  right. 

31r.  Strange.  Waa  your  elder  brathcr  a 
freeman  ? — ^engUton.  "No. 

Mr.  Strange,  Why  had  he  it  not  F 

Shengleton,  My  mother  said,  she  had  loeft 
my  fatber'a  frayche  er  charter,  and  that  va0 
the  reason ;  and  she  said,  her  son  should  gis 
into  the  hall,  and  demand  it. 

Mr.  Strange,  How  came  she  to  say  so  F 

Lord  Hardwicke.  Uow  Uoff  is  it  smce  yoi« 
heard  this  discourse,  that  Ireenien'a  eldesC 
sons  had  a  right  ? 

Shengleton.  It  is  many  years ;  I  caAoet  tell 
exactly  how  many. 

Lord  Hardwicke,  How  many  do  you  think  9 
Is  it  ten,  or  twelve,  or  twenty  years  back  F 

Shengleton,  Yes,  it  is  full  90  years  back. 

Mr.  Clarke.  Did  you  never  hear  the  report, 
when  you  were  a  young  man,  that  the  eideal 
sous  of  freemen  had  a  right  ? 

Shengleton.  Yes;  but  I  cannot  nominate 
them. 

Mr.  Clarke,  You  cannot  name  one  persoe 
that  ever  said  so? — Shengleton,  No. 

John  Boykett  sworn. 

Mr.  Marih,  Mr.  Boykett,  how  old  itre  you  7 

Boykett,  Turned  of  sixty. 

Mr.  Mmnh.  How  long  have  yon  knowt 
Hastings? 

Boykett,  I  was  .bom  there,  and  have  lived 
almost  all  my  time  in  Hastings. 

Mr.  MarA.  I  would  ask  you,  within  your 
time,  what  have  you  known  to  be  tbr.euiitum 
with  regard  to  the  admitting  of  freemen  ?  W  he- 
ther  an  eldest  son  is  intiiled  ? 

Boykett.  I  have  heani  it  among  the  freemen. 

Lord  Hardwicke.  Who  have  yon  heard  aay 
ao,  do  you  remember  F 

Boykett,  My  lord,  I  cannot  B|ieak  posa» 
lively  til  particular  persons. 

Mr.  Marih.  Did  you  know  Dr.  Fiat,  tlM 
two  Ur«  JUkMireii  and  Mr.  BartfaoliMMv  F 
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Bo^kett.  Ycf .  ^ 

Mr.  Manh,   Did  yoo  ever  tfpeak  wUb  them 
ftbout  itf 


Bayhfiti.  I  asked  to  be  made  free  myself,  in     for  ten  years ;  Was  it  twenty  years  ago,  that 


conrt. 

Mr.  Mnrth Mlow  eanto  you  to  ask  it? 
'   Bcykett,   1  asked  it  as  a  farour,  but  it  was 
not  granted. 

Mr.  Marsh,  When  was  it,  and  who  did  yon 
•skit  of? 

Bcifkett,'!  asked  it  of  Thomas  LoTell,  about 
fbkiy  years  ago :  He  was  a  freeman  and  mayor. 
Jlr.  Marsh.  Did '  you  go  into  the  court-nail 
toaskitr 

Boykett,   Yes. 

Mr.  Marsh,  Was  any  thing  said  to  you  in 
relation  to  yonr  being  admitted  P  How  kmg 
Mgo  was  it  ? — Boykeit,  Forty  years. 

Mr.  Marsh.  What  did  they  say  to  you,  upon 
vour  asking  to  be  admitted  ? 

Boykett.  I  a&ked  to  be  admitted  to  the  free- 
dom, as  a  favour ;  and  that  they  would  be  so 
good  as  to  admit  me.  Some  were  for  my  being 
made  free,  particularly  Mr.  Clifbi,  a  justice. 

Mr.  Marth,   Was  your  father  a  freeman  ? 

Bojfkelt,  No.  But  the  mayor  Mid,  I  should 
not  l>e  admitted,  because  I  was  a  dissenter: 
And  then  Waller,  the  town-clerk,  asked  the 
tnavor,  whether  I  was  the  son  of  a  freeman  ? 
aiiff  the  mayor  answered,  I  was  not:  And  then 
Waller  saidf  to  the  mayor,  then  do  as  you 
please;  and  the  mayor  said,  he  would  not 
admit  a  dissenter  for  40/. 

Lord  Hardwicke,  What  did  Waller  say  upon 
that?  ^   ^ 

Bqykett,  My  lord,  the  mayor  said,  they 
would  not  make  a  dissenter  free  for  40/.  And 
then  the  town-clerk  asked  the  mayor,  whether 
be  was  the  son  of  a  freeman  ?  To  which  the 
mayor  said,  He  was  not.  And  then  Waller, 
the  town- clerk,  said,  then,  Mr.  Ikfayor,  you 
may  do  as  you  please. 

Lord  Hardwicke.  What  did  yon  understand 
by  those  words  ? 

Boykett,  I  understood  by  them  words,  that 
if  my  father  had  been  free,  f  should  haTe  had  a 
freedom. 

Att,  Gen,  How  many  children  had  your 
father? — Boykett,  Several. 

Att,  Gen,  Were  you  the  eldest? 

Boykeit,  Yes,  and  served  my  time  in 
Hastings. 

Att.  Gen,  Did  you  know  John  Medhurst, 
any  thing  of  his  having  a  son  ? 

Boykett,  Yes,  he  had  a  son  bom  in  his 
mayoralty. 

Att.  Geri,  Was  it  his  first  son  ? 

Boykett.  Yes. 

Ait.  Gen,   Did  he  desire  to  be  made  free? 

Boykett.  Yes;  he  asked  for  his  freedom  in 
court,  when  I  was  present. 

Att.  Gen,  Was  he  made  free? 

Boykett,  Not  at  that  time  ;  I  heard  them 
disputing  about  it. 

liortt  Hardwicke.  How  long  ago  was  that? 

Boykett,  1  cannot  tell,  my  kvd. 

liord  Hardwicke,  Was  ii  {Sboi  ytam  ajgo. 
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Boykett,  I  cannot  say  certainly ;  but  I  bf  • 
lieve  thereabouts. 
Mr.  Strange,  You  have  set  up  this  exclusion 


his  father  was  made  free? 

Boykett,    I  cannot  say. 

Mr.  Strange,  How  long  hn  he  been  deadf 

Boykett,  About  eight  years* 

Mr.  Strange,  How  many  years  before  he 
was  dead  was  it,  that  the  son  asked  to  be  mada 
free  ?  Was  it  seven  or  eight  years? 

Boykett,  I  cannot  say. 

Mr.  Strange,  Is  theson  a  freeman  now?    * 

Boykeit,  He  lias  not  his  freedom. 

Serj.  Eyre.  How  long  was  it  before  Med- 
hurst's  death,  aceordrog  to  your  best  recollec- 
tion, that  he  applied  to  have  his  freedom  ?  Was 
it  four  or  five  years  ? 

Boykett,  Nedhnrst  the  father  died  about 
eight  years  ago ;  I  cannot  say  bow  long  since 
the  son  demanded  his  freedom. 

Lord  Hardwicke,  Can  you  recollect  about 
what  time,  according  to  the  best  of  your  re- 
membrance? 

Boykett,  Not  a  greet  while,  my  lord,  before 
the  father's  death. 

Lord  Hardwicke,  Wat  it  two,  or  three,  or 
five  years  ? 

Aykett,  Not  ^ve  years,  my  lord. 

Mr.  Clarke,  You  say,  Mr.  Boykett,  Med- 
hurst was  refused  his  freedom ;  What  was  the 
reason  ?  Was  he  bom  within  tb%  liberties,  and 
afler  his  father  was  made  free? 

Boykett,  Yes,  during  the  time  be  was  mayor. 

Mr.  Clarke,  Was  he  bis  eldest  son? 

B6yhett,  He  was  his  only  son. 

Mr.  Clarke,  Who  was  miayor  when  he  wis 
refused  ? — Boykett,  I  cannot  say. 

\jtvriL  Hardwicke,  He  does  not  remember. 

Joan  White  sworn. 

Mr.  Clarke,  Doyoo  know  Hastings? 

Mrs.  White,  Yes. 

Mr.  Clarke,  How  long  have  you  known  itf 

Mrs.  White.  All  my  yeani. 

Air.  Clarke,  What  age  are  yon  ? 

Mrs.  White,  f  am  sixty -two  years  old« 

Mr.  Clarke.  Do  you  know  what  \g  the 
custom  of  making  frte  in  Hastings,  whether 
the  eldest  son  has  a  right  ? 

Mrs.  White.  I  heard  my  father  say,  that  the 
eldest  son  had  a  right. 

Mr.  Clarke,  Was  he  a  freeman? 

Mrs.  White.  Yes. 

Lord  Hardaicke.  Speak  out ;  speak  to  that 
gentleman. 

Mr.  Clarke.    Is  your  father  living,  or  dead  ? 

Mrs.  White.  Dead. 

Mr,  Clarke,  Tell  the  Conrt  what  von  hava 
heard  him  say  about  the  right  of  freemen'a 
eldest  sons. 

Mrs.  White,  I  heard  him  say,  they  had  a 
right. 

Sir  T.  Ahney,  What,  that  freemen's  eldest 
soOs  had  a  right?— Mrs.  Wlute,  Yes. 

Sir  T,  Abnev.  .Have  yon  ever  heaH  any  bodjp 
else  say  any  thing  about  it  f-^Mn,  White^  No. 
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Sir  r.  Abney.    Did  you  never  htar  yoor 
mother  say  auy  thing  about  it  ? 
Mrs.  White.  No. 

Anne  Sargent  sworn. 

Mr.  Clarke.  Do  you  know  the  town  of 
Hantin^  ? — 3Ir8.  Sargent.  Yes. 

Mr.  Clarke.  How  old  are  you  ? 

Mrs.  Sargent.  I  am  sixty- ihree  years  old. 

Mr.  Clarke.  How  long  bare  you  iiTed  in 
Hastings  ? 

Mrs.  Sargent,  I  have  lived  there  always,  and 
was  born  there. 

Mr.  Clarke.  Have  tou  heard  any  disconrse 
concerning  the  rigiitoftreedoin  in  that  town  f 

Mrs.  Sargent.  I  hare  heard  Mr.  John  Ste* 
▼ens,  who  was  several  times  mayor  of  Hast- 
ings, say 

'  Mr.  Clarke.    Is  he  living  or  dead  f 

Mrs.  Surgent.  He  is  dfad. 

Mr.  Clarke.  What  did  lie  say  eonceming 
the  right  of  freedom  ? 

Mrs.  Sargent.  That  it  belonged  to  the  eldest 
sons  to  he  freemen. 

Mr.  Clarke.  Have  you  heard  any  body  else 
say  so  ?— 3Ir8.  Sargent.  No. 

Mr.  Clarke.  Have  not  you  been  married? 

Mn*.  Sarrent.  Yes. 

Mr.  Clarke,  Have  not  you  heani  yoor  bus* 
banH  say,  that  it  belonged  to  the  eldest  sons  to 
be  made  free  ? 

Mrs.  Sargent.  Yes,  he  has  said  the  lame. 

Mr.  Clarke.  Was  the  common  re^iute during 
your  time,  that  the  eldest  sons  had  m  right? 

Mrs.  Sargent,  Yet. 

Mr.  Clarke.  Was  it  ever  dispoted,  that  they 
bad  that  right  ? — ^Mrs.  Sargent.  No. 

Mr.  Clarke.  And  you  heard  Stevens  the 
mayor  say,  that  the  eldest  sons  bad  a  right,  se- 
veral times  l* — Mrs.  Sargent,  Yes. 

Svmnnah  Medhunt  sworn. 

VIr.  Filmer.  How  old  are  you,  Mrs.  Med - 
burst? 

Mrs.  Medhunt  T  am  56  years  of  age. 

Mr.  Filmer.  Have  not  you  been  Mrs. 
ma\'orc8s  ? — Mrs.  Medhunt.  Yes. 

Sir  T.  Abney.  Who  have  theriglit  in  Hast- 
ings to  be  freemen  ? 

Airs.  Medhunt.  All  the  sons  of  freemen. 

Sir  T.  Abney.  Has  not  the  eldest  son  a 
right  ? 

Mrs.  Medhunt.  Yes;  f  have  heard  my 
husband  sav,  they  could  not  deny  him. 

Sir  T.  Abney.  Have  you  heard  him  say  so 
more  than  once  ? 

Mrs.  Medhunt.  Yes ;  T  have  heard  him 
say  so  ofUn. 

Sir  T.  Abney.  Pray,  Mrs.  Medhurst,  during 
your  time,  was  it  the  common  reputation,  that 
the  eldest  son  of  a  froeman  had  a  right  ? 

Mrs.  Medhunt.  Yes. 

Sir  T.  Abney.  Where  w?rc  they  to  be  bom? 

Mr^.  Medhurst.  In  the  town  ;  it  was  not  so 
much  denied  then:  if  it  v\ as  required,  they 
WQ«ldaoit.  ^ 


Case  afHemrtf  Moore,  [8M 

Sir  T.  Abney.  Have  yoo  ever  known  an 
eldest  son  denied?— Mrs.  Medhunt.  Yea. 

Sir  T.  Abney.  When?  Was  it  within  twentj 
years? 

Mrs.  Medhurst.  I  cannot  say  when.* 

Att.  Cen.  How  many  years  is  it  since  tlio 
first  eldest  son  was  denied,  that  you  know  of  F 
Was  it  twenty  years  ago  ? 

Mrs.  Medhunt.  I  do  not  know. 

Att.  Gen.  Mention  the  name  of  an  eldest 
son  that  you  know  has  been  denied  ? 

Mrs.  Medhurst,  The  eldest  son  of  Mr.  Med- 
hurst. 

Att.  Gen.  How  long  ago  is  that  ? 

Mrs.  Medhurst.  I  cannot  tell. 

Lord  Hardvicke.  Is  yoor  husband  living, 
Mrs.  Medhurst? 

Mrs.  Medhurst.  No,  my  lord ;  my  hosband 
has  been  dead  a  great  many  years. 

Lord  Hardwire.  Did  you  ever  know  any 
body  denied  before  ?  Was  it  in  your  husband's 
mayoralty  that  this  nerson  wss  denied  ? 

Mrs.  Medhurst.  No. 

Lord  Hardvicke.  Was  it  before  or  affWr  yoor 
linsband's  death,  that  Mr.  Medhurst  was  de- 
nied? 

Mrs.  Medhunt.  It  was  since  my  hosband'a 
death,  my  lord. 

Seg.  dinner.  You  have  a  hosband  noWi 
have  you  not?  ^ 

Mrs.  Medhunt.  I  hope  so,  and  a  good  ont 
too. 

Serj.  Skinner.  You  will  be  lady  mayorett. 
again  then. 

Serj.  Eyre.  Mrs.  Medhurst,  I  would  ask 
you,  whether,  when  you  first  knew  Hastings, 
they  did  not  admit  every  body  on  payment  (Sa 
fine  of  6i.  Qd.  ? 

Mrs.  Medhurst.  I  do  not  kndw. 

Mr.  Strange.  My  lord,  we  shall  trouble  your 
lordship  with  but  one  witness  more.  Call 
Thomas  Colebrand. 

2'homas  Colebrand  sworn. 

Mr.  Strange.  -Yon  are  not  a  freeman  of  ^ 
Hastings,  are  you  ?— Colebrand.  No. 

Mr.  Strange,  Have  not  you  been  apprentice 
there  ?  How  old  are  you  ? 

Colebrand.  1  am  about  80  years  old,  and 
was  apprrntice  there  about  60  years  ago. 

'hlr.  Strange.  Have  you  been  acquainted 
there  ever  since  ? 

Cvlebrand.    Yes ;  I  live  about  sixteen  miles  - 1 
from  Hastings,  and  go  to  and  fro  frequently 
there. 

Mr.  Strange.  Do  you  know^  what  is  tbe 
usage  or  cu&tom,  as  to  the  ailmitting  of  firee- 
men? 

Colebrand.  Yes  ;  tliat  freeraen^s  eldest  soni 
were  intituled  to  freedoms. 

1^1  r.  Strange.  Were  they  to  be  bora  wkliin 
the  town  ? 

Colebrand.  I  never  knew  nor  heanl,  that 
being  born,  within  the  town,  or  at  a  dutanoe^ 
made  any  difference. 

Mr.  Strange.  Had  you  any  disooorae  wUk. 
any  ancient  people  about  this  matter? 
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CfMrand.  Yea,  l 

Mr.  Strange.  What  account  did  you  receWe 
firomthemf 

CoUbrantL  That  the  eldest  sons  of  freemen, 
tmly,  had  a  right  to  freedoms. 

Lord  Hardwicke,    Who  have  you  heard  s^y 

0OP 

Colebrand.  Old  WaHer,  the  town-clerk. 

Lord  Hardwicke,  Who,  hare  you  heard  say 
M  beiideif 

Colebrand,  One  Thomas  Lovell,  and  Tho- 
ntii  Rainolds ;  he  was  a  mayor ;  and  I  hare 
beard  the  mayor  and  jurats  say  so  several  times. 
— T  am  not  ahle  to  stand. 

Mr.  Strange,  My  lord  will  give  you  the  li- 
liert?  to  rejKwe  yourself  nfx>n  that  stool. 

(Saiebrand,  I  remember  one  Medhurst  de- 
manded bis  freedom. 

Lord  Hardwicke,  How  long  ago  was  that  t 

Colebrand,  About  60  years. 

Ym^  Hardwicke,    What  passed  upon  that  ? 

Mr.  Strange.  Was  he  the  son  of  a  freeman  ? 

Colebrand,  Yes.  I  cannot  recollect  what 
the  dispnte  was ;  but  they  put  him  by  at  first 

Mr.  Strange,   What  was  the  reason  given  ? 

Colebrand,  I  do  not  know ;  I  was  not  in . 
cmrt. 

Mr.  Clarke,  You  say,  he  demanded  his 
freedom ;  Do  you  know  upon  what  right  he 
demanded  it  f 

Lord  Hardwicke,  How  came  you  to  know 
that  Medhurst  demanded  bis  freedom  P 

Col^rand.  My  uncle  Lovell  was  then  mayor, 
and  he  told  me  so. 

Att,  Gen,  My  lord,  the  witness  speaks  to  a 
particular  custom  only ;  T  submit  it  to  your 
lordship,  whether  this  evidence  of  a  particular 
fact—  e 

Lord  Hardwicke,  I  think  it  is  evidence  to  a 
general  right,  and  not  to  any  particular  cus- 
toin. — What  did  your  uncle  Lovell  say  f 

Colebrand,  That  it  was  an  ancient  right, 
that  freemen's  eldest  sons  should  be  made  free. 

Lord  Hardwicke,  How  came  there  to  be  a 
dispute  about  this  matter  ?  Did'your  uncle  Lo- 
▼eH  tell  you  any  thm^  about  it  P 

Colebrand.  He  said,  that  Medhurst  came 
and  demanded  his  freedom. 

Lord  Hardwicke,  How  did  yon  know  after- 
wards that  Medhurst  was  made  free  P 

CcMfrand,  Bedause  I  afWwards  saw  him 
among  the  freemen,  at  the  election  of  one 
Moatz  to  be  a  member  of  parliament.  He 
voted  in  the  election. 

Mr.  Strange.  This  Rainolds  was  old  Rain- 
olda  the  town-deric,  who  was  admitted  the  S7th 
ef  May,  1669.  He  is  the  15th  man  we  spoke 
to. 

Sir  T.  Ahtev.  My  lord,  the  13th  of  March, 
1674,  this  John  Medhurst  w^  admitted. — 
Read  the  entry  of  his  admiasMn,  Is  it  a  true 
eopyP — Cranston^  Yes. 

.iisfocMi/e  reada : 

«  Hastings,  m.  March  IS,  32  Car.  9, 1674. 
In  fall  court  then  and  there  holden,  before  the 
Mid  myor  tod  jwatii  came  John  Medhunt, 


eldest  son  of  Nicholas  Medhurst,  late  a  freeman 
of  Hastings  aforesaid,  and  prayed  to  be  made 
free  of  the  liberties  of  this  town ;  iit  hereunto  he 
is  admitted,  took  his  oath,  and  kissed  the 
mayor's  cheek,  more  soUto,  and  paid  6t^  Bd.  to 
the  chamberlain  for  his  fine." 

Sir  T.  Abney.  My  lord,  we  shall  not  trouble 
your  lordship  to  give  any  further  evidence. 

Att.  Gen.  May  it  please  your  lordship  and 
you  gentlemen  of  the  jury  ;  I  am  counsel  in 
this  case  with  the  defendants :  and,  notwith- 
standing the  long  evidence  you  have  heard,  we 
doubt  not  but  the  defendants  will  make  it  ap- 
pearf  to  your  entire  satisfaction,  that  they  have 
no  other  view  in  defending  this  suit,  but  as  by 
their  oaths  they  are  obliged  to  support  the  an- 
cient rights  of  the  corporation,  aud  prevent  in- 
novations there ;  of  which  this  pretended  right 
of  the  plaintiff  will  appear  to  he  one.  And, 
gentlemen,  the  single  question  you  are  now  to 
try  if.  Whether  there  be  such  a  right  in  thei 
town  and  port  of  Hastings,  as  the  plaintiff  haa 
6et  forth  in  the  Mandamus,  as  the  foundation 
of  his  claim  to  be  free  of  this  town  and  port, 
which  he  insists  belongs  to  him  P  And,  gentle- 
men, as  the  whole  depends  upon  this.  Whe- 
ther he  has  proved  the  right  in  the  manner  ha 
haa  laid  it  in  the  Mandamus;  it  will  be  proper 
to  state  the  custom  to  you,  and  then  to  observe, 
how  far  the  evidence  that  has  been  given  b^ 
the  plaintiff  haa  supported  his  right,  as  It  la 
laid  in  the  Mandamus  P 

And,  gentlemen,  as  the  plaintiff  has  laid  it, 
four  things  are  necessary  to  give  a  man  a  right 
to  a  freedom  in  Hastings : 

1st,  He  must  be  an  eldest  son.  It  ta, '  every 
person,  being  the  eldest  son  of  a  freeman — * 

9dly,  He  must  be  bom  in  the  town.  *  And 
born  within  the  said  town  and  port.* 

Sdly,  It  most  be  afler  the  admission   and 
swearing  of  bis  father.    For  it  is  said  in  the 
Mandamus  that  the  plaintiff  has  a  right  in  re-^ 
spect  thereof;  and  also, 

4thly,  Upon  paying  a  reasonable  fine,  to  be 
admitted  and  sworn  into  the  place  and  office  of 
one  of  the  freemen  of  the  said  town  and  port. 

So  that,  gentlemen,  these  four  things  are  aet 
forth  in  the  Mandamus,  and,  as  they  allege^ 
must  concur,  and  are  necessary  to  give  a  man 
a  right  to  a  freedom  in  Hastings :  for  it  is,  in 
respect  thereof,  and  also  upon  paying  a  reason- 
able fine,  that  he  is  to  be  admitted  and  sworn 
into  the  place  and  office  of  one  of  the  freemen 
of  the  said  town  and  port. 

If  therefore,  gentlemen,  any  of  these  four 
things,  which  they  have  laid  as  necessary,  or  if 
one  of  these  things  laid  as  necessary,  they  have 
failed  in  the  proof  of ;  for  the  right  they  lay  is 
in  respect  thereof;  my  lord,  I  say,  if  every  on« 
of  these  things  are  necessary — ^They  are, 

Ist,  That  be  be  the  eldest  son  of  a  freeman. 

Sndly,  That  he  be  born  after  his  father*a 
freedom. 

Sdly,  That  he  be  bom  within  this  town. 

And  the  next  qualification  is,  upon  paying  a 
reasonable  fine. 
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These,  Motleroen,  are  the  four  ihiDgi  they 
baTetbougut  proper  to  lay  as  necessary,  in 
order  to  be  admitted  a  freeman  of  this  town  and 

poh 

AnJ,  my  lord,  1  humbly  apprehend,  they 
have  i(ifen  no  proof  at  all  of  three  of  them ; 
of  one  of  them  they  hate  gif  en  but  a  very 
aliifht  proof;  and  of  one  of  the  facts  every  evi- 
dence they  have  produced  has  given  a  direct 
proof  to  toe  contrary. 

And,  my  lord,  there  is  one  thing  more,  which 
is  absolutely  necessary  in  order  to  be  free  of  this 
boroutrh,  that  they  baf  e  not  taken  in  at  all ; 
and  that  is,  that  he  must  be  resident  within  this 
town ;  and  as  they  have  not  made  that  part  of 
their  custom,  they  must  undoubtedly  fail.  I 
said  before,  that  they  had  not  made  residence 
a  part  of  their  custom ;  and  we  shall  fully  prove 
residence  and  inhabiting  within  the  town  to  be 
absolutely  necessary,  ami  shew  that  they  have 
laid  a  foundation,  by  their  own  evidence,  that 
this  is  necessiiry. 

My  lord,  1  would  beg  leave  now  in  consider 
their  evidence  which  has  been  brought  to  sup- 
port this  right  of  the  plaintiff. 

And  the  first  thing  they  have  offered  to  your 
lordcdiip  and  the  jury ,  is  a  writing,  which  they 
are  pleased  lo  call  tiie  CustomuT;  of  which  I 
l^dmit  it  ma^  be  a  cop3',asthey  have  set  it  out. 
And,  my  lord,  your  lordship  hinted,  that  books 
of  this  nature  should  be  read  in  evideuce,  le- 
cause  the  Court  could  not  see  whether  it  was 
proper  to  be  read  or  no,  till  they  bad  heard  it ; 
which  suppoaes  (a»  I  humbly  apprehend)  that 
we  are  at  liberty  to  object  to  it. 

And,  my  lord,  1  would  submit  it  to  your 
lordjibip,  that,  considering  how  it  comes  before 
tho  Court,  and  the  part  they  rely  on ;  what 
bad  company  it  keeps,  and  what  it  is  said  to  lie, 
only  an  entry  of  a  Custoinal ;  that  it  is  no  evi- 
dence at  all,  or,  if  it  be  any,  not  of  the  thing 
they  briug  it  to  prove.  They  0|>en  it  as  only 
an  entry  of  some  old  Custumal ;  and  the  an- 
cienter  it  is,  the  better,  provided  it  bad  been  the 
old  Customal ;  but  this  is  not  the  thing  itself, 
out  only  an  entry  in  the  books  they  produce ; 
and)  it  is  very  improper  to  have  a  (fustomal  of 
the  Ciuque  Ports  entered  amongst  other  things. 
It  would  have  had  great  weight  and  honour, 
bad  it  been  kept  in  some  proper  place.  It  does 
not  appear,  but  this  may  have  been  sewed  in, 
by  the  fraud  of  au  officer  of  the  corporation. 
It  is  not  the  ancient  instrument,  but  only  a 
copy;  and  it  does  not  appear  how  it  might 
riMiie  there.  1  .would  therefore  submit  it  to 
your  lordship,  whether,  without  they  give 
mn  account  that  they  have  made  search  fur  the 
original,  this  is  any  evidence  at  all  of  what 
they  briug  it  to  prove  f 

But,  gentlemen,  if  it  be  evidence  at  all,  I 
submit  it  to  your  consideration,  that  as  it  is  but 
an  entry,  and  considering  what  company  it  is 
found  in,  that  it  can  have  no  weight.  If  it  bad 
been  found  in  an  ancient  cur|>orati6n4K>ok, 
amon^^st  old  entries  and  authentic  records  of 
the  corporation,  it  would  have  come  before  the 
Court  and  you  with  some  authority,    fiut^  tt  it 
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if  found  amongst  a  hmdred  itscgJIincoM 
things  no  way  relating  to  the  corfKNralioD,  co- 
pies of  leases,  the  resolution  of  the  jodgaa  upoa 
the  statute  of  queen  Elizabeth  relating  ip  tki« 
poor,  amongst  many  misceDaneous  tbiDga; 
and  very  probably  this  night  be  aewed  in  the 
middle  of  the  book,  for  it  begins  in  the  900tli 
pave ;  1  say ,  considering  the  com  wny  it  keepa, 
and  the  trifling  things  Jt  is  founa  anongst,  it 
can  have  no  weight ;  I  submit,  it  ia  a  book 
that  can  ha^e  no  authority  at  all. 

Bat,  gentlemen,  if  it  beany  eridenoe  at  all ; 
I  submit  it  to  you,  that  it  can  be  no  evidence 
of  the  matters  in  dispute.  It  is  not  said  to  be 
the  Customal  of  Hastings:  that,  gentlemen,  ilro 
shall  read  to  yyu :  anu  though  Uiertt  may  bt 
some  concurring  customs  wbwh  relate  to  aA 
the  Cinque  Ports  in  general ;  yet,  unleaa  thcj 
can  ahcw  the  same  custom  to  be  in  all  the  ports, 
a  custom  that  relates  to  the  right  of  aU  can 
have  no  weight  in  tliis  particuhtf'  boroygb.  To 
have  made  this  evidence,  thev  sbonld  have 
proved  by  ancient  charters  and  records,  that 
there  is  a  concurring  right  in  all  the  Cinqiip 
Ports  to  the  election  of  freemen. 

But,  gentlemen,  we  shall  lay  evidence  before 
you  quite  to  the  contrary.  We  shall  shew  yoa 
a  cuitom  nlatiiig  to  eldest  sons  in  other  ports, 
quite  diffei  eut  from  this ;  whereby  it  wiU  aj^ 
pear,  there  are  distinct  rights  In  afi  the  porta, 
and  that  it  was  never  pretended  there  was  one 
uniform  right  amongst  tliem ;  though  if  tbif 
Customal  he  ei  idence,  there  must  be  a  geocral 
right  of  all  the  Cinque  Ports.  But,  gentle- 
men,  taking  it  as  evidence  of  the  matters  in 
dispute,  even  then  it  is  far  from  proving  most  oT 
the  thingK  they  have  laid,  and  but  a  very  sligbl 
proof  of  what  they  rely  on. 

First,  Here  is  a  nefifstive  implied :  *'  Pna« 
sunt  Majorca  et  Ballivi,  ^c."  After  having 
set  forth  the  particular  persons  having  a  right, 
it  goes  on  and  says,  the  eldest  son  of  a  freensan 
may  be  admitted,  and  that  there  arc  three  ways 
of  admitting  him: 

**  Possunt  Majores  et  Jurati,  Ballivi  et  Ja- 
rati,  &c.  recijiere  et  facere  liberoc  tribOf 
modis: 

'*  Uno  modo,  per  Nativitatem." 
They    are  qualiticatioos  rather  than  rigbts: 
Pos8unt,  &c.    They  may  admit,  and  thore  is 
no  distinction  made  between  the  eldest  ion  and 
the  other  sons. 

"  Alio  modo,  per  Lib^m  Tenemeatuoi  per- 
quisit' : 

**  Tei-tio,  per  Emptionem." 
Such  a  man  has  no  right;  and  yet  the  smm 
words  are  used  to  those  who  come  in  by  a 
freehold,  or  by  purchase,  as  to  those  who  art 
to  be  made  free  as  eldest  sons ;  and  therefore 
it  is  no  eridence  of  the  right  of  an  eldest  aoo. 
Does  it  say,  the  eldest  sons  of  freemen,  bora 
alter  their  father's  freedom,  or  within  tbia  li» 
berty,  that  they  shall  be  free? 

Lionl  Uardwicke.  **  Uno  modo,  per  Natt- 
vrtatem  infra  libcrtatem  suam,  si  pater  sous, 
tempore  nativitatis  suse,  fuit  liber." 

AU.  Gin.    My  lord,  I  aakpHrdoi}  ktntm 
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Iks  other  vtjF ;  bii|  I  fobnit  tbat  k  is  no  efi- 
ieoceoftlMcldaBtacMi.    It  does  not  8a  v,  "per 
NatiritaUai"  of  the  eUest  son ;  if  be  LimI  Any  . 
■M  bom  after  his  betn^  admitted  iDto  the  free- 
dom, he  had  a  like  rtgut  with  the  eldest  son. 

Lord  Hardwieke,    **  Per  Natiritaiem  iufra 
Jibertat^m  suam.*' 

Jlr.  Slrang€»    Withaa  hie  fraocbiee. 

Lord  Uurdmicke,  I  was  tbiakiog,  whether 
il  rotated  lo  the  freedom  of  tlio  father. 

Ati.  Gen,  My  lord,  it  is  the  •'  libertalem*' 
of  the  fife  tow  DP,  aod  not  of  thM  particohir 
lowo.  Talking  of  the  general  pritilegea  of  the 
Cinque  Porta  is  an  uneartain  evidence  of  what 
4lfey  contend  for.  Ny  lord,  it  goea  on,  and,  so 
§K  as  it  U  an  authority  establish^  in  all  the 
forts,  it  aaya,  lie  is  to  take  an  oath  to  maiotain 
the  liberties  of  the  fit e  porta,  aod  eapeciaUy  of 
ttMt  port  **  ubi  commorator."  It  lays  down, 
•8  the  foundation  of  being  free,  that  residence 
•a  absolutely  necessary :  be  cannot  be  admitted, 
mless  he  be  commorant.  This,  my  lord,  ia 
Ike  foundation  we  go  upon,  aod  I  humbly  ap- 
^hend  we  shall  establish  it  by  a  rery  strong 
eridence. 

.  My  lord,  I  reckon  that  the  d5th  Article  the^ 
have  read  eotirely  destroys  tlie  credit  of  this 
hook.  The  wonls  are,  **  £t  quilibet  gaudere 
itandens  libertatem  Quinque  Portuum  per 
Smptioaem,  inveniet  quatuor  manucapcores  re- 
wdeat'  de  umnibua  et  sincrulis  premiss'  perim- 
|4and'.*'  They  have  not  aliewn  that  tbia  Ar- 
tiole  has  ever  been  complied  with :  tliey  have 
■ever  produced  a  time  that  such  *'  Manuca|>- 
lorea'*  have  been  given,  or  that  tliey  were  ever 
Mquired  of  any  person :  and  therefore  it  ap- 
ftars,  that  this  pretended  Cuatoroal  has  been 
Always  coosidereil  as  a  ballad,  as  I  would  con- 
Mder  it ;  for  they  would  have  observed  it,  if  it 
Jitd  been  the  ancient  law :  aod  as  they  begin 
with  this  point,  1  submit  it  to  your  lordship, 
that  it  sbonkl  not  be  lefl  out  of  the  caae ;  be- 
fklea,  it  is  necessary  that  they  be  resident  with- 
in the  borough. 

•  My  lord,  and  gentlemen  of  the  jury,  as  to 
Ike  evidence  that  has  been  given  frtim  the  en- 
tries read ;  in  considering  this  corporation,  one* 
general  observation  may  be  made,  that  they 
•re  a  very  weak  argument,  if  any,  of  what  they 
are  brought  to  prove. 

My  Iwd,  the  Mandamus  admits  a  preserip- 
Iton  ;  and  in  making  out  a  custom  ui  tlie  caae 
•f  o  borough,  tke^  ahoukl  give  in  evidence 
more  ancient  entnes  than  any  of  these  thai 
iMve  been  read.  They  have  gone  no  further 
hack  than  1608,  although  in  the  hooka  there 
are  much  older  entries.  It  may  be  said  by  the 
cettdemeo  of  the  other  side,  that  goiag  baok  a 
■HMdred  years  is  a  great  way  back;  and  if 
there  are  no  entries  before,  it  is  sufficient :  but 
il  happens  unfortunately  for  them,  that  in  this 
corporation  there  are  regfular  entries,  from  the 
year  1389,  down  to  this  time  where  they  have 
fhooght  proper  to  begin ;  and  there  is  no  in- 
Otance  or  (boiatep  of  one  cUimiBf ,  or  any  entry 
laking  notice  of  the  right  of  an  eldest  son ;  and 
tre  shi|ll  read  entries  back  for  800  yean  befoae 


Ihi^  begin;  which,  1  harnUy  apprdiend,  wtN 
be  a  strong  abjection  to  every  entry  Ibev  have 
read.  A  proof  from  1608  is  but  a  alight  evi- 
dence of  an  ancient  custom  :  and  aa  they  have 
proved  aooiher  di8erenl  custom,  and  there  ban 
oeen  an  iatermiasion  for  so  many  years,  thia 
application  of  the  plaintiff's  can  proceed  from 
nothing  else  but  the  same  litigioos  spirit  that 
now  prevaila  in  the  corporation.  From  1691 
to  1716,  they  have  produced  no  footsteps  of 
this  right,  for  85  years  together'.  Can  it  be  be* 
lieved  there  was  any  right,  when  fur  86  yeava 
no  eldest  aon  ever  claimed  a  rit^lit;  I  say, 
when  it  appears  nobody -ever  cUimed  it  during 
that  time,  or,  if  they  did,  that  they  were  re«> 
fnsedP  And,  my  k>rd,  if  they  were  refused,  it 
is  a  stronger  evidence. 

.  Mr.  Strange.  You  are  miataken,  Mr.  At- 
torney ;  there  was  John  Oeerv  admitted  the 
S5th  of  October,  1707,  and  John  Hussey  tba 
6th  of  January,  1694 ;  and  we  have  several 
others. 

Ait.  Gen.  My  lord,  they  have  divided  their 
evidence  into  three  parts.  In  the  first  cslause 
they  have  given  no  evidence—^ 

Lord  Hardwicke.  That  this,  time  out  of 
mind,  has  been  the  custom. 

Ati.  Gen.  My  lord,  I  would  consider,  bow 
far  their  evidence  supports  the  right  the  plain- 
tiff has  laid  in  the  MaiidaBBOS,  mod  what  they 
have  proved. 

And,  with  great  aubmissioa  to  your  lordship, 
1  must  insist,  that  they  have  proved  no  more, 
than  that  eldest  sons  of  freemen  have  been  ad- 
mitted for  a  fine  of  6t  8d.  for  the  entries  aN 
are,  on  tbeir  praying  to  be  admitted.  And,  my 
lord,  it  is  no  wonder ;  for  we  shall  shew  your 
lordship  several  hundred  instances  of  pen«Hia 
who  were  admitted  during  the  time  tbeae  free- 
men were  admitted,  who  were  younger  sons, 
for  tbeir  fines  of  6j.  Qd.  and  they  have  pro- 
duced bnt  14  instances  of  eldest  sons ;  they 
have  shewn  they  were  admitted,  and  proved 
the  fine  paid  by  them  to  be  6«.  tk/.  We  hava 
other  instances  of  sons  who  paid  18s.  4d.  And 
therefore  they  might  as  well  say,  since  there 
is  proof,  that  every  body  naming  13t.  4d.  has 
aa  good  a  right  to  be  admitted  aa  the  eMest 
son  of  a  freeman ;  for  it  is  upon  paying  13s.  4e/. 
and  the  eldeat  aon's  adminion  is  upon  pairing 
6f .  Bd.  and  if  it  be  an  argument  of  a  right,  it  M 
a  right  by  paying  6s.  8a.  and  every  body,  from 
their  own  account  of  the  matter,  has  the  saoae 
right  for  18s.  4d. 

My  lord,  in  any  of  the  entries,  there  is  no  dis* 
tinction  made  in  the  admission  between  tbe 
sons  and  others ;  they  all  cooae  and  pray  to  be 
admitted  ;  sometimes  it  is  upon  making  it  their 
humble  request,  aometimes  upon  thoir  earnest* 
ly  lieseeching,  that  they  are  to  be  made  free. 
They  all  ask  in  the  same  numoer,  whether 
tbey  are  sons  or  no,  and  are  nsade  free ;  and 
tlierefore,  on  their  own  entries,  it  appears  to  bo 
a  favour  granted  to  eldest  sons  as  well  as  others^ 
upon  tlieir  asking  that  they  might  have  it ; 
and  tlierefore  they  are  indulged  with  a  leaaer 
fine.    Th^  rely  niiich  on  the  fine  of  6f.  Si. 
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but,  if  it  proves  any  thinsf,  it  i«  (a^  I  humbly 
apprehend)  an  argument  airainsi  them. 

My  lord,  in  the  next  place,  they  hare  laid 
the  citstoni  to  be,  That  this  elfSest  son  be  bom 
within  the  town,  afier  the  admission  and  swear- 
in)f  ot'hiH  father ;  then  it  is  that  the  son  is  to  be 
admiltt-d.  But  I  do  not  remember  that  any 
one  of  their  witnesses  his  confined  it  to  this 
(1  ask  pardon  if  I  have  forgot) ;  but  they  said, 
■oine  of  them  expres^l^r,  that  the  being  born 
after  the  father^s  admission,  or  within  the  town 
of  Hastings,  or  out,  made  no  difference.  But 
they  have  endeavoured  to  supply  this  from 
their  entries,  by  saying,  that  they  are  men- 
tioned in  the  entries  as  eldest  sous,  and  there- 
fore they  M  ere  admitted  for  6s.  8J. :  But  thu 
infers  nothing. 

Gentlemen,  we  thall  shew  you,  both  by 
entries  and  living  witnesses,  tliat  there  has 
been  no  distinction  made  between  the  eldest 
■ons  and  other  sons.  It  was  no  indulgence 
therefore  to  iliem  ;  but  the  same  to  the  other 
sons  of  freemen  ai  well  as  the  eldest. 

And,  my  lord,  we  have  inaay  entries  in  the 
bookd,  where  only  the  sons  of  freeman  are 
mentioned,  « ithout  taking  any  notice  of  the 
eldest ;  which  fully  proves,  that,  if  the  point 
rested  upon  their  Ixiing  eldest  sons,  and  bom 
within  the  borough,  iifter  the  admi>-<tion  and 
■wearing  of  the  futhers,  they  would  have  been 
particularly  entered  so  in  the  books,  and  is 
a  strong  presumptive  eviitence  against  this  pre- 
tended right  of  the  plaintiff. 

My  k>rd,  we  Mve  some  instanccf  where 
Ihey  are  called  the  youngest  sous,  and  were 
admitted  for  their  fines  of  6s,  Sd,  upon  their 
coming  and  humbly  praying  that  they  might 
be  admitted  into  the  franchise  of  this  town. 
That  therelbre  being  added,  strongly  shews, 
that  they  had  no  regard  at  alt  to  what  the  gen- 
tlemen of  the  oiher  side  principally  contend  for, 
the  right  of  eldest  sons. 

Besides  this,  gentlemen,  we  shall  produce 
Ca  you  many  living  witnesses,  very  old  ones, 
who  will  prove  to  you,  that  the  mayor  and 
jurats  (the  charter  l>eing  silent  in  thia  matter) 
have  time  out  of  mind  admitted  persons  at  their 
pleasure,  and  this  has  been  the  ancient  custom. 

And,  gentlemen,  as  their  entries  go  no  fur- 
ther back  than  1608,  so  their  living  witnesses 
do  not  make  it  a  jot  the.better.  Tbev  do  not 
•ay  there  is  a  right  in  this  borough,  in  one 
instance,  of  their  own  knowledge ;  they  do  not 
say  a  word  of  any  distinction,  whether  they 
are  born  afler  the  admission  aud  swearing  of 
the  father,  or  within  the  borough  ;  and  one  of 
them  expressly  contradicts  it.  The  evidence 
they  have  j^iven  is  nothing  but  a  tittle-tattle 
discourse  of  wliat  they  have  heard,  that  the 
eldest  sons  of  freemen  had  a  right. 

Therefore,  gentlemen,  as  to  the  point  in 
question,  as  they  have  entirely  failed  in  their 
entries,  and  as  the  living  witnesses  they  have 
brought  to  support  it  say  little  or  nothing  te 
the  purpose,— one  of  them  says,  when  he  de- 
sired his  freedoBi  himself,  the  town  clerk  an- 
ewered  the  mayor,  Sir,  you  may  do  at  yoa 
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please.  He  did  not  ask  bin,  whether  be  was 
born  within  the  town,  or  af^er  his  father  becaioa 
free,  and  mentions  a  fact  strong  to  the  contrary. 
And,  as  M>me  of  their  evidence  comes  down  so 
bw  as  1722,  one  of  them  tells  yon,  that  wbea 
one  was  made  a  justice  of  peace,  the  eldest 
son  of  a  freeman  came  to  the  court,  and  de- 
manded his  freedom,  and  was  absolutely  re- 
fused ;  and  that  he  did  it  nine  years  ago,  some 
of  them  say  about  twelve.  So  tliat,  gentlemen, 
their  living  witncvses  give  but  a  slight  eriilence 
of  one  part  of  their  custom  ;  and  as  to  the  other 
part  they  hare  given  uo  evidence  at  all.  But  we 
nave  many  old  witnesses,  who  will  give  Toiir 
lordship  and  the  jury  no  wrong  views  of  the 
manner  of  admittiug  freemen. 

My  lord,  we  shall  begin  with  the  Costomal, 
which  is  said  in  the  title  to  be  the  Customal  ef 
this  town;  where  the  fullest  directions  arc 
given  as  to  the  manner  of  electing  freemen, 
and  yet  there  is  not  a  word  said  of  the  right  ef 
the  eldest  sou. 

We  sluill  then,  by  reading  many  entries  onl 
of  the  corporation -bttoks,  shew,  that  no  notice 
at  all  has  hcco  taken  of  eMest  sons,  in  distinc- 
tion to  other  sons ;  but  that  they  have  all  been 
admitted  promiscuously. 

.Iiitl  then  I  shall  trouble  your  lordship  to  siy 
no  more ;  hut  call  our  living  witnesses,  who 
will  fully  prove  to  your  lordship  and  the  jury, 
that  the  mayor  and  jurats  have,  time  out  ef 
mind,  admitted  freemen  at  their  pleasure ;  and 
that,  besides  being  the  eldest  son  of  a  free- 
man, and  bom  witnin  the  town  afWr  the  ad- 
mission and  swearing  of  the  father,  be  has  a 
right-in  respect  thereof,  but  it  mtist  be  on  ano- 
ther condition,  as  necessary  as  any  of  the  former, 
upon  paying  a  certain  fine.  l*ne  Mandamus 
goes  on  and  says,  And  also  upon  paying  a  rea- 
sonable fine;  aud  the  writ  commands  the 
mayor  and  jurats  to  admit  him  upon  paying  a 
reasonable  fine.  So  that,  my  lord,  1  take  it, 
by  the  writ,  that  fine  is  to  be  as  neoeasary 
in  order  to  the  person's  being  admitted,  as  any 
of  the  other  qualifications  mentioned  in  tM 
Mandamus:  And,  my  lord,  I  humbly  appre- 
hend, they  have  prored  it  a  certain  fine,  iniitead 
of  a  reasonable  fine. 

My  lord,  a  copyholder  lays  a  custom,  to  be 
admitted  to  copynold  lands  upon  paying  a  rea- 
sonable fine:  If,  upon  the  proof,  it  cornea  out 
to  be  a  certain  fine,  he  must  undoubtedly  fail  ; 
for  in  copyholds  there  is  a  known  distuctieA 
between  a  reasonable  fine  and  a  fine  certain. 

And,  my  lord,  I  humbly  apprehend,  that,  in 
point  of  law,  cases  of  copyholders  are  parallel 
with  the  present. 

There  is  as  much  a  distinction  between  a  fine 
certain  and  a  reasonable  fine  in  the  present 
case,  as  in  the  case  of  a  copyhold. 

My  lord,  they  have  fully  proved  6f.  Bd,  to  ba 
constantly  paid,  which  is  a  certain  fine,  upon 
every  admission  of  an  eldest  son.  The  mayor 
cannot  contend ;  if  they  offer  that  fine,  they 
have  a  right  to  be  admitted.  They  therefure 
have  faileil  in  this  point }  it  if  not  a  rtisonabls^ 
but  a  certain  fine. 


89S] 


up^n  a  Quo  Warranio* 


My  lord,  in  the  next  place,  we  shall  call  eri-  \ 
dence  to  prove,  that,  without  residence  withio 
the  boroucfh,  no  one  can  ever  be  admitted  a 
freeman  of  this  town  and  port :  and  I  take  this, 
mj  lord,  to  be  a  general  role  in  most  corpora- 
tions; it  being  unreasonable  that  any  man, 
who  does  not  reside  in  the  borough  or  which 
he  is  free,  should  hsTe  a  share  in  conducting 
the  affairs  of  that  borough.  And  althongh 
the  charter  is  silent  in  this  affair,  yet,  my  lord, 
besides  the  general  reason  of  the  thing,  we 
■hall  shew  vonr  lordship  and  the  jury  a  by- 
law made  above  two  hundred  years  ago,  by 
which  it  is  declared,  that  if  any  one  who  was  a 
freeman  removed  out  of  the  borough,  and 
should  dwell  out  of  the  town,  such  freeman  lost 
all  his  TtfhU  And  we  shall  prove  by  several 
aneient  living  witnesses,  that  residence  within 
the  borough  was  always  necessary,  and  that 
this  has  been  the  constant  usa^. 

My  lord,  upon  the  whole  circumstances  of 
this  case,  we  beg  leave  to  insist,  that  they  have 
BOt  proved  three  parts  of  the  custom,  as  they 
bare  laid  it  in  the  Mandamus ;  and  that,  as  to 
fha  f«»urth  part,  thev  have  proved  directly 
tba  contrary:  and  therefore,  gentlemen,  we 
liope  you  will  find  a  verdict  for  the  defendants* 

8erj.  Skinner.  Ma;^  it  please  your  lordship, 
and  you  gentlemen  ot  the  jury :  I  am  also  of 
counsel  with  the  defendants :  and  Mr.  Attor. 
nej  Genera]  has  been  so  very  particular  in  an- 
swering the  evidence,  which  has  been  ofiered 
to  von  by  the  gentlemen  of  the  other  side,  as 
well  as  in  stating  the  evidence  wq  are  to  lay  be- 
fore you,  that  1  need  say  little. — 

Lord  Hardwicke.  You  are  not  going  to  stay, 
Mr.  Strange,  I  hope:  we  are  now  coming  to 
a  material  |Nirt. 

Serj.  Shnner,  My  lord,  the  ri^ht  the  plain- 
tiff has  laid  in  the  Mandamus  is,  that  every 
person,  being  the  eldest  son  of  a  freeman,  born 
within  the  town,  after  the  admission  and  swear- 
in|^of  his  father  into  the  office  of  freeman,  has 
a  right,  in  respect  thereof,  and  also  upon  pay- 
ing a  reasonanle  fine,  to  be  made  free :  and 
they  have  endeavoured  to  prove  this  right, 
flrsi,  by  producing  an  old  book,  called  the 
Customal,  as  an  evidence  of  this  right:  but  it 
is  a  suspidous  authority  ;  it  has  no  date  ;  and 
that,  they  say,  is  an  evidence  of  its  antiquity, 
hut  without  any  foundation  from  the  book: 
there  are  several  entries  entered  prior  to  it ;  it 
is  not  paged  regularly ;  it  is  iu  the  middle  of 
the  bo«)k,  and  yet  it  is  marked  fol.  1.  And 
if  we  look  into  the  thin^  itself,  it  tells  us  there 
are  three  ways  of  qaakmg  free,  viz.  by  birth, 
if  bom  within  the  town,  and  afler  the  swearing 
and  admission  of  the  father;  b^  the  purchase 
of  a  freehold  ;  and  by  redemption. 

My  lord,  they  have  shewn  some  instances 
of  the  first ;  but  as  to  the  second,  they  have 
shewn  no  purchaser  of  a  freehold  that  ever  was 
made  free  ;  and  we  shall  prove  many  persons 
living  in  the  town  that  have  freeholds,  that 
never  were  made  free. 

The  neit  evidence  they  have  given  is  from 

*  entries  of  sons,  who  have  been  made  free  as 
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sons  of  freemen ;  and  this  they  would  have  us 
take  as  a  proof  of  the  custom,  of  a  right  in  the 
eldest  son,  bom  afler  the  freedom  of  the  ftither, 
to  be  made  free :  for  they  say,  it  n  in  respect 
thereof;  that  he  roust  be  the  son  of  a  freeman, 
and  born  aAer  his  father  was  made  free.  And 
aH  the  instances  tbey  have  produced  of  this 
amount  to  no  more,  than  that  such  a  one  was 
admitted,  beUig  the  eldest  son  of  a  freeman, 
not  because  he  was  an  eldest  son,  and  born 
after  his  father  was  made  free. 

My  lord,  tbey  have  produced  copies  taken 
out  of  the  register- books  in  Hastings,  by  which 
it  appears,  wTiea  these  sons  were  baptized  :  but 
it  is  not  given  as  a  reason  in  any  of  these  entries, 
that  he  was  admitted  into  the  freedom,  because 
he  was  bora  there  ;  though,  in  fact,  it  might 
be  so,  and  that  is  the  right  they  contend  for.  ^ 

My  lord,  I  submit  it  to  your  lordship,  that, 
as  to  the  fine,  nothing  conclusive  can  be  drawn 
from  thence,  that  there  is  any  right  in  the 
eldest  son  of  a  freeman.  The  fine  paid  by  him 
is  6s.  8(/.  *  quia  pater  snus  liber  est ;'  that  is 
the  reason.  No;  be  is  not  admitted  into  the 
freedom  because  his  father  was  a  freeman  ; 
but  he  is  admitted  for  6s,  Bd,  not  because  his 
fiither  was  a  freeman.  ,  This  therefore  does 
not  shew  that  he  had  a  better  right  than  any 
body  else  :  and  none  but  the  second  instance 
they  read,  James  Lather,  amonsT  all  the  entries, 
was  admitted  upon  any  other  terms  than  bis 
humble  petition  and  prayer  to  be  made  free. 
He,  indeed,  instantly  required  the  freedom, 
and  by  the  consent  ot  all  he  was  admitted.  In 
all  the  other  instances  it  is  said,  at  his  humble 
request  and  desire  he  in  a'Iroitted  :  nobody  in- 
sisted on,  or  demanded  this  right. 

My  lord,  as  they  have  bid  the  right,  there 
is  a  further  qualification  necessary,  viz.  on 
payment  of  a  reasonable  fine :  and  I  submit  it 
to  your  lordship,  that  they  have  proved  it  a 
fine  certain ;  and  that  therefore  nothing  is  left 
to  the  mayor  and  jurats  in  this  affair,  but  to 
admit  the  person  upon  paying  6s.  3d,  and  claim- 
ing his  freedom. 

But,  my  lord,  we  say,  a  further  qualificatioa 
is  absolutely  necessary,  and  that  is  residence : 
and  this  appears  from  an  entry  in  this  very 
Customal  they  have  produced.  And,  my  lord, 
nobody  is  ever  admitted,  bnt  on  taking  an  oath 
to  observe  the  statutes,  orders,  and  by-laws  ^f 
the  borough  vbi  commoruivr ;  and  therefore 
the  person  admitted  into  the  freedom  must  be 
commorant  in  the  place  of  which  he  is  free. 
And,  my  lord,  by  a  by  law  of  the  18th  of 
April,  the  15th  of  queen  Elizabeth,  they  were 
not  only  to  be  commorant,  but  to  continue  to 
live  there ;  and  if  any  one  admitted  went  and 
lived  out  of  the  town  a  year  and  a  day,  he  was 
to  be  excluded  from  any  privilege  or  freedom 
within  that  borough:  and  this  by > law  has 
been  constantly  owerved ;  and  yet^  my  lord, 
the  plaintiff  Moore,  they  do  not  so  much  as 
pretend  that  he  is  resident  within  this  borough. 
We  contend  not,  whether  the  sons  of  freemen 
are  intituled  to  freedoms ;  but  we  say,  that 
freemen's  sons  and  foreigners  are  in  the  same 
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right ;  thej  pniy  trdce,  ifit  ■eemi  fit,  and  m 
]Hea«es  the  mayor  and  jurats :  and  the  major 
and  jurats  hare  rtjected  the  soos  of  freemen : 
and  it  is  only  a  compliment  to  the  aons  of  free- 
men to  pay  6«.  8ff.  and  13s.  4tf.  is  paid  if  a 
^»ret^ner  is  admitted. 

Oentlemen  of  the  jory,  we  shall  lay  oar  evi- 
dence before  you ;  and  then  we  doubt  not  but 
you  will  be  conrinced,  that  the  right  is  the 
ssme  to  a  foreigner  as  to  the  son  of  a  freeman, 
and  therefore  that  yon  will  find  for  the  de- 
fendants. 

Lord  Hardtcicke,  1  own  there  are  difficnlties 
upon  the  point  of  a  reasoiiabk;  fine,  and  that  of 
commorancy.  I  hare  taken  residence  in  all 
theports  to  be  essential. 

mr  T.  Abney,  My  lord,  we  apprehend  6«.  Bd, 
to  be  a  reasonable  fine,  from  the  reasonableness 
of  the  sum. 

Lord  Harthcicke,  The  notion  of  law  is,  sir 
Thomas  Aimey,  that  there  is  an  essential  dif- 
ference between  a  fine  certain  and  a  reasonable 
fine. 

^r  T.  Ahnfy,  My  lord,  we  can  prore  that 
diff^ntsums  hare  been  paid  upon  the  admis- 
sion of sons. 

Mr.  Strange,  We  hn?e  one  instance  of  a  son 
who  paid  205.  for  a  fine. 

Lord  Uardwicke.  Then  as  to  the  point  of 
commorancy. 

Mr.  AfGrsh,  My  lord,  the  pjorts  in  general 
preclude  no  membor  for  non-  residence.  I  have 
Iniown  them  rote  ft>r  mayor,  that  bare  not 
been  resiant. 

Lord  Hardwicke,  In  some  of  the  ports  a  dis- 
tinction is  made  between  voting  for  mayor  and 
members  of  parliament 

Serj.  Eyre.  My  lord,  they  cannot  shew, 
within  ten  years,  an  instance  of  one  son*s  pay  • 
ine  more  than  6$.  Bd, 

Lord  Hardwicke.  Go  first  to  that  point  of 
the  fine. 

Ait,  Gen,  We  shall  begin  with  our  by  -law, 
where  the  words  ufn  9ommoraiur  are. 

Lord  Hardvicke,  One  by-law  has  been  men- 
tioned, that  a  freeman  of  one  of  the  ports  shall 
have  a  right  to  be  admitted  in  another ;  that  is 
never  used. 

Henry  Cmrlton  sworn. 

Sir  T,  Ahnfy.  Were  not  you  a  freeman  ?  Are 
you  not  disfraucbised  ? — Carlton.  Yes. 

Sir  T.  Abney,  Are  yon  not  promised  to  be 
restored? 

Att.  Gen.  What  book  is  that  ? 

Carlton,  One  of  the  corporation  books  of 
Hastings. 

Att.  Gen,  Where  had  you  it.'* 

Carlton,  It  came  from  the  town -clerk's 
office. 

Att.  Gen.  Read  the  by-law  of  the  15th  of 
qneen  Elizabeth. 

Associate  reads : 

/<  Hastings,  «|.  Electio  Ballivi  tent*  die  Do- 
minica  prox'  post,  &c.  12  die  mensis  Aprilis, 
anno  regni  Region  Elizas  16,  Elect'  Ms^oH 
pro  hoc  anno; 


**  It  is  decreed.  That  if  aajfrecvMSslivwar 
at  any  time  faereafter  an  rahabitatC  of  tUi 
town,  abaB  depart  dr  dwell  out  of  th9  tamuJbj 
one  year  and  one  day,  he  or  they,  ao  dwmnf 
out  of  the  town,  shall  loae  bit  or  thdr  firtc* 


Att,  Gen,   How  old  are  voa,  Mr.  Carilitt  f 
C»rlton.  I  am  80  years  old. 
Att,  Gen,    Where  have  yon  lived  f  Wktra 
was  you  bom  ? 

Carllcn.  I  was  bom  within  a  mile  of  Hail* 
inn  My  father  came  to  live  at  flaalh|fi 
when  I  was  about  fifteen  years  oUI ;  and  atoca 
I  have  lived  greatest  part  of  my  time  at  flaal- 
ings.  ^ 

Att,  Gem,  Do  you  know  what  the  ooatam  is 
'  in  Hastings,  as  to  the  admission  of  freemen  F 

Carlton,  Ves;  I  was  a  freeman  myaelf|  and 
have  beeu  at  several  meetings  of  the  mayor  «mI 
jurats. 

Ait.  Gen,  Pray  now,  during  your  wbala 
time,  did  you  ever  know  any  one  made  firta 
that  was  not  resident  ? 

Carlton.  Nu,  never,  except  hononrj  free- 
men. 

Att,  Gen.  Have  they  any  right  to  Toteia 
your  borough  at  elections  ?^~Carltom,  No. 

Att.  Gen,  But  as  to  those  that  are  really 
free,  did  you  ever  know  any,  that  were  not  in- 
habitants, vote  at  elections? — Carlton.  No. 

Att.  Gen,    Did  yon  ever  know  any,  that 

were  not  inhabitants,  demand  it  ? 

Carlton.  No,  nor  I  never  knew  it  demanded. 

Att,  Gen,   Is  it  not  necessary,  in  order  to 

be  free,  that  they  shouM  inhabit  within  the 

town? 

Carlton,  f  always  thought  so. 
Att.  Gen,    Did  you  ever  hear  any  thing  to 
the  contrary' ? — Carlton,  No. 

Seij.  Skinner,  You  know  no  instance,  in 
your  time,  of  any  persons  made  free,  who  were 
not  resident  ? 

Carlton,  No,  none  but  honorary  freemeUt 
such  as  members  of  parliament  and  captains  of 
ships. 

Att,  Gen,  Did  they  own  that  the  eldest  sons 
had  a  right  ? 

Lord  Hardnicke.  Whether  thev  had  a  right 
to  demand  a  freedom,  aKbough  they  were  not 
resident? 
Att,  Gen.  Have  they  a  right  to  demand  itf 
Carlton.  No,  nobody  that  don't  live  there. 
Mr.  Lacy.  Is  there  not  a  roll  of  the  freemen, 
by  which  they  call  over  their  names  uponelec- 
tions? — Carlton.  Yes. 

Mr.  Lacy.   Are  the  honorary  freemen  called 
over  with  the  others  upon  such  occasions  F 
Carlton,  No. 

Mr.  Lacy,  Does  not  a  freeman  by  non-reai<» 
deoce  lose  his  freedom  ? — Carlton.   Yea. 
Mr.  Lacy.  Do  you  know  any  instance  f 
Carlton.  Yes,  Jonathan  Stevens. 
Mr.  Lacy.  Was  he  a  freeman  ? 
Carlton,  Yes. 

Mr.  Lacy,  Was  he  ootof  the  freedom  aycar 
and  a  day  ? 
Cm-kon.  Tea,  aadlofit  hii  fioedooi* 
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Mr.  Lacy,  Did  joa  know  ont  Milward  ? 
.   Carlton,  Yes,  be  wa^  a  iormt. 

8ir  r.  Abney.  \  would  ask  ^ou,  Sir,  as  to  the 
«lde«t  tea  of  a  freemaa  ;  has  not  be  a  right  ? 

Carlian,  No,  no  right,  without  the  faTour  of 
llie  mayor  and  j  nrati. 

lAird  Hardwicke.  Examine  him  to  the  point 
we  are  upon. 

Att,  Gen,  Can  the  mayor  and  jurats  elect 
•B  eldest  son,  if  he  is  not  resident  ? 

Carlton,  No. 

Lord  Hardwicke.  You  said,  Mr.  Carlton, 
you  had  known  persons  not  resident  admitted  ? 
'    Carlton,   Yes,  my  lord,  honorary  freemen. 

Lord  Hardwicke,  Could  not  they  as  well  ad- 
mit the  son  of  a  freeman  not  resident  ? 

Carlton,   No,  I  never  knew  it  in  my  life. 

Att,  Gen.  Could  not  a  son  of  a  freeman  be 
■sade  free,  though  not  resident,  as  well  as  ano- 
ther? 

Lord  Hardwicke,  Mr.  Attorney,  to  support 
the  qualification  of  residence,  some  right  most 
he  set  up. 

Att,  Gen,  Honorary  freemen  hare  no  right 
to  point  of  law.  The  universities  give  de- 
grees to  persons  who  are  nut  members ;  it  is  a 
compliment,  and  they  do  not  vote. 

Mr.  Strange,  It  is  not  worth  their  while  to 
come  down  to  vote. 

.  Lord  Hardwicke.  Honorary  freemen  vote 
at  elections. 

Seij.  Eyre,  I  submit  it  to  your  lordship, 
that  we  are  upon  the  right,  and  tliereibre  ought 
to  examine  to  that. — I  would  ask  yon,  Mr. 
Carlton,  has  any  liody  non-resident  a  right  to 
Iw  elected  a  freeman  r 

Carlton,  Nobody  bas  any  right. 

Mr.  5^rani^e«  Did  you  ever  know  the  eldest 
aiB  of  a  freeman  refused,  because  he  was  not 
resident? — Carlton.  1  never  knew  it  asked. 

Serj.  Eyre,  A  man  who  is  free  forfeits  his 
freedom  by  being  out  of  the  borough ;  and 
yet  vou  would  have  it  that  persons  non-resi- 
dent have  a  right. 

Mr.  Strange,  That,  Mr.  Serjeant,  is  by  your 
by-law,  not  by  a  custom. 

Mr.  Clarke.  Do  you  know  no  person,  though 
non-resident,  that  voted  ? — Carlton.  No. 

Mr.  Clarke,  Do  you  know  one  Thomas 
Hatcher?  Do  not  you  remember  his  coming 
to  vote,  though  he  ii?ed  ont  of  the  corporation  r 
I    Carlton.  No. 

liord  Uardmicke,  That  by-law,  will  it  take 
fiwayn  right? 

Seg.  l^re.  We  do  not  rely  upon  that,  my 
lord. 

Hobert  Bartkolotnew  sworn, 
leij.  Skinner.  How, old  are  you,  Mr.  Bar- 
tholomew ? 

Barthohmem.    I  am  eighty- two  years  old. 

Seij.  Skinner.  Where  bate  yon  lived? 

Bturtkolomew.  In  Hastings,  almost  all  my 
time, 

Seij.  Skinner,  Have  you  been  there  ot  their 
meetings? — Bartholomew,  Yes. 

Ben.  Skinner,  Did  you  ever  know  one  ad- 
Iphted,  not  living  in  the  borough  ? 

jQU  xvu; 


Barthoiomew,  No. 

Serj.  Skinner.  Has  any  person  a  right  to  be 
admiited  a  freeman,  that  does  not  live  Uiere  ? 

Bartholomew.  He  tliat  lives  there,  to  be  surei^ 
has  a  right. 

Lord  Hardwicke,  Examine  him  to  the  fact, 
what  he  has  known. 

Serj.  Skinner.  What  right  has  any  body  ta 
be  made  free  ? 

Bartholomew.  They  are  made  free  by  the 
mayor  and  jurats. 

Serj.  Sktnner,  Did  they  live  in  the  town 
wheu  they  were  made  free  ? 

Bartholomew,  I  ncrer  knew  any  body  mado 
free,  that  lived  out  of  the  town,  in  my  life,  ex- 
cept honorary  freemen,  and  them  we  u^  to 
call  Ablocates. 

Serj.  Skinner,  Have  you  known  no  persons 
non-resident,  made  free,  to  vote,  or  do  a  cor- 
porate act  ? — Bartholomew,  No,  none. 

Sir  T.  Ahney.  Who  has  a  right  to  be  n»ade 
free  of  your  town  ? 

Bartholomew,  Any  body  the  mayor  and 
jurats  please. 

Mr.  Strange.  Have  not  you  sometimes  taken 
it  into  your  head  to  fancy  the  eldest  son  of  a 
freeman  has  a  right  ? 

Bartholomew,  No,  I  never  had  such  thoughts. 

Mr.  Strange.  Did  not  yon  say  so  ? 

Bartholomew,  No. 

Mr.  Strange.  Have  not -you  said  so  to  Ro- 
bert Evemden? — Bartholomew,    No. 

Mr.  Strange.  Nor  to  Mr.  Broadway  ? 

Bartholomew,  No. 

Mr.  Strange,  Did  yon  never  say  so  in  their 
hearing  f^^Sartholomew.  No. 

Mr.  Strange.  Nor  to  Mr.  Dodson  ? 

Bartholomew.  No. 

Mr,  Strange,  They  are  in  town. 

Bartliolomew.  I  know  they  are ;  I  see  them. 

Mr.  Strange.  Have  not  you  declared  to  them^ 
that  the  eldest  son  of  a  freeman  has  a  right  ? 

Bartholomew,  Never  since  1  was  born. — 1 
have  heard  my  father  say,  a  man  could  not  be 
made  tree,  that  would  not  swear  himself  worth 
100/. 

Mr.  Strange,  Why  do  you  take  more  money 
of  other  people  than  of  freemen's  sons  ? 

Lord  Hardwicke.  It  is  inconsistent  to  say^ 
there  is  no  such  thing  as  a  right,  and  yet  com- 
morancy is  necessary,  end  honorary  freemen 
are  admitted,  though  no  person  of  right  can 
demand  his  freedom  :  But  to  say  they  are  all 
at  the  pleasure  of  the  mayor  and  jurats,  and 
yet  residence  is  necessary,  is  a  contradiction. 

Att.  Gen.  My  lord,  they  carfnot  be  iidraittcd 
if  they  have  a  right,  if  they  have  not  that  of 
residence. 

Lord  Hardukke,  Jf  you  put  it  in  that  way, 
you  must  go  into  the  custom.  Go  on  yourowa 
way. 

Serj.  Eyre,  The  gentlcmenof  the  other  side, 
my  lord,  are  not  able  to  shew  a  freeman's 
eldest  son  admitted  for  any  other  fine  thai^ 
6s.  8d. 

Sir  T,  Ahney.  Yes,  we  can  produce  the  book; 
it  will  shew  its  antiquity  *,  it  if  scarce  able  id 
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be  read.— Retd  the  entry  of  JobD  Hall,  id- 
Butted  for  a  fine  of  30f . 

liord  Hardwieke,  Don*t  go  into  the  reply, 
bif  >re  they  are  ([^ne  through  ihe  defence. 

Att,  Oen.  What  book  is  that? 

Cramton.  One  of  the  corporation  bookf. 

Att.  Gen.  Yvu  had  It  from  the  town- clerk, 
from  among  the  records  of  the  town  ? 

Crofiston.  Yes. 

Mr.  Marsh.    What  book  is  that,  Mr.  At* 

tornev  ? 

Ati.  Gen.  It  IS  Che  Costomal  of  Hastings; 
that  in  a  transition. 

Mr.  hfarsh.  What  lanj^oage  is  it  in  F 

Att.  Gen.  It  is  in  old  French. 

Mr.  Strange.  That  bound  up  with  ours  is  a 
transluiioi),  and  that  you  say  is  ibe  original. 

Att.  Gen,  1  believe  so. 

Mr.  Strange.  (Looks  upon  it.)  ThisCustomal 
is  lalae. 

Att.  Gen.  It  is  a  translation,  and  niay  be 
wrong  translated. 

Mr.  Strange.  We'll  see  that. 

Att.  Gen.  Read  it. 

Mr.  lfo/mejreads->(The  copy  in  old  Freacti.) 
**  The  usafire  of  Ha^tiiid^  time  out  of  mind — 
*^  Die  Mttii,anno  30  Elizic— 

Att.  Gen.  Read  that  relating  to  the  making 
of  a  freeman. 

Mr.  JLdmcs  reads : 

**  If  H  foreigner  resides  in  nastingx  for  a  year 
and  a  day,  he  may  come  before  tlie  bailift  and 
jurats,  and  be  admitted  to  the  freedom  upon 
taking  an  oath.*' 

Att.  Gen.  In  order  to  be  admitted  a  freeman, 
be  is  to  stay  a  year  and  a  day. 

Serj.  Eyre,  ilave  vuu  Iuoke<l  over  that  book, 
Mr.  iJoiiues?>-Mr.  Holmes.  Yes. 

Sevj.  Eyre.  In  order  to  be  a  freeman,  be  is 
to  cimie  and  reside  a  year  and  day  ;  and  if  he 
be  of  a  good  conversation,  then  he  is  to  be  ad- 
juitled. 

Serj.  Eyre.  Is  tliere  any  other  custom  in 
that  i)ook  relating  to  making  of  freemen  ? 

Holmes.  No. 

Herj.  Eyre.  Read  tbe  entry  of  the  S6th  Ed- 
ward 3. 

Assoeiate  reads : 

**  Meuiorandom,  qitod  in  pleno  hundredo 
lent'  apud  Hastings,  via.  die  l>ominica  prox' 
ante  testura  Annunt'  beafae  Mariae,  anno  regni 
Aegis  Edwnrdi  3tii  ^  Conq*  36to,  coram  Ball' 
et  tol'  Comraunitat\  Willielmus  de  Bourn,  et 
Johannes  61'  ejus,  recep'  sunt  ad  liberut'  de 
Hastings,  et  dederunt  commuuitat'  uuam  pipam 
Tini,  de  quo  satisfec'." 

Lord  Hardwicke.  That  is  the  odmission  of 
particular  persons.  Is  there  any  fine  in  that 
adniisKion  f 

Sevj  Eyre.  A  pipe  of  wine,  my  lord. 

Att.  Gen,    We  shall  shew,  mv  lord,  a  con- 
current proof  of  6s.  8^.  paid  as  a  &ne  certain. 
.    Lord  Hardicicke,  Can  you  shew  any  admis- 
iions  of  persons  who  wert^  efdest  sons,  without 
paying  any  tine  at  all. ^ 


Coit  itf  Henry  M^tHreg  EM9 

Att.  Oen.  My  lord,  it  it  iniproDer  to  call 
such  an  one  an  eldeal  iOD,  if  the  fatker  bad  oo 
other  son. 

Lord  Hardacicke.  There  two  pertons  wenft 
admitted :  but  in  that  entry  neither  is  mentida- 
ed  to  be  the  son  of  a  freeman. 

Att.  Gen.  It  is  for  a  pipe  of  wine ;  that,  my 
lord,  is  on^  of  the  rights  they  aibnit  upon.-^ 
Read  the  admission  of  Wilbam  Cobdeo,  fbU 
147.  He  was  admitted  tbe  7th  of  May,  tbd 
7ih  of  James  tbe  1st. 

Assocuite  reads : 

**  Hastings,  ss.  Ad  assemllat*  tent'  i&'deno 
7^  die  Maii,  7°  Jacobi  Regis  primi,  Giilielroas 
Cobden  adiiii»su8  Ckt  ad  Ubeitatim  luijus  viUsig 
et  »acra4iieiitum  i>uum  more  solito  pnes^iitit,  et 
osculatua  est  roalam  dextram*  Majoris  secuo- 
dum  usum,  pro  fine  suo ;  quia  fiiiua  Uberi  bu- 
minis." 

Lord  Bardwicke.  Tlie  Customal  of  tbe  five 
ports  does  not  fix  what  the  fine  shall  be. 

Air.  Strange.  My  lo;d,  proving  that  all  tbe 
sons  are  admitted,  ia  proving  that  the  eblest 
son  in  admitted. 

Lord  Hardwicke.  You  have  laid  it  *  in  re* 
spect  thereof,*  which  you  need  not  have  done. 
I  cannot  imagine  why  it  was  laid  ao, « in  respect 
thereof.' 

8erj.  Eyre.  Turn  to  fol.  147.  Read  tbe  ed- 
mtstiion  ot  John  Sand,  the  14th  of  July,  the  8th 
of  James  the  1st. 

AsscK'iate  reads : 

*'  Hastings,  ss.  14  Julii,  8  Jac.  1,  in  pleoft 
Curia  venit  Julianncs  Sand,  et  petit  liberlateia 
hujus  viilte,  et  adniisaus  est  ad  libertatem,  quia 
pater  suus  Uber  erat,  et  sol'  6t.  8^.  et  fecit  iode 
sacramentum,  et  osculavit  malam  daxtram  Ma<« 
joris  more  solito." 

Mr.  Strange.  We  may  admit  many  of  these 
entries,  Mr.  Attorney,  if  yon  will  tell  us  for 
what  purpose  you  read  your  entries  over  again. 

Att.  Gen.  These  were  admitted  as  sons  of 
freemen.  We  read  them,  to  shew  a  different 
custom  from  what  you  have  laid. — Read  Na- 
thaniel   Lasher  the  son.     He  was  admitted, 

*  quia  filius  hberi  hominis.'    Turn  to  fbl.  175. 

Ass&cUtte  reads: 

••  Hastings,  ss.  1613,  11  Jac.  1,  S6Martii, 
hoc  annOf  came  Nathaniel  Lasher,  son  of  Janaes 
Lasher,  jurat,  before  Mr.  Mayor  and  his  bre- 
thren, and  prayed  lo  be  admitted  to  tbe  liberty 
and  freeilom  of  this  town ;  and  was^admitted, 
sworn,  kissed  the  right  cheek  of  Mr.  Mayor, 

*  utore  solito,  pro  fine  6t.  8^.  quia  iSlius  liberi 

*  hominis,'  ^'  ic. 

Alt.  Gen.  Turn  to  Col.  179.  Read  Joba 
Isted. 

4 

Associate  reads : 

'*Hastin<r8,  «f.  1614.    *  Decimo  quarto  die 

*  hoc  aono,'  came  John  Isted,  and  craved 
to  be  admitted  to  the  liberty  and  freedom  of 
this  town ;  and  by  Mr.  Mayor  and  bis  br^ren 
was  admittedi  awl  iworo,  aiid  kissed  4bt  x^t 
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cbeek  of  Mr.  Mayor,  '  more  lolito,  pro  fine  6s. 
*  Qd.  dootaxat,  quia  filing  est  liberi  homiDW  bur 
'  jusVillfe.'  " 

Lord  UiA'dwicke.  What  men  do  yon  admit 
there? 

Ait,  Gen,  My  lord,  we  admit  men  as  the 
flbns  of  freemen,  and  that  pay  6f.  Bd. — Now 
tead  the  entry  of  the  Slst  of  March,  1638,  of 
the  admission  of  James  Batcher,  jnn. 

Seij.  Eyre.  James  Batcher,  jun.  son  of  his 
lather. 

Mir.  Strange.  That  is  jnst  the  same  as  you 
read  before. 

Serj.  Skinner,  Read  William  Lo?eU. 

8ir  T.  Ahney.  We  road  tbkt. 

ilisocMi/e  reads: 

<«  Hastings,  it.  March  SI,  1638, 14  Car.  1. 
At  this  court,  Jame«  Batcher,  jmi.  son  of  his 
father,  a  freeman,  is  now  made  also  free,  for  his 
fine  of  %t.  ^,  took  his  oath,  and  kissed  the 
mayor's  right  cheek,  more  taUto^**  &c. 

Serj.  Skinner,  1  be*ie?e  we  must  trouble  the 
doctor  once  more. 

AU.  Gen.  Mr.  -Carhon,  you  told  me  you 
had  ]i?ed  all  your  time  in  Hastings,  except 
about  fourteen  years ;  you  say-  you  ha? e  been 
at  their  elections ;.  pray,  who  has  the  rigbt 
to  be  elected  a  freeman  of  thk  borough  dunug 
your  time  ? 

Carlton.  Those  whom  the  mayor  and  jurats 
please. 

Att.  Gen.  Has  not  the  eldest  son  of  a  free- 
man a  right  to  be  adnaitted  ? 

Carlton.    No ;  if  there  bad  been  such  a  cus- 
tom, it  would  never  ha?e  been  denied. 
.    Att,  Gem,    Did  you  ever  know  any  body, 
that  was  an  eldest  son,  insist  on  this  right  ? 

Carlton.  Yes ;  one  Ereroden  insisted  on  it, 
and  was  refused. 

Att.  Gen.  How  long  is  that  ago  ? 

Carlton.  It  was  Sti'ote  1  was  a  freeman, 
about  35  years  ago. 

Att.  Gen.  So  you  say  £vemden  demanded 
his  freedom,  and  was  denied ;  Do  you  know 
this  of  your  own  knowledge  f 

Carlton.  \  have  heard  it,  but  do  not  know  it. 

Att.  Gen.  Who  have  you  heard  it  spoke  by  ? 
jire  the  persons  dead  or  living? 

Carlton,    I  have  heard  it  by  some  persons 

UVJUg. 

Att.  Gen.  Was  it  the  general  reputation  in 
the  -town,  that  this  Evernden  had  no  right  ? 

Carlton.  Yes ;  he. was  looked  on  as  an  im- 
pudent fellow,  for  coming  and  demanding  it. 

Att.  Gen.  Did  you  ever  know  any  body  ad- 
mitted upon  this  right  ? — Carlton.  No. 

Att.  Geh.  How  long  have  you  been  a  jurat? 

Carlton.  Ever  since  the  year  1701. 

Att.  Gen.  That  is  35  years  ago.  Did  ever 
any  body  before  this  Evernden  come  and  do* 
mand  to  be  admitted  as  an  eUest  son  ? 

Carlton.  I  do  not  know  any  one. 

Serj.  Farker.  Suppose  the  eldest  son  of  a 
jpreeroan  apply  to  the  mayor  and  jurats  to  be 
admittedi  and  they  think  fit  to  admii  him ; 


how  do  the  corporation  proceed  on  that  occa- 
sion? 

Carlton.  Tjiey  apply  to  the  mayor  and  Jurats 
separately  at  their  houses,  and  ask  that  uvont 
of  them ;  and  if  they  consent,  then  tliey  come 
to  the  court -hall,  and  ask  it  of  tbem  again. 

Serj.  Parher.  What  follows  upon  that? 

Carlton.  Then  the  mayor  asks  the  gentle- 
men, if  they  consent,  and  are  satisfied,  and 
whether  they  are  willing  the  person  should  b^ 
made  free ;  and  then  they  put  it  to  the  vote. 

Serj.  Parker.  Do  they  make  any  distioctloii 
between  the  eldest  and  youngest  sons  ? 

Carlton.  No ;  tlio  majority  determines  whe-' 
ther  the  man  shall  be  mado  free  or  no. 

Serj.  Ejfre.  If  any  other  person  applies  to 
be  made  free  who  is  not  a  son,  wiiat  steps'  dd 
they  take  then  ?•— Carlton.  Just  the  same. 

Serj.  £yrc.  You  are  the  eldest  son  of  a  free- 
man, are  you  ?  , . 

Carlton.  Yes ;  but  not  bom  within  the  town. 

Sir  T.  Ahney.  Mr.  Carlton,  did  yon  know 
John  Geery  ?-^Carlton.  Yes. 

Sir  T,  Abney.  Was  not  he  admitted  to  tha 
freedom  in  your  time  ? — Carlton.   Yes. 

Sir  T.  Abney.  Was  not  he  the  eldest  son  of 
a  freeman? — Carlton.  Yes. 

Sir  T.  Abney.  Did  you  know  John  Oliver, 
John  Chambers,  Benjamin  Stevens,  Philip 
Stevenson,  William  Shorter,  and  Jacob  Fant- 
Icy  ?—Carlton.    Yes,  .  '     , 

Sir  T.  Abney.  Have  not  all  these  persons 
been  admitted  in  your  time,  os  eldest  sons  ?      * 

Carlton.  Not  l>ecause  they  Were  eldest  sons, 
but  because  the  mayor  and  jurats  thou;^ht  fi^    . 
to  admit  them. 

Sir  T.  Abney,  You  said  yon  did  not  know; 
but  you  believed  Evernden  was  refused  ;  pray, 
do  you  believe  or  fancy  any  other  person,  who 
was  an  eldest  son,  was  ever  refused  ? 

Mr.  Strange.  Do  you  remember  Boykett  the 
dissenter,  that  applied  to  be  admitt^  to  hii 
freedom  ? — Carlton.  No. 

Mr.  Strange.  Do  you  know  no  enquiry 
made  by  the  town  cleric,  whether  be  was  the 
son  of  a  freeman,  or  not  ? — Carlton.  No. 

Mr.  Strange.  And  upon  admitting  freemen, 
you  say,  that  is  the  only  question  put  by  the 
mayor,  Gentlemen,  are  you  satisfied  ?  and  if 
any  objects,  he  puts  it  to  the  vote  ? 

Carlton.   Yes. 

Mr.  Marsh.  Do  you  remember  Tho.Lovellf 

Carlton.  Yes ;  he  was  mayor  several  tiroes. 

Mr.  Marsh.  Do  you  remember  Mr.  Waller, 
the  town  clerk  ? — Carlton.  Yes. 

Mr.  Marsh.  How  long  is  it  since  be  was 
town  clerk  ? 

Carlton.  Since  1  was  upon  the  bench. 

Mr.  Clarke.  Do  you  remember  nothing  of 
Boykett?— Car//on.  No. 

Mr.  Clarke.    Nothing  of  his  being  refused  ? 

Carlton.  No. 

Mr.  Clarke.  Call  Robert  Bartbo'omew  again, 
(Be  not  appearing.) 

Mark  Bayley  swora. 

BIr.  Marsh,  Are  you  a  freeman? 
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Bayfey,  T  wis  one,  and  am  disfranchised. 

8«:rj.  Skinner,  How  long  have  yoaknowA 
Uastingsf — Bay  ley.   Ever  since  I  wu  bom. 

Serj.  Parker.  How  old  are  you  ? 

Bayley.  I  am  76  years  old. 

Alt,  Gen.  Huw  looflr  ha?e  yon  lived  there  ? 

Bayley.  1  have  lived  there  all  my  time. 

Serj.  Skinner,  You  have  been  a  jurat  there^ 
have  not  you  ? 

Bayley.    Yes^  six  or  seven  years. 

Att.  Gc^i.  How  do  you  make  freemen  ? 

Bayley.  You  most  apply  to  the  mayor  and 
jurats,  and  tlesire  that  they  would  please  to  let 
yoo  be  made  free. 

Serj.  Sktnner,  Suppose  I  was  the  eldest  son 
of  a  freeman,  miffht  1  come  and  demand  to  be 
free? 

Bayley.  No ;  there  is  no  such  thing  as  de- 
manding it  without  the  consent  of  the  mayor 
and  jurats. 

Serj.  Parker.  When  you  come  before  the 
mayor  and  jurats,  does  the  mayor  put  the  ques- 
tion, whether  the  person  shall  be  •  Hioitted, 
or  no? 

Bayley.  He  says,  that  such  a  man  desires  to 
be  made  tree,  if  you  think  fit  of  it. 

Serj.  Parker.  The  eldest  son  can  demand  it. 
If  he  thinks  fit,  cannot  he? 

Bayley.  No,  no ;  we  have  nothing  at  all  of 
an  eldest  son. 

Sir  T.  Abney,  Are  not  you  the  eldest  son  of 
ft  freeman  ? — Bay  leu.  No. 

Sir  T.  Abney.  *  How  long  have  you  been  a 
jurat  ? — BayUy.  Six  or  seven  years. 

Sir  T.  Abney,  How  long  have  you  been  a 
freeman  ? — Bayley.  48  years  clear. 

Sir  T.  Abney.   What  profession  are  yoo  of? 

Bayley.  lum  a  seaman. 

Sir  T.  Abney.  Pray,  3Ir.  Bayley,  were  you 
always  resident  in  the  borough  ?  Did  you  live 
there  all  your  life  ? — Bayley.  Yes, 

Sir  T.  Abney.  What,  when  yoo  were  at  sea  ? 

Bayley,  No,  but  at  all  times  when  I  was  not 
at  sea. 

Thomas  Caswell  sworn. 

Serj.  Eyre,  How  long  have  you  known 
Bastings  ? 

•    Castcell.    1  was  born  there,  and  have  lived 
there  almost  all  my  time. 

Serj.  Eyre.  Have  not'  you  been  a  freeman 
and  a  jural? — Caswell,  Yes. 

Snr).  Eyre.    Arc  not  you  disfranchised  ? 

Casvclf,  Yes,  I  am  no<l^  disfranchised. 

Serj.  Eyre.  When  wf  ro  you  made  a  freeman  ? 

CuswtlL  In  1717. 

Serj.  Eyre,  When  a  jurat? 

Casuelt  In  1726. 
'   fckirj.  Eyre.  Pray,  Mr.  Caswell,  how  do  they 
make  free  ? 

Casvell.  When  1  was  made  free,  I  asked  the 
mayor  and  jurats,  although  I  was  the  eldest 
•on  of  a  freeman. 

Serj.  EyrCf  Acquaint  my  lord  and  the  jury, 
what  happened  on  your  applying  to  be  made 
free. 

Castrell,  I  applied  in  1717  to  the  mayor  and 
jurats  for  their  good  will  to  make  me  free. 
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Sen.  Eyre.  Is  there  my  dJfSnnwct  hatwiai 
ID  eldest  son  and  another  io  makiBg  fntf 

Caswell.  No  diffiereooe  at  all,  but  tiMl  mm 
pays  half  the  fine,  and  the  ether  tha  wMt ; 
but  the  consent  of  the  mayor  and  jiirata  ia  tb^ 
same. 

Serj.  Eyre.  As  to  aoa-rcMleiiee,  de  Ibev 
ever  make  any  persoos  free,  who  are  nei  RM> 
dent  within  tlie  borough  ? 

Caswell.  They  never  make  aoj  free^  h«t 
such  as  are  resident. 

Serj.  Eyre.  Has  any  person  a  right  la  h* 
made  free,  or  is  it  in  the  pleasare  of  tte  oorpo* 
ration? 

Caswell.  It  is  entirdj  m  the  pleieare  of  Um 
ma^ur  and  jurats. 

Sen.  Eyre.  A  man  by  jparcbaaiiig  a  tnm^ 
hold,  has  he  any  right  ? — CaswelL  No. 

Att.  Gen.  Is  be  tree  of  the  other  four  Ciaqve 
Porto  ?—Canre//.  No. 

Mr.  Strange.   Where  were  yoo  bom  ? 

Caswell.  At  Hastings.  My  father  waa  % 
freeaian  when  I  was  born,  and  many  years  h»« 
fore.     That  ia  my  fioher's  copy.    (Pieduo* 
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fr.  Strange.  Did  you  take  op  your  freedom 
by  that  copy  ? 

Caswell,  I  wish  I  ooold  ;  1  should  hate  ImI 
it  sooner. 

Mr.  Strange.  How  old  were  you  wtiCD  yoa 
were  made  free  ? 

Caswell.    I  was  twenty-six  years  old. 

Mr.  Strange.  I>id  you  ever  "know  ao  eldeil 
son  of  a  freeman  denied? 

Caswell.  No ;  but  it  is  in  the  breasts  of  tba 
mayor  and  jorau,  whether  he  shall  be  free 
or  no. 

Mr.  Strange.  Was  your  father  the  sou  of  a 
freeman  ? — CaswelL  I  cannot  tell. 

Mr.  Strange.  How  comes  it  upon  yoor  fii- 
ther's  admission  to  be  marked  the  day  he  waa 
born  ? ^Caswell.  It  is  the  time  I  waa  bom. 

Mr.  Strange.  How  came  it  there  ? 

Caswell.  1  wrote  it  from  a  Bible  where  my 
father  had  entered  it. 

Mr.  Strange.  For  what  purpose  ? 

Caswell.  I  wrote  it  down  now,  upon  this  suae* 
mons,  to  shew  how  old  I  was* 

Mr.  Clarke.  What  is  the  difference  between 
the  fine  paid  by  freemen's  sons,  when  you  were 
admiiteo,  and  now  ? 

Caswell.  When  I  was  admitted  it  was  Us.  8i^« 
and  now  it  is  20s.  * 

Mr.  Clarke.  How  long  has  it  been  90$.  ? 

Vaswell,  Twelve  or  fourte^  years. 

Mr.  Strange.  If  the  mayor  iasisto  upoo  10a» 
you  pay  it  ?— Caswell.  The  nsage  is  6s.  Bd, 

Mr.  Strange.  But  he  might  refuse  it  now  ? 

Caswell.    I  do  not  know. 

Mr.  Strange,  Suppose  he*  had  asked  ten 
guineas  ? 

Caswell.    You  ask  foolish  questions. 

Mr.  Strange,  It  is  not  yonr  bosineia  to  leH 
me  so. 

Caswell.  You  do  it  to  aggravate  yonr 

Mr.  Strange.   I  ask  you,  is  it  not  a 
for  the  eldest  sou  to  be  adauttod,  vftm  tV^ 
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•iMb  nttomUe  fine  ai  tbe  mtvor  shtll  thiok 
fttf 

Coiwdl.  No ;  til  the  CQstom  if,  that  6f .  8(f. 
ii  paid  by  sons,  and  ISt.  4«f.  by  olhen ;  and  now 
the  distiBction  is  SOt. 

Mr.  Strange.  Do  you  know  any  iostanct  of 
pefsoDs  admitted  for  a  fine  of  20t.  ? 

C^tmtU,  I  know  but  of  oneinitance. 

Mr.  Strange,  So  yon  take  it,  no  peraon  has 
a  riffht  to  be  naade  free  ? 

Cttiweil,  Not  without  the  consent  of  the 
mayor  tod  jurats. 

William  Bourne  sworn. 


j.  Parker.  Do  you  know  Hastings  ? 

Bourne.   Yes. 

8eij.  Parker.  How  long  have  yoa  known  it  ? 

Bourne.  Fifty- eight  years. 

Serf.  Parker.  What  method  must  a  man 
take  10  be  admitted  a  freeman  of  Hastings  ? 

Bourne.  The  way  is  to  get  the  good  will  and 
liberr|r  of  the  mayor  and  jurats. 

Serj.  Parker.  Supposing  an  eldest  son  ap- 
plies to  be  made  free,  does  he  apply  to  the 
mayor  and  jurats  in  the  same  manner  as  ano- 
therP 

•    Bourne.    Yes,  be  must  make  the  same  ap- 
plication. 

Alt.  Gen.    Has  he  any  right,  without  the 
leave  of  the  mayor  and  jurats  f 
'Bourne.  None  that  1  know  of. 

Att.  Gen.  Were  you  the  eldest  son  of  a  free- 
man ?— -BtHime.  Yes.  I  was. 

Att.  Gen.  Did  you  deroanil  it  as  a  right  f 

Bourne.  I  demanded  it  as  a  favour. 

Att.  Gen.  Had  yon  any  right,  in  case  the 
mayor  and  jurats  had  refused  you  ? 

Bourne.  No. 

Serj.  Eyre*  Are  the  freeholders  within  the 
borough  made  free  ? — Bourne.  No. 

Lord  Hardwicke.  Suppose  a  man  has  an  es- 
tate, and  lives  in  the  town. 

Bourne.   It  is  all  one,  my  lord, 

Lord  Hardwicke.  Did  you  ever  know  one  of 
them  admitted  ? — Bourne.  No. 

Att.  Gen.  Did  they  admit  you  immediately 
on  jrour  application  ?  or  was  there  any  dispute, 
whether  you  should  be  admitted  or  no  ? 

Bourne.  Yes;  it  was  two  or  three  court-days 
before  tbey  admitted  me ;  I  believe,  in  all,  about 
six  weeks. 

liord  Hardwkkes  When  were  yon  admitted  f 

Btume.  In  1701,  my  lord. 

Serj.  Skinner.  So  it  was  six  weeks  too  was 
asking  this  favour  P—  Bourne,  Thereabouts.  - 

Ser|.  Skinner,  You  went  to  their  houses,  to 
ask  leave  that  yon  might  be  free  ? 

Bourne.  Yes. 

Serj.  Skinner,  (s  it  tbe  custom  for  any  per- 
BOiA  that  are  non-resident  to  be  made  firee  r 

Bourne,  No. 

Serj.  Skinner.  Did  you  eter  know  the  eldest- 
son  of  a  freeman  refused  f — Bourne.  No. 

Serj.  Skinner.  Nor  any  others? 

Btmrne.  Yes,  some. 

Serj.  Skinner.  Did  you  ever  know  any  dt' 
mand  itae^kksttssas'f 
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Bourne.  I  cannot  say. 

Mr.  Strange.^  Do  not  yoa  ez^eetto  be  9iad# 
free  again  ? 

Att.  Gen.  He  expects  to  be  a  freendan  be* 
fore  your  client. 

Ix>rd  IJariwicke.  Were  yon  ever  a  jurat? 

Bourne.  No. 

Lord  Hardwicke,  Or  a  common-cooncil- 
man? — Bourne.  No. 

Att.  Gen.  My  lord,  we  rest  it  here. 

Sir  T.  Abn^.  My  lord,  I  beg  leave  to  troiH 
ble  your  lonnhip  with  a  word  by  way  of 
reply :  and,  notwithstanding  what  has  beeil 
omired  by  the  gentlemen  of  the  other  side,  I 
agree,  that,  upon  the  Mandamus,  we  havif 
laid  down  four  tbinj^  as  necessary  qualifica- 
tions tor  claiming  a  medom  in  this  borough :  * 

1st,  That  he  must  be  an  eldest  son. 

2dly,    That  he  be  bom  within  the  borongb, 

Sdly,  It  must  be  after  the  admission  and 
swearing  of  his  father.    And, 

4thly,  It  must  be  upon  paying  a  reasonable 
fine. 

And,  my  lord,  I  humbly  apprehend,  that 
if  they  have  proved  that  any  other  of  the  sons, 
or  that  all  the  sons,  are  intituled  as  w«ll  as  an 
eldest  son,  it  will  not  at  all  afiect  our  cus- 
tom :  or,  if  we  prove  our  custom  larger  than 
we  have  laid  it,  that  it  will  not  at  all  impeach 
our  custom  or  claim  as  an  eldest  son. 

My  lord,  a  man  lays  a  custom,  that  he  has 
a  right  of  common  n»r  sheep,  and  pro? es  the 
ri^t  to  be  for  horses,  cows,  and  sheep  too ; 
this  shall  not  impeach  bis  custom. 

And  therefore,  if  any  etiilence  has  been 

S'ven  to  your  lordship  and  the  jury,  that  all 
e  sons  of  a  freeman  are  intituled  to  their 
freedoms,  then,  my  lord,  d  fortiori^  the  eldest 
son  is  intituled. 

Lord  Hardwicke,  It  is  laid  *  in  respect  there« 
of,'  sir  Thomas  Abney. 

Sir  21  Abney.  My  lord,  I  humbly  appre- 
hend, those  words  relate  to  tbe  act  of  the 
father.  It  is,  '*  every  person,  bein^  the  eldest 
son  of  a. freeman,  and  bom  witbm  tbe  said 
town  and  port,  after  the  admissioo  and  swear  • 
ing  of  his  father  into  the  place  and  office  of 
one  of  the  freemen  of  the  said  town  and  port^ 
has  a  right,  in  re8p«ct  thereof." 

My  lord,  that,  iff  common  understandings 
cannot  be  in  respect  of  bis  being  born  an 
eldest  son,  but  in  respect  of  his  father's  being 
sworn  and  admitted  a  freeman  at  the  time  S 
his  birth. 

Lord  Hardwicke.  Has  a  right  in  respect  of 
bis  being  bora  after  hb  fraier's  admission 
and  swearing. 

Sir  7.  Abney.  And,  my  lord,  the  Customal, 
to  make  out  that  fact,  says,  **  Uno  mode,  per 
Nativitatem  infra  libertatera  suam,  si  pater 
suus,  tempore  nativitatis  succ,  fuit  liber:"  If 
the  father  was  a  freeman  at  tbe  time  of  the  son's 
birth,  then  he  is  to  be  made  free.       * 

My  lord,  we  have  supported  this  custom  in 
the  strongest  manner,  by  forty  entries,  bv  a 
great  number  of  living  witnesses,  and  by  ttieir 
own  witaessesi  Costomali  and  entries  toof 
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insomuch  that  one  Robert  Breraden  is  the 
m^y  penoo  they  have  beeo  able  to  shew  that 
was  ever  refused. 

.  My  lord,  we  have  goae  so  iar  bacic  as  the 
year  1688  with  oar  entries,  which,  we  humbly 
apprehend,  is  a  very  strung  proof  of  an  an- 
cient custom ;  we  have  brought  it  down  to 
within  90  years  of  tlie  present  time ;  and,  in 
all  that  space,  they  have  not  been  able  to  shew 
one  instance  of  an  eldest  /aon  that  was  ever 
refused ;  and  the  entries  are  eqaaHy  full,  and 
liave  shewn  in  tlie  clearest  manner,  thai  the 
eldest  son  of  a  freeonan,  born  within  the  bo- 
fou|^h,  and  afcer  the  swearing  and  admission 
of  his  father,  was  always  admitted. 

My  lord,  as  to  what  Mr.  Attorney  says,  that 
the  rules  laid  dowu  in  the  Customal  as  to  the 
making  of  freemen,  that  these  are  (jnaliBca- 
lions  rather  than  rights,  and  that  we  have 
aot  ttated  our  cusiom  properly,  and  are  gene 
ou  account  of  the  coinmarancy ;  my  loni,  1 
^  admit,  that  if  the  witnesses  hod  come  up 
to  that  point  of  commuruncy,  we  must  bare 
given  it  up. 

But,  my  lord,  I  must  l>eg  leave  to  insist, 
that,  although  Mr.  Attorney  has  bestowed  so 
much  learning  and  time  upon  the  words  **  ubi 
commoratur,"  to  shew  that  residence  arises 
from  the  Customal,  and  from  this  article, 
which  we  have  laid  down  as  the  foundation  of 
our  right ;  and  that  the  person  admitted  is  to 
lake  an  oath  to  be  true  and  faithful  to  the  bo- 
rough where  he  dwells;  yet,  my  lord,  the 
woi^s  "  Possont  Majores  et  JuratJ,"  &c.  not 
only  imply  a  right,  but  they  bespeak  a  quali- 
fication :  and,  my  lord,  we  have  fully  shewn 
them  to  be  rights  tkat  were  never  con- 
tested. 

My  lord,  another  objection  that  has  been 
made  by  the  gentlemen  of  the  other  side,  is, 
that,  as  we  have  laid  it,  it  is  necessary  a  rea- 
Bonable  6ne  ahould  be  |>aid  upon  the  admis- 
•ion  of  every  eldest  son ;  and  that  we  have 
given  evidence  only  of  a  fine  of  6<.  Qd.  and  that 
we  should  have  given  evidence  of  different 
fines  paid,  in  order  to  take  in  the  custom  as 
we  have  laiil  it.  But,  my  lord,  I  submit  it  to 
your  lordship  and  the  jury,  wliether  the  sum 
required  is  unreasonable  or  no  ?  Is  this  so  P 
Can  it  be  thought  so  ?  If  on  a  special  verdict  it 
were  to  be  found,  that  every  man  had  a  right 
upon  paying  6f.  8^.  I  humbly  apprehend,  the 
quantity  of  the  aum  must  shew  that  it  ia  a 
reasonable  fine. 

My  lord,  as  to  the  by-law  they  have  read, 
that,  if  any  freeman  depart  out  of  the  town 
for  a  year  and  a  day,  lie  loses  his  freedom ; 
with  great  submission  to  your  lordship,  I  ap- 
prehrad  it  is  not  at  all  applicable  to  the  pre- 
sent case.  It  does  not  say  one  word  of  what 
fa  necessary  in  order  to  a  man's  being  eleeted 
B  freeman.  We  aay,  that  in  order  to  be  ad- 
mitted a  freeman,  a  man  must  be  an  eldest 
•on,  bom  within  the  borough  aAer  bis  father's 
freedom  :  but  they  do  not  read  one  word  out  of 
this  by-law,  that  no  man  aliall  be  elected  a 
ffoemao,  unless  he  be  nakleat ;  but  it  says. 


that,  if  any  freeman  go  and  dwdl  out  of  tha 
town  for  a  year  and  a  day,  he  shall  for  ove^ 
kioe  his  freedom. 

And  as  lo  their  living  wttoessea,  they,  1 
humbly  apprehend,  will  have  little  weight 
with  your  lordship  and  the  jury.  They  are 
not  so  free  aa  ours;  they  are  men  dislraot 
chised  to  serve  a  particular  purpose.  1 1  is  true; 
thev  are  legal  witnesses;  but  it  will  go  to 
tbeir  credit,  and  the  jury  will  think  tliey  aro 
under  a  bias,  and  that  they  are  to  be  made  fret 
again,  and  therefore  are  prejudiced,  and  v^ 
determined  to  keep  the  borough  in  the  same 
narrow  handa  they  now  haTO  it.  They  have 
all  said,  that  noue  but  the  mayor  and  jurats 
can  give  a  right ;  and  that,  if  I  was  lo  bo  let 
into  the  frec3om  to-morrow,  (as  Mr.  A ttomoy 
told  you)  there  is  no  right  but  at  the  will  and 
pleasure  of  the  mayor  aud  jurats  only.  With 
respect  to  one  of  the  jurats,  and  his  owii 
rigut,  Rubert  Bartholomew,  it  will  have  weight 
with  the  jury,  that  he  is  disfranchised  ;  bol 
much  greater,  to  prove  him  perjured,  wlucb 
we  shall  do  by  three  witnesses  of  undoubted 
credit,  whom  we  shall  call  to  contradict  all 
this  talk  that  he  tells  you,  that  there  is  no 
sucli  thing  as  a  right  but  at  the  will  and  pletn 
sure  of  the  mayor  and  jorata. 

Gentlemen,  we  have  no  other  evidence  to 
trouble  you  with,  but  to  contradict  Barthohn 
mew ;  aud  then,  gentlemen,  we  shall  l^ve 
it  upon  the  strength  of  the  case ;  and  we  make 
no  doubt,  but  you  will  be  of  opinion,  that  th^ 
plaintiff  has  an  undoubted  right,  and  there* 
fore  will  find  a  verdict  for  him. 

Mr.  Broadway  sworn. 

Mr.  Strange,  Pray,  Mr.  Broadway,  do  yoa 
know  Robert  Bartholomew  ? — Broadway.  Tes. 

Mr.  Strange.  Had  you  any  discourse  witl| 
him  about  the  ritfht  of  freemon's  eldest  sobs  f 

Broadway.  "^  es ;  I  waa  in  company  with 
him  about  two  years  ago,  at  the  sign  of  the 
Blue  Anchor  in  Hastings ;  he  then  told  me, 
that  the  eldest  sons  of  freemen  had  a  right  tf$ 
be  admitted  to  their  freedoms. 

Mr.  Strange.  Did  he  say  any  thing,  that 
they  must  oome  cap-in-hand  to  the  mayor  and 
jurats,  and  beg  the  favour  that  they  would 
pleaae  to  admit  them  P 

Broadway.  No,  nothing  at  all  of  that. 

Mr.  Strange.  Did  he  say  any  thing  liirtfaer 
about  the  right  of  eldest  sons  ? 

Broadway,  lie  said,  be  could  remember  the 
time  particularly  well,  when  they  were  ad* 
mitted  without  any  diapute. 

Serj.  Parker.  Mr.  BartholooMiW,  is  that 
true?  Were  you  at  the  Blue  Anchor  in  Hast- 
ings with  Mr.  Broadway  f 

Bartkolomtm.  No,  there  is  do  soch  ago  i% 
Hastings. 

Sir  i\  Ahnty.  You  must  call  John  Sargent. 

Att,  Gen.  Mr.  Broadway  aays,  yon  told 
him,  that  you  remembered  the  tmie  particu* 
hrly  welt,  when  the  eldest  bods  were  Bdmhted 
without  any  dispute. 

Bartkolmem.  I  Dover  toUiiia  M 
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(Here  a  person  who  was  upon  the  paimel 
whispered  to  one  of  the  jurymen.) 

Serj.  Skinner.  You  roust  nol  talk  to  tba 
jury :  are  you  a  Hastings  man  f     "■  No. 

JarysMii.  He  is  upon  the  pannel* 

Seq.  Skintur,  Did  be  say  aov  thing  to  yoo 
about  this  cause  i^^Juryman*  No. 

Att,  Gen.  Mr.  Baitholomew,  do  yon  re« 
member  tiiat  you  said  so,  or  no  ? 

Bariholamein,  Lastsummer  I  was  tfaera  with 
Dodson ;  but  I  nerer  beard  any  such  thing 
mentioned. 

Mr.  Mar$k,  How  came  yon  to  tell  them, 
they  wanted  to  pry  into  the  corporation* 
secrets? 

Sir  r.  Abney.  Did  not  you  tell  him  yon  was 
admitted  upon  that  right  ? 

Bartholomew,    No. 

Sir  T,  Abney.  Who  is  that  person? 

Bartholomew.  The  minister  of  the  parish. 

Serj.  Skinner,  So  he  came  to  pomp  you  ? 

Mr.  Marth.  He  knows  he  told  them  so. 

Henry  Dodion  sworn. 

Mr.  Marsh,  Mr.  Dodson,  was  you  at  Sar* 
gent's  with  Robert  Bartholomew  ? 

Dodson.  Yes,  about  two  years  since. 

Mr.  Marsh.  Was  Mr.  Broadway,  the  mi- 
Bister  of  the  parish,  there  ? 

Dodson.  Yes,  he  was  in  company  with  Bar- 
tholomew and  me. 

Mr.  Marsh,  Pray,  what  was  the  conTersa- 
lk>n  in  relation  to  the  right  of  freemen  ? 

Dodson,  I  met  with  Mr.  Bartholomew  and 
Mr.  Broadway  at  Sargent's.  1  told  him,  the 
reason  of  our  meeting  was  to  enquire  of  him 
what  was  the  right  of  freemen's  sons.  He 
naid,  that  the  eldest  sons  of  freemen  had  an 
l^ndoubted  right  to  claim  their  freedoms  ;  and 
be  said,  that  formerly  he  had  been  requested 
to  take  up  his  freedom,  but  that  he  had  refused 
it,  because  in  war  time  the  freemen  were 
burthened  with  taxes,  watching  and  working 
night  and  day;  but  that  aAerwards  he  had 
thought  proper  to  accept  of  it,  and  was  ad- 
initt^  for  a  bottle  of  wine.  He  said,  he  ap- 
plied to  the  mayor  and  jurats,  and  was  ad- 
nitied. 

Mr.  Marsh.  Did  you  say  any  thing  more  to 
him  ? 

Dodson,  He  told  me  this ;  but  I  said  nothing 
to  Kim,  but  took  a  memorandum  in  writing 
6nt, 

,  Mr.  Marsh.  Did  he  tell  you  any  thing  more 
of  the  right. 

^  Dodson.   He  said,  he  looked  upon  the  sons 
of  freemen  to  have  a  ri^bt. 

Lord  Itardwicke,  Was  this  at  the  time 
Broadway  was  with  you  ? — Dodson,  Yes. 

Mr.  Marsh.  Was  Bartholomew  sober  f 

Dodwon,  Yes;  it  was  in  the  morning;  he 
had  drank  nothing  but  one  glass  of  wine. 
'  Serj.  Skinner,  Did  the  parson  go  with  you 
to  find  out  evidence?  You  was  the  attorney  ; 
did  the  parson  go  as  another  ajgent  to  find  out 
mort  etidencef 


Mark  Whales  sworn. 


Mr.  Strange,  Mr.  Whales,  do  yon  know 
that  old  gentleman  f^^Whales.  Yes. 

Mr.  Strange,  Have  yon  heard  him  make 
any  declaration  ooneemiog  the  right  of  an 
eldest  son  to  be  free? 

Whales.  Aboot  19  years  i^,  he  said  that 
the  sons  of  ftvemen  had  a  right. 

Mr.  Strange,  Did  yoo  never  hear  him  talk 
aboiit  an  eldest  son  ? 

Whales   1  do  not  remember. 

Lord  Hardwicke.  That  variance  of  the  fine, 
I  wish  you  would  apply  yourself  to  that  point, 
Mr.  Strange.  The  admission  seems  to  have 
been  npon  a  certain  fine,  6s,  Bd, 

Mr.  Strange.  May  it  please  your  lordship, 
and  yon  gentlemen  or  the  jury;  you  have  hesrJ 
a  very  long  evidence ;  and  as  the  gentlemen  of 
the  other  side  have  been  pretty  minute  in  their 
objections,  it  will  be  proper  for  me  as  shortly  as 
I  can  to  reply  to  them. 

And,  my  lord,  the  chief  thing  the  defendant! 
contend  for  is,  that  there  is  no  such  thing  as  a 
right  to  a  freedom  in  this  borough  ;  and  that, 
though  the  electing  members  to  represent  them 
in  parliament  be  one  of  the  principal  privilegea 
of  ereiy  freeman,  yet  that  there  is  no  person 
whatsoever  has  a  right  to  come  and  claim  the 
*  consuetude  rrgni ;'  but  the  mayor  and  jurats 
may  at  their  pleasure  chuse  members  to  re- 
present this  boroogh  in  parliament,  and  confine 
the  election  in  their  own  hands,  and  may  chuse' 
them  when,  and  in  what  manner,  and  what 
persons  they  please. 

But,  my  lord,  to  support  this  right,  they 
should  have  laid  their  finger  upon  something 
that  would  have  intituled  them  to  this  right ; 
and  yet  they  have  shewn  no  circumstance  noon 
the  ftLOt  of  the  earth  that  can  possibly  entitle 
them  to  it. 

My  lord,  there  is  no  corporation  in  England^ 
but  where  if  a  man  serves  an  apprenticeship^ 
he  has,  by  that  apprenticeship,  a  right  to  his 
freedom,  and  the  sons  of  freemen  have  a  right 
to  come  and  demand  their  freedom.  But  here» 
my  lord,  according  to  their  account  of  the  mat- 
ter, in  no  shape  or  sort  you  can  ever  acquire  a 
right :  a  most  extraordinary  privilege  indeed  ! 
and,  my  lord,  I  would  beg  leave  to  make  this 
observation,  that,  as  they  oegan  with  attacking 
what  sir  Thomas  Abney  set  out  with,  the  an- 
cient Customal ;  so  it  appears,  they  have  treated 
it  in  a  ludicrous  manner,  and  with  no  regard  at 
all.  Tbey  tell  us  it  is  bound  up  with  a  great 
many  miscellaneons  papers  of  no  use,  and  there- 
fore It  can  have  no  authority.  And,  my  lord,' 
this  observation  would  have  been  material,  if  it 
had  come  out  of  our  custody;  for  then  we 
should  have  shewn  why  it  kept  no  better  com- 
pany. But,  as  it  comes  out  of  their  own  cus* 
tody,  can  we  oblige  them  to  keep  their  own 
book  better  than  they  have  thought  fit  to  keep 
it  P  Besides,  my  lord,  it  goes  equally  to  their 
own  book  which  they  have  nroduced  ;  it  is 
made  up  in  th»  same  miscellaneous  manner  , 
asoorsii;    and  therefore  this  otjection  is  as 
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But,  my  lord,  I  sobmit  it  to  your  lordship, 
tbat  there  is  no  foundatioo  at  all  to  quarrel  upoo 
this  account. 

Suppose  it  had  been  found  loose,  iu  no  com- 
pany at  all,  and  without  any  cover  ;  is  it  the 
worse,  if  it  had  been  loose,  tor  bein^  stitched  ? 
It  rather  arg^ues  it  to  be  a  book  of  fpreat  autho- 
rity, aud  that  this  was  done  to  preserve  it ;  be- 
cause, whilst  it  lay  about  loose,  it  was  liable  to 
decay ;  and  in  order  to  preaerve  it,  it  was 
thought  proper  to  bind  it  up. 

My  k>rd,  they  say  further,  it  would  have 
heen  material,  if  it  had  been  bouud  up  with  an- 
cient charters  and  records  of  the  corporation  : 
my  lord,  I  looked  at  it,  and  saw  that  the  very 
oharters  themselves  are  bound  up  with  it. 

My  lord,  they  tell  us,  this  Costomal,  prodticed 
by  tnem,  has  not  at  all  lefl  it  clear,  that  the 
eldest  sons  of  freemen  have  a  right ;  and  they 
■ay,  that  whatever  our  Cu^tomai  may  prove, 
that  our  entries,  which  have  been  reatl,  arc  no 
proof  of  any  rigiit ;  they  pray  to  be  admitted, 
and  therefore  they  have  no  right. 

But,  my  lord,  1  beg  leave  to  observe,  that  it  is 

not  a  phrase  that  runs  through  all  the  entrieh  : 

in  some  of  them,  they  are  admitted  u|M)n  their 

instantly  requiring  it ;  iu  others,  it  is  secundum 

'  ^nsuetudinan. 

But,  my  lord,  snppose  it  was  so  in  all  the 
entries,  it  is  the  common  form  of  them,  aud 
of  the  admission  of  all  the  copyholders  in 
England. 

Lord  Uardwicke,  You  need  not  labour  thai, 
Mr.  Strange. 

^  Mr.  Strange.  My  lord,  they  say,  there  is  a 
circumstance  of  our  proof,  which  we  have  en- 
tirely failed  in,  and  which  they  would  prove  for 
us,  or  that  they  shall  help  it  out ;  and  that  is, 
that  the  party  in  to  be  commorant  within  the 
borough  :  and  to  prove  this,  they  have  read  a 
by-law,  that  says  not  one  word  that  he  is  to  be 
commorant ;  but  tbat,  if  a  man  goes  out  of  the 
town  for  a  year  and  a  day,  be  shall  lose  his 
freedom. 

But,  my  lord,  I  humbly  apprehend,  that  a 
new  by-law,  that  appears  before  your  lordship 
and  the  jury  to  have  been  made  but  a  year  and 
half,  and  contradicts  an  old  custom,  is  the 
atroogest  evidence  in  the  world,  that  it  was  the 
custom  till  the  by-law  was  made. 

To  what  purpose  else  was  the  by-law  made  ? 
They  had  better  have  rested  it  upon  the  ge- 
neral consent,  than  have  introduced  a  new 
bye-law,  w  hich,  upon  the  face  of  it,  appears  to 
contradict  an  old  custom. 

Mv  lord,  Mr.  Attorney,  I  think,  was  pleased 
to  admit,  that  there  must  be  a  Customal ;  and 
that,  taking  this  for  evidence  of  the  matters  in 
dispute,  and  so  far  as  it  is  an  authority,  it  says, 
tbit  the  comers  in  per  emptionem  must  have 
been  commorant  within  the  borough  ayearand 
a  day ;  and  he  says,  the  reason  of  this  is,  that 
they  should  have  some  knowledge  of  the  af- 
fairs of  the  borotigh  before  they  are  made  frcf 
of  it. 


Boty  my  lord,  this  commoraney  b  not  con- 
fined to  the  comers  in  per  empiiomem.  Tho 
words  of  the  39tb  Article  are,  **  Et  nullnfl  fiat 
liber  per  Emptionem,  qoonsanein  INirta  Tel 
Membro,  obi  libertatem  dentierat,  per  uramn 
annum  et  nnaro  diem  permansit,  et  li  bene  ct 
boneste  haboerit,"  Sec.  To  what  end  shonM  it 
be  put,  that  a  man  who  oomei  into  the  fVee- 
dom  per  emptionem  should  be  resident  a  year 
and  a  day  i* 

Lord  Hardtcirke.  It  infera  nothing  one  waj 
or  other. 

Mr.  Strange,  But  one  born  out  of  the  town, 
and  bred  out  of  the  borough,  it  is  not  neceaiarj 
lor  him  to  be  resident,  if  the  mayor  and  joratn 
please  to  admit  him  ;  and  yet  every  one  Imrit 
ui  the  town,  though  he  be  the  son  of  a  firee- 
man,  must  undergo  the  same  experiment  by' 
being  resident. 

My  lord,  the  S4th  Article,  as  to  the  words 
nbi  comrnoratur,  it  is  only  a  |iart  of  the  oath 
every  freeman  is  to  take  upon  bis  admission, 
*<  That  he  will  be  good  and  faithful  to  the  king 
of  England  and  his  heirs,  and  that  he  will  ob- 
serve the  statutes  of  the  five  porta,  and  espe- 
cially of  that  port  where  he  resides."  Ami  it 
is  not  to  be  inferred  from  thence,  that  at  thn 
time  of  his  admission  he  must  be  eommorants' 
but  that  he  will  observe  the  statutes  of  the  bo- 
rough, and  consult  the  good  of  it. 

My  lord,  I  do  not  apprehend,  that  by  the 
38th  Article,  a  man,  by  being  free  of  one  port, 
is  intituled  to  his  freedom  in  all  the  other  ports. 
The  words  are,  '*  Et  ipsi  qni  sunt  in  omniboa 
et  singulis  formis  pnedictis  facti  liberi  in  aliquo 
Portu  sive  Membro,  habeaot  libertatem  consne* 
tam  in  omnibus  alib  Portibus  :"  i.  e.  As'  a 
member  of  one  of  the  ports,  he  shall  hare  the 
general  liberty  belonging  to  them,  but  not  that 
he  shall  lie  a  member  of  all  the  five  ports. 

My  lord,  as  to  the  words  *  in  respect  thereof,* 
they  msiat,  that  as  we  have  laid  it,  they  exelndo 
all  persons  from  being  intituled  to  any  freedom^ 
but  the  eldest  sons  of  freemen. 

But  I  submit  it  to  your  lordship,  that  as  in 
the  Mandamus  other  circumstances  are  after- 
wards mentioueil,  that  those  words  *  in  respect 
thereof,'  are  to  be  referred  to  the  hMt  antecedent 
words,  to  the  freeman^s  beinff  bom  within  the 
liberty,  and  atWr  the  admission  and  swearing 
of  his  futher :  and  unless  something  be  brought 
to  make  it  improper  to  refer  it  to  them,  I 
submit  it  to  your  lordship,  whether  it  would  in 
a  right  have  the  consequence  they  contend 
for. 

My  lord,  the  iMandamns  says,  that  theeVdest 
son  is  iotilulcd  ;  but  this  is  not  an  exclusion  of 
the  other  sons :  for,  if  all  my  sons  are  inti-. 
tuled  to  their  freedoms,  tlien  my  eldest  son 
most  certainly  is. 

If  it  had  been  a  question,  whether  all  thtf 
sons  of  a  fieeman  were  intituled  T  ami  opoo  the 
face  of  the  thing,  the  man  sets  oot  only  that  be 
was  the  eldest  son,  ho  would  not  enlarve  the 
custom  ;  because  it  would  have  required  mom. 
proof:  but,  if  be  bad  been  the  yoonf^eat  son,^ 
ne  must  have  said  that  all  tha  sons  arc  uHitQled| 
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iiid  there  mutt  Tiate  been  an  aTerrnenty  to 
make  it  square  with  our  case.  They  bare  not 
read  above  one  entry  of  the  youngest  sons  of 
freemen.  If  we  had  laid  it  more  confined,  we 
mij^bt  have  failed  upon  the  proof:  but  as  tlie 
proof  has  eome  out,  it  would  have  been  enough 
to  have  said  he  wMjUiu$  of  a  ifreemao. 

Uy  lord,  I  have  but  one  thing  more  to  trou- 
ble your  lordship  with :  the  gentlemen  of  the 
other  side  insist,  that  a  previous  application  to 
the  oaaTor  and  jurats  is  necessary  m  order  to  a 
man's  being  made  free  ;  and  they  infer  from 
thence,  that  it  is  not  right,  but  mere  favour  in 
the  mayor  and  jurats.  £ven  where  a  man  has 
Che  most  indisputable  right  in  the  world,  by 
■trvitude,  he  must  produce  and  {irove  his  in  • 
dentures,  and  his  master  certifies  that  he  has 
served  an  apprenticeship  ftuihfully  ;  yet  even 
in  this  case,  according  to  them,  the  mayor  says 
to  the  jurats.  Gentlemen,  are  you  satisfied  ? 
and  if  they  are,  they  adiiiit  him. 
-  But,  my  lord,  it  does  not  at  all  follow,  that, 
because  their  opinion  is  to  be  taken  as  to  the 
admission,  that  tlierefore  they  have  a  right  to 
refuse  an  apprentice,  who  has  by  servitude  ac- 
quired a  right  to  his  freedom  ;  but  only  whe- 
ner  they  shall  admit  him  as  he  states  his 


My  lord,  having  troubled  your  h)rd6hip  so 
long,  I  will  beg  leave  only  to  say  one  word 
BMre  as  to  the  fine  of  6$,  8eL 

They  object  to  us,  that  we  laid  it  as  part  of 
die  cnstniB,  that  the  eldest  son  is  tone  ad- 
mitted on  paying  a  reasonable  fine,  and  that 
it  comes  out  to  be  a  fine  certain.  But  I  sub- 
mit it  lo  your  lordship,  tliat  6i.  8d.  is  a  rea- 
■onable  fine  ;  the  sum  is  reasonable;  and  that 
the  constant  payment  of  it  upon  every  admis- 
sion is  an  evidence  what  is  a  reasonable  fine : 
And  1  rely  on  those  instances  we  have  read, 
that  that  is  tiie  reasonable  fine ;  and  they  are 
Iwougbt  only  to  warrant  that  there  is  a  rea* 
soiiaule  fine  to  be  taken ;  and  that  tlierefore 
we  are  not  wrong  in  saving,  we  have  a  right 
Vfoa  paying  a  reasonable  fine.  If  we  bad 
laid  it  to  have  been  upon  a  fine  certain,  they 
would  have  objected  it  to  us,  and  they  would 
have  shewn,  that  at  one  time  a  pipe  of  wine  was 
tiie  fine ;  and  at  another  time  tOt.  was  the 
fine ;  and  therefore  it  would  have  been  dan- 
gerous to  have  laid  6$.Qd.io  be  a  certain  fine. 

LiOfd  Hardmieke.  You  have  shewed  no  evi- 
dence, Mr.  Strange,  that  it  has  ever  been  va- 
rietl. 

Mr.  Strange,  They  have  taken  6s.  8d.  al- 
ways upon  the  admission  of  sons. 

Lord  Hardmkkt*  One  of  the  witnesses  says, 
BOW  the  fine  as  a  freeman's  son  is  SOi. 

Mr.  Strange,  That,  my  lord,  is  a  reasonable 
fine,  and  no  certain  sum.  That  in  a  church* 
lease  was  a  reasonable  fine  at  one  time,  which 
k  not  so  BOW ;  and  the  eorperation  think  that 
fOi.  BOW  is  not  more  than  6s.  8i.  was  for- 
merfy. 

My  kird,  we  therefore  submit  it  to  your 
lordship,  upon  the  circumstances  of  this  case, 
HmU  we  have  foil j  proTcd  our  inne  ;  cspe- 
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dally  as  they  have  not  shewn  who  is  intituled 
to  a  freedom  within  this  borough. 

Lord  Hardwicke*  It  will  be  proper  to  con* 
sider,  how  much  of  this  ought  to  be  \ei\  to  the 
jury.  Thus  much  is  taut,  and  that  they  must 
enquire  of: 

First,  Whether  it  appears  from  the  evidence, 
that  there  is  any  custom  within  the  borough, 
that  the  eldest  son  of  a  freeman,  bom  aller  tlie 
admission  and  awearing  of  his  f«;ther,  has  a 
right  ?  I  think  the  words '  in  respect  thereoT  are 
answered  ;  the  confining  it  *  in  respect  thereof* 
must  refer  to  the  two  qualifications,  that  of  be- 
ing born  within  the  borough,  and  after  t)ie  fa- 
ther's freedom.  1  think  it  is  no  objection,  that 
they  have  proved  the  right  for  all  the  sons : 

For,  as  Sir  Thomas  Abney  insisted,  if  » 
man  has  a  right  of  common,  and  lays  it  for 
sheep,  and  proves  he  has  a  right  for  sheep, 
cows,  and  horses  too,  be  shall  prevail ;  and 
that  I  think  the  aikne  with  the  present  case  ; 
for  the  custom's  extending  U»  other  persons 
does  not  prove  this  had,  because  Uki  more  con- 
fined. The  jury  therefiire  must  determine^ 
whether  there  be  any  custom  within  tl^  bo- 
rough for  an  eldest  son  to  be  free. 

Secondly,  Then  they  must  enquire,  whether 
being  bom  within  the  town,  after  hie  lather 
was  made  free,  be  necessiry  qualifications  of 
the  custom,  or  not?  For  you  have  laid  the 
right  to  rise  from  thence.  That  was  not  oe« 
cessary,  but  that  you  have  laid  it  so. 

Thirdly,  it  will  be  necessary  for  the  jurj 
next  to  consider,  if  they  believe  resiance  to  be 
another  necessary  qualification  ? 

If  the  jury  be  of  opinion,  that  either  of 
these  two  qualifications,  of  being  born  within 
the  town,  or  after  the  father  was  made  liree, 
are  necessary  ;  or  tliat  that  point  oommorancjp 
is  not  necessary ;  then  they  must  find  a  ver- 
dict for  the  plaintiff. 

But,  if  they  should  be  of  opinion  that  the 
two  former  are  not  essential  qualifications,  and 
the  last  is  necessary  ;  then  they  must  find  fur 
the  defendants;  and  in  that  case  that  point 
must  be  saved. 

The  point  of  laying  a  reasonable  fine  must  be 
saved,  if  the  jury  find  a  verdict  for  the  plaintiff. 

I  own,  I  am  not  satisfied :  What  Mr.  At- 
torney General  said,  that  there  is  great  dif- 
ference  between  a  reasonable  fine  and  a  fine 
certain,  has  weight  in  it. 

A  reasonable  fine  is  such  as  the  law  will 
judg^  to  be  so  ;  the  general  iisage4>f  the  king- 
dom is,  that  it  shall  not  exceed  two  years  and  a 
half's  rent.  But  what  a  reasonable  fine  is, 
and  who  ahall  be  the  jud^  of  it,  the  law  has  es- 
tablished no  rule :  And  if  so.  the  question  will 
be,  Whether  the  jury  should  find  that  the  rea- 
sonableness is  to  be  judged  of  by  the  pro- 
portion of  the  sum  ?  and  that  pouit  to  be  re- 
served for  the  determination  of  the  Court, 
Whether  there,  he  a  variance  from  the  fine 
laid  in  the  issue  ? 

If  the  jury  find  for  the  plamtiff,  there  must 
be  a  rule  for  the  Postea  to  stay ;  and  that  petal 
to  besaredi  for  the  opinion  ol  the  Court. 
9N 
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Mr.  Marsh.  In  lay'iDflr  the  evidenee  before 
the  Court,  wy  lord,  iheir  own  witnenet  taid, 
that  foorteen  years  ago  there  was  a  fine  of  00s. 
paid. 

Att,  Gen,  There  it  but  one  inttaiice,  and 
that  was  iu  17S0. 

Mr.  Strange,  We  take  it,  Mr.  Attorney, 
upon  your  own  witnesaes  e?idence. 

Lord  HardKicke,  He  did  not  aay  bow  many 
instances. 

Att,  Gen,  My  lord,  be  said  one  instance, 
and  no  more. 

Lord  Ilardwicke.  The  books  ought  to  be  look- 
ed o?er  for  this  purpose.  I  apprehend  you  would 
bsTe  shewn  instances  where  there  had  been  a 
variance  of  the  fine.  Gall  that  witness  again : 
It  was  Thonnas  Caswell. — Mr.  Caswell,  you 
mentioned  the  fine  now  taken  to  be  20f. 

Caswell.  Yes,  my  lord. 

Lord  Hardwicke.  How  many  instances  do 
yon  know  of  SOf.  taken  for  the  nne  ? 

Caswell.  But  one,  my  lord  ;  it  is  Air.  Hall. 

Mr.  Strange.  Why  did  you  say,  that  for 
about  fourteen  years  20s.  had  been  taken  ? 

Caswell.  I  said,  for  about  nine  or  ten  years 
20s.  had  been  taken ;  but  it  was  always  6s.  8d, 
besides. 

Mr.  Strange,  You  are  disfranchised,  are  yoa 
■ot  f—Casirc//.  Yes. 

Mr.  Strange,  Were  yoa  not  a  little  while 
ago?-— Caszre//.  Yes. 

Lord  Hardwicke.  I  will  not  ba?e  another 
examination  of  the  witnesses. 

Mr.  Strange,  My  lord,  I  only  asked  kim 
what  they  asked  me. 

Att,  Gen  What  was  that? 

3Ir.  Strange,  Nothing  at  all. 

^U.' Marsh.  W hat  do  you  know  of  the  others 
who  were  admitted  ?  What  did  they  pay  f 

Lord  Hardwicke.  Gentlemen  of  the  jury, 
This  is  a  writ  of  Mandamus,  broii;;ht  by  the 
plaintiff  Henry  Moore  to  require  the  defend- 
ants, the  mayor,iurats  and  commonalty  of  the 
town  and  port  of  -Hastings,  to  admit  him  into 
the  place -and  office  of  one  of  the  freemen  of 
that  town :  And  the  writ  seCs  forth,  that  the 
plaintiff  is  the  eldest  son  of  a  freeman,  born 
within  the  town  aflcr  the  admission  and  swear- 
ing of  his  father ;  and  has  a  right,  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
line,  to  be  admitted  a  freeman  of  the  town. 

And,  gentlemen,  the  matter  comes  to  this 
issue,  whether  time  out  of  mind  there  has  been 
a  custom,  tliat  e?ery  person,  lieing  the  eldest 
•on  of  a  freeman,  born  within  the  town,  after 
the  admission  and  swearing  of  his  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  has  a  right,  iu  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine,  to  be  admitted  into  the  place  and  office  of 
one  of  the  freemen  of  the  said  town  and  port  ? 

That,  gentlemen,  is  the  issue  you  are  to  try  { 
and  you  have,  no  doubt,  ob^erfed^  on  what 
points  this  question  turns. 

It  appears,  that  Hastings  is  one  of  the  Cinque 
Ports,  and  it  is  besides  a  cor|>oration. 

GeulJeroen,  the  point  insisted  oo  by  the 
ptaiolifTs  counsel,  and  the  first  thing  produced 


'  to  be  considered  by  you,  iia  book  eootistiiig  af 
farious  parts:  one  of  the  parts  is  a  Cufltonal 
of  the  town  of  Hastings,  translated  out  of  LatiD 
into  English,— -in  an  old  band,^K>f  what  ao« 
tboriiy  is  not  certain. 

At  last  it  comes  to  this,  that  in  the  book  ap« 
pears  to  be  an  ancient  entry  of  tbeCostomal  of 
the  five  ports  and  tlieir  members,  the  time 
whereof  the  memory  of  man  is  not  to  the  con- 
trary. 

From  what  authority  it  comes,  is  not  eer« 
tain ;  but  it  is  an  ancient  book  of  tbe  towot 
and  kept  among  the  records  of  tbe  corpora* 
tion  ;  and  the  entry  is  in  this  book.  Thera 
are  several  other  papers  bound  op  with  it; 
leases,  the  rental  ot  an  estate,  a  copy  of  a 
mortgage,  and  some  other  things. 

But  that  does  not  take  off  from  tbe  credit 
of  it,  if  it  bas  any  credit  in  iisdf ;  for  ttie 
towu'clerk  might  bind  up  what  he  thought  fit 
with  it. 

Gentleooen,  tbe  entry  relied  on  for  tbe  plaiii- 
tiff  is  this : 

*  Concerning  the  making  of  freemen  in  tlia 
Cinque  Ports  and  their  members :' 

"  The  mayor  and  jurats,  the  bailiffii  and 
jurats,  in  every  town  and  port  where  there  is  a 
mayor  and  a  bailiff,  may  recdre  and  noake 
freemen  three  ways : 

1st,  **  Per  Nativitatem  infra  libertatem  soana, 
si  pater  sous,  tempore  nati vitatis  suse,  fuit  liber.** 

By  birth  witliin  ttieir  liberty,  if  his  father,  aft 
the  time  of  his  birth,  was  a  freeman. 

Another  way  is  by  a  freehold  purchase. 

And  the  third  way  is  by  buying  a  freedom. 

And  it  goes  on  and  says,  *'  And  it  is  to  ba 
observed,  no  man  shall  enjoy  the  freedom  of 
any  of  the  ports,  unless  he  take  an  oath  to  be 
good  and  faithful,  to  the  end  of  his  life,  to  tha 
king  of  England  and  his  heirs ;  and  to  main- 
tain the  lil)erties  of  the  Cinque  Ports,  •  and 
especially  of  that  port  where  be  is  commorant ; 
that  lie  will  be  obedient  to  the  mayor  and  jurats  ^ 
that  he  will  pay  scot  and  lot,  &c.  that  be  will 
not  do  any  thing  to  the  reproach  of  the  mayor, 
bailiff,  and  jurats  where  he  is  commorant, 'but 
give  notice  to  them." 

And  there  were  other  clauses  rcail ;  and  one 
of  them  is,  **  That  thi>y  who  are  made  free 
in  this  form  in  one  of  the  ports,  shall  enjoy 
tbe  accustomed  freedom  in  all  die  other  ports.'* 

And  there  is  another  clause,  **  That  no  maa 
to  be  made  free  by  redemption,  shall  be  ad< 
mitted  into  the  freedom,  till  he  has  dwelt  in  the 
borough  by  the  space  of  one  year  and  a  day.*' . 

These,  gentlemen,  are  the  entries  rcUelJ  on 
by  the  plaintiff.  Afiter  readiui;  these  entries, 
the  counsel  for  the  defendants  objected,  that  this 
was  not  a  |>articubr  Custnmal  of  Hastinofs,  anil 
therefore  not  so  conclusive.  But  Uastwgs  in 
the  Mandamus  is  suggested  to  be  one  of  tha 
five  ports. 

Gentlemen,  they  have  given  evidence  of  three 
different  species  of  persons  admitted  under  this 
rigl.t. 

The  first  is,  where  pcrtoaa  were  adnitted 
as  eldest  sons  of  freemen,  bora  wittiia  the 
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borough,  and  after  the  swearing  and  admission 
of  the  fatlier. 

.  The  next  is,  where  the  admissiou  has  been 
of  eldest  sons,  born  wiUiin  the  •>oroii||r|| ;  but  it 
floes  not  appear  whether  before  or  after  the 
admission  of  the  father.    And, 

The  third  species,  of  persons  who  were  ad> 
nitted  as  the  sons  of  freemen  in  general ;  but 
they  have  not  shewn  that  they  were  born  in 
the  town,  or  after  the  father's  freedom. 

As  to  the  first  species  of  persons,  who  were 
ailiiiitted  as  eldfst  sons  of  freemen,  bom  within 
the  town,  after  the  admission  and  swearing  of 
the  father;  I  think  they  read  in  number 
elcren  instances:  i  need  not  repeat  them. 
The  first  is  Jeremiah  Bryharo,  admitted  the 
19th  of  James  the  1st,  anno  1614;  the  last  was 
Benjamin  Medhurst,  the  6th  of  May,  1731. 
.  The  next  species  is  of  eldest  suns  admitted, 
and  mention  is  made  in  the  entries  that  they 
are  eldest  sons:  but  it  is  not  clear,  whether 
they  were  born  before  or  after  the  father's 
freedom ;  but  it  appears  they  were  born  in 
the  town.  They  are  in  number  fourteen. 
They  begin  the  7th  of  May,  1608 ;  and  the 
last  mstance  of  them  is  the  2l8t  of  Nov.  1678. 

•  The  third  species  is  of  admissions  of  persons, 
mentioning  them  generally  as  the  sons  of  free- 
men* without  distinguishing  between  the  eldest 
and  other  sons ;  but  it  does  not  appear,  whether 
they  were  bom  in  the  town,  or  after  their  fa- 
thers became  free.  They  are  in  number  twenty, 
fio  that  the  entries  they  have  read  are  in  all 
forty- five,  under  the  several  species  I  have 
mentioned  to  you. 

Gentlemen,  after  reading  these  entries,  to 
•hew  that  such  persons  have  been  admitted, 
mentioning  them  as  eldest  sons,  or  sons,  the 
fine  that  has  been  taken  upon  their  admissions 
appears  to  be  6i.  8fi^.  in  all  they  have  read ; 
and  at  the  same  time  other  persons  were  ad- 
mitted with  tliem,  but  in  the  entries  notice  is 
not  taken  of  them  as  sons  of  freemen ;  and  as 
to  them,  the  fine  is  13j.  4d, 

Gentiegien,  besides  these  entries,  they  have 
called  several  living  witnesses. 

The  first  is  llobert  Evernden.  He  says,  he 
is  sixty-six  years  old,  and  has  lived  in  Hastings 
fifty  years.  He  says,  he  has  heard  Thomas 
Moore,  an  old  jurat,  say,  that  (he  eldest  sons 
of  freemen  had  a  right,  and  that  the  usual  fine 
paid  upon  the  admissioD  of  an  eldest  son  is  6s, 
6d.  and  that  he  has  also  heard  John  Moore, 
another  jurat,  say  the  same  thing.  He  says, 
they  are  both  dead,  and  that  John  has  been 
desid  about  ten  or  twelve  years.  He  says  no- 
thing about  the  qualification  of  residence,  or 
being  bora  in  the  town  after  the  freedom  of  the 
ia  titer. 

•  The  next  witness  they  call  is  John  Coozeos. 
He  says,  he  is  sixty  years  old,  and  that  he  al- 
ways understood,  and  has  heard  several  ancient 
people  say,  that  the  eldest  sou  of  a  freeman  had 
« right  by  his  father'a  charter ;  and  takes  it, 
•that  the  fiither  must  be  free  before  the  burtk  of 
the  son.  He  says,  he  heard  both  Thomas  and 
•MkiL  Moefe  aaj  tlie  cMcft  sm^  had  a  right, 


and  never  heard  of  an  eldest  son*s  being  refused 
till  the*  plaintiff  Moore ;  and  says,  he  heard 
Or.  Fiat  say,  the  eldest  sou  had  a  right  by  hia 
father's  charter. 

Their  next  witness  is  Drew  Shengleton. 
He  says,  he  is  sixty-nine  years  old,  bos  lived 
fifty  years  in  Hastings,  and  speaks  to  the  same 
purpose  with  the  two  Ibrmer  witnesses  ;  and 
says,  it  has  been  the  discourse  twenty  years 
back,  that  freemen's  eldest  sons  had  a  right. 

John  Boykett  is  the  next :  and  he  says,  he 
is  above  sixty  years  old ;  that  he  was  born  in 
Hastings,  and  has  lived  almost  all  his  time 
there ;  that  about  forty  years  ago  he  went  into 
tiie  court-hall,  and  asked  to  be  made  free  as  m 
favour ;  but  the  mayor  was  against  it ;  and 
then  the  town-clerk  asked,  if  his  father  was  a 
freeman ;  the  mayor  said,  No  ;  and  Waller  re- 
plied, Then  you  may  do  as  you  think  fit ;  to 
which  the  mayor  answers,  1  will  not  give  my 
consent  to  make  a  dissenter  free  for  40/.  H^ 
says,  one  Med  hurst,  the  only  son  of  a  freeman, 
demanded  his  freedom  about  fifteen  years  ago, 
and  was  refused. 

Joan  White  says,  she  is  69  years  old  ;  has 
heard  her  father  say,  the  eldest  son  of  a  free« 
man  had  a  right. 

Anne  Sargent  says,  she  is  63  years  old ;  that 
she  has  heard  John  Stevens,  who  was  several 
times  mayor  of  Hastings,  say,  that  it  belonged 
to  the  eldest  sons  of  freemen  to  be  free. 

Susannah  Medhurst  is  the  next  witness.  Slie 
says,  she  is  66  years  old ;  that  her  former  hut- 
band  was  mayor  of  Hastings,  and  is  dead ;  and 
that  she  has  heard  him  often  say,  the  eldest 
son  had  a  right,  and  that  they  could  not  deny 
him ;  and  says,  that  at  that  time  it  was  gene- 
rally granted  to  eldest  sons. 

Gentlemen,  the  last  witness  for  the  pUintifiT 
is  Thomas  Col^rand.  He  says,  he  is  80  years 
old ;  that  when  he  lived  there  60  years  ago,  it 
was  the  usage,  that  eldest  sons  of  freemen  had 
a  right ;  that  old  Waller  the  toyvn -clerk,  T.  Lo- 
veil,  and  T.  liainolds,  told  him  so ;  and  that  he 
has  heard  the  mayor  and  jurats  say  so  several 
times.  He  says,  that  about  60  years  ago,  one 
Medhurst,  who  was  the  eldest  son  of  a  free- 
man, came  and  demanded  his  freedom ;  and 
Lovell  the  mayor  told  him,  it  waS'  an  ancient 
right,  that  the  eldest  son  of  a  freeman  should 
be  made  free;  and  that  afterwards  he  saw 
Medhurst  among  the  freemen  at  an  election, 
and  vote  for  members  of  parliament.  Gentle- 
men, it  appears  upon  the  admission  of  thia 
Medhurst,  which  they  have  also  r^ad  to  you, 
that  he  paid  a  fine  of  6s,  8d.  And  this,  gen- 
tlemen, is  the  whole  of  the  plaintiff's  evidence. 

For  the  defendants,  the  gentlemen  of  the 
other  side  insist,  there  h  no  right  at  all  to 
freedoms  in  this  borough ;  but  that  all  admis- 
sions depend  upon  the  will  and  pleasure  of  the 
mayor  and  jurats ;  that  they  may  admit  or  re- 
fuse a  stranger  or  a  son,  just  as  they  please : 
and  they  insist,  that,  if  there  be  such  a  right, 
that  it  is  restrained  by  these  two  qualifications, 
of  being  born  in  the  town,  and  afier  the  swear*^ 
iog  and  admiisioii  of  the  father* 
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And  another  qualification  inauleil  on  by  Iha  { 
defendants  ia,  tbal  be  aboald  ba  retiant  within  i 
Ibe  borouKb.  I 

Gentlemen,  the  matter  of  law  which  will 
■rise,  if  yon  are  of  opinion  that  there  is  audi  a 
Cttstom,  wilt  be,  whether  the  fine  be  a  reaaen- 
•ble  fine,  aa  the  plaintiff  baa  laid  it,/ir  whether 
lbi«i  is  a  certain  fine  of  6j.  8e^. 

Gentlemen,  the  first  er idencc  that  has  been 
produced  for  the  defendants  ia  an  old  book,  in  | 
which  tliere  are  entriea  of  an  old  Custnmal,  and  ' 
a  by. law,  dated  the  12th  of  April,  the  15th  of  ; 
quren  Elizabeth ;  by  which  it  is  decreed, 
**  That,  if  any  freeman,  now  or  at  any  time  i 
hereafter  an  inhabitant  of  this  town,  shall  de-  j 
part  or  dwell  out  of  the  town  by  the  spaen  of  n  • 
year  aud  a  davi  he  or  thpy,  ao  dwellinig^  out  of  ■ 
the  tnwn^  ahall  loae  hia  or  their  ireMlom  for 
ercr." 

1  own,  I  do  not  know  ao  extraordioary  a 
custom  any  where:  for  a  man  to  hare  a  riisht 
to  be  admitted  a  freeman,  who  was  not  resident; 
mnd  vet  the  corporation  could  disfranchise  a 
man  for  iion- residence. 

But  this  by-law  will  not  be  of  much  w«*i|rlit 
one  way  or  other.  It  only  she%ts  the  act  of  the 
corporation  to  diafranchikcany  person  thatgoea 
outoftheborouf^. 

They  hare  olao  prndooed  for  the  defendants 
onotlier  book,  in  which,  they  say,  is* contained 
the  usa;ife  of  llastinfo^  time  out  of  mind  ;  and 
they  have  read  out  of  it  an  entry  in  old  French, 
the  purport  of  which  is,  *^  That  if  a  foreii^er 
resides  in  Hastings  for  a  jear  and  a  day,  be 
may  come  before  the  b&iliff  and  jnrata,  and  be 
admitted  to  the  freedom  upon  taking  an  oaih." 

The  witness,  who  read  this,  swore  there  was 
DO  other  evidence  in  the  book  relating  to  the 
making  of  freemen. 

They  rcail  this,  to  ahew  that  there  ia  no 
right  of  freedom  at  all  in  this  borough,  if  a 
•tranger,  who  liaa  lived  in  the  town  a  year  and 
a  day,  may  come  belbre  the  bailiff  and  jurats, 
•nd  tliev  may  admit  him  upon  taking  an  oath. 

Gentlemen,  the  next  evidence  the  cbfendants 
liave  proiluced  is  from  entries  of  the  admission 
of  8on9  of  freemeu,  without  mentioning  that 
they  were  either  eldest  or  \ounger  sons ;  and 
the  plaintiff  admits  many  of  these  entries ;  and 
they  only  shew,  that  the  iact  is,  that  other 
sons,  as  well  as  eldest  sons,  have  been  admitted 
for  a  fineof  Gi .  8d. 

The  next  evidence  is  from  living  witnetsea : 
and  the  first  witness  the^  have  called  ia  Henry 
Carlton.  He  says,  he  is  80  yeara  of  age,  waa 
born  within  a  mile  of  Hoatings,  and  from  15 
years  old  has  lived  there.  He  haa  been  at  se- 
Teral  meetioga  of  the  mayor  and  jurata,  and 
has  known  several  honorary  freemen  made, 
(memliers  of  parliameut,  and  captains  of  ships) 
who  did  not  reaide ;  and  yet  bo  saya,  he  never 
heard  ol'any  who  do  not  live  there,  that  had  a 
right  to  demand  their  freedoms  \  and  persona 
who  have  lived  there,  and  been  sons  of  free« 
men,  have  been  refused,  and  haa  known  in- 
stances. He  aays,  he  never  looked  upon  it 
that  any  penon  had  a  right,  iinkH  acoiiiding 


to  the  pleasure  of  the  major  aad  jnrsfa.  Ha 
saya,  one  Evemden,  who  was  an  eldest aoa,  ap- 
plied to  t  lie  mavor  and  jorats  to  be  made  firnr^ 
and  was  rei'uaed ;  and  that  thia  waa  about  9S 
years  ago.  He  aays,  he  baa  been  a  jurat  frooi 
1701 ;  and  tella  you,  that  the  common  way  of 
making  free  ia,  for  a  man,  if  ho  be  an  eldest 
aon,  to  apply  to  the  mayor  and  jurata,  aad  ask 
the  fa\  our  of  tliem  to  be  made  free ;  and  if  tbej* 
consent,  be  comes  to  the  court,  and  aaks  ^ 
again ;  and  if  anv  difference  ariaea,  they  put  it 
to  the  vote ;  and  this,  he  aaya,  is  the  meliMMl 
of  procee«ling  in  the  case  of  admitting  freeaMn'a 
shiest  sons.  He  says,  he  waa  tlie  eMsat  aoa  of 
a  freeman,  not  born  in  the  town ;  that  he  waa 
admiued,  and  paid  but  6«.  ttd.  Therefore  tbia 
u  n<it  to  be  applii^  only  tii  the  right  of  oldest 
sons  born  within  the  borough,  he  aaya,  that  se-> 
veral  such  have  been  admitted,  but  not  npoo 
the  foot  of  right. 

Their  next  witnen  ia  Robert  Bartholomoiry 
aged  82.  Ho  aaya,  he  waa  made  free  bj  tiM 
favour  of  the  mayor  and  jurats ;  and  that,  m  bia 
opinion,  nobody  but  those  whom  the  mayor 
aud  jurats  please  have  a  right.  He  waaaalicd^ 
whetlier  be  did  uot  tell  Mr.  Broadway  and  Mr. 
Dodaon,  that  he  remembered  the  time  |iartku« 
larly  well,  when  the  eldest  aona  of  ireemea 
were  admitted  without  any  diapute  f  Aad  ha 
aaya.  He  never  told  them  ao. 

'Mark  Bayley  is  the  next  He  is  76  yeara 
of  age,  and  haa  lived  all  hia  time  in  Haatings^ 
and  has  been  a  jurat  aix  or  aeven  ysara.  He 
aays,  there  is  no  such  thing  aa  demanding  a 
freedom  by  right,  and  that  the  eldest  son  of  a 
freeman  has  no  more  riglit  than  any  ho<ly  elae. 

Their  next  witneea  ia  Tbomaa  Caswell.  He 
says,  he  has  been  a  freeman  ever  since  the  year 
1716  ;  that  he  ui  the  eldest  aon  of  a  freeman, 
and  applied  to  the  mayor  and  jurats  tor  their 
ffood-will  to  make  him  tree ;  and  kuowa  ao 
difference  between  the  admiaaioo  of  an  eldeat 
aon  aad  another,  but  paying  half  the  fine.  Ha 
says,  he  never  knew  any  persons  nruide  free  btit 
who  were  reatdent  in  town,  nor  upon  a  free* 
hold ;  and  that  it  is  entirely  in  the  pleasure  of 
the  mayor  and  jurata  to  make  free.  He  aars, 
when  he  was  admitted,  the  fine  waa  6a.  %i.  bat 
aince  they  have  taken  SOt.  But  being  called 
on  to  name  instancea,  he  aaya,  he  knows  but 
of  one  instancy. 

William  Bourne  ia  the  next :  and  he  aarSt 
he  haa  been  a  freeman,  but  never  a  jurat;  that 
he  haa  known  the  town  58  years  ;  and  that  tba 
way  to  bo  admitted  is  to  get  tlio  good-viH  of 
the  mayor  and  jurats.  He  aaya,  he  b  tba 
eldest  aon  of  a  freeman,  bat  knawa  of  no  rigb^ 
and  that  be  requeated  it  aa  a  favour  ;  and  oe« 
fore  thev  admitted  him,  they  considered  of  it 
two  or  three  court  daya :  and  he  aays,  that  no 
non»reaiants  can  be  admitted. 

Thia,  ^tlemen,  is  tba  whole  of  tkadcAn* 
daats'  evideoees. 

By  way  of  reply,  the  plaintiff  haa  called  twa 
witnesses  to  coatradict  ithat  Robert  Bartfasio* 
mew  has  sworn. 

|fr,fiffoadwaj  athafint;  aadhaMy^tet 
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he  WM  in  company  with  Bartbdoaew  about 
two  yean  ago,  at  the  Blue  Anebor  in  Hast* 
inga ;  wImb  be  told  bim,  that  the  eldest  eons  of 
freemen  bad  an  nndoubted  rielit,  and  that  be 
was  admitted  upon  that  rtfl^ht,  thoufrb  he  had 
before  declined  it,  by  reason  of  the  taxes. 

Mr.  Dodnn  was  also  present,  and  be  says 
the  same. 

Upon  tkk  Bartb<domew  was  confronted  with 
Dodsoo  and  Broadway:  and  he  said  that  he 
was  naa  wiUi  tbem  at  aach  a  phuse,  /ind  that 
there  iaao  anch  sign  as  the  Bhie- Anchor  at 
Hastings.  He  deni^  he  said  the  eldest  son  bad 
a  right ;  but  owns  he  said,  be  thought  they 
cam*  to  pry  into  the  secrets  of  the  oorporation. 
'  Upon  this  e?  idenee,  gentlemen,  it  will  be 
proper  for  you  to  consider, 

First,  Whether  you  beiie?e  there  is  any  posi- 
tif  e  right  in  thia  borough  for^n  eldest  son  to  be 
IVee?  As  to  tlie  right  tliat  has  been  set  up  for  the 
defendants,  That  all  is  at  the  will  and  pleasure 
of  the  mayor  and  jurats,  and  that  there  is  no 
rigbtat  all  to  be  free ;  it  is  such  an  extraonlinary 
custom  as  1  banily  ever  heard  of,  and  know  no 
such  instance  any  where.  Some  right  there 
must  be,  although  the  magistrates  may  have 
taken  it  into  their  own  hands.  Therefore  the 
queetkm  will  be.  Whether  vou  betiefe  there  is 
a  right  in  the  eldeftt  eons  to  be  free  ? 

Gentlemen,  you  have  beard  the  ancient  Cue- 
toma)  read.  This,  to  be  sure,  is  some  evi- 
denee,  but  not  oonolusi? e ;  and  it  is  the  Cus- 
tooMd  of  the  five  ports  in  general,  and  there  are 
aepat  ate  customs  in  each  port. 

And  here  is  one  method  laid  down  of  an  ad- 
missioB  of  freemen  in  right  of  a  purchase,  and 
that,  they  shew  you,  has  never  been  complied 
with. 

But  they  have  read  many  instances  of  per« 
eons  who  were  admitted  upon  the  first  right; 
thirty -five  they  have  read  who  were  admitted 
as  eldest  sons,  or  sons :  of  the  first  species,  they 
read  eleven  in  number ;  and  you  must  take  it 
together  with  what  the  living  witneases  tell 
you,  who  all  aay,  that  they  have  taken  the 
cnatoro  to  be  so,  that  the  eldest  son  hss  a  right 

What  Boykett  swore  is  very  material,  that, 
when  he  applied  to  be  admhted.  Waller  the 
town- clerk  asked,  if  his  fiither  was  a  freeman  f 
The  mayor  said.  No ;  lo  which  Waller  repFied, 
IMien  do  what  you  please. 

Oeatlemen,for  the  defendants,  the  witnesses 
have  sworn,  that  they  know  of  no  right  to  free- 
dom in  this  borough,  but  at  the  pleasure  of  the 
mavor  and  jurats ;  and  that  during  their  time, 
and  though  particular  mention  is  made  in  the 
entries  tmit  they  are  sons,  in  respect  of  the  dif- 
ference of  the  fine,  and  that  they  are  admitted 
for  payins:  6s.  Sd.  they  tell  vou  it  is  not  at  all 
material  firing  the  son  of  a  freeman. 

Gentlemen,  in  the  next  place  you  will  con- 
aider,  if  you  believe  there  ia  any  right  for  the 
eldest  sons  of  fireemen,  then  whether  it  be  ne- 
cessary that  he  be  born  in  the  town,  and  after 
liiafmdber  was  made  firee;  becanae  the  plain- 
tiff has  naade  it  necessary  fbr  him  to  prove  that 

•llsr  tkt  idSBimB  of 


father,  bv  laying  it  *  in  respect  thereof.'  And  as 
to  that,  tlie  ancient  Customal  says,  **  Uno  modo^ 
per  nativitatem  infra  libertatem  snaro,  ai  pater 
anas,  tempore  nativitatis  su8|,  fuit  liber:" 
That  every  body  baa  a  right  by  birth  witbia 
their  liberty,  if  bis  father  at  the  tinie  of  his 
birth  was  a  freeman.  This  the  ancient  Cns* 
tomal  mentiona;  but  this  is  not  conclusive. 
Therefore,  gentlemen,  you  will  consider  it  with 
the  eviilence  ol'  the  living  witnesses,  and  nonn 
of  them  have  made  that  a  necessary  qualifica- 
tion .  One  of  them  said,  that  the  father  most  be 
free  before  the  birth  of  his  son ;  and  another 
said,  it  made  no  difi*ereoce,  whether  bom  be* 
fore  or  after:  But  none  of  them  aaid  positively, 
that  he  must  be  bom  within  the  liberty,  af^er 
the  admiftiion  and  swearing  of  his  father. 
Therefore  you  will  consider,  whether  these  two 
qualifications  are  proved  essential  to  the  right 
to  be  made  free. 

In  the  next  place,  it  will  be  proper  to  con* 
aider,  that  the  Customal  aupiioses  that  no  man 
has  a  right,  unless  he  be  resiant ;  and  it  tends 
to  enlarge  the  freedom  of  the  borough,  to  let 
in  persons  not  resident:  But  very  little  positive 
evidence  has  been  given  of  that. 

The  defendants'  witnesses  have  sworn  posi- 
tively, that  the  mayor  and  jurats  can  admit 
none  but  resiants;  and  yet,  that  they  may 
adroit  honorary  freemen  who  are  non-resident: 
Though  the  ancient  Customal  has  an  express 
clause  in  it,  which  supposes,  that,  in  order  to 
be  free,  a  man  most  be  resident.  They  swear 
to  pay  scot  and  lot,  and  to  maintain  the  liber- 
ties of  the  five  ports,  and  particularly  of  the  port 
where  they  are  commoraot;  which  implies^ 
that  every  freeman  should  be  comroorant. 
And  the  counsel  for  the  defendants  have  men* 
tinned,  that  every  freeman  is  to  take  an  oath  to 
maintain  the  righta  of  the  five  ports,  ai;d  es- 
pecially of  that  port  'where  he  is  commorant. 

Yon  will  consider  therefore, gentlemen,  whe- 
ther this  imports  as  a  necessary  qualification, 
that  in  order  to  be  free,  a  nMni  must  be  resident  f 

The  counsel  for  the  plaintiff  did  not  ask  the 
vritnesses  as  to  this  point  of  residence. 

The  witnesses  for  the  defendants  all  swore, 
they  took  it  to  be  so ;  but  yet  tliat  honorary 
freemen,  who  were  not  resident,  might  be  made 
free. 

It  will  be  proper  for  you  therefore,  gentle* 
men,  to  consider. 

First,  if  you  believe,  on  this  evidence,  that 
there  is  no  right  in  the  son  of  any  freeman  to 
demand  his  freedom  of  the  mayor  and  junts^ 
bnt  that  all  depends  on  their  pleasure: 

But,  if  yon  believe  that  there  is  a  right  in  the 
son  of  a  freeman,  and  that  the  mayor  and  jurats 
cannot  deny  him  his  freedom :  Then 

You  will  consider,  whether  the  two  analifi- 
.catk>ns,  of  being  bom  in  the  borough,  after  the 
freedom  of  the  father,  are  necessary,  or  no? I 

If  you  believe  they  are  not  oeceasary  ;  bnt 
that  whether  he  be  bom  in  or  out  of  the 
boroogli,  or  before  or  afWr  he  was  made  freev 
makes  no  difference ;  in  that  case  yoa  mnsl 
find  for  the  4sfaidantii 
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Bat  ir  jou  beliere  a  ngfat  in  die  mm  nffrM- 
iii«a  ;  »n<l  ihu  bt-'mif  born  ia  ilie  borough,  and 
•fier  (he  father'*  frwidoiii  arc  cHenliil : 

Then  yon  ^ill  cooiider  llie  matter  uf  re- 
•Udcc: 

And  if  yon  bcliere  mianee  not  neceuirj, 
then  you  mud  find  a  terdici  Ibrlha  ulaialilT. 

But,  OD  the  utli«r  hun),  if  you  beli«*r  being' 
bom  in  the  boruo^,  and  after  Ibe  father'*  free- 
dom, are  nut  neceiiary  ;  or,  if  oeceanry,  (bit 
it  i*  equally  Deceatarjr  tiiat  the  (leraoDa  afaouM 


Verdict  fiir  the  PUnliff'. 
Fortmam.  We  6od,  that  tbe  eldeat  con  of  ■ 
fi«eiiian,  born  witliin  the  bvrongb,  after  bia  fa- 
ther'* fr«eilain,  baa  a  right 


Lord  Hardakke.  What  iki  jaa  find  m  t* 
the  coDimorancy  7 

Furraun.  My  lord,  wefindicsideaeaiiot  B«* 
ccaaary  ;  aod  lliat  the  eldeat  bdd,  born  wilhiq 
iheboruugb,  after  hia  fai  her'*  freedom,  baa  a 
right  upun  payintr  a  ciiaVimary  fine. 

Lord  Hardaicke.  What  do  you  find  Um 
fioe? 

Foreman.  We  fliu]  the  fine  la  be  61:  Sd.  ud 
thai  that  in  reaKHieble. 

Lord  Hardmieke.  Tlial  point  of  tite  nuoD- 
able  Due  inuil  be  aated  for  the  opiaiao  of  thm 
Court ;  and  let  the  PuMeactay. 


N.  B.    The  Special  Verdict  n 
•oleninly  argued,  and  determineil  by  lh«  Cooit 
io  Ci*ouroftheiilaiDliffMoore. 


498.  Proceedings  in  the  Trial  of  Captain  John  Pohteous,  for 
Murder.*  Published  by  Order  of  the  House  of  Lords ; 
10  George  11.  a.  d.  1736. 

I  of  DuDcan  Forbe*,  esq.  hi*  maje*ty*a  AdrMat 
I  fur  hit  bi)thDe«*  intereettor  IheorimeeoTmar- 
der  and  alaii'^hier,  and  others,  a*  t*  more  fuUj 
mentioned  in  the  indictemeni  raiied  aj^ioat 
him  iherrauent.  Selling  forth.  That  wbero, 
,  b^  the  law  of  tiod,  the  eommnn  law,  lli«  m»- 
I  DTcipal  law  anil  praciice  of  thia  kiDSfilMu,  and 
(be  law*  of  all  other  wdl-goremed  realma, 
murder  and  •laugtler,  DMiroin);  and  woiindiilfr 
with  morliil  wcaiMma,  any  of  the  stibjeela  of 
*uch  realm*,  an'i  the  orJerini;,  commandiof, 
and  cauiin^  any  band,  or  uumtier  of  men,  artti- 
ed  with  6rt'lockt,  and  other  rnorlal  weapaDa,tO 
full  u|KiD,  Honnil,  murder  and  de«troy  onmbera 
of  bis  majesty's  suhjecta,  innoMtitly  and  law- 
fully aistnabled,  by  tiring  abarp  iliut  ananngvt 
them,  wbereby  inultiludea  are,  or  way  be  eo- 
ilannered,  audtnany  men,  womea  and  innocent 
chihlr¥Dare,or  may  be  killed  or  wounded,  witb- 


CduaJubticubiaS.  D.  N.  Regi*,  TeoU  b 

Ndto    Seuionia  Domo  Burgi  de   Edio- 

burin>,  Quinto.Die  Menais  Julil,  Milleiii- 

mo  se|JtingeDlesimo  irigeaimo  seito,  per 

Uonorabil^  Viroa,  Andream  Flelclier  de 

Millon,  JuaticiariuiD  Clericum,  Domiuum 

Jacujom  Mtkenzie  de  Raystoun,  Masia- 

triiiu  Dariilem  l^rikiucde  Dun,  Bomiao* 

Gunlterum  Priiigle  ile  Newall,  el  Gilber- 

liim  Elliot    de    Minin,    CommiMJaoarioa 

JuttiuariiedictiS.  U.  N.  Kegii. 

Curia  l^tlime  alSrnMta. 

hlrait' 

John  [^RTEOUS,  lately  one  of  the  can- 

uio  lieutenanlaof  the  elty  guard  of  Edinbui^h, 

present  prieoner  in  the  Tolboolh  of  Edinburgh, 

pannel.     iDdieleal  aud  accuaed  at  the  inataoce 


Mr.  Bumeit  (Treatiseon  Ibe  Criminal  Law 
•fScolland,  chap.  1.  p.  71,  tit.  Homicide  by 
aaldier«  io  diacbai^e  of  their  iluiy,)  alter  con- 
sidering aeveral  caae*  of  bomidile  committed 
by  aoklieis,  in  which  the  euldiera  appeared  to 
hate  acted  ioaelf  defence,  nr  in  defence  of  guoda 
regularly  adxed.or  in  aaniiance  of  rerenne of- 
ficer*, or  bring  on  duty  in  obedience  to  order*, 
citea  the  fullotiingobiarTaliiKiuf  lord  Royatoo, 
with  reaped  to  «ome  of  iboiiecaae*:  "Thiida- 
fence,"  (meaning;  that  the  soldien  acted  hy  or- 
ders of  their  offiJer*)  "  was  likewi«e  pleaded 
for  tome  aoldiet*,  who  were  tried  for  ahoDliog 
two  peraon*  of  a  mob,  who  attacked  tlioae  col- 
4ien,  but  tbera  waa  ko  exi 


to  soldiers,  eten  thoug-b  aeliug  hy  order*;  «ai> 
litary  execniion  being  an  exlraordiiiary  re- 
medy,  and  not  to  be  uwd  but  in  catea  cf  nect*- 
ally.''  ' 

Mr.Bumrltthenproceeilsaafollowa:  '■Thia 
priuciple  teems  to  have  ruled  irt,  the  noted  Ca*«' 
ofPorteous  (July,  1736,)  which  happened  a  few 
years  thtrcalier ;  though,  contideruig  the  rio- 
lenceof  tberaub,  ibeactu'taaaaultmiweaalb* 
BOldiers,  and  the  notoriety  of  the  arowed  pur- 
pose which  brought  the  greater  pwt«f  theinob 
there,  Ihis  principle  ooght  not  to  bafe  bad  cliltet 
in  tucli  a  ease,  and  certainly  would  not  nonr  ba 
followed,  were  a  limilar  case  to  occur." 

He  then  abridge*  lb*  arguments  maiatsiiwd 
on  the  part  of  lbs  prosecutor  and  on  ibal  of  Ibn 
{Nooel,  and  tbca  Kcilcf  iba  iikftocalar  of  nl»> 
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out  any  jatt  caate  or  occasion,  and  wilhout 
lawful  warrant,  more  especially  when  com- 
mitted in  the  public  streets  of  a  city,  by  a  per- 
ton  lawfully  commissioned  by  the  magistrats 
thereof,  to  command  such  band  -of  armed  men 
for  the  preservation  of  peace  and  order,  and  for 
the  defence  of  the  inhabitants,  and  others  re- 
sorting thereto,  are  crimes  of  a  hig;h  nature, 
an«l  severely  punishable :  yet  true  it  is,  and  of 
verity,  that  he  the  said  John  Porteous  had  pre- 
sunned  to  oommitt,  and  was  ffuilty  and  acces- 
sory, or  art  or  part,  of  all  and  every,  or  one  or 
other  of  the  foresaid  crimes  aggravated  as  afore- 
said :  In  so  far  as,  upon  the  14th  day  of  Aprile 
iost,  or  one  or  other  of  the  days  of  the  said 
Boath,  when  the  deceast  Andrew  Wilson,  sen- 
teocetl  to  be  hanged  to  death  by  the  high  Court 
of  Justiciary,  was  to  be  executed  at  the  Grass- 
noarketof  thecity  of  Edinburgh,  he  being  at 
that  time  one  of  *the  captain  lieutenants  of  the 
town  guard  of  the  said  city,  lawfully  commis- 
sioned by  the  magistrats  and  town  council  there- 
ef ;  and  in  the  onlinary  course  of  rotation  with 
the  other  officers  of  the  said  guard,  being  order- 
ed to  attend  at  the  said  execution  to  preserve 
the  peace,  and  support  the  executioner  in  the 

viaiioy ;  upon  which  be  observes  as  follows:  "No- 
thing is  here  said  of  the  conduct  of  the  mob,  the 
true  and  indeed  only  ground  of  justification  on 
the  part  of  Porteous ;  but  his  defence  is  made  to 
rest  solely  on  his  behaviour  at  the  time.  There 
iras^  indeed,  both  in  the  information  for  the  pri- 
soner, and  in  his  petition  afterwards  to  queen 
Caroline,  too  much  said  on  his  supposed  con* 
dud  at  the  time  (his  not  firing,  or  giving  or- 
ders to  fire)  and  too  little  on  the  general  argu- 
ment :in  justification,  arising  from  the  conduct 
of  the  mob,  and  the  consequent  plea  of  duty  on 
the  part  of  the  soldiers.  It  is  phiin  from  the 
iotenocutor  of  relevancy,  and  still  more  from 
the  sentence  following  on  the  verdict,  (which 
last  expressly  found,  that  tho  pannel  ami  his 
(B^uard  were  attacked  and  beat,  and  several  of 
tbe  soldiers  bruised  and  wounded)  that  the 
Court  were  influenced  by  the  circumstance,  of 
Porteous's  conduct  at  the  time  betraying  symp- 
toms rather  of  a  revengeful  and  malicious  pur- 
pose, than  shewing  that  he  acted  from  a  sense 
ef  iloty." 

He  adds,  that  <<  in  the  Case  of  Sullivan  and 
Black,  two  soldiers,  tried  for  murder  before  lord 
Auchinleck  at  Inverary,  in  Sept.  1763,  who  had 
been* assisting  revenue  officers,  tlie  interlocutor 
•eemingly  narrowed  the  prisoners'  defence, 
since  it  finds  the  murder  relevant ;  but '  allows 

*  the  prisoners  to  prove  that  the  same  was  com- 

*  mitted  in  the  just  and  necessary  defence  of 
'  tlieir  own  lives,  and  when  thev  were  in  the 

*  execution  of  their  duty,  and  all  facts  and  cir- 
'  cumstances  tending  to  their  exculpation,*  as 
if  the  *  periculum  vite'  was  deemed  necessary 
to  exculpate  in  such  a  case.  The  jury  found 
not  guilty ;  the  fact  being,  that  a  rescue  was 
Attempted  by  persons  armed ;  and  the  soldiers 
first  fired  over  their  beads  to  intimidate^  before 
tbejf  find  niiimately*"   .     . 


dtschsrge  of  his  doty,  having  under  bis  com« 
mand  a  detachment  of  about  seventy  men,  he 
did  then  attend  in  tbe  said  Grass -market  ac* 
oordingly,  and  aflur  the  said  Andrew  Wilsoe 
had  hung  upon  the  gallows,  erected  for  his  exe- 
cution, until  he  was  dead,  at  least  for  a  consi- 
derable time,  and  so  long  as  there  was  ground 
to  conclude  he  was  dead,  he  the  said  John 
Porteous,  shaking  off  all  fe&r  of  God,  and  re- 
spect to  bis  majesty's  laws,  and  conceiving  % 
most  wicked  and  malkious  purpose  of  destroy- 
ing, wounding  and  maiming  numbers  of  his 
majesty's  subjects,  the  inhabitants  of  the  said 
city  of  Edinburgh,  and  others  there  assembled 
at  the  said  execution,  without  any  just  cause 
or  necessary  occasion,  ordered  tbe  said  detach- 
ment of  the  guard  under  his  command  to  fire 
upon  the  people  so  assembled  at  the  said  exe« 
cution ;  and  the  men,  at  least  severals  of  them 
having  fired,  as  it  seems  he  apprehended,  ovev 
'  the  heads  of  the  multitude,  so  as  to  avoid  doing 
them  harm,  he  with  threats  and  imprecations, 
repeated  his  commands  to  fire,  calling  out  to 
them  to  level  their  pieces,  and  be  damned,  or 
words  to  that  purpose ;  and  at  or  about  tbe 
same  time,  he  levelled  the  firelock  that  was  in 
his  own  hand,  taking  aim  at  Charles  Husband, 
servant  to  Paul  Husband,  confectioner  in  the 
Abbay  of  Holyrood- house,  and  most  wickedly 
and  murderously  fired  at  him,  whereupon  he 
immediately  drooped  to  the  ground,  having  re- 
ceived a  wound  ny  a  bulletorlarffe  drop  of  lead 
on  the  left  side  of'^his  head,  which  pierced  into 
his  brain,  and  another  large  wound  likewise  by 
a  bullet  or  large  drop  of  lead  on  the  left  side  of 
his  neck,  and  a  third  wound  in  his  body,  and  a 
fourth  wound  in  his  left  hand,  at  least  a  mortal 
wound,  or  wounds,  whereof  he  died  in  some 
short  space  thereafter ;  at  least,  he  did  so  level 
his  piece,  and  appeared  to  take  his  aim  at  some 
one  of  the  innocent  multitude  who  happened  to 
stand  directly  over  against  him,  and  he  did  fire, 
and  upon  his  so  firing,  the  said  Charles  Hus- 
band, at  least  one  or  other  of  the  persons  parti- 
cularly after-mentioned,  or  more  of  them,  did 
immediately  drop  to  the  ground,  having  re- 
ceived a  mortal  wound  or  wounds,  whereof  they 
soon  after  died.  And  by  bis  said  example  and 
command,  severals  of  the  said  guard,  to  the 
number  of  twenty,  lessor  more,  did  at  tlie  same 
time  with  him,  or  soon  after  him,  fire  upon  the 
innocent  multitude,  whereby  all,  or  one  or  more 
of  the  following  peraons  received  mortal  wounds, 
whereof  they  soon  after  died,  viz.  Aichibald 
Ballantyne,  son  to  John  Ballantyue,  younger, 
dyster  in-Dalkeith,  received  several  wounds, 
with  bullets  or  large  drops  of  lead,  which 
pierced  into  his  body,  at  least  a  mortal  wound 
or  wounds  in  Itis  head  or  body,  whereof  he  died 
a  few  days  thereafter ;  ar.d  John  Anderson,  sou 
to  George  Anderson  in  Crais^head,  drover,  re- 
ceived a  wound  in  the  bead  with  a  bullet  or  largo 
drop  of  lead,  at  least  a  mortal  wound  or  wounds 
in  his  head  or  body,  so  that  he  died  in  few 
hours  thereafter;  and  the  following  fjer^ona 
were  grievously  maimed,  hurt,  and  wounded, 
to  tbe  great  danger  of  their  lives,  vis.  S^ergarec 


US7J 


10  GEORGE  II. 


[SB 


Arlbyr  alias  Airth,  rewleDlar  in  tkm  C^iHW- 
yaie,  Mat  \h%  Walcr-Kste  thereof,  Jean  Peal, 
■erraBt  to  Jamm  N*l>o«ialft  niercliaiit  in  Eilin- 
^lyh,  Davia  Wallnce,  jourueyman  wright  in 
£«liobut>:h,  JaiUM  Philip  hUe  acnfaol  to 


lAUiler,  esq.  rrsidenter  in  the  Caiinoo-t;ate, 
Da«itlKJdilU>loriBEaiiriiur^,  Patrick  8pald- 
wf  ap|ir«niice  tn  DnviJ  Mitchel  jeweller  in 
Kthiihuiish,  Janiea  Lvie,  am)  Alexander  U'a)- 
U(*r«  both  acrrantsto'Jainca  WrifrhtOay maker 
ia  Eilinburfsh,  John  Milter  tai^lor  in  Edtnhurs^b, 
David  Orilvie  writer  in  Ediulnirrh,  and  Jamea 
Kivan  late  aerrant  to  William  Sellars  witter  in 
EdiuburKh,  retidenter  in  the  Poucr-fow :  ai 
lea.^,  ihe  »aid  peraona  were  an  killed,  wouudc«l 
and  maimed,  by  the  Arini;  in  manner,  ami  by 
the  dirccUikB,  as  albmid,  and  by  the  aecood 
Arini;  at'ienmentioBed ;  tor  not  contented  with 
the  barbarities  thus  conimitled,  alWr  be  had 
with  the  said  company  or  detacbocnt  of  ihe 
oty  ^iiard  marched  t«>wards,  or  into  the  place 
or  slieei  calird  tha  West- bow,  be,  witkont  just 
aauae  or  occasion,  again  orderrti  the  men  nndcr 
his  command*  to  tiMC  aboal  and  fire  upon  the 
pc«|de,  and  at  or  about  the  aaiue  t*me,  he  fired 
B  uiusket  or  ft: clock  that  wai»  in  his  own  hand, 
havini;  either  prZoadrd,  or  cained  to  benekiaded 
his  ovtn  piece,  or  taken  another  out  of  the  band 
•f  oi'C  of  tht^  ffuard ;  and  kCTcnkul*  the  s^ 
gnai^  did.  upon  that  fccaod  rxample  ami  com- 
Maiid  of  hrs  tire  upon  the  wullilude,  whereby 
Alexander  M'Nctl  son  to  Ld«aid  M-Neil  in- 
dweller  in  M  non-bail,  receiied  a  shut  in  the  | 
h<«d  with  a  buiwt  or  lead  diup.  wh^b  pscfved  | 
into  his  brain,  at  ica»ta  mortal  wfrnod  or  nooBkls 
in  httheador  hcdy.aothaihetii«ith<n.Wiaa 
lew  4a%s  thcswal:er;  and  Margaret  Gcnion 
am' to  WuliamOgilrietaiiorf  ia  Saiti  M^-% 


Trial  ofCttfiaim  PortcouSf 

prenenoa  of  the  lords  jiistic*  gtoaml, 
clerk,  andcoiTimissiuuera  of  justiciary,  b 
to  be  most  exemplarly  punisiicd  wiili  the , 
of  bw,  to  the  terror  of  otiiera  to  coounit  iheKkn 
in  time  coming.  Sic  Sub$tnSiimr^ 

Ch.  Au»&ikb,<A«IK 


Purttirrs-^DaDcan  Forbes,  rsf .  hia  ■  ^ 
ty*s  adrocaie ;  Mr.  Charles  Erskme^  hii  ma 
jesty's  sulicitur ;  Mr.  Hugh  Fochea,  hiai 
ty-s  advocate  depute;   Mr.  Piatrick  B 
Mr.  Uui;h  3Iurray,  Kinnynmool;  sir  J 
Elphiostoun. 

FroiocHtort  in  Drfrare.— Mr.  JanMn 
hame,  jun. ;  Mr.  Hetir}*  Home ;  Mr.  Ale: 
Lockhait;    Mr.  James  Lesaley;   Bftr. 
Holbara;  adfoeaics. 


•nkn 


The  libel  being  openly  read,  and 
vo€€j  in  presence  ot  the  jud:;<s,  pane 
the  kmU  ordained  both  parties  to  give  in 
informations  to  the  clerk  uf  court,  in  ardi 
recorded,  and  the  pursucn  to  ipvc  in 
againa  Friday  next  at  »ix  o'clock  ai  nigj 
the  proljcutnn  for  the  pannel  to  gire  ia 
against  Tuesday  tlicreaficr,  and  caaixa 
c^usv  ti  J  Friday  the  16ih  instant,  and 
knizcn  and  witacMes  then  to  attend,  nad  i 
pannel  to  be  carried  hack  ta  pcuun. 

I>roRXATi05  for  bis  Majesty's  Adrocaie 
Uis^ct-ss's  iMensty 

JfH^  Poimors,  ttte  Ca|-ialn  Uettgnaetcf 
City  Gnari  of  Edml^i'sh,  P^aacL 

The  vflUiEel  is  charged  bv  the 


Wind  in  rdiabiwch.  nconrcd  a  w^-und  la  tl:e  i  with  mtirdering,   saughterinc.  a 
head  abkwc  the  Icike^e,  with  a  buIWt  cr  b.-rr>  ]  wocndir^r,  divers  of  his  majesties 
diop  al  lead,  which  pierced  :iito  her  bram,  ai    fihcg  ir:Lh  his  owb  ban  i.  sad  ' 
Wast  a  mMtjl  aoaad  or  we  cuds  in  ber  h.ad  cr  *  denni:  a  bawd  of  artoed  men  HiKn 
baiZy,  sa  that  she  died  thereof'  m  a  short  space  I  Bk.L24,  to  ure  opoo  a  mali;:ttdeat'  isi 
theiVaiatr :  aad  Heary  Gnhfime  uvkir  la  t'^a-     p^-.  aSM«u<«d  u  see  an  esecak'nB  m  the 

a  wJumi  in  the  hcnd«  w:*Ji  a    'i-arkeiet  the  ciiy  fri  Egiohan;!-..  « 
haifet  M-  laris«  drap  oi  lead,  whxh  meivcd  is»    rr»t  cause  or  proiacauoo.  cacr^v 
h«  beam,  at  Icwu  a  moftai  mtitiad  or  w«u-..d*  *  ihe  Uw5  of  Ci>i  sad  natore.  mt^'n 
in  hs  hewi  or  bftly.  oi  tdhKh  :^£  dMd  ia  a  few  ;  and  Undable  laws  ^ 

iia  tiMveafter  :*  at  least,  by  thif«  and  the  |  gwariKd  rcaian,  bat  alM  eoatrar^  t* 
b«    him.  aad   by  ha  order  aod  |  press  duiy  c4  ha  c-aee,  who  wk 
,  aC  oc  one  cr  moreai    camTBiadcrs  of  the  city  ^ 
iyabrTcrtcaie\i.asha«iac  i  serve  the  peaeeei  the' cay. 
fc2iW:d.'nsoeawa  mottal  waaads,  af  wktck  |  iafca^oacs  ihesvaf  from  ak  r»: 
Ihrv  «iM«stifr 
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tD  hm  banged  bf  the  hi^  Coart  aforoiid ;  the 
pannel  haTuig  under  hii  eommand  a  dctech- 
ment  of  seventy  aitnpd  men  of  the  city  guard, 
end  ha? ing  conceived  a  most  wicked  and  mali- 
cioua  iMirpoae  of  destroying,  maiming  and 
wounding  numbers  of  his  majesty's  subjects^ 
the  inhabitants  of  the  said  city,  and  others  as- 
sembled at  said  execution,  williout  any  just 
cause  or  necessary  occasion,  ordered  the  said 
detachment  under  his  command  to  fire  upon  the 
people  ss  assembled ;  that  the  men  under  his 
eommand,  hating  probably,  in  his  apprehen- 
sion, fired  over  the  heads  of  the  people,  he,  with 
threats  and  imprecations,  repeated  his  com- 
mands to  fire,  calling  out  to  them  to  level  their 
pieces,  and  be  damned ;  that  at  or  about  the 
same  time  he  levelled  the  firelock  that  was  in 
his  own  hand,  taking  aim  at  one  Charles  Hus- 
band, and  fired  at  him,  whereupon  he  imme- 
dUately  dropt  to  tlie  gpronnd,  having  received 
wounds,  whereof  he  instantly  died  ;  at  least, 
ikmt  he  levelled  his  piece,  seeroinff  to  take  aim 
at  some  one  in  the  croud,  and  fired  it ;  and  that 
«pon  his  firing,  the  said  Charles  Husband,  or 
•DC  or  other  of  the  persons  in  the  indictment 
mentioned  dropt,  having  received  wounds  by 
bullets,  of  which  they  instantly  died ;  and  that 
by  his  commands  and  example,  several  of  the 
city  guard  under  his  command,  fired  upon  the 
innocent  multitude,  whereby  the  persons  parti- 
cnlarly  mentioned  in  the  indictment,  were 
killed,  maimed  and  wounded. 

The  indictment  further  charges,  that  not 
contented  with  this  barbarity,  the  pannel,  atUr 
he  had  marched  off  his  detachment  towards,  or 
mlo  the  place  or  street  called  the  West- bow, 
again  ordered  tlie  men  under  his  command,  to 
Moe  about  and  fire  upon  the  people,  and  at  or 
■bout  the  same  time,  fired  a  musket  or  firelock 
that  was  in  his  own  hand,  having  either  re- 
loaded, or  caused  to  be  re-loaded  the  piece  for* 
nerly  fired  by  him,  or  having  taken  another 
cut  of  the  hand  of  one  of  the  guard  ;  and  that 
several  of  the  said  guard  did,  upon  that  second 
example  and  command,  fire  upon  the  multi- 
tude, whereby  the  persons  described  in  the  in- 
dictment, were  killed  or  mortally  wounded: 
sad  the  iudictment  concludes  in  common  form, 
that  the  pannel  is  guilty,  or  actor  art  and  pnrt 
of  the  crimes  aforesaid,  or  one  or  other  of 
them. 

The  charge  in  this  indictment  is  so  heinous, 
that  one  should  have  imagined  it  would  have 
been  decent  in  the  pannel,  to  have  made  no  ob- 
jection to  the  relevancy,  and  to  have  founded 
2 Mm  no  defence  for  avoiding  the  effect  of  the 
kil,  if  true,  but  to  have  contented  himself  with 
a  flat  denial  thereof,  reposing  himself  upon  his 
innocence,  if  be  is 'truly  not  guilty  of  the  facts 
allcffed,  without  any  other  desire,  but  that  of 
Imvmg  a  ftnr  examination  of  unbiassed  wit'^ 
Besses,  to  be  produced  by  him  as  well  as  the 
prosecutor,  mi  order  to  discover  the  real  cir- 
cumstances of  the  transaction. 

But  bis  procurators,  it  seems,  thought  it 
their  duty  to  move  every  objection  against  the 
nlevancy  oCtbe  Ijbd,  and  to  offer  every  do- 
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feBet- thai  their  invention  could  suggest  from  u 
particular  rehition  of  the  chrcumstances  of  the 
whole  transaction,  which  they  laid  before  the 
Court  upon  the  pannePs  information,  and  which 
they  offered  to  prove  to  make  good  theur  de- 
fence. 

They  informed  the  Court,  therefore,  on  be^ 
half  of'^the  pannel.  That  the  magistrates  appre« 
bendins',  that  some  violent  attempt  mignt  be 
made  for  rescuing  Wilson,  the  offender  sen* 
tenoed  to  he  hang^,  had  ordered  the  panncA 
to  attend  the  execution,  with  the  greatest  part 
of  the  city  guard,  to  support  and  protect  the 
executioner  ui  the  dischaiige  of  his  office,  with 
directions  to  repel  force  by  force ;  that  to  make 
those  directions  efibctual,  powderand  ball  were 
by  the  town-treasurer  delivered  ontof  the  town's 
magasine  to  the  city  guard,  the  morning  of  the 
execution,  with  direcUons  to  load  their  pieces : 
that  besides  this  precaution,  the  danger  of  the 
rescue  appeared  to  themaipstrates  so  great,  that 
they  desired  of  general  Moyle,  and  obtained  a 
detachment  of  the  regular  troops,  who  were  post* 
ed  near  to  the  place  of  execution,  in  order  to  sup- 
port the  oity  guard  if  there  had  been  oocaswn ; 
and  whose  commanders  were  told  that  the  lord 
provost  woubl  give  them  authority  to  fire,  if  it 
should  prove  necessary ;    that  the  pannel  with 
the  town  guard  attended  accordingly  the  exe* 
cution ;  tliat  when  the  offender  was  hung  up 
on  the  gibbet,  the  magistrates  retired  from  the 
scaffold,  and  repairal  to  a  house  over  against  it  in 
the  Grass-market ;  that  after  the  offender  bad 
been  hung  up  fur  some  time,  the  multitude  be- 
came unruly,  and  began  to  fling  stones  of  great 
size,  and  wiih  great  violence,  that  some  of  the 
guard  were  thereby  hurt;  one  had  his  shoulder* 
blaile  broke,  others  were  bruised,  and  the  tim«» 
her  of  the  drum  was  beat  tO' pieces ;    that  the 
insolence  of  the  mob  growing  still  greater,  ancl 
they  pressing  from  all  sides  upon  the  guards 
the  pannel,  who  apprehended  they  might  have 
intended  to  carry  off  the  criminal,  who  bv  this 
time  was  cut  down,  in  order  to  attempt  the  re- 
covering him  to  life,  found  it  necessm*y  for  him 
to  keep  off  the  multitude  by  threats  and  me- 
naces ;  that  to  this  end  he  presented  his  pieces 
first  to  one  quarter,  and  then  to  another,  caUin^ 
to  the  people  to  stand  off,  and  thnsaiening  if 
they  did  not,  he  would  fire ;  that  nevertheless^ 
he  neither  fired  himself,  nor  gave  any  orders  te 
fii;e,  but,  on  the  oontrary,  when  some  of  the 
guard,  provoked  by  the  hurts  they  received, 
had  without   bis  orders  or  autberity,    pre^ 
snmed  to  fire,  whose  example  was  followed  by 
several  others,  he  did  all  he  could  to  prevent 
that  mischief,  by  commanding  them  to  desist^ 
and  actually  did  beat  down  the  muzzle  of  one 
of  the  men's  pieces,  who  was  presenting  it  in 
order  to  fire  ;  that  finding  he  could  not  be 
obeyed,  he  endeavoured  to  march  off  his  men, 
and  prevailed  with  several  of  them  to  folbw 
him  some  small  way  up  the  West-bow,  whee 
again  some  of  those  men  whofolk)wed  him,  pro- 
voked by  what  he  did  not  know,  faced  about  and 
fired  towards  the  Grass- market ;  that  the  first 
Botiee  be  bed  of  tbt»fiiiog  was  by  hearing  it, 
SO 
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which  mtde  bim  tarn  about  in  ordc^  to  Mop  it ; 
that  at  this  hist  place  he  neither  fired,  nor  ffa? e 
orders  to  fire ;  that  be  marched  as  many  of  his 
Vien  as  be  could  ^ther  together  back  to  the 
city  guard  room ;  that  there  he  prereuted  the 
men's  cleaoiDg  their  pieces,  that  the  guilty 
tf  ho  fired  mi^ht  be  distinguished  from  the  in- 
nocent who  did  not  fire ;  tnat  his  own  piece  had 
not  at  that  time  been  at  all  fired ;  that  conscious 
of  his  innocence,  and  that  be  bad  on  tliis,  as 
weli  as  on  e^ery  former  occasion,  done  his  duty 
with  patience  and  temper,  he  presented  himself 
before  the  magistrates,  whereas  nothing  was 
easier  for  hitn  than  to  bate  made  his  escape, 
and  that  in  their  presence  the  firelock  which 
be  had  in  bis  hand  was  presented,  and  appeared 
not  Id  bate  been  at  all  fired ;  and  that  there- 
fore it  was  impossible  the  iybd,  as  lybelled, 
could  be  true. 

From  this,  which  was  said  to  be  the  state  of 
the  case,  the  procurators  for  the  pannel  contend- 
ed first.  That  the  lybel  was  insufficient,  as  not 
describing  with  proper  accuracy  the  particular 
Dart  of  the  street  wuere  the  person  supposed  to 
DC  shot  by  tlie  pannel  stood,  and  his  situation 
with  respect  to  the  pannel  at  the  time,  because 
thereby  the  panuel  was  deprived  of  the  oppor- 
tunity of  making  his  defence,  by  founding  it 
particularly  on  circumstances  which  he  might 
atail  himself  of,  if  the  position  and  situation  had 
been  distinctly  described. 

To  this  it  was  and.  is  answered.  That  the 
lybell  is  as  particular  as  the  law  requires,  de- 
■cnbinsc  the  street  where  the  execution  was  had, 
which  b  all  that  the  atmoU  scrupulosity  could 
expect  in  such  a  case.  Biinute  circumstanoes 
cannot  be  known  to  the  prosecutor,  or  certainly 
discoTcred  but  by  proof  upon  the  trial:  erery 
circumstance  of  the  panneVs  own  acting  must 
be  known  to  him ;  and  therefore^  if  from  the 
position  or  situation  in  which  be  was  at  the 
time  of  the  firing,  he  can  show  that  it  was  irn* 
possible  he  could  bate  killed  the  person  whom 
be  is  charged  to  have  shot,  describing  and 
proving  those  circumstances,  he  may  bare 
advantage  from  them,  but  cannot  ol^ect  to 
Mie  prosecutor,  that  be  did  not  minutely  de- 
scribe a  sitiution  that  was  not  known  to  him, 
And  which  describinjg,  perhaps  erroneously, 
might  minuter  an  unjust  occasion  to  a  criminal 
to  escape  justice :  wherefore  this  objection  to 
Ihe  form  of  the  indictment  ought  to  be  repelled. 
.  But  in  the  second  place,  Tlie  procurators 
for  the  pannel,  very  unnecessarily,  one  should 
Ibink,  if  he  is  mnooent  of  fiuring,  or  ordering  to 
Hre,  and  in  some  degree  inconsistently  with 
that  plea,  alleged,  that  the  delivering  out  pow- 
der and  ball  to  the  dty  guard ;  ^e  ordering  so 
peat  a  detachment  to  attend ;  the  calling  for 
ibe  regular  troops  to  support  the  town  guard ; 
|be  intimation  to  the  commander  of  those 
troops,  that  they  should  have  orders  to  fire,  in 
case  of  necessity;  and  the  direction  to  the  pan- 
nel to  support  the  execution  of  the  sentence 
against  Wjilsoo,  and  in  case  of  a  violent  rescue 
4Nr  deforcement,  to  repel  force  by  force,  amount- 
ad  f»  aAUonhrfirpm  tb«  magistrate  tof&re, 
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when  h  became  ncennry:  andditttheTiiilent 
assault  nuule  by  the  mob,  as  afinvsaid,  with 
stones,  which  wera  to  be  conaideted  as  kthal 
weapons,  in  order,  as  the  panoal  believed,  to 
cany  off  the  offender,  in  hopes  of  recorering 
him  to  life,  made  it  necessaiy  to  repel  force  by; 
force :  wherefore  these  circumstances  to  infer 
the  order,  and  the  violent  aisault  of  the  mob  aa 
mentioned,  ought  to  be  sustamed  and  admitted 
to  proof,  as  a  total  defence  against  tbe  indict- 
ment, at  least  as  circumstances  fit  to  mitigate 
the  punishment,  and  restram  it  from  tbe  pmna 
ordinaria ;  since  the  pannel  being  versaas  la 
lUito^  and  engaged  in  the  discbarge  of  a  lawfid 
piece  of  duty,  if  any  excess  was  committed  \rf 
biro,  it  ought  not  to  be  attended  with  capiul 
punishment,  but  ought  to  be  corrected  extra  at- 
dineWf  according  to  the  deflfree  of  the  exceos. 

To  this  it  was  answered,  That  though  it  wera 
true,  which  is  not  at  all  upon  tbe  part  of  tba 
prosecutor  denied,  that  the  magistrates,  opoa 
just  apprehensions  of  disorders,  and  an  attempt 
for  a  violent  rescue  of  the  criminal,  who  waa 
sentenced  to  die,  bad  ordered  powder  and  ball 
to  be  distributed  to  the  ^ard,  had  increased 
their  numbers,  had  obtained  assistance  frooi 
the  commander  of  the  regular  troops,  with  as- 
surance, that  in  case  of  necessity  they  should 
be  authorised  to  fire,  bad  directed  tbe  pannel 
at  all  hazards  to  support  the  execution,  and 
prevent  a  violent  rescue,  and  bad  even  told 
nim,  that  in  case  of  necessity  be  was  to  re|MA 
force  by  force,  it  will  not  iu  tbe  least  followp 
that  those  orders  could  in  any  degree  justiQf 
bim,  except  in  case  of  necessity,  except  there 
bad  been  an  attempt  towards  a  violent  rescuei 
which  could  not  otherwise  have  been  prevented, 
and  except  all  the  proper  precautions  fbr  dissi- 
pating otherwise  the  mob,  and  fbr  legitimating 
tbe  act  of  firing  upon  them,  had  been  previously 
made  use  of. 

For,  in  the  first  place,  no  order  from  any 
civil  magistrate  whatever,  can  justify  a  barba- 
rity so  horrid,  as  that  which  is  cbaiiral  on  tha 
pannel.  Had  the  provost,  and  all  tne  magis- 
trates of  Edinburgh  been  present  on  tlie  spot, 
and  had  tber  ordered  bim  to  fire  upon  tbe  in- 
noceut  people,  when  there  was  no  just  cause  fbr 
so  doing,  those  orders  indeed  might  subject  tha 
magistrates,  as  well  to  the  penal  consequences 
that  attend  murder,  but  couid  not  on  tbe  least 
scquit  bim,  who  was  not  at  ail  bound  to  obey 
such  illegal  orders,  and  who  therefore  acted  at 
his  peril. 

In  the  second  place,  il  is  not  at  all  pretendedi 
that  the  pannel  had  any  orders  expressed  or 
implied  to  fire,  except  the  violence  of  aa  at- 
tempt to  rescue,  not  otherwise  avoidable,  mada 
it  necessary.  Had  that  been  truly  the  case, 
firing  possibly  might  have  been  the  pannel'a 
duty,  the  reading  the  proclamatioa  undoubtedly 
would  have  made  it  justifiable ;  and  this  the  ma- 
gistrates knew,  when  they  ordered  ammonitioiL 
to  be  distributed,  and  invited  the  regular  troops 
to  their  assistance :  but  till  it  became  pscesssry, 
when  there  was  no  hazard  of  a  rescue,  befbra 
any  disorder  wu  sought  Is  ba  qaelM  by  tba 
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1ml  precaution  of  reading  the  prodamatioD, 
wEich  is  iotfloded  to  iotiiiiQale  notera,  and  to 
•ejparato  the  ionooeot  froin  the  guilty,  by  gi?- 
ii^  due  notice  to  all  tbonghtlM  people,  who 
without  any  maleToleoce  are  mixt  with  the 
mnltitode,  to  eeparate  ftom  the  ill  meaning,  it 
was  the  moat  cruel,  as  well  as  unjustifiable  act, 
thai  has  at  any  time  been  heard  of,  to  make  use 
of  Uie  weapons  that  were  put  in  the  hands  of 
the  goard,  for  the  security  t»f  the  peace  and  of 
the  p60|ile,  to  destroy  so  many  innocents,  who 
ind  not  m  any  degpree  offended. 

For,  thirdly,  though  tbe  pannel  mentioned 
the  flinging  of  stones,  and  the  size  of  some 
of  them,  with  some  hurts  receifed  tbere- 
irom,  yet  the  libel  charges,  and  he  admits 
that  the  criminal  was  cut  down  before  this 
trifling  provocation  prevailed  with  any  one 
to  fire :  bis  duty  then,  so  far  as  concerned  the 
execution  of  the  sentence,  was  over :  he  alleges 
no  danger,  nor  can  he  in  those  circumstances, 
of  a  rescue,  no  invasion  with  fire-arms,  or  other 
mortal  weapons,  fit  to  deforce  or  destroy  a  de- 
tachment of  70  disciplined  men,  with  loaded 
pieces  and  screwed  bayonets:  how  then  can 
ue  exigence,  or  tbe  orders  defend  him  ?  If  his 
act  had  been  absolutely  necessary,  some  defence 
might  have  been  founded  on  that  necessity  join- 
ed with  his  orders  :  but  when  his  allegations, 
though  they  were  true,  do  not  point  out  tbe 
least  necessity,  and  are  in  reality  founded  on 
aothinff  else  than  the  customary  impertinence 
on  such  occasions,  of  flioging  dirt  and  stones 
at  the  executioner,  though  tbe  provocation 
thereby  given  might  perhaps  justify  a  choleric 
man^  ror  drubbing  any  of.  the  actors  for  their 
wantonness,  yet  to  be  sure,  it  could  not  justifie 
the  slaughtenng  of  the  offender,  far  less  can 
aooh  impertinence  in  a  few  boys,  or  other  idle 
people,  excuse  the  firing  sharp  shot  upon  an 
innocent  multitude,  whereby  numbers  of  his 
mi^esty's  subjects  were  destroyed  :  and  there- 
Ihre  it  seems  to  be  beyond  all  doubt,  tbe  pannel 
can  find  no  shelter  from  those  orders,  or  tbe 
duty  he  imagines  lay  upon  him  to  fire ;  and 
must  therefore  stand  or  tall,  upon  his  being,  or 
not  bdng  guilty  of  the  facts  charged  upon  him. 

Tbe  procurators  for  the  pannel  endeavoured 
to  find  an  argument  for  him,  in  a  late  resolution 
of  tbe  Court,  which  suspended  a  sentence  of 
tbe  court  of  admiralty,  proceeding  upon  an  in- 
terloquitor  that  found  it  necessary  for  soldiers, 
who  happened  to  kill  in  the  execution  of  their 
duty,  wnen  by  order  attending  custom-house 
oflicers,  to  prove,  that  the  killiog  was  necessary 
for  the  defence  of  their  lives,  inferring  from 
this  resolotion,  that  the  Court  did  not  think  it 
necessary  for  the  pannel  to  prove,  that  he  was 
in  danger  of  his  lite :  and  though  all  that  their 
observation  necessarily  implies  were  granted, 
they  could  have  no  benent  by  it,  because  in 
this  case  tbe  pannel  neither  does,  nor  can  aver, 
that  the  firing  which  be  was  personally  guilty 
pf,  and  ordered,  was  necessary  for  securing 
Che  execution  of  that  trust  that  was  committed 
to  him,  or.fi>r  preserving  the^^righls  of  the 
crown,  or  any  sub'ect^ 


Where  a  man  has  by  law  weapons  pnt  in 
his  hand,  to  be  employed,  not  only  in  defence 
of  bis  life  when  attacks,  but  in  support  of  tha 
execution  .of  the  laws,  and  in  defence  of  tha 
property  Of  the  crown,  or  liberty  of  any  sub- 
ject, he  doubtless  may  use  those  weapons,  not 
only  when  his  own  life  is  put  so  far  in  danger, 
that  be  cannot  probably  escape  without  making 
use  of  them,  but  also  when  there  is  imminent 
danger,  that  he  may  by  violence  be  disabled  to 
execute  his  trust,  without  resorting  to  the  use 
of  those  weapons :  but  when  the  life  of  the 
officer  is  exposed  to  no  danger,  when  his  duty 
does  not  necessarily  call  upon  him  for  tlie  exe- 
cution of  his  trust,  or  for  the  preservation  of 
the  property  of  the  crown,  or  the  preserva- 
tion of  the  property  or  liberty  of  the  subject,  to 
make  use  of  mortal  weapons,  which  may  de* 
stroy  his  majesty's  subjects,  especially  num- 
bers of  them,  who  nuiy  be  innocent,  it  is  impoa- 
sible,  from  tbe  resolution  of  the  Court  of  Justi* 
ciary  hinted  at,  to  expect  any  countenance  to, 
or  shelter  for  the  inhumane  act. 
^  And  upon  a  principle  very  near  allied  to  this, 
tha  pannel's  pretence, '  that  being  ver$an»  ta 
licitOf  and  intrusted  with  tbe  execution  of  leffal 
orders,  any  excess,  that  for  lack  of  discretion  no 
may  have  been  guilty  of,  cannot  be  punisheA 
ptina  ordinaria^  ought  to  be  repelled ;  for  it*s 
obvious,  the  trust  reposed  in  him,  and  the  duty 
expected  from  him,  was  no  more  than  to  sea 
the,  execution  perfected,  and  to  resist  any  vio- 
lent attempt  to  rescue,  which  should  disappoint 
tbe  execution  of  tbe  law.  Now  when  the  sen- 
tence of  the  Court  of  Justiciary  was  executed, 
when  the  criminal  was  hanged  and  cut  down, 
before  any  person  fired,  the  trust  reposed  in 
the  pannel,  and  tbe  doty  expected  from  him 
ceased ;  be  was  no  longer  an  officer  employed, 
to  that  end  for  which  the  fire  arms  were  loaded^ 
and  bii  actions  came  to  be  estimated  of  by  tbe 
same  rules,  that  would  have  made  them  lawful 
or  unlawful  upon  every  ordinary  occasion, 
where  no  particular  danger  threatned,  and 
where  no  necessary  service  was  in  view. 

And  therefore,  as  in  such  cases,  the  pannel 
mubt  be  convinced,  that  nothing  short  of  being 
constituted  in  immediate  danger  of  death  with- 
out firing,  could  justify  him  or  his  guard  for 
making  use  of  loaded  fire  arms,  he  most  in  con« 
sequence  acknowledge,  that  in  the  case  in  ques- 
tion, no  danger  of  life,  which  he  could  not 
have  avoided,  having  threatened  h>ui  and  bia 
guard,  he  was  absolutely  inexcusable  for  firing, 
and  that  therefore  his  mischievous  and  teme- 
rarious act  must  be  attended  with  the  highest 
penalty. 

An  armed  man  who  assaults,  and  without 
just  cause  destroys  another  man  though  armed, 
and  in  no  particular  trust  or  confidence  with 
him,  the  law  considers  and  demeans  as  a  mur- 
derer ;  but  when  the  captain  of  a  city  guard, 
who  has  an  armed  force  committed  to  his  care, 
for  the  good  and  safety  of  tbe  comnuinity, 
thinks  fit,  upon  any  slight  offence  or  provoca- 
tion, to  tmm  those  arms,  and  that  force  upon 
a  crowd  of  citizens  lawfully  as  well  as  inaa* 
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cenily  ft«erobled,  lie  is,  in  ■dditioB  to  the 
•UiiK  liter  :ui«l  tteAtriK'tion  that  eii8ue«,  f^r^Uty  of 
Ibe  m«)st  notoiioiis  brtftfcu  uftrast,  aiui  for  tn 
ezainple  td  others,  wboui  ii  mu^f  be  necewary 
for  tlie  fvnoil  uf  the  coinmupity  in  Irust,  owjrUi 
to  be  |mnis!uHl  in  the  iiiObt  8t*vt'r«*  manner. 
Men  so  irusteil  areiinfliTduublL'  tyf*»,  tor  bp^des 
Ihe  {;;eneral  ublii;ations  ot'duty  unil  huiuanilyt  a 
particular  confUleure  is  rcposotl  iu  ihcm,  which 
at  the  peril  of  thtir  Uvea  they  uii;;ht  to  answer. 

The  procurators  for  the  pannel  complained. 
That  in  Che  indictment  he  was  charssed  with  a 
wicked  and  malicioui»  purpose  of  ije»troyini;, 
woundinjUT,  and  maiming  niuitbers  of  his  ma* 
jestv's  subjects  ;  and  by  the  {annePs  aul>er  and 
modest  de|»ortmeni  on  furiuer  occasions,  and 
the  whole  circuuistancca  precftlcnt  hi  the  oie- 
laocholy  p.rcidi'Ot  now  in  qui'stion,  endefevoured 
to  shew  Uiat  he  had  no  preiiu-ditated  mahcioua 
design,  n.it  l bib  attain  was  to  no  purpoM :  the 
prosecntiir  never  heard,  nor,  so  far  as  ho  knows, 
did  e?er  any  man  betorc  ihis  liinc,  cimplain  of 
the  wii'ktMlitesburinhiimatiitv  ot'tht  p.'uiiiel,  and 
he  has  received  no  inlormHtiim,  by  which  he 
can  be  induced  to  think,  that  tor  any  consider- 
able time  bel'ore  the  fact  cuuiptaintJ  of,  the 
pannci  had  prfuieditattrd  the  di-strucii\e  acliou 
of  which  he  is  accifsed.  J>ut  then  bis  procu- 
rators very  well  kiiow,  that  tiring  and  ordering 
to  tire,  imply,  and  are  proof  of  a  wicked  and  ma- 
licious pur{)o^e  ot  dcfStroyiUi;'  those  that  are 
liretl  ai :  *  uialitia'  and  ^  propusitum  pneceduut 
ictum^'  iu  the  coustfiiction  uf  reason  as  well  as 
law,  and  whoever  wilfully  murders  aud  destroys 
liis  majesty's  subjects,  must  bo  demeaned  as  a 
narderer,  if  his  malicious  piurpose  preced«id  the 
drawing  of  ihe  Iricker,  nr  gix  in^  the  orders,  one 
moment,  us  much  as  ii'  it  bad  been  preconceived 
a  whole  year. 

Tbe&e  shews  of  defence,  rather  than  defences 
beiiijy  reiiioied  ;  the  next  thit*^  that  comes  to 
be  considered,  is  the  history  of  tlie  pauiiers  be- 
haviour, duriu||r  the  luelauciioly  transiiclion, 
which  his  procurators  oliered  to  prove,  and 
insisted,  wouhl,  i^'  provtd.  be  a  suiiicirnt  de- 
fence a^iiist  the  tacts  char«red  in  the  lybel. 

But  in  this  the  proseciilor  can  by  no  means 
agree,  for  he  takes  it  to  lie  extremely  plain, 
that  every  biui^Ie  circumstance  aitegeii  by  the 
pannel  may  be  true,  and  yet  it  may  also  be 
true,  that  he  wilh  his  own  hand  tired,  and 
lulled  one  or  more  of  the  innocent  people, 
and  that  he  ordered  the  men  un«Ier  his  com- 
mand to  fire. 

It  may  for  example,  possibly  be  true,  that 
he,  at  some  period  or  another' of  the  action, 
called  out  to  the  multituile  to  standoff,  or  that 
he  would  iire  ;  that  he  at  some  one  point  or 
another  of  time  prohibited  the  men  to  fire,  and 
struck  down  the  ploccs  of  such  as  were  pre- 
'Bentingtliem  ;  anri  yet  it  may  alv>  be  true,  that 
he  at  some  ot!:er  poiat  of  tiine  irave  the  prtci^ 
word  of  Command  to  fire,  and  adually  firtfl 
the  piere  that  was  iu  lii<i  him! :  before  be  lo^t 
Ills  temp^'r  he  might  hare  thr(.ateiicd  o:ily,  be- 
fore he  look  the  rtsolutic-n  of  Jon>tyiii^,  as  well 
•saCterhe  awiuiachiefdofle^Ue  wight  have 


eodeavoarcd  to  prevent  a  partieulir  ael  of  in- 
huroanity  ;  hut  his  doing  so  at  certain  pariodav 
is  no  conclusive  evidence,  that  at  other  pointa  of 
time  his  conduct  might  not  have  been  vary 
differeni. 

Were  his  giving  orders,  or  actual  firing  do^ 
bious,  ihe   circumstances  mantioiied  for  Iho 

INinnel  might  create  a  strong  preaumptiaB  lor 
lim  :  but  ii  ic  shall  be  provnl,  as  it  is  chai^god 
in  ihe  lyhcl,  that  he  actually  fired  the  piece  m 
his  hand  ottener  than  onre,  and  gave  ipoaitiio 
orders  to  Hre ;  what  can  it  avail  biro,  that,  Jift 
some  other  |»criodH  of  the  fray,  be  beba*cd 
I  hiiiisi'lt' in  a  diffffrent  manner,  since  both  the 
one  alletrution  and  the  oilier  maybe  true ? 

But  ihe  procumtors  for  the  pannel  iosistedt 
That  though  the  proposition  they  undertook  to 
I  prove  was  in  aomt^  (lejijTec  a  negative,  3'et  ii  was 
su  circumstantiated  as  10  be  capable  ot  a  positive 
proof;  for  tliev  salt!  that  credible  witneMea 
1  oould  be  produced,  who  would  inform  the  Cooit 
>  and  jury,  that  duriu*;  the  whok*  fray,  tbey  kept 
\  their  eyVs  upou  the  pannel,  and  were  atteoiive 
to  his  acliobb ;  anil  that  thi  y  could  take  upoQ 
thciii  to  say,  thai  thorowoiiL  the  scuffle  he  dad 
not  tire  his  piccf ,  nor  ouUtr  the  gu^  to  fire,  hot 
;  that  he  ihreaienetl  to  fire,  which  mi^ht  by  per- 
!  sons  at  a  distance  who  heaid  the  word  fire  obIj 
'  pronounced,  be  mistaken  for  a  command,  aad 
that  he  presented  hi»  piece  only  in  a  meoaciD|f 
posturf,  but  without  tirin!>^,  which  might  havo 
misled  the  speciblors  into  an  opinion  that  ho 
did  tire,  thuu«jh  he  i-eall\  did  not  ;  if  any  odo 
who  was  nc'ar  hiiu  happt-ufrd  to  dischai^  hia 
ifhot  about  Ihe  saiix  time. 

This  reasoning  howcier  is  manifestly  defoo* 
ti«e,  becaubC  theci  ideuce  of  the  witoesses,  who 
!  shall  say,  they  did  not  see  or  hear,  bears  no 
I  pro|)onion  in  iiuiii*..  of  weight,  to  the  lesiimonj 
!  of  those,  who  shall  u|>on  oaih  |iogitively  say, 
i  that  they  did  hear  or  see. 

And  besides  the  oh«  ious  reason  for  maintain* 
j  ini^  this  ilistinction  in  the  common  case,  there 
I  is  a  particular  consideration  that  supports  it,  ia 
j  the  case  of  a  fray  or  tumult,  where  sliuta  are 
)  fired,  murder  ensues,  and  there  is  a  general 
I  couiusinn  aud  surprize.  No  uoe  coukt  poaai^ 
b!y  be  so  interested  iu  keeping  his  eyes  upoo 
tho  panntl,  when  it  could  uot  be  forsevn  there 
\iouu1  lie  occasion  to  give  evidence  touchii^ 
his  bt;ha\  iour,  as  not  to  be  lyable  to  be  carried 
otV  from  that  object,  U|K>n  any  fresh  surprise 
tijat  happened  in  the  tumult :  the  tiring  of  a 
shot,  the  fltngins^  of  a  stone,  the  c':iLtraordioary 
behaviour  of  any  one  of  the  muliiiude,  or  m. 
the  ifuard,  rai^^bt  impen-vptihly  liave  drawn 
the  e\  cs  ami  attention  ot'  any  spectator  from 
the  pannel,  to  that  new  object,  and  prevented 
bis  beeing  or  hearing  w  hat  be  said  or  did  in  the 
mean  time  :  and  there! ore  do  witness,  or  num- 
ber (tf  i»iuiesses,  who  ^bould  take  u|ioo  him  or 
them  to  sa}  al«oluteh ,  that  the  pannel  did  not 
at  aiA\  period  of  the  tray  tire,  or  order  to  fire, 
would  at  all  be  credibif ;'  at  least  most  ccvtaioly 
J  they  coutd  not  be  crediteil  agaiaatsoch 
at  should  positively  say,  tlMlthc^  mw  or  I 
him  file,  or  order  to  Site. 
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If  witiMSMs  ihall  ny  tgaiml  the  iMoml, 
that  they  faw  him  pment  hit  piece  aod  fire, 
and  for  their  coniascteiitfaf  ahali  a? er,  that  they 
ohserred  fire  and  tmeke  inoiogf  out  of  Xwt 
mmsle  of  his  piece,  and  a  man  drop  dowu 
dead  in  the  plaee  towardt  which  he  pointed  it, 
will  that  e? idenoe  he  lufficicntly  oontradioted 
by  peraona  who  may  nay  they  obierved  fio 
sneh  tUng,  or  that  others  of  the  guard  fired 
ahout  the  same  time,  and  at  the  aame  place  f 
It  it  hnmUy  thought  it  cannot,  because  this  is 
netting  up  a  nef|>mtive  eridenoe  only  against 
pesilive,  which  neither  law  or  reason  permits. 

.  And  if  credible  witnesses  shall  ater,  that  the 
captain  distinctly  ordered  the  guard  to  fire,  can 
it  avail  him  that  other  witnesses  heard  bim 
threaten  the  crowd,  that  if  thev  did  not  retire  he 
weuld  fire,  without  hearing  the  positive  orders 
for  firing  given?  In  a  tumuh  every  individual 
cannot  possibly  hear  every  thing  that  passes ; 
bol  then  it  is  no  evidence  that  particular  words 
were  not  uttersd  in  a  fray,  that  some  persons 
pnaait  at  afray ,  did  not  hear  or  attend  to  them. 

And  the  pannel  in  framing  his  defence  on 
this  article,  does  not  seem  to  have  attended  to 
what  is  evpressly  libelled  against  him,  that  in 
great  anger  he  said  to  the  men  -wider  his  com- 
mand, upon  their  firing  over  the  beads  of  the 
multitude.  Level  your  pieces,  and  be  cNimned. 
Will  this  circumstance,  should  it  be  proven,  be 
nt  all  consistent  with  that  part  of  the  defence, 
which  tends  to  render  the  expression  fire  dubi- 
ous? If  the  pannel's  passion  moved  him  to 
utter  the  expression,  level  your  pieces,  and  be 
damned  ?  is  it  at  all  doubtful  in  what  sense  the 
word  fire  was  pronounced  ?  These  things  are, 
his  thought,  too  plain  to  be  further  insisted  on. 

The  only  remaining  circumstance,  on  which 
tbe  procurators  for  me  pannel  seemed  to  lay 
stress,  was  the  condition  of  his  firelock,  when 
the  action  was  over,  and  his  voluntary  pre- 
aenting  himself  before  the  magistrates,  when 
he  could  have  made  his  ovcape ;  from  which 
they  would  have  inferred,  an  impossibility  that 
he  was  guilty  of  actual  firing,  his  firelock  ap- 
peering  not  to  have  been  discbaiged,  and  a 
strong  improbability  that  he  was  conscioas  of 
having  given  any  criminal  orders,  since  with- 
out necessity  he  freely  presented  himself  to 
justice. 

Now  as  to  these  matters,  it  must  be  ob* 
served,  first,  that  the  condition  in  which  the 
pannel's  firelock  appeared,  can  yield  no  evidence 
for  him :  A  piece  that  has  been  fired  may  be 
re-loaded,  and  so  cleaned  and  brushed-un,  as 
to  leave  no  vestige  or  mark  of  the  former  firing; 
and  the  piece  which  the  pannel  made  use  of  in 
firing,  might  have  been  changed,  and  another 
produced  to  the  magistrates  in  the  room  thereof. 

But  8diy,  the  indictment  no  where  avers, 
that  the  pannel  made  use  of  his  own  piece  when 
he  fired.  Where  he  is  first  charged  with 
firing,  no  more  is  said,  than  that  he  levelled 
the  hrelock  that  was  in  his  hand,  and  fired  it  at 
Charles  Husband.  Now  the  firelock  that  was 
in  his  hand,  might  have  been  that  bdonsring  to 
aACther  jnap,  as  well  as  his  owns  Ami  in  the 


other  part  of  the  indictmetft,  where  he  is 
charged  with  firing,  it  is  said  that  he  n^ide  use 
of  a  musket  or  firekck  that  was  in  his  hand, 
havinff  either  re- loaded,  or  caused  to  be  re- 
loaded his  own  piece,  or  having  taken  anot(ier 
out  of  the  hand  of  one  of  the  guard :  So  that 
the  lyhel  in  every  article  of  it  may  be' true,  and 
proved ;  nnd  yet  it  may  be  also  true,  that  the 
pannel  did  not  fire  his  own  piece. 

And  as  to  the  ailicle,  that  the  pannel,  con* 
scious  of  no  guilt,  appeared  voluntarv  before 
the  majSfistrates,  when  he  eouM  easily  have 
made  his  esca|*e:  It  can  possibly  infer  no  pre- 
sumption for  his  innocence.  If  the  facts  charged 
in  tne  indiotment  are  made  good.  Whoever 
shall  be  satisfied  by  the  proof,  that  the  paund 
noted  in  manner  lybelled,  must  be  convinced 
that  he  was  governed  in  his.  actions  by  no  prin- 
ciple of  discretion,  and  mutt  therefore  lay  no 
weight  upon  an  act  of  his,  which  can  yield  no 
inference  unless  he  is  supposed  to  have  been 
govemed  by  discretion  ano  prudence. 

Having  thus  run  over  the  several  circum- 
atances  of  the  pannel*s  narrative,  the  prosecutor 
apprehends,  he  may  safely  conclude,  that  they 
cannot  jointly  or  separately,  be  sustained  aa 
a  defence,  against  the  charge  laid  in  the  indict- 
ment: Because,  though  every  circumstance 
nNeged  were  undenialSy  provM,  the  unhappy 
pnnnel  miffht  neverthelew  be  guilty,  and  a  po« 
sitive  proof  of  the  facts  charp^ed  must  neccf- 
sarily  prevail  with  every  unbiassed  jury- man, 
to  join  in  a  verdict  against  him. 

The  prosecutor  is  nevertheless  far  from  wish- 
ing, that  the  unfortunate  pAnnel  should  be  de- 
prived of  an  opportunity  of  laving  every  cir- 
cumstance that  may  make  for  his  defence  be- 
fore the  Jury  by  proof,  though  he.  humbly  in- 
sists they  cannot  be  sustain^  as  a  drfence  re- 
levant t9  assolizie  from  the  indictment.  It 
is  possible  the  fact  may  come  out  otherwise  in 
the  trial,  when  witnesses  are  upon  oath,  than  it 
did  when  tbe  examination  was  taken  in  tbe 
precognitioD ;  and  should  tbe  proof  of  tbe  in- 
dictment be  in  material  circumstances  defective, 
the  evidence  offered  for  the  pannel  may  have 
its  weight ;  wherefore,  so  far  as  the  forms  of 
the  Court  will  allow,  the  prosecutor  makes  no 
opposition  to  tbe  indulging  the  pannel  to  bring 
what  legal  evidence  he  can,  for  the  information 
ofthejury. 

It  is  far  from  being  the  interest  of  the  crown, 
or  of  the  public,  that  an  innocent  man  should 
suffer ;  but  it  is  greatly  tbe  interest  of  both,  that  a 
fair  and  strict  inquiry  be  made,  where  tbe  guilt 
lyes,  when  a  massacre  so  cruel  and  so  danger- 
ous happens,  to  the  end,  that  if  the  officer,  who 
has  power  pat  in  his  hand.  Tor  the  preservation 
of  the  peace,  and  for  the  protection  of  the 
people,  should,  from  any  unjust  motive  what- 
ever, make  use  of  that  power  in  breach  of  the 
laws,  to  the  destruction  of  the  people,  be  may 
be  made  an  example  to  restrain  others  in  tlia 
same  circumstances,  from  tbe  hke  monstroun 
and  dangerous  abuses  in  time  coming. 

In  respect  whereof,  &c. 

;SJc  SubKribiiur^       Dun.  Forbes. 
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IsiFORWATiON  for  John  Porietms,  late  Captaia 
Lieutenant  of  the  City  Ciuanl  of  tAitk" 
burgh,  ag;ainst  his  Majesty's  Advocat 

The  Pannel  stands  indicted  at  the  instance 
of  his  Majesty's  Advocat,.  for  his  highness's 
interest,  for  ibecrintes  of  murder,  and  slaughter, 
niaioiing,  and  wounding ;  and  the  facts  char- 
ged against  hioa,  from  whence  these  crimes 
are  pretended  to  be  inferred,  are  these  tbllow- 
iu^ ;  That  the  pannel  being  one  of  the  cap- 
tain lieutenants  of  the  said  city  guard,  was  hy 
the  magistrates  of  the  city  ord^«d  to  attend 
with  a  detachment  of  about  serenty  men  of 
the  said  guard,  at  the  execution  of  Andrew 
Wilson,  sentenced  to  be  hanged  by  the  High 
Court  of  J  usticiary  ;  and  that  the  said  Andrew 
Wilson,  having  hung  upon  the  gallows,  erect- 
ed for  his  execution  in  the  street  called  the 
Grass- market,  until  he  was  dead,  at  least  for  a 
considerable  time,  and  so  long,  that  there  was 
ground  to  conclude  he  was  dead,  he  the  said 
pannel,  concei? ing  a  wicked  and  malicious 
pur|Ki8e  of  "destroyinff,  wounding,  and  maim- 
ing the  persons,  inhaiiitants  of  the  said  city, 
anfl  others  assembled  at  the  said  execution, 
did,  without  any  just  cause  or  necessary  oc- 
casion, order  the  said  detachment  under  his 
comnund  to  (ire  upon  the  people  so  assembled  ; 
mnd  that  some  of  tlie  men  hsTing  fired,  as  it 
would  seem  the  pannel  apprehended,  over  the 
heads  of  the  multitude,  with  intention  to  avoid 
doing  them  harm,  he  the  said  pannel  did  with 
threats  repeat  his  commands  to  fire,  calling 
out  to  the  men  to  level  their  pieces,  and  be 
damned,  or  words  to  that  purpose ;  and  that  at 
the  same  time  he  levelled  the  firelock  that  was 
in  his  own  hand,  taking  aim  at  one  Charles 
Husband,  and  having  fired  the  said  firelock, 
the  said  Charles  Husband  immediately  dropt 
to  ihe  ground ;  having  received  a  wound  or 
wounds  by  bullets  or  large  drops  of  lead,  where- 
of he  died  in  a  short  space ;  and  that  by  the 
pannel  his  said  example  and  command,  seve* 
rals  of  the  said  guards,  to  the  number  of  about 
twenty,  did  at  the  same  time,  or  soon  there- 
after, fire  npon  the  innocent  multitude,  by 
which  fire  two  other  persons  were  killed,  and 
several  others  wounded,  maimed,  or  hurt; 
and  that  the  said  pannel  having  thereatler 
inarched  off  the  saidT  detachment  of  the  guard 
into  that  |iart  of  the  street  aforesaid  called 
the  West-bow,  he  did  again,  without  any 
just  cause  or  occasion,  order  the  men  under 
bis  command  to  face  about  and  fire  upon  the 
people ;  and  that  at  this  time,  the  said  pannel 
did  fire  a  musket  that  was  in  his  own  hand, 
having  either  reloaded,  or  caused  to  be  reload- 
ed»  his  own  piece  or  firelock,  or  taken  another 
out  of  theiiands  of  one  of  the  guard ;  and  that 
■evarals  of  the  said  guards  did  upon  that  second 
example  and  command  of  the  pannel's,  fire 
upon  the  multitude,  by  which  fire  three  other 
iiertons  were  killed ;  at  least  that,  by  the  said 
firings  of  the  pannel,  or  of  the  firings  of  the 
•iher  mea  ia  the  said  detachment  of  the  guard, 


proceeding  from  the  panoers  order  and  ex- 
ample,  the  several  peiions  mentioned  in  the 
indictment  to  have  been  killed,  niaimed»  or 
wounded,  were  all  respectively  killed,  woonded 
or  maimed :  Whereby  the  pannel  is  guilty  of 
the  killing,  wounding,  or  maiming  the  aaad 
persons ;  at  least  is  art  and  part  tliereof,  or  ac* 
cessnry  thereto;  from  whence  the  indictment 
concludes,  that  the  pannel  ought  to  be  piuiished 
with  the  pains  of  law,  t.  e.  capitally. 

To  this  indictment  the  pannel  pleaded  not 
guilty  ;  for  that  he  had  at  no  time,  during  the 
execution  of  Andrew  Wilson  aforesaid,  givcji 
any  order,  or  shewed  any  example  to  the  said 
detachment  of  the  guard  then  under,  or  thai 
ought  to  have  been  under  his  command^  to  fin 
upon  the  multitude  so  assembled ;  and  tbat^  lie 
did  at  no  time  fire  any  piece  or  firelock  him* 
self  upon  the  said  croud  ;  that  though  it  might 
be  true,  that  at,  or  about  the  time  of  the  said 
execution,  several  persons  were  killed  end 
wounded  by  the  finnj^'of  that  detachmcst 
of  the  guard,  which  indeed  oucht  to  ba?e 
been  under  the  pannePs  command,  and  which 
he  does,  with  great  grief  and  sorrow,  regrele; 
yet  that,  as  such  firing  proceeded  wholly  frona 
the  men  in  the  said  detachment,  without  anr 
order  or  example  from  the  pannel,  so  he  couM 
not  be  charged  therewith,  however  fatal  or 
tragical  the  consequences  of  such  firing  mmj 
have  proved. 

That  though  the  pannel,  as  conscious  of  hie 
own  innocence,  could  safely  rest  his  trial  upon 
the  denial  of  the  facto  aforsaid,  and  upon  such 
proof,  as  he  could  bring,  by  the  evidence  of 
multitudes  of  persons  of  undoubted  credite^ 
who  happened  to  be  present,  close  by  hina^ 
during  this  unhappy  scene,  that  he  wae 
nowayes  instrumental  in  the  killing  or  wound- 
ing tne  said  persons,  but  that,  upon  the  con- 
trary, he  did  all  that  was  in  his  power  to  pre- 
vent and  restrain  the  said  firing  upon  the  mul- 
titude ;  yet,  that  he  was  advis^  by  his  counsel, 
that  they  could  not,  during  the  conducting  of 
his  trial,  consbtent  with  their  duty,  sufierliim' 
the  pannel  to  omit  or  abandon  any  defence 
that  was  competent  to  him  in  law ;  and  that 
therefore,  as  hy  the  law  of  Scotland,  the  plead- 
ing to  an  indictment,  upon  supposed  facts,  ie 
no  legal  admission  of  such  facts,  tlie  pannel 
was  at  liberty  to  plead  any  other  exception  that 
lay  against  the  form  of  his  indictment,  or  eves 
to  plead,  that  though  such  firing  had  pro- 
ceeded firom  his  order  or  example,  yet  even  ia 
that  case,  such  firing,  and  the  consequences 
wherewith  it  was  attended,  was  not  sufficient 
to  support  the  charge  against  the  pannel,  of 
the  crimes  of  either  murder,  slaus^hter,  maim- 
ing, or  wounding,  or  to  render  him  obnoxious 
to  the  pains  libclbed. 

And  in  the  entry  of  the  debate,  the  procu- 
rators for  the  pannel  ask  hberty  to  offer  to  the 
Court,  a  full  recital  of  the  beliaviour  of  the 
pannel.  during  the  execution  of  the  said  An- 
drew Wilson,  and  for  some  short  space  pre» 
vious  and  subseouent  thereto;  and  also,  to 
ofler  a  short  relation  of  what  they  apprebciMl 
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was  th«  cante,  Uiat  the  execution  of  the  stid 
Andrew  Wileon  was  attended  with  such  an  nn- 
vsoal  confluence  of  people,  and  was  ordered 
Id  be  guarded  and  o? erseen  bv  such  a  nu* 
Bserous  and  unaccustomed  armed  force. 

The  said  Andrew  Wilson,  alonsf  with  one 
Robertson,  and  others,  had  been  sentenced  to 
death  bv  your  lordships,  for  robbing  one  of 
the  collectors  of  his  majesty's  revenue  of 
considerable  sums  of  money  of  the  public; 
and  white  they  lay  under  their  sentence,  they 
were  allowed,  as  usual,  to  go  to  the  church 
adjoining  to  the  prison,  for  the  bene6te  of 
divine  service,  under  the  • 'istody  of  a  small 
detachment  of  the  city  gi^*rd ;  and  while  the 
convicts  M'ere  thus  at  church,  Robertson,  one 
•f  them,  fouod^  means  to  escape  from  his 
keepers  of  the  guard,  by  suddenly  jumping 
^▼er  a  pew,  and  getting  out  at  the  doer  of 
ihe  church ;  his  retreat  apparently  being  fa- 
YOttred  by  the  tdob,  or  lowest  sert  of  the  peo- 

Ce,  be  easily  made  his  escape,  without  haring 
«never  since  overtaken. 

From  this  escape  of  Robertson's,  so  favoured 
^y  the  nnob^  and  from  strong  surmises  and 
inggealions,  that,  at  the  execution  of  Wilson, 
A  rescue  was  intended  by  the  mob,  which  in- 
deed there  was  a  reasonable  grouud  to  appre- 
beod ;  because  the  commons  have  imbibed  a 
pernicious  and  absurd  conceit,  as  if  the  robbing 
of  the  public  money,  was  a  crime  more  par- 
donable, than  private  robbery :  therefore  it  was, 
M  the  |Mnnel  apprehends,  that  the  magistrates 
af  the  City,  from  a  sense  of  their  duty  to  pre- 
vent the  execution  of  the  laws  being  any  fur- 
ther xlefeated  by  the  rescue  of  Wilson,  took 
Iheatroagett  precautions  that  the  execution  of 
buA  should  be  made  effectual. 

In  consequence  whereof,  as  would  seem,  the 
provoat  of  the  city  sent  for  the  pannel,  in 
Wbon,  he  must  take  the  liberty  to  say,  confi- 
lieoee  was  generally  put  upon  those  difficult 
OoeaaionB,  and  told  him,  that  there  being 
great  apprehensions  of  a  mob  at  Andrew  Wil- 
son's execution,  that  therefore  there  was  a  ne- 
eeisity  to  be  well  prepared  to  prevent  their 
designs ;  and  for  that  end,  that  he  would  have 
the  whole  city  guard  to  attend  at  the  execution, 
he  havinff  given  orders  to  the  town  treasurer  to 
furnish  &e  men  with  powder  and  shot,  and 
•uch  other  military  ammunition  as  might  be 
Aecessaryfor  the  useof  the  men  in  maintaining 
the  peace  of  the  town,  and  supporting  the 
execution  of  the  laws.  And  this  conference 
with  the  provost  happened  upon  the  Monday 
preceding  the  execution  of  Wilson,  which  fol- 
lowed on  the  Wednesday  tliereafler.  But  it 
teems  the  magistrates  of  the  city,  not  thinking 
efreb  this  precaution  sufficient,  upon  the  Tues- 
day thereafVer,  the  provost  sent  the  pannel 
with  a  letter  to  general  Moyle's  residing  -near 
ihe  city,  and  chief  commander  of  the  forces 
in  Scotland,  telling  the  paanel,  that  the  import 
«f  this  letter  was,  desiring  froai  the  general 
Ao  order  for  a  party  of  the  regiment  lying  in 
ihe  Cannon-gate  to  enter  the  city  (a  thing 
t§rf  nnooounoiii  except  in  thec«M  of  urgent 


necessity)  in  order  to  over-awe  the  mob,  and 
thtttby  maintain  the  peace  during  the  said 
execution. 

It  seems  this  letter  to  the  general  induced 
him  to  sepd  a  verbal  message  in  return  thereto^ 
by  a  person  of  known  bonoiu*  and  veradtv, 
major  Pool,  of  that  regiment  now  lying  in  the 
Cannon-gate,  who  told  the  provost,  that  the 
ffeneral  wanted  to  know  of  him,  what  part  the 
king's  troops  were  to  act,  and  what  precau'- 
tions  had  been  taken  for  preventing  any  insult 
or  invasion  that  might  be  made  upon  the  troops^ 
or  what  length  these  troops  niight  go  in  the 
case  of  tumult  or  disturbance.  To  which  the 
provost  made  answer.  That  there  was  ne 
reason  to  apprehend  any  inoonvcniency  would 
happen  to  the  king's  troops,  because  he  would 
have  them  only  to  parade,  for  a  terror  to  the 
mob,  in  a  street  called  the  Lawn-market,  re- 
moved from  the  sight  of  the  execution,  but 
at  a  small  distance  only,  where  nevertheless 
they  would  be  ready  at  a  call  in  case  of  ne- 
cessity; but  that  lie  had  ordered  the  whole 
band  of  the  city  guard  to  attend  at  the  execu- 
tion itself,  with  proper  arms  and  ammunition^ 
uamdy,  alug  shot,  with  orders  to  repel  force 
by  force,  and  even  to  dischaige  their  armn 
among  the  mob  in  case  of  resistance. 

On  Wednesday  the  dav  of  the  execution,  ia 
the  forenoon,  the  pannel  attended  the  provos^ 
and  tokl  him,  that  in  obedience  to  his  com- 
mands, the  men  were  all  ordered  to  he  in  rea- 
diness, their  arms  put  in  order,  and  loaded  ; 
whereof  the  provost  approved,  and  told  the 
pannel,  that  he  was  to  be  readjr  betwixt  two 
and  three  in  the  afternoon,  with  his  guard,  and 
to  draw  out  until  the  party  of  the  king's  troopa 
from  the  Cannon-gate  paat  him ;  ai2l  tliat  so 
soon  as  the  king's  troops  were  drawn  ap  in  the 
liawn-market,  the  pannel,  with  the  city  guard, 
ahould  focthwith  march  to  the  prison,  and  con- 
duct the  nrtsoner  to  the  plac^  of  execution, 
without  allowing  him  first  to  go  to  the  town'e 
council-house,  as  usual,  still  with  intention,  as 
would  seem,  to  prevent  any  opporttmity  of 
rescue,  or  disturbance  upon  tbatnead;  and  at 
this  time  in  the  forenoon  the  pannel  humbly 
proposed  to  the  magistrates  of  the  city,  that 
they  would  send  a  prockmation  through  the 
town,  as  a  caution  to  aoch  innocent  unwary 
people,  as. might  by  curiosity  be  drawn  to  the 
sight  of  the  execution,  warning  them  of  their 
danger,  in  case  any  disturbance  should  happen, 
or  attack  be  made  upon  the  guard.  And  ac- 
cordingly George  Lindsey,  one  of  their  clerks, 
made  a  scroll  of  the  said  prodanuuion  to  he 
sent  through  the  town ;  hut  for  what  reason  it 
was  not  prudaimed,  the  pannel  knows  not,  and 
at  the  same  time  the  pannel  remembers  some 
oneor  other  of  the  common-council  of  the  city 
proposed  in  case  of  disturbance,  ihe  reading  of 
the  Riot  Act,  and  for  that  purpose  sent  for  a 
dozen  of  copies  of  the  act  to  a  bookseller's 
shop,  in  order  to  distribute  them  among  the 
proper  officen  of  the  law,  authorized  to  read 
and  prochiim  such  act;  but  it  seems  at  no 
time  either  of  thofs  proposals  were  put  in  ext- 
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ciiUon  ;  nor  at  the  time  of  the  mid  cxecntioo, 
4\f\  any  officer  of  the  latv,  auhoriBed  to  pro- 
claim such  act,  altciul  with  the  pannel. 

A  short  space  before  tlie  p.innel  marched 
with  bis  meii  from  tlie  guard-house^  towards 
the  place  of  execution,  he  was  heard  sav,  that 
he  had  no  cartrages  in  bis  box ;  on  which  a 
corporal  tokl  him,  that  he  would  get  him 
aome;  and  accordingly  the  corporal  did,  in 
presence  of  several  uf  the  men,  open  the 
pannel's  cartrage  box,  wherein  it  was  observed 
that  there  were  no  cartraffes,  and  put  three 
cartrages  therein,  with  one  of  which  the 
panneT  loaded  his  uiece,  and  immediately 
marcheil  away  with  tne  naen. 

When  the  crimiual  was  conducted  to  the 
■cafTold  erected  for  his  execotion^  the  detach- 
ment of  the  city  guard  were  posted  on  the 
street,  in  a  circle  surrounding  the  scaSbld,  in 
order  to  keep  off  the  mob ;  but  because  of  a 
certain  building,  called  the  Com- market,  ni(;h 
adjoining  to  the  scaffold,  part  of  the  men  did 
also  incircle  that  building.  And  here  it  may 
not  be  imaroper  for  the  Court  to  cast  their  eye 
upon  a  plan  of  the  ground,  and  ike  iMMture'of 
the  men,  in  order  to  hare  a  clearer  new  of  the 
descriptions  to  be  hereafter  mentioned. 

80  soon  as  the  criminal  was  thrown  orer  the 
ladder,  and  so  left  hanging  upon  the  gibbet, 
the  city  baillies  immediately  withdrew  nigh  to, 
directly  opposite,  and  in  new  of  the  scaffold, 
but  without  tearing  any  order  or  officer  of  the 
law  to  attend  with  the  pannel :  And  it  had  hap- 
pened, that  some  short  space  liefore  the  act  of 
execation,  while  the  minister  wav  aitsisting  the 
criminal  by  prayer,  the  pannel  had  gone  up  to 
join,  leaving  his  piece  with  the  Serjeant;  and 
so  soon  as  pnblic  prayer  was  ended,  or  some 
abort  time  after,  and  the  convict  left  to  his 
own  private  devotion,  the  pannel  took  back  his 
piece  in  his  hand,  and  afterwards  came  off  the 
scaffold,  and  posted  himself  at  the  west  end 
of  the  detachment  of  the  guard. 

80  soon  as  the  convict  had  been  hung  up  as 
aforesaid,  and  that  the  city  baillies  hi^  with- 
drawn from  the  scaflbM,  the  mob  became  to  be 
troublesome,  intending,  as  would  seem,  to  use 
this  last  shift,  immediately  to  cut  down  the  cri- 
minal, and  endeavour  to 'bring  him  to  life  by 
bleeding ;  an  expedient  which,  when  timeously 
applied,  has  on  many  other  occasions  been 
.  known  to  be  attended  with  success,  and  the 
mob  fell  a  marmnring,  that  they  would  have 
him  instantly  cut  down,  and  if  it  were  not 
quickly  done,  they  would  do  it  themselves: 
And  at  this  lime  they  pressed  hard  upon  the 
guard,  striking  at  them  with  sticks,  seizing  of 
their  fire  arms  and  bayonets,  and  throwing  ex- 
ceeding big  stones  at  the  giiord ;  one  whereof 
cut  a  drummer  to  the  skull,  another  broke 
one  of  the  men's  shoulder  bones,  another  wound- 
ed one  of  the  men's  letrx,  and  several  others  of 
the  men  were  wounded,  whereby  they  are  yet 
VMbleto  do  doty :  The  tniib  of  all  which  can 
be  attested  by  their  common  surgeon,  who  is 
by  the  city  ordered  to  attend  them  upon  all 
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Tills  insolence  m  the  mob  alaraMd  the  paa** 
nel^  and  still  observing  it  to-  encreaae,  be  was 
apprehensive  that  the  mob  might  ofastnict  the 
perfecting  of  the  execation  ;  for  no  criminal 
can  be  cut  down  from  the  gibbet,  but  npon  t\m 
order  of  a  city  baillie,  npon  a  judgment  that 
the  criminal  has  hung  up  until  he  is  complealiy 
deiid,  agreeable  to  the  sentence,  which  always 
commands  such  convict  to  be  banged  until  he 
be  dead ;  therefore  it  was  that  the  nannel  aent 
a  message  to  the  baillies,  to  know  it  he  aboold- 
suffer  the  criminal  to  be  out  down  from  the 
gibbet ;  who  brought  back  an  answer,  that  the 
convict  was  to  ban;  there  yet  for  a  qnarler  of 
an  hour.  ^ 

At  this  time  the  mob  waxed  exceeding  bold^ 
became  very  turbulent,  and  prest  hard  opo» 
the  ^ard,  and  while  the  flannel  was  eooe»« 
▼ounng  to  keep  off  the  crowd  from  pressing 
annong  the  soldiers,  at  one  end  of  the  seaffola, 
some  of  the  convict's  friends,  assisted  by  tho 
mob,  ratched  an  opportunity  and  cut  him  dowo 
withont  any  order :  And  though  the  convict  be- 
ing thus  cut  down,  was  in  the  |>ossessiou  and 
kee|>iiig  of  the  mob,  who  were  eudeavouriag  to 
recover  him  to  life,  by  causing  the  veioa  of 
both  arms  to  be  ofieiied :  Whether  it  was  thai 
they  were  apprehensive,  that  the  guard  would 
recover  biin  out  of  their  hands,  as  naviug  been 
cut  down  withont  order ;  or  that  the  o€ioerB  of 
the  law  were  designed  to  see  his  interment^ 
and  that  he  was  executed  to  death ;  or  that  tho 
convict's  body  waa  intended  to  be  given  to  bo 
anatomized  by  the  suigcons,  aa  is  aometinaeo 
practised,  where  iiersona  of  low  degree  or  noto* 
rious  offenders  are  aentenoed  to  death;  or 
from  whatever  motive  it  proceeded,  tho  mob 
began  to  insult  and  attack  tlie  guard:  And 
upon  this  attack  it  was  that  the  man  aforsMid 
had  his  shoulder  blade  broken  ;  and  another  so 
bruised,  that  he  has  been  never  able  to  do  duty 
aince;  and  the  timber  of  the  drum  waa  broke 
by  the  force  of  an  exceeding  large  stone  that 
was  thrown,  and  aeveral  others  of  the  men 
were  hurt  and  wounded. 

This  violence  in  the  mob  so  alarmed  the 
pannel,  that  he  made  a  step  or  two  forwards  to 
the  westward  of  the  scaffold,  turning  about  his 
face  towards  the  west  port,  from  wlienco  the 
throwing  of  the  stones  moatly  proceeded ;  and 
having  put  his  piece  to  his  shoulder,  ho  le^ 
▼eiledit  at  the  naob,  and  pointing  it  aroond  ts 
them,  threatened  with  an  auilible  voice,  that  if 
they  would  not  be  at  peace,  and  leave  off  throw* 
iug"^  atones,  and  attacking  the  men,  he  would 
fire  among  them ;  but  immediately  recovered 
bis  piece  without  firing  it ;  the  threats  bemg 
only  intended  to  intimidate  the  mob. 

But  unfortunately  upon  this  ensued  the  whole 
tragical  scene ;  for  no  sooner  had  the  pannel 
stept  forward,  threatening  to  firs  as  afiiresaid, 
but  one  of  the  men  came  up  from  behind  bin, 
and  running  by  him  upon  bis  right  hand,  in* 
stantly  discharged  his  piece ;  upon  which  one 
of  the  crowd  dropidown,  sapposed  to  be  Charles 
Husband,  and  which  Charles  Husbssd  will 
upon  proof  be  foosd  to  hsrs  bssi  tho  pentsi 


IMS] 


Jar  Murder. 


JlD.  1786: 


[948 


vho  taniilioonljr  Mcpl  in  and  cut  down  tbe 
criminal. 

Immediately  opon  this  first  fire,  another  of 
Abe  guard  came  up  to  the  pannel,  with 'his 
piece  presented  and  cocked,  and  asked  if  be 
efaouki  fire;  to  which  the  pannel  answered 
with  some  vehemence,  No,  by  no  means,  and 
€trDck  up  bis  piece,  bidding  him  go  to  his  rank, 
and  actually  thrust  him  thereto. 

Alter  4he  example  of  this  first  fire,  se? eral 
4B0ia  ef  tbe  men  were  heard  to  discharge  their 
|Mices,  but  upon  what  provocation  the  pannel 
cannot  tell;  these  shots  baring  been  at  a 
oonsiderable  distance  from  tbe  pannel,  pro- 
ceeding, as  is  supposed,  from  such  of  the  men 
as  were  standing  at  tbe  south  west  comer  ef 
the  Gorn-market ;  wheress,  as  has  been  no- 
ticed, ibe  pannel  was  still  etending  at  his  former 
•talieo,  to  the  west  ef  ihe  scaffold  and  gibbet. 

Tbe  pannel  not  knowing  the  fatal  coose- 
^luenees  of  tiiose  sbote,lNK  suspecting  however 
ibat  mischief  would  happen,  seeing  the  men 
liad  been  so  rash  as  to  fire  without  orders, 
-thought  it  was  tbe  best  course  he  could  lake, 
to  wi  ofl*  the  men  of  the  enard  as  soon  as 
te  could ;  and  for  that  end  be  called  albud 
to  them  to  follow  him,  and  after  iiafing  given 
crders  to  the  Serjeants  to  gather  them  together 

ec  it  WM  tmpoMible  to  bring  them  into  ranks 
tbe  osnfasion  of  tbe  mob)  be  marched  off' as 
many  of  tbeor  as  he  could  find,  by  tbe  north- 
«de!of  tbe  scaibU,  towards  the  foot  of  the  West 
ilow,  and  towards  a  parcel  of  the  men,  whom 
cue  of  the  seijeaots  nad  got  together  at  the 
loot  of  tbe  fiow ;  but  as  be  was  going  to  join 
Ibat  pared  of  tbe  men,  he  beard  a  piece  fired 
■•oar  him,  with  which  he  was  a  good  deal  sor- 
ipnuti^  and  yet  more,  when  be  observed  two  or 
.Ibiee  people  fall  to  the  groond,  and  which  ob- 
«enration  was  the  first  thing  that  greatly 
-alarmed  the  pannel,  as  knowing  from  tlieuce, 
Ihat -certainly  mischief  was  done :  bat  it  is  cer- 
Sain  that  tliis  fatal  shot  did  not  proceed  from  tbe 
pannel,  but  from  a  certain  man  in  the  guard, 
that  can  be  well  proven ;  who,  after  having 
ifised  this  shot,  immediately  retired  amonnt 
■the  crowd,  and  then  goto  himself  joined  to  the 
•party  :  and  surriy  tte  magistrates  of  tbe  city 
will  remember,  that  when  a  precognition  was 
"teking  of  the  several  facts  and  occurrences  upon 
4bl8  tragical  day,  that  a  certain  person  told 
•them,  that  if  they  would  be  pleased  to  sist  the 
spbetebaud  of  tlie  guard  before  them,  he  wookl  / 
-ysiBt  mtk  the  man  who  made  this  last  fire,  but 
-abefoagietrates  overiooked  this  offer. 

M  soon  as  the  pannel  saw  there  was  no  re- 
ctrainioff  the  men  firom  irregukrities,  be 
marched  off*  so  many  of  them  as  he  bad  gole  to- 
tgeriiet,  witbont  taking  time  to  forme  them  into 
cny order;  givingorcKnatlheeametimetothe 
«es|eante,  toheat  and  pjP^ss  off  the  rest  with  all 
mwmrr  cf  dispatch.  Upon  whioh  he  observed 
ibose  that  bad  straggled  come  tfS  partly  firem 
cbootthMS  scaffold,  and  partly  from  eost-oMLof 
Ae  Corn-market,  and  Ml  into  tbe  rear ;  and 
while  tbe  pannel  was  thps  oiarcbing  up  the 
Bow,  upon  the  front  of  tbe  fctmofl  yart-of 
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tbe  men,  and. bad  corneas  far  astbetom  of  tbe 
Bow,  be  heard  some  dropping  shots  firing  in 
the  rear,  and  about  thirty  or  forty  paces  distant 
from  him,  wl>ioh  be  anpposes  msy  have  pro- 
ceeded from  tliose  men  w4io  were  straggling 
uponlhe  east  side  of  the  C)om-mjercate,  nigS 
to  the  head  of  tlie  Cow-gate,  but  npon  what 
occasion  the  pannel  knows  not;  but  being 
alarmed  with  tbe  shots,  be  looked  baek,  snp- 
posinj  the  men  might  be  attacked  by  the  mob| 
and  observing  no  marks  of  any  such  attack,  be 
thought  tbe  most  prudent  coarse  be  couM  taiba 
was  forthwith  to  march  off*  tlie  men. 

It  falls  here  to  be  noticed,  that  all  this  firing, 
from  first  to  last,  and  whereby  so  much  mis* 
chief  has  been  done,  lasted  net  above  two  or 
three  minutes ;  and  therefore,  considering  the 
violence  of  the  mob,  and  the  straggling  situation 
of  the  men  of  the  goard,  aad  sopposing  the 
truth  of  tbe  above  narretive,  which  will  be  at- 
tested  in  proper  time  bv  the  oaths  of  many 
gentlemen  of  undoubted  veracity ;  and  vrhe 
had  fiiir  opportunitv  of  obserralMMi  at  tbe  tSme. 
it  is  left  with  tbe  Court,  and  to  ef9iey  impartial 
by-stander,  whether  the  pannel  could  weM 
have  done  more  for  the  safety  of  tbe  bucgh ; 
considering  that  it  sbaN  also  be  proved,  tbat 
during  these  few  minutes  of  firing,  accompa- 
nied with  great  hurry  and  confusion,  the  pannel 
gave  several  repeated  ordera  to  tlie  men  to  re- 
strain from  firiug ;  but  observing  those  ovderfe 
prove  iuefPeotual,  he  endeavoured  to  sweep 
them  off*  the  field  with  all  manner  of  precipita- 
tion. 

The  pannel  marched  on  with  the  men  to  the 
guard 'house,  and  as  he  thinks  with  coolness 
and  deliberation,  pas&ing  by  the  king's  troepa 
in  tbe  Lawn- market  (a  thing  generally 
esteemed  somewhat  inconsistent  with  gvtl^ 
especiaHy  such  horrjble  guilt  as  he  is  chargei 
with.)  Upon  his  arrival  at  the  guard- house, 
he  drew  up  his  men  there,  sendin<|f  a  sefjeant 
to  the  provost  for  orders,  whioh  were  brought, 
that  they  should  wait  on  their  arms  till  the 
king^  troops  past ;  and  some  of  the  men  in 
waiting,  offering  and  attempting  to  clean  their 
guns,  hot  the  pannel  discharged  it,  and  would 
not  eJfow  it  to  be  done ;  mean  time  a  certain 
person  of  credit  came  opte  the  pannel,  anfl 
asked  if  he  had  fired  ?  To  whom  he  made 
answer,  be  had  net ;  but  the  person  not  being 
satisfied  with  the  answer,  put  hie  finger  into 
the  moBzle  of  the  panners  piece,  and  afW 
having  riUbbed  it  about,  and  after  having  also 
viewed  the  lock,  said  to  the  pannel,  1  see  yoa 
have  net  fired,  and  1  am  |^  of  it. 

The  king's  troops  bavmg  pa8B^d  the  guard, 
the  pannel  filed  off  the  men  into  the  guard,  and 
ordered  the  serjeanta  to  keep  them  close  till 
further  orders,  and  bjr  all  means  not  to  snffor 
them  to  olean  their  pieces :  and  at  the  eanm 
time  tbe  paanel  delivered  his  carabine,  foadeil 
as  aforesaid,  at  tbe  guard  door,  to  one  of  tbe 
guard,  neither  entering  the  guard  >himscAf,  nor 
any  other  house,  but  went  immediately  to  the 

Cvest:  thus  his  own  piece  was  brought  back 
M,  |Md  apparsnUy  wkhout  bcMog  -been 
3P 
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fired,  «D(]  tli€  otlier  two  cmrtrmfes  which  he 
bad  gole  at  the  t^uard  were  t'ouud  upon  hii 
return  in  his  carlraji^e  box. 

Wliea  the  paooel  weut  up  to  the  prorost, 
aoine  peisun  there  prfsent  alleged  he  had  aeeo 
liie  paouel  fire,  wltich  he  cuntradicted,  and 
begfffrd  the  proFost  to  send  tor  his  piece,  which 
bo  told  he  had  delivered  at  the  {ruard  as  afore  - 
•aid,  and  that  it  would  ap|»oar  from  inspectiocj^ 
ef  her,  that  she  had  not  been  fireil :  and  the 
piece  being  accordingly  aevkt  fur,  and  bniu^ht 
up  to  the  council  chamber,  and  alter  being 
strictly  ins^kectcd,  it  was  agreed  by  all  present 
that  she  hud  not  been  fired  ;  and  in  this  condi- 
tion she  slil  I  lies  loaded,  in  the  custody  of  the 
nagiiitniteK,  along  with  the  cartrage  box,  con- 
taining the  two  cartrages,  as  aforesaid. 

Thougii  the  pannel  has  a  pretty  important 

Srize  at  stake,  yet  he  rests  in  full  security,  that 
e  will  prove  to  the  conviction  of  the  Court 
every  article  above  recited,  and  a  g«H)d  deal 
more  in  his  behalf  to  be  hereafter  mentioned: 


precedented,  and  such  as  the  paimel  mnldl  mU 
pretend  ordei-s  for ;  notwithstanding  that  it  m 
now,  with  his  usual  candor,  admitted  by  his 
majesty's  atlvocat  in  his  information  agminel 
the  pannel,  aud  ilare  not  be  denied,  but  thattb« 
pannel  had  orders  to  see  the  whole  meo'e 
pieces  loaded  uitli  bullet  and  other  shott,  mod 
even  to  lire  those  pieces  amongst  the  oiob  im 
case  of  exigency* 

The  prejudices  against  the  pannel  beiii|^ 
once  artfully  rooted,  it  was  an  easy  metier  It 
catch  the  giddy  mob,  who  are  not  able  to  loek 
back  and  decern  the  true  springs  and  cansee  ef 
thinos :  Pur  such  is  the  nature  of  human  pee* 
■ions,  tliai  if  iliey  are  onre  artfully  moved^ 
they  will  be  apt  to  misguide  the  uudcretaod* 
ings,  even  of  itersons  of  observation  ;  end  thai 
the  speat  having  once  been  created  against  the 
|»anuel,  it  grew  into  a  torrent,  and  flew  like  a 
train  of  fire,  every  one  adding  fewal  to  the 
flame,  and  sparks  originally  increase  into  a 
mighty  combustion :  And  so,  in  like  manner^ 


end  if  it  should  here  be  made  matter  of  wonder,  j  thiugb  entirely  of  themselves  innocent  mav  be 
bow  such  different  accounts  as  are  given  ol  this  ;  multiplied  into  horrid  cruelties  and  savage  Mr- 
matter  can  consist  together,  seeing  numbers  of  \  barity . 


people  are  iiupreased  with  the  guilt  of  the 
|>annel,  and  that  even  good.  Hell-meaning 
people,  who  were  present  upon  the  spot,  jKir- 
eist  in  affirming  that  the  pannel  was  guilty,  by 
both  firing  himsell',  and  giving  repeioed  orders 
to  fire : 


It  might  also  operate  to  the  prejudice  of  the 
pannel,  that  this  scene  was  acted  in  e  very 
'  short  space,  attended  with  great  commotion  bm 
;  confusion.  V'ords  and  actions  iniuht  be  mie- 
construed  (whereof  more  particiiUr  notice  sbeH 
be  taken  hereafter)  whereby  persnus  even  ef 


The  pannel  can  give  no  other  acooant  of  this  judgement  might  be  deceit  eil,  and  thereby  faU 
matter  than  in  this  way.  A  miserable  slaughter  into  the  vulgar  notions.  Aud  here  it  cannot 
was,  somebow  or  other,  committed  witlitn  the  '  be  deemed  an  useless  digreKKinn  in  the  pannel 
to«»n.  The  guilt  must  be  laid  to  some-body *s  !  to  give  a  caution  to  all  geiitlemfo,  who  mav 
door ;  and  whether  any  art  might  be  used  to  :  hapfufn  to  be  called  in  evidence  u|kni  this  triei, 
lay  the  heavy  load  upon  the  pannel,  in  order  ,  (for  it  is  feared  the  mob  are  not  callable  of  this 


to  draw  the  attention  of  the  multitude  from  ano 
ther  point  in  vie^ ,  the  pannel  shall  nut  say  ; 
but  intreats  u|ion  the  hoooui^ble  c<mrt,  and 
•very  candid  reader,  who  may  happen  to  take 
up  this  inforiiMition,  to  look  into  the  Caledonian 
Mercuries  of  the  15th  and  19th  of  Aprilc  last, 
papers  supposed  to  he  published  by  authority  ; 
ivhorc  uiil  be  found  a  most  charitable  account 
ef  the  matter,  toiiciiing  this  misfortunate  pan- 
nel, who  was  then  lyin^;  in  close  confinement, 
without  any  b(Miy  iMUig  allowed  access  to  him ; 
and  of  consL^uence,  could  have  no  oppnrluiuty 
of  vindicating  himself,  until  once  the  prejudices 
were  deep-rooted  and  rivetied,  so  as  evin  to 
catch  the  unwary,  though  well-meaning,  pait 
ef  the  pooplc ;  aud  these  beatiful  relations  of 
this  tranbaction,  are  adorned  h  ith  some  witty 
carcasivf,  very  proper  to  this  melancholy  oc- 
casion, and  painted  out  with  ini;eniou8  reflec- 
tions, and  «|uaint  rhetorical  invectives, «  cry  sui  t- 
able  to  tiie  authors  of  Uiesc  historical  relations. 
And  indeed  the  authors  of  these  accounts  of 
the  matter,  whoe%cr  they  arc,  hate  the  im- 
pudence to  affirm,  and  the  wickednesa  te  en- 
deavour to  CiT  it  upon  the  pannel,  as  an  instance 
of  premeditation  and  felony  forethought,  that 
the  pannel  had  ordered  the  detachment  of  the 
guard  to  load  with  hall  and  slug-shot,  before 


adrice)  not  to  afitrin  things  upon  oath,  except 
their  observations  have  been  accompanied  with 
all  that  certainty  wirirh  those  sensations  where* 
with  mankind  is  endued,  can  admit  of ;  because 
any  inconsiderate  rashness  to  the  prejudice  of 
the  life  or  fame  of  the  pannel,  cannot  fail,  for 
hereafter,  to  be  attended  with  very  painful 
stings  of*  remorse. 

It  was  observed  for  the  pannel,  as  a  thiii|^ 
that  could  not  be  denied,  that  upon  naaoj 
former  occasions,  he  had  been  singled  out  ae 
the  fittest  person  to  maintain  the  peace  of  the 
cityt  by  quelling  of  mobs  and  tumults;  and 
that  he  had  never  hilhertofore,  during  aU  the 
many  occasions  on  which  be  had  Iwen  em- 
ployed, ever  discovered  any  imprudent  rashneaa 
or  cruel  temper  in  the  exercise  of  his  comnaaod^ 
but  had  exposed  his  person  to  very  great 
danger,  rather  than  involve  the  city  in  blood, 
or  proceed  to  such  extremities,  as  the  law  even 
\\  ould  have  entirely  justified. 

It  was  also  observed  in  behalf  of  the  pannel, 
that  it  was  no  new  thing  for  the  prit ate  aien  in 
the  city  guard,  who  though  they  are  tolerably 
acquaintfcd  with  discipline,  yet  are  not  subject 
to  the  iniliury  law,  to  take  upon  them  to  fire 
u|M)n  tlie  multitude,  viitlinut  any  order  from 
tlieir  commander,  whereof  the  ioUowiiig  in- 


ihey  marched    from    the  guard:    And    this  i  stances  are  offered,  and  which  caaootbedc- 
wortby  author  afirmv,  that  such  doing  waa  lui-  j  nied }  lo  w  itt; 
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That  at  the  settlement  of  Mr.  Wotherapoon, 
M  a  mioister  io  the  West  Church  parish,  a  party 
of  the  city  guard  under  the  pannel's  comiuand, 
did,  one  or  more  of  them,  in  the  rear  ranks, 
within  the  west- gate  of  Edinburgh,  while  the 
pannel  was  marching  on  their  front,  face  about 
and  fire  upon  the  mob,  without  any  order,  and 
by  which  fire  severals  were  dangerously 
wounded  ;  and  the  like  happened  in  a  few  years 
ago,  after  the  execution  of  one  Campbel,  when 
a  detachment  of  the  city  guard  were  conduct- 
ing the  corps  of  the  person  executed,  which 
was  delifered  over  to  the  surgeons  of  £din« 
burgh,  by  order  of  the  magistrates.  And  the 
game  thing  happened  a  few  years  ago  at  a  race 
at  Leitb,  where  the  party  of  the  guard  was 
commanded  by  captain  Lind,  whereby  se? eral 
persons  were  wounded.  And  another  instance 
was  given,  where  the  same  irregularity  iiap- 
pened,  within  these  few  moneths,  at  the  execu- 
tion of  firovi^n  the  smith,  when  the  detachment 
of  the  city  guard  was  commanded  by  both  cap- 
tains, Lind  and  Ferguson.  And,  indeed,  in- 
numerable other  instances  might  be  given  of 
the  rashness  of  the  men  in  this  particular, 
which  it  is  needless  to  condescend  upon,  be- 
cause they  are  notourly  known  iu  the  city. 

Jt  may  also  deserve  notice,  that  the  private 
men  of  the  guard  might  be  prompted  to  fire 
without  orders,  partly  from  resentment,  that 
Robertson  before-raentk>ned  had  escaped  out  of 
their  hands,  and  partly  from  being  encouraged 
by  the  general  order  they  heard  was  given  by 
tne  magistrates  to  fire,  in  case  of  resistance : 
for  it  is  now  found,  that  severals  of  them  were 
beard  to  say,  before  they  went  out  to  the  exe- 
cution of  Wilson,  that  now  they  had  gote  arms 
and  ammunition  put  in  their  hands  and  there- 
fore would  not  rail  to  use,  them,  in  case  they 
were  attacked,  or  any  resistance  made. 

These  observations  it  is  humbly  thought  can- 
not  fail  to  operate  in  favour  of  the  pannel,  in 
case  the  proof  of  the  libel  shall  be  attended  with 
any  uncertainty  or  dubiety :  and  although  the 
pannel  is  not  so  weak  of  judgment,  as  to  ima- 
gine that  such  presumptions  can  prevail  against 
positive  and  certain  proof;  yet  he  doubts  not, 
that  in  due  time,  when  the  proof  is  led,  such 
observations  must  have  weight  with  the  candid 

jury- 

One  thing  more  we  must  observe  in  general, 

That  as  he  has  been  employed  for  these  many 

years  past,  as  the  scourge  of  the  mob,  though 

never  once  known  to  proceed  to  extremities ; 

yet  such  station  of  his  may  be  the  cause  of 

drawing  resentment  from  the  lower  sort  of  the 

people  against  him. 

The  pannel  has  just  reason  to  ask  the  for- 
giveness of  the  honourable  Court  for  dwelling 
so  long  upon  generals ;  but  it  is  hoped,  from 
what  is  above  noticed,  and  that  this  is  the  first 
occasion  he  had  of  vindicating  himself  from  the 
aspersions  and  prejodice  of  his  adversaries,  he 
may  merit  the  pardon  of  the  Court. 

Aud  now  to  proceed  to  the  particulars  in  the 
indictment:  and  whereas  it  sets  forth.  That  the 
paonel  oonoeivinga  most  wicked  and  malicMos 


j  purpose  of  destroying,  wounding,  and  maiming 
numbers  of  his  majesty's  subjects,  inhabitants 
of  the  city  of  Edinburgh,  had  acted  the  several 
matters  and  things  charged  in  the  indictment  :< 
the  paunel  must  observe,  that  the  circomstadcef 
of  the  case  naturally  exclude  any  supposition 
of  premeditate  malice  and  resentment  in  tha* 
pannel,  because  it  is  impossible  to  conceive, 
that  the  pannel  should  have  retained  any  ma- ' 
lice  against  a  multitude  of  persons,  of  whom  ba 
neither  had,  nor  cau  be  supposed  to  have  had, 
any  acquaintance:  and  though  it  was  admitted, 
that  the  circumstances  of  the  case  do  exclude 
any  supposed  long  premeditated  maliee;  yet 
it  was  urged,  that  in  law  every  wicked  action 
does  presume  malice,  though  mstantaneooa  to 
such  wickedness  committed. 
To  which  it  was  answered  in  behalf  of  the 

flannel.  That  the  circumstances  of  the  case,  as  ' 
aid  in  the  indictment,  do  even  exclude  any  ' 
presumption  of  malice  accompanying  the  acts 
charged  in  the  indictment ;  I)ecau8e  every  ac- 
tion must  be  construed  in  the  most  favourable  . 
sense;    and    therefore   the  actions    charged 
against  the  pannel,  must  even  be  construed  to 
have  proceeded  from  a  principle  of  duty  in  the 
pannel,  in  maintaining  the  peace  of  the  place, 
and  in  supporting  the  authority  of  the  lawa, 
and  the  guarding  of  that  execution  of  them, , 
which  was  committed  to  him  by  lawful  autho-  * 
rity. 

In  the  next  place,  an  exception  was  taken  to 
the  indictment,  as  not  having  been  laid  with 
sufficient  certainty;  the  indictment  no  whera 
expressing  the  particular  places  of  that  lai^e 
street  wherein  the  guilt  b  charged  to  have  been 
committed,  whereby  the  pannel  was  precluded 
from  making  his  defences  with  certainty  :  for 
bad  it  been  laid  in  the  indictment  at  what  places 
in  the  street  the  particular  persons,  affirmed  to  : 
have  been  killeil  and  wounded,  were  so  killed 
or  wounded ;  the  pannel  might  have  bad  an 
opportunity  of  proving,  from  the  circumstances 
of  his  situation  at  the  several  periods,  that  it 
was  impossible  that  such  wounds  could  have . 
been  received  from  his  hands.  And  though  it 
-may  be  true,  that  such  part  of  the  indictment . 
as  charges  the  pannePs  order  to  fire,  would  be 
of  universal  influence,  and  reached  over  tha 
whole  circumstances  of  guilt  charged  in  the  > 
indictment,  yet  as  actual  execution  made  by 
the  pannel  was  charged  separate  from  his  or- 
der to  fire,  such  proof  of  innocence,  whereot 
the  pannel  pleaded  an  opportunity,  might  hava 
afforded  him  a  defence  against  such  part  of  tba 
indictment  as  charges  his  own  firing  and  kilt- 
ing. 

To  this  it  was  answered  by  his  majesty's  ad- 
vocat.  That  the  lybel  was  as  particular  as  the 
law  required,  describing  the  street  where  the 
execution  was  committ^,  which  is  all  that  tjia 
utmost  scrupulosity  could  expect  in  tliis  case : . 
because  minute  circumstances  cannot  be  known 
to  the  prosecutor,  or  certainly  discovered,  but 
by  proof  upon  trial,  and  that  every  circura-  j 
stance  of  the  pannel's  own  acting  roust  be 
known  Io  him.    And  thtreibre,  if  fitom  tha 
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potitien  or  MliMtimi  in  whirh  km  m$»  U  the 
time  of  the  firing,  tbe  naoncl  can  th«w  Ibat  it 
WM  impoMiMe  he  coulu  have  killtd  the  person 
whom  he  it  rhargetl  to  have  sImic  ;  hy  deRcrib- 
iiy  Uki  proving  these  circuoiflUMiceft,  lie  may 
hiMte  aiivaRUig«  from  them,  but  cannot  olijcct 
te  the  proaecutor,  tbdt  he  did  set  minutely  de- 
ecvibe  bis  aituatiooi  which  maa  not  known  to 
him ;  aud  that  by  the  deocnbmg  of  whieb, 
perhapa  crrantoiuly,  the  proHecutiHr  miifhtmi- 
niatefl  an  UDJnaloccaiioo  lo  a  criminal  to  escape 
juatice. 

Ttf  which  it  was  replied  for  the  paanel.  That 
though  it  is  tree  that,  im  must  casos^  the  de- 
oaribimr  the  street  where  the  guilt  wan  conn- 
mitted,  would  be  a  sufficient  description ;  yet, 
that,  in  tbe  present  case,  where  it  was  laid  in 
the  indictment,  that  hi  a  crowd  or  muliitude, 
varioua  sliota  were  ired  by  dillerent  baiMls,  and 
thereby  woumJs  given ;  'tis  even  necessary  to 
dcseribe  tlie  psrtienkr  place  of  the  street  w  here 
such  wounda  were  received,  in  order  to  form  a 
judgment  from  whose  hamU  those  wounds  had 
proceeded.  The  panuel  might  have  lir«*tl  elu- 
aery,  or  in  tlie  air,  and  the  wounds  received 
may  have  proceeded  from  the  shots  of  others : 
that  tlmugh  the  pannel  knous  his  own  poaitioii 
au<l  situation,  and  can  prove  ttiein ;  yet  such 
proo^'coukl  nutavad  him,  nor  be  receiveil  by 
the  Court  in  the  point  of  rcievancy  ;  becouse  it 
would  be  a  simple  negative,  nhicii  could  not 
be  admitted  of,  nor  would  not  sp|iljf ,  unhrss  the 
particidar  |daces  of*  the  street,  m  which  tlie 
weumis  are  sahl  to  have  been  receivol,  had 
been  demribed  to  him ;  a  situation  which  the 
pannel  cannot  he  supposed  to  know ;  whereas 
the  proaccntor  most  be  supposed  to  have  known 
it,  seeing  the  same  information  that  led  him  to 
know  of  tbe  wounda  received,  must  necessarily 
upon  inquiry  liave  certiorated  him  at  n  hat 
piacea  of  the  street  such  wounds  were  receive«l, 
seeing  the  matters  and  things  laid  in  the  in- 
dictment, are  charged  to  have  been  committed 
at  high-dav- light,  in  presence  of  multitudes. 
And  thongu  the  pannel  is  fully  SAtislied  of  the 
good  disposition  of  the  liononrable  prosecutor, 
to  lay  a  fair  and  certain  indictment  against 
every  pannel,  jet  it  nnast  be  admitiet^,  that  all 
indictments  ouglit  to  be  Uid  with  all  that  ac* 
curacy  and  full  descri|ition  that  the  nature  of 
the  thing  can  admit  of:  and,  as  to  such  part  of 
the  aiKwer  for  his  msjesty's  advocat,  aa  saith, 
that  such  particular  destTiption  of  place,  if  per- 
haps erroneously  described,  might  minister  an 
Hnjast  occasion  to  the  pannel  to  escape  justice ; 
its  answered.  That  such  erroneous  description 
of  place  could  in  no  sense  affect  tbe  trial,  be- 
cause thoui^h  such  description  should  not  be 
proved,  it  would  not  vary  tbe  case,  providing 
the  act  of  killing  were  proved  against  the  pan- 
nel, becauae  wxh  deseripiioo  of  place  ia  but  a 
circumstance  immaterial  to  be  proven  by  the 
prosecutor ;  but  for  the  reasons  above  assigned, 
Iiiglily  material  tor  tbe  pannel  to  know,  in  or- 
der to  lav  his  defence  before  the  CourL 

It  waa  in  the  next  place  otfcred  as  a  defence 
far  the  panael,  That  the  raaistaace  of  the  mob 
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waa  le  great,  and  the  attack  of  the  city  fpnrd 
ao  violent  against  them,  in  baafcing,  wuiskigt 
and  wounding  tbe  men,  as  haa  been  above  no* 
ticed,  while  they  were  in  the  lawful  excenlion 
of  that  oHice,  committed  to  them  by  lawltii  au- 
thority, that  such  resistance  and 'attack  nauai 
have  justified  the  guard,  in  repellmg  the  vio- 
lence of  the  mob ;  siace  such  proceedings  in 
tbe  guard  were  acted  in  support  of  tlie  due  ex- 
ecution of  the  IdWfi,  which  the  mob  were 
highly  criminal  in  dia»turbiag.  Tliat  this  ar- 
goineat  as  pled  for  the  pannel,  waa  not  onlv 
coasoaant  to  the  rulea  oi*  reafton^  but  agrceabw 
to  »undry  jndgement&  and  precedents  of  th« 
('ourt,  particularly  that  in  the  year  1602,  it 
appears  from  Uie  liooks  of  adjournal,  that  James 
Gordon  mcMenger  at  the  execution  of  a  cap- 
tion, did,  with  many  others  his  asFiitaois,  armed 
with  gunsy  swords,  and  other  hostdc  weapons, 
shoot  several  shots,  whereby  one  Alexander 
Jack  was  killed  dead  upon  tlie  spot,  amidst  a  nu>- 
meroiifl  crowd,  which  tbe  alarm  of  noise  and  tn- 
luult  had  drawn  loqreiher,  and  whereof  onlr 
part  can  be  siipiiosed  to  have  come  there  witb 
luteution  to  n-bist  tbe  messeu^er ;  and  the  said 
Jaiues  Gordon  ami  the  others  ais  afisi^Unts,bein^ 
indicted  ft>r  munler,  the  lord*  sustained  this  de- 
fence to  him,  reW\  ant  tu  dido  the  libel  simply, 
viz.  That  he,  in  the  execution  of  a  caption, 
haven  his  blazen  di:*played,  waa  by  force  of 
am  If  hindered  to  enter  the  house  of  Loan  my, 
by  the  |»ersons  uiihin  tliat  house,  and  that 
titcv  Hid  threaten  antl  menace  the  messenger 
and  his  assistants,  and  iliaL  they  threatened 
to  raise  the  country,  and  that  tbe  ooiulry  did 
accordingly  rise,  and  beset  and  surroiiad  th« 
messenger,  either  in  the  house,  or  without  the 
house ;  the  said  country  people  being  armed 
with  guns,  awonis,  and  other  invaaive  weapons. 
Here  your  lordships  perceive,  that  the  Court 
justified.the  messenger  m  shooting  amon^t  tlie 
mob,  and  killing ;  l^cause  the  persons  in  the 
bouse  forcibly  hindered  him  from  entering,  and 
threatened  and  menaced  him,  being  armed 
with  invasive  weapons ;  and  tbe  present  case  ia 
more  favourable  in  behalf  of  the  pannel,  whir 
acted  by  lawful  authority,  as  well  as  Gonlon  in 
the  other  case  did,  and  who  was  sup|)orting  the 
execution  of  tbe  laws,  as  well  as  Gordon  waa  ; 
with  this  difference  upon  the  side  of  the  pan* 
nel,  that  he  was  not  only  hindered  and  me- 
naced in  the  execution  of  his  dutv*  but  he  and 
his  guard  iuvoded  and  assaulted,  beat,  bruised, 
and  wounded,  as  has  been  above-noticed,  and 
whereof  a  strong  proof  shall  be  brought ;  and 
that  tbe  mob  in  tlie  present  case  were  not  only 
arniefl  with,  but  in  their  attack  u|ion  the  guard, 
made  uae  of,  big  stones,  of  two  or  three  pound 
weight,  which  must  be  allowed  to  be  very  in- 
vasive weapons ;  and  therefore  the  pannel  sub- 
sumes, that  the  defence  offered  tor  nim  ia  the 
K resent  case,  is  stronger,  and  ought  rather  t» 
B  allowed  him,  than  that  wliicli  was  sustained 
to  Gordon.  Only  the  pannel  must  do  the  jon- 
tice  to  his  majesty's  Advocat,  as  to  acknowledge, 
that  this  preceile'nt  was  not  brtherto  ofiercd  hi 
thedebatej  buhwben  thertoocd  la  iwpeoUdu 
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wiU  be  foand  to  staml  i»  tlw  pvaciM  (eriiMi  is 
above- mention«d. 

There  was  in  the  former  debate,  a  prectdent 
of  the  Court  ofiercd^  m  agaiasl  tbe  pasnei^ 
wineb  the  panuel,  wiib  tobmifiitftn^  mppiHrbemle 
makes  ibr  bkn,  namely  captain  WaUace'acane, 
same  time  alUr  tbe  Revolution.  Captain  WaU 
laoe  was  indicted  in  the  1692,  fon  bavinff  re- 
fused in  the  1688,  to  deliver  up  biroself,  in 
obedience  to  an  order  of  the  president  of  tbe 
council,  antf  several  privy  councellors,  wbereef 
two  were  officers  of  state ;  and  the  baillfis  of 
Edinburgh,  having  ^fone  down  to  tbe  Cannon- 
gate,  with  a  berauld  and  pursevant,  with  their 
eoats  of  ai'ms  displayed,  to  put  the  order  of 
privie  council  in  execution;  notwithstanding 
which,  captain  Wallace  would  not  deliver  biro- 
self up,  but  retired  with  the  men  under  his 
command  to  the  Abbay,  and  defended  liimself, 
and  fired  Hpon  tbe  bailiffs,  heraokis,  and  pur- 
sevants  ;  shot  several  persons  dead  upon  tbe 
spot,  and  wounded  a  crreat  many  others. 

The  defence  pled  for  captain  Wallace  was, 
That  tbe  keeping  of  tbe  Aboay  was  commilled 
to  him  by  order  of  the  privie  council,  which 
he  was  obliged  to  maintain  so  long  as  the  trust 
oi'  it  was  committed  to  him ;  that  as  to  the  or- 
der of  privy  council,  to  deUver  up  his  {lerson,  it 
was  contrair  to  an  act  of  parliament  James  tbe 
sixth,  whereby  any  geaeial  warrant,  far  pnlting 
tbe  person  ot  any  mao  in  ward,  except  wbere 
such  warrant  was  aigned  by  four  officers  of 
state,  whereof  the  chaneeller,  treasurer,  or  se- 
cretary of  state  to  be  one,  which  had  not  been 
jiractised  in  Wallace's  case,  was  prohibited  and 
disrharged. 

Tbe  lortls,  af\er  a  very  learned  debate,  did 
sustain  tbei>c  defences  to  captain  Wallace,  viz. 
That  on  the  nabbath  night,  or  shortly  before,  a 
rabble  did  meet  in  several  places,  in  great  num- 
bers, aitd  that  severala  of  them  did  declare  to 
John  Peterson  their  resolution  to  trouble  the 
pannel  on  bis  guard,  and  to  pillage  tbe  Abbay, 
relevant  to  restrict  to  an  arbitrary  punishment. 

Here  your  lordhips  perceive,  that  ibe  Coott 
sustained  a  previous  intention  only  declared, 
that  they  would  trouble  the  panneL  on  bis 
guard,  and  pillage  tlie  Abbay ,  sufficient  to  mo* 
derate  tbe  punishment ;  so  Under  are  tbe  lawa 
towards  any  person  com  milt  iug  hostility  in  de* 
fence  of  his  guard :  and  then  tlie  birds  sustained 
the  following  defence  relevant  to  elide  tbe  Kbel 
altogether,  to  wit,  That  the  rabble  did,  in  a  tu- 
multuous manner,  come  down  the  Cannon- 
gate  with  swords  and  fire  arms,  and  did  beat 
some  of  tiie  pannel's  centinels  ;  and  being  de- 
sired to  stand,  tbey  notwithstanding  advanced 
so  near,  thut  the  |>anncl  could  speak  with  thera  ; 
and  after  he  had  desired  tbero  to  remose,  or  be 
at  their  hazard,  they  notwithstanding  thereof 
still  persisted  to  advance. 

The  applicatioil  in  the  present  case  is  easy : 
The  pannel  many  times  exhorted  the  mob  to 
stand  off ;  notwithstanding  of  whioh,  they  still 
pressed  UfMNi  bim ;  he  many  times  advertised 
them  of  their  hazard  ;  tbreatned  to  flrre  upon 
tbem  if  tbey  would  lot  keep  off;  hif  centifielt 


were  not  only  beat,  bul  bmiseit  and  wounded  ^ 
all  which  is  ofiered  to  be  proved.  / 

Aootber  caae  was  mentioned  in  the  debate  t» 
yeiur  bMrdsbip%  which  strongly  supported  the 
plea  of  tbe  pannel,  because  it  was  a  jndgemcofr 
of  yoor  lordsbipa  peeueiusced  but  very  ktely^ 
after  tbe  nMst  soleaandeelarelioo  of  the  Ooert  y 
and  wherein*  tbe  pannel  is  informed,  tiM  Coavn 
was  utnaimoua ;  and  which  jedgeuMnt  seemeilk 
to  be  of  tlMt  importauoe,  as  4e  indnce  thv 
Coort  to  reverse  the  proceedings  of  the  b^ 
court  of  adoMrality,  aUer  nsolenm  trial  kjjr  jorjF 
in  that  court:  a  verdict  returned,  findmg  tW 
lybel  pfoven,  and  tbe  defence  not  proven ;  and 
n  aentenoe  of  death  pronounced  by  tbe  judge  of 
tbe  high  court  of  admirality. 

Tbe  case  before  tbe  admurtlity  was  this;  it 
corporal  and  a  private  eentinel  in  colonel 
Hamilton's  regiment  were  indicted  before  tbe 
admiral  for  murder ;  for  that  they  had,  opois 
the  hi^h  seas,  killed  Hugh  Fraser  yovoger,  of  " 
BHnam,  by  alabbing  him  with  a  bayonet  in  the 
breast,  and  afterwards  throwing  liiim  into  tho 
sea,  whereof  he  instantly  died. 

The  defence  pled  for  tbe  pannrls,  was  tbisy 
that  the  pannels  were,  by  military  order,  ap^^ 
pointed  to  attend  the  officers  of  tho  customs  iv 
seizing  of  goods  by  law  made  seizable  '^  ai:<l 
that  the  pannels  being  in  a  boat,  upon  tbe  seae^ 
along  with  tbe  costoTn- boose  officers,  in  quest 
of  snob  goods,  tlie  pwaoiv  killed  did  ootne  ap» 
with  theiii  in  another  boat,  with  others  in  oom- 
pany  with  him ;  and  that  Fraser  tbe  deceased 
jumped  unto  the  boat,  where  tbe  pannels  and  the 
custoin-honse  officers  were,  and  endcofoored  to 
take  bold  of  tlieir  arras ;  which  was  both  • 
resistaiice  and  an  attack  of  tbe  onstem-booao 
officers  while  in  the  exeevtion  of  their  doty. 

Upon  tbe  other  hand,  it  waa  pled  against  the 
pannels,  that  Fraaer's  jumping  into  tbe  beot^ 
was  with  no  intention  to  make  resistance,  bnft 
rather  to  save  bis  own  life  from  tbe  thrusts  of 
the  pannels,  their  pieces  having  been  aimed  ai 
him;  that  those  in  tbe  costom- boose  boat 
could  have  no  jost  apprshenskm  of  benigf 
mastered  by  Bir.  Fraser,  he  having  no  in? astvo 
weapon  olioot  bim  whatover,  and  being  tho 
only  person  who  offered  to  get  into  tbe  custom- 
boose  boat,  in  which  there  were  several  per« 
SODS  well  armed. 

The  judge  of  the  high  eourt  of  admirality  ad* 
mittetl  of  tbe  pannela*  plea,  in  this  manner 
only, "  sustains  tbe  defence  of  self  defence  pi  o- 
poned  by  tbe  pannels,  that  the  billing  of  tho 
said  Hugh  Fraser,  by  tbem,  or  either  of  them, 
waa  in  the  necessary  defence  of  their  lives,  aod 
repelled  tbe  whole  other  defences  propooed  for 
tbe  pannels." 

Toe  jury  returned  their  verdict,  finding  tho 
pannels  both  guiliy,  art  and  part,  of  killing  tbo. 
sakt  Mr.  Fraser ;  and  tindiiig  it  not  proven,  that 
the  killing  of  Mr.  Fraser  was  in  the  necessary 
defence  ofithe  pannels*  lives :  Upon  which  Ter« 
diet  returned,  the  jud^  sentenced  both  tho 
pannels  to  be  hanged. 

Tbe  jproceedings  of  the  coort  of  admiraKty 
were  kid  before  year  lordsbifi  Ihr  o  ro^ew^ 
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which,  it  is  beiieTed,  is  the  single  instance 
wherein  it  was  ever  contended,  that  the  pre- 
ceedinus  of  the  high  court  of  admirality  in 
matters  criminal  could  be  reviewed  by  any 
other  court. 

Notwithstanding  of  which,  your  lordships 
were  pleased  to  reverse  the  sentence  of  the 
iudge  admiral ;  uo  doubt,  upon  supposed  error 
in  his  prooeeilings ;  because  the  verdict  of  a 
jury,  pronounced  upon  evidence,  cannot  be  re- 
versed;  and  in  C4)nsequencc  of  which  judg- 
ment  of  your  lordships,  tlie  panneU  were  set  at 
liberty. 

Now  the  pannel  is  advised,  that  such  judg* 
ment  in  your  lordships  could  stand  upon  no 
foundation  other  than  this,  viz.  That  your  lord- 
ships bad  reversed  the  jud^ni^nt  of  the  admiral 
ms  erroneous,  in  not  sustaining  this  defence  to 
the  pannels :  That  they  were  resiste<I  by  Mr. 
Fraser  deceased,  while  they  the  pannels  were 
in  the  execution  of  their  duty. 

And  as  the  deq^ree  of  resistance  offered  by 
Mr.  Fraser  to  the  p:innels,  was  by  the  paniicfs 
themselves  maiiitaiiieil  to  have  been  no  hig^hcr 
than  what  has  been  sctfuih  to  your  lordships  ; 
tlie  forsaid  unanimous  jud**  ment  of  your  luid- 
flhips  pronounced  after  muuy  solemn  delibera- 
tions, does  by  consequence  shew,  that  it  was 
your  lordships  unanimous  opinion,  that  a  very 
•mall  degree  of  resistance  of  persons  in  the  exe- 
cution ot  their  duty,  will  justify  the  persons 
resisted  in  the  act  of  killing  the  resister. 

And  if  that  was  the  solemn  and  unanimous 
•pinion  of  the  Court  in  a  case  so  recent ;  must 
not  such  judgment  afford  a  strong  argument  to 
the  pannel,  tbat  he  and  his  guard  were  resisted, 
while  in  the  undoubted  execution  of  their  duty, 
in  being  beat,  wounded,  and  bruised  by  an 
unruly  mob ;  who,  there  was  good  reason  to 
apprehend,  intended  to  defeat  the  execution  of 
the  criminal? 

To  this  last  case,  the  pannel  met  with  no 
other  answer  from  his  majesty  ^s  advocat,  but 
this,  that  the  pannel  cannot  plead  the  benefit  of 
this  case:  I>ecau8e  he  neither  does,  nor  can 
aver  that  the  firing  proceeding  from  him  or 
his  order,  was  necessary  for  securing  of  the  exe- 
cution of  that  trust  that  was  commiited  to  him  : 
his  majesty's  advocat  does  admit,  that  where  a 
person  has  by  lawful  authority  weapons  put 
mto  his  hands,  to  be  employed  either  in  defence 
of  his  lite,  when  attacked,  or  in  support  of  the 
execution  of  the  laws,  or  of  the  property  of  the 
crown,  or  property  of  the  subject;  such  person 
may  use  th(»sc  weapons,  not  only  when  his  own 
life  is  so  far  in  danger  tliat  he  cannot  probably 
escape  without  making  use  of  them,  but  also 
where  there  is  imminent  danger  that  he  may 
by  violence  be  disabled  to  execute  his  trust: 
lint  witliatl  seems  to  contend,  that  the  pannel 
wa-i  under  none  of  those  circumstances  at  the 
time  he  committed  the  ju^nilt  charged  upon  him 
in  the  indictment ;  for  that  the  execution  of  the 
ciiniinnl  was  over  before  the  scnfHc  liegan,  pr 
any  resistance  was  made  to  the  p:mncl,  and 
tlif  ;ruHrd  under  his  command  ;  and  that  being 
tiifi  ease,  the  pannel  can  plead  uo  other  defence, 


tlian  such  at  might  arise  from  Irit  Wag  pot ' 
under  the  imminent  danger  of  his  liie. 

But,  with  great  submission,  these  potitima 
of  bis  majesty's  advocat  are  asiomcii  without 
any  authority,  and,  as  would  appeor,  not  ooly 
in  plain  opposition  to  the  laws,  but  to  Ibo  many 
precetlents  already  offered  in  bebaif  of^  tM 
|Kiniiel;  for  it  is  hoped  it  must  bo  admittotf^ 
even  by  my  lord  advocat  himself,  and  ia  in* 
deed  so  admitted  by  him,  that  the  pannel  waa 
once  in  tlie  lawful  execution  of  bit  duty,  mni 
was  obli;red  at  all  hazards  to  support  tho  ezo* 
cution  of  that  criminal  who  was  committed 
to  his  guard ;  surely  then,  the  execution  of  thn 
pannel 's  duty  cao  never  be  aaid  to  have  bcon 
at  an  end,  until  once  the  criminal  waa  fully 
executed  to  death,  and  as  such  ordered  to  be 
cut  down  by  Uwfid  authority ;  unless  it  ahall 
be   said  that  it  was  the   panncl's  duty,  tha 
moment  the  convict  was  hung  up,  to  let  him- 
instantaneously  be  cut  down,  rescued  by  tbo 
mob,  and  brought  to  life  again ;  which  seema- 
to  have  been  their  plain  intention :  for  it  seema 
to  be  confessed  upon  all  hands  that  there  was* 
danger  of  a  rescue,  which  seems  to  have  been 
tha  occasion  of  all  this  extraordinary  Appa- 
ratus: and  for  preventing  of  which  it  is  ad- 
mitteil,  that  the  whole  guard  was  sent  out  witk 
their  pieces  loaded,  and  even  with  orders  to 
6re  at  all  vefitures  in  case  of  such  rescue. 
Was  it  not  then  a  necessary  partof  thepannel'a 
duty  to  protect  and  support  the  execution  of 
the  convict,  when  hanging  by  the  neck  in  tbo 
air,  until  such  time  as  he  was  cut  down  by 
lawful  authority,  as  supposed  fully  dead  ?  Aaid 
it  is  certain  that  in  answer  (o  the  pannera 
message,  orders  were  brought  from  the  bailiA 
that  he  should  yet  hang  a  quarter  of  an  hour, 
which  surely  it  was  the  paimel's  duly  to  see 
obeyed,  andf  which  orders  of  the  bailiffs  tbo 
mob  nevertheless  did  resist,  and  cut  down  the 
criminal  long  before  that  time  was  elapsed,  and- 
which  the  pannel  was  in  duty  hound  to  oppose; 
and  from  this  contrast,  it  is  offered  to  he  proved, . 
all  the  violence  in  tlie  mob  proceeded :  but  can 
it  bo  with  any  justice  affirmed,  but  that  the 

flannel  was  in  the  execution  of  his  duty,  whilo 
le  and  his  guard  were  standing  u|M>n  the  spot 
under  arms  ?  Is  not  every  person  in  the  exe- 
cution of  his  duty  while  he  is  either  ^oing  to,- 
or  coming  from  any  lawful  expedition  P  And 
therefore  it  seems  impossible  to  maintain,  but 
that  the  pannel,  and  the  detachment  under  bb 
command,  were  in  the  lawful  execution  of 
their  duty,  until  they  had  once  returned,  and 
were  dispersed , and  dismissed  from  duty,  at 
which  time  only  they  were  reduced  under  a 

private  capacity. 

And  even  the  protection  of  the  hangman, 
who  had  actually  received  several  wounds  and 
contusions,  and  was  in  danger  of  being  toro 
to  pieces  by  the  mob,  waa  a  part  of  the  panuel'a 
duty  :  for  thoucfh  he  is  a  minister  of  the  law 
somewhat  odious ;  yet  he  is  a  neces5ary  ono 
for  the  society,  and  lies  under  a  greater  ne<- 
cessity  of  being  protected,  from  his  being  so 
obnoxious  to  tha  meatmait  of  the  mob  i  and 
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St  least  in  bniiMinitjry  umst  hftve  tocb  pnAeo- 
tion  aflTorded  bim,  as  to  defend  bim  from 
bavingf  bis  brains  knockt  out. 

-  How  then  can  it  be  said,  in  any  sense,  that 
Ibe  pannel  was  in  such  situation,  that  he  could 
only  plead  the  benefite  of  self-defence  ?  It  is  a 
known  role  in  self-defence,  that  ^  person  in- 
vaded most  retire  as  far  as  be  can  with  safety : 
but  if  that  i^  the  case  of  a  city  guard  (main- 
tained at  great  expeuce)  that  so  soon  as  they 
are  iBfadM,  they  must  immediately  betake 
tbemself  ei  to  their  beels,  it  will  be  apparent, 
that  they  are  but  keept  up  for  very  useless 
purposes. 

At  the  same  time  the  pannel  can  with  great 
candor  aver,  that  he  is  far  from  being  of  that 
disposition  of  mind,  as  to  he  ready  to  take  the 
advantage,  which  the  law  might  anord,  against 
an  unruly  giddy  mob ;  whereof  he  has  given 
proof  upon  many  former  occasions,  as  must  be 
allowed  bim ;  and  whereof  even  the  present 
case  will  be  an  instance  in  his  favours,  if  he 
neets  with  j  ustice  from  the  evidence :  but  witb- 
all,  he  must  be  allowed  to  observe,  that  it 
would  be  a  dangerous  position,  that  a  guard 
keept  up  for  the  maintenance  of  the  peace  of 
the  capital  city  of  this  part  of  the  nation, 
when  they  are  assembled  together  upon  duty, 
should  be  allowed  to  plead  no  higher  privi- 
lege, than  that  of  self* defence  in  the  strickest 
cense. 

And  whereas  my  lord  advocate  seems  only 
to  admit,  that  a  uerson  who  has  weapons  put 
in  his  hands  by  lawful  authority,  for  Uie  de- 
feoce  of  the  property-of  the  crown,  or  liberty 
«f  the  subject^  may  only  use  these  weapons 
wbaa  be  is  in  imminent  danger  of  having  the 
.  execution  of  his  trust  defeated  by  violence  :  if 
Mcb  is  the  case,  the  execution  of  duty  will 
become  a  very  ticklish  point ;  and  it  is  appre- 
bendcd,  that  few  folk  will  be  food  of  it,  if 
they  can  possibly  live  without  it ;  and  of  con- 
sequence, such  doctrine  must  very  much  dis- 
courage any  persons  from  offering  their  ser- 
vice, either  to  the  crown  or  commonwealth. 

And  as  the  supreme  executive  power  is  by 
the  constitution  vested  in  his  sacred  majesty, 
4>ur  sovereign;  therefore  my  lord  advocate, 
who,  by  his  office,  is  of  council  for  his  ma- 
jesty in  all  causes,  will,  no  doubt,  have  due 
,  coosideratHHi,  how  far  an  argument  is  to 
be  pressed  against  the  pannel;  which,  by 
plain  consequence,  must  tend  to  weaken,  if 
not  defeat,  tne  execution  of  the  laws. 

One  would  rather  be  inclined  to  think,  that 

where  a  person  has  the  trust  of  the  execution 

of  the  laws  committed  to  him,  the  smallest 

.  resistance  to  this  trustee,  as  such,  is  a  guilty 

aggression,  and  that  every  ppposition  ot  sach 

.  aggression  is  lawful  defence,  because  no  man 

,  iDOSt  be  above  the  laws ;  and  the  life  of  the 

laws,  io  which  the  common  ^pood  is  employed, 

is  of  greater  value  than  the  lives  of  any  one  or 

iittmber  of  the  individuals,  and  so  ought  to  be 

defended  at  all  perils. 

His  roi^iesty's  advocate  upon  this  head,  in 
JuiiiifomaiMHi  against  thepaiinel|  does  assume 


this  fact,  that  the  mob  or  multitude  assembled 
at  the  execution,  were  behaving  themselves 
peaceably ;  and  from  this  seisms  to  draw  bis 
inferences  againat  the  psnnel,  which  indeed 
will  run  high  enough.  The  pannel  very  well 
knows,  that  no  order  whatever  will  Justine  the 
person  executing  that  order,  if  such  order  an* 
pears  evidently  to  be  unlawful ;  and  yet  la 
cases  which  appear  doubtful,  an  order  from  a 
superioor  will  have  its  own  weight;  more 
especially  in  military  matters,  or  such  .other 
thmgs  as  resemble  them. 

But,  with  submission,  this  reasoning  upon 
the  mob's  being  supposed  quiet  and  peaceable 
and  innocent,  is  entirely  out  of  the  case ;  for, 
as  we  are  now  upon  relevancy,  the  facts  must 
be  supposed,  and  then  the  argument  considered 
in  that  view :  and  as  the  panuel  does  aver,  thai 
he  and  his  guard,  while  in  the  execution  of 
their  duty,  did  meet  with  strong  resistance 
from  the  mob,  in  so  much  that  many  of  the 
men  were  greatly  hurt  and  bruiseJ :  and  if 
that  was  the  case,  it  was  an  unlawful  inva- 
sion ofper89n8,  to  whom  the  execution  of  the 
laws  were  committed;  and  so  might  be  by 
them,  in  support  of  those  laws,  resented  to  a 
pretty  great  length  ;  except  it  shall  be  main- 
tained, that  in  the  situation  of  the  pannel 
and  his  men  were  posted,  they  could  plead 
no  higher  privilege  than  that  of  self-defence  ; 
which,  with  great  respect,  cannot  be  main- 
tained, but  ratner  seems  to  be  a  contradiction  ; 
because  they  had  not  only  their  own  defence 
to  take  care  of,  but  also  the  defence  of  the 
peace  and  quiet  of  this  city,  and  of  the  exe- 
cution of  the  taws,  and  that  due  obedience 
was  given  to  them. 

In  a  word,  upon  this  head,  the  pannePs 
argument  is  not  only  supported  from  the  nature 
of  the  thing,  because  a  man  who  fights  with 
the  laws  upon  his  side,  fights  with  great  ad- 
vantage against  those  who  are  fighting  again/st 
the  laws ;  and  for  that  reason,  if  a  man  were 
to  fight  a  duel,  the  laws  would  be  the  best 
second ;  but  also,  it  is  believed,  that  no  in- 
stance can  be  given  in  this  country,  or  in 
any  other  of  civilized  policy  and  government^ 
where  a  person,  proceeding  to  what  extremi- 
ties whatever  against  persons  who  had  assailed 
him,  while  in  the  due  execution  of  the  law, 
ever  suffered  the  pains  labelled. 

My  lord  advocat  seems  to  insinuate,  as  if 
the  reading  of  the  Riot- Act  had  been  a  duty 
incumbent  upon  the  pannel,  whereby  the  in- 
nocent part  of  the  multitude  would  have  had 
time  to  have  taken  care  of  their  own  safety : 
but  then  his  lordship  will  be  pleased  to  con- 
sider, that  no  person  is  by  law  authorized  to 
proclaim  that  act,  other  than  a  justice  of 
peace,  sheriff,  mayor,  bailiff,  or  other  head 
oificer ;  and  no  person,  under  any  of  these 
characters,  was  left  with  the  unfortunate 
pannel ;  but  he  was  abandoned  and  left  to 
srapple  with  occurrences  in  the  best  manner 
his  own  discretion  could  suggest  to  him. 

But  then  the  reading  of  that  act  could  not 
answer  the  present  exigency :  for  though  the 
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retdingf  of 'that  law  nray  |ierbapf  somftiineH 
answer  the  eDd  for  whicli  it  wan  iiil ended , 
namely,  the  preventinij^  the  demnlition  of  any 
honse  or  metiUoff- house;  but  if  the  nanncl, 
in  the  present  case,  shoald  be  supposed  bound 
to  ha?e  keep  his  hands  across  for  the  spare  of 
one  hour,  aner  the  readini;  of  this  act ;  then 
it  is  certain  that  the  mob  iniffht  have  prevented 
the  execution  of  the  law  in  far  less  space. 
And  it  is  certain,  that  by  the  act,  the  mob  is 
Bot  put  in  contempt,  or  exposed  to  the  penal- 
ties of  it,  until  once  they  continue  together 
(Mie  hour  afte^  I  he  reailinif  thereof. 

His  majesty *s  advocat  is  also  pleased  to 
hint,  as  if  the  oflerinc  of  this  plea  in  behalf  of 
the  piinnel,  founded  upon  the  tosistauce  of 
the  mob,  was  in  some  sort  iucousistent  w  ith 
another  to  be  hereafter  lucntioiicsl  for  him,  viz. 
his  innocence  of  the  facts:  bnt,  no  doubt,  my 
lord  very  well  knows,  that-  bv  the  laws  of 
Scotlanii,  there  is  no  iuconsislency  in  such 
riiflTerent  pitas.  And  this  leads  to  the  consi- 
deration of  the  exculpation  oflVrod  for  the 
paonel,  arysin^  from  his  innocence  of  the  ^uilt, 
either  of  the  action,  command,  or  order  charged 
•gainst  him  in  the  indictment. 

And  in  the  first  place,  as  to  such  part  of  the 
indictment  as  charges  him  with  either  having 
fired  himself,  or  having  given  orders  to  fire, 
ivhereby  Charles  Husband  was  killed :  though 
it  is  indeed  true,  that  it  is  impossible,  from 
the  nature  of  the  thing,  for  the  pannel  to 
prove  an  obsolote  negative;  becauve,  as  his 
majesty's  advocat  very  justly  argues,  if  the 
charge  in  the  lybel  is  proven,  to  witt,  that 
the  pannel  either  did  fire,  or  gave  orders  to 
fire,  at  this  time  himself,  no  negative  evidence 
ean  prevail  ai^ainst  it ;  yet  as  to  this  point,  the 
panufcl  oflers  to  prove,  what  the  lawicrs  call  a 
circumstantiate  ne^;ative,  which  in  a  ^ood 
measure  resolves  into  an  affirmative,  viz.  That 
•t  this  time,  when  Charles  Husband  fell,  and 
gote  the  wounds  charcfcd  in  the  indictment, 
whereof  it*s  supposed  he  died,  the  pannel,  as 
has  been  above  recited,  was  in  the  following 
•ituaiion  ;  that  is  to  say,  he  was  pointing  his 
piece  witli  his  face  towards  the  west  port, 
thrcatning  the  mob,  that  if  they  would  not 
keep  off,  he  would  fire ;  and  that  immefliatelv, 
apon  tills  rxprcs^on,  a  private  centinel  of  tbe 
guard  came  up  from  behind  him,  and  dis- 
charjrcd  his  piece,  by  which  it  will  be  proven, 
Charles  llnsltand  received  his  death  wounds ; ' 
lierauHc  it  shall  be  proven,  b}'  pernons  of  iin- 
doTiMod  veracity,  that  were  hard  hy  the  pannel 
ail  tlie  liiiie,  tlmt  thoy  not  only  ob'servcd,  that 
he  did  not  firf=  iws  own  niece,  and  gave  no  order 
for  firin^j;  joined  with  this  other  circnm- 
Mance,  that  no  proof  will  appear,  during  the 
whole  sctiflle,  that  ever  the  pannel  made  use 
«»f  any  firelock,  but  his  own  ;  and  that  his 
piece,  when  returned  to  the  guard,  was  found 
ioadeil,  and  in  such  condition,  that  it  was  even 
confessed  hy  the  maf^ist rates  themselvw,  and 
many  others,  not  to  have  licen  fired  ;  with  this 
further  addition  to  exclude  that  further  part  of 
the  charge  in  the  iodietment,  of  the  paonePs 
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having  made  use  at  any  time  ^  any  oth« 
piece  than  his  own,  via.  that  be  carried  bii 
own  pirre  in  his  handtlie  whole  time,  except 
during  the  space  of  prayer  ab«ve*|Dcniiofied, 
when  he  gave  it  to  his  aeijeant  r  ami  it  ahall 
also  be  proved,  that  there  was  but  one  ahoc 
fired  at  this  time,  at  which  Charln  Huahaiid 
is  sup|>o$ed  to  have  receivetf  his  death  wMinds. 
And  as  to  the  other  drop]iing  shots  that  are 
charged  in  tlie  indictment  to  have  foHowed 
upon  this  first  shot,  if  from  the  evidence  ad- 
duced, the  pannel's  proof  shall  appear  to  be 
most  pregnant,  that  he  gave  no  orders  to  fire 
at  this  time,  then  he  is  not  chargeable  with  the 
consequence  of  such  firings. 

And  this  further  circuoMtance  roast  atrongly 
operate  in  fatonrof  llie  pannel ;  to  witt,  tlmt  at 
the  time  of  this  supposed  order  to  fire,  the  men 
were  not  drawn  up  in  m  regular  line  or  band; 
but  nerc  either  straggling,  mixt  v^ith  the  nob, 
or  in  a  circuhir  form,  surrounding  the  aoaflbM 
in  the  Grass  market,  which  exdadcs  all  peosi- 
bility  of  any  supfK>sefl  general  order  to  fire; 
anicss  it  be  supposed  thatthe  pannel  was  a  med- 
mao,  steinc^  any  compliance  with  such  order 
must  have  Ted  the  men  to  fire  each  in  his  oppo- 
site neighbour's  breast,  and  a  great  many  inls 
that  of  the  pannel. 

it  is  not  altogether  impossible  that  the  pao- 
nel's  expression  of  tlie  word  '  fire,'  might  nave 
erroneously  induced  this  fellow  that  camefimn 
behind  his  back  (who  of  himself  perhapa  wu 
too  fbrwanl  to  embrace  such  order,  had  it  been 
ffiven)  to  discharge  his  piece :  and  if  the  person 
firing  was  guilty  of  an  error,  or  of  a  miscon* 
struction  of  duty,  the  pannd  is  not  chargeable 
therewith ;  seeing  that  every  person  that  has 
the  least  knowle«lge  of  flie  exercise  of  mrms, 
must  know,  that  be  is  not  to  receive  an  <irder 
to  fire  from  implication,  but  from  some  known 
certain  nile  of  discipline. 

And  for  this  reason  it  is,  that  the  pannel  takes 
it  to  be  a  very  wise  part  of  the  military  institn- 
tion,  to  avoid  misconstructions,  that  no  man  re- 
ceives orders  to  fire  (especial ly  when  he  is  rest- 
ing or  shouldering  his  arms)  Gut  upon  a  prece- 
dent series  of  exercise  attended  with  some  so- 
lemnity, to  a^'oid  mistakes ;  greater  or  lesa  in- 
deed according  to  the  nature  of  the  occasion. 

Hometimes  indeed,  as  was  observed  in  the 
debate  on  the  side  of  his  majosly's  advocat, 
persons  will,  very  justly,  fire  upon  so  short  ad- 
vertisement as  the  tuck  of  a  dram  ;  but  it  ia  lie- 
lie  ved,  that  is  never  practised,  tnit  during  tlie 
noise  or  tumult  of  battle ;  when  it  is  supnesed 
that  the  voice  of  verbal  order  cannot  reacn  the 
men  ;  and  then  this  tuck  of  the  drom,  or  any 
other  signal  of  firing,  must  he  previously  ad- 
vertised to  be  the  signal  of  such  action. 

Another  ihing  falls  also  to  be  noticed  here, 
touching  this  first  charge  in  the  indictment, 
and  which  may  be  even  taken  through  the 
whole;'  that  M-ticn  two  or  more  persons  use 
nigh  together,  levelling  their  piecesnt  the  same 
time,  it  is  not  easy  for  ilie  sharpest  eye,  Spe- 
cially if  at  any  distance,  to  determine  mm 
what  piece  the  fire  proeoedcd }  «id  of  tfaiipbint 
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military  mtn,  beil  aequainied  with  the  extrdse 
of  fire  aruM,  cao  ^te  the  bestaooount. 

And  Uitly,  upoa  this  hetd,  the  bat  conjec- 
tiire  th6  paood  cao  make,  is  this,  that  upon  this 
fint'feUow'i  firing,  without  either  order  or 
ejuuDple  from  the  pannel  his  commander,,  the 
other  dropping  shots  that  ensued,  procMded 
from  other  rash  fellows  of  the  cfuard ;  who  en- 
courai^ed  by  this  first  example,  directed  and 
discharged  their  pieces  against  such  part  of  the 
mob,  as  they  respectively  supposed  any  injury 
or  in?asion  upon  them  had  proceedeil  from. 

The  neat  material  circumstance,  charged  in 
the  indictment,  is  that,  touching  the  pannel's 
bcbariour  at  the  West- bow ;  where  it  is  charg- 
ed. Thai  he  conunanded  tlie  men  to  face  about, 
tod  fire  upon  the  people ;  and  that  at  or  about 
the  same  time,  he  fired  a  musket  or  firelock 
that  was  in  his  own  hand  ;  having  either  re- 
loaded, or  caused  to  be  re-loaded,  his  own  piece, 
or  taken  another  out  of  the  hand  of  one  of  the 
guard ;  and  that  upon  this  second  example  and 
command  of  the  pannel's,  several  others  of  the 
guard,  under  his  command,  did  fire ;  whereby 
tne  persons  mentioned  in  the  indictment  were 
killed  and  wounded. 

As  to  which  part  of  the  charge,  the  pannel 
offers  the  following  proof:  and  first,  as  to  or- 
der, he  shall  prove  by  multitudes  of  persons 
nigh  him  at  the  time,  and  who  were  narrowly 
obaerving  him  (and  orders  are  generally  ffiven 
with  an  audible  voice),  they  heard  no  such  or- 
der given,  nor  heard  no  expression  of  the  pan- 
nel, that,  by  the  most  remote  consequence, 
could  haf  e  l>een  interpreted  an  order  to  fire : 
and  here  the  pannel's  memory,  upon  the  most 
serious  reflection,  cannot  divine  what  could 
bare  given  occasion  to  any  body's  coqjecturing 
ijiat  be  gave  an  order  to  fire  at  this  time.  And 
here  also  the  former  observation  falls  to  be  no- 
ticed, touching  the  solemnity  of  an  order  for 
firing. 

2(to.  As  to  the  action  of  firing  charged 
against  the  pannel  himself,  for  firuig  at  this 
lioie  \  the  pannel  ofiWs  to  prove  the  very  ceu- 
tinel,  at  least,  that  it  was  a  centinel  of  the  guard, 
who  g^ve  the  first  fire  at  this  time,  which  was 
the  shot  at  ilobertson's  closs-head.  And  the 
pannel  is  informed,  as  has  been  above  noticed, 
that  at  the  time  of  taking  the  precogiiiiioo,  an 
offer  was  made  to  the  magistrates  to  single  out 
the  fellow,  if  thev  would  sufier  the  goani  to  be 
drawn  out,  who  fired  that  shot  towards  Robert- 
aoo's  closs-head,  by  which  ihetwo  or  three  peo- 
ple fell.  And  further,  the  pannel  ofi*ers  to  prove, 
upon  this  head,  not  only  that  this  fellow  was 
the  first  person  that  fired,  without  any  order 
from  the  pannel  circumstantiated,  as  is  above 
noticed,  but  also  by  many  persons  of  undoubted 
cradite,  that  they  couhl  not  observe  the  pannel 
fire,  or  discharge  any  piece  himself,  during  the 
whole  time  that  this  fiuring  is  supposed  to  have 
contiaoed.  And  here  the  pannel  could  evi- 
Aantlv  cast  up  many  inconsistencies  to  your 
lordsbipa,  that  must  necessarily  be  implied,  and 
nany  preaumptioos  that  strongly  exclude  anv 
MDMaed  order  or  exaoiple  of  the  pannel  aft  tha 
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time ;  bnt  does  not  think  it  altogether  so  pm* 
dent  to  mention  them  at  present. 

As  to  the  taking  a  piece  out  of  another  man'a 
hand,  and  firing  of  it,  such  action  was  a  re« 
markable  occurrence,  and  must  have  fallen  out 
under  observation  ;  and  lo  tlie  pannel  can  say 
nothing  about  it,  but  leave  it  to  evidence,  witn 
this  only  observation,  that  as  it  was  a  notable 
event,  it  will  operate  almost  as  strong  in  the 
negative  as  in  the  positive.  And  it  must  be  left 
to  the  jury  to  balance  the  evidence,  if  a  con- 
trariety shall  appear ;  and  to  lean  to  that  side 
attended  with  the  greatest  credibility,  taking 
the  known  rule  of  the  law  into  the  compass, 
namely,  favour  to  the  pannel  in  case  of  dubiety. 
Only  this  observation  fklls  to  be  made  to  your 
lordships,  that  the  circumstances  of  the  case  call 
aloud  for  the  panneVs  being  sJlowed  a  proof 
upon  this  part  of  the  indictment. 

The  pannel  does  agree  with  his  majesty's 
Advocate,  that  no  negative  evidence  can  tafcs 
awav  a  positive  proof;  but  the  |MUiDfl  humbly 
thinks  he  has  offered  a  pretty  circumstantiata 
one :  and  as  my  Lord  AoTocate  seems  to  admit 
the  necessity  of  a  proof  on  both  sides,  so  the 

f>anoel  will  not  labour  that  point  with  your 
ordships ;  not  doubting  but  you  will  allow  him 
in  general,  to  prove  what  he  can,  to  exculpate 
him  from  the  guilt  laid  in  the  indictment ;  and 
that  your  lordships  by  your  intarloquitur  will 
allow  him  as  much  scope  in  that  particular,  at 
any  precedent  of  your  lordships'  court  can  au* 
thorize.  And  there  are  several  instances,  and 
one  very  particular  one,  wherein  great  latitoda 
was  allowed,  both  as  to  the  circumstances  pre* 
cedent,  concomitant,  and  even  subsequent  to 
the  acts  charged  in  the  indictment. 

Some  general  useful  reflections  might  be 
made,  but  this  paper  is  already  drawn  out  into 
too  great  length,  and  as  the  pannel  has  learned 
judges,  and  a  discerning  ana  candid  jury,  the 
less  needs  be  said  ;  because  it  is  supposed  they 
will  naturally  occur  to  these  intereMed  in  the 
trial ;  and  no  doubt  such  will  lay  aside  all  pre- 
judices and  prepossessions  \  and  will  never  once 
think  pf,  but  utterly  despise  the  consequences 
of  popular  rage  or  vulgar  clamour. 

If  the  pannel  b  guilty  of  the  charge  in  the 
precise  way  and  manner  it  is  laid  against  him 
in  the  indictment,  he  is  of  opinion  himself  he 
deserves  to  suffer :  but  if  on  the  other  hand  it 
shall  come  out,  that  he  is  entirely  innocent  of  the 
blood  of  those  men  wherewith  hail  charged  ; 
he  thinks  his  case  deserves  singular  commi- 
seration: because,  if  bonds  and  imprison- 
ment, loss  of  employment  and  bread,  obloquy, 
and  reproach  of  blood- guilt  and  massacre,  and 
of  consequence  loss  of  character  be  calamities 
in  human  life ;  then  has  he  had  as  great  a 
share  of  them  as  erer  attended  innocence. 

Sic  SuhscntUur^    Ja.  Grauamb,  Jun. 


Curia  JosriciiOUiB,  S.D.N.  Regis,  tenta  m 
Proetorio  Burgi  de  Edinburgo,  Decimo 
sexto  Die  Mensis  JuUi,  Mitlesimo  septin* 
geutesimo  trigesimoaezto,  per  Bononbilcs 
Viros,  Andrem  Fletcher  de  Milton,  Justi* 
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cinriiim  Ckriciim,  Dominum  Jacobnm 
Aiackcnzie  de  UovRtouu,  Magistruia  Da- 
videm  Enkine  de'Diiu,  Dominoa  Gualle- 

•  rum  Prinicle  de  Newliall,  ct  Gilbeitum 
Eliot  de  Alinto,  Commiaaioiimrioa  Juali- 
ciaris  didi  8.  D.  N.  Regit. 

Curia  legiUim^  affirmata. 

Intran* 

John  Piyrteoutf  lately  one  of  flic  captain 
llcutcnauts  of  the  city  guard  of  Edinburgh, 
pauuel. 

ludictcd  aod  accused  at  in  the  former  S^de- 
hiDt. 

The  Lords  Justice  Cleric,  and  Lords  Com- 
missioners of  Justiciary,  hating  considered  the 
indictment  parsned  at  the  instance  of  Duncan 
Forbes,  esquire,  his  majesty's  Advocate,  against 
Jobo  ForteouB,  |iannel,  with  the  Ibrtrgoing  de- 
bale  tbereupoo,  Fand,  That  the  pannel  having 
nl  any  of  the  times  and  places  libelled,  tired  a 
gun  among  the  people  assembled  at  tiie  execu- 
ton  Nbelleil,  or  having  given  orders  to  the  sol- 
diers nuiler  his  cotnmami  to  fire ;  and  there- 
ttpon  they  the  soldiers,  or  any  of  them,  having, 
ncconlingiy  fired ;  and  upon  the  firiii|f,  either 
by  himselt  or  them,  the  persons  mentioned  in 
the  indictment,  or  any  of  them,  were  killed  or 
wounded ;  or  the  pannel's  iMing  art  and  part  of 
any  «4'  -the  tonaid  crimes ;  allfe/MrattNi  rele- 
vant to  infinr  the  pains  uf  Ibe  law :  but  allowed 
the  pannel  to  adduce  what  evidenre  he  couhl 
with  respect  to  his  behaviour  at  the  time  the 
fbrseid  crimes  are  libelled  to  have  been  com- 
mitted, fur  takiug  ofl'  the  circumstances  which 
should  be  broushl  for  inferriug  his  being 
guilty,  or  art  and  part  of  the  crimes  libelled  ; 
and  remitted  the  pannel  and  the  indictment  as 
found  relevant  to  the  knowledge  of  an  assise. 
'  Sic  Suktcribitur^  Andr.  Fletcher,  I.  P.  D.* 

The  Lords  Justice  Clerk,  and  Lords  Com- 
missioners of  Justictsry,  continued  the  above 
diet  at  the  instance  of  bis  majesty's  Advocate 
against  captain  John  Porteous,  till  Monday 
next  at  seven  of  the  clock  in  the  morning ;  and 
(n-dains  aasysers  and  witnesses  then  to  attend, 
under  the  pain  of  law,  and  the  pauuel  to  be 
cariied  back  to  prison. 

CoRiA  JumcuRix,  8.  D.*  N.  Regis,  tenta  in 
Novo  8essionis  Dome  Burgi  de  Edin- 
burgo,  Decimo  none  Die  Mensis  Julii, 
MilTesimo  septingentesimo  trigesiroo  sex- 
to, |ier  Honorabnes  Viros,  And  roam  Fief* 

*  Conceruinof  InterkKsutors  of  Relevancy, 
see  in  this  Collection  the  Cases  of  James 
Stewart,  a.  D.  1759,  and  of  Naime  and  Ogiivy, 
A.  D.  175C.' 

It  appears  (New  Pari.  Hist.  vol.  10,  p.  201,) 
that  in  the  House  of  Lifirds,  this  Interlocntorin 
Porteoiib's  Case,  was  censured,  as  b^ing  ol>jec- 
tionable  from  (int.  al.j  "an  error  or  muitake 
with  regard  to  the  law  of  Scotland,  and  indeed 
^  every  well  irgulated  society  in  the  world." 


Trial  ffCapiain  Porteous^  [OM 

cher  de  Milton,  JuHiiaariiMa  dcrieaaav 
Dominum  Jaoobum  Mifkamia  da  Roy* 
atoun,  Magistmm  Davidcn  Enkiaa  de 
Dun,  et  Dominum  Gilbertuas  £ttal  4a 
Bliuto,  CommisaioMrioa  JoslaciaraK  diil. 
8.  D.N.Regis. 

Curia  legitlimi  affinnite. 

John  Parieoktt  lately  one  of  tha  capCaip 
lieutenants  oi*  the  city  guard  of  Ediabllrgl^ 
pannel. 

Indicted  and  accnaod  as  io  tha  fonncr  8o4m 
runts. 

Thereafter  the  Lords  praeeadcd  to  ttukm 
choice  of  the  fullowiug  peraons  to  pott  apas 
the  AssisM  of  the  nid  John  Porteooa : 

Assiis. 

Sir  John  Inglis  ol'Cransond. 
Alexander  Gibson  of  Pentland. 
George  Haly  burton  of  Fordell. 
James  Baird  of  Chester^ hall. 
John  Hogg  of  Cambo. 
Thomas  Dundas  of  Letham. 
Alex.  Brand  of  Brandsfield. 
John  Jollie,  vintner  in  Edinburgh. 
James  Hunter,  wright  in  Edinburgh. 
William  Wight,  baxter  there. 
John  Bell,  brewer  there. 
Jamev  Davidson,  bookseller  there. 
David  Inglis,  merchant  there. 
Alexander  8)iarp,  merchant  there. 
Patrick  Manderstoun,  merchant  there. 

The  above  Assize  being  all  lawfully  swotBi 
and  no  objection  of  the  law  in  the  cuitrary . 


The  pannel,  John  Porteous,  judicially 
fpssed,  that  time  and  place  libelled,  the  seveial 
persons  mentioned  in  the  indictment  to  havo 
oeen  killed  and  wounded,  viz.  Archibald  Bal- 
lantyne,  son  to  John  Ballantyne,  the  younger, 
dyster  in  Dalkeith;  Margaret  Arthur,  alias 
Airth,  residenter  in  the  Cannongate,  near  the 
Water-gate  thereof;  Jdim  Andersun,  son  to 
George  Andenoii  in  Crsighead,  drover ;  Jean 
Peat,  servant  to  James  M*Doiial  merchant 
in  Edinburgh  ;  David  Wallace,  jnurney-man 
Wright  in  Ed'mburgh ;  James  Pliilp,  late  ser- 
vant to  JUiuder,  esq.  residenter  in  the 
Cannongate;  David  Kidd,  taylor  in  Edin- 
burgh ;  Patrick  8paMan,  apprentice  to  David 
Alitchell  jeweller  in  Edinburgh  ;  James  Lyik, 
and  Alexander  Wallace,  lit>th  servants  to  JaoMs 
Wight  staymaker  in  Edinburgh ;  John  Miller, 
taylor  iu  Edinbur^ii ;  David  Ogilvie,  writer  iQ 
Eilinbnrgh ;  and  James  Nevio,  late  servant  to 
William  MIeia  writer  in  Edinburgh,  noir 
residenter  in  the  Potteraw;  Alexander  M*Niel| 
son  to  Edward  M'Niel,  indweller  in  Mer- 
tounhall;  Margaret  Gonlon  servant  to  Wil« 
iiam  Ogilfie,  tavtor  in  8&int  Mary  Wyn4» 
in  Edinburgh  ;  and  Henry  Grahame,  taylor 
m  ^Cannongate;  and  Charles  Husband  ser- 
vant to  Paul  Husband,  confectipncr  in  the 
abbay  of  Holy-rood-booae,   were   ao   l^Ue# 


MS) 


JbrMwrdtr, 


m   woBirfeJ  b^  ^iof  >  ptOMcJisff  frotn  the 
party  of  the  alj  rnanl  then  uailer  hia  com- 
naixl,  u  meationetT  \h  the  indictmcnL 
Sic  SubuHbilMr,     Johh  Pobtcovi. 

Attorn.  FLtTcBKs,  I.  P.  D. 

Hii  HaJMlj'B  Ad*ocatt  for  proTinf  hit  1;be1, 
kMucvd  the  witncwM  aner  depoiiia^,  tu. 

Jama  DruiHmond,  increb'iil  and  rnuilenter 
fa  Bdinhurgh,  tffrA  thirtj  year*,  or  therrby, 
■nanicd,  anlrmnlj'  ■worn,  jiiirued  of  malice, 
(wrtial  council.  PiBtnined  aoJ  iotemwated, 
ifepODed,  thai  time  and  place  libflleil,  aod  after 
Andrew  Wilcou  bad  hun^  Mine  lime  upon  tbe 
galluwa,  about  ■  quarter  of  an  boar,  aa  ib« 
oepoDCDt  thiolu,  be  nn  tbe  uecutiooer  going 
tip  the  ladder,  m  iIip  dcDOOeot  appreliendeil,  to 
Cut  bim  down  ;  upon  irhich  he  mw  some  amall 
itODei  tbrann  by  tbe  mob  at  llie  execulloner  i 
•ome  whereof  ibe  deponent  belierei  migbt 
bare  fallen  upon  the  guard :  apon  which  he 
Mw  the  pannel  advance  from  the  guard  wcM- 
Itard,  rentiDjjp  bii  firelock  upon  bis  thigh,  as  it' 
be  had  been  bending  it,  and  therpafler  aaw  him 
rai*e  it  to  bis  breast,  Dioriaap  it  from  one  point 
to  another :  and  toon  iherrafier  the  deponent 
heard  a  abot  from  the  place  where  the  paunel 
waa  itanding,  but  did  not  obserre  wbftlier  thi 
•hot  came  Irom  captain  Pcirteont't  firelock 
and  much  about  the  some  time  obcerted  oai_ 
of  tlieiuldiera  go  outof  bii  rank  neslwaid,  aud 
upon  the  north-aide,  and  satr  Inm  go  further 
«e*t  than  tbe  place  where  captain  Porteoiu 
«M ;  the  aide  or  the  window,  where  the  depo- 
nent waa  Elacidini;  In  Robetlivn'a  house,  cover- 
•d  the  nid  soldier  from  the  view  of  the  depo- 
nent, by  the  lime  Ibe  lint  shot  was  flred  ;  and 
which  soldier  had  a  gun  and  a  Rcrewed  bavor 
in  bb  band,  levelled  with  the  butt  end  of  it 
hi*  brea«l ;  and  tbe  deponent  did  apprehend  ,_ 
the  lime  llial  captain  Porteous  liad  fired,  b<«- 
CmuM  he  aaw  bim  in  a  firing  posture,  and  im' 
medialely  beard  a  shot,  and  latv  a  man  in  i 
ftw  miuiite*    thereafter,  as  soon  as  the  mob 

captain  Porleous's 
I  directed  ;  and  that  the  aboTe-men- 
lioBed  soldier  came  fVom  the  body  of  tbe  guard 
wUcb  WM  btbind  captain  Porteous.  Oiuta 
juenfic  patel.  And  this  is  the  tnilU  ai  he 
ahall  siiawer  to  God. 

Sic  SHtKriMur,  J,  DstniHOND. 

AHDR£W  pLETCnEK. 


A.  D.  1736.  [OQH 

atety  retired  tn  the  piaid,  and  ihe  nMb  cmii- 
nued  throwing  of  atones  ;  *u  that  the  ile|MiDenl 
doea  believB  soma  of  Un  atooei  luigbt.hava 
tnacbed  the  guard  ;  and  about  tliii  time  ihq 
guard  were  drawioif  together  to  ih«  north  and 
west  of  tbe  gallom,  where  the  captain  was 
atending,  and  did  aoou  IbereaAersee  the  pannel 


Sr  TTifiimi  S\>rha,  Advocat,  aged  thirty 
yean,  or  thereby,  married,  aolemoly  sworn, 
pni^ed  of  taaliee,  partinl  oonneil,  examined 
■ad  intemgaled,  deponed.  That  time  and  place 
Hwlled,  and  after  tbe  deceiseil  Andre.v  Wibon 
bad  haog  abont  twenty  or  twenty-five  minuls 
tifim  the  gallows,  the  deponent,  from  a  window 
in  Orr  tbe  atabler's  howe,  nppoiiie  but  a  little 
to  the  westwant  of  the  galbws,  saw  the  exeen- 
'tioner  go  tip  some  step*  of  the  ladder,  •*  the 
deponent  belie* M,  to  cut  down  the  satddeceaaed, 
au'l  s(^  thereapeii  atone*  thrown  at  tbe  execn- 
tiaacr  ;    upon  which  tha  cxMUtioncr  immcdi- 


people  aaaembled  at  the  cxecuUoo  ; 
aerved  the  fire  and  amoak  issuing  out  of  the 
munle  of  his  piece,  to  tbe  best  at  tbe  dep^ 
nent'i  obmvation ;  which  he  tboughi  at  the 
time  very  diKioct,  and  that  tbe  lani  abot  w«a 
the  first  which  tha  deponent  beard  ;  and  the 
deponent  at  the  time  did  imagine,  that  tbe 
pannel  bad  Ared  faisahotbigbi  but  whether 
that  procceited  from  the  aitastwn  that  b'm  6ni- 
lock  waa  in,  or  fiiim  tha  appcaraifca  that  the 
fttc  and  anioak  made  that  issued  out  ef  bis  piece, 
tbe  deponent  cannot  now  particaUriy  cWga 
bii  nenMry.  That  thereafter  tbe  depoiMM 
beard  aaveral  dropping  afaoti,  nbaiit  twcaiy, 
but  cannot  be  positive  aa  to  Ibe  nnmber ;  that 
when  Ibeafbrtaaid  facta  happened,  the  tl^tonrnt 
was  upon  Ibe  sootb-side  of  llie  street,  anil  the 
paiuel  to  tbe  north  of  the  middle  of  the  street, 
almost  opposite  to  the  window  where  Ibe  de- 
ponent was ;  and  when  the  pannel  so  Gred,  tlia 
deponent  did  not  observe  any  soldier  so  far  ad- 
vanced westward  from  thebodyof  thegnardap 
the  fSDOel  wax.  Cania  icienlia  palet.  And 
Ibis  IS  the  iriitb  as  he  sfasll  answer  to  God, 
Sic  SubKribiliir,         Wiluim  Forbbs. 

Andrew  Fletcher. 
Mr.  Wiliiam  Frvitr,  ton  to  the  lord  Salioiin, 
aged  tweaty-fuuryears,ortherEby,unmarri«d, 
solemnly  sworn,  purged  of  malice,  partial 
council,  examined  aiHl  interrogated,  deponed. 
That  he  waa  in  a  window  in  one  Orr's  houasv 
in  tbe  Grass-raarkel,  the  sooth-side  of  tha 
■beet,  that  day  that  Andrew  Wilson  was  exe- 
cute; that  after  Wilfioa  hid  hung  some  tiine 
DO  the  galloiTB,  he  saw  the  executioner  go  up 
some  steps  of  the  ladder,  aa  be  apprehended,  to 
cut  bim  down ;  and  then  saw  the  mob  throw 
stone*  and  din  at  bim;  npon  which  tbe  hang- 
man rame  down  and  went  in  aroun^t  llie 
soldiers  that  werealauding  at  the  foot  of  thn 
aeafibld :  that  soon  after  the  hangman  had 
come  down,  he  aaw  ihe  pannel  present  and  level 
bis  gon,  moving  the  muzzle  to  and  fro,  anil 
then  aaw  him  fire ;  and  to  the  best  of  his  know* 
ledge  or  apprebennon,  saw  tbe  snioak  isaue 
nnt  of  the  month  of  the  piece;  that  immedi- 
atdy  thereaner,  within  n  second  or  two,  |i« 
heard  several  dropping  shots  fired  by  th« 
■oMiers,  who  were  there  on  tbeir  arm*  :  that 
he  thinks  tlie  dropping  shnta  he  then  heard 
came  from  near  the  place  where  the  pannel  was 
ilanding. 

And  deponed,  That  at  the  time  forsaid  Iba 
pannel  fired  his  gitn,  be  did  not  observe  any  of 
the  aoldiers  advance  befnre  him  and  present 
their  guns.  Chum  tcienliir  patet.  And  this  is 
tmth  as  heahnll  answer  to  God. 
Sit  SuUeribit^r,  WiLLtiM  Fraser. 

ia.  MaCKEKSiK. 


W7J 


lOUEOUUE  11. 


Tria!  efCaftaia  J'vrtteiu, 


(MB 


Mr.   WtOivm  Vr^uKatt  of  HcUrain,  m^rel  i  malioc,  partial  enmril, « 


Cil,' 


irf«-«i^l 


(iMI^aT  maitea,  paiiiil  emu- 


nc4  BB<1  tatrm^rttt^  dapaaot,  Tkal  .  HBltbiirtao  on  the  riflil  haa^  a 


of  the  tjirait-bov,  iha  tkjid- 

\\my,  at  Itte  lime  of  the  cn«dliaa  af  Aadriw 

ipaay  irilh  |  WUmd,  Bad  from  ■  windaw  af  ihtHU  haoi^ 

the  pre-  1  after  the  eriniinal  wm  ihi»«a  ft,  wJ  fc"* 

lad  liunR     liunK  for  fitiren  or  Mxteen  mimilea,  the  aaaa- 

, H^apawBc     IJontr  was  about  |pHO|f  up  the  iaddtrjaod  lAw 

Mena  oT  tbe  liddcr,  ia  order  lo  cut  bird  down,  be  wnit  op  ttto  ur  thnc  alepa,  he  ahaerrad  a^ 
MM  lie  apprcbHidnl,  and  nir  tba  nuli  iJiroir  ic-  reral  atoiw*  tUniirn  at  him ;  whirfc  Bade  hw 
Teral  ■taues  at   him;    upou  which   be  came     relura;  and  while  be  wason  ibc  gr«KWd,_  h« 


he  wa*  preaent  at  Andrew  WiUoa'a  csrculiea 

Ibe  lim>  libelled,  ia  iheboiHei' 

tba  wwh-Mde  af  tbe  riract,  in  < 

■ir  WiMiam  Vartn  aMd  Hr.  Ki 

aadiBK  wilnewea ;  thai  arter  Wilaoa  had  biWR 


down,  iherefere  llie  mob  canlinued  (o  llirnw     obaerred  hi* 
■tonta,  fume  of  wbieb  fell  among'  Ibe  Kuard ;      '       ' 
wbcrtiipon    Im  lievd  teferal  dropfiiafr  alio's 
ftred  by  ibe  auldiera  (    that  bo  mw  (be  panoel 
'   '  '■  piece,  inimediatriy  heard  a  ibot. 


e  Uoodjif !  and  u  ibiaiMM 


■woib  or  lira 
Kitnlit  pattl. 


Bwljr  aa  to  ire  the 
miie  out  of  hli  piece.  L'aaia 
Aad  tbia  ia  tbe  tniih  ai  ho 


Jama  Demar  at  Voyrie,  a^ed  aixty-funr 
yeani,  or  lluirrby,  mamed,  koTuinnly  Kwoni, 
pureed  ufiiialior,  partial  cmincili  exBiained  and 
inlrmiifBied,  ilejioned,  Thai  lime  anil  place  li- 
belled, at  Andruw  Wtliou'i  exeeuiinti,  he  was 
in  a  winduw  in  hie  own  Imuw  at  the  tbot  ufthu 
VVeel-bow,int1ieewWhleoflhe  way;  that  he 
■aw  the  bniiKinan  mi  up  moc  ble|i«  uf  llic  lad- 
■Icr,  after  Wiboii  Tiad  Iiur^  lonie  time ;  and 
■aw  Ibe  iiHib  tliniw  wiiin  donee,  oiiu  ol'  Htiicli 
hurt  tlto  emntiooer  on  Iho  rare  ;  upon  nlilvh 
bo  came  dnwn  the  huliter ;  wliereitpnn  lin  raw 
lisi  picM  and  (iri-,  which 
It  hi- lu-ard  or  »w  ;  lliat  nlieo 
bOMtwIlK-IMnoi-l  lire.  l)tRaidcwn*t')  the  de- 
ponenl,  nnif  that  tlir  ptnvol  wai  tlirii  standiaii 
on  ihi!  eail-aiib:  nl'  ihi'  gibboi ;  ami  thai  be 
firoil  his  pirretolhe  wnl:  •nddepoiiud,  he  taw 
tliu  6reiil'  the  powdrr  Trmn  the  pai),  and  heard 
the  n<pnrt  of  llic  ihol.  Uoponri.  1'hiil  whm 
tbe  naintrt  linil,  (i<  atiircuid,  he  wai  Nlandinif 
Ml  the  MULli-i-nil  lidt  ul'  tba  icafluld.  l>e|H)iii-(l, 
Thut  Wihon  wai  rut  down  not  by  Ihr  hanf^ 
man,  butliy  iinuiPlhit  OL-rr  itandinff  at  the  fuot 
oi'thr  Bulhiwi,  and  tliat  Wibon  wax  rut  down 
bctbra  \w  huni  any  aliola  :  Uapotied,  That  lie 
•luod  at  Ilia  own  window  before  Wilton  wai 
IhroMnotrr,  Biiilconlinued looking  nl  the  place 
(irrieniilion  till  ha  was  cut  down,  and  heard  the 
abuia  Bi  befora  niciiliuiied.     And  bein;;  iulerro- 

EMni  what  kind  of  chiatlia  captain  I'uruvuit 
id  then  on,  declare*  ha  cannni  be  (Muilira, 
but  bcllcvm  they  were  red  cinaths :  but  ii  po- 
ailivetha  tkt  boi-w  Mplaiii  I*orleons'  lace  ithen 
lir  Mwhiiiiflre.  Cauut  KitnU*  patet.  And 
Ihk  it  the  truth  aa  he  (halt  answer  la  <iod. 
&{  Smtttribitw,  J^mu  Dcwhr. 

J.I.  MiriteNaiS. 

Oftvgf  DnaaKioKil,  r*^.  one  of  llie  commii- 

■Htnciv  of  llie  cuMomei,  a^tA         vran,    n 

tkntb)',  Harried.  MlcuQly  awon.  purged  of 


Iw  obarrrpd  one  or  two  pcnoni  ai  ._ 
inir  at  tbe  fiwt  of  tb«  gallowa ;  om  of  irham 
■tretcbiuKuphiiarm  with  akMr,  heobaereci 
cut  the  roue;  the  aHcnliDDer  hatioif  mind 
with  the  aoldiera,  he  did  oboerre  the  throwioT 
oTtiooci  10  cMitiour,  and  aoBO  of  lliem  tell 
amupK  the  auldiera.  Defioned,  that  intnedi- 
atcly  Licreaner  heofaaerfod  iwa  of  ibawddNn 
adraacc  a  little  before  Hr.  PortNiia  !•  lb* 
weslvard,  with  •  pin  h 


deponent  heard  a  tbot,  whieh  be  inafiMd  l» 
be  from  that  •oldier,  but  did  not  ohaerre  firoOT 
■moak ;  though  at  the  time  he  eoadndad  it 
wa«  from  thit  aoldier'i  (sua,  and  ••  poaitif* 
tliat  that  was  the  fint  ihol  that  waa  Brad  ;  aoi 
the  depuneot  did  not  think  that  tlie  rtnnes  tlwt 
were  thrown  did  gire  any  jnrt  causa  ftr  lb* 
firiiiK.  Depnned,  that  about  llie  time  wbas 
he  observed  the  aolilier  present  his  ^o,  ■•  (aid 
i«,  he  alto  obaeneil  the  panncl  holding  hia  gun 
ill  his  liBod  in  a  level,  liut  ia  not  sure  of  hia 
pulling  thu  biilt  of  it  to  his  shoulder.  De- 
poned, that  aller  the  said  first  thot,  wiibia  ■ 
minute  ho  bennl  another,  and  so  it 
till  abnul  ilic  nnmber  el'  eighteen  e 
■ltd  this  was  at  the  time  of  the  linng  ai 
by  the  ilpponent;  but  within  some  minun 
tlicmnFr,  there  was  a  lefwid  firing,  which  ho 
dill  liesr,  snd  upon  hearing  came  to  the  wi»- 
dnw,  and  oburred  some  Rnia  lallea  from  ■■ 
opjiotiie  house,  which  ho  j>idged  to  have  bnef 


Hm  or  twenty  t.-,^— , 
tiring,  they  were  from  the  aoMiaro  hnmedimdr 
behind  tlie  pannel,  belwict  whom  and  thorn,  ba 
obseired  no  prnon  iolerpoaed  ;  and  heoteer*o4 
the  time  of  Ibe  first  shot  the  paoBel'a  be*  wa* 
locking  weatwaid,  as  was  all  the  ■oldien*  b^ 
hind  him.  Deponed,  that  the  sridiers  at  tkat 
time,  who  fir«d,  were  to  tbe  deponent'a  bam  i«- 
membraiice  lo  the  nurihward  of  tba  weaSiMi 
and  the  pannel  was  then,  to  the  bem  of  bin  !•• 
membrauce,  either  upon  a  line  m  tbe  gibbet,  or 
a  little  westward  of  it.  Futtbardeptmcd,  tbat 
the  soldier  who  Gist  fired,  oa  said  «,  adsapooJ 
from  behind  the  pannel,  and  past  uponbianfhi 
band  to  (be  northwaid  of  him.  Ciauo  Kitmlim 
palet.  And  this  ia  tbe  tooih  at  ho  shall  aMW« 
to  God.  ^ 

Sic  SMixribitur,  1758.      <5«-  Dw-MIOim. 
IXkEUKML 


9es} 


JbrMwdtr. 


WillioBt  JoStltiM,  drafgett  in  Ediobargfa, 
agnl  Ibrty  yoMi,  or  tbemj,  nwrricd,  u- 
Imaalj  •won,  porgMlof  nnice^  pwtia)  couiuii), 


tlM«notitiHiof  Atrfrcw  .. 
UMpwualldnayunoiKofaNldkr'i  tiiDd,Bt 
wblch  time  ba  ma  alaDiliiig  twixt  ths  Corn- 
mereata  and  ooa  Tod*!  abap,  which  it  luder 
baillic  Halybarton'ahMHe;  themipon  haofa* 
Mired  tba  faaDcladtaiKe  aomastna  matwardi 
and  did  Ne  bin  preacot  ami  Wei  nia  gan,  tbu 
ia  to  Mjr,  bold  it  oai  and  fire  MMMoal  ibe  anul- 
tito<le;  aod  did  obtafre  the  anwu  eoaw  out 
•f  lb«  gun :  Ana  depwMd,  that  tbia  waa  iba 
firrt  ahot  be -beard,  wbidi  abot  ioMDediatelj 
tallowed  after  tba  crimiMl  vaa  ent  dawn  by  a 
band  aundii^  at  Iba  foot  of  the  gibbel;  and 
Iba  deponent  at  Iba  lime  was  atandii^  in  a 
window  in  Ibe  bouse  of  one  Oainlner,  borae- 
fiemerby  the  Mnaa  Well;  aadwbaa  tbapannel 
wai  taki  ng  ilie  gun  outof  Ibe  addier'a  bud,  ba 

Speared  to  l>e  in  pawion,  and  it  waa  aoma 
trt  tiote  befitra  he  wai  niaater  «f  the  gnn. 
Oepaaadt  thai  to  the  beat  of  his  remembranea 
the  pannel  waa  doatbed  io  red,  but  be  bdn^ 
wall  acquainted  with  tbe  pamwl'a  faca,  be  la 
poaitiTe,  that  be  waa  the  peraon  that  took  tbe 

En  and  lireil  ai  atbisaid.  And  deponed,  that 
bdierea  Ibere  wat  aimut  thirty  yarda  ilit- 
tonne  belwixl  tbe  window  where  the  deponent 
wai,  and  tbe  pannel,  at  llie  Aral  firing.  C>nm 
KtMiM  pmttt.  And  tbia  ia  Ibe  tmth  aa 
•ball  anawer  tu  God. 

iSi'e  SuburibUitr,  Wm.  JobkSTOVH. 

Da.  EaBKmc. 
ilarkSprttt,  ekioncr,  and  oneol'  Ibe  con- 
rtablee  of  Edinburgb,  aged  S&  yean, 
tberriiy,  married,  ao^ranly  aworn,  purged  of 
BuUica,  )>arlial  council,  examined  and  interra- 
gatad,  deponed  .'That  lime  bqiI  piece  libelled,  a> 
1m  alMMl  on  Williain  On-  slabler'a  window, 
poutb-iide  of  Ibe  Greet- incrcale,  be  taw  Wibon 
ibe  criminal  cut  down  I'rorn  tba  gibbet:  upon 
which  occaaiDD  bo  did  not  obtene  that  therr 
wai  any  greater  diaturbance  thao  ntual  al  e>e- 
catwna:  tbat  a  *ery  little  wbile  afler  the  cri- 
mioal  waa  m>  cat  down,  be  obavYed  tbe  psnnel 
■draNcebeii>relb«aaldWTa,andupea  the  norlh- 
■  aida  of  Uieaoafialdorer-ai^nat  tbe  gibbel,  be 
■aw  him  fire  bin  piece  lowarda  Ibe  weti,  aod 
Ibe  ttaoak  iNna  on!  of  Ihe  moalh  of  hii  gun ; 
dia  he  aaya  waa  the  fiift  (hot  that  waa  fired ; 
iutiaeoeiUataly,  npon  the  back  of  that,  a  lall 
maa  with  hia  own  hair,  about  the  third  behiml 
Aha  paond,  aa  he  tbinka,  fired  off  bia  piece 
likewite  towanlt  the  weal,  but  np  in  tbe  air 
•ter  die  bendt  of  the  multitude;  thai  very 
■Mm  after  aeveral  other  dropping  abot*  fol- 
lowed, after  which  when  tbe  people  fdl  hack 
«ad  tqteBed,  be  obaerrcd  a  young  man  lying 
4ipmi  the  ground  aa  dead,  directly  oppoMie  to 
ahe.  plane  where  the  paond  fired.  Ccimh 
acwati^paht.  And  tbia  ii  Ibe  truth  u  he  aball 
aiiaworin  Ood. 

Sit  SwktriUiMrt  Hau  Bmn. 

Gum.  Suor. 


A.  D.  ITSe,  ^9TQ 

Oargt  Cott^Ml,  wright  in  Edinburgh,  aged 
38  yeara,  or  thareby,  married,  aolemnly  awont, 
purged  ihT  malice,  partial  eoancil,  esamuad  imI 
isterrogated,  deponed,  That  lime  and  ptaee  H- 
bellad,  thedeponealtteod  io  the  window  of  Mr, 
CarmichaeVa  hoote,  in  the  timth>Blde  ef  Ilia 
Gram-mrreaie,  direcdy  oppoeite  l«  Ibe  gibbet  j 
that  a  Tery  litlte  after  WilenD  waa  cut  down,  h* 
ohaereed  tbe  pannel  with  fbur  or  five  of  bit  mea 
■bout  him,  and  that  aa  he  poioled  hit  pieoeto  anrf 
fro  Mwenit  the  muliiiode,  faeobaerfedhlm  r»- 
cetTe  a  atnmk  by  a  ttoue  (brawn  from  fachia4 
the  aeafibld,  off  which  it  rebounded  and  (truck 
him ;  upon  which  be  immedialoiy  fired  hit 
pieca;  but  whether  tbia  waa  tbe  ifnl  abot  et 
not,  the  deponent  eannat  tell,  fbr  there  wat 
three  or  four  find  mncfa  aboot  the  aame  time  j 
hot  that  the  panod  fired,  he  ia  tore,  fiir  he  taw 
Bra  and  Mnoak  imne  from  bw  pieoe.  That 
upon  theae  ahoti  already  mentiMied,  be  mw  a 
men  fall  down  apon  hia  hack  on  the  Unalt 
that  after  thit  be  saw  the  pannel  reiae  bit  mt^ 
ket,and  put  bit  hand  tobiacartmgs-bn.asif 


what  Mlowed  upon  Ihia,  beeanaa  he  immn* 
dialdy  hM  tight  of  him.  Oepoted,  Tbat 
when  tbe  pannel  fired  hia  piece  aa  above,  ha 
waa  alandine  toward!  the  aoutb-eart  comer 
of  the  tcaffidd,  and  pmnled  bia  piece  lowarda 
tbe  aouth-weat:  that  tbe  pan  net's  fire,  with 
tbe  thota  tbat  went  off  al  tbe  same  time,  wet* 
Ihe  first  that  were  made  on  that  occaiioo. 
Cowa  icienlie  patel.  And  thit  it  the  truth  at 
he  shall  answer  to  God. 

Sie  SuticribituT,        Gionoe  Cuinui. 

GiLB.  EUOT. 

Jamc$  Bald,  merchant  in  Edinburgh,  age^ 
33  yeara,  or  thereby,  widower,  aolenaly  ewom, 
purged  of  malice,  partial  council,  examined 
and  inlerrogaled,  deponed,  Tbat  lime  and  place 
libelled,  the  deponent  Stood  in  tbe  tame  window 
wilb  tbe  immediate  nrecediog  witneet,  or  at 
least  in  a  window  in  the  same  room :  tbat  a  lit- 
tle after  Wilson  was  cot  down  from  Ihe  gibbet, 
be  taw  the  panuel  adrsnce  a  littlr  westward 
I  trnm  tbe  Com-mercale,  towardi  Ihe  sontb-aida 
I  of  the  gibbel,  and  fire  off  his  piece  weal- ward. 
I  towaitl  tbe  Mute  Well :  that  st  Ihis  time  he 
saw  none  of  tbe  loldiera  near  bim,  nor  obaervcd 
any  other  fire  but  his ;  and  before  there  waa 
any  more  firing,  when  thi:  mullitode  fell  hadi, 
he  saw  a  man  Ivin^  dead,  towarda  Ihe  place 
tbat  Ihe  pannel  nomled  bit  ^ece;  that  lie  ia 
snre  the  captain  fired,  since  be  saw  tbe  fire  and 
tmoak  isine  from  his  piece.  Cauui  Kieti(i« 
ptttel.  And  thit  It  the  truth  as  he  shall  an- 
fwer  tn  Gwl, 

Sic  Subieritilvr,  James  B*u>. 

Oils.  Euo7. 
AndrtK  Dam,  tervaat  U  James  Meolgo- 
mory,  brewar  in  PoUersw,  i^ed  SS  years,  or 
thereby,  married,  solemnly  twum,  purged  of 
malice,  partial  council,  eaamioed  and  inlerra* 
gated,  deponed.  That  lime  and  place  libelled, 
Ibe  deponent  vraa  standing  at  Ihe  foot  of  R»- 
bartaoB  tbo  ttaUar'f  dota,  when  Wilfoq  wta 
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Mt  Aon  ttam  the  fflbbH :  Imninnately  •Rk 
wUA  ibe  panncl,  wha  wat  ■rancliiif  ii  Iha 
aiMdl«eflk>«rMt,b«liTemi  ihfldepoMBt  umI 
tlw  Gi*a-B>M«ate,  flrcd  hia  pieea  lunvitl  tlw 
ptoM  wbfM  ibedcponcnt  wMtlandiitg",  apn 
which  •  huter  in  the  Abbav,  nllH  CbiHct 
HMlNtwl,  4r«tit  jiMt  fay  the  rfepouent  -,  an4  hit 
iIk  dnonnt'i  bnI  «u  terM  in  the  •houldn 
with  the  «nc  (hot ;  thu  be  heard  the  repon 
•f  the  captain't  piece,  thoogh  he  neither  nw 
the  An  Mr  the  •■naafc,  7H  be  i*  aura  the  pan- 
feel  %n4,  beciaM  he  aav  no  other  piret:  prc> 
■HMatthettOMtiBe:  tbatthtamMl  whei 
ha  find  a*  ahare,  waa  aa  near  l»  the  dtfoant, 
■•  Iha  end  of  the  lahle  where  he  mw  aiaada  ia 
le  ibc  weat-eMl  ef  ibia  nam.  Oepened,  Th« 
the  ehM  nwntioMd  to  ha  laada  hy  the  pttand 
vaa  the  Arat  lie  haard  that  di*.  Uetianed. 
That  during  iba  whola  time  of  Ikie  esrantkin  be 

M>ar  GMoe  newer  the  acslbld  thaa  R  "^ 

chaa-fool  (by  BahetttoD'a  doM-fim 


Sk  SKheriiiimr,  GiiM.  Ktwr. 

Waller  SIttm-gold,  indweller  ia  EJinliiii^h. 
i^cd  S8  year*,  or  thereby,  married,  lotcuinly 
nrem,  purj^ed  of  malice,  partial  council,  exa- 
■iard  and  intprrogatnl,  depoiieil,  Thai  Le  vai. 
preaent  the  time  and  place  libellrd  1  and  aAei- 
tha  criminal  Wilmn  wai  cut  down,  lie  nn- 
captain  hrteoui  fire  liis  kud,  holding  ihe  aame 
Mrai^ht  out  ai  the  mnttitude ;  and  tlutt  the  de- 
poaent  waa  then  wiltiia  three  yarJ«  of  the 
captain,  when  he  taw  him  dre,  and  tUal  after 
he  had  fired,  he  heard  him  call.  Fire;  then 
heard  aonic  abnit,  bat  diiea  dM  hnow  from 
what  hindi  (hey  came,  fi>r  he  imniailiBtalji 
NtimI  to  the  Idwn-  mcrcate.  Ueponed,  Thai 
when  the  panDcl  firetl,  hii  teft  hand  waa  l»- 
wardi  Ihe  acaffuhl,  and  he  find  lowanla  the 
weat-pon.  Depooed,  Tliat  ibe  acatfold  waa 
beatM-  to  the  WMt-port  thao  tlie  panoel  wa* 
whes  he  fired,  that  ia,  the  pannel  waa  neanr 
totbaCom-iMrcUe.  Deponed,  That  thia  ahal 
bj  Ibe  pannel,  waa  Iha  flial  that  he  beaid  ai 
thai  lime,  and  that  ha  waa  preaaot  all  the  line 
•fthaaBeeutimi;  that  he  waa  ao  near  aa  to  aea 
the  fire  and  the  calBnc  fly  oM  ef  tlie  paonel't 
gnn.  Coaaa  KmUi*  palet.  And  tfaia  ia  the 
tnHb  aa  ha  abonU  anawer  to  God. 

SU  SuitariUtur,        M>ALna8KUni>0Ln, 
V/altsm.  PaunSLi. 

John  Eitekie,  aerrant  to  Mr.  Archibald  Mur- 
t>y,  advocate,  and  ir  year*,  or  tlieraby,  ua- 
■larried,  aoleiiinTy  sworn,  purged  of  nialicp, 
paitial  cnoncil,  examined  and  iDterrogalpd,  de- 
poned. That  the  lime  and  place  libellal,  the 
deponent  waa  pretentat  the  exeeiiiion  or  An- 
drew Wilaon  ;  and  after  Ibe  criminal  was  cot 
down,  be  law  and  beard  abuat  three  ahota  fired, 
nad  Ibeii  he  beard  a  foarth  abot,  which  area  fay 
-™^-  D.^ _-j  .L-.  .. lenWl 
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abort  time  betwixt  the  ahota,  but  that  wbitb 
waa  fay  captain  IVieoua  wm  the  laat  in  or-- 
der.  That  alkr  the  crininal  waa  ml  down, 
the  eoard  draw  lowaida  the  uarth- aide  oTtliw 
aoaffidd ;  that  the  depaocut  waa  atandm^  witfald 
two  or  three  yevda  af  the  ftol  of  Rtftertaaa^ 
elaM,wheu  be  mw  and  heard  the  flrinf.    D^ 

Kited,  he  heard  ibe  pannri  mcation  the  woad, 
ro,  before  the  firii^.  DepoMd,  That  tk« 
paonal  waa,  to  the  heal  of  the  depowent'i  r«> 
naenhraace,  ilandinf  aa  far  watt  aa  llie  gal- 
)oWi;  hnl  hecaaiMibeveTy  poMtire  ;  the  mab 
and  crawd  waa  aoeb,  that  he  eonM  not  voTf 
diaiinctly  diatva.  Dcpaaad,  That  the  abat* 
menlianed  by  the  depanem,  first  three,  and 
tbasafeoith,  was  llialirsi  ha  heard  that  timOb 
Canin  ariealic  palct.  And  tbia  ia  the  truth  aa 
be  shoald  anawer  to  God. 

Sie  SuitcriHlvr,  John  RrmtiK. 

Walter  l*Bniai&' 
Hmh  CroaAalawA.aen'anl  to  Thomaa  Fral* 
ler,  hrawar  aa  Edinburgh,  aged  33  yean,  ar 
thereby,  uonwrried,  aolemnly  awom,  pargad 
ofmaltec,  partial  council,  exanineH  and  intsf 
rogaled,  dcponad.  That  Ibo  lima  and  phaM  R- 
hdlrd,  the  deponent  being  upon  the  eanaay  m 
the  aouib  aide  of  the  acaffuU,  aaw  the  pannal. 


the  aealMd,  fire  Ihe  gnn  that  wa«  in  hta  hnad 
upon  Ihe  mnlliiude,  the  point  of  the  piece  ha* 
iog  ilirected  weatward ;  and  mw  the  Sre  md 
amoke  imim  out  of  the  mnxile  of  the  gun,  that 
trai  in  the  aaaneCs  hand.  And  further  de* 
puned,  ihatlhepannel  wasaiandintraiiheiwrtll 
aide  of  the  aoaSUd,  and  at  (hal  eail  nf  it,  which 
ia  next  the  Jlow.  Causa  teitnlit  pettt.  And 
Ibia  is  tlie  truth  aa  ha  should  anawer  to  (tei. 
Sie  Suiicribilmr,  TiiOM«K  CaooKSHaaii.  ■• 
Aodttetiigfnrtberinterrogale,  iflhcaaidslMt 
that  the  pannel  Hred,  was  tbe  first  thol,  de- 
pmed.  That  it  waa  the  Arat  shot;  hot  that ee» 
veral  other  ahota  followed  ii 


Ami  this  ia  likewise  the  truth  as' he  sMI 
anawer  to  God, 

Sic  SubKrHilar,  TnoMAa  CaooKsniNK. 

A  mm.  FLrrtnn. 

Jajwei  SeHnM.  gardener  in  the  Bull  Ctaaaar 

Edinbaigh,  aged  Si  yenia,  or  thereby,  tmr- 

riad,  ademnlj  awam,  pnrged  of  malice,  partiri 

eounctl,  axamined  and  ir*-—— '-'    -■ * 


a  Porleoia;  and  that  he  saws 


dawn,  b«  the  dcpanent  imagined  it  was  fn 
Ibopasanteof  iLeeraMli  IhaMherowHTi 


Time  and  plaeo  (ibHIcd,  the  depowtnt  hehf 
standing  wiifaio  the  fiMt  of  a  lompibe  oetf  ni 
Mnae  Welt,  nw  the  pannel  wbo  Win  ibok 
atanding  upMi  the  nortfa  *id«  of  the  leaflhld,  k 
little lu  the  eaatwwd,  Where  the  gal)«wa  waaj 
and  saw  tlie  pannel  advance  wrMward,  towaidl 
tbe  multiioite,  with  hia  firelock  in  his  hand, 
noting  it  to  and  again,  as  il  lie  bad  been  beal^ 
ing  bock  the  people  ;  and  at  the  third  or  fminh 


in  his  band  upon  tbe  1 
weatward,  and  saw  the  sramk  iante'out  al'tb* 
muule  of  ihe  said  piece.  Tbal  thia  wis  Ifafe 
first  allot  which  the  deponent  heard,  wbieb  waa 
soon  fullnnrd  by  othera  ;  for  the depencntnbL 
serred  the  paanel  after  he  had  And  hii  -piece, 
ictin  mac  yard*  to  the  addicn,  aod  anw  An 
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•r  tiz  <if  ihete  foldleri  advaooe  and  fire  apM 
the  maltitude;  and  sooo  thereafter  when  tbe 
noltitude  were  beat  off  tbe  deponent  saw  a  boy 
wkh  black  hair  iywg  withiu  ten  yarda  of  tbe 
toropike  where  the  deponent  was  standing^,  and 
■aw  lour  other  penona  lyinff  at  different  placea 
u|mi  the  street ;  and  saw  the  first  jpentioned 
boy  bloodingf  at  the  ear.  Causa  scikntim  patet, 
Aii  this  is  tbe  truth  as  be  sboojd  answer  to 
God. 

Sic  Suhteribitur^     James  Neilson. 

Anor.  Fletcher. 

Wiiimm  GweUm,  baiter,  and  serrant  in  the 
mmmmk  bakehouse  in  HasUea  Chiss  in  Edin- 
biKgli,  ai^ed  Si  yeara,  er  thereby,  unmarried, 
■omanly  sworn,  purged  of  malkd,  partial  eonn- 
eilf  eBMniMd  and  interrogated,  deponed.  That 
tbe  tame  and  place  lybelled,  tbe  de|iDneut  being 
at  tbe  head  of  tbe  turnpike  at  the  back  of  the 
Mmo  Well,  did  from  thence  see  captain  Per* 
teoQs,  pannel,  who  was  the^  npon  the  north- 
w«t  earner  ef  the  gibbet,  wafia  bis  firth>ck  lo 
tad  again ;  and  thereafter  saw  the  aaid  firehick 
while  in  hia  hand,  go  off,  and  saw  the  five  and 
aoMiekgoeiitattbemoBBleofit;  and  this  waa 
the  first  shot  which  the  deponent  heard  that 
day,  hat  heard  several  sh9ts  thereafter;  and 
^M  the  ehot  which  the  pannel  fired,  was  soon 
^hm  Ike  deoeased  Andrew  Wilson  waa  cut 
down.  Caaua  icUnii^  paiei.  And  thia  ia  the 
fenith  as  he  ehonU  answer  to  Ged. 

Sic  Subtcribiiurf      Wiluam  Goroom. 

Asna.  Flbtcber. 


Na$miihf  servant  to  Colin  Alison, 
wag^t  in  Edinburgh,  aged  26  years,  or  there- 
by, married,  solemnljr  sworn,  purged  of  malice, 
l^ailisl  oouacil,  examined  and  interrogate,  de- 
poned. That  time  and  place  libelled,  and  soon 
§ftfr  tiie  deceased  Andrew  Wilson  was  cut 
down  from  the  gibbet;  the  deponent  being 
upon  the  causey  of  the  north -east  end  of  the 
eeeftld,  beginning  to  take  down -the  scaffeU  ; 
apd  did  then  bear  tbe  pannel,  who  was  towarda 
the  north  end  of  the  scaffold,  say  sereral  times 
to  the  soldiers  onder  his  command,  Fire  and  be 
damn*d  1  and  at  the  aame  time  saw  the  pannel 
advancing  westward,  with  his  piece  presented 
■I  his  hand ;  and  immediately  after  hearinif 
the  fnrsatd  words,  be  heard  several  shots  go  off; 
and  when  the  forsaid  words  were  spoken  by 
the  pannel,  he  was  pasaing  by  tlie  «lepooent 
westward,  about  a  yard  or  two  diatant  from 
Inm.  Comma  tcieutUt  patet.  And  thia  is  the 
trnth  as  lie  should  answer  to  God. 

Sic  SuhKribitmr^  '     James  NASMrrn. 

Amor.  Fletcubr. 

David  BrauHt  aervant  to  Colin  Alison,  wright 
in  £dinburgli,^aged  38  years,  or  iiiereby,  un- 
married, soleronly  awor^,  puin^d)  of  malice, 
partial  couqpil,  examined  and  interrogated,  de- 
poned, Tb^t  time  and  place  libelled,  and  a^er 
the  deceased  Andrew  Wilson  was  ctit  down 
from  tbe  gibbet,  tbe  deponent  bein^  standing 
at  the  east  end  of  the  scafloU,  assistmg  to  pull 
it  down ;  and  then  saw  loe  pannel  goiAg  along 


the  noitli  mde  of  the  scaffold  weitwaid,  and 
heard  him  give  orders  to  the  soldiers  nnder  hi^ 
oommand  to  fire ;  but  doea  not  remember  the 
particular  exj^ression ;  and  immediately  apes 
the  orders  being  given  as  aforeaaid  he  heaid 
several  shots ;  and  when  the  deponent  heard 
tbe  pannel  give  the  forsaid  ordera,  he  was  about 
the  distance  of  the  breadth  of  tbe  scaffold  front 
him.  CoKia  $ciefUim  patet.  And  this  b  the 
truth  as  he  should  answer  to  God. 

Sic  Subicribitur^       Davio  Broun. 

Andr.  Fletcher. 

Matikem  Kid,  servant  to  Thomas  Mlfln. 
deacon  of  the  measons  in  Edinburgh,  aged  M 
yeara,  or  thereby,  mftrried,  eolemnly  sworn, 
pnr^  of  malice,  and  partial  eeuacti,  esamhied 
and  mterrogated,  deponed.  Time  and  plaee  K<* 
belled,  and  soon  after  the  deeeesed  Andrew 
Wilson  waa  cut  down  from  the  gibbet,  the  de- 
ponent being  standing  upon  the  |dein  sleoei 
near  oapt.  Todd's  she^,  he  saw  the  pannel  fo* 
mg-from  tbe  weH  at  the  Bow-foot  westwardj 
and  aaw  him  fire  the  gun  that  was  in  hie  hand^ 
and  thereafter  give  m^ers  to  the  soldiers  nndet 
his  oommand  to  fire ;  thereafter  heard  him  call 
to  the  said  soldiers  to  level  their  nieces ;  and 
saw  the  said  sokliers  fire ;  and  tnat  the  ahot 
fired  by  the  pannel  as  aforsaid,  was  either  thf 
first  Or  second  shot ;  which  shot  he  fired  stand* 
mg  to  tbe  north-east  of  tbe  scaffold,  half  way 
'twixt  that  and  the  Bow-fiiot  well ;  and  that 
when  the  pannel  ordered  tbe  soldiers  to  lev^ 
their  pieces,  he  was  some  yeards  nearer  tbe 
foot  of  the  Bow.  Cauia  ecientis  patet.  An4 
this  is  the  truth  as  he  should  answer  to  God. 
Sic  Sulmrihiturf       Matthew  Km,  ' 

Andr.  Fletcher. 

Jamei  Maxwell,  serrant  to  CoNn  Alison 
wright  ill  Edinburgh,  aged  S9  years,  or  there- 
by, married,  solemnly  sworn,  purged  of  malicei 
purged  of  partial  council,  examined  and  inter* 
rogated,  deponed,  That  tbe  time  and  place  U* 
belled,  after  Wilson  was  cut  down  ana  put  In 
bis  o(^ne,  there  was  some  stones  thrown  by 
the  mob  amongst  tbe  gnard ;  upon  which  he 
heard  the  pannel  to  oi^er  tlie  soldiers  to  tuni 
iti ;  and  immediately  heard  him  give  the  sol« 
diers  orders  to  fire,  and  be  damn^ ;  and  then 
saw  him  advance  two  or  three  paces,  and  saw 
bis  (run  corked,  and  his  thumb  npon  the  dog> 
head,  and  saw  him  fire  the  gun  ;  and  immedi- 
ately liefbre  he  heard  any  other  shot,  he  saw  n 
boy  fall  near  a  coppersmith's  shop,  to  the  north- 
west of  the  place  fmm  which  the  pauuel  fired 
bis  gun.  Tiicre  were  six  or  seven  more  shot 
after  ilie  orders  were  given ;  and  then  be  saw 
three  men  and  a  woman  fall,  one  of  which  bad 
a  wound  in  his  forehead,  and  another  in  the  side 
of  bis  head :  that  after  the  soldiers  fired,  as 
aforssid  he  beard  the  oannd  say  to  pne  of  the 
soldiers.  That  if  he  did  not  fire,  he  would  take 
bis  piece  ftt>m  him.  Deponed,  Tliat  he  the  de- 
ponent was  then  standing  on  tbe  south  side  of 
the  scaffold,  helpiug  to  pull  it  down,  when,  he 
beard  and  saw  what  is  above  deponed  upon  t 
and  that  the  pannel  was  upon  the  north  side  ei 
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IIm  Kiffrii),  kbont  led  yardi  fratn  it,  mtr- 
uninMlhcmidiHeDl'lhefcaffaU :  anil  deponed, 
Aat  Ihe  pannel'i  tliU  ■!  Ibat  lime  wai  the  fint 
k  beunl  (hen  ilicit,  l>epuiied.  That  ho  w«s 
prMHtt  at  ihe  liiue  IVoin  Wilaoir^eomiDic  down 
M  bii  executioa,  till  afkr  he  «  u  cut  ikitro  and 
carriril  away  ;  djriui;  whicli  liine  he  licard  do 
•tMt  fired,  until  lliat  fir«l  by  llie  paoDcl.  Cauto 
tcienlin  patet.  Anil  ihia  ii  ibe  U'Ulli  a*  lie 
thould  anawcT  to  Goil. 

Sie  Suiicribilur,     Jajiu  3I«xwell. 


WUlioM  Douglai, 


Trial  nf  CttptatH  Porleoui, 


[BJB 


tt  him,  whieh  obliged  faim  to  com*  down  the 
ladder ;  U  ihti  eane  tiow  then  wm  eerenl 
maoM  tbniwn  BUMUgM  the  guard,  before  Wil- 
•cm  wae  euU  dowo,  at  which  time  be  beard  tha 
Miuicl  ny  to  the  eoldicn.  Be  damn'd  to  you, 
Mogin,  fire ;  after  wbiich  he  lieard  aeveni 
(boi*  find  bj  the  men,  bat  knowa  nothing  of 
the  pannel'e  Mving  fired  ;  and  Ibat  tbew  wne 
the  fint  ahota  be  heard  fired  that  day,  to  tlie 
bMt  of  hie  knowladg*.  Ilepmed,  lliat  the 
pannel,  when  be  ntlercd  Iba  wordt  bethre^nen- 
lioaed,  waa  atandiufal  the  aoulb  nde  of  the 

Ciwa.  Deponad,  Thai  Ihe  fint  abuti  ware 
beTora  Wileoo  waa  cut  down,  and  iJhewiM 
MOM  oflbani  thereafter.  Caii«a ii-Malur pnte/. 
And  this  ia  the  truth  aa  he  ahonld  aunrer  to 
Ood ;  and  declares  be  cannot  write. 

5k  SubtcribiluF,  Ji,  Hacketiiie. 
ArthilMild  ¥tUi,  lilater  in  the  alibay  ofHolv- 
rood-faause,  aged  48  year<,  ortlierelty,  married, 
noleroiilj  sworn,  purged  ol'  nialice,  partial 
council,  eumined  and  iutemigated,  deponed, 
Tlial  ilie  lime  and  place  libelfed,  a  little  alter 
Wibon  waa  cuti  down  Irani  tba  galluwa,  he 
aaw  the  panoel  fire  bi*  piece  among  the  mul- 
titude ;  and  linmnliBlely  beard  him  la*  to  bii 
men,  Levellyour  piece*,  and  tire  and  be  damn'd! 
Wlierruiion  lliere  were  a  great  many  iliota 
fired  by  tbem,  and  fan  the  |>anDel  lake  a  gun 
from  oue  of  Ihe  men,  Hhich  he  ihc  pauncl 
fired.  Deponed,  Thai  he  llic  deponent  wat 
within  sis  yeardi  of  the  paniicl  when  he  fired, 
and  spoke  the  wordt  b^ore-mrnlioned,  De- 
poned, That  at  the  time  when  tlie  jtaunel  look 
ihc  gun  from  the  aoldier,  be  laid  lite  own  u|>on 
the  scaffold,  aoil  that  there  were  Mmc  pcraona, 
but  very  tcir,  then  ntandiiig  upon  tlie  acaffiilil. 
DeiMned,  That  betwixt  the  lime  that  the  |ian- 
nell  fired  lii>  own  piece,  and  bis  taking  llie  gun 
from  the  sotdier,  aa  aforenid,  it  iiiight  be  ahtnit 
eight  or  nine  minulea ;  And  deiraued.  Thai  al 
Ihc  lime  he  fired  the  lecond  gun,  there  were 
BCToml  other  guna  fired  at  ihe  aame  time.  De- 
Bonei ,  That  there  waa  no  abet  fired  before  the 
Brat  fired  by  the  pannel  i  and  Ibat  the  aecoud 
abot  fired  fay  the  pannel  was  ncur  the  same 
place  wbcio  he  fired  the  fini:  and  that  be  had 


the  first  firing  ai 
of  the  loldien  tbitowcd  tbe  pannel  in  thai  ipaee, 
and  returned  with  him  again  to  the  place 
whrrc  he  fiml  firaL  Caafs  icicnfic  ;miIc(. 
And  ibisii  the  truth  aa  he  shall  answer  leOad. 
Sic  SubKribitttr,  AnrHiBALO  Yim. 

J*.  UaCKEMZIE. 

ll'illiam  Hurr^,  barrawmao  and  indwcUcr 
in  Edinburi;b,  aged  97  yean,  or  thereby,  mar. 
ried,  wtemuly  sworu,  purged  of  malice,  partial 
muDcil,  examined  aud  interrogated,  depaaad. 
Time  and  place  KbelM,  tbe  ikpoMBt  beii^ 
present  at  ide  eKeoufino  of  Andrew  Witaaa,  ka 
did  obaerte  two  ol'  ibe  aoMien  nadar  tba  pan- 
nel'aoommaiHl,  fire  their  gone ;  bat  tha  gwia 
werafiredupin  Iheair;  Ibtraafter  beobMmd 
the  paanel  llrehiaganamoiigalllMBalliMdBt 
whereupon  be  obaeried  a  boj  dropdown,  and 
J-.  >..    .L  il  eiH  oBt  »■■"  "'""-- 


r  hoagara,  why  did  they  i 
id,  and  ctean  Iba  Aeeir    . 


which  lime  tha  dapauaot  « 

tbe  eontfa  pillar  of  Ihe  Com-n 

Iweuly  yard*  diaiauee  from  tbaMniid,aahc 

apprefaenda:   Farther  deponed,  iWafW  tba 

said  Aral  firing,  he  ebaerrerf  iba  pannd  taba  a 

Sun  out  of  a  aoldier'a  hind,  and  Are  again  ; 
irecting  it  lowarda  a  man  be  wm  pmaaiiig  ; 
which  be  did  thirty  or  fbrty  yaardi  (  *od  (■?<>■ 
firing,  be  abeer*ed  tlie  petaoa  ao  piiraaed,  All 
down :  And  being  intem^cated  kow  htng  bi* 
present  dulnes*  uf  hiau-ing  remained  with  him ; 
deponed,  he  has  been  a*  dull  of  beving  these 
seren  yean  past.  Deponed,  that  the  two  (bets 
from  the  two  aoldieia  were  the  first  firing  be 
beard  npon  that  occasion.  Cauta  trieati« 
paitt.  And  thia  is  the  truth  as  he  shall  answer 
10  God. 

Sic  SubirribituT,         William  M rxBAT. 
Da.  Ekskine. 

Jamri  NicuU,  watrb-maker  in  Cannoo<gale, 
aged  S6  years,  or  lliercby,  married,  solemnly 
sworn,  pulled  of  roslice,  partial  council,  ea- 
mined  and  inlerrogaled,  deponed.  That  ha  waa 
present,  time  and  place  libelled,  al  the  eaeci^ 
lion  of  Andrew  \Vil«ou ;  aod  ttien  he  did  ah* 
serre  the  iwnnel  fire  bis  gun,  holding  it  oal 
straight  before  him,  amongst  the  muhituda 
there  aaseinblcd  ;  aod  as  he  beard  tbe  report 
of  t)ic  gun,  w  he  obeerred  (be  smoak^dw 
powder  coming  from  the  gun;  aod  this ihol 
was  the  firal  he  lieani  upon  tliat  occasioil  j  and 
the  itanoel  when  be  ihua  fired,  waa  staniliiig 
bcHwitt  tbe  gibbet  and  one  Mr,  CunnynbamA 
sbopc  on  ibe  norlb  side  of  the  street  near  the 
DOTlli  east  end  uf  tbe  acaHuld.  Cohm  sctmtM 
palel.    And  ihi*  ia  the  Iruth  as  he  shall  aaawec 

Sie  Suhienbilurf       Janks  Nigoix. 

D*.  EaauNt. 

Williani  Jamaon,  merchant  ia  Edinburgb, 

aged  24  years,  married,  solemnly  aworn,  par- 

ged  of  malice,  partial  councJ,  examined  ami 

interrogslcd,  drponcd,  Tbat  Im  wai  | 
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tine  ud  place  libelM,  »t  the  eiecution  of  he  nw  him  reeei?em  stroke  whh  a  ttone)  upon 

Audrew  Wilsou ;  and  about  the  time  when  they  which  he  raddenly  tornad  about,  and  waved 

were  cuttiojyf  dowp  the  criminal,  the  deponent  his  piei;e  to  and  again,  towards  the  multitude, 

then  staodiug  within  three  or  four  yeards  of  but  without  firing ;  but  a  very  little  after  thal» 

the  paonel,  did  hear  him  give  ordm  to  the  he  turned  about  all  at  once,  and  stepped  eome 

■oMieni  that  were  behind  him  to  fire,  and  im*  steps  forward,  and  fired  off  his  piece  towards 

mediately  thereafter  he  did  hear  the  pannel  the  crowd  westwud:    that  this  was  the  ftrst 

Are  the  gen  that  was  in  his  own  hand ;   and  shot  which  the  deponent  either  heard  or  Siw 

upon  his  firing,  observed  the  smoak  of  the  made  that  day.    Cauta  tcientUt  pateL    Ami 

powder  come  from  it ;  thereafter  he  observed  this  is  the  truth  as  he  should  answer  to  God. 

Hie  ptooel  take  a  gun  frem  one  of  the  soldiers,  jSic  Subicribiturf              Jno.  Stewart. 

but  what  use  he  made  thereof,  he  knows  not;  Gilb.  Euot. 

nod  it  was  very  short  time  'twixt  the  pannel's  »  .    ^ .. ,  _,_  r  ^     •    n  ^          *          ^ 

«ng,  and  his  taking  the  gun  fit>m  the^soWier,  ^•^^*'»  GiW,  cow-feeder  in  Cannongate,  aged 

Z3^  «  very  short  distaifee  betwixt  the  plac^  ^^!^/^  theieby,  married,  solemnly  sworn, 

wh^be  fi4l,  and  where  he  took  the^iaM  PJI'gl^^f  T !!?!^j^!;^lT°!!';  '^T'T!^^ 

gon 

■m 

Sy  d71he"\J^  frJ>m'\tr  And  rbr/b^Tbe  1!!^"1T  ^k**  "llJT^ 

iJrd  VitNn  the  panneVs  gun,  was  the  fint  be  V^tL^""^^^^,  ?"!^*''^  T***?'  ^f  "^^ 

he^  ihMi  dMV.     Causa  t^tutpatet.     And  ^^nj^^;^  ^^^l  ^'•  S^J^.^^^^^^ 

Ibis  is  the  tnith  as  he  shall  answer  to  God.  "^7"'«  ^''«,  r'' •l!^'!?*  ""r  ^"^""^  Y^i 

«!#*  Qi.JW«^i/»«.            iVrrttAM  lAiffMAu  •"^  present  hw  piece  three  times ;  the  last  of 

^  •S"*^^''"^           Sa  Kt!,'^,Jf        '  ^^oi  times,  the  deponent  thought  he  fired  her 

UA.  j!,RSKiNE.  ^g..  ^^^  ^^  ^^  ^^  primiuo  bum  in  the  pan, 

John  Moffaiy  baxter,  and  servant  in  the  com-  but  could  not  see  the  fiery  smoak  at  the  mnx- 

snon  bake-house  in  Hasliescloss  in  Edinburgh,  zel,  because  of  the  crowd;  neither  GOuld  he 

aged  26  years,  or  thereby,  married,  solemnly  with  certainty  distinguish  the  .raport,  becauee 

'  0wom,  pur^^  of  malice,  partial  council,  exa-  several  other  pieces  were  fired  W  at  the  saoM 

mined  and  interrogated,  deponed,  That  at  the  time :  that  upon  these  pieces  being  oo  fired,  he 

time  and  place  libelled,  the  deponent  was  stand*  saw  one  Mr.  Niel  ditm  down  at  the  Muse 

ing  in  Hr.  Orr's  door,  on  the  south  side  of  the  Well :  that  beftnre  the  nring  abovementioned, 

Gnus-mercaie  ;    and  some  short  time  after  he  neither  heard  nor  saw  a  mot  made  that  day. 

Wilson  was  cut  down,  he  saw  the  pannel  take  Cauta  Kientls  patet.    And  this  is  the  truth  as 

ft  gun  out  of  one  of  the  soldier's  band,  before  be  shall  answer  to  God* 

Mr.  Todd*s  shope  door,  which  he  immediately  Sic  Subseribitturf                  JOrn  Gns. 

.  fired  off  towards  the  north-west;  a  little  before  Giui.  Euor. 
which  the  deponent  saw  him  fire  his  own  gun 

from  the  same  place  ;    that  upon  the  captain's  Followes  the  Witi\essei  tddoced  for  the 

firing,  the  deponent  saw  some  of  the  soldiers,  Pannel. 

who  stood  benind  the  Com-mercate,  fire  their        ^  o     s      ^  -^^  •    uj-  u l      i 

gun.  a|> -m  the  air.    Causa  tcUnti* paut.  A«A  J^*^«' ^^  ""^-Z^^^^' •S^ 

Slit » the  truth  a«  he  «bidl  wirer  W  God.  ^  y«^»'  ?'  ^^V'  "»«n«''  •^"'V  '*?"• 

Sic  SubKribUur,                J«HN  Moffat,  P":?^'*./^?'ri  ^  .H".^''  ?T^ 

rttm  v,i/vw  ^^^  mterrogated,  deponed,  that  time  and  place 

uiLB.  JiuoT.  jib^iig,!^  Yio  was  present  at  the  execution  of 

John  Stewart^  merchant  in  Edinburgh,  aged  Wilson :  that  when  the  executioner  was  doing 

80  years,  or  thereby,    unmarried,   solemnly  his  duty,  he  saw  captain  Porteous  come  off  the 

sworn,  purged  of  malice,  |)artial  conncil,  exa-  scaffold,  because  the  mob  was  crowding  upon 

*  mined  and  interrogated,  deponed.  That  at  the  the  guard ;  and  while  the  pannel  was  endea- 

time  and  place   ly belled,  the  deponent  was  vouring  to  keep  off  the  mob,  he  saw  a  man 

etanding  in  a  window  of  VVioe  Garden's  house,  with  a  silk  napkine  about  his  neck,  press  upon 

on  the  south-side  of  the  scaffold  :  that  some  the  pannel,  and  seem  to  endeavour  to  gresp  at ; 

atrort  time  before  Wilson  was  cut  down,  upon  but  that  a  young  genUeman  there,  m  green 

isome  stones  being  thrown  at  the  hangman,  he  cloaths,  keept  him  off;  and  then  the  pannel 

observed  the  pannel  jump  down  from  the  south*  returned  to  the  scafibld ;  but  about  the  time 

aide  of  the  scaffold,  and  walk  up  briskly  to«  the  criminal  was  cutting  down,  or  to  be  cut 

wards  the  place  wJiere  the  disturbance  was,  down,  the  pannel  went  off  the  scaffold  again ; 

hot  nothing  in  his  hand  but  a  cane ;  imme-  and  about  that  time  there  was  stones  thrown  by 

diately  after  this  Wilson  was  cut  down ;  upon  the  mob  at  the  hangman,  and  the  guard  ;  and 

whicfi  the  guard  that  attended  the  execution,  some  of  them  fell  amongst  the  guara :  That  so 

b^an  to  march  up  the  Bow  ;  and  that  at  the  far  as  the  deponent  could  observe,  being  upon 

sorih-west  comer  of  the  gallows,  he  observed  a  bartizine,  upon  the  south  side  of  the  scaffold, 

the  paunel  take  a  gun  out  of  a  soldier's  hand,  five  story  higti,  the  stones  seemed  to  be  pretty 

wilh  which  he  pushed  back  the  multitude ;  large,  but  the  deponent  cannot  tell  the  dimen- 

ftnd  thet  when  the  pannel  came  the  length  of  tions ;  and  then  he  soon  observed  a  shot,  which 

Ihe  Bow-foot,  being  upon  the  rear  of  his  meoi  was  the  first  that  he  observed,  and  came  from 

YQL.  X¥lh  3  B 
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one  of  the  solHien ;  and  this  ihol  was  after  the 
rriminal  iras  cut  down ;  aod  after  this  shot,  in 
a  ?ery  little  followed  three  or  four  other  shots  ; 
and  at  this  time  the  paonel  had  his  piece  pre- 
sented towards  the  multitude  ;  and  that  he  saw 
the  flash  of  the  pan  of  the  soldier's  gun  that 
ilred  the  first  shot.  DejKmeil,  that  the  pannel 
was  pretty  near  the  soldier  that  fired  the  first 
gun.  Cauta  icientUt  patet.  And  this  is  the 
truth  as  he  Hhould  answer  to  God. 

Sic  Subtcribitur^  Geo.  SMErroN. 

V/a,  PKI^iGLE. 

Thomat  Uarton^  doctor  in  the  regiment  of 
Welsh  fozieleers,  in  the  Cannon- gHte,  aged 
39  years,  or  therehy,  unmarrietl,  solemnly 
aworn,  purged  of  roatice,  partial  council,  eza- 
miDcd  and  interrogated,  defioned,  time  and 
place  libelled,  he  was  present  at  the  execution 
of  Wilson,  when  he  saw  several  stones  thrown 
by  the  mob  at  the  guard,  of  such  bigness,  that 
was  sufficient  to  have  killed  them,  in  case  they 
bad  hitt  them  in  a  proper  place ;  which  con- 
tinued some  little  time.  Deponed,  that  while 
the  criminal  was  hanging  upon  the  gallows, 
the  deponent  saw  a  man  press  towards  the  pan- 
nel ;  and  being  come  near  him,  he  held  up  bis 
hand  to  him,  in  a  threatning  manner  ;  but  the 
deponent  did  not  hear  what  words  he  uttered. 
I)e|ionctl,  that  when  the  pannel  was  upon  the 
■caifold,  be  had  no  gun  in  his  band  \  but  when 
lie  came  oif  again,  he  took  a  gun  from  a  sol- 
dier. DeponM,  that  when  the  pannel  came  off 
Ibe  scaffold,  be  went  about  to  the  west-side, 
and  turned  about  towards  the  north,  endeavour- 
ing to  get  his  men  together,  which  he  could 
not  week  do,  they  bcinfi^  A>  much  interspersed 
nvith  the  mob;  and  they  continuing  ktill  to 
throw  the  stones,  the  pannel  turned  ablaut  with 
his  face  towards  the  west;  and  having  his 
fuzie  in  such  a  manner  in  his  hand,  as  if  he  had 
not  designed  to  fire,  but  wavinj^  it  from  side  to 
fide,  rather  seeming  to  intimidate  them :  And 
at  this  time  there  was  a  soldier  came  upon  his 
right  haiMl,  and  fired  dose  by  the  punnel ;  and 
this  was  the  first  shot  the  dfeponent  obsened: 
And  deponed,  that  he  had  bis  eyes  Htrictly  upon 
the  pannel  all  this  time,  llepinicil,  he  did  not 
•ee  the  |»annel  fire ;  and  he  is  very  well  as- 
sured, that  be  did  not  fire  at  tliat  time.  De- 
poned, that  this  shot  was  immediately  afterthe 
criminal  was  cut  down.  Deponed,  that  after 
this,  the  pannel  endeavonred  to  carry  off  his 
men.  Deponed,  that  the  soldier  that  came  up 
by  the  pannePs  right  side,  came  up  from  be- 
hind him.  Cuiua  scientiaputft.  And  this  is 
the  truth  as  he  sliould  answer  to  God. 

iii€  Skktcribitur^  Tbo.  Harton. 

Wa.  PnCHGLE. 

David  Ranuie,  merchant  in  Edinburgh, 
aged  40  years,  or  thereby,  married,  Kolcinuly 
sworn,  purged  of  malice,  |>artial  council,  exu- 
mined  and  interrogated,  Deponed,  That  aiier 
the  first  firiuQ^s  were  over,  the  deponent  from 
bis  own  window  in  the  land  above  bail  lie 
Dewar's  at  the  foot  of  the  Bow,  saw  the  pannel 
^w  off  bis  men,  and  marching  up  the  Bow, 


hah  at  baillie  Crocket's  shop,  at  which  timetbc 
deponent  heard  some  soldiers  fire,  which  the  de- 
ponent apprehended  was  in  the  rear ;  the  de*> 
ponent  looking  upwards,  and  they  that  fired 
not  being  under  bis  eye.  Cauta  tctenti^t  patet. 
And  this  is  the  truth  as  he  shoold  answer  t^ 
God. 

Sic  Subtcribiturf        David  Rankie. 

Andr.  Fletciieb. 

John  Clark^  usjeui  in  the  regiment  of 
Welsh  fusieleers,  aged  93  years,  or  thereby, 
unmarried,  solemnly  sworn,  purged  of  malice, 
partial  council,  examined  and  interrogated^  De- 
poned, That  the  time  libelled,  the  deponent 
was  sent  by  the  captain  who  commanded  th» 
detachment  of  the  King's  forces  in  the  Lawn- 
mercate  to  the  place  of  execution  to  get  ordeim 
from  the  magistrates  or  the  pannel ;  and  h«F<» 
ing  gone  up  to  the  scafibld,  and  while  the  de* 
ponent  was  conM^ing  with  the  pannel,  Im 
saw  a  Ktone  thrown  at  the  executioner,  whieb 
cut  btin  in  the  nme  so  that  he  bled ;  and  about 
the  same  time,  there  was  a  stone,  about  the 
bispicss  of  the  deponent's  two  fists,  hit  the  calf 
of  the  deponent's  leg;  upon  which  the  depo- 
nent with  the  pannel  came  down  from  the 
scaffold,  anil  iliereaftcr  saw  the  pannel  movioff 
his  fuzie  in  order  to  keep  off  the  crowd, 
who  bad  by  that  time  pressed  upon  ttie  guard, 
and  drove  them  about  four  or  five  yeardfi  from 
the  place  where  they  were  posted  at  first ;  and 
thereafter  the  de|ionent  saw  captain  Porteout 
endeaiouring  to  keep  «)ff  the  mob  with  hit 
fuzie,  waving  it  to  and  again,  telling  tliem  to 
keip  off,  or  he  would  fire,  bat  that  there  Wkft 
no  flre  at  that  time :  and  the  deponent  theb 
walking  towards  the  West- b4)w,  saw  four  or 
five  of  the  soldiers  pmentin;;  thar  pieces,  and 
saw  one  of  tlicin  ndvoncc  to  the  right  where 
the  dojKKient  was  stamling,  and  fire  upon  the 
crowd  ;  which  was  the  first  sliot  the  deponent 
heard  ;  at  which  time  thu  deponent  saw  the 
puniitl  upon  his  left-hand,  about  seven  yeards 
iVoia  him ;  and  then  the  deponent  saw  two 
other  of  the  soldiers  come  up  betwixt  the  |ian- 
nei  and  the  deponent,  and  fire  in  the  air  j  and 
thereafter  heanl  four  or  five  more  shots,  which 
the  deponent  thinks  ^vas  fired  betw  ixt  the  place 
where  the  deponent  was  standing  and  the  pan« 
nel ;  and  the  deponent  during  that  time  bad 
his  eye  fixt  upon  those  whu  fired,  and  did  not 
observe  captain  Porteons  fire,  or  give  onlcrs  to 
fire ;  and  upon  the  first  shot  as  aforaaid,  the 
deponent  ubscned  a  man  drop  at  the  entry  of 
Rotnuson's  doss.  Cauta  tckntitt  patet,  AnA 
thid  is  tlM>  ti  uth  as  he  shall  answ  er  to  God. 
Sic  SubtcriUtur^         J  no.  Clark. 

Andr.  rLFrcBSR. 

Colin  Campbell  o£  Ardounick,  aged  44yean^ 
or  thereby,  married,  solemuiy  sworn,  purged 
of  malice,  partial  council,  examined  and  inter* 
rogated,  Deponed,  Tliat  at  the  time  and  place 
lil^Ued,  the  deponent  iu  a  window  from  Ifn* 
Carmichaell's  opposite  to  the  scaffold,  observed 
no  disturbance  tnl  once  the  executioner  wae 
going  up  the  ladder  to  cut  down  the  deceaail 
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WilMm ;  and  tben  mw  Mine  itonM  tinwro  «t  i 
the  exMaiivDcr,  upon  wliicbbe  relired  ;  and  w  ' 

obKirea  one  of  lie  atones  bit  liiin,  and  «air  | 
Booae  IWtai  thronu  at  tbe  g'uard,  whonere  . 
Upon  the  north  aide  (d  ibe  scaffuld  ;  and  saw 
tbe  pBDoel  making  motioD  tviib  hi*  fuzie  to 
keep  off  (be  mob;  and  afterward)  turned  to- 
wacda  tbe  foot  of  the  Bow  very  cirill^  ;  and 
tbenian  «  atane  bit  oneof  tbe  loldiera;  and 
whicb  aoldicr  tbe  deuDnentsaiTpreaent  hiifire- 
Iwib  i  and  aaw  ^ootner  alone  bit  ihe  aame  sol- 
der; and  tbereapunUieiaiil  soldier  pointed  bit 
firahwk  weatward,  and  fired  immrdiately ; 
pad  anolber  loUier  fired  immediately  oltn  huo; 
If  hicb  firinga  took  tbe  deposcnt'i  eyes  fioiu  off 
^paonel;  and  nbich  two  flritiga,  tbfilepo- 
VcM  tbioka,  «rere  Ibe  Ant  that  were  Qred  bj 
tbeaaidlwo  addiera  wbobBdsdTtnccdamoiy 
tk*  crfwj  rroin  thrir  jwrty.  Cauta  Kk»ti4 
pttel.  And  tbii  ia  thv  trutb  aa  be  abpuld  as- 
■)vw  to  God. 

Sic  Stibteribitur,         C.  Campbell. 

Akdr.  Flxtchu. 

WUliam  Meanie,  lerjeut  in  tbe  dty  guard 
of  Edisburgb,  aged  48  yeara,  or  (hereby,  mar* 
ried,  aolemnly  Bwom,  parged  of  taalio^  par- 
tial council,  eiaininea  apd  interrogated,  De- 
poned, Tbe  time  and  place  libelled,  and  abont 
tbe  time  Ibe  deoeaKed  Andrew  Wilaon  wai  col 
A)irD,'tbwe  walahbtrer*  of  atone*  thrown  at 
tbe  raard,  particularly  one  big  alone  lighted 
bciwuct  the  depoatDl  and  aeiieaDt  Fiuhj; 
above  three  pound  waigbt ;  and  that  tba  drum- 
tner  waa  cat  in  the  bead  with  a  atone,  ani  (be 
drun  alruck  with  >  •tone ;  and  thai  Alnaiider 
Hnaehcnt,  cenlJnel),  one  of  tbe  gnard,  had  hia 
'sbonlder  blade  broke  with  a  alone ;  and  that 
befitretheaeatrokaawere  giren,  tbe  deiMnent, 
tyerdarorthe  panoel,  waa  drawing  olf,  and 
forming  hia  men  in  tbe  foot  of  the  JJow ;  that 
the  panuel  gare  iba  deponent  bia  fatieiwhiob 
waa  the  fiiaie  tbe  pannel  ordinarily  carried,  to 
keep,  1* bile  he  atlended  Ibe  execution,  aad  tbe 
prayera;  wblch  Ibe  deponent  returned  lo  ihe 
paanel  again,  upon  tbe  aign'a  .being  given  to 
cut  Jown  Wilaon,  and  before  tbe  pannel  came 
,d own  from  theacaffold,  Cauia  tcUaliir  paid. 
Aoi  (bis  Is  the  truth  aa  he  ahaU  anawer  to  God. 
Sie  Suhicribilur,  WiU.i*ii  Hcane. 
J  A.  Mackenzie. 

Ataandw  CampUU,  apprentice  lo  George 
.  Young,  aurgeon In  Edinburgh,  agedlSyenra, 
or  thonby,  unmarried,  solemnly  iwom,  purged 
«f  malice,  mrltal  council,  exambed  and  inter' 
Togated,  Droned,  That  at  the  time  and  place 
lilwlted,  he  saw  aereral  sUoeB  thrown  among 
tbe  guard  after  yVilion  wag  cut  down  ;  and 
saw  two  of  the  aoldien  of  the  guard  step  aiide 
from  among  tbe  rest  and  Are ;  and  theae  were 
the  two  flnt  abota  that  he  beard.  Caittattim- 
tl^patet.  And  tbia  ia  the  truth  aa  he  ibalt  aa- 
rim  to  God. 

Sie  MachMKT,        Alkx.  CAiti>BGLL. 
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Mattheit  Bmerl,  apldier  in  the  city  guard 
of  Ediaburgh,  aged  40  years,  or  thereby, 
married,  aolemnly  sworn,  purged  of  malice, 
iwrlial  council,  examined  and  inierregated, 
deponed.  That  be  was  prevent  at  Wilion's  eze- 
CHtion  at  the  lime  libelled  ;  and  that  beforg; 
acid  after  Wilaon  was  cut  down,  there  waa  t 
great  many  atonea,  both  great  and  amal^ 
ifaroirn  among  the  guard  by  the  mob ;  that 
after  tbe  pannel,  came  down  from  tbe  acaffbld, 
he  aaw  him  ware  bis  piece  be  had  in  hii  hand, 
bot  did  no(  offer  in  present  it ;  then  he  saw  a 
soldier  atep  out  fi^jm  tlie  rest,  and  fire  bia  pieca 
b  tbe  air ;  as  likewise  two  »  ibree  suldiera 
that  fired  thereafter,  did  Ukawiae  fire  thefe 
pieces  in  iho  air ;  and  that  iheae,  who  fimi 
firat,wen  atanJing  ckwn  by  Iho  ponnel,  and 
ihe  depencnt ;  and  ibese  were  (be  flrat  abots 
be  heard  that  day  t  ud  be  beard  the  soUien 
ny,  OM  lo  anetber,  Fire,  or  wo  abail  aD  be 
knockod  down ;  and  upon  imre  atonea  beii^ 
thrown  tuaoDg  ttun,  teioral  of  them  did  first 
but  beface  that  lime  he  heard  tbe  pannel  aay  lo 
the  nldiera  twice,  Do  not  flro.  After  Iheao 
riiotB  wav  fired,  the  captain  marched  up  to- 
wards the  Bow,  and  Ibe  men  ftrilowed  him ; 
that  at  tbe  time  that  tbe  ahota  were  6red,  aa 
•fbrsaid,  Ihe  pannel  was  atandhig  at  the  foot  of 
tbe  alepa  of  tbo  •eaffi>ld,  with  his  face  towards 
the  enwe:  and  deponed,  he  was  one  of  Iboao 
thatlUlowed  the  capUio,  nor  diil  he  see  Ibe 
eaplain  fine,  aa  be  waa  going  up  the  Bow  :  that 
when  tbe  captain  was  marching  an  tbe  head  of 

did  he  M 

captain  nlum  again  towards  tbe  acaffiiM,  but 
marched  straight  on  up  to  the  town.  Covm 
tcientia  palet.  And  this  is  the  troth  as  be 
riiall  answer  to  God.    And  declared  be  cannot 

Sic  Subicribitur,  3a.  Mackenzie. 

Daxid  JUdrfi'ne,  aoldier  in  tbe  city  guard  of 
Edinburgh,  aged  40  years,  or  thereby,  marriedi 
aolemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponad. 
That  he  the  deponent  waa  one  of  tbe  party  oi 
the  city  guetd,  who  attended  the  execution  ci 
Andrew  Wilaon;  and  before  there  waa  any 
firing  he  did  hear  the  pannel  call  lo  them,  not 
to  fire  i  and  before  th«l,  the  deponent  had  hi* 
shoulder  blade  di^ointed  with  a  stroke  he  re- 
ceif  ed  upon  it  with  a  stone.  Cauta  uieuti* 
puM.  And  tliis  is  the  truth  as  be  should  an- 
swer to  Gud.    Aoddedared  he  cannot  write. 

Sie  Subicribilur,  Da.  Ebbkine. 

William  Byra,  soldier  in  the  city  guard  of 
Edinbuigh,  aged  51  years,  or  thereby,  married, 
solemaly  sworn,  purged  of  malice,  partial 
council,  examined  and  inlcrrogalcd,  deponed, 
Thai  be  waa  one  of  the  city  guard,  who  at- 
tended the  execution  of  Andrew  Wilson  ;  ftnd 
that  he  did  not  hear  captaiu  Porteous  give  anV 
onlers  to  fire ;  but  when  the  firing  happened, 
hewBsat  some  dixtance  from  the  panuel }  after 
tbe  firing  of  several  shots,  Ihe  pannel  called 
nnio  tbi  soldiers,  lo  M  iau  their  ranks,  awl 


985} 


10  GEORGfi  It. 


Trial  ofCaptiUH  ForUoutt 


[98* 


fdUow  him ;  which  aecorduigly  the  deponent 
nnd  the  reit  did ;  falling  in  grtdually  at  tb^ 
were  able ;  and  followed  him  to  the  jjpiara- 
bouse  till  tliey  were  ditmimed ;  and  lo  their 
march  np  the  Bow,  did  hear  oneahot  that  came 
from  the  rear,  but  by  whom  be  Imowi  not. 
Camsa  scUntU  patet.  And  this  is  the  troth  as 
he  ^oubl  answer  to  God. 

Sk  Subteribitur^  Wiluam  Btus. 

Da.  Erskinb. 

Jmna  Armour^  writer  to  the  signet,  aged  dO 
years  and  upwards,  married,  solemnly  sworn, 
purged  of  malice,  partial  coundr,  examined  and 
interrogated,  deponed,  I1iat  he  waa  looking 
o?er  a  window,  to  see  the  exBeotioa  of  Andrew 
Wilson ;  after  the  criminal  was  thrown  over, 
nnd  cnt  down,  be  ohserred  the  crood  of  peoole 
throwing*  stones  of  considerable  bigness,  out 
ngainst  whom  they  were  directed,  be  knew  not, 
but  they  tell  among  the.soldiers ;  upon  which 
be  beard  two  or  three  ahots,  but  from  whose 
bands  he  did  not  observe :  therenpon  there  was 
nn  intermission  for  two  or  three  minutes ;  but 
theffeafter,  when  the  pannel  with  bb  party  were 
retiring,  which  they  did  in  great  confnsum  and 
disorder,  the  croud  pursued  after  them,  renewed 
the  throwing  of  great  stones,  and  in  great 
number;  upon  which  some  of  the  oaSliers 
turned  about,  and  marohed  back,  sooM  eight  or 
ten  pacey,  still  in  disorder ;.  and  then  beard  a 
gooo  number  of  more  shots  fired ;  which  to  bis 
grief  he  saw  did  great  execution.  Cautm 
identue  patct.  And  this  ia  the  truth  ns  he 
should  answer  to  God. 

Sic  Sub9cribiiurf  James  Aexoui. 

Da.  Ebskikb. 

John  RoiterttOHt  stabler  in  the  Grass-mercate 
of  Edinburgh,  aged  30  years,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed, 
That  at  the  time  libelled,  as  he  stood  in  bis  own 
window,  in  the  Grass-mercate,  he  saw  the 
pannel  with  his  piece  in  his  hand,  moving  it  to 
and  agnin,  keeping  off  the  mob ;  and  beai3  him 
say,  Fire,  or  I  will  fire,  does  not  know  which  of 
the  two  :  that  immediately  after  this,  he  saw  a 
single  man  step  out  three  or  four  paces  before 
captain  Porteous,  and  fire  his  piece;  and  the 
deponent  venly  believed,  that  the  people  who 
fell  near  his  cioss,  goto  their  wounds  by  that 
shot ;  because  they  were  lying  in  that  place 
towards  which  the  man  seem  to  point.  De- 
poned, that  he  heard  some  firing  towards  the 
foot  of  the  Bow,  before  the  last -mentioned  shot. 
Cauia  scicntia  patet.  And  this  is  the  truth  as 
be  should  an«^wer  to  God. 

Sic  SubKribitutf         Joan  Robertson. 

Gilb.  Eliot. 

George  Hnf,  coal  grieve  to  sir  William  Baird 
of  Newby tb,  aged  46  years,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  exaniiued  snd  interrogated,  deponed. 
That  at  the  time  libelled,  he  was  in  John 
Robertson's  window  in  the  Grass-mercate; 
when  be  obotfved  the  pannel  moving  hit  piece 


to  and  again,  as  if  keeping  etf  tbt  mob;  ini 
atthesame  timebeaawoneoftbeooMicn,  m 
black-btired  man,  step  forward  befoee  the 
pannel  and  fire  bis  piece;  upon  wbieb  tb# 
pannel  turned  about  to  hun  and  jrasbed  bim 
intobisrank:  deponed.  That  be  did  not  nee  tb« 
pannel  fire  at  that  time,  or  any  other  ;  and  tbnt 
the  menb'ooed  shot  was  tbe  first  be  bannl  or 
saw  that  day.  Csmm  irienf  ur/Mifel.  Andtbis 
is  the  truth  as  be  shall  answer  to  God. 

iSic  SubicribUmr^  GionoB  Vmr. 

GaiB.EuoT. 


AlexauUr  Uteson,  town  eOosr  in  Sdin* 
burgh,  aged  40  years,  or  tbersby,  omnM^ 
solemnly  sworn,  purged  of  malice,  partial  naua" 
dl,  examined  and  interrogated,  dejioned,  T^jt 
beuig  unoo  the  scaffoU  on  tbe  14tb  of  Apiil  hit, 
when  Wilson  waa  exeeolad  ;  tbe  pnnnal  noM 
bim  to  the  magistrates,  who  were  in  Willinai 
Orr's  house,  to  know  of  them  bow  long  tlw 
criminal  ahould  yet  bang  upon  tbe  gallown  $ 
that  he  returned  to  tbe  pannel  with  the  nsagin- 
tratea  direction ;  which  waa,  that  he  abould  atill 
bang  a  quarter  of  an  hour  ;  but  before  tbe  bnlf 
of  that  ttflse  was  expired,  Wilson  wasent  down. 
Cauia 9eUnii4t'pai€t.  And  tbii  is  tbe  tnrih  at 
be  abooM  anawerto  God. 

Sic  SubKribihir^  Albz.  Tnonmu 

'  Gon.  EuoT. 

Peter  CaultiaMn^  merebant  in  Edinborgh 
aged  S6  years,  or  thereby,  married,  aolemnly 
sworn,  pnriied  of  malion,  partial  council,  ck^ 
amined  and  interrogated,  dsponed.  That  tiaM 
and  plaoe  libelkid,  and  after  the  ftiit  firing,  the 
deponent  being  standing  nnder  tbe  nortb-wesn 
comer  of  tbe  Com-mercate,  aaw  the  pnnnel 
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march  the  guard  tmder  bia  command  up  tbe 
Wesi-Bow;  and  aaw  aeveral  of  tbe  asar  of  that 
guard  fire  upon  the  people  amemfaied  at  the 
execution;  and  at  the  same  time  obaervnd^ 
that  the  pannel  was  within  the  first  turn  of  the 
West  Bow,  and  so  out  of  the  deponent's  view. 
Causa  tdemtia  patet.  And  tbia  ia  tbe  troth  an 
he  abould  answer  to  God. 

Sic  SubscribitUTf         Prr.  Couunomr. 

Andb.  Flrcoib. 

J(^  Kennedy^  surgeon  in  Edinburgh,  aged 
50  yeara,  or  thereby,  married,  solemnly  sworoL 
purged  of  malice,  partial  council,  examined 
and  interrogated,  deponed,  That  aome  abort 
time  after  the  execution  of  Andrew  Wilson,  in 
April  last,  the  deponent  attended  the  persons  of 
the  town  guard  after-mentioned,  vis.  Alexander 
Mushet,  soldier,  the  spine  of  whose  sbonlder- 
bone  was  crushed,  and  Alexander  BrakI,  aoldierp 
who  had  a  contusion  in  his  right  foot ;  botb 
which  persons  informed  the  deponent,  that  they 
received  these  hurta  at  the  execution  of  the  said 
Andrew  Wilson  ;  and  that  the  last  mentioned 
person  is  Ume  to  this  day.  Cmum  tcientim 
patet^  the  deponent  waa  employed  to  wait 
upon  the  saim  persons.  And  this  is  tbe  tmth 
as  he  should  answer  lo  God. 

Sic  Sv^fcn'MfnTy  John  KxifNiiir. 
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The  tM^  Jnitiea  Clerk  ud  Commic- 
•ioncn  or  JaatioKj,  onbincd  Uw  9mhz»  to  in- 
doM  inslutljp  ia  ■  raoin  prefMrad  fiir  tbem  in- 
tbe  EvcbcqflOT,  uid  retnra  their  Tfrdiet  in  A« 
Old  Court  Houfeto-mofTow  Btfixir  o'clock  at 
b%(m;  uadtbeliaiilfiftcm  tobettaon  prMMH; 
Mcb  pmsok  Dnder  the  pain  of  k<r  }  and  the 
pund  to  be  carried  back  to  priMik 

Cuiu  JntTKUUM,  B.  D.  N.  Befk,  tanta  in 
PiMmm  Baiin  ^  Edinborgo,  Tifeania 
die  Sbuii  Jnhi,fil  illeaano  aoptinMaiennio 
trlgMimo  antto,  per  Hooonlwa  Tiros 
Andrcam  Fletcher  da  Hiltoa,  Jaaliciariniii 
Clerioam,  DaminnB  Jacobvm  Hadconaie 
4e  R*;«tottB,  Hasiatram  Dandem  Ers- 
kiiMdeDaiiiDaiBiiiOBOaalteruiDpriBrl' 
da  Nawkall,  «l  OiHwrtuin  EKot  da  Hmtu, 
ii,dict.  8.  D.N. 


Curia  Ifgi**"**^  ^ftrfliatfr 

V  Parttatit,  lately  odd  of  the  eipfaia 
anta  ot*  the  dtj  guard,  panocl,  iodicted 
apJaecuacd  atintberorniar  SadeniDti. 

TIm  panona  who  paat  npon  Ibe  aaua  of 
Ibeaaid  Jobo  Ponao«a,relDmed.lbeir  verdkl 
iBpreaeiMiBflhe«idakrdf:  irliereot' the  tenor 
faUowaa: 

EnnuDBaH,  Ja!y  30,  1730. 

tWabora  aMiaa  bating  iochiHd,  did  choice 

idr  Jota  la|lia  oT  CramoiMl  lo  ba  their  cbae- 

"u-j  and  Janee  ~ 


A.  D.  17M 
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Bdiab 


•  OaTidion,  bookaftler   i 


can  Fotbaa  of  CoUmMm,  etq.  bit  nuyoty's 
AdtaoM  fbr  bb  bighneM  intereit  agiinM  Johu 
Foitcoaa,  late  dm  of  the  captain  lieutenaau 
•fiba  dty  piard  ofBdiobarab,  paooel,  with 
tbatofdjuctice  cicrfc,  and  lordi  wamiMMaer^ 
of  joaticiar)',  tbeir  ioieriai|Ditor  tliereapon  ; 
and  depoahiooa  of  the  iritocaaea  adducad  fbr 
pmrin^  ibereDf:  ttio  paeoel'a  oira  judicial 
coDfeMMB.and  depoaitiooa  of  ibo  frilncMei  ad- 
duced fbr  tbeuid  Juha  Pofteout,  panad,  bis 
CWUlpalioa:  ihey  dl  in  one  (aice  fand  it 
prareo,  Tbattbe  aaid  John  Porteoui,  paonr). 
fired  a  gun  amoug  the  people,  aaKmbled,  :it 
the  place  of  execution,  aod  time  tibdied.  An 
alto,  Ibat  be  gave  ordcn  to  the  addieia  ondFi- 
bis  cainiBaiid  tu  fire ;  aod  upon  hiaaudlhdr 
ao  Stiog,  the  peraona  mentioned  ia  the  indict- 
ment net«  fcilkd  and  wouoded.  And  ftnd  it 
proTcn,  that  Iba  paiind  and  hia  guard  were 
attacked  aad  beat  by  aereral  atoaa  of  a  eooii- 
deiabk  bigsen,  thrown  aokongBt  them  by  the 
■ultitade  ;  wbercbj  aevcral  of  tlie  aotdiers 
vcre  bruised  and  woaoiM.  In  witiiaea  where- 
of  our  said  ehaoceOor  and  dark,  in  our  name, 
bare  aubacribed  Ibdr  prearats,  day  and  place 


VW  Unl /DMiii  detfc  aad  lisrdf  OoBiiif - 


dpnen  of  Josliaary,  hariiig  coDtnlered  tie  ri_ 

diet  of  aadsa  retaroed  against  John  Pbrleou* 

'  pannd  of  this  dale,  they  in  respect  Ibeieef,  bj 

the  iDDnIb  of  John  Dalttfeiah,  denpalrr  of eonrt, 

dacMnedand  a^ptdged  the  said  Jolin  Parleooa, 

to  be  taken  from  the  Totbooth  of  Edinburrii, 

npon  Wednesday  the  81b  day  of  September 

I  next  to  coma,  to  the  Graia-meicate  of  Edin^ 

bargb,   the   cotnmon  place   of  ezecntion  of 

the  said  bnrgb,  betwixt  the  hours  of  two  ami 

fbur  of  the  dock  of  the  aflemoen  of  the  taid 

day,  and  there  to  he  banged  by  the  neck  upoa 

aipbbat,  by  thehandaof  the  asecntiDiier, uir* 

til  ha  be  dead  *,   and  ordabed  dl  hia  esoreabla 

gooda  and  gear  to  be  cadieat  and  inbrought  l» 

bit  nugaaty's  aaa,  which  was  prenonncad  fbr 

doom,    Ac  JatscriMtar,         Amo.  FLncnn. 

Ji.  HicaBana. 

Da.   EasBiitB.  ' 

Wi.  Pbibow, 

OiLB.  ELKn*. 

lite  priaener  bdiv  thus  ordered  for  execg-* 

tion,  presented  the  folloaiog  Petition  lo  bar 

m^eily : 

To'SerHostExeellentHsjeaty, 

QU££N  CAROLINE. 
Oojiuiah  or  THUK  Ruun ; 
Thomoat  faDmblePrrmoNof  John  PoR-. 
Team,    Istfe  capUiD-lioutenaDi  of  Um 
City-gaanI  of  Edinbufgb  ;  now  imder 
sentence  of  death : 
Sliewetfa; 

That  a  certain  person  naroetl  Andrew  Wit- 
son,  being  conricted  in  the  High  Court  of 
Justiciary  of  Scotland,  for  a  robbery  of  the 
public  money,  committed  on  tlie  higb-way, 
was  aentenced  to  death  for  that  offence  ;  and  it 
bdng  apprehended,  the  populace  would  rescue 
the  said  offender,  or  commit  some  outrage  at 
his  eiFCUtjon,  your  petitioner  via*  appoiniHl  by 
tlie  magistrates  of  the  uid  city,  to  attend  ludh 
execution  with  s  detacbmeDl  oflbe  city-guird, 
with  orders  to  see  the  tame  duly  eieculKl,  and 
to.  suppress  any  tumults  Ibst  might  happen 
upon  that  occision  :  aod,  for  Ibat  end,  the  said 
detachment  had  powder  aod  bdl  ddirered  to 
them  out  of  the  cily  magusine. 

That,  while  the  taid  offender  was  hangiDg 
upon  the  gibbet,  the  populace  began  to  intiat 
to  hare  hia  body  cut  down,  before  the  magis- 
trates lisd  given  orders  for  that  purpose ;  and 
your  petitipuer  hating  no  authority  to  conaent 
thereto,  without  such  orders,  they  threatned  to 
cut  him  down  by  force  ;  and,  in  order  lO  to  do, 
cnuded  in  great  numbers  upon  your  pe^tioner 
and  hia  men,  and  did  actually  assault  them 
wiib  large  stnnet,  by  which  aereral  of  the 
detaL-bmeiil  were  hurt  and  wounded. 

That,  during  this  tumult,  ditera  of  the  said 
lietachment,  without  order  fruin  your  peti- 
tioner, nnfbitnnately  fired  upon  the  multitode, 
wberdiy  teteni  peiaona  were  killed,  anft 
others  wounded. 

Tkat  joiir  pdilioiKr,  after  harlDf  tiitd  U» 
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utmott  coJeavouri  to  mlraiD  such  fiiiiifr  by 
Lis  inen,  perciiviag tbeni  to  ruo  into conf usiou, 
and  to  act  without  orders,  drew  tliem  ofT  as  fast 
as  possible  u>  the  gnard  ;  aiid  cenimitted  such 
as  he  su<iiK.'cie<l  to  have  fired,  to  the  custody 
of' the  (^uanl,  together  with  their  pieces,  which 
be  ordereil  to  be  kept  for  inspectioo,  io  the 
W9Xi\t  oondition  as  they  were  then  in. 

That  your  petitioner  being  accused  of  baTiog 
LiiitStilf  tired  upon  the  multitude  on  this  ucca- 
aiou,  aud  also  of  having  ordered  the  detach- 
ment to  fire,  without  any  just  or  reasonable 
cautte,  your  petitioner  was  put  upon  his  trial  in 
the  High  Court  of  Jiuticiary  aforesaid,  fur  the 
•aid  supposed  oflfenoe,  and  the  jurj^  empau- 
iielled  to  try  your  jtetitionvr,  by  tlieir  verdict, 
louod,  That  it  was  proved,  that  your  poti- 
liooer  bad  fired  a  gun,  and  also  had  given 
orders  to  the  delachtneiit  and  gnanl  under  his 
cnmniand,  to  fire  u|ion  the  inuUilude  so  assem- 
bled; from  which  Hriiinr,  either  of  your  peti- 
tioner, or  of  the  detachment  of  gusnl  under 
his  comraind,  by  his  order,  the  several  |N*r- 
soiis  s|wci(itd  ill  the  indictment  a:;.*iiust  Siim, 
were  rrs|ir«*iivi-iy  killetl  and  wciunded.  Aud 
also  found  it  pi  010.1,  that  the  uiob  assembled  at 
the  execution  ulbtx^aid,  did  invade  and  attack 
your  pciiiioticr,  and  the  detachment  of  guard 
uudtT  his  comoiund,  with  stoues,  of  a  consi- 
dcrubL  bigiH'ss,  whrrchy  several  of  the  men  of 
.tbfl  guard  were  bruised  and  wounded. 

Lpoii  which  vcrdiL't  returned  hy  the  jury, 
the  i 'out  t  d«*C4;rucd  uad  adjudg«  d  your  peti- 
tioner to  be  hani^cd  .upou  a  gibbet,  upon  the 
eighth  day  of  September  next. 

*Th:it  thouq^h  your  |>ctitionGr  is  sonsiUe  of 
that  deference  and  rcbpect  that  is  due  to  tlie 
vcr.litrt  of  a  Druish  jury,  yet  he  humbly  begs 
ItAVti  to  renresont  to  your  roust  excellent  ma- 
jesty, the  rollowin;;  circumEtancrs  as  they  ap- 
peared upon  his  tri<i1 ;  to  wit.  That  the  evi- 
dence against  your  petitioner,  as  to  his  having 
fired,  or  given  orders  to  fire,  was  very  contra- 
dic'iury  and  inconsistent ;  for  though  some  of 
the  wit  hisses  deposed,  that  your  petitioner 
fired  tlic  first  shot,  yet  they  differed  extremely 
as  to  }uur  petitioner's  situation,  at  the  time  he 
is  ulledged  to  have  so  fired,  as  well  as  in  other 
circumsiuuces ;  some  phu:ing  him  at  one  corner, 
and  oih«'rs  at  a  quite  opposite  corner  of  the 
scafTold :  some  alledging  toat  none  of  the  sol- 
diers were  then  near  your  petitioner,  and  that 
110  other  slints  were  tired  at  that  time  ;  while 
otlieis  describe  your  petitioner  as  encompassed 
with  so! (tiers,  aud  say,  that  several  shots  were 
'fired  iustautly  upon  your  petitioner's  firiug 
such  first  shut ;  and  some  agree,  that  the  first 
shot  was  not  fired  by  your  petitioner,  but  by  a 
ceutinel  of  the  guard,  who  was  close  by  your 
petitioner. 

Whereas,  a  great  many  persons,  of  un- 
doubted credit  and  veracity,  produced  on  the 
part  of  vour  petitioner,  expressly  swore,  that 
during  the  whole  time  of  the  firing,  (which 
•oiitioued  aliout  four  or  five  minutes)  they  took 
vzact  notice  of  your  petitioner's  behaviour  and 
•OAdtictyaiuiaoQhl  not  observe  thai  he  find  at 


all ;  but  that,  upon  the  mob's  preving  se- 
verely upon  your  uetitioner  sud  his  meo,  and 
pelting  them,  witli  large  stones,  your  peti* 
tioner  called  aloud  to  keep  oflf,  otherwise  ht 
would  fire ;  and  that  npoD  your  petitioner's  poinl- 
ing  his  piece,  b  order  to  intimidate  the  mob,  a 
centinel  of  the  guard,  (uiikoown  to  the  wit- 
nesses) advanced  from  behind  yonr  petitioner, 
and  fired  the  first  shot,  upon  whicd  one  of  the 
multitude  fell  to  the  ground:  from  which  ex* 
ample,  they  supiioseti,  several  others  fired  ; 
by  means  whereof,  the  several  persoa^  in  the 
indictment  mentioned,  were  either  killetl  or 
wounded. 

And  as  a  farther  circumstance,  to  shew  that 
your  petitioner  did  not  fire,  it  was  proved,  that 
upon  his  return  from  the  execution,  your  pe- 
titioner went  directly  of  his  own  accord  to  the 
uagfistrates,  who  examined  his  piece,  and 
found  the  same  loaded,  and  in  such  conditioBy 
that  they  agreed  and  were  satisfied,  it  had  nol 
been  fired  ;  and  the  .aerjeant  of  the  detach- 
ment attested,  that  your  petitioner  having  deli- 
vered his  piece  to  the  deponent  to  keep,  wjiile 
your  petitioner  attended  tho  devotions  at  the 
execution,  the  deponent  restored  the  aaBO 
again  to  your  petitioner,  just  before  your 
petitioner  descended  from  the  scaffold,  Wiiidi 
IS  a  strong  cireurostance  to  shew  that  voar 
petitioner  must  have  fired  his  own  piece,  if  ht 
had  fired  at  all. 

Your  petitioner  also  begs  leave  hnroUy  ta 
observe,  that  when  a  band  of  armed  neo 
are  together,  and  some  of  them  fire,  it  is  Teiy 
difficult,  especially  for  those  at  a  distanca,  la 
discriminate  the  persons  that  actually  fiiad; 
and  your  petitioner  is  in  charity  led  to  ha- 
lieve,  that  the  circumstance  of  your  petitioner^ 
levelling  his  piece,  and  thrcatning  to  fire,  at> 
tended  with  that  of  the  centinel's  having  fired 
just  behind  your  petitioner,  may  have  iiidnoed 
some  unwary  persons,  in  tlie  beat  of  popular 
fury  and  resentment,  to  be  too  positive  in  tha 
assertion  of  facts,  in  their  nature  dubious  aud 
uncertain. 

And  as  to  your  petitioner's  having  giren 
orders  to  the  men  to  fire,  though  two  or  three 
persons  gave  evidence  against  your  petitioner 
as  to  that  fact,  yet  neither  did  they  agrae 
touching  the  place  where  your  petitiouer  waa 
standing,  nor  in  the  form  of  wonls  protended 
to  be  used  by  your  petitioner  in  the  giving 
thereof.  Whereas  it  was  deposed  by  n  great 
number,  particularly  of  the  sohliers,  who  weia 
chme  by  your  petitioner  during  the  whole  tine 
of  tlie  fray,  that  they  oould  not  obeerre  that 
your  petitioner  gave  any  auch  orders ;  but  en 
the  contrary,  that  he  called  aloud  to  the  mea, 
Don't  fire,  and  that  he  pushed  back  the  man 
that  fired  the  first  shot  into  his  rank,  (which 
shews  that  your  petitioner  did  not  approfe 
thereof;)  that  he  urew  off  the  men  as  iiut  as 
he  could  ;  and  that  being  pursued  and  |ieUed 
by  the  populace,  divers. in  the  rear  turned 
about  and  -firM,  When  your  petitioner  was  at 
such  distance,  that  he  could  not  possibly  be 
privy  or  coBfentiDg  ibercto. 


MS]  f»  Harm. 

It  «»  likcwiK  obserred  at  the  trial,  uid  nol 
Coiitradicletl,  tliftt  apoa  many  former  occaaiima 
of  tjmalff,  vhen  your  pelilioner  with  the 
guard  halh  be«n  ordered  lo  quell  the  sane, 
your  peiitiooer  had  bore  great  iuultt  Trnm  the 
populace,  ercn  to  the  danger  of  bi«  life,  with- 
out firipg,  or  orderiag  hU  men  ta  fire,  and  that 
In  caiea  where  he  would  hate  been  well  jua- 
lified  by  the  law  in  doing  either. 

So  that  upon  the  whole,  ai  your  pelitioDer 
halh  the  inirard  satisfaction  of  being  con- 
Kion*  to  blaiaeir  of  hi«  Innocence  of  the  fiicta 
diBived  againit  him,  bo  be  humbly  appre- 
hea&t  that  the  eHdence  adduced  toproTcIhe 
■Mne,  wheu  comparen  with  your  pelilioner't 
defence,  will  not  appear  to  lie  certain  or  con- 
flutire. 

But  in  caie  your  petitioner  had  been  gnilty 
^her  of  firing,  or  ordering  his  men  to  fire, 
Upon  the  oceatlon  aforeMid,  yoor  petitioner 
DMrt  baiubly  intreats  your  m^jeity  to  coDiider, 
(bat  your  petitioner  wat  in  the  exeteiae  of  ■ 
tmtt  delqir*-*  '-  •■'-•  ••- 
Iherity -,  U 
UnlaWfiilly 
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lenimo  •eptingentMaio  trtgarinio  sexto, 
per  Honofahiles  Vfroa,  Andream  Fletehdt 
da  Milton,  Justiejarimn  Clencom,  Do" 
minoe  Jacobaro  Mackencie  de  Royatmra, 
Gaaltemm  Pringle  de  Newall,  Commia- 
aionarios  Janiclarje  dicti  &  D.  N,  Rc^. 
Curia  lagitlimS  afFirmata. 
The  will  day  the  Lord  Joiltoe  Clerk  ileli-. 
vered   a  letter  from  hta  graoa  tbo  ttulca  of 
Newoaallft,  oaeofhia  nugealy'a  prindpal  w- 
cretariea  of  stale,  whereof  the  tenor  follows  : 
WkiUhtll,  Avjguti  SS,  17M. 
My  lordi,  appKcadcn  baying  heea 
her  majeaty  in  the  behalh  of  John  I 
lain  captain  lieutei 


of  John  PoRewta. 
of  the  eily  guard  elT 


pttlace,  and  ditera  of  hi* 
ud  Ef,  in  (he  case 


e  of  sncb  an  iaioh  apon  the 
]a*i,  vonr  petitioner  had  proceeded  to  repel 
fbree  by  force,  your  peiitwner  humbly  begs 
lekve  to  obaerre,  that  thoogh  he  ahouid  look 
Ikaek  with  the  utmost  sorrow  Upon  so  filial  an 
CK&t,  yet  he  humUy  hopes,  that  the  provuca- 
ttn  and  a^retilon  aforeaaid,  would  be  con- 
sidered by  your  moat  excellent  mojeaty,  in 
yonr  prol'ountl  wisdom,  as  a  grtAt  rktenuation 
of  an  offence,  which  conld  not  be  supposed 
la  he  atiuided  with  any  prepense  matit 


no  hnowledre ;  aud  that  your  petitioner 
iDKd  a  proper  olgect  of  the  royal 


would  he  deei 


ya«r  peiin'ooer,  against  persona  of  whom  he 

won! 
^emency. 

Your  petiiioBeT  tberefore  most  humbly 
pta^B  your  moat  excellent  loajesly,  to  take  your 
petilioner's  unfortunate  case  into  your  royal  i 
COQsideratton  ;  and  to  extend  that  mercy  and 
eanpassiun  to  yoor  petitioner,  by  which  your 
inajesly,  adomed  witlk  all  exeellent  and 
prineefy  qualities,  is  so  remarkably  dislin- 
guished ;  and  that  your  majesty  will  be  grm- 
ciaosty  pleased  lo  issue  your  royal  warrant 
ftf  your  petitioner's  paideo.  And  your  peii- 
timer,  whoaedoly  hatb  hitherto  remtered  him, 
M  all  oocaaioaa,  moat  uealoody  attached  to 
Imb  mqesly,  and  our  bappyoooetituiiDn,  wiH, 
ftnm  (be  adutiooal  bosd  of  the  most  powerful 
gratibida,  devote  that  life  to  the  service^  of  bis 
MNst  ascellent  HMfiealy,  and  bis  illuslrioD* 
faeoM,  which  be  shall  eiyay  as  the  fruit  of 
yosr  v^es^'s  deaaeaey  and  grace. 

Ber  raajestjr  was  pleased  so  far  to  csoapty 

with  this    PeiiiioD,  as  m  grant  %  r^tiefe, 
arbioti  was  signified  as  fallowa  i 

Cmu  JuBTicuKia  8.  D.  N.  Regit  tenta  in 
NoTO  Sesaionis  Domo  Dnrgi  de  Edin- 
kBige,  Tenio  Die  Slnsis  Septcmbris  Sltl- 


Edinbuigb,  a  priaonar  under  senieaoe  of  death' 
in  the  gaol  of  that  city  ;  I  am  cemmauded  t* 
signiQiU  yo«r  hndahipslier  majesty's  plea- 
BBre,UBt  the  ezeciHioD  of  the  sentence  pre- 
Dodnced  against  the  said  John  E*DrteMiB,  1m 
respited  for  rix  weeks  IVom  the  time  appoblcri 
for  his  cseeolioD.  1  am,  my  lords,  y«ur 
lordships  most  obedietit  hnmlila  serTsnt. 

Sic  SubterilHlur,         Hollss  Nkwcastu. 

directed  on  the  back  thus:    "To  tberigbt 

hou.  the  Lord  Justice  General,  JuBiice  Clerk, 

and  other  Lotds  of  the  Justiciary  at  Edia* 

Tbercafter,  the  said  lords  gare  thttr  war- 
rand  lo  the  magislrata  of  Edinburgh,  fbr  stop- 
ping the  aaid  executioa,  whereof  the  tenor  ful* 
lews :  By  Die  right  honourahle  the  Lord  Jus* 
tiee  Clerk,  the  Lords  ConttnissiotierB  ti  Jus. 
tidary:  Whereas  her  majesty,  guardian  of  lb« 
kingdomc,  has  been  gracieualy  pleased  by  a 
letter  signed  by  his  grace  (he  duke  of  New^ 
eaaile,  one  of  biamajerties  prinoipal  secretaiiaa 
of  state,  to  aigiufie  ber  pleasure  to  ua,  that  tfa* 
sentence  ofdeaifa  pronounced  sgaimitJobu  Par- 
teoui,  late  captain  lieutenant  of  ibe  City  Onard 
of  Edinburgh,  presejit  prisoner  in  the  Totbootk 
of  Ediahurgh,  which  was  (o  bate  been  execula 
upon  him,  upon  tlie  eighth  day  of  Spptember 
instant,  be  raitited  for  six  weeks  from  the  (ibm 
appfflnted  for  nis  execntion :  Tbese  (herefore, 
in  obedience  to  her  Ukajettie's  commands,  dts« 
charge  and  prekihite  the  TOgiBtrat*  of  Edia- 
burf^  and  all  other  officers  of  the  law,  fniin 
putting  the  foneid  sestence  ef  death  in  exeou- 
tion,  opoa  the  auid  Join  PortoMB,  till  the  30lli 
of  Octeber  next  to  oene;    on  which  day  tW 


^tnred  and  erdained  to,  put  U 

of  deatk  in  exccaiion,  upon  the  aaid  John  Por- 

teouB  in  oil  peiMs,  as  they  will  be  answcraUe. 

Giren  at  EdadMWgh,  tha  Sd  day  of  baptember 

1736year». 

.Sic  S^iicriiitur,  Am.  Faxrcwu, 

'     Ja.  JIllCKBHZW. 

Wa.Pu[i^x.      . 

{[Extracted  fiirtli  of  die  Boobl  or  AJjouniaL 
upon  this  and  the  preceding  one  bvn^vd  and 
twenty  lour  pages.      By  me  John  DaTidsoDj 


JOBH  DanoMii,  CUrt.] 
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But  the  populace  being  greatly  displcated 
with  this  favour  tbewn  to  capUm  Porteoua, 
against  Whom  tliey  were  migbtily  inccnseil, 
audaciouily  took  upon  them  to  execute  the 
aeotenoe  ihemselTea.  Acconiinglv  on  Tuettlajr, 
8ept«mherthe7tb,  about  10  o'clock  at  uight, 
(being  the  night  preoeding  the  day,  which  had 
been  appointed  by  the  Court  for  his  execution,) 
■otne  men  by  surprise  entered  the  city,  seized 
all  the  fire-arms,  battle-axes,  and  tlie  drums 
belonging  to  the  City  Guards.  The  mob  in  a 
few  ninntcs  locked  and  secured  all  the  city 
gates,  and  with  drums  beat  an  alarm,  then  at* 
tempted  to  force  open  with  hammers  and  other 
instruments  the  prison  door;  hot  these  fatlingi 
they  set  fire  to  it,  and  burnt  it.  When  they 
entered  tlie  prison,  they  called  unon  the  under- 
keener,  who  was  within,  and  made  him  open  the 
double  locks  of  the  apartment  where  ^ptain 
Porteons  was  ;  it  bad  also  a  bolt  withm,  but 
was  not  bolted,  so  they  had  ready  accees.  He 
begged  they  would  spare  him  till  next  afier- 
■oon ;  but  they  refuLed  his  request,  and  im- 
mcdiatety  hurried  him  away,  which  was  about 
tleren  o'clock.  When  brought  out  of  prison, 
he  was  heard  to  cry.  They  then  marched  out 
with  lighted  torches  before  them :  In  their 
way  to  the  Grass -market,  passing  by  a  barber's 
■ign-post,  some  called  out  to  hang  him  up 
there :  but  it  was  resolved  to  hang  him  where 
the  murder  was  committed ;  so  tliey  proceeded 
to  the  place  that  the  gallows  used  to  be  fixed  for 
execution,  where  he  was  about  a  qiiartf:r  of  an 
hour  till  they  upeneii  a  shop  and  brought  out  a 
rope,  one  end  of  which  they  threw  over  a  sign- 
post, about  90  foot  high,  belonging  to  a  dyer  in 
the  High-street,  near  the  ordinary  plaM  of  exe- 
cution. He  desiriMi  some  time  to  prepare  for 
ileatb ;  but  they  answered.  They  would  alk>w 
him  no  more  than  those  who  were  shot.  They 
Uicn  nulled  him  up  in  the  dress  in  which  they 
fouoQ  him,  viz.  a  night-gown  and  cap.  He  hav- 
ing his  hands  loosed,  fixed  them  'twixt  his  neck 
and  the  rope,  whereupon  one  with  a  battle -ax 
■truck  towards  bis  hands.  They  then  let  him 
down,  and  having  on  two  shirts,  thev  wrapped 
one  of  them  about  his  face,  and  tied  his  anns 
with  his  nightpgown;  then  pulled  him  up 
again,  where  he  hong  next  mornuig  till  day- 
light. When  he  was  cut  down,  and  carried 
to  the  Grey- Friers  church,  upon  inspecting  bis 
body,  it  appeared  his  left  shoulder  was  wound- 
ad,  bis  back  discoloured,  and  his  neck  broke. 

It  was  observed,  that  this  mob  was  under  a 
stricter  concert  and  better  conducted  than 
usual ;  for  as  marching  alonr  to  the  execution, 
Pdrteous  observing  a  gentfeman  of  his  ac- 
quaintance, he  gave  him  a  purse  of  93  guineas, 
which  he  desired  might  be  delivered  to  bis  bro- 
ther. Thay  left  the  prison  doors  open,  and  li- 
berty to  the  prisoners  to  make  their  escape ; 
and  after  the  execution  was  over,  they  left  the 
arms  and  druma  on  the  place  of  execution, 
where  they  were  found  the  next  morning. 
During  the  tumult,  parties  of  armed  men, 
with  drums,  patroled  in  the  different  streets,  to 
pr«f«Dt  any  aiirpriac  from  the  king's  forces. 


quartered  in  the  suburbs.    After  ihe^executioa 

was  over,  they  went  to  the  lord  provoit's  house, 

I  and  told  him  they  were  satisfied,  and  so  dis- 

!  roiwe«l,  without  offering  any  other  violence. 

There  is  one  further  circumstance,  that  in 

order  to  supply  the  want  of  clergymen,  tbejr 

ordered  two  of  the  gravest  of  their  number  to 

exhort  him,  as  he  went  to  the  place  of  cxa« 

Gution. 


The  following  account  of  the  ezecaticB  af 
Wilson,  and  of  the  putting  to  death  of  captain 
Porteous,  is  given  in  the  Historical  Cbnmida 
uf  the  Gentleman's  Ma^lzioe  of  April  and  Sep- 
tember 1736: 

"  Thurtday^  April  15. 

'<  One  Wilson  was  hangrd  at  Edinbarw h  Ibr 
robbing  collector  Stark.  He  having  maide  aa 
attempt  to  break  prison,  and  hia  comrade  hav- 
ing actually  got  off,  the  magistrates  bad  tba 
city  guards,  and  the  Webh  fusiliers '  under 
arms  during  execution,  which  was  performed 
without  disturbance;  but  on  the  hangman'^ 
cutting  down  the  corpse  (the  magistrates  being 
withdrawn)  the  boys  threw,  as  usual,  soma 
dirt  and  stoney,  which  falling  among  the  city 
guard,  captain  Porteons  fired,  and  ordered  hu 
men  to  fire ;  whereupon  above  90  persons  wara 
wounded,  6  or  7  killed,  one  shot  through  tba 
head  at  a  window  op  two  pair  of  ataira.  The 
captain  and  several  of  bis  men  were  after  com* 
mitted  to  prison." 

<<  Tuuiay^  Septmher  7. 

*'  Betwixt  nine  and  ten  at  night,  a  body  of 
men  entered  the  west  port  of  Edinbuigb, 
seized  the  drum,  beat  to  arms,  and  calling  out. 
Here!  All  those  who  dare  avenge  innoceot 
blood !  were  instantly  attended  by  a  numerous 
crowd.  Then  they  seized  and  shut  up  the 
city  gates,  and  posted  guards  at  each,  to  pre- 
vent surprize  by  the  king's  forces,  while  ano- 
ther detachment  disariued  the  city  guanas,  and 
advanced  immediately  to  the  TolbooUi  or  prison, 
where  not  being  able  to  break  the  door  with 
hammers,  &c.  they  set  it  on  fire,  but  at  tlia 
same  time  provided  water  to  keep  the  flama 
within  due  hounds.  Before  the  outer  door  was 
near  burnt  down  several  rushed  through  the 
flames  and  obliged  the  kee|ier  to  open  the  inner 
door,  and  going  into  captain  Purteou8*s  apart* 
ment,  callH,  \Yhere  is  the  bugfpir  Porteous  f 
Who  said,  I'm  here,  what  is  it  you  are  to  da 
with  me  P  To  which  he  was  answered,  Wa 
are  to  carry  you  to  the  place  where  you  shed  so 
much  innocent  blood,  and  bang  you.  He  made 
some  resistance,  but  was  soon  overcome,  for 
while  some  set  the  whole  p  isouers  at  liberty, 
others  caught  him  by  the  le^^  and  dragged 
him  down  stairs,  and  then  led  him  to  the  Grass- 
market,  where  they  agreed  to  hang  him  with- 
out further  ceremony  ;  accordingly,  taking  a 
coil  of  rope  from  a  shop,  they  put  one  end  of  it 
about  his  neck,  aud  fluug  the  other  end  over  a 
dj  er's  cnws  post  or  gallows,  and  drew  hiqi  op  i 
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bot  baTing  got  bis  hands  to  the  rope,  they  let 
bim  dowD  and  tied  them,  and  drawed  him  up 
again,  bat  obser?ing  what  an  indecent  sight  he 
was  witblat  any  co.?ering  of  er  his  face,  they 
let  bim  down  a  second  time,  and  pulled  off 
OD(B  of  the  two  shirts  he  had  on  and  wrapped  it 
abbot  his  l^ad,  and  hauled  him  up  a  third 
time  with  loud  husza  and  a  ruffof  tiie  drum. 
After  he  had  hung  till  supposed  to  be  dead,  they 
Bailed  the  rope  to  the  post,  then  formally  salut- 
ing one  another,  ground^l  their  arms,  and  on 
the  other  ruff  of -the  drum  retired  out  of  town. 
Nothing  of  this  kind  was  ever  so  boldly  at- 
timipted,  or  so  successfully  executed,  all  in  the 
apace  of  two  hours,  after  which  every  thing 
was  quiet.  The  magistrates  endea?oured  to 
Bretent  their  design,  but  were  attacked  and 
4rivea  away.  Next  roominji^  at  four  when  the 
captain  was  tafceu  down,  his  neck  was  broke, 
his  arm  wounded,  and  his  hack  and  head 
braised. 

*Mn  what  we  meniioaed  last  month,  with  re- 
lation  to  the  ototuing  this  unfortunate  man's 
veprieve,  there  was  a  small  mistake ;  several 
persons  of  qualiur  and  distinction  did  apply  to 
her  majesty,  in  favour  of  the  captain,  but  we 
are  assured  the  inagistrates  of  Edinburgh  did 
not^  la  the  least  interest  themselves  in  that  mat- 
ter ;  and  no^  doubt  they  had  their  reasons ; 
wice  this  is  not  the  only  instance  of  the  popu- 


lace of  that  dty,  putting  into  action  the  brave 
but  unforffiving  principle  couched  under  the 
motto  of  their  nation.  Nemo  me  impune  lactuitm 
To  mention  one:  in  the  beginning  of  Q.  Anne's 
reign,  when  the  earl.  8e4neld  was  chancellor, 
oneGreen  [See  his  Case,  vol.  U,p.  1199,  in  this 
Collection^  was  condemned  for  the  murder  of 
captain  wddleton,  and  the  council  in  Edin- 
burgh ordered  him  to  be  reprieved,  which  the 
moo  hearing,  when  the  earl  came  out  of  the 
council,  thejr  broke  and  overturned  his  coach, 
and  greatly  msulted  the  earl,  and  obliged  him 
to  go  back  to  the  council  and  get  the  reprieve 
chuiged  into  an  order  for  his  execution,  and  ha 
was  executed  accordingly. ' 

*<  About  14  persons  were  taken  into  custody 
the  next  day  on  account  of  this  riot,  but  no  evi- 
dence appearing  against  them,  11  were  sooa 
dischargedy  and  the  others  not  long  after." 

<<  Saturday,  September  S5. 

<'  A  proclamation  was  published,  offering  a 
reward  of  SOO/.  and  his  majesty's  pardon,  to 
the  discoverers  of  any  person  concerned  in  the 
murder  of  captain  Porteous,  and  for  every  per* 
son  so  discovered  and  convicted  300/." 

From  the  violence  oopimitted  uponPorteoof, 
arose  the  following  Case. 


499.  The  Trial*  of  William  Maclauchlan^  for  Mobbing,  Murder, 
and  other  Crimes :  10  Geouge  IL  a.  d.  1737.  [Maclaurin's 
Arguments  and  Decisions.] 


The  Indictment  was  as  follows:  "That 
whereas  by  the  law  of  God,  the  common  law, 
the  municipal  laws  and  practice  of  this  king- 
dom, and  the  laws  of  all  other  well-governed 
realms,  privy  conspiracies,  to  raise,  procure  and 
move,  and  the  raising,  procuring,  or  moving, 
aeditious  commotions  of  the  people  mobs  or  tu- 
mults, in  violation  of  the  laws  repose  and  tran- 
quillity of  the  kingdom  or  any  part  thereof; 
the  convocaling  the  lieges  by  beat  of  drum,  and 
their  assembling  thenudives  riotously  aqd  tu- 
multuously  toffeiher,  armed  with  guns,  4ocha- 
ber-axes,or  oilier  warlike  weapons  whatsoever, 
within  borough,  without  the  special  licence  of 
the  sovereign,  or  the  magistrates  of  the  same ; 
the  surprising,  invading,  or  seisin{f ,  the  guard? 
rooni'  of  any  borough  or  city  by  torce  or  vio- 
lence, disarming  and  driving  out  the  soldiers 

*  See  the  preceding  Case. 

It  appears  by  the  Gentleman's  Magazine  for 
March,  1737,  that  during  this  trial  it  was  sur- 
mised that  a  body  of  footmen  had  conspired  to 
carry  off  the  paoiiel,  in  consequence  of  which 
the  magistrates  ordered  the  city  guards  to  be 
under  arms,  and  took  other  precautions ;  and 
it  is  stated  that  no  disturbance  occurred. 

VOL.  XVII. 


placed  there  for  the  preservation  of  the  public 
peace,  and  the  taking  away  theur  arms ;  Um 
violent  and  masterful  seizing  and  securing  the 
ffates  of  any  city  or  borough,  by  numbers  of 
dissolute  and  disorderiy  persons  riotously  as- 
sembled, whereby,  the  lives  and  properties  of 
the  inhabitants  are  put  under  the  power,  and 
exposed  to  the  rage  and  caprice,  of  the  giddy 
and  profligate  part  of  the  people ;  the  insulting, 
stoning  and  resisting,  magistrates  in  the  due 
execution  of  their  offices ; .  the  raiding  wilful 
fire,  and  forcibly  breaking  ooen  the  doors  of 
public  prisons,  and  by  force,  tnreats  or  terrors, 
extorting  the  keys  from  the  lawful  keepers,  and 
setting  at  large  prisoners  lawfully  confined  for 
capital  or  other  netnous  crimes ;  and  the  com- 
mitting wilful  and  deliberate  murder,  under 
cloud  of  night,  in  derision  of  public  justice,  ia 
open  defiance  and  contempt  of  bis  mi^esty'c 
laws  and  authority,  and  attended  with  arcum- 
stances  of  brutal  cruelty,  are  most  enormous 
and  detestable  crimes,  destructive  of  the  public 
peace,  dangerous  to  the  lives,  liberties,  and 
property  of  the  subject,  subversive  of  all  laws, 
^vemment  and  society,  odious  and  abominable 
in  the  sight  of  God  and  man,  and  most  severe- 
ly punishable :  yet  true  it  is  and  of  verity.  That 
you  have  presumed  to  commit,  and  are  guilty 
S  S 
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of  ad  or  one  or  other  of  the  foretaid  abominable 
crimes,  asr^j^^ated  as  aforesaid  ;  in  so  far  as, 
upon  ibe  7th  day  of  tSeptember,  in  the  year  of 
our  Lord,  1736,  or  one  or  other  of  the  davs  of 
the  said  month,  certain  seditious  and  blood - 
thirsty  persons,  shaking  off  all  fear  of  God,  re- 
l^rd  and  reverence  to  his  roayesty's  laws  and 
authority,  guided  by  disloyal  and  diabolical 
principles,  or  instigated  b]f  dangerous  and  des- 
perate incendiaries,  ha?iug  feloniously  con- 
spired unlawfully  to  raise,  mo?e  and  procnre, 
mobs  and  tumults,  insult  the  laws  aud  public 
authority,  and,  in  an  outrageous  manner,  to 
break  and  disturb  the  public  peace  in  the  city 
of  Eilinburgh,  to  do  murder,  and  commit  the 
other  black  and  odious  crimes  af\er  mentioned, 
did  assemble  themselves  together  within  the 
said  dty  and  county*  of  Edinburgh,  aboutj  the 
hour  of  nine,  or  some  other  hour  that  night ; 
and  being  armed  with  clubs  and  other  offensive 
weapons,  seized  a  drum  in  the  possession  of  the 
drummer  of  Portsburgh,  part  of  the  suburbs  of 
Edinburgh,  and  by  beating  the  same  within 
the  said  borough,  convocated  and  brought  to- 
gether great  numbers  of  dissolute,  profligate, 
and  disorderly  persons,  who  proceedmg  to  the 
Netherbow  port  of  the  said  city,  by  force  and 
violence  seized  upon  the  keeper  and  keys 
tliereof,  shut  and  locked  -the  gate,  and  msrch- 
ingto  the  ^ard- room,  where  the  city-guard, 
constituted  by  act  of  parliament,  was  m  use  to 
be  kept,  by  force  and  violence  seized  the  oen- 
tiuel  standmg  at  the  door,  entered  the  same, 
and  disarmcfd  and  drove  out  the  soldiers  placed 
there,  by  the  authority  of  the  magistrates,  for 
the  preservation  of  the  public  peace,  and  arm- 
ing themselves  with  the  guns,  halberts,  lo- 
chaber-axcs,  and  other  weapons,  kept  in  the 
said  room  for  the  defence  of  the  city,  sent  par- 
ties to  the  several  ports,  and  took  possession  of 
the  same,  shutting  the  gates,  nailing  or  rolling 
atones  to  sjecure  the  said  gates:  And  having 
thus  made  thennselves  masters  of  the  ciiy,  to 
the  great  fear,  terror,  and  trouble,  of  his  ma- 
jesty's lieges,  to  the  imminent  danger  of  shed- 
ding much  blood,  pillaging,  plundering,  and 
burning  the  houses  of  the  inhabitants,  they 
advanc^  towarda  tlie  public  prison  of  the  said 
city,  ond  planted  some  of  their  accomplices, 
arniei)  as  a  guard,  from  the  north  side  of  the 
said  prison,  commonly  called  the  Puraes,  across 
the  high-street,  to  stop  nil  who  did  not  unlaw- 
fully associate  themselves  with  them,  from 
Ivassing  to  the  prison -gate,  and  with  fore- 
lammers  beat  Oii  the  door  of  the  said  prison,  in 
order  to  break  it  open  ;  and  among  the  rioters 
■o  planteil  as  a  guard,  and  at  the  prison-door, 
and  in  divers  other  places,  during  ttie  said  tu- 
mult and  sedition,  you  the  said  William  Mac- 
laucblan,  armed  with  a  lochaber-axe,  or  other 
offensive  weapon,  was  unlawfully  and  riotously 
assembled  with  them:  And  when  the  magis- 
trates of  the  city,  as  in  duty  bound,  went  in  a 
body  toward  the  said  prison,  to^  disperse  the 
riotous  and  unlawful  assembly,  showers  of  large 
■tones  were  by  you,  or  your  accomplices, 
powad  upon  tfi<  ~ 


icm ;  whereby  tome  of  them 


\ 


were  bruised,  and  all  of  then,  ander  great 
terror,  were  oblij^  to  f!y,  and  aave  themselves 
from  the  fury  of  an  armni  mob :  Aud  farther, 

Jfoa,  or  >our  accomplices,  by  buroinf^  torches, 
inks,  whins,  or  other  combustible  matter,  wil- 
fully and  maliciously  set  fire  to  the  said  prison- 
door,  to  the  great  danger  of  the  aojacent 
wooden  houses,  and  other  booses  and  sliopa ; 
and  having  burnt  and  beat  the  same  open, 
seized  the  keeper,  and  by  force  and  fear  ex- 
torted  the  keys  of  the  rooms  of  the  said  prison 
from  him,  and  dismissed  William  Grriosell,  im- 
prisoned there  for  murder,  James  UatcliflT, 
imprisoned  for  thef^,  robbery,  And  hoaae- 
breaking,  and  divers  other  persons  there,  alscf 
committed  by  lawful  warrants:  And  you,  the 
said  William' Maclauchlan,  having  conceived  a 
deadly  hatred  and  malice  against  John  Porte- 
ous,  commonly  called  Captain  Porteous,  there 
also  confined  under  sentence  of  death,  the 
execution  whereof,  by  the  amiable  power  and 
prerogative  of  the  crown  to  shew  mercy  to 
subjects  condemned,  had  been  respited  by  her 
sacred  majesty  the  queen,  then  guardian  of  the 
kingdom,  you,  or  your  satd  accomplices,  laid 
violent  hands  upon  him,  with  intent  to  murder 
and  bereave  liimof  his  life; and,having dragged 
him  by  the  heels  down  the  sai'd  tolbMth- stair, 
crying  for  mercy  for  Christ's  sake,  lengthen- 
ing out  yonr  cruelty  towards  htm,  altemateljr 
led,  dragged,  and  carried  him,  fainting  and 
falling  on  the  street,  to  the  Grass- market, 
within  the  said  city  of  Edinburgh,  the  jilace  of 
common  execution,  in  derision  of  public  jat<^ 
tice ;  and  making  a  stand  at  tlie  galkms-stone, 
where  the  gibbet  is  usually  placed,  you  oon- 
snlted  together  in  what  manner  to  pnt  him  to 
death ;  and  about  the  hour  of  eleven,  or  some 
other  hour  that  night,  having  hurried  him  to  n 
dy sterns  tree  near  the  said  plaoe,  while  in  mosi 
moving  manner  he  was  supplicating  for  a  little 
time  to  recollect  himself,  as  a  dying  man,  and 
to  beg  mercy  from  God,  yon  or  your  wicked 
accomplices,  renouncing  all  Chriatian  compas- 
sion, and  even  human  nature,  fixing  a  rope 
about  his  neck,  instantly  drew  him  up  upon  the 
said  tree ;  aiMl  when  he  endeavoured  to  aave 
himself,  by  catching  hold  of  the  rope  with  hia 
hands,  you,orone  or  otiierof  yonr  vileassocistes, 
barbarously  beat  them  down  with  a  paddle,  or 
other  instniment,  and  brutally  atruck  him  upon 
the  face  with  a  lochaber-axe,  or  other  weapon ; 
and  wantoning  in  your  wickedness,  making 
loose  the  rope  that  was  fixed  about  the  said 
dyer's  tiee,  yon  or  some  of  your  accomplices^ 
let  him  down  to  the  ground,  and  pulle<l  him  np 
again,  where  he  bung  by  the  neck  till  he  waa 
dead.  All  which  detestable  facts  and  crimes 
were  impudently,  wickedly  and  malicionaly ' 
done  and  committed,  by  the  said  dissolute  ^d 
disorderiy  persons,  riotously  and  tomultuouslj 
assemblett,  in  manner  above  descrilMsd  ;  aniflbe 
sajd  John  Porteoua  was  cruelly  murdered,  at 
the  time  and  place  aforesaid,  in  a  daring  and 
outrageous  manner,  to  the  dishonour  of  God, 
the  contempt  of  his  majesty's  hws  and  antbo- 
rity,  and  to  the  lasting  infamy  of  the  batbarboi 


997] 


Jitr^unbr  and  other  Cnma. 


D.  1737. 


and  bloody  acton ;  and  vou  were  art  and  part 
of  all,  or  one  or  other,  of  the  foresaid  crimei. 
jaffgrravated  as  aforesaid.  Which  facts,  or  part 
thereof,  or  your  being  art  and  part  in  all  or  any 
of  the  foresaid  crimes,  beini;  found  pro?en  by 
the  Tcrdict  of  an  assise,  before  the  lords  justice 
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*<  Si  delicUun  aliqnod  reperiatur  punitum  pluri- 
bus  legibns,  an  debeat  reus  delinqueos  ex  una, 
▼el  ex  omnibuy,  Tel  ex  aliqua  accusari  et  con- 
demnari  ?"  Qomez.  Reaol.  Jur.Ci?.  torn.  3,  c.  1, 
n.  36 ;  and  certain  rules  are  established  for  de* 
termini Di;^  when  one  trial  does,  or  does  not,  ex- 


justiciary,  you  ought  to  be  most  exemplarily 
puuished  with  the  pains  of  law,  to  the  terror  of 
others  to  commit  the  like  io  time  coming." 

The  Court  assigned  the  prisoner  counsel* 
He  pleaded.  Not  Guilty  ;  and  in  point  of  fact 
it  was  set  forth  for  him,  ''  That  he  was  footman 
to  my  lady  Wemyss  at  the  ti^i^*  and  was  sent 
by  her  ladyship  the  forenoon  of  that  day,  the 
7th  of  September,  to  Craiffie-hall  and  Gogar 
on  an  errand,  and  got  driink  to  such  a  degree, 
that  when  he  returned  he  was  not  capable  to 
deliver  the  letter  he  had  received,  but  which 
behoved  to  be  done  by  another. 

"The  pannel,  soon  after  his  return  from 
Craigie-hall,  went  from  my  lady  Wemyss'a 
bouse  to  John  LsmVs,  an  alehouse  in  theaame 
stair,  half  an  hour  aher  niue.  When  he  enter- 
ed Lamli'a  house  he  vtaggered  with  druuken- 
Boss»  and  was  detained  there  till  within  a  quarter 
of  eleven,  and  then  went  out,  in  order  to  go  to 
his  own  house  in  the  Canonj^te.  That,  in 
passing,  he  called  at  Mr.  Cassie's,  vintner,  and 
drank  a  chopin  of  ale  or  two  with  the  servant 
there ;  and  betwixt  Lamb's  and  Cassie's  fell 
once  or  twice. 

**  That,  strolling  in  his  dmnkenneis  throuj^h 
the  street,  he  met  with  two  bakers,  who  earned 
him  away  with  them  to  the  mob;  and  whether 
Ibey  put  a  lochaber-axe  in  his  hand,  or  not,  he 
doss  not  remember ;  but,  from  the  computing 
th«  time,  the  mob  had  proceeded  so  far  that 
Mr.  Porteoos  was  in  their  hands  on  the  street 
before  he  mingled  with  the  rioters ;  that  he  had 
BO  active  part  in  what  remained,  nor  indeed 
was  capable,  being  overpowered  with  liquor. 

<;  That  all  this  while  the  pannel  was  in  his 
ordinary  livery -habit,  and  went  home  to  bb 
bed,  and  did  not  attempt  to  fly  or  abscond  next 
day.  or  at  any  time  thereafter." 

Jn  point  of  law  it  was  pleaded  for  him.  That 
the  facts  libelled,  viz.  tlie  breaking  prison  by 
an  armed  multitude,  setting  felons  at  libertyt 
and  tho  putting  to  death  a  man  who  had  been 
reprieved  by  the  sovereign,  amounted  to  high 
treason,  and  could  only  be  tried  as  such,  ac- 
cording to  the  mode  prescribed  by  7*  Ann.: 
Case  of  Peter  Messinger  * ;  Case  of  Daniel 
Dammarie.f 

Ans.  1.  The  same  ipecies  facti  may  be  the 
foimdation  of  diflerent  actions ;  and  the  prose- 
cutor may  insist  upon  what  statute  or  ground 
in  law  ho  chuses.  If  a  traitor  in  rebelliou  kill 
one  of  his  roi|iesty 's  subjects,  the  act  b  treason, 
and  may  bo  prosecuted  as  such ;  but  at  the 
same  time  it  is  felony,  and  naay  be  tried  ao- 
oordingly.     Cifilians  treat  of  this  question : 

*  See  it  in  this  Collection,  vol.  6,  p.  879. 
t  ^Scc  his  Caaoi  t«1,  IS,  f.  MS. 


general,  justice  clerk,  and  commissioners  of  elude  a  second  upon  a  different  ground  in  law. 


But  it  was  never  doubted,  that  the  prosecutor 
has  it  in  his  power  to  insist  against  an  offender, 
for  any  crime  he  has  committed,  though  the 
species  facti  afforded  a  ground  for  a  prosecution: 
of  a  different  nature. 

9.  The  Court  would  hsve  been  competent, 
though  the  prosecution  had  been  for  high  trea- 
son ;  because  though  by  7^  Ann.  her  majesty, 
her  heirs  and  succesv)rs,  are  empowered  to 
issue  commissions  of  Oyer  and  Terminer  ia 
Scotland;  yet  it  is  provided,  **  That  the  jnstioe 
court,  and  other  courts  having  power  to  jud^ 
of  high  treason  and  misprision  of  treason  in 
Scotland,  shall  have  full  power  and  authority, 
and  are  thereby  required,  to  enquire  of  all  high 
treasons  and  misprision  of  high  treason  ;  and 
thereupon  to  proceed,  bear  and  determine,  the 
said  offences,  whereof  any  persons  shall  be  in- 
dicted before  them." — Hence,  had  this  been  a 
trial  for  treason,  the  Court  would  have  beeu 
competent,  though  another  method  of  proceed- 
ing would  have  been  requisite. 

3.  The  indictment,  as  framed,  does  not 
amount  to  high  treason.  The  chief  aim  of  the 
conspirators  and  their  associates  was  to  murder 
captain  Porteous.  For  this  purpose  they  arm- 
ed, broke  the  prison,  and  committed  the  other 
offences  set  forth  in  the  minor  proposition ; 
tlierefore  the  convocation  being  on  a  private 
and  particular  design,  it  was  not  levying  war 
against  the  king.  In  the  Case  of  Nessinger 
and  others,  it  was  agreed  by  all  the  judges, 
that  if  their  intention  was  to  pull  down  two  or 
three  particular  bawdy-houses,  it  was  not  high 
treason ;  Hale,  Keyliug.  In  Dammarie's  Case, 
the  chief  article  found  to  be  treason  was,  the 
levying  war  to  pull  down  meeting-houses  in 
general,  not  one  or  two  particular  meeting- 
bouses. 

Replied.  By  the  laws  relatire  to  high  trea- 
son, if  it  be  not  tried  within  a  certain  time  the 
guilt  is  abolished ;  but  according  to  the  prose- 
cutor's argument,  after  the  crime  has  been 
abolished  as  to  the  highest  effect,  it  may  be  still ' 
prosecuted  under  another  denomination ;  and 
though  a  man  has  been  absolved  upon  an  in- 
dictment for  treason,  he  may  be  stul  tried  for 
a  lesser  offence ;  or  if  he  has  been  absolved  on* 
an  indictment  laid  for  a  lesser  offence,  be  may# 
afterwards,  on  the  same  species  facti,  be  indict* 
ed  for  treason.  All  wbicn  is  absurd ;  and  waa 
not  allowable  in  this  country,  even  before  the 
English  laws  as  to  high  treason  were  extended 
to  ScoUand  ;  e.  ^.  thett  in  landed  men  before 
that  time  was  high  treason  in  this  country; 
and  therefore  it  could  not  he  prosecuted  before 
an  inferior  coirt,  nor  could  tne  prosecutor  re- 
strict his  libel ;  Mack.  tit.  Theft,  sect.  S2. 

Upon  supposition  the  trial  could  proceed  on 
this  lAdicUnoDti  it  was  pleaded  for  the  pannel. 
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That  the  libel  does  not  dmrge  him  with  hxm^ 
been  in  the  cootpiraey  ;  iccordiiiff  to  it,  the 
riotert  had  Dot  only  formed  their  plot,  bnt  in  a 
great  measnre  executed  it,  before  he  came 
among  them  ;  and  as  it  ta  not  said  be  was  one 
ofthecontrifersofthemischieTOOs  design,  he 
is  only  answerable  for  what  part  be  acted  him- 
self, not  for  the  deeds  of  others ;  conseqnentlj 
all  the  ahematives  in  the  libel  must  go  for  no* 
thing.  All  lawyers  are  ajfreei),  that  bare  pre- 
aenoe  in  a  mob  or  tamult  is  not  crirotnal.  Peo- 
ple very  otlen  mix  ifilh  the  mob  from  curio- 
sity, or  an  intention  to  quell  the  disturbance ; 
therefore  bare  accidental  presence  cannot  fix 
guilt  on  a  man,  though  he  was  armed,  unless 
he  was  aiding  and  assisting;  which  is  not  li- 
belled in  this  case.  Ciaros,  lib.  5,  sect.  Ho- 
inicidiura,  n.  37 ;  Nenach.  De  Arb.  Jud.  Cas. 
Z6%  \  Matthicus,  tit.  5,  e.  3,  sect,  ulu ;  Mac- 
kenzie, tit.  Murder,  sect.  12. 

In  the  trials  for  the  mob  at  Edinburgh  in 
1700,  and  that  at  Glasgow  in  17'J3,  the  Court 
did  not  find  simple  presence,  though  with  arms, 
relevant,  but  only  aiding  and  abetting.  This 
is  likewise  the  doctrine  of  the  law  of  England ; 
Case  of  Messinger  and  others ;  and  this  holds 
e?en  in  treason.  The  libel,  therefore,  against 
the  pannei  is  not  relerant ;  as  it  does  not  charge 
aiding  and  abetting,  but  only,  that  he  was  un- 
lawfully assembled  with  the  rioters. 

Ans.  The  risin|[  of  commons,  hindering  the 
common  law,  or  being  found  in  manrent,  or  in 
fear  of  weir  with  any  man,  but  with  the  king 
or  his  officers,  within  borough,  are  discharged 
under  this  penally,  that  the  Ktcs  of  theoffendera 
shall  be  in  the  king's  will,  and  their  moveables 
escheated;  act  77,  pari.  14,  Ja.  3;  act  83, 
same  parliament;  act  17,  pari.  18,  Ja.  6. 
These  statutes  arc  not  in  desuetude:  many 
trials  ha?e  proceeded  upon  them ;  Case  of 
Strachan,  S6th  Norember,  1664;  Chinzie, 
1669;  Mo\%bray,  8th  February,  1686;  and 
Keith  in  the  same  month.  l*hese  laws  are 
reasonable :  when  there  is  a  commotion  within 
burough  of  persons  unarmed,  many  are  led  to 
join  them  by  curiosity ;  and  it  would  be  hard, 
that  nuda  atsistentia^  or  bare  presence,  should 
infer  a  serere  punishment :  but  when  a  com- 
motion of  the  people  within  borough,  where  a 
multitude  is  soon  and  easily  assembled,  pro- 
ceeds so  far  as  that  they  arm  themseWes,  the 
community  is  endangered,  and  such  rioters 
may  jastly  be  punished  with  death.  So  stands 
the  law  in  other  countries,  1. 38,  ff.  De  Pcanis ; 
1.  1,  ff.  Ad  Leg. ;  Jul.  Miyest. ;  Sande,  lib.  5, 
tit.  9,  def.  12,  takes  notice  of  a  commotion  and 
outrage  not  unlike  that  in  question,  which  hap- 
pened in  Friesland  ;  and  he  says,  the  seditjoos 
persons  were  put  to  death.  In  the  Case  of 
fVeir  in  1700,  the  fray  in  which  he  joined  was 
raised  suddenly,  without  any  previous  conspi- 
racy. In  the  case  17 S5,  it  was  not  libelled, 
that  they  were  in  arms,  in  this  case  there 
was  a  conspiracy,  the  aim  of  which  was  to 
murder  captain  Forteous ;  and  this  wss  known 
from  the  beginning  of  the  tumult.  The  assem- 
bling riotously  and  tumoltttOQsly  in  arms  within 


borough,  Was  criminal,  and  conlrary  to  law  ; 
but  the  joining  sikh  assembly,  their  inlentioii 
being  known,  was  criminal  in  the  highest  de- 
gree. Therefore,  as  the  intention  of  this  mob 
was  to  murder,  and  murder  was  actually  com-: 
mitted  by  them,  there  ia  no  reason  wny  th« 
law  should  not  be  put  in  execution  against  tho 
psrsons  assembling  in  arms  within  boroo^ 
without  a  licence  from  the  kinr  or  tho  magw- 
trates.  Tlie  reason  is  plain :  If  a  number  of 
persons  make  a  fray  for  an  unlawful  end,  the 
deed  of  one  becomes  the  deed  of  the  whole  s 
because  they  are  **  versantes  in  re  illicita  ;*^ 
Hale,  c.  34,  p.  445. ;  case  of  lord  Daire,  thm 
stated.  And  in  burglary,  standing  as  a  guard, 
though  at  a  distance,  will  make  the  person 
who  watches  aiding  and  assisting  to  the  bar* 
glary.*  Since,  then,  the  libel  charges  that  the 
|iaune1,  armed  with  a  lochaber-axe,  was  amoi^ 
the  rioters,  and  stationed  as  a  guard  when  hie 
associates  were  breaking  open  the  prison -door; 
and  as  they  did  actnidly  bum  and  break  it 
open,  and  murder  captain  Porteons;  this  b  re* 
levant  Dfr  se  to  infer  the  pains  of  death. 

Replied,  The  old  statotea  are  only  levelled 
against  confederacies;  as  is  plain  from  the 
title  of  the  first;  which  bears,  "  that  oo 
leagues  or  bands  be  made  within  boroogfa,  or 
manrent."  In  arbitrary  times  they  have  been 
eitended  to  common  tumults  within  borongby 
but  unjustly;  and  they  have  been  laid  asida 
smce  the  Revolution.  Besides,  they  are  vir- 
tually repealed  by  1  Geo.  1,  c.  4,  commonly 
dJlen  the  Mob-act ;  which  mnst  ba  the  mie  an 
to  all  riots,  whether  within  borongh  or  else- 
where.  It  does  not  distinguish  bMwcen  pre- 
sence with  arms,  and  pretence  without  tbcm  ; 
and  it  is  plain,  no  man  can  be  snbjeeted  to  n 
capital  punishment,  unless  precisely  within 
the  statute ;  which  is  an  additional  reason  why 
one  present  with  a  mob  can  only  be  liable  for 
his  own  actions. 

The  passage  from  Hale  is  misapplied.  In 
all  the  English  eases,  nothing  waa  sostnined 
against  the  prisoners  bnt  acts  of  violence  done 
by  themselves.  When  a  mob  assemUee  witb 
design  to  commit  a  particniar  crime,  all  agaimC 
whom  an  act  of  three  is  Ibnnd  by  the  jury,  nm 
liable  to  the  nnnishment  of  that  crime,  tbongk 
they  did  not  tnemselves  perpetrate  it:  bnt  when 
a  mob  acckleotally  gathers,  without  a  previone 
intention,  to  commit  a  particniar  offenee ;  tbean 
present,  though  they  have  been  active,  are  mi* 
nished  only  according  to  the  degree  of  Incir 
criminal  activity.  But  in  both  cases,  nnknn 
acts  of  force  are  found  against  the  perione  no» 
cused,  they  can  only  be  punished  arbitrarily  fbr 
being  in  an  unlawful  aasembly.  Hale,  in  th^ 
place  quoted,  is  talking  of  the  case  in  wliioh  all 
conspired  to  do  an  unlawful  act ;  but  in  the 
very  next  page  he  refera  to  the  case  of  SaKo* 
bury,  and  savs,  diilerent  persons  may  beniKi 
ty,  some  of  iiomicide,  some  of  mnrder.  It  ii 
plain  this  pannei  was  not  in  the  conspimey  t 
for  if  he  lisd,  he  would  have  diagnised  nimselft 
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and  not  ^omt  in  hit  livery-coat ;  nor  would  he 
have  returned  home,  but  absconded. 

It  was  next  objected  for  the  pannel,  That 
the  libel  was  improperly  laid,  because  it  did 
not  name  his  accomplices ;  Mack.  tit.  Art  and 
Part. 

Ans.  This  neither  is,  nor  can  be,  required  by 
the  law  of  this  or  any  other  country  in  the  world. 
All  that  Mackenzie  says,  which  is  founded  on 
act  76,  pari.  6,  Ja.  6,  is,  that  an  indictment  or 
summons,  charging^  accomplices  in  general  to 
appear^  cannot  be  the  foundation  for  trying 
any  peraon  nol  named,  as  if  the  indictment  in 
this  case  had  not  been  a^nst  William  Mac- 
lauchian,  but  apunvt  the  accomplices  in  the 
murder  of  captain  Porteons. 

Replied.  Mackenzie  would  not  put  a  case 
that  could  admit  of  no  doubt.  If  a  man  is  in- 
dicted, he  certainly  must  be  named.  His 
meaning^  therefore  must  be,  that  when  a  per> 
son  IS  brought  to  trial  for  deeds  done  by  others, 
tliose  persons  must  be&  named,  and  proof 
brought,  that  they  were  his  accomplices,  by 
entering  into  a  concert  with  him :  and  if  this  be 
Dot  done,  the  nannel  cannot  bring  proof  to  ex- 
culpate himself. 

In  case  the  libel  be  found  relevant,  the  pan- 
nel  offered  two  defences ;  first,  AlibL 

Ans.  By  the  Jaw  of  Scotland,  and  that  of 
ether  countries,  (Bald,  in  I.  fin.  C.  deProb.) 
delences  contrary  to  the  libel  are  inadmissible, 
It  being  a  maxim,  **  Uoando  delictum  est  plene 
probatum  per  testes  aifirmantes,  non  est  admit- 
leoda  eontraria  probatio  per  testes  negantcs.'^ 
However,  the  defence  of^  alibi  is  so  favourable 
thai  it  has  been  admitted ;  but  then  it  must  be 
•o  qualified,  as  to  render  it  impossible  that  the 
DaonsI  could  be  guilty  of  the  crime  libelled  ; 
ifaok.  tit.  Exculp.  sect  98.  In  this  case  it  is 
not,  and  cannot  be  pleaded,  to  exculpate  from 
acocBsioa  to  all  the  criminal  acts,  but  only 
•ome  of  the  first.  Besides,  It  is  hardly  possi- 
ble the  pannel  can  prove  alibi  snfBciently  in 
this  ease :  Lamb's  house  is  but  150  yards  from 
the  prison-door  and  the  Purses,  where  it  is  li- 
belled he  wasplaced  as  a  guard. 

Replied.  The  import  of  the  defence  Is,  That 
he  was  none  of  the  original  promoters  of  the 
piob,  nor  with  them  firom  the  beginning :  and 
it  is  a  rule,  that  even  in  a  rebellious  insurrec- 
tion, those  who  are  not  ibnml  to  have  been  with 
the  assembly  from  the  beginning,  but  only  to 
have  suddenly  joined  them,  are  guilty  of  no 
greater  ofience  than  a  riot,  if  they  have  done 
BO  acta  of  violence ;  Hawkins,  o.  17,  sect.  36. 
,Tli6  notion,  that  no  defence  is  admissible  which 
is  contrary  to  the  libel,  was  long  9go  exploded ; 
and  '*  it  were  contrary  to  the  rules  of  law  and 
humanity,  to  give  the  prerogative  of  probation 
to  the  pursuer  against  a  poor  pannel  swimming 
for  his  life ;"  the  libel  does  not  specify  the 
precise  time  the  pannd  stood  at  the  Purses. 

Second  defence.  The  pannel  was  mortally 
drunk  at  the  time  libelled. 

Ans.  In  dvil  questions,  as  to  contracts  and 
deeds,  drunkenness  may  be  taken  into  conside- 
nuios ;  not  in  crimei.    Were  it  othcrwiae,  full 


scope  would  be  given  to  commit  crimes :  but» 
by  law,  those  who  presume  to  commit  capital 
crimes  when  drunk,  must  submit  to  capital 
punishmento  when  sober.  Some  lawyers  nokl 
drunkenness  to  be  an  aggravation :  **  Peccat 
dopUdter,"  Gail.  Ohs.  lib.  3 ;  Obs.  1 10,  sect 
35.  And  all  agree,  that  "Levis  et  modica 
ebrietas  nee  excusat  neo  minuit  delictum.*^ 
The  pannel  could  not  have  acted  the  part  be  did 
had  ne  been  overpowered  with  liquor.  Hale, 
c  4,  is  clear  against  thb  defence.  Mackenzie 
says,  he  never  found  it  sustained ;  and  that  in 
a  case  of  murder  it  was  repelled ;  Spott  against 
Douglas,  1667. 

Replied.  That  drunkenness  exempts  from 
the  ordinary  punishment,  is  expressly  laid  down 
in  L.  11,  sect.  3,  ff.  De  Poenis ;  L.  6,  sect.  7* 
ff.  De  re  Milit  Mackenzie  gives  it  as  his  opi- 
nion, that  on  account  of  it,  in  circumstantial 
cases,  the  privv  council  should  mitigate  the 
punishment.  And  as  we  have  no  privy  council 
now,  the  Court  ought  to  take  it  into  considera- 
tion ;  though  while  the  privy  council  subsisted, 
they  never  sustained  it,  even  to  the  effect  of 
mitigating  the  punishment.  In  England  it  is 
allowed  to  be  proved,  and  goes  to  the  jury  with 
the  other  circumstances,  as  in  Dammarie'a 
Case,  who  pleaded,  too,  that  he  was  accident- 
ally present  when  be  fell  in  with  the  qAob.* 

March  19,  1737.  The  Court  found,  *<  That 
time  and  place  libelled,  a  number  of  peopl4 
having  unuiwfully,  riotously  and  tumultuously 
assemnled,  armed  with  dubs,  and  other  war* 
like  or  offensive  weapons,  to  which  unlawful 
convocation  the  pannel  William  Madauchkin, 
armed  with  a  lochaber-axe,  or  other  ofiltasivft 
weapon,  joined  himself;  or  that  the  said  pan* 
nel  was  aiding  or  assisting  in  all  or  any  or  tha 
facta  Hbelled  ;  or  his  being  art  and  part  thereof^ 
relevant  to  inlcr  the  pains  of  law ;  but  altowcNl 
the  pannel  to  adduce  what  evidence  he  couM 
with  respect  to  his  behaviour  at  the  time  th« 
foresaid  crimes  were  libelled  to  have  been  com^ 
mitted,  for  talcing  off  the  circumstances  which 
should  be  brought  for  inferring  his  being  guilty, 
or  art  and  part,  of  tlie  crimes  libelled :  and  re* 
pelted  the  baill  other  defences,"  &c. 

*  As  to  this,  see  vol.  15,  p.  604,  (Dammar 
ree's  Case),  and  pp.  797,  798,  of  the 'present 
volume ;  in  the  former  of  which  places  1  have, 
agreeably  to  the  mention  in  Fielding's  book^ 
reforred  to  iEschines  a  sentiment  upon  whiek 
I  inserted  Fielding's  comment  ^  bnt  havinir 
searched  for  such  a  passage  in  ^schincs,  untS 
I  found  myself  .in  the  circumstance  whick 
Fielding  predicates  of  a  reader  who  shouM 
search  m  Milton  for  a  quotation  of  Mrs.  Wes* 
tern's  coifoeming  patience,  i  suspect  that  for 
iEschines  we  should  read  £scbylus,  aud  that 
the  pasMige  intended  is 

For  other  old  authors  in  which  the  same  sen- 
timent occurs,  see  Schwdghseuser's  edition  of 
Atheneus,  note  to  book  10,  ch.  7»  a.  31« 
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The  Jury  fband  bim  Not  Guilty;  upon 
wbkh  be  wte  dismiieed  from  Ibe  bar. 
Act.  Ca.  AusKoiB.    AH,  And.  Bf  acdowal. 

J.  Campbiix. 


In  1738,  Themai  LiDning  alto  wm  tried  for 
the  same  offence^  and  IouimI  Not  Guiky  bj 
the  Jurj. 


500,  The  Trials  of  Samuel  Goodere^  esq,  Matthew  Mahony, 
and  Charles  White,  for  the  Murder  of  Sir  John  Dineley 
Goodere,  bt  (Brother  to  the  said  Samuel  Goodere)  on  Board 
his  Majesty's  Ship  the  Ruby  :  At  the  Sessions  of  Peace,  Oyer 
and  Terminer,  and  General  Gaol-Delivery,  held  in  and  for 
the  City  of  Bristol,  and  County  of  the  same  City,  in  the 
Guildhall  of  the  said  City;  before  the  Right  Worshipful 
Henry  Combe,  esq.  Mayor  of  the  said  City,  Michael  Foster, 
esq.  Serjeant  at  Law,  Recorder;  and  others  his  Majesty's 
Justices  of  Gaol-DeHvery.  Begun  on  Tuesday  the  17th  of 
March  1741,  and  continued  by  Adjournment  to  Thursda}^ 
the  26th  of  the  same  Month.  Published  with  the  Approba- 
tion of  Mr.  Recorder;  14  George  IL  a.  d.  1741. 


On  Wedttciday,  Uic  18th  of  March,  1741,  a 
bill  of  indictment  waa  found  by  the  i^rand  in- 
qoeet  for  the  ctty  of  Briatol,  and  cnonty  of  the 
aame   dtr,   againtt   Matthew    Mahony  and 
Samuel  Gloodere,  for  the  murder  of  air  John 
Dineley  Goodere;  when  Dr.  Middldon  (Mr. 
Goodere*B  phjrtician)   acquainted  the  Court, 
That,  in  hia  opinion,  Mr.  Goodere  was,  through 
bodily  indisposition^  unable  to    undergo  the 
fatigue  of  his  trial.    But  being  asked  by  Mr. 
Vernon  (of  counsel  for  the  king)  whether  the 
prisoner's  health  would  not  permit  him  to  be 
brought  into  court  and  plead  to  hu  indictment ; 
and  the  doctor  declaring  his  opinion,  that  he 
might  be    brought  up,   BIr.  Recorder  was 
pmsed  to  order,  that  be  shoald  be  brou^t  up 
the  next  day,  in  order  to  plead  to    his  indict- 
ment. Accordingly,  onnrhorsday  the  19th,  Mr. 
Goodere  and  Matthew  Mahony  were  brought 
to  the  bar ;    when  the  Court  proceeded  thus : 
CL  €f  Arraigns,    Matthew  Mahony,  hold 
up  thy  hand  ;    Samuel  Goodere,  hold  up  thy 
hand  (which  they  severally  did).    You  stand 
indicted  by  the  names  of  Matthew  Mahony, 
late  of  the  parish  of  St.  Stephen  in  the  city  of 
Bristol,  and  county  of  the  same  city,  labourer; 
and  Samuel  Goodere,  late  of  the  same  parish, 
city  and  county,  esq.*  for  that  you,  not  having 

*  It  should  seem  that  upon  the  death  of  air 
John  Goodere  the  prisoner  became  a  baronet, 
and  if  he  could  have  proved  that,  he  might  have 
successfully  pleaded  in  abatement  to  this  indict- 
ment. Biet.  Com.  Dig.  Abatement,  F.  19,  F. 
S3,  S5.  Indictment,  G.  1,  Hawkina  PI.  Cr. 
book  Sy  ch.  S3|  accU  105  ei  icq.  chap.  S5,  wet. 


the  fear  of  God  before  yoar  eyes,  but  being 
moved  and  seduced   by  the  inatigatioa  of  ihe 
devil,  on  the  19th  day  of  January,  in  the  14th 
year  of  the  reign  of  our  sovereign  lord  Geoiva 
the  Sd,  by  the  grace  of  God,  of  Great-Britain, 
France,  and  Ireland,  king,  defender  of  tbefaith« 
and  M>  forth ;    with   force  and  arms,  at  ihn 
parish  aforesaid,  in  the  city  aforesaidy   and 
county  of  the  same  city,  iu  and  upon  one  air 
John  Dineley  Goodere,  in  the  peftce  of  God, 
and  of  our  said  soverdp^  lord  the  king,  then 
and  there  being,  feloniously,  Toluntamy,  and 
of  your  malice  afore-thought,  did  milke  aa 
assault;     and  that  you,  the  aforesaid   Mat- 
thew Mahony.  a  certain  cord,  of  the  value  of 
one  penny,  aliont  the  neck  of  the  said  afar 
John  Dineley  Goodere,  then  and  there  ft4oni» 
oualy,  Toluntarily,  and  of  thy  malice  afore* 
thought,  did  pot  and  fasten;    and  that  yoa. 
the  aforesaid  Mattliew  Mahony,  with  the  coid 
aforesaid,  (by  you  the  aforesaid  Matthew  Mar  . 
bony,  so  alxMit  the  neck  of  the  aforesaid  air 
John  Dineley  Goodere  put  and  fastened)  than, 
and  there  him  the  aforesaid  sir  John  Dindej 
Goodere  feloniouslv,  roluntarilv,  and  of  your 
malice  afore -thought,  did  choak  and  strangle  g 
of  which  said  chuaking  and  strangling  of  him 
the  aforesaid  sir  John  Diaeley  Goodere,  by  yoa 
the  aforesaid   Matthew  Mahony   in   manner 
and  form  aforesaid  done  and  perpetrated,  h« 
the  aforesaid  sir  John  Dineley  Goodere  then 

70  et  seq,  ch.  35.  As  to  a  plea  in  abat^DDenl 
of  a  misnomer  in  a  surname,  see  Shakespeare^a 
Case  as  cited  in  the  Case  of  Layer,  oji/^,  voL 
16y  p.  103. 
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and  there  instantlj  died;  And  tbmt  yoo,  the 
aforesaid  Samnel  Goodere,  then  aiid  there 
ieloniousty,  Toluiitarily,  and  of  thy  malice 
afore- though ty  wat  pretent,  aiding,  abettiug, 
Gomfortiiiff,  and  maintaining'  the  aforetaid 
Blatthew  Mahony  in  manner  and  form  afore- 
said, feloniovtiy,  ▼oluntarily »  and  of  bis  malice 
aforethought  the  aforeiaia  lir  John  Dineley 
Goodere  to  kill  and  murder ;  and  so  you  the 
said  Matjtbew  Mahony,  and  Samuel  Goodere, 
in  manner  and  form  aforesaid,  the  aforesaid  sir 
John  Dineley  Goodere  then  and  there  feloni* 
ously,  Toluotarily,  and  of  your  malice  afore- 
thought did  kill  and  murder,  against  the  peace 
of  our  said  sof  ereign  h>rd  th<B  kingi  hit  crown 
and  dignity. 

CL  ofArr,  How  sayett  thou,  Matthew  Ma- 
hony, art  thon  guiltT  of  the  felony  and 
murder  Irbereof  thou  nandest  indicted,  or  not 
guilty  ?— ifoAoiiy.    Not  guilty. 

Ci.  of  Art.  Cidnrit,  how  wilt  tboo  be  tried  f 

Mahonxf,    Bv  God  and  my  Country. 

CLqfArr.  dodiendlbeeagooddeliferance. 

C7.  qf  Arr^  Bow  saycst  thou,  Samuel 
Goodere,  art  thou  guilty  of  the  fetony  and 
murder  whereof  thoa  staudest  indicted,  or  jiot 
Gnllty  f 

Samuel  Goodere,  Not  Guilty. 

CL  oj Art,  Culprit,  how  wilt  thou  be  triedf 

Samuel  Goodere,   Bv  God  and  my  country. 

CI,  ofArr,  God  »end  thee  a  good  deliverance. 

Mr.  Femofk.  Mr.  Recorder,  I  attend  as 
counsel  for  the  king  on  this  melancholy  occa- 
sion, and  it  b  with  no  small  regret  and  conc«rn 
1  at  any  time  act  in  this  station  against  my 
fellow- creatures,  when  under  circumstances 
like  those  of  the  prisoners  at  tlie  bar ;  and 
the  rather,  as  knowing  it  almost  impossible  so 
to  set,  in  a  business  of  this  nature,  as  not  to 
be  thought  on  the  one  side  to  ha?e  done  too 
much,  and  on  the  other  too  little  :  however, 
Sir,  1  shall,  in  the  course  of  this  prosecution, 
endeavour  to  observe  that  mcdiocnty  which  is 
ever  inseparable  from  humane  minds ;  and  if 
1  can  be  so  fortunate  as  to' conduct  myself 
to  the  satisfaction  of  you,  Mr.  llecorder,  and 
the  Court,  1  shall  readily  give  up  the  rest,  and 
content  myself  with  the  thoughts  of  having 
turned  at  aji»t  discbarge  of  my  duty. 

Sir,  the  prisoners,  Mr.  Goodere  and  Mahony 
have  thought  proper  to  plead  in  chief  to  their 
indictment,  and  put  themselves  upon  their 
trial  in  the  ordinary  course  of  law  ;  and  as  far 
as  may  be  judged  from  outward  appearance, 
Mr.  Goodere  seems  able  enough  at  present  tu 
take  his  trial  on  the  merits  or  demerits  of  his 
cue :  and  if  so,  we  for  the  king  are  ready, 
on  our  parts,  to  enter  upon  our  duty.  c5n 
the  other  h^d,  if,  in^e  opinion  of  that  learned 
gentleman  (Dr.  Middleton),  Mr.  Goodere  is 
not  in  a  fit  condition  (through  bodily  weakness 
or  indisposition)  to  be  brought  upon  his  trial, 
God  forbid  we  should  be  for  pressing  it  on 
with  suchr  celerity,  as  to  prejudice  him  in 
maldng  of  his  defence.  But  then,  as  we  would 
pot  be  for  accelerating  his  trial,  so  neither 


would  we  be  for  givbg  Into  any  tffeeted  delay. 
1  therefore  hope,  Sir,  such  a  day  will  be  Ibied 
for  the  coming-oo  of  this  businew,  ss  that  the 
sea-faring  part  of  our  witnesses,  whom  at 
present  public  justice  calls  for  abroad  as  well 
as  at  home,  may  be  dispatched  at  due  time 
for  the  other  necessary  service  of  their  king 
andcoiutry. 

Mr.  Jteeorder,  1  think  we  ought  to  proceed 
to  the  trial  immediately,  unless  cause  be  shewn 
to  the  contrsry. 

Mr.  Frederick^  counsel  for  Mr.  Goodere. 
I  appeal,  Sir,  to  the  doctor,  whether  Mr. 
Goodere's  case  and  drcumstaoces  will  at  pre- 
sent admit  of  it  P 

Mr*  lUcordcr,  Let  I>r.  Middleton  be  sworn. 

Dr.  MiddUtoH  sworn. 

Mr;  Vernon,  Dr.  Middleton,  I  thuk.  Sir, 
you  have  attended  Mr.  Goodere  (the  prisoner 
at  the  bar)  during  the  ooinrse  of  hb  illness ;  will 
you  please  therefore  to  give  the  Court  an  ac-' 
count  of  bis  present  state  of  health  ? 

Dr,  Middleton,  Mr.  Goodere  has  been  nj 
patient  for  some  time  in  a  maligpant  fever, 
which  left  him  last  Snndsy  evening,  and  since 
that  time  he  has  been  growing  better,  and  on 
the  mending  hand ;  In  his  fever  his  head  was 
verv  much  disordered  (as  at  present  happens 
to  Be  the  case  of  many  that  are  seized  witli 
this  epidemical  fover,  the  head  being  generally 
much  affected  in  most  of  theroj :  |  think  he 
will  nut  be  able  to  bear  the  fatigue  of  his 
trial  at  present.  If  he  is  put  upon  his  trial, 
it  will  be  an  hardship. 

Mr.  Recorder,  If  the  case  be  so,  that  hia 
head  is  disordered,  whereby  he  is  rendereid 
less  capable  of  making  his  defence,  1  think  it' 
would  be  a  niece  of  inhumanity  not  to  put  off 
his  trial.  iVbat  if  we  adjourn  it  to  this  day 
seven -night? 

Mr.  Vernon.  I  am  heartily  glad  to  find  that 
Mr.  Goodere  is  oil  the  mending  hand,  and  hope 
be  will  continue  to  mend ;  bis  counsel  seems 
to  think  he  may  now  come  upon  his  trial : 
yet,  for  the  honour  of  Dr.  Middleton,  I  woida 
not  press  it  on  at  this  juncture. 

Mr.  Bjecorder,  What  doth  Mr.  Goodere  him- 
self say  to  it? 

Samuel  Goodere,  I  hope  in  eight  or  nine  dsys 
to  be  better,  or  dead. 

Mr.  Recorder,  I  have  proposed  this  day" 
seven -night. 

Samuel  Goodere,    Whatever  you  please   I^ 
submit  to. 

Mr.  Vernon,  Dr.  Middleton,  Sir,  as  you 
are  known  to  be  a  gentleman  of  great  honour 
and  abilities,  we  may  salely  depend  upon  your 
account ;  therefore  1  should  ne  (;lad  to  know 
how  soon  (humanly  speaking)  Mr.  Goodere's 
bodily  health  may  admit  of  his  taking  his 
trial.  1  know.  Sir,  you  are  a  gentleman  that 
has  a  great  regard  and  care  for  your  patients. 

Dr.  Middleton,  I  should  rether'choose  to  ex- 
ceed in  care  than  fall  short  of  it. 

Mr.  Ksmen.  but  it  is  possible  to  have  aa 
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orer  care :  Therefore,  Sir,  1  woald  ask  you, 
whether,  upon  your  oaUi,  you  do  oot  think  be 
will  be  able,  in  |»oiDt  of  heaitb,  to  take  his  trial 
in  three  or  four  days? 

Dr.  Middltion,  The  captain  may  put  him- 
lelf  on  bis  trial  now,  if  he  pleases ;  but  I  don't 
think  he  is  fit  for  it,  upon  my  oath.  If  it  was 
lefl  to  me,  i  should  desire  the  whole  time  the 
Recorder  has  mentioned. 

Mr.  Frederick,  That  is,  to  this  day  seren- 
night ;  we  shall  not  be  able  to  attend  the  Court 
sooner.  We  hope  the  trial  will  be  put  off  till 
this  day  seven -night  ? 

Mr.  Recorder,  Let  it  be  so. 

CI.  of'  Arr.  Matthew  Mahony,  you  stand 
cbarsed  likewise  upon  the  coroner's  inquest 
for  Uie  same  felony  and  murder ;  art  thou 
guilty  or  not  guilty  ? 

Matthew  Mahony,  Not  Guilty. 

CL  of  Arr,  Samuel  Goodene,  you  likewise 
stand  chained  upon  the  coroner's  inquest  for 
the  same  felony  and  murder ;  art  thou  guilty, 
or  not  ffuilty  ? — Samuel  Goodere,  Not  Guilty. 

Mr.  llicmrder.  The  prisoners  may  withdraw. 

On  Thursday  the  S6th  of  March,  the  Court 
met  according  to  adjournment;  and,  being 
o|)ened,  the  prisoners  Matthew  Mahony  and 
&muel  Goodere  were  brought  again  to  the 
bar ;  auti  the  Court  proceeded  as  follows  : 

sir.  Shephardy  counsel  for  the  prisoner 
Goodere.  Mr.  Recorder,  the  prisoner  Goodere 
has  in  a  great  degree  lost  his  hearing,  therefore 
desires  that  he  may  be  brought  nearer  the 
witnesses,  that  be  may  be  able  to  hear  what 
they  S9y, 

nr.  Recorder,  Let  him  come  nearer.  Ma- 
hony, are  you  willing  to  come  forward  to  the 
bar? 

Mahony,  Yes,  my  lord,  I  am  bard  of  hearing. 

Mr.  Shephard,  He  desires  the  same  indul- 
gence. 

Mr.  Recorder,  If  he  desires  it,  let  him  come 
forward  too. 

Mr.  Vernon,   Mr.  Recorder,  by  this  indul- 

feoce  being  moved  for  on  the  behalf  of  Ma- 
ony  as  well  as  Mr.  Goodere,  I  presume  these 
gentlemen  attend  as  counsel  for  them  both,  if 
matter  of  law  bhould  arise. 

Mr.  Frederick,  No,  Sir,  I  do  not. 

Mr.  Shephard,  No,  Sir,  I  do  not. 

CI  of'  Arr,  Cryer,  make  a  proclamation  for 
silence. 

Cryer.  Oyez,  Oyez,  Oyez  ;  the  king*s  ma- 
jesty^ justices  strictly  charge  and  command  all 
manner  uf  persons  to  keep  silence,  upon  pain  of 
imprisonment. 

C/.  of'  Arr,  You  Matthew  Mahony  and 
Samael  Goodere,  now  prisoners  at  the  bar, 
these  men  which  you  shall  hear  called,  and 
will  personally  appear,  are  to  pass  l>etween  our 
sovereign  lord  the  king  and  you,  upon  trial  of 
your  several  lives  and  deaths  ;  if  you,  or  either 
of  you,  wilt  challenge  them,  or  any  of  them, 
you  must  speak  unto  them  as  they  come  to  the 
book  to  be  sworn,  before  they  be  sworn.  Cryer, 
nske  an  Oyez,  and  call  the  petty  jury. 


Cryer,  Oyez;   you  good  men  that  are  ion^ 

Eanndted  to  try  between  oor sovereign  lord  the 
ing  and  the  prisoners  at  the  bar,  answer  to 
your  names,  and  save  ybur  fines. 

Mr.  Recorder,  Prisoners,  you  have  each  of 
you  the  liberty  of  challenging  tuenty  of  tbo 
jurors,  without  shewing  cause:  But  yon  must 
DOW  declare,  whether  you  will  challeoge  s^ 
Terally  or  not ;  for  if  you  do  not  join,  in  your 
challenges,  we  must  try  you  severally. 

AfoAoay.  I  leave  it  to  the  captain  to  cbaU 
lenge. 

Cl,  of  Arr,  Christopher  Bromadge. 

Cryer,  He  appears. 

C/,  of  Arr,  Mr,  Bromadge,  to  tlie  book. 

Cryer.  Christopher  Broniad^-e,  look  apoa 
the  prisouers;  you  itrisoners,  loolc  upon  the 
juror:  You  shall  well  and  truly  try«  and  true 
deliverance  make,  between  our  sovereign  lord 
the  king  and  the  prisoners  at  tlie  bar,  whom 
yoa  shall  have  in  chaigc,  and  a  true  Terdict 
give,  accordiug  to  your  evidence :  So  help  yoa 
God. 

And  the  same  oath  was*sdministered  to  the 
rest,  (which  were  sworn)  and  their  names  sro 
as  follow :  Christopher  Bromad(;e,  Isaac  Brod- 
ribb,  John  Merewether,  Cbnstopher  Lilly, 
James  Wiuible,  Joseph  Gregory,  John  Scott. 
Isaac  Bannister,  sworn,  William  England, 
(challenged)  Francis  Billow,  (challenged),  WiU 
fiam  Jones,  Samuel  Page,  John  Perics,  WilUsoi 
Dyer,  sworn. 

'Cl,  of  Arr.  Cryer,  count  these. 


Christ.  Bromadge, 
Isaao  Brodribb, 
John  Merewether, 
Christopher  Lilly, 
James  Wimble, 
Joseph  Gregory, 


John  Scott, 
Isaac  Bannister, 
William  Jones, 
Samuel  Page, 
John  Perks, 
William  Dyer. 


Cryer.  Twelve  good  men  and  true.  Gen- 
tlemen, are  ye  all  sworn. 

Cl,  of  Arr,  Cryer,  make  proclamation. 

Cryer,  O^'ez,  Oyez,  Oyez ;  if  any  one  csa 
inform  the  km^'s  majesty's  justices,  the  king's 
Serjeants,  the  king's  attorney  or  advocate,  be- 
fore this  inquest  be  taken  between  our  sovercigii 
lord  the  king  and  the  prisoners  at  the  bar,  of 
any  treason,  murder,  felony  or  other  misde* 
meanour,  committed  or  done  by  the  prisoners 
at  the  bar,  or  either  of  them,  come  mrth,  and 
you  shall  be  heard,  for  the  prisoners  stsod  at 
the  bar,  upon  their  deliverance ;  and  all  per- 
sons bound  by  recognizance  to  prosecute  them, 
or  either  of  them,  come  forth,  and  prosecute, 
or  you  will  forfeit  your  recognizances. 

CL  of  Arr,  Matthew  Mahony,  hold  up  thy 
hand  ;  Samuel  Goodere,  hold  up  thy  haiid. 
Gentlemen  oft  he  jury,  look  upon  the  prisoners, 
and  hearken  to  their  charge ;  they  stand  in- 
dicted by  the  names  of  Matthew  Mahony,  late 
of  the  parish  of  St.  Stephen  in  the  city  of 
Bristol,  and  county  of  the  same  city,  labourer ; 
and  Samuel  Goodere,  late  of  the  same  parish, 
city  and  county,  ese.  for  that  ihey  not  having 
(as  in  the  indictment  before  set  forth).  Upon  this 
indictment  they  have  been  lately  arraigned^  sod 
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thereupon  have  severally  pleaded  not  guilty ; 
and  fox  thetr  triaJs  ba?e  put  themselvea  upon 
God  and  the  country,  which  country  you  are : 
Your  charsfe  is,  to  en^uife  whether  they,  or 
.either  of  them,  oe  guilty  of  the  felony  and 
murder  iu  manner  and  form  aa  they  stand  in- 
dieted,  or  not  guilty.  If  you  find  them,  or 
.either  of  them,  guilty,  you  shall  enquire  what 
gtMMis  or  chattels,  lands  or  tenements  they,  or 
either  of  them,  had  at  the  time  of  the  felony 
committed,  or  at  any  time  since :  if  you  find 
them,  or  either  of  them,  not  guilty,  you  shall  en* 
quire  whether  they,  or  either  of  them,  fled  for  the 
same :  If  you  find  that  they,  or  cither  of  them 
did  flv  for  (he  same,  you  shall  enquire  of  their, 
or  either  of  their  goods,  and  chattels,  as  if  you 
had  found  them  or  either  of  them  guilty:  If 
you  find  them,  or  either  of  them  not  guilty,  and 
that  they  or  either  of  them  did  not  fly  for  the 
same,  say  so,  and  no  more ;  and  hear  your  evi- 
dence. 

Mr.  Vernon.  May  it  please  you,  Mr.  Re- 
^corder,«nd  you  gentlemen  that  are  sworu  on 
this  jury,  I  am  counsel  for  the  king  against 
^e  prisoners  at  the  bar,  who  stand  indicted  for 
.the  murder  of  sir  John  Dineley  Goodere ;  they 
atand  also  charged  on  the  coroner's  inquest  with 
the  same  murder :  and  though  it  is  impossible 
for  human  nature  not  to  feel  some  cuiotiuus  of 
tenderness  at  so  affecting  a  sight  as  now  pre- 
sents itself  at  the  bar ;  yet,  {gentlemen,  should 
the  guilt  of  this  black  and  fVi<;^htrul  murder  be 
fixed  upon  the  prisoners  (as  from  my  instruc- 
tions 1  fear  it  uill)  pity  must  then  give  way  to 
hormr  and  astonishment  at  the  baseness  and 
barbarity  of  the  fact  and  circumstances ;  and 
our  aorrow  ought  to  be,  that  through  the  lenity 
of  the  laws,  the  unnatural  author  and  contriver 
of  so  shocking  a  piece  of  cruelty,  and  this  his 
brutal  accomplice  in  the  ruffianly  execution  of 
it,  should  be  to  share  the  common  fate  of  onli- 
oary  malelixctors.  Gentlemen,  you  perceive 
it  is  laid  in  the  indictment  that  the  prisoner 
Mahony  strangled  the  deceased,  and  that  the 
prisoner  Goodcre  was  present,  aiding  and  abet- 
ting him  in  that  barbarous  action,  and  so  in- 
volved in  the  same  guilt,  and  equally  a  princi- 
pal in  the  murder :  but,  gentlemen,  Mr.  Re- 
corder, i  believe,  will  tell  vou,  that  the  only 
matter  for  your  enquiry  wtll  be,  whether  the 
prisoners  were  concurring  in  the  munler  of  the 
deceased,  and  present  at  the  strangling  of  him ; 
for  if  so,  whether  Mshony,  Mr.  Goodere,  or 
another  in  fact  strangled  him,  it  will  in  consi- 
deration of  law  be  the  same  thing,  and  the  act 
of  strai^lin^  will  be  as  much  imputable  to  each 
of  them,  as  if  they  had  both  assisted  in  putting 
the  cord  about  the  neck  of  the  decca^'ed,  and 
been  his  actual  executioners;  nor  will  it  be 
material,  whether  they  strangled  him  with  a 
rope,  a  handkerchief,  or  their  hands,  so  the  kind 
'  of  death  be  proved.  And,  gentlemen,  as  to  the 
crime  set  forth  in  the  indictment,  1  have  mat- 
ter, in  my  brief,  for  a  very  lieavy  char^ge 
against  both  the  prisoners,  but  distin|fuished 
.against  the  prisoner  Mr,  Gooders  with  this 
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black  characteristic,  that  he  was  brother  of  the 
deceased,  and,  as  such,  bound  by  the  ties  of 
blood  and  nature  to  have  preserved  bis  person 
from  violence ;  and  yet, gentlemen,  I  am  afraid 
it  will  appear,  that  bis  brother  died  b^  his  pro- 
curement, and  in  his  presence,  which  is  the 
same,  in  effect,  as  if  he  had  perished  by  his 
hand.  But  as  it  would  ill  occome  roe  to 
aggravate  In  a  case  of  this  nature,  I  shall 
only  state  to  you  the  most  material  passages 
relating  to  the  mnrder  of  that  unfortunate  gen- 
tleman, and  leave  the  rest  to  come  from  the 
mouths  of  the  witnesses  themselves.  And, 
gentlemen,  (as  I  am  instructed)  there  had  been 
a  long  and  very  unhappy  diflTerence  between  the 
deceased  sir  John  and  bis  brother  the  prisoner, 
owing  to  various  occasions :  and  amongst  others, 
to  sir  John's  having  cut  off  the  entail  of  a  large 
estate  in  Worcestershire,  to  which  Mr.  Gocdere 
(as  the  next  remainder- roan)  would  have  other* 
wise  stood  intituled,  in  default  of  issue  of  sir 
John.  Gentlemen,  this  misunderstanding  by 
degrees  grew  to  sn  inveterate  grudge  and  ha- 
tred on  the  part  of  Mr.  Goodere ;  wiiich  was 
80  rooted  in  his  heart,  that  it  at  leu^h  worked 
him  into  a  formed  design  of  destroying  his  bro- 
ther, and  making  away  with  him  at  all  hazards 
and  events.  The  great  difficulty  was,  how  to 
get  sir  John  into  his  poiver,  for  be  generally 
tra?ellcd  armed  ;  nor  wa:i  it  easy  to  get  toge- 
ther a  set  of  fellows  so  ba^e  and  desperate,  as 
to  join  with  him  in  the  carrying  off  his  brother. 
But,  unfortunately  for  the  deceased,  the  pri- 
soner, Mr.  Goodere,  having  been  lately  ho- 
noured by  his  majesty  with  the  command  of 
the  Kuby  man  of  war,  happened,  in  January 
last,  to  lie  stationed  in  King-road  jas  niudi 
within  the  county  of  Bristol,  as  the  Guild-hall 
where  this  court  is  sitting.)  Sir  John  (who 
was  advanced  in  years,  and  very  ailing)  had,  it 
seems,  been  advised  to  come  to  Bath  for  the 
recovery  of  his  health :  and  having  occasion  to 
transact  affairs  of  consequence  at  Bristol  with 
Mr.  Jarrit  Smith,  Mr.  Goodere  took  this  oppor- 
tunil}'  of  laying  a  snare  for  his  brother's  Iifc«  as 
you  will  find  by  the  event.  He  applies  to  Mr* 
smith,  and  taking  notice  to  him  of  the  misun- 
derstanding between  himself  and  his  brother, 
pretends  a  sincere  desire  of  reconciliation,  and 
desires  AJr.  8oiith,  if  possible,  to  make  up  the 
breach  h.-t\%ecii  them;  and  Mr.  Smith  promised 
to  do  his  utmost  towaids  effecting  a  reconcilia- 
tion, and  was  as  good  as  his  word  ;  for,  by  his 
interest  and  persuasions,  he  at  length  prevailed 
upon  sir  John  to  see  and  be  reconciled  to  his 
brother,  and  sir  John  having  appointed  Tuesday 
the  13tb  of  January  last  in  the  moiniug  for 
calling  on  Mr.  Smiln  at  his  house  in  College- 
Green,  Mr.  Stnith  soon  made  his  brother,  Mr. 
Goodere,  acquainted  therewith ;  and  no  sooner 
was  he  informed  of  it,  but  he  begun  to  take  his 
measures  for  the  executing  his  wicked  scheme 
against  his  brother's  life.  For  on  i^Iouda)r  (tho 
day  before  sir  John  was  to  be  at  Mr.  Smith's) 
Mr.  Goodere,  with  the  other  prisoner  Mahony, 
(his  inseparable  agent  and  companion  in  every 
stage  of  tills  fatal  business)  went  together  to 
«T 
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the  White  Hart,  an  ale-house  near  the  fbot  of 
the  College-Greeo,  in  the  ?tew  of,  and  almoat 
opposite  to  Mr.  Smith's,  in  order  to  see  if  It  was 
a  fit  place  for  their  desperate  purpose :  and 
findinpr  it  to  he  so,  Mr.  Goodere  commended 
the  pleasantness  of  the  closet  o?er  the  porch, 
and  said  he  would  come  and  brealdast  there 
the  next  day.  And  accordingly  the  next  nnom- 
in^  (which  was  Tuesday  the  ISth)  Mr.OooderOy 
with  his  friend  Mahony,  and  a  gang  of  fellows 
beloDging  to  the  privateer  called  the  Temon, 
whom  they  had  hired  to  assist  them  in  the  way- 
laying and  seizing  of  sir  John,  (but  whom,  one 
would  hare  thought,  the  name  of  that  gallant 
admiral  should  hafo  inspired  with  nobler  sen- 
timents) came  to  the  White  Hait,  where  har- 
ine  ordered  they  should  hafe  what  they  would 
call  for,  he  went  himself  to  breakfast  in  the 
closet  over  the  porch,  from  whence  he  had  a 
foil  Tiew  of  Mr.  Smith's  house,  whilst  the 
others  posted  themseWes  below  on  the  look-out 
for  sir  John ;  and  it  was  not  long  before  he 
came  on  horseback  to  Mr.  Smith's  :  but  bis 
stay  was  very  short,  being  obliged  to  go  to 
Bath ;  howefer,  he  promised  Mr.  Smith  to  be 
in  Bristol  again  by  the  Sunday  following.  He 
was  seen  from  the  White  Hart  by  Mr.  €kx>dere 
and  his  spies  upon  the  watch;  but  baring  a 
serrant,  and  ridmg  with  pistob,  they  did  not 
think  proper  to  attempt  the  seizing  of  him  then ; 
but,  as  he  rode  down  the  hill  by  St.  Augustine's 
back,  Mr.  Goodere  called  out  to  Mimooy  in 
these  words,  *'  Look  at  him  well,  Maliony, 
and  watch  him,  hot  don't  touch  him  now.'* 
And  in  fact,  sentlemen,  the  prisoners  and  their 
companions  followed  and  watched  sir  John  a 
considerable  way.  AfUmrards  Mr.  Smith  ac- 
quainted the  prisoner  Mr.  Goodere.  that  his 
brother  was  to  be  with  him  on  the  Sunday  fol- 
lowing ;  and  little  thinking  that  an  intenriew 
between  brothers  could  be  of  a  fatal  tendency, 
advised  him  to  be  in  the  way,  that  he  might 
bring  them  together :  which  advice  the  pri- 
soner obserred  with  but  too  great  punctuality, 
taking  care,  in  the  interim,  to  lay  such  a  train, 
as  that  it  should  be  hardly  possible  for  his  bro« 
ther  to  escape  falling  into  his  hands.  He  or- 
dered the  man  of  war's  barge  to  be  sent  up  for 
him  on  the  Sunday  ;  accordingly  it  came  up 
about  2  or  S  that  afternoon;  of  which  Mr. 
Goodere  being  informed  by  one  Williams  a 
midshipman,  whom  he  had  ordered  up  in  it,  he 
enquired  of  Williams,  if  he  knew  the  river,  and 
the  Brick-kilns  going  down  it  ?  And  Williams 
telling  him  he  did,  Mr.  Goodere  order^  him  to 
get  aJI  the  boat's  crew  losether,  and  be  sure  to 

Klace  the  barge  at  the  Bfick- kilns,  and  leave 
lit  two  or  three  hands  to  look  after  the  barffe, 
and  bring  all  the  rest  of  the  men  to  the  White 
Hart  ale-house,  and  wait  for  him  there,  for  he 
had  a  certain  person  coming  on  board.  Acconl- 
ingly,  gentlemen,  Williams  and  most  of  the 
hi^ge  men  came  to  the  place  of  rendezvous  at 
the  White  Hart,  where  Mahony,  with  several  of 
the  privateer's  men  (I  believe  all,  or  most  of  the 
same  gang  that  had  been  there  on  the  watch 
'  tht  TueAay  before)  ware  also  mot  by  31r, 


Goodere's  orders  to  way-lay  and  seize  air  Johop 
and  stood  at  the  window  on  the  look-oot,  in 
order  to  watch  his  oominj^  out  of  Mr.  Smith's. 
Thus  the  ambuscade  being  laid,  the  prisoner 
Mr.  Goodere  goes  to  Mr.  Smith's  about  thret 
in  the  afternoon  (the  hour  at  which  sir  Joha 
had  appointed  to  be  there  ;\  he  went  directly 
towards  his  brother  sir  John,  and  kissed  bin 
(what  kmd  of  kiss  it  was,  will  best  appear  by 
the  sequel,)  and  observed  to  him  with  an  out* 
ward  shew  of  satisfaction,  that  he  looked  ia 
better  health  than  he  had  fbrroerlv  done.  Mr. 
Smith  was  so  good  to  drink  friendship  aiid  re« 
condUation  between  the  two  brothers:  BIr« 
Goodere  pledged  it  in  a  glass  of  wine,  which  hm 
drank  to  his  brother  sir  John ;  and  sir  John 
(being  under  a  regimen)  offered  to  pledge  him 
in  water,  little  thinking  his  brother  designed  to 
end  their  differences,  by  putting  an  end  to  his 
life.  But  that,  gentlemen,  you'll  soon  see  was 
the  sole  end  he  had  in  view ;  for  sir  John  in 
about  half  an  hour  taking  his  leave,  Mr. 
Goodere  waa  following  him  :  Mr.  Smith  atopi 
Mr.  Gkiodere,  saying,  *'  I  think  1  have  don* 
great  things  for  you."  Ssys  Mr.  Goodere, 
<<  By  God,  thw  won't  do ;"  and  immediately 
foUowed  hia  brother :  and  meeting  some  of  th« 
saik>rs  whom  he  had  posted  at  the  White  Hart, 
ssys  to  them,  **  Is  he  ready  ?"  and  being  an- 
swered, *'  Yes,"  he  bid  them  make  haste. 
Blahony,  and  the  other  fellows  who  were  on 
the  look-out  at  the  White  Hart,  seeing  sir  John 
go  down  SL  Augustine's  Bank,  immediately 
rushed  out,  and  (as  they  had  been  oitlered  by 
Mr.  Goodere)  seized  sir  John  as  their  prisoner. 
Just  then  Mfr.  Goodere  himself  was  come  up. 
and  had  joined  his  companions,  and  shewed 
himself  their  ringleader :  for  (according  to  my 
instructions)  he  gave  them  positive  orders  to 
carry  sir  John  on  board  the  oarge,  and  thew 
but  too  exactly  observed  the  word  of  command! 
They  hurried  on  sir  John  with  the  utmost  vio- 
lence and  precipitation,  forcing  him  along,  and 
even  striking  him  in  the  presence  of  his  bro- 
ther, and  fas  the  Romans  used  to  do  their  ma- 
lefiictors)  dragged  him  through  the  public  way. 
The  poor  unfortunate  creature  made  repeated 
outcries  of  murder,  tliat  he  was  ruined  and  un- 
done, for  his  brother  was  going  to  take  away 
hb  life.  He  made  what  resistance  he  could, 
and  called  aloud  for  help,  but  all  was  to  no 
purpose.  Several  persons  indeed  followed 
theiti,  and  asked  what  was  the  matter  ?  Bot 
they  were  answered  by  Air.  Goodere  and  hia 
associates,  that  the  iierson  they  were  hauling 
along  was  a  murderer,  had  killed  a  man,  and 
was  (ping  to  be  tried  for  his  life.  The  most 
of  this  ruffianly  crew  beinsr  armed  fit  seems) 
with  bludgeons  and  truncheons,  obliged  tho 
peoj[)le  who  came  about  to  keep  off,  holding  up 
their  sticks  at  them,  and  threatning  to  knocK 
them  dswn.  Gentlemen,  when  they  had  thua 
forced  sir  John  towards  the  end  of  the  rope- 
wslk,  Mr.  Goodere  (who  all  along  bore  theoa 
company,  and  animated  tbem  as  they  ptSKd 
along)  bid  them  mske  more  dispatch,  ancl  mend 
their  pace.     Accordmgly  th^  took  up  sir 
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John,  and  carried  him  hj  main  force  a  consi- 
derable wav,  then  set  bim  down  agfain,  and 
pushed  and  hauled  him  along,  till  they  bad 

got  biro  to  the  slip  (opposite  to  the  King's 
ead) .  Sir  John  cried  out, "  Sa?e  me»  sare  mci 
for  they  are  going  to  murder  me."  There  the 
barge  came  up,  and  the  prisouer  Mr.  Ooodere 
had  bis  brother  forced  on  bMrd,  and  with 
Mahony  and  the  rest  went  also  into  the  barge. 
Sir  John  then  called  out,  **  For  God's  sake  mn 
to  Mr.  Smith,  and  tell  him  T  am  going  to  be 
murdered,  or  I  am  an  undone  roan."  And 
crying  out  that  bis  name  was  Diaeley,  Mr. 
Goodere  stopt  bis  mouth  with  bis  band,  to 
pre? ent  bis  telling  his  other  name :  And  thouffh 
sir  John  was  in  an  ill  state  of  health,  yet  us 
hard-hearted  brother  forcibly  took  bis  doak 
from  off  bis  back,  and  put  it  upon  himself: 
And  having  thus  got  him  into  his  power,  he 
ordered  the  men  to  row  off,  telling  his  brother, 
that  now  he  bad  got  him  into  his  custody,  he 
would  take  care  of  nim,  and  prevent  bis  making 
away  with  his  estate.  But,  gentlemen,  in  fact, 
so  little  did  bethink  himself  concerned  in  what 
sir  John  did  with  the  estate,  that  he  was  of 
opinion,  no  act  of  sir  John's  could  affect  it 
longer  than  his  life  ;  and  that  it  must  neces- 
sarily devolve  to  biro  (as  the  next  in  remamder) 
on  his  brother's  dying  without  issue.  And  this, 
gentlemen,  he  declared  to  Mr.  Smith  but  a  few 
days  before.  And  indeed  his  brother  at  once 
saw  what  kind  of  prevention  it  was  he  meant ; 
**  I  know,  says  he  to  Mr.  Goodere,  (soon  after 
his  being  forced  into  the  barge)  you  intend  to 
murder  me  this  night,  and  tberaore  you  may 
as  well  do  it  now,  as  carry  me  down."  Poor 
gentleman^  his  heart  misgave  him,  that  the  de- 
sign of  this  base  and  daring  outrage  was  to 
make  the  ship  his  prison,  one  of  his  cabhins  his 
slaughter-house,  and  the  sea  his  grave,  and 
therefore  be  made  it  his  choice  to  be  thrown 
overboard  in  the  river  (where  his  body  might  be 
found)  rather  than  buried  in  the  ocean.  The 
prisoner  Goodere  denied,  indeed,  he  bad  any 
such  design,  but  yet  could  not  refrain  from  the 
usual  exhortation  to  dying  persons,  that  be 
would  have  him  make  his  peace  with  God.  At 
the  Redclifft  the  privateer's  men  were  set  on 
shore ;  and  1  think  about  seven  in  the  evening 
the  barge  reached  the  Ruby  man  of  war,  then 
in  King- road.  Mr.  Goodere  had  in  their  pas- 
sage talked  of  bleeding  and  purging  his  brother 
tolNring  him  to  bis  senses,  pretending  he  was 
a  madman;  for  he  knew  very  well  that  very 
few  of  hb  own  men  would  have  assisted  him 
in  such  an  enterprise,  had  they  not  been  under 
a  belief  that  his  brother  was  really  mad.  And 
to  keep  up  such  a  notion,  as  soon  as  he  had  got 
bim  on  board  the  Ruby,  he  hurried  him  down 
what,  I  think,  they  call  the  gans^ay,  into  the 
purser's  cabhin,  making  an  apology,  that  he 
nad  brought  a  mad  fellow  there ;  men  ordered 
two  bolts  to  be  clapt  on  the  cabbin-door,  for 
the  making  his  prison  more  secure,  which  was 
accordingly  done.  And  now  having  made  his 
brother  a  prisoner,  his  next  step  was  to  destroy 
bim*    He  took  Mahony  with  bim  into  his  own 


cabbin,  and  there  the  cruel  means  of  murder- 
ing bis  brother  was  concerted  between  them. 
They  agreed  to  strangle  him ;  and  engaged  one 
WbrteT'^ho  »  berea^  to  stand  tTtSOosUee 
sif  his  country)  to  assist  them  in  the  butcliery. 
I  should  have  told  you,  gentlemen,  that  it  iS 
Qsnal  in  ships  of  ^rar  to  place  a  ccntinel  over 
persons  under  arrest ;  and  accordingly  one  was 
placed  by  Mr.  Go<kiere's  orders,  with  a  drawn 
cotlas  in  bis  hand  at  the  door  of  the  cabbin 
where  sur  John  was  confined.  This  centineli 
about  twrdve  at  nigbt|  was  relieved  by  one 
Bucbannan.  It  was  impossible  for  the  pri« 
soners  to  put  their  wicked  design  in  execution, 
whilst  this  Bucbannan  remained  at  the  cabbia 
door  ;  so,  to  remove  that  obstacle,  Mr.  Goodere 

Sfler  having  been  in  close  conference  with 
ahony  and  White)  comes  down  to  the 
purser's  cabbin,  takes  the  cutlas  from  Bucban- 
nan, and  orders  bim  on  deck,  posting  himself  at 
the  door  of  the  purser's  cabbin,  with  the  drawn 
cutlas  in  his  band.  I  shall  open  none  of  the 
drcnmstances  disclosed  by  Mahony  in  his  con- 
fession, as  being  no  evidence  against  Mr. 
Goodere,  but  it  will  be  made  appear  to  you  in 
proof,  that  Mahony  and  White  came  to  the 
purser's  cabbin  whilst  Mr.  Goodere  stood  posted 
at  the  door  of  it;  that  they  were  let  mto  the 
purser's  cabbin  by  Mr.  Goodere  himself.  Ma- 
hony m  particular  was  seen  by  one  Macguiness 
(whio  kept  watch  in  the  gun-room)  to  go  into 
the  parser's  cabbm,  Mr.  Goodere  at  the  same 
time  standing  centinel  at  the  door  of  it,  and 
wavmg  his  cutlas  at  Macguiness,  to  make  him 
keep  back.  He  did  so  ;  but  Mr.  Goodere  waved 
the  cutlas  at  bim  a  second  time,  and  bifl  him 
keep  back.  Then,  gentlemen,  it  was  that  Mr. 
Goodere  and  bis  two  accomplices  ^effected  the 
cruel  murder  of  his  nnfortunate  brother.  Ma« 
bony  was  heard  to  bid  him  not  stir  for  his  life ; 
and  then  in  conjunction  whh  White,  whilst  Mr. 
Goodere  stood  watch  ibr  them  at  the  cabbin 
door  (which  Mr.  Recorder  will  tell  you  was  the 
same  as  being  actually  within  it)  fell  on  this 
unhappy  gentleman  as  he  lay  in  the  cabbin: 
And  one  of  them  having  hau  throtUed  him 
with  his  hands,  they  put  a  rope  about  his  neck, 
and  at  length  strangled  him.  Great  were  bis 
agonies,  and  long  and  painful  the  conflict  be« 
tween  life  and  death.  He  straggled  violently, 
and  kicker,  against  the  cabbin,  crying  out  se- 
veral txmM  very  k>ud,  **  Murder!  must  I  die ! 
Help,  for  God^B  sake ;  save  my  life,  here  are 
twenty  guineas,  take  it :"  For  be  well  kneir 
they  were  strangling  him  by  his  brother's 
orders,  and  therefore  offinned  tnem  a  bribe  to 
spare  his  life ;  but  the  ruffians  were  relentless 
and  inexorable.  The  ship's  cooper  (one  Jones) 
and  his  wife,  lying  in  the  adjoining  cabbin, 
heard  his  dying  out-cries,  and  the  noise  occa- 
sioned by  his  kickinff ;  his  cries  too  were  heard 
by  oth'ers  fer  beyonu  the  cabbin  door.  jNature 
at  length  gave  way,  and  he  expired  under  these 
cruelties.  Then  Mahony  called  fer  a  light, 
that  they  might  have  all  the  evidence  of  tbeur 
eye-sight  that  sir  John  was  actually  dead ;  and 
(which  is  a  shocking  drcoinstaBGe  m  the  cast) 
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Mr.  Goodere  himseirhandcd  them  in  tlie  candle 
•D  that  occasiou.  BucbantiaD  percei? in^  the 
ii^bt  disappear,  was  coming  to  him  with  an- 
other; but  Mr.  Goodere  i?ave«I  his  cutlaa  at 
kim  tu  stand  off  8uch,  gentlemen,  was  the 
fatal  conclusion  ofthis  trajpca)  busin<-s8.  l^Vhat 
was  seen  by  the  cooper  and  his  u  ife  after  the 
candle's  beings  handed  in,  with  regard  to 
rifling  the  deceased,  I  choose  sliall  come  from 
their  own  mouths.  Tlie murder  being  thus  ef- 
fected, Mr.  Goodere  locked  the  door,  and  with- 
drew to  his  own  cabbin  ;.Mahonvand  White 
were,  by  his  order,  put  aboard  tiie  yawl,  and 
tent  to  Bristol.  Tliey  did  not  fl^  the  city, 
gentlemen,  depending  that  their  fellow 'mur- 
derer would  some  how  smotlier  this  deed  of 
darkness,  and  take  care  of  their  security  for  the 
take  of  his  own  :  But  Di?ine  ProTidence  or- 
dered oflicrwise.  The  honest  cooper,  though 
be  durst  not  (^ive  the  alarm  whitsi  the  murder 
^ras  cominUtin;^ ,  for  fear  of  sharing  the  same 
fate  with  sir  John,  yet  as  soon  as  he  could  with 
safety,  made  a  discovery  of  the  whole  that  he 
had  beard  and  seen.  It  was  concluded  Mr. 
Goodere  had  made  away  with  his  brother, 
which  too  evidently  appeared  on  the  cooper's 
forcing  open  the  purser's  cabbin  door  where  sir 
John  lay  murdoied,  and  thereupon  the  cooper 
had  the  resolution  to  seize  the  nnirderer,  who 
remained  on  board  (thou(;h  his  cantain).  He 
pretended  innocence  ;  and  when  brought  by 
warrant  before  Air.  Mayor,  and  othiT  of  the 
city  magistrates,  publicly  declared,  he  did  not 
then  know  that  liis  brother  was  murdered,  and 
went  so  far  as  to  deny  his  having  had  any 
hand  in  either  the  seizing,  detaining,  or  mur- 
dering him.  But,  gentlemen,  if  my  instruc- 
tions don't  mislead  me,  we  shall  fix  the  thing  at 
least  as  strongly  upon  Mr.  Goodere  as  Mahony, 
and  more  stronp^ly  upon  them  both  than  I  am 
willing  to  open  it.  We  shall  therefore  call  our 
witnesses,  and,  upon  the  whole  of  the  evidence 
on  both  sides,  appeal  to  vour  judgments,  and 
to  your  consciences,  wbctner  both  tlie  prisoners^ 
hy  the  parts  they  bore  in  this  horrid  action, 
have  not  forfeited  their  lives  to  the  justice  of 
their  country  as  accomplices  in  guilt,  and  ptin- 
cipals  in  the  murder  of  the  unfortunate  sir  John 
Dineley  Goodere. 

ftlr.  Shcpkard,  Mr.  Recorder,  1  beg  leave, 
before  the  witnesses  are  cxaraiu^,  to  say,  that 
^  there  are  a  great  many  circumstances  in  the 
'  case  laid  before  this  court,  and  I  don't  know 
how  material  it  may  befor.thc  witnesses  to  with- 
draw, and  not  be  in  the  hearing  of  each  other 
during  tlic  time  of  examination ;  1  submit  it  to 
you,  as  is  usually  done  in  cases  of  this  nature, 
whethcjr  It  ought  not  to  be  done  in  this  case, 
where  it  appears  from  the  gcntlcmairs  own 
opening,  there  are  variety  of  circumstances.  1 
doubt  imt,  Sir,  but  that  you  will  see  equal  jus- 
tice dowb  between  the  kmg  and  the  prisoner. 

Mr.  Recorder,  It  cannot  be  insisted  on  as  a 
matter  of  ri^ht,  that  the  witnesses  be  examined 
apart ;  but  it  is  generally  so  ordered,  if  it  is  de- 
Mred.  I  hope,  Sir,  you  will  observe  too,  that 
*>-  prisoner  Latb  no  right  to  be  beard  by  coun- 


sel, aniess  in  matters  of  law.    If  any  suck 
matter  arise,  1  shall  be  ready  to  hear  you. 

Mr.  Vernon,  If  Mr.  Shephard  moves  tbit  tfl 
a  matter  of  ritrht,  1  would  just  remind  him  of 
what  lord  chief  justice  Trehy  aays  in  Peler 
Cook's  trial,*  that  it  is  not  of  necessity  that  the 
witnesses  should  be  examined  apart  at  the  in- 
stance of  the  prisoner,  though  an  indulgence 
generally  grante<l.  Sir,  the  crown,  pertiaps, 
has  a  right  to  such  examination,  but  not  Ibe 
prisoner  We  have  a  great  number  of  wit- 
nesses, all  of  whom  attend  here  on  the  paUic 
service  (and  some  of  them  persons  of  figore ;) 
and  it  would,  I  doubt,  l»e  casting  a  sort  of 
blemish  on  their  credit  to  examine  them  apart* 
Could  that  gentleman  shew  the  least  glimmer^ 
ing  of  suspicion  as  to  the  fairness  of  oar  wit* 
nesses,  they  ought  in  justice  to  withdraw  ;  but 
as  they  are  free  from  the  least  iropatation  in 
that  respect,  I  see  not  why  they  should  be 
incommoded,  and  hope  be  will  not  contend 
for  it. 

Mr.  Shephard.  I  own  it  is  not  of  necemty 
that  the  witnesses  be  examined  apart  in  favoar 
of  the  prisoners,  nor  do  I  intend  to  throw  any 
imputation  on  the  witnesses ;  but  by  Mr.  Ter« 
nou's  openiniTf  some  of  them  ap|>ear  to  be  wit- 
nesses \\  ho  were  concerned  in  taking  away  the 
deceased  gentleman  to  the  ship,  and  all  these, 
I  suppose,  are  intended  to  be  called  as  wit- 
nesses. I  own  it  is  u  matter  of  indulgence^ 
and  I  dare  say.  Sir,  that  you  will  indulge  a 
prisoner,  in  these  unfortunate  circomstancee, 
the  benefit  of  making  the  best  defence  be  can. 

Mr.  Recorder .  Let  the  witnesses  withdraw. 
Officers,  clear  the  way. 

Mr.  Vfrnon.  We  hope.  Sir,  it  is  not  intended 
that  all  our  witnesses  in  general  should  with- 
draw witliout  distinction. 

Mr.  Jarrit  Smith.  (Solicitor  for  the  prosecu- 
tion.) We  desire  there  may  be  a  room  for  odr 
witnesses,  where  they  shall  be  together,  or  I 
may  lose  half  my  witnesses.  I  am  myself  • 
witness,  MK  Reconler,  must  I  withdraw  ? 

Mr.  Recorder,  No,  you  shall  not  go  out.— ^ 
Who  do  you  call  first,  Mr.  Vernon  ? 

Mr.  lernon.  Cryer,  call  Thomas  Chamber- 
layn,  esq.  [Mr.  Chamberlayn  sworn.]  I  think, 
Sir,  you  have  been  for  some  time  acquainted 
with  Mr.  Goodere,  the  unhappy  gentleman  at 
thf  bar. 

Chamberlayn,  A  late  acquaintance. 

Mr.  Vernon,  Pray,  Sir,  will  you  gire  an  ac- 
count to  Mr.  Recorder  and  the  jury,  whether 
Mr.  Goodere,  at  any  time,  and  when,  desired 
your  interposition  with  Mr.  Jarrit  Smith  to 
bring  about  a  reconciliation  between  him  and 
his  brother  sir  John  Dineley  Goodere? 

Chamberlayn,  Yes,  Sir,  he  did.  The  cap- 
tain applied  to  me  to  go  to  Mr.  Smith  to  inter- 
pose for  hfm  with  sir  John ;  and  1  did  apply. 

Mr.  Vernon,  Pray,  Sir,  how  long  was  it  be- 
fore this  unhappy  anair  happened  ? 

Chamberlai/n,   About  tiiree  weeks,  I  believe. 

*  See  vol.  13,  p.  d4S.  See  toe  Vaughan'e 
Case,vol.  13,  p.494. 
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Mr.  Vernofin  And  did  Mr.  Smith  underttke 
that  good  •  natured  office  ? 

Ckamherlayn.  Mr.  Smith  laid,  be  should'  be 
ready  to  do  it,  and  promised  me  to  do  all  he 
could  in  the  affair. 

Mr.  Vernon,  >Vheu  you  applied  to  Mr. 
Smith,  were  you  alone,  or  was  Mr.  Goodere 
with  you  ? 

Chamberlain,  I  went  first  alone ;  afterwards 
captain  Goodere  went  with  me  to  Mr.  Smith's 
house. 

Mr.  Vernon,  What  was  the  occasion  of  your 
goinii^  to  Mr.  Smith's  ? 

Chamherlayn,  To  intreat  him  to  use  his 
good  offices  to  get  a  reconciliation  between  sir 
John  and  the  captain. 

Mr.  Vernon,  Be  pleased,  Sir,  to  tell  us  what 
passed  on  that  occasion,  and  whether  Mr. 
Goodere  acquainted  Mr.  Sfuith  with  tb'e^natnre 
of  the  misunderstanding  between  him  and  his 
brother? 

Chamherlayn,  Yes,  Sir  ;  that  tbey  had  both 
been  at  law  a  great  while,  and  spent  a  great 
deal  of  money,  and  therefore  Mr.  Goodere  was 
willing  to  have  Mr.  Jarrit  Smith  to  reconcile 
tbe  matter  between  tbem,  to  prevent  the  ruin 
of  the  family,  and  many  more  such  expres- 
sions as  these. 

Mr.  Jarrit  Smith  sworn. 

Mr.  Vernon,  Mr.  Smith,  will  you  gi?e  an 
account  of  what  yon  know  of  this  fatal  busi- 
ness? 

Smith,  Some  few  weeks  before  this  mur- 
der happened,  Mr.  Chamberlayn  applied  to 
me,  and  told  me,  tSat  Mr.  Gooidere  (tne  pri- 
soner at  the  bar)  desired  that  I  would  use 
my  utmtet  endeavour  with  sir  John  Dineley 
Goodere  to  be  friends  and  reconciled  with  Mr. 
Goodere,  and  that  1  would  suff(^r  him  to  bring 
Mr.  Goodere  to  my  house,  1  told  him,  I  often 
beard  sir  John  say,  that  there  had  been  warm 
disputes  between  tberii,  but  would  make  use  of 
all  my  endeavours  to  reconcile  them,  and  that 
It  was  pity  they  should  live  in  hatred,  as  they 
were  the  only  two  brothers.  Some  time  aAer, 
Mr.  Chamberlayn  brought  Mr.  Goodere  to  my 
bouse,  where  they  staid  about  a  quarter  of  an 
hour,  when  Mr.  Goodere  gave  me  thanks  for 
the  promise  1  had  made  to  Mr.  Chamberlayn, 
and  he  then  desired  I  would  do  all  I  could  to 
promote  a  reconciliation.  I  told  him,  I  should 
be  glad  to  be  a  happy  instrument  of  that  sort ; 
and  that  the  first  time  1  saw  sir  John  I  would 
■peak  to  him  on  the  affair,  and  endeavour  to 
prevail  on  him  to  meet  Mr.  Goodere.  The 
captain  said,  If  anv  man  in  England  could  do 
it,  1  could.  1  told  him,  I  hoped  to  succeed. 
Mr.  Chamberlayn  and  Mr.  Goodere  went 
away.  Some  little  time  after  they  were  gone, 
I  saw  sir  John,  and  told  him,  that  Air." Goodere 
had  applied  to  me  to  do  all  I  could  to  reconcile 
them.  Sir  John  seemed  to  speak  much  against 
it  at  first,  and  Uiought  it  would  be  to  no  pur- 
pose ;  for  that  he  had  been  a  real  friend  to  the 
captain,  who  had  used  him  very  ill ;  but  at 
last  ht  was  pleased  to  pass  a  compliment  on 


me,  and  mid,  I  cannot  refuse  yon  any  thing 
you  ask  of  me.  He  then  mentioned  several 
things  the  captain  had  said  ;  and  in  particular 
told  me,  that  at  tbe  death  of  sir  Edward 
Goodere  his  father,  Mr.  Goodere  the  prisoner 
bad  placed  several  persons  in  the  house  wher« 
sir  Edward  lav  dead,  in  order  to  do  him  soma 
mi^hief,  and  ne  apprehended  to  take  away  hii 
life. 

Mr.  Shephard.  I  must  submit  it  to  tha 
Court,  that  what  sir  John  said  at  that  time  if 
not  matter  of  evidence. 

Mr.  Recorder,  It  is  *not  evidence,  but  per- 
haps it  is  introductory  to  something  Mr.  Smhh 
has  further  to  say :  if  it  be  not,  it  should  not 
have  been  mentioned. 

Smith,  And  that  he  had  endeavoured  to 
set  aside  a  common  recovery,  and  made  strong 
application  to  the  Court  of  Common  Pleas  for 
that  purpose. 

Mr.  Shephard,  Whether  this  be  evidence,  I 
insist  upon  it  in  point  of  law  that  it  is  not,  and 
it  may  have  an  effect  on  the  jury. 

Mr.  Recorder,  1  will  take  notice  to  tbe  jury 
what  is  not  evidence.    Go  on,  Mr.  Smith. 

Smith,  After  sir  John  had  repeated  several 
stories  of  this  sort,  he  concluded  at  last  (as  I 
told  you  before)  and  why,  Mr.  Smith,  if  yon 
ask  it  of  me,  I  can't  refuse.  I  saw  Mr.  Good- 
ere soon  after,  and  told  him,  I  bad  seen  sir 
John,  and  talked  with  him,  and  he  was  pleased 
to  tell  me,  that  he  would  see  him,  and  bid  me 
contrive  a  convenient  place  to  bring  them  to* 
gethjcr.  I  told  Mr.  Goodere  about  the  attempt 
to  set  aside  the  recovery.  1  wonder,  said  Mr. 
Goodere,  he  shonid  mention  any  thing  of  Ibat, 
for  I  can  set  it  aside  when  I  please.  I  told 
him,  I  thought  he  could  not ;  for,  said  1,  I 
have  had  a  good  opinion  on  it,  and  am  to  lend  a 
hirgesum  of  money. upon  the  Worcestershire 
estate.  He  said,  1  wonder  that  any  body  will 
lend  him  money  upon  that  estate ;  I  am  next 
in  remainder,  and  tbey  will  run  a  risk  of  losing 
their  money,  I  do  assure  you  ;  and  he  cannot 
borrow  a  shilling  on  it  withont  my  consent : 
but  if  my  brother  was  reconciled,  then,  if  we 
wanted  money,  we  might  do  it  together,  for  he 
cannot  secure  it  alone.  He  told  me,  that  he 
should  take  it  as  a  great  favour,  if  I  could  fix  a 
time  as  soon  as  I  could  to  bring  them  together. 
Soon  after  I  saw  sir  John,  and  be  tokl  me  he 
was  very  deaf,  and  was  advised  to  go  to  Bath, 
and  then  appointed  to  be  with  me  on  Tuesday 
the  ISlh  of  Januarv  last  in  the  morning,  when 
he  would  talk  with  me  about  the  busmess  of 
advancing  the  money  on  his  estate.  After  this 
I  saw  Mr.  Goodere,  and  told  him  that  I  bad 
seen  his  brother  ;  that  he  was  to  be  with  me  on 
Tuesday  the  13tb  of  January  last,  and  desired 
him  to  be  in  the  way,  for  sir  John  was  always 
very  punctual  to  his  appointment ;  and  if  bu- 
siness or  any  thing  happened  to  prevent  him, 
he  always  sent  me  a  letter.  Mr.  Goodere 
thanked  me,  and  told  me  he  ^ould  be  in  the 
way ;  and  on  the  Tuesday  morning  sir  John 
came  to  me  on  horseback  Just  alighteu,  and  came 
hito  my  office.    I  asked  him  to  aitdowoi  irtudi 
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he  refuaedy  sayiogr  bU  he»d  wu  btd ;  that  be 
naat  go  for  Bath,  having  beni  adviaed  to  go 
there  Tor  aoiue  time,  and  tbeo  he  did  not  doiuvi 


but  he  ahould  be  belter.  I  told  air  John,  that 
his  brother  knew  he  waa  to  be  in  town,  theraforo 
hoped  he  would  ait  down  a  little,  for  tbat  I  bad 

fromised  him  to  bring  them  together.  He  aaid, 
canU  DOW ;  but  you  shall  aee  me  again  aooo, 
and  then  I  may  do  it.    I  aaked  him.  When 
ahall  I  see  you  again,  toBoish  the  bustoeaayoa 
and  I  are  upon,  the  writings  are  reader i  name 
your  own  time,  the  money  will  be  paid  ?    He 
appointed  to  be  with  me  on  Monday  morning  to 
aettle  that  buainess  ;  and  said,  I  anall  come  to 
town  the  Saturday  or  Sunday  before,  and  when 
I  come  I  will  let  you  know  it :  he  then  mounted 
hia  horse  and  rid  off.    Shortly  after  (as  I  was 
going  to  the  Tolzey)  at,  or  under  Blind- gate,  I 
met  Mr.  Goodere,  and  told  him  I  waa  glad  to 
aee  him,  and  that  his  brother  had  been  in  town. 
He  said,  he  bad  seen  him,  and  thought  he 
looked  better  than  he  used  to  do.     I  told  Mr. 
Goodere,  that  his  brother  had  appointed  to  be 
with  me  Monday  morning  next  on  business, 
and  I  expected  him  to  be  in  town  either  the 
Saturday  or  Sunday  before.    I  then  had  many 
compliments  from  Mr.  Goodere,  and  he  said, 
how  good  it  wouU  be  to  make  up  the  matter 
between  him  and  hia  brother.    I  beard  nothing 
of  sir  John  beiojf  in  town  tiH  Sunday  the  18th 
of  January  last  to  the  morning,  when  he  sent 
mt  a  letter  to  let  me  know  tnat  he  came  to 
town  the  night  before,  and  would  be  fUd  to 
call  upon  me  at  any  time  I  would  appoint.    I 
aent  him  for  answer,  that  I  was  to  dine  from 
home,  but  would  return,  and  be  at  home  at  three 
o'clock  that  afternoon.    And  as  I  was  paaaing 
by,  I  stopt  the  coach  at  captain  Goodere'a  lodg- 
ings in  Princes-street.    I  aaked  if  he  waa  at 
home?    Found  him  alone,  and  then  shewed 
bim  sir  John*a  letter.    He  read  it,  and  aaked 
the  time  I  appointed.    I  told  bim  three  o*ck>ck 
that  afternoon.    Said  he,  I  think  my  brother 
writes  better  than  he  use«l  to  do.    1  aaid,  Mr. 
Goodere,  I  think  it  would  be  best  for  you  to  be 
accidentally  on  purpoae  at  that  time  at  inv 
house.     No,.8ay8  he,  I  don't  think  that  will 
be  so  well,  I  think  it  would  be  better  for  you  to 
send  for  me.    I  returned  to  my  house,  and  my 
aerrant  told  me  tbat  air  John  had  called,  and 
that  he  would  be  here  again  presently.    Whilst 
my  serf  ant  waa  telling  this,  sir  John  came  in  ; 
I  took  him  by  the  hand,  and  aaked  him  how 
he  did  ?    I  thank  God,  aays  he,  I  am  some- 
thing better ;  and  after  I  bate  aettled  this  affair 
with  you,  I  will  go  to  Bath  for  aome  time,  and 
then,  I  hope,  I  shall  be  better.     1  said,  captain 
Goodere  is  waitinp^,  1  beg  you  will  gire  me 
lea?e  to  send  for  him ;  you  know  you  said  you 
would  aea  him.    With  all  my  heart,  says  sir 
John,  1  know  I  gave  you  leave.    I  then  sent 
down  a  servant  to  captain  Goodere's  lodgings, 
to  let  him  know  that  sir  John  was  with  me,  and 
deaired  him  to  come  up.     The  aervant  retum- 
lid,  and  said,  Here  is  captain  Goodere ;   on 
which  1  aaid,  air  John,  please  to  give  me  leave 
to  iBtiodQCt  your  brother,    fie  gave  mc  leava : 


captain  Goodere  came  in,  went  directly  and 
kiased  him  aa  heartily  as  ever  1  had  seen  any 
two  pefvons  who  had  real  affectioo  one  for 
the  other,  i  deaired  them  to  ait  down.  Sir 
John  aate  on  one  side  of  the  fire,  and  cap« 
tahi  Goodere  on  the  other,  and  I  aate  between 
them.  I  called  for  a  table  and  a  bottle  of 
wine,  and  filling  a  full  fflass,  I  said,  sir  John, 
give  me  leave  to  drink  love  and  friendabip. 
Ay,  with  all  my  heart,  aays  sir  John ;  I 
don't  drink  wine,  notliing  but  water;  not- 
withstanding, I  wish  love  and  friendship. 
Captain  Goodere  filled  a  bumper,  and  pledged 
it,  spoke  to  bis  brother,  and  drank  love  and 
friendship,  with  his  brother's  health.  We 
sate  some  time,  all  seemed  well,  and  I  thought 
I  ooiild  have  reconciled  tliem.  The  cork  lying 
out  of  the  bottle,  captain  Goodere  takea  up 
the  cork  in  his  hand,  put  it  into  the  mouth  of 
the  bottle,  and  struck  it  in  very  hard.  1  then 
aaid,  though  sir  John  will  not  drink  wine,  you 
and  I  will.  No,  says  captain  Goodere,  I  will 
drink  water  too,  if  I  drink  any  more :  and  thera 
Was  no  more  drank.  After  they  had  talked  se- 
veral thinga  (particuUriy  captain  Goodere  of 
tbepleaaantness  of  the  situation  of  the  eatatein 
Herefordshire,  and  goodness  of  the  land)  in 
a  very  pleasant  and  friendly  way,  sir  John 
rose  up,  and  said,  Mr.  Smith,  what  time  would 
you  have  me  be  with  you  to-morrow  morning  T 
I  appointed  nine  o'clock.  He  said,  BrotbSrj 
I  wiah  you  well  *,  then  said  to  me,  I  will  be 
with  yon  half  an  hour  before.  Sir  John  went 
down  the  steps ;  the  captain  was  following ;  I 
atopt  him,  and  said.  Pray  don't  go,  captain,  let 
you  and  I  drink  a  glass  of  wine.  No  more 
now,  I  thank  you.  Sir,  aaid  he.  1  think,  aaid 
1, 1  have  done  great  things  for  you.  He  paused 
a  little,  and  aaid,  By  God,  it  will  not  do ;  and 
in  a  very  abort  time  the  captain  went  very 
nimbly  down  the  atepe.  1  followed  bim  to  the 
door,  and  observed  him  to  go  after  air  Joha 
down  the  hUl ;  and  before  he  turned  the  church- 
yard wall,  to  be  out  of  my  sifi^ht,  I  oboerved 
some  sailors  come  out  of  the  White-hart  ale- 
house, within  view  of  my  door,  and  they  raa 
ap  to  captain  Goodere.  I  heard  him  say.  If 
he  ready  ?  (I  thought  he  meant  the  boat)  tbqf 
said.  Yes.  Hebid  them  make  haste.  Tbeo 
they  ran  veiy  fast  towards  the  lower-green, 
one  of  them  having  a  bottle  in  bis  hand ;  capr 
tain  Goodere  went  very  fost  down  the  hill,  and 
had  it  not  been  by  mereaccideot  I  should  have 
followed  him,  j[but  aome  people  think  it  wae 
well  I  did  not)  tor  I  promised  niy  wife  to  retuni 
to  the  house  where  we  dined  in  Queen's-squarey 
where  1  went  soon  after. 

BIr.  Recorder,  Mr.  Smith,  did  they  all  ge 
toward  the  lower  green? 

Smith.  NOySir;  but  some  towards  the  butts 
on  St.  Augustin's  back.  Sir  John  went  that 
way,  and  captain  Goodere  followed  him ;  but 
the  men  who  came  out  of  the  alehouae  went 
towarda  the  lower  green  some  of  them.  About 
5  o'clock  in  the  evening,  aa  I  waa  riding  op 
the  hill  towards  the  College-green,  I  observed 
a  soldier  kwked  hard  at  me  mto  the  coach.  a» 
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if  he  had  something  to  say,  and  seemed  to  he 
ID  a  confusioD.  I  walked  into  the  court,  the 
soldier  with  me,  and  then  he  said,  I  am  in- 
formed, Sir,  yoar  name  is  Mr.  Jarrit  Smith. 
Yes,  says  I,  it  is.  (What  I  am  now  going  to 
say,  Mr.  Recorder,  is  what  ^he  soldier  told 
me.)  He  told  me,  that  as  he  was  drinking 
with  a  fnend  at  the  King's  Head  ale- house  at 
the  Lime-kilns,  he  heard  a  noise,  and  ran  out 
to  see  wh^t  was  the  matter,  when  he  saw  a 
person  dressed  (as  he  described)  like  sir  John's 
dress. 

Mr.  Vernon,  Pray,  Sir,  how  was  sir  John 
dressed? 

Smith,  Sir  John  was  dressed  in  Mack  clothes^ 
he  had  a  ruffled  shirt  on,  a  scarlet  cloak,  a 
black  ?elvet  cap  (for  the  sake  of  keeping  his 
ears  warm)  and  a  hroad-brimmed  hat  flapping. 
He  described  this  exactly,  and  told  me  like- 
wise, that  the  captain  of  the  man  of  war  and 
bis  crew  had  got  the  person  uto  custody,  and 
by  force  had  put  him  on  board  the  man  of 
war's  baige  or  boat  lying  near  the  Slip,  by  the 
King's  Head  ;  that  the  gentleman  cried  out, 
For  God's  sake,  if  you  ha?e  any  pity  or  com* 

Jassion  npou  an  unfortqnate  man,  go  to  Mr. 
arrit  Smith,  and  tell  him  how  I  am  used :  and 
that  the  captain  hearing  him  cry  out,  stopt  his 
mouth  with  his  hand. 

Mr.  Recorder,  What  did  the  soldier  desire 
ffyou? 

Smith.  The  soldier  desired  me  to  enquire  into 
it,  for  that  he  did  not  know  the  intention  of 
taking  off  a  gentleman  in  that  way. 

Mr.  'Recorder,  Did  you  do  any  thing  on  that 
request  of  the  soldier  f 

Smith,  Yes,  Sir;  it  immediately  occurred 
to  me,  that  sir  John,  when  he  left  my  house, 
tolfl  me  that  he  was  going  to  his  lodgmgs.  I 
went  to  his  lodgings,  (which  was  at  one  Mr. 
Berrow's  near  the  mint)  I  there  asked  fbr  him, 
and  related  the  story  I  had  heard ;  they  told 
me  they  had  not  seen  him  since  he  went  to  my 
bouse. 

Mr.  Vernon.  Mr.  Smith,  Sir,  will  yon  in- 
form us  by  what  name  the  unfortunate  gentle- 
man (you  are  speaking  of)  iras  eommonJy 
called. 

Smith,  Sir  John  Dineley  Goodere ;  his  mo- 
ther was  a  I^eley,  and  there  came  a  ^reat 
estate  from  her  side  to  him,  which  occasioned 
bis  being  called  by  the  name  of  Dineley. 

Mr.  Vernon.  Whensir  John  went  from  your 
bouse  on  Tuesday,  was  he  alone,  or  had  he 
any  attendants  with  him  P 

Smith,  Sir  John  was  well  guarded ;  he  had 
pistols,  and  I  think  his  ser?ant  had  pistols  also. 

Mr.  Vernon,  I  think  you  told  us  but  now, 
that  sir  John  was  to  be  with  you  on  the  Sun- 
day; prajr,  when  did  you  let  Mr.  Goodere 
know  it,  Sir  ? 

Smith,  1  met  captain  Goodere  that  very  day 
at  Blind- gate,  and  told  him  of  it ;  and  he  said, 
be  had  met  his  brother  himself. 

Mr.  Vernon,  Pray,  Sir,  did  Mr.  Goodere  tell 

Jou,  to  whom  the  estate  would  go   on  sir 
ohn'sdeathf  . 


Smith,  Yes,  he  has  often  said  be  was  the 
next  remainder  man,  and  that  the  estate  would 
come  to  himself  on  his  brother's  death. 

Mr.  Recorder,  Well,  Mr.  Goodere,  yoa 
have  heard  what  Mr.  Smith  hath  said,  have 
you  any  questions  to  ask  him  ? 
^  Mr.  Shephard,  Mr.  Recorder,  what  1  harete 
ask  of  you,  with  submission,  in  behalf  of  Mr. 
Goodere,  is,  that  you  will  indulge  counsel  to 
put  his  Questions  ror  him  to  the  Court,  and 
that  the  Uourt  will  then  be  pleased  to  put  them 
for  him  to  tlie  wituespes.  It  is  erery  day's 
practice  at  the  courts  of  Westminster,  Old 
Bailey,  and  in  the  circuit. 

Mr.  Vernon,  This,  1  apprehend,  is  a  matter 
purely  in  the  discretion  of  the  Court,  and  what 
can  neither  in  this  or  any  other  court  of  cri- 
minal  justice  be  demanded  as  a  right.  The 
judges,  I  apprehend,  act  as  they  see  fit  on 
these  occasions,  and  few  of  them  (as  fiir  as  I 
have  observed)  walk  by  one  and  the  same  rule 
in  this  particular :  some  have  gone  so  far,  ae 
to  give  leave  for  counsel  to  examine  and  cross- 
examine  witnesses ;  others  have  bid  tlie  counsel 
propose  their  questions  to  tbe  Court;  and 
others  again  have  directed  that  the  prisoner 
should  put  his  own  questions :  the  m^od  of 
practice  in  this  point,  is  very  variable  and  un- 
certain ;  but  this  we  certainly  know,  that  bj 
the  settled  rule  of  law  the  prisoner  is  allowed 
no  other  counsel  but  the  Court  in  matters  of 
fact,  and  ought  either  to  ask  his  own  questions 
of  the  witnesses,  or  else  propose  them  himself 
to  the  Court.  I  have  one  more  question  to 
ask  of  Mr.  Smith  before  we  part  witn  him. 

Sir,  I  think  you  were  present  when  Mr. 
Goodere  was  brought  to  Bristol,  afler  his  bro- 
ther's being  killed ;  I'd  be  glad  to  know  whet 
ther  you  then  heard  him  say  any  thing,  and 
what,  concerning  this  foul  business  ? 

Smith,  I  was  present  when  l^Ir.  Goodere  was 
brought  to  Brbtol  afler  this  murder  happened, 
when  he  was  ssked  (before  the  justices^  about 
tbe  seizing,  detaining  and  murdering  sir  John 

Sneley  ;  and  he  then  directly  answered,  that 
did  not  know  that  his  brother  was  mur- 
dered or  dead.  He  was  then  asked  in  rela- 
tion to  the  manner  of  seizing  him,  and  cpnry- 
him  away ;  he  said  he  knew  nothing  or  it 


he  came  to  the  boat,  and  when  he  oame 
there  he  saw  his  brother  in  the  boat ;  bul  he 
did  not  know  that  his  brother  had  been  used  at 
that  rate. 

Mr.  Shephard,  Mr.  Smith,  Sir,  you  are 
speaking  about  sir  John ;  by  what  name  did 
you  commonly  call  him  P 

Smith.  Sir  John  Dineley  Goodere. 

Mr.  Recorder,  Mr.  Goodere,  have  you  any 
questions  to  ask  Mr.  Smith  ? 

Samuel  Goodere,  Yes,  Sir.  Mr.  Smith,  I 
ask  you  what  sir  John  Dineley 's  business  was 
with  you,  and  how  much  money  were  you  to 
advance? 

Smith.  Five  thousand  pounds.  Sir ;  and  I  told 
him  that  I  was  satisfied  that  it  was  a  good  titl^. 

Samuel  Goodere,  I  ask  you,  if  you  kusif 
him  to  be  a  knight  and  barontt  ? 
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Smith.   I  can't  tell ;  I  nerer  savr  the  letlen 

^teDt. 

Samufl  Coodert,  Can't  you  tell  bow  you 
■tyled  bini  in  the  writings  ? 

Mr.  Vernon,  1  am  very  loth  to  interrupt 
Mr.  Goodere,  but  must  lubmit  it,  Sir,  that  this 
question  ia  extremely  improper,  because  per- 
sonal knowledge  is  by  no  means  Icij^al  eri- 
dence  of  bis  brother's  having^  bpcn  a  baronet ; 
for  baronetage  must  be  deriied  from  letten 
patent :  neither  can  I  sec,  Sir,  (with  great 
submission)  how  it  would  be  at  all  material  in 
this  case,  whether  the  deceased  was  a  baronet, 
or  not.  By  the  indictment  the  prisoners  stand 
eliargcd  with  the  murder  of  one  sir  John 
Dineley  Goodere,  and  the  witness  Mr.  Smith 

E roves  that  the  jKirty  whom  we  shall  shew  to 
ate  been  murdered,  commonly  went  by  that 
Dame. 

^\t.  Shepherd,  W'iih  great  submission,  Mr. 
Hecordcr,  1  think  it  a  fcry  material  question 
IB  point  of  law  :  upon  the  face  of  the  iudict- 
ment  it  appears,  that  he  is  descnl»ed  by  the 
Dame  of  sir  John  Dineley  Goodere ;  in  a  de- 
claration for  the  kin;^,  the  party  ought  to  be 
set  forth  with  his  additions  and  titles,  the  per- 
sons committing  the  fact,  as  well  as  the  person 
on  whom  it  was  committed :  the  deceased  is 
dt.<«cribc'd  by  the  name  of  sir  Jolin  Dineley 
Goodere,  and  if  he  was  a  baronet  by  patent, 
his  not  bis  title,  and  it  amounts  to  the  same 
as  if  tli^y  had  mistaken  the  Christian  name ; 
if  the  deceased  was  a  baronet,  then  he  is  im- 
properly described,  and  then  the  prisoners 
can't  be  found  guilty  on  this  indictment.  The 
question  before  you,  Sir,  is,  whether  this 
question  was  proper  to  be  asked  the  witness  ? 

Mr.  Recorder,  Can  I  presume  him  to  have 
been  a  baronet,  or  can  I  admit  of  parole  evi- 
dence to  prove  him  so  ? 

Mr.  Vernon,  Mr.  Recorder,  1  beg  leave  to 
be  heard  in  answer  to  this  observation  of  Mr. 
IShephard's,  which  1  apprehend  to  be  one  of 
the  m(»st  extraordinary  I  ever  heard  from  a 
gentleman  of  the  long  robe,  and  am  bold  to 
say,  the  learned  gentleman  who  made  it  (if  in 
earncfeit),  is  much  mistaken  in  it,  and  in  the 
doctrine  he  hath  advanced  concerning  it. 
With  great  deference  to  your  judgment,  Sir, 
1  speak  it,  bis  objection  (if  I  apprehend  il 
ritrhtly)  is,  that  tlit  person  mentioned  in  the 
indictment  to  have  been  mnrdere<l,  is  there 
described  by  the  name  of  sir  John  Dincky 
Goodere  onfy,  and  that  by  the  evidence  it  ap- 
rears  the  person  murdered  was  sir  Job.u 
Dineley  Goodere  baronet ;  and  he  would  from 
tlieuce  infer,  that  there  is  a  mistake  in  the  de- 
scription of  the  person  mnrdercd,  and  a  va- 
riance between  the  indictment  and  the  evi- 
dence. Our  baronets,  it  is  well  kn  rwn,  are  l>ot 
of  modern  institution,  and  their  creation  by 
patent  from  the  king,  as  the  fountain  of  lio- 
nour;  and  whoever  reads  lord  Coke's  12lh 
rf;port,  will  find  it  to  have  been  resolved,  at  a 
learned  conference  in  the  time  of  James  the 
first,  that  the  king  could  erect  such  a  dignity 
by  patent  descendable  to  the  heirs  n^aUs  of  the 


,  body,  as  a  fee  conditional  ind  forfeitable  for 
feloor. — But  that  where  a  baronet  is  mur- 
dered, it  is  necessary  to  set  forth  his  name  (or 
more  properly  title  of  dignity)  in  the  indict- 
ment, 1  mu^t  take  the  liberty  to  deny :  the 
difference,  which  I  apprehend  has  been  al- 
ways taken  and  allowed,  is  between  the  in- 
dictee, or  person  chanreil  by  the  indictment 
with  committing  the  offence,  and  the  person 
on  whom  the  offence  is  laid  therein  to  have 
been  committed.  'Tis  indisputably  true,  that 
the  indictee's  addition  (nbetber  of  title  or 
otherwise)  must  be  set  forth  in  the  indictment ; 
but  what  is  the  reason  ?  Why,  because  it  is 
expressly  so  required  by  the  statute  of  the  1st 
of  Henry  the  5th,  which  directs,  that  indict- 
ments and  writs  where  process  of  outlawry  is 
awsrdable,  the  estate,  degree  or  mvstery  of 
the  defendant  shall  be  superadded  to  his  name, 
to  prevent  troubling  one  person  for  another. 
But,  Sir,  with  great  submission,  that  statute 
was  never  taken  to  extend  to  any  other  but  the 
defendant.  All  the  law  requires,  as  to  the 
person  on  whom  the  offence  is  laid  to  have 
been  committed,  is  a  convenient  certainty  in 
the  description  of  him  ;  and  surely  a  descrip- 
tion by  the  right  Christian  and  surname  is 
such,  and  sufiicieot  to  ascertain  the  pcrsoa 
murdeiiHl,  especially  where  it  does  not  appear 
there  was  any  other  of  the  same  name.  Xxx 
the  indietment  against  Coke  and  Woodbums 
on  the  Coventry  act,*  for  disfiguring  Mr. 
Coke's  brother-in-law  Mr.  Crispe,  and  which 
was  settled  with  great  advice,  the  person  dis- 
figured is  described  as  here,  one  'Edwanl 
Ciispe  only ;  and  all  the  modern  precedents 
of  indictments  at  the  Old  Bailey  are  silent,  as 
to  the  addition  of  the  person  on  whom  tlw 
offence  is  said  to  be  committed ;  and  it  is  cer- 
tainly best  and  safest  to  omit  it.  I/>rd  Cuke 
in  his  first  Institute  lays  it  down,  thaui  person 
may  have  divers  surnames,  and  that  a  piux'hase 
by  cither  of  them  is  sufficient,  and  yet  but 
one  of  them  is  his  true  name ;  Mhich  shews 
the  law  is  not  so  over- curious  in  the  manner 
of  describing  persons :  and,  if  I  mistake  not, 
it  has  lieen  held  that,  even  the  indictee  himself 
can  take  no  advantage  of  a  mistake  of  his 
surname,  if  his  Chriktian  name  be  right,  and 
he  be  otherwise  describ(;d  whh  convenient 
certainty.  Besides,  Sir,  this  is  begging  the 
question  ;  for  it  docs  not  appear  in  proof  that 
the  deceased  was  a  baronet,  he  might  for 
aught  appears  judicially  to  the  Couit  have 
been  baptized  by  the  name  of  Sir  John.  Ba- 
ror.eta^^e  as  a  patent- dignity  we  know  is 
matter  of  record,  which  is  a  thing  proveable 
only  by  itself;  therefore  if  they  would  hav^ 
taken  any  advantage  of  it,  they  should  hava 
hud  t!ie  letters  patent  of  creation,  or  an  ex- 
em  plification  of  them,  at  least  en  poipte  (as 
the  law  terms  it)  reaily  to  produce  in  court : 
and  for  an  authority  in  point.  Sir,  1  beg  leave 
justtf)  mention  the  case  of  sir  Richard  Grahme  \ 

♦  See  their  Case,  vol.  16,  p.  54. 
t  See  his  Casey  vol.  lSip.  016«' 
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(titular  lord  PrestoD) ;  he  wm  indicted  as  a 
obmiiioner,  aod  objected  that  he  was  a  lord, 
aod  as  such  triable  by  his  peers.  Bat  lord 
chief  Justice  Holt,  aod  others  then  present, 
iicquaioted  him  they  could  take  no  judicial 
notice  of  his  being  a  lord  (though  they  them- 
lelTes  called  him  so  out  of  coartesv  when  tbe]^ 
spoke  to  him)  unless  he  produced  the  patent 
w  creation,  or  a  copy  of  its  inroUment,  be* 
cause  matter  of  record ;  so  his  objection  Ta- 
nished,  and  so  I  hope  will  this  gentleman's. 
Had  we  called  the  deceased  in  the  indictment 
air  John  Dineley  Goodere  baronet,  then.  Sir, 
we  should  probably  have  been  told,  that  we 
had  failed  in  proof  of  the  identity  of  the  person, 
for  thai  the  baronettage  was  in  its  creation 
annexed  to,  and  madp  a  concomitant  on  the 
patentee's  surname  of  Goodere,  and  waited 
only  on  that  name ;  and  that  the  deceased, 
considered  as  a  baronet,  was  not  of  the  mater- 
nal name  of  Dineley,  and  so  upon  the  matter 
no  such  person  as  sir  John  Dineley  Goodere 
baronet  ever  in  rerum  uatura* 

Mr.  Shephard.  Mr.  Recorder,  Mr.  Vernon 
says  it  does  not  appear  that  sir  John  Dineley 
was  a  baronet,  and  that  we  ought  to  produce 
the  letters  patent  to  shew  him  such  ;  i  think 
it  a  pretty  bard  objection,  considering  that  by 
law  a  prisoner  cannot  look  into  his  indictment, 
nor  have  a  copy  of  it,  in  order  to  be  advised 
thereon.  Here  it  comes  out  only  on  hearing 
the  indictment  read,  and  the  person  kiUed  is 
therein  described  by  the  name  of  sir  John 
Dineley  Goodere  only»  without  adding,  the  title 
baronet ;  so  that  it  was  impossible  for  us.  to  be 
prepared  with  the  letters  patent,  or  with  any 
evidence  of  his  being  a  oaronet ;  therefore 
bumblv  hope  we  are  proper  in  asking  this  ques- 
lioB  of  the  witness  Mr.  Smith,  who  was  so 
oonvefiant  wilb  the  deceased  gentleman,  had 
tne  perosal  of  his  writings,  all  his  title  deeds 
Jay  before  him,  so  that  he  cannot  but  know 
the  certainty  of  his  title  and  degp^e. 

Mr.  Recorder.  It  is  a  great  mistake  to  say, 
that  it  is  necessary  to  set  forth  in  the  indict- 
ment the  addition  of  the  person  on  whom  the 
offence  is  supposed  to  be  committed;  the  law 
requires  no  such  things  and  the  prisoners  suffer 
no  manner  of  inconvenience  by  leaving  out  the 
addition ;  because  on  this  indictment  if  they 
should  happen  to  be  acquitted,  or  should  be 
convicted  of  homicide  under  the  degree  of 
murder,  they  may  plead  that  acquittal  or  con- 
viction in  bar  of  a  second  prosecution  for  the 
same  fact,  with  an  averment  that  the  party 
mentioned  in  both  indictments,  though  under 
different  descriptions,  was  one  and  ue  same 
peroon :  it  is  sufficient  that  the  deceased  is  de- 
scribed by  his  Christian  name,  and  the  surname 
by  which  he  was  commonly  called.*  The 
question  proposed  to  the  witness  is  improper; 
W  it  is  not  at  aO  material  in  the  present  case, 
whether  sir  Joblk;Was  a  baronet,  or  no.  1 
would  not  deny  the  prisoners  any  advantage 

•  See   Leach's   Hawkins's  Pleas  of  the 
Crown,  book  3|  c  j|5,  ••  7S. 
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they  are  by  law  intitled  to,  but  I  cannot  admit 
of  evidence  which  can  serve  only  to  amuse. 
Mr.  Goodere,  have  you  any  more  questions  to 
ask  this  witness?  I^lahony,  have  you  any  ques- 
Uons  to  ask  ?    [Both  silent.] 

MorrU  Hobbs  sworn. 

Mr.  Vernon,  Mr.  Hobbs,  I  think  you  are  the 
landlord  of  the  White- Hart  alehouse. 

Hobbt.  Yes,  Sir. 

Mr.  Vernon.  Prajr,  whereabout  is  the  house? 

Hobbt,  Over-against  St.  Augustine'schurch. 

Air.  Vernon.  Can  you  see  Mr.  Jarrit  Smith's 
house  from  the  window  of  vour's  ? 

Hobbs.   Yes,  Sir,  very  plain. 

Air.  Vernon.  I  presume  you  are  not  unac- 
quainted with  the  prisoners'  faces  ? 

Hobbs.  I  have  seen  tlie  prisoners  several 
times. 

Mr.  Vernon,  I  would  not  lead  you  in  your 
evidence,  but  would  be  glad  vou'd  give  an  ac- 
count to  Air.  Recorder,  and  the  jury,  whether 
Mr.  Goodere  (the  gentleman  at  the  6wr)  applied 
to  you  about  coming  to  your  house ;  if  so, 
pray  tell  us  when  it  was,  and  upon  what  occa* 
sion? 

Hobbs,  The  13th  of  January  (which  was  on 
Monday)  captain  Goodere  and  Mahony  came  to 
my  house  ;  captain  Goodere  asked  my  wife. 
Have  you  good  ale  here  ?  She  said.  Yes;  he 
also  asked.  What  place  have  you  over- head  f 
I  answered,  A  doset,  a  place  where  gentlemen 
usually  sit  to  look  out.  Will  you  please  to  let 
me  see  it,  says  he ?  Yes,  Sir,  said  J.  1  went 
up  to  shew  it,  he  and  Alahony  went  up ;  the 
captain  said  it  was  a  veiy  fine  prospect  of  the 
town ;  he  asked  for  a  pint  of  ale,  I  drawed  it, 
and  be  gave  it  to  Alahony,  he  drank  it :  and 
then  the  captain  aaked  my  wife,  whether  be 
might  have  a  dish  of  coffee  made  to-morrow 
morning?  Sir,  said  she,  it  is  a  thing  I  don't 
make  use  of  in  my  way ;  but,  if  you  please,  I 
will  get  it  for  you.  Then  he  told  her,  be  would 
be  there  to-morrow  morning  by  about  nine 
o'clock.    Alahooy  was  by  then. 

Air.  Vernon,  Did  you  hear  this  disconrae 
pass  between  your  wife  and  Mr.  Goodere  ?| 

Hobbs„  Yes,  I  did,  and  then  the  captain  paid 
for  bis  pint  of  ale,  and  went  away  ;  and  the 
next  morning  (beiog[  Tuesday  the  idth  of  Ja- 
nuary) he  came  affain  to  my  house  before  my 
wife  was  up,  and  I  was  msJcing  the  fire  (tor  'l 
keep  no  servant).  1  did  not  know  him  again,  I 
thought  he  was  another  man  ;  says  he,  Land- 
lord, can't  you  open  them  windows  in  the  par- 
lour ?  1  told  him,  I  would,  and  so  I  did  ;  he 
looked  out,  and  I  thought  that  he  had  been 
looking  for  somebody  coming  from  Collie 
prayers.  He  asked  where  my  wife  was? 
Says  I,  she  is  a-bed :  because,  said  he,  I  talked 
with  her  about  having  some  coffee  for  breakfast. 
I  told  him,  she  should  come  down  presently, 
but  I  had  much  rather  he  would  go  down  to 
the  coffee-house,  where  he  would  have  it  in 
order.  No,sayabav][  wiUhaveitbere.  My  wife 
came  down,  he  asked  if  he  might  go  up  stairs 
where  ht  was  before ;  he  went  up,  and  by -and- 

3U 


1027J 


U  GEORGE  II.     Trial  <ffCa^mn  Goodere  and  M.  Makoty^    [1QS8 


bj  Maliooy  and  three  men  more  came  in ;  I  did 
not  know  Makonx's  name;  when  thifv  came 
in,  the  captain  M^ai  ahove  atairs;  he  directed 
ine  to  make  his  men  eat  and  drink  whatc?er 
th.'^Y  would,  and  he  would  pay  fur  it;  I  hrought 
them  hread  and  chocsc*,  the\  eat  what  they 
jdcascn! ;  Mahuny  went  liack wards  and  fur- 
wapts,  up  Mnirs  and  down  Be«era1  times;  lie 
went  out,  but  when*,  or  what  for,  I  did  not 
know. 

Mr.  Vernon.  Hid  Mahnny,  wlien  he  went  up 
»tair8,  »ii  in  t«»  >lr.  Goodere  P 

HMs.  Yi.«,  f>('veial  times;  Mahony  put 
the  coA'ee,  uiid  some  bread  and  butted,  and 
made  the  toast,  and  did  i^very  tiiinrr  for  the 
rapiain,  I  thouL;ht  he  had  been  his  f(K>tman. 
When  the  captain  had  breakfasted,  and  had 
n»ade  the  men  welcome,  he  aliifte<l  himself 
(some  porter  brought  fresh  clothes  to  him), 
by- and- by  a  man  rid  along,  who,  I  believe, 
was  sir  John  Gooilere*!  man,  with  pistols  be- 
fore him ;  I  heard  somebody  say  that  it  was 
his  man :  and  toon  after  the  captain  had  shifted 
himself,  Mabony  went  out  ibont  a  quarter 
ol'an  hour,  and  came  back  sweating,  acd  went 
up  to  the  ca\)taio ;  and  I  looking  out  of  the 
window  saw  the  man  on  horseback,  and  leading 
another  horse  (which  I  took  to  be  hit  roaster's) ; 
and  by-and-by  sir  John  mounted,  and  rid  down 
betweep  my  liouse  and  the  chiutsh  ;  and  1  had 
some  glimpse  of  him,  and*  heard  the  captain 
say.  Look  well  at  him,  but  doo't  touch  him. 

Mr.  Recorder.  Th is  you  beard  the  geutlemaD 
aboTe  stairs  say  to  the  Your  men  below  P 

Hobbt.  Yes,  Sir,  lie  spoke  those  wonb  to  the 
four  who  came  in. 

Mr.  Vernon.  Did  sir  John  and  his  man  ap- 
pear to  hare  any  arms  ? 

Hobbt.  Yes,  8ir,  they  bad  both  pistols  before 
them. 

BIr.  Vemom.  Those  men  that  were  along 
wiih  Mahony,  do  you  know  what  ship  thej 
belonged  toP 

Hobbi,  There  was  a  young  man,  1  beliere 
something  of  an  officer,  came  to  my  wile,  and 
asked  her.  Is  the  captain  of  the  uian  of  war 
here  P  She  answereo  that  she  did  not  know ; 
Uit  there  was  a  gentleman  abore,  and  there 
were  six  other  men  betides  in  the  other  room  in 
another  company,  which  1  did  not  know  be- 
longed to  the  captain,  until  be  ordered  six  pints 
of  ale  tor  tliem.  The  captain  ordered  enters 
tainmcnt  for  ten  men. 

Mr.  Vernon.  U'here  were  those  six  men  P 

Ilobbs.  Ill  the  kitchen ;  they  did  not  belong 
to  the  man  of  war,  nor  were  not  in  company 
with  the  other  four. 

Mr.  Vernon,  Now,  will  you  proceed  to  gi? e 
an  Account  what  followed  upon  Mr.  Goodere's 
saying,  Look  well  at  him,  but  don't  touch  him. 

Ilobbs.  As  soon  as  sir  John  went  down  the 
hill,  this  Mahony  stept  up  to  the  captain  and 
came  down  again,  and  he  and  the  other  three  in 
his  company  went  down  the  hill,  and  the  can- 
taiu  tollow€4  fbem ;  the  clo)bes  which  ttie 
captain  pulled  6tf  were  left  in  the  room ;  when 
the  captsiiu  wa5  goiitg  out  at  the  door  with  his 


sword  and  cloak,  I  thought  I  was  pivtty  taff 
of  my  reckoning,  beeaute  of  hit  clothes  MnK' 
left.    Tlie  captain  said  at  the  door.  Landlady^ 
I  will  come  back  and  pay  you  presentljr. 

Mr.  Vernon.  How  long  was  it  before  Mr. 
Goo«lere  returned  to  your  nonte  ? 

Hobb$.  He  came  again  in  about  a  quarter  ofaa 
hour :  When  he  came  again,  he  went  up  stairs^' 
chaniifed  a  guinea,  he  asked  what  was  to  pay  f 
I  told  him  four  shillings  and  one  penny  naif* 
penny,  and  then  went  away.  About  au  hour  and 
a  half  after  Mahony  and  the  other  came  again, 
sweating,  and  said  they  had  been  a  mile  or  two 
out  in  the  country.  Blahony  asked  credit  for  a 
tankard  of  ale,  and  said  his  master  would  come' 
up  on  8atunlay  following,  and  then  he  wiiutd 
pay  for  it :  Well,  said  I,  if  he  is  to  come  up  on 
Saturday,  I  will  not  stand  for  a  tankard  of  ale; 
but  if  he  don*t  come,  how  shall  I  hsTe  ist 
reckoning  P  H^ys  Mahonv,  I  lire  at  the  Scotcn 
arms  in  Marah-street.  Well,  said  I,  I  will  not 
deny  drawing  you  a  tankard  of  ale,  if  you 
never  pay  me.  Said  he.  You  had  best  get  th« 
room  ready  against  Saturday,  and  make  a  fire, 
and  Just  ilust  it. 

Mr.  Vernon.  Pray,  when  Mr.  Goodere  went' 
away  from  your  house,  was  he  in  the  same* 
dress  as  when  he  came  first  there  that  day  P 

HohU,  No,  Sir.  When  he  came  there  be  had 
a  light -coloured  coat,  and  he  looked  like  a 
country  farmer  at  his  first  coming  in  ;  but 
when  he  was  out,  he  had  a  scarlet  cloak  on, 
wore  a  sword,  and  had  a  cane  in  his  hand  ;  a 
porter  brought  him  the  things. 

Mr.  Vernon.  Do  you  know  any  thing  of 
what  happened  on  the  Sunday  foltowiiig  P 

Hobbt.  Yet,  Sir ;  the  Stmday  morning  Ma- 
hony came  to  my  house,  having  trouaers  and  a 
short  jacket  and  leather  cap  on,  asked  for  a 
quart  of  ale,  this  was  Sunday:  My  wife  said. 
Don't  draw  any  more  upon  tick.  Mahony 
gave  a  six -pence  and  paid  for  it,  and  said.  Set 
that  the  room  be  clear,  the  captain  will  be  up  ■ 
in  the  aftet^noon,  and  then  he  will  be  here: 
And  as  he  was  going  out  of  the  house,  he  said 
to  me,  If  yon  fortune  to  see  that  gentleman  go 
up  with  the  black  cap  before  that  time,  do  yoa ' 
send  a  porter  to  roe  to  the  Scotch  arms.  I  told 
him  I  had  no  porter,  and  could  not  send. 
About  3  o'ch>ek  in  the  afternoon,  when  he  came 
again  with  a  person  who  had  a  scalled  face,  and 
one  or  two  more,  a  roan  who  lodged  in  tha 
house  came  and  told  me,  that  they  wanted  to 
go  up  stairs ;  bnt  I  would  not  let  them,  beeatise 
it  was  in  service-time :  They  all  went  into  the 
parlour,  and  had  a  qnart  of  ale,  and  when  that 
was  drank,  Blahony  called  for  another;  and 
then  eight  or  nine  men  more  came  and  called 
for  ale,  and  went  into  the  parlour,  but  still  kept 
looking  out ;  and  one  of  them  being  a  little  fel- 
low, I  don't  know  his  name,  kept  summing  tha 
door  together,  ready  to  hnak  the  house  down. 
Soys  1,  Don't  break  my  houte  down  about  my 
eara,  don't  think  you  are  m  Marah-ttreaC ;  then 
the  little  fellow  came  uff  as  if  he  Wat  poing  to 
strike  me,  at  1  was  coming  up  out  of  the  ceU 
lar  with  adobbin  of  idt  ia  my  Dandi  fw  agcft* 
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ileman  going  to  the  college:  I  eawtbisgen- 
tlemao  (pointing  to  the  prisoner  Samuel  Good- 
ere)  and  the  deceased  walk  down  the  bill,  I 
looked  after  them,  and  so  did  Mahonj ;  and 
then  all  those  men  rushed  out,  and  rollowed 
them.  Mahony  paid  the  reckoning,  and  went 
away :  I  ran  in  to  see  after  my  tankard,  for  1 
was  more  afraid  of  losing  that  than  the  reckon- 
ing. And  that  is  all  I  do  know  ftrom  the  be- 
ginning to  the  end. 

Mr,  Vernon.  How  long  did  he  continue  at 
your  house  on  thf  Sunday  ? 

Sobbs,  I  belie?e,  Sir,  an  hour  and  an  half ; 
mud  there  was  some  or  other  of  them  still  look- , 
ingout,  and  waiting  at  the  door. 

Mir.  Recorder.  You  say  that  Mahony  desired 
you,  that  if  yon  saw  the  gentleman  in  the  black 
<^  tP>  by»  to  sc»d  a  porter;  who  did  you  ap- 
prehend that  gentleman  to  be  ? 

H<M$,  The  gentleman  that  rode  down  the 
Tuesday. 

One  of  the  Jury.  To  what  place  were  yon  to 
■end  the  porter  P 

HMt,  To  the  Scotch  arms  in  Marsh- street, 
where  Mahony  lodged,  if  the  gentleman  in  the 
blackcap  did  go  up  to  Mr.  Smith's. 

Mr.  renum,  I  think,  you  say,  you  saw  Mr. 
Goodere  on  the  Sunday  go  down  the  hill,  after 
the  gentleman  in  the  black  cap  ? 

nobbs.  1  did,  Sir ;  but  nobody  at  all  was 
with  him. 

S,  Ooodere.  Did  you  see  me  at  all  that  day  ? 

H(Abi.  Yes,  Sir,  1  saw  you  go  into  Mr. 
Jarrit  Smith's ;  and  when  you  came  down 
the  hill,  after  the  gentleman  m  the  black  cap, 
you  called  out  to  Mahony  and  his  company, 
and  bid  them  to  look  sharp. 

S,  Goodere,  Did  you  see  any  bod  v  with  me 
that  dav  ?  1  was  not  at  your  house  that  day. 

Hobis.'  I  did  not  say  you  were ;  but  as  yon 
was  going  to  Mr.  Jarrit  Smith's,  1  heard  one 
of  your  men  say.  There  goes  our  captain,  or 
else  1  had  not  looked  out. 

Maheny,  I  beg  leave,  my  lord,  to  ask  him, 
who  it  was  that  the  captain  bid  Mahony  to  look 
sharp  top 

Mobbs.  The  gentleman  with  the  black  cap. 

Mr.  Recorder.  Was  the  gentleman  in  the 
black  cap,  at  whose  going  by  they  all  rushed 
oat,  the  same  gentleman  whom  you  had  seen 
before  go  to  Mr.  Jarrit  Smith 's  ? 

Hobbs.  Yes,  Sir;  but  Mahony  gave  half-a- 
crown  for  my  reckoning,  and  as  thev  rushed 
out  so  hastily,  I  was  afnud  they  had  taken  away 
BAv  tankard ;  6>r  which  reason  I  went  to  look 
after  it,  and  saw  no  more. 

Thomat  William  nwon. 

Mr.  Vernon.   Mr.  Williams,  I  think  T<m  be- 
longed to  the  Ruby  at  the  time  when  this  me- 
lancholy affair  happened? 
.   WaUams.  Yes,  Sir. 

Mr.  Vgrnon.  W  hat  station  were  you  in  ? 

WHUam,  I  was  ordered  to  walk  the  quarter- 
deck. 

Mr.  Verwm.   Will  you  gi? e  en  aecount  of 
what  you  know  in  rdatioii  to  the  ill  tnatmeot 
% 


of  sir  John  Dineley  Goodere  ?  Tell  all  you 
know  about  it. 

Williams.  I  came  up  on  Sunday  the  18th 
day  of  January  last  for  my  commander,  went 
to  his  lodgings,  he  was  not* at  home;  'I  wao 
told  there,  that  he  dined  that  day  at  Dr.  Mid- . 
dieton's,  and  he  was  just  gone  there.  I  went 
to  Dr.  Middleton's  after  him,  and  he  was  just 
ffone  from  thence ;  I  then  returned  to  his 
lodgings,  and  (bond  him  there ;  1  told  him 
the  barge  was  waiting  for  his  honour.  He 
asked  me  if  I  knew  the  rif  er,  and  if  I  knew 
the  brick-yard  at  the  lime-kilns  P  I  tokl  him 
that  I  knew  the  lime-kilns,  and  at  last  I  re- 
collected that  I  did  remember  the  brick -yard 
he  meant.  That  Is  well  enough,  says  he. 
While  1  was  there,  Mahony  came  up  to  him, 
and  the  captain  desired  of  me  to  go  down  stairs^ 
for  he  wanted  to  speak  to  Mahony  in  private. 
I  went  down  stairs,  by-and-by  Aphony  eame 
down  and  went  away  ;  then  I  went  op  to  cap- 
tain Goodere  again,  when  he  directed  me  to  get 
all  the  hands  together,  and  go  down  imo  iha 
barge,  and,  says  he,  let  it  be  landed  at  the  brick 
yaiS.  He  asked  me,  if  I  knew  the  White 
Hart  in  the  College  Green  P  I  told  him,  I  did, 
and  he  directed  me  to  take  eight  men  up  with 
me  to  the  White  Hart,  and  let  two  remain  ia 
the  boat,  for  i  have  a  gentleman  coming  on 
board  with  me.  I  did  as  I  was  ordered ;  and 
when  I  came  to  the  White  Hart,  1  saw  Ma- 
hony and  some  of  the  privateer's  men  with 
him  there  in  a  room :  I  did  not  like  their  com- 

ny ;   1  went  into  the  kitchen  ;    I  asked  the 


landlord  to  make  me  a  pint  of  toddy ;  he  asked 
roe,  whether  I  would  have  it  hot  or  cold ;  I 
told  him  a  little  warm ;  he  was  going  about  it, 
but  before  it  was  made,  Mahony  and  the  pri- 
vateer's men  rushed  out  of  the  house :  I  seeing 
that,  followed  them ;  they  had  the  gentleman 
in  possession  before  I  came  to  them,  and  were 
dragging  him  along.  I  asked  them  what  they 
were  atP  One  of  the  privateer's  men  told  me, 
if  1  did  not  hold  my  tongue,  be  would  throw 
me  over  the  key  into  the  river,  and  imme- 
diately captain  Croodere  came  there  himself : 
The  privateer's  men  asked  what  they  should 
do  With  him,  and  lie  directed  them  to  uke  him 
on  board  the  barge,  I  followed  them  down  the 
butts,  the  gentleman  cried  out  Murder,  murder  1' 
Mr.  Stephen  Perry  the  anchor-smith  came  out 
of  bis  house,  snd  asked  me  what  was  the  matter ; 
I  told  him  I  did  not  know  :  Mahony  said  ho 
was  a  murderer,  he  had  killed  a  man  on  board 
the  man  of  war,  and  that  he  had  run  away  ; 
they  had  carried  him  before  a  matpstrate,  and 
he  was  ordered  back  to  the  man  of  war  to  be 
tried  Irr  a  court  martial. 

Mr.  Recorder.  Was  the  captain  within  hear- 
ing at  the  time  Mahony  said  that  P 

WilUanu.   He  was  just  behind. 

Mr.  Recorder.  Was  he  within  bearing  P 

Williams.  He  was;  and  when  they  had 
brought  him  into  the  barge,  captain  Goodere 
desired  to  have  the  cloak  put  over  sir  John  to 
keep  him  from  the  cold,  but  sir  John  said  he 
did  not  want  a  cloak,  neither  would  he  have  it. 
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The  privatc>cr*s  men  wanted  me  to  put  tlicm  on 
the  nther  side  the  water,  but  I  said  I  would  not 
without  the  captain's  orders.  They  asked  the 
captaiu,  and  lie  directed  me  to  do  it,  aud  1  put 
theui  ashore  at  the  glass-house,  and  just  as  wc 
came  over  against  the  Hot- wells,  there  was  a 
gentieniau  standing  whom  sir  John  knew,  to 
whom  8ir  John  cried  out.  Sir,  do  you  know 
Mr.  Jarrit  Smith  ?  But  before  he  could  speak 
any  mor<^,  the  cloak  was  thrown  over  him  to 
prevent  his  crying  out,  and  the  captain  told  me 
to  steer  the  Mrge  on  the  other  side,  until  we 
got  clear  of  the  noise  of  the  people ;  and  when 
we  were  got  clear,  lie  directed  me  to  steer  the 
boat  in  the  middle,  as  I  ought  to  do.  1  obeyed 
his  orders. 

Air.  Recorder,  Who  threw  the  cloak  over 
Lim? 

Williatns,  The  captain.  And  the  cantaio 
being  as  near  to  sir  John  as  I  am  to  your  lord- 
ship, sir  John  asked  the  captain  what  he  was 
going  to  do  with  him  ?  Says  the  captain,  I  am 
going  to  cari-y  you  on  board,  to  save  you  from 
ruin,  and  from  lying  rotting  in  a  gaol. 

Mr.  Vernon,  And  what  reply  did  sir  J<Ad 
make  to  that  ? 

Wiliiams,  He  said,  1  know  better  things,  I 
believe  you  are  goingto murder  me;  you  may 
as  well  throw  me  overboard,  and  murder  me 
here  right,  as  carry  me  ou  board  ship  and 
murder  me.  No,  says  the  captain,  I  am  not 
going  to  do  any  such  thing,  but  1  would  have 
you  make  your  peace  with  God.  As  I  steered 
the  boat,  1  heard  all  that  passed.  We  brought 
sir  John  on  lioard  between  7  and  8  o*ckick,  he 
could  hardly  go  up  into  Uie  ship,  be  being  so 
benumbeil  with  cold  ;  he  did  go  up  of  his  own 
accord,  with  the  men*s  assistance. 

Air.  Venion,  How  was  he  treated  on  board 
the  man  of  war? 

Williams.  Sir,  I  donH  know  how  they  treated 
him  aAer  he  went  on  board  the  ship.  I  was 
excused  from  watching  that  night,  so  1  went 
to  my  hammock ;  but  after  I  was  got  out  of 
luy  iirst  sleep,  I  heard  some  people  talking 
aud  walking  about  backwards  and  forwards :  I 
was  surprised ;  at  last  I  peeped  out  of  my 
hammock,  and  asked  the  ceminel  what  was 
o'clock?  He  said.  Between  two  and  three. 
And  theu  I  saw  captain  Goodere  going  down 
the  ladder  from  the  deck  towards  tne  purser's 
cabbin,  but  for  what  intention  I  know  not.  I 
believe  he  came  from  his  own  cabbin. 

Air.  Recorder,  Whereabont  is  the  purser's 
cabbin? 

JVilliums.  The  purser's  cabbin  is  in  a  place 
called  the  Cock- pit,  the  lower  steps  ot  the 
ladder  is  just  by  the  door  of  the  purser's  cabbin. 

Air.  Hccorikr,  And  it  was  that  ladder  you 
saw  the  captain  go  down,  was  it  ? 

Williann,  Yes,  Sir,  it  was. 

Air.  Vernon.  Mr.  Williams,  you  have  not 
told  ua  all  the  particulars  of  sir  John's  treat- 
ment between  the  seizing  and  carrying  him  to 
the  barge. 

Williatns,  One  of  the  men  had  hold  of  one 
arm,  aud  another  the  other,  and  a  third  person 
was  behind  shovmg  him  along. 


Mr.  Vernon.  Where  was  captain  Goodcra 
then  ? 

Williams.  He  was  just  behind  him. 

BIr.  Vernon.   How  near  was  he  to  him  ? 

Wiiliams.  Sometimes  he  was  as  near  to  hia 
as  I  am  to  you. 

Air.  Recorder,  How  many  were  there  ia 
tlie  company,  do  you  think,  in  the  rope*walk, 
when  they  were  carrying  sir  John  ftlooi^  ? 

Wiiliams.  There  were  fiTe  of  the  pnvataer'a 
men,  and  Afahony  made  sir,  and  there  were 
'  nine  belonging  to  the  barge ;  about  sixteen  in 
all. 

Air.  Recorder,    At  what  disUnoe  were  you  P 

Williams,  At  a  pretty  great  distance;  I 
walked  just  before  them:  I  saw  them  take 
him  along  in  the  manner  I  have  said  ;  1  heard 
sir  John  cry  out  murder  several  times  as  he 
went,  as  they  took  him  along  tlie  rope- walk. 

Air.  Recorder,  Mr.  Goodere,  Will  you  ask 
Williams  any  questions  ? 

S.  Goodere,  What  side  of  the  gun  -room  did 
you  lie  in  ? 

WUliams,  The  star-board  side  of  the  gun- 
room. 

S.  Goodere,  Why  then  it  was  impossible  for 
you,  as  you  lay  in  your  hammock,  to  aee  any 
body  go  down  to  the  cook- pit. 

Wdlioins.  Not  at  all.  Sir ;  the  gunner's  cab- 
bin comes  out  further  than  ever  was  knotvn  of 
that  sort. 

&  Goodere.  Arc  there  any  other  cabbins  be- 
sides the  purser's  in  the  cock- pit?  Did  you 
ever  examine  them  bow  strong  they  are,  and 
what  partitions  are  there  between  them  ? 

Williams.  I  don't  know  any  other  cabbin  bat 
the  purser's  in  the  cock-pit;  the  cooper  lies  in 
the  slop- room. 

S.  Goodere,  Were  you  iierer  in  the  doctor's 
cabbin? 

WilUawa.    No,  never  in  my  life. 

S,  Goodere,  Do  you  know  whereabont  the 
Ruby  lay,  when  you  brought  that  gentlemao 
on  board ;  where  did  you  apprehend  the  ship 
was? 

Williams,  I  did  not  know  the  situation  of 
the  ship,  I  had  no  business  to  know  that ;  I 
was  but  a  foremast- man. 

Samuel  Trivett  sworn. 

Air.  Vernon,  Will  yon  give  an  account  to 
Air.  Recorder  and  the  jury  of  what  you  know 
relating  to  this  business. 

Triveti,  On  Sunday  the  18th  of  January 
last,  I  was  at  a  public  iiouse  in  the  rope-walk  § 
I  heard  a  noise  of  people  cried.  Damn  ye^ 
stand  iifT,  or  else  we  will  knock  your  brains 
out ;  I  stepped  up,  and  asked  what  right  they 
had  to  carry  a  man  along  after  that  manner  P  1 
followed  them  ;  their  answer  was,  it  was  a  mid* 
shipman  who  had  committed  murder,  and  they 
were  taking  him  down  to  the  ship  to  do  him 
justice :  other  people  hkevrise  followed,  enqnir- 
iuff  what  was  the  matter :  the  gentleman  was 
behind,  and  ordered  them  to  msSie  more  haste. 

Mr.  Vernon,  Look  upon  the  prisoner  at  the 
bar,  Mr.  Goodere;  is  that  the  gentleman  that 
ordered  them  to  make  more  haste? 
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TrivtH.  I  bdieve  that  is  the  man,  my 
lord.  On  the  gentleman's  ordering  them  to 
imJce  more  haste,  fi?e  or  six  of  them  caught 
him  up  in  their  arms,  and  carried  bifii  along; 
and  as  they  were  cot  down  abooi  the  comer  of 
Mr.  Brown's  wall,  ne  insisted  upon  their  making 
more  dispatch,  and  then  they  hurried  him  as 
far  as  captain  Oshom's  dock.  By  that  tima 
his  clothes  were  ruffled  and  shored  up  to  hb 
arm -pits ;  they  put  him  down,  and  settled  bis 
clotlM,  and  then  I  saw«  his  face,  and  knew  him 
to  be  sir  John  Dineley :  he  cried  out  murder 
aereral  times,  and  said,  thc^  were  taking  him 
on  board  to  kill  him,  he  beliered.  As  they 
were  going  with  him  along,  he  cried  out  to 
Mrs.  Darby,  For  God's  sake  assist  me,  they 
are  goinp^  to  murder  me.  I  told  Mrs.  Darby, 
it  was  nr  John  DineleT :  she  said  she  knew 
him;  the^oloak  was  tbenorer  his  face.  As 
they  got  him  further,  he  called  out  to  a  little 
girl,  to  get  somebody  to  assist  him,  for  they 
were  goinr  to  murder  him.  They  pushed  him 
along  to  Mrs.  Mew's  house,  and  made  a  little 
atop  there,  and  then  they  brought  him  to  the 
water-side,  where  was  a  boat ;  tney  put  out  a 
plank  with  ledges  nailed  across :  he  was  ordered 
to  ffo  on  board  the  boat;  they  got  him  on  board, 
and  put  him  to  sK  down  in  the  stem-sheet : 
then  he  cried  out,  For  God's  sake,  gentlemen,  if 
any  of  you  know  Mr.  Jarrit  Smith  in  the  Col* 
lege-green,  tell  him  my  name  is  sir  John 
Dmeley.  One  of  the  men  put  his  cloak  and 
covered  him,  and  before  be  eould  say  any  more, 
that  gentleman  (pointing  to  the  prisoner 
Goodere)  look  his  hand  and  put  it  on  his  mouth, 
and  would  not  let  him  speak  any  further,  and 
ordered  the  boat  to  be  pushed  off,  which  was 
done ;  and  tint  tide  makmg  up  strong,  the  boat 
got  almoat  to  tlie  other  nde*  I  heard  that  gen- 
tleman (pointing  as  before)  say,  Have  you  not 
gif  en  the  rogues  of  lawyers  money  enough  al- 
ready ?  Do  you  want  to  giro  them  more  ?  I 
will  take  care  that  they  shall  nerer  have  any^ 
more  ofyou ;  now  I'll  take  care  of  tou. 

Mr.  Kecorder*  Prisoners,  will  eitner  of  yon 
ask  this  witness  any  questions  f 

S.  Goodtre,  No ;  1  never  saw  the  man  before 
in  my  life. 

Ihanuu  CAarmbufy  sworn. 

Charmbury,  On  Sunday  the  18th  of  Ja- 
nuary last,  between  the  boors  of  four  and  five 
in  the  afternoon,  I  was  on  beard  the  ship  called 
the  Levant,  lying  in  Mr.  Thompoon's  dsck ;  1 
heard  a  noise  coming  over  the  bridge  -of  the 
dock,  and  I  saw  a  man  in  a  scarlet  dmik,  and  a 
parcel  of  people,  some  before  and  some  behindi 
guarding  of  him,  and  he  made  a  noise.  1  went 
towards  them,  to  see  what  was  the  matter,  and 
at  Mr.  Stephen  Porry's  ooonting- house  6hey 
rested)  i  asked,  what  waa  the  matter  ?  They 
said,  he  had  killed  a  man  on  board  a  man  of 
war ;  that  he  had  ran  away  ;  and  they  had 
had  him  before  a  magistrate,  and  he  was  or^ 
dered  on  (bbard  the  king's  ship  to  be  carried 
round  to  London  to  take  his  trial.  Mr.  Peny 
(on  hearing  the  noise)  caae<i(at  and  saw  hho ; 


says  Mr.  Perry,  Gentlemen^do  you  know  what 
you  are  about  P  1  would  not  be  in  your  coals 
for  a  thousand  pounds,  for  it  is  'squire  Goodere. 
They  threatened  to  knock  down  any  thai 
should  come  near ;  a  fellow,  I  take  him  to  bo 
Mahony,  came  up  to  me,  and  threatened  to 
knock  me  down  several  times.  They  took  and 
carried  him  as  far  as  captain  James  Day's  hills 
and  warehouse,  where  he  keeps  his  htmp  ; 
and  there  they  rested  him  again,  and  threatened 
to  knock  down  any  that  should  come  near 
them.  Then  said  Mahony,  Damn  ye,  here 
comes  the  captain.  Immediately  I  turned 
about,  and  saw  a  gentleman  with  his  cane 
poised  in  one  band,  and  his  sword  in  the  other  ; 
be  bad  a  dark  shag  coat  and  yellow  bottonai 
whom  I  take  to  be  that  gentleman  the  prisoner 
at  the  bar.  They  took  up  the  man  in  thm 
scarlet  cloak  again,  and  carried  him  so  far  an 
coming  out  from  the  lower  College-green  into 
the  rope- walk :  the  prisoner  Goodere  came  up 
to  them  and  ordereo  them  to  mend  their  pace ; 
thev  look  him  up  again,  and  carried  him  as  far 
as  Brown's  garden,  at  the  lower  end  of  therope* 
walk,  as  fast  as  they  ooold  well  carry  him, 
where  they  settled  hb  clothes,  and  in  the  mean 
while  the  prisoner  Goodere  came  un  to  then| 
min,  and  ordered  them  to  mend  tneir  pace. 
With  much  difficulty  they  got  him  between  the 
gate  and  stile,  and  cameo  him  as  far  as  the 
warehouse  at  the  comer  of  the  glass-house, 
there  they  rested  and  settled  his  clothes  again : 
then  they  took  him  up,  and  carried  him  down 
to  the  Lime-kilns,  as  far  as  the  lower  part  of  the 
wall  below  madam  New's  ;  «nd  then^  brought 
biro  down  to  a  place  opposite  to  the' 'King's* 
head,  and  then  tney  put  nim  on  board  a  boat  (I 
take  it  the  man  of  war's  barge)  having  tea 
oars,  and  they  handed  him  in.  AAer,  the  pri- 
soner Goodere  went  into  the  boat  after  him, 
and  set  sir  John  on  the  8tarboard«side,  and  the 

Srisoner  Ck>odere  on  the  larboard-side ;  then  sir 
obb  cried  out,  Murder !  you  gentlemen  that 
are  on  shore,  pray  tell  Mr.  Jarrit  Smith,  that 
my  name  is  Dineley,  and  before  he  could  say 
Goodere,  the  ^tleman  took  up  the  flap  of  the 
doak,  threw  it  over  the  face  of  sir  Jonn,  and 
stopped  his  month ;  and  says  he,  I  will  take  care 
ofyou,  that  you  shall  not  spend  your  estate  ; 
ana  bordered  the  barge  to  be  put  off:  and  then 
he  took  the  gentleman's  cloak  from  his  shoul- 
ders, and  put  it  on  his  own. 

Mr.  Recorder.  Who  was  it  that  stopped  his 
mouth  with  his  doak  T 

Charmbury.  That  gentleman  the  prisoner  at 
the  bar.  The  boat  was  so  full,  bad  so  many 
people  in  it,  that  they  were  obliged  to  row  but 
with  eight  oars:  and  when  t^y  proceeded 
down  the  river,  it  being  about  three  quarters 
flood,  and  the  gentleman  continually  crying 
out,  they  went  out  of  sight,  and  I  saw  no  more 
of  them. 

Mrs.  Darhy  sworn. 

Mr.  Fertum.  Mrs.  Darby,  I  think  yoo  live 
at  the  Lime- kilns. 
Mrs.  Darby.  YeSj  Sir,  1  do. 
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Mr.  rcmon.  What  do  yoa  know  of  tbii  tn- 
gietl  affair  f 

lira.  Darby,  I  aaw  air  John  Dinelcv  forcad 
along  between  two  men,  he  crying  out  Murder, 
murder,  for  the  Lmrd'a  sake  aa? e  roe,  aa? e  me, 
for  they  are  going  to  kill  me ! 

Mr.  Vernon.  Pray  what  were  they  doing  to 
him  at  that  time? 

Mn.  Darby,  Ford og  him  along.  Sir;  one 
Jiad  him  under  one  arm,  and  another  under  the 
other. 

Mr.  Vernon,  Did  yon  then  know  him  to  be 
air  John  Dinelay  Goodere  ? 

Mrs.  Darby.  Yea,  Sir ;  lait  aummer  we 
mended  hia  chair  for  him,  I  knew  him  veiy 
well. 

Mr.  Vernon.  Yon  aay  yoa  knew  air  John ; 
pray  did  you  know  thia  gentleman  P  (pointing 
to  Mr.  Goodere.) 

3Irs.  Darby.  There  waa  a  great  many  other 
persona  there ;  they  told  me  that  the  ca^in  of 
the  man  of  war  was  behind  them,  which  1  be- 
lieve to  be  the  gentleman  at  the  bar :  he  was 
dressed  in  a  dariL  drab-cotoored  coat,  and  his 
waistcoat  trimmed  with  gold; 

Mr.  Vernon,  What  further  did  you  see 
pass  f 

Mrs.  Darby.  I  saw  them  hurrying  him  on 
board  the  boat,  but  1  did  not  go  any  further 
than  over  against  my  own  door;  but  when 
they  irere  turning  the  boat,  I  heard  him  cry 
out,  but  what  be  aaid  1  know  not 

William  Dupree  sworn. 

Mr.  Vernon.  Give  an  account  of  what  yon 
know  of  this  matter. 

Dupree.  On  Sunday  the  IBtb  of  January 
laat  1  H  us  at  the  sign  of  the  King's  Head,  upon 
the  right- hand  side  f>f  the  Red  Lion  as  you  go 
down  to  the  Hot  Well,  with  a  frieml  of  mine,  a 
man  that  works  with  nip,  drinking  a  pint  of 
ale ;  there  was  a  younif  woman,  she  was  read- 
ing at  the  window.  Stie  said,  she  heard  a 
great  outcry,  we  heani  the  bsme,  we  went  out, 
aaw  a  com|iany  of  men  forcing  a  gentleman 
alonic;  I  saw  captain  (loodere  the  prisoner  at 
the  bar  coming  behind  them :  when  they  came 
down  to  Scriggin's  Slip,  they  gave  out  a  re- 
port, that  the  gentleman  had  murdered  a  man 
on  board  a  man  of  war,  and  they  were  taking 
him  on  board  for  justice.  They  put  him  on 
board  the  yawl,  and  captain  Goodere  stood  by 
whilst  they  did  it  The  gentleman  cried  out. 
For  God's  sake  go  and  acquaiot  Mr.  Jarrit 
Smith,  for  I  am  undone,  they  will  murder  me. 
I  went  into  the  house  again  ;  the  people  ad  • 
▼ised  me  to  go  to  Mr.  Jarrit  Smith,  and  inform 
him  of  it :  as  1  came  home  I  called  at  Mr. 
Smith 'a,  and  told  him  what  I  had  seen  and 
heard,  and  he  told  roe  he  would  see  about  it. 

Mr.  Vernon,  I'd  be  glad  to  know  whether 
u(>on  the  gentleman's  crying  out  you  saw  any 
thing,  and  what,  done  to  him  P 

Dupree.  1  aaw  the  captain,  the  prisoner  at 
the  har^nt  his  hand  and  stop  his  mouth. 

Mr.  Vernon,  Are  you  positive  you  saw  that  f 

Dupree^    Yeg,  1  am. 


Theodore  Courtf  Master  of  the  Ship,  sworn. 

Mr.  Vernon.  Will  you  tel)  Mr.  lUcordcr 
and  the  jury  what  you  know  concerning  tha 
death  of  sir  John  Dmeley  Goodere? 

T.  Court.  On  the  18th  of  January  last,  be- 
ing Sunday,  the  barge  went  up  to  fetch  captain 
Goodere  from  Bristol,  and  about  aeven  of  tha 
ch>ck  in  the  evening  lie  came  on  board,  and 
when  he  came  into  the  gangway,  says  he,  How 
do  yon  all  do,  gentlemen  r  Excuse  me,  gen* 
tiemen,  from  going  tite  riffht  way  to-night,  for 
I  have  brought  an  old  mad  fellow  on  board,  and 
I  must  take  care  of  him.  I  saw  a  gentkman 
with  a  Mack  can  coming  up  the  abip's  aide^ 
aod  hia  groana  shocked  me,  so  that  I  could  nai 
help  him ;  he  looked  much  surprised,  aa  a  per- 
aon  used  ill :  as  soon  as  he  waa  on  board,  bt 
waa  taken  into  custody,  and  carried  by  the  cap- 
tain's orders  down  to  the  cock- pit,  and  pot  into 
the  purser's  cabbin,  and  a  centinelordeied  upoa 
him ;  and  I  aaw  him  no  more  at  that  tine. 
Next  rooming  I  was  told  that  the  captain's  faro* 
ther  waa  muraered,  and  that  the  captain  bad 
given  Charles  White  and  Mahony  leave  to  gn 
on  shore. 

Mr.  Recorder.  By  whose  directkm  was  ha 
put  into  the  parser's  cabbin  f 

T.  Court.  The  capUin  himaelf  went  dowB, 
and  see  them  put  him' in. 

Mr.  Vernon,  Whereabout  in  the  afaip  ia  ihft 
purser's  cabbin  ? 

T.  Court.    In  the  cock- pit 

Mr.  Vernon,  Waa  it  a  place  where  gentle- 
men who  came  on  board  commonly  lay? 

T,  Court.  No,  nobody  had  laid  in  it  lor  a 
considerable  time.  The  next  morning  tha 
cooper  met  me,  and  said,  Here  *a  fine  doings 
to-niifht,  Mr.  Court !  Why,  what  is  the  matter^ 
said  I  ?  Why,  said  he,  about  three  o'clock  thia 
morning  they  went  down  and  murdered  air 
John.  The  ship  was  in  an  uproar ;  the  cooper 
said,  if  Mr.  Perry  (the  lieutenant)  did  not  at- 
cure  the  captain,  he  would  write  to  the  board : 
we  had  several  consultations  in  the  ship  about 
it.  The  captain  sent  for  me  to  breakfast  with 
him :  I  accepted  of  hia  invitation :  1  can't  ear 
but  he  behaved  with  a  very  good  name  to  all 
the  people  on  board.  About  ten  o'clock  Mr. 
Perry,  myself,  and  the  other  officers,  with  tlia 
cooper,  conaulted  about  securing  the  captain. 
Mr. P^rrv  cautioned  us  not  to  be  too  hot;  for, 
said  he,  if  we  secure  the  captain  before  we  know 
sir  John  is  dead,  I  shall  be  broke,  and  you  toeu 
We  sent  for  the  carpenter,  aad  desired  him  to 
go  down  and  open  the  cabbin  door,  the  centind 
who  stood  there  having  said  it  waa  lock'd ;  the 
carpenter  went  down,  opened  the  cabbin-dooTp 
and  came  up,  and  said  sir  John  was  murdered; 
and  that  he  lay  on  his  left-side,  wKh  his  leg  up 
crooked.  I  toM  them,  gentlemen,  there  is  no- 
thing to  be  done  before  die  coroner  comes ;  and 
theieibre  we  must  not  touch  him :  wherenpoa 
the  door  was  ordered  to  be  fastened  up :  w« 
then  consulted  how  to  take  the  captain^  and  a 
method  was  agreed  on  for  that  purnose.  Ami 
aa  soon  aa  the  captain  waa  taken,  he  decland 
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he  was  innocent  of  it,  that  he  knew  not  that 
his  brother  was  mardered.  When  the  eoroner 
came,  I  taw  the  deceased,  and  my  heart  ached 
for  him. 

Mr.  Recorder.  Who  was  it  put  the  centinel 
upon  sir  John  ? 

T.  Court,  The  captain  ordered  it  to  be  done. 

Mr.  Vernon,  Is  it  usual  to  place  a  centinel 
at  ihe  purser's  eabbin-doorP 

T.  Court,  No,  it  is  not ;  unless  there  be 
sonQobody  there  under  confinement. 

Mr.  Vernon,  Is  there  any  other  cabbin  near 
the  purser's  ? 

1,  Court,  Yes,  there  is  the  slop-room  just 
by;  there  the  cooper  and  his  wife  lay  that 
niFht:  there  is  just  a  little  partition  ot  about 
half- inch  deal,  parting  the  slop -room  iVom  the 
place  where  sir  Johnlay  confined. 

Mr.  Vernon,  Pray,  will  you  tell  us  whether 
any,  and  what  discourse  passed  between  Mr. 
Goodere  and  you,  about  sailing ;  and  when  it 
was? 

7.  Court.  Sir,  in  the  mominf  he  asked  me. 
Will  1  lie  wind  serf e  to  sail?  He  said,  he  had 
another  pressing  letter  from  the  lords  of  the 
admiralty  to  sail  as  soon  as  possible.  I  told 
him  that  the  wind  was  west-south-west,  and 
Hjat  we  could  not  ffo  out  to  sea ;  for  no  pilot 
Fould  take  charge  of  the  ship,  1  belie?  ed.  And 
as  this  is  a  harbour  where  a  pilot  is  allowed,  I 
don't  |>ass  for  this  place ;  otherwise  I  must  hare 
•beerred  his  orders. 

Mr.  Vernon.  Did  he  acqount  you  how  far, 
or  to  what  part,  he  would  hare  you  sail  ? 

T.  Court,  Yes,  he  said,  if  he  got  no  fur- 
dier  than  the  Holmes,  he  did  not  care ;  and 
asked  me,  if  it  was  safe  riding  there.  1  told 
him,  it  was  not ;  for  it  was  foul  ground  for  such 
a  ship  as  ours. 

Mr.  Recorder,  Mr.  Goodere,  will  you  ask 
this  witness  any  questions  ? 

S,  Goodere,  What  cabbins  are  there  in  the 
cock -pit? 

T,  Court.  I  know  no  cabbins  there  but  the 
purser's  cabbin  and  the  slop* room,  &c. 

Mr.  Virnon,    Call  Mr.  Williams. 

William  WilUami  sworn. 

Mr.  Vernon,  Mr.  Williams,  ha?e  you  a 
watdi  in  your  possession  belonging  to  Mr. 
Goodere? 

Williami,   I  have  a  watch  in  my  possession. 

Mr.  Vernon,  Please  to  produce  it,  and  let 
us  know  how  you  came  by  it  ? 

Williams,  I  had  it  from  a  vauh  io  Back- 
street. 

Mr.  Vernon,  How  came  it  to  be  searched 
for  thert!  ? 

Williams.  The  night  this  thing  wss  under 
examination,  I  was  at  the  Council-house,  and 
CoRiford  who  keeps  the  Brockware-boat  on  the 
Back,  was  there  under  examination :  he  tbeq 
reported  that  there  was  a  watch  and  some  mo- 
ney left  in  his  boose :  upon  which  a  perjou  was 
•ent  down,  and  Culliford's  wife  at  hrst  denied 
th^  watch,  but  not  the  money ;  but  at  last,  alter 
doit  txuniiwtioPi  she  fionfeased  thai  she  had 


thrown  the  watch  into  the  fault    Upon  whicbi 
by  the  order  of  Mr.  Alderman  Day,  I,  with  a 
mason,  opened  the  Tault;  where,  on  search,  1 
found  the  watch,  and  took  it  out    Here  is  th«  ■ 
watch  ;  but  whose  it  Is,  I  know  not. 

Mr.  Vernon,  Now  I  desire  that  watoh  mar 
be  shewn  to  Mr.  Court 

[The  watch  is  delirered  to  Mr.  Court.] 

Mr.  Vernon,  Now  you  hare  looked  upon 
the  watch,  tell  us  if  you  can,  whose  it  was? 

T,  Court,  I  can't  swear  positiTely  to  it ; 
but  I  belicTe  it  was  the  captam's  watch ;  he 
had  such  a  one. 

Mr.  Vernon.  Did  Mr.  Goodere  use  to  carrj 
a  gold  watch  about  him  ? 

T.  Court.  The  captain  did  not  usually  wear 
a  gold  watch :  but  I  na? e  seen  such  a  watch  as 
thtt  is,  hanging  up  in  the  captain's  cabbin.  I 
belie?e  it  to  be  the  same. 

Mr.  Recorder.  Mr.  Court,  you  were  asked 
by  Mr.  Goodere,  how  many  cabbins  there  are 
in  the  cock -pit? 

T,  Court,  There  is  the  steward's  room,  the 
purser's  cabbin,  and  the  slop-room. 

S.  Goodere.    Where  is  the  steward's  room  ? 

T.  Court,  That  is  the  place  where  the  cen- 
tinel stands ;  and  there  is  a  place  on  Uie  other 
side  where  the  surgeon  lies. 

S,  Goodere,  What  persons  were  in  that 
place  that  night,  do  you  know  ? 

T,  Court.    The  surgeon,  I  suppose. 

8,  Goodere,  What  other  penons  were  in 
any  other  of  the  cabbins  that  night? 

T.  Court.    The  cooper  and  his  wife. 

S.  Goodere,    Has  the  cooper  a  wife  ? 

T,  Court,    I  belief  e  so. 

S.  Goodere,  How  kMig  before  the  19th  of 
JanuaiT  did  you  new-moor  the  ship  ? 

T.  Court,    Thursday  the  15th  or  Januaryi 

S.  Goodere.    How  were  the  bearings  then  ? 

T,  Court,  (Looking  on  his  journal.)  Posset- 
point  west  by  south,  Denny-island  north-west 
and  by  west,  distant  by  computation  about  four 
miles :  and  the  point  to  the  westward  of  the 
Hole's  mouth  south  south-east. 

Mr.  Recorder,  Were  those  the  bearings  on 
the  18th  too? 

T.  Court,  I  know  no  difierence ;  it  is  said 
here,  ditto  18th :  if  there  had  been  any  faria-' 
tion,  I  should  hafe  taken  notice  of  it 

Mr.  Vernon,  In  what  part  of  the  rifer  dill' 
the  ship  lie  when  sir  John  was  murdered  ? 

T,  Court,  She  lay  in  Ring  Rowd. 

S.  Goodere,  Do  you  know  the  Denny  ? 

T,  Court,  Yes,  I  do. 

S,  Goodere.  Suppose  there  was  a  strait  line 
drawu  from  the  south  comer  of  that  island  to 
the  north  part  of  the  water  of  Afon,  would  the 
ship  Ruby  hare  been  on  the  east  or  west  part 
of  that  hue? 

T.  Court,  As  to  that  I  am  not  a  judge,  no-  ' 
less  I  saw  a  strait  line  drawn. 

Mr.  Recorder.  Mr.  Court,  how  long  did  the  ■ 
ship  continue  in  this  mooring  ? 

T.  Court,  1  new-moored  the  ship  the  Sun-  ' 
day  following. 
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iS,  Goodere.  Did  the  vrind  iheo  blow  eisterly 

or  westerly  ? 

T.  Court.  The  wind  blew  hard  westerly  the 
Sunday. 

5.  Goodere*  As  to  the  distance  from  the 
Denny,  I  belief e,  you  are  right  eoouffh ;  but  I 
have  a  sentleman  here  who  hath  taken  a  sur- 
vey of  the  river:  and  the  situation  of  the  ship, 
as  it  lay  Sunday  the  18th  of  January,  was  in 
the  rif  er  Severn*  very  far  eastward  of  the  water 
of  Avon. 

Mr,  Vernon,  Mr.  Recorder,  by  Nr.Goodere's 
present  eneuiries,  he  seeois  to  be  putting  his 
and  his  fellow- prisoner's  defence  on  the  points 
of  the  compass;  I  hope  he  has  some  better 
point  to  go  on :  for  if  not,  these  I  doubt  will 
stand  him  in  very  little  stead.  It  appears  in 
proof,  that  the  ship  was  stationed  in  King^raad, 
when  this  murder  was  committed :  n6w  King- 
road,  we  all  know,  has  been  all  aloopf  reputed 
and  allowed  to  be  within  the  local  limits  of  the 
city  and  county  of  Bristol;  and  the  city  pro- 
cess  runs  thither,  which  shews  it  to  be  within 
tlie  franchise  of  the  city ;  and  the  sheri A  of 
Bristol  do  there  constantly  execute  writs  and 
other  process  from  above,  which  shews  it  to  be 
within  their  bailiwick  asa  county,  whose  bounds 
and  circuit  are  best  ascertained  and  pointed  out 
by  reputation  and  consenteueous  usage,  which 
stand  as  perpetual  monuments  of  their  limits, 
after  other  marks  are  effaced  or  obscured  by 
time. 

Mr.  Shephard,  I  don't  at  all  question  but  this 
city  has  great  powers,  and  its  limits  are  un- 
doubtedly set  forth  by  charter. 

Mr.  yemon.  1  should  be  very  sorry  to  find 
tlie  jurisdiction  of  a  city  (whose  rights  are  dear 
to  me  as  my  own)  shaken  by  a  side-wind, 
and  hope  an  attempt  of  this  nature  will  not  be 
suffered. 

Duwan  Buchanan  sworn. 

Mr.  Vernon,  I  think  yon  were  one  of  the 
company  that  was  at  the  White  Hart  upon 
Tuesday  the  13th  of  January  last  ? 

Buchanan.  Yes»  Sir. 

Mr.  Vernon,  Will  you  give  account  by 
whose  directions  you  came  up  there  ? 

Buchanan.  On  Tuesday  the  Idth  dav  of 
January  last  the  boat  and  barge  were  ordered 
up  to  Bristol ;  but  upon  what  account,  1  knew 
not.  I  was  ordered  to  go  to  the  White  Hart  to 
attend  the  captain,  and  there  was  Mahony  and 
the  privateer's  men  drinking  hot  flip.  I  knew 
nothing  of  what  they  were  upon.  I  saw  a 
gentleman  come  out  of  Mr.  Smith's,  I  suppose 
It  was  sir  John  Dineley  Goodere ;  he  mounted 
his  horse,  and  had  pistols  before  him,  and  his 
servant  followed  liim  with  pistols  abw.  Then 
some  of  the  men  ran  out;  and  captain  Goodere 
went  out  afler  them,  and  ordered  them  to  follow 
the  gentleman.  I  staid  there  till  the  captain 
came  back  again ;  and  I  know  nothing  more 
of  what  was  ssid  or  done  then. 

Mr.  Vernon.  Will  vou  give  an  account  what 
happened  on  the  Sunday  following  ? 

Buchanan,   On  Sunday  the  18th  day  of  Ja« 


nnary  about  seven  o'clock  in  the  evening  the 
barge  came  along-side  the  ship  with  the  gen- 
tleman in  it,  1  stood  in  the  gang- way  to  receive 
him ;  when  he  came  up,  I  heard  him  to  make 
a  moan,  and  the  captain  said,  I  have  brought  a 
madman  on  board,  bring  him  along,  I  will  bring 
him  to  his  senses  by- and -by.  I  saw  them 
take  him  along  the  gang- way.  Yon  must  not 
mind  what  he  says,  said  the  captain ;  and  he 
was  ordered  down  to  the  purser's  cabbin;  I 
was  ordered  centinel  there.  About  twelve 
o'clock  the  captain  sent  for  me  to  come  up  to 
him,  and  I  laid  down  my  swoni  and  went  up, 
and  Mahony  was  there  with  him ;  and  there 
was  a  bottle  of  rum  and  a  glass  before  them  : 
the  captain  asked  me  to  drink  a  dram,  I  thank- 
ed him  and  drank.  He  asked  me  how  his  bro- 
ther was  ?  I  told  him  be  groaned  a  little ;  says 
the  captoin,  I  know  the  reason  of  that,  he  is 
wet,  and  1  am  cominj^  down  by -and -by  to  ahifi 
him  with  dry  stoclungs :  so  i  left  the  captain 
and  Mahony  together.  Some  time  afW  the 
captain  came  down  to  me,  as  I  was  at  my  post 
at  the  purser's  cabbin ;  be  asked  if  bis 
brother  made  a  noise  P  I  told  him  no:  upon 
which  the  captain  listened  a  little  time  at 
the  door,  and  tnen  said.  Give  me  the  sword, 
and  do  you  walk  upon  deck;  for  1  want  to 
speak  to  my  brother  in  private.  Soon  afler  this, 
Mahony  went  down,  and  very  soon  afler  Ma- 
hony was  down,  I  heard  a  great  struggling  in 
the  cabbin,  and  the  gentleman  cry  out  Moracr ! 
I  then  thouffht  the  gentleman  had  been  in  one 
of  his  mad  fits ;  but  now  I  suppose,  they  were 
then  sirangliDg  him.  As  I  was  walking  to-and- 
fro  in  the  gun-room,  I  looked  down,  and  saw 
the  captain  take  the  candle  out  of  the  lantbom, 
which  was  hanpn^  op  there,  and  he  gave  the 
candle  into  the  cahbm. 

Mr.  Recorder,  Where  was  Mr.  Goodere 
when  you  heard  the  cry  of  murder  ? 

Buchanan.  In  the  cock -pit  by  the  purser's 
cabbin- door,  with  the  sword  in  his  hand. 

Mr.  Recorder,  What  time  of  the  night  was 
this:' 

Buchanan.  Between  two  and  three  o'clo^  ; 
I  lighted  a  candle  at  the  lanthorn  in  the  gun- 
room, and  was  going  down  to  the  captain  with 
it,  as  supposing  him  tu  be  without  light ;  and 
as  I  was  going  down  with  it,  the  captrin  held 
up  his  sword,  waved  it,  and  said,  Go  backg  and 
stey  where  you  are. 

Mr.  Recorder.  You  ssid,  that  sir  John  Din^ 
ley  cried  out  Murder !  Was  that  before  you 
offered  the  candle  to  the  captoin  ? 

Buchanan.  Yes,  Sir ;  it  was  before. 

Mr,  Recorder,  How  long  P 

Buchanan.  About  a  quarter  of  an  hour. 

Mr.  Recorder,  How  long  did  the  cry  of 
murder  continue  P 

jBttcAnfuifi.  About  three  or  four  minutes: 
sqon  after  the  captain  had  ordered  me  to  keep 
back,  he  called  for  a  candle,  and  I  carried  one 
down,  and  he  gave  me  the  sword,  and  bid  me 
stend  upon  my  post ;  and  said  he,  if  my  bro- 
ther makes  any  more  noise,  let  him  alone  and 
send  for  me;  and  he  locked  thepuiBcr*s  cabbin* 
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door»  and  took  the  key  away  with  him :  and  in 
the  monuBg  the  doctor's  mate,  the  cooper  and 
I  coaaulted  together  about  it ;  and  1  wat  wil* 
lioff  to  know,  irsir  John  was  dead^  or  not: 
and  when  we  peeped  into  the  cabbin,  we  saw 
him  lying  in  a  itry  odd  sort  ef  a  posture,  witl| 
kis  hat  over  his  fiice,  and  one  or  his  kgs  lay 
crooked:  upon  which  we  concluded  he  was 
dead. 

Mr.  Recorder.  How  long  were  you  off  your 
post  from  first  to  last? 

Muchanun:  I  can't  tell  exactly. 

Mr.  Recorder.  Recollect  as  well  as  you  can. 

Buchnnan.  About  three  Quarters  of  an  hour, 

Mr.  Recordtri  And  could  you  see  who  was 
at  the  purser's  eftbbin-door  all  that  time  ? 

Buchanan.  Yes,  Sir;  I  saw  the  captain 
•tand  at  the  foot  of  the  ladder  at  the  door, 
with  a  drawn  sword,  from  the  time  I  went  up 
to  the  time  I  came  down  again  ;  he  locked  the 
door,  and  carried  the  key  away  with  him. 

Mr.  Vernon.  Pray,  were  there  any  bolts  on 
the  purser's  cabbin-door  ? 

Buchanan.  Yes,  there  were  bolts  on  the 
door ;  they  were  put  on  soon  af^er  sir  John 
came  on  board :  sir  John  was  in  that  cabbin 
when  they  were  put  on. 

Mr.  Vernon,  You  say  you  heard  a  noise  and 
outcry  of  murder,  how  far  were  you  from  the 
cabbin-door  when  you  heard  that  cry  of 
murder  ? 

Buchanan,  I  was  walking  to«and-fro  the 
gun-room. 

Mr.  Vernon.  How  far  is  ^hat  from  the  purser's 
cabbin-door  ? 

Buchanan.  As  far  as  I  am  from  yoo. 

Mr.  Vimom.  Whom  did  you  see  go  into4he 
purser's  cabbin  to  sir  John  ? 

Buchanan.  I  saw  Mabony  go  in  there. 

Mr.  Veman*  Did  you  see  any  other  person 
go  in  besides  Mabony  ? 

Buchanan.  No,  I  did  not ;  I  saw  Mabony  go 
in  just  before  the  cry  of  murder,  but  no  other 
person. 

Mr.  Vernon.  Do  you  know  any  thing  about 
aecuriog  the  captain  ? 

Buchitnan,  Yes,  I  will  tell  yoo  what,  hap- 
pened then.  We  went  and  secured  him.  ki 
soon  as  he  was  laid  hold  of,  he  cried  out.  Hey ! 
hey !  what  have  I  done?  We  told  him  his  bro- 
ther was  murdered,  and  that  he  had  some  con- 
cern in  it.  He  ssid,  What  if  the  Tilbins  have 
murdered  my  brother,  can  I  help  it  f  I  know 
nothing  of  it. 

S.  Uoodere,  Did  you  tee  me  in  the  cabbin 
at  all? 

Buchanan,  No,  Sur,  I  don't  say  yoo  were  m 
the  cabbiu. 

Mr.  Recorder,  Mr.  Goodere,  the  witnesa 
does  not  say  he  saw  you  in  the  cabbin,  botf  at 
the  door,  and  with  a  sword  in  vour  hand,  and 
that  you  handed  in  a  light  after  the  e^  of 
murder  was  over. 

S.  Goodere.  1  could  not  have  been  hi  the 
cabbin  without  Buchanan's  seeing  me  go  in, 
because  he  stood  at  the  bolk-haad  of  the  gon- 
room. 

VOL.  XVIJ. 


Mr.  Retorder.  Mabony,  will  yoa  ask  this 
witness  any  ouestioiis  f 

Mahony,  Are  you  certain  that  I  was  in  tha 
cabbin  when  you  heard  the  groans  ? 

Buchanan,  I  am  positive  yon  were  there  in 
Ihe  purser's  cabbhi,  when  1  beaid  the  murder 
cried  out 

Daniel  Welter  sworn. 

If r.  Vernon,  1  think  yon  are  the  carpenter 
belonging  to  the  Ruby  man  of  war  ?  j 

WeUer,  Yes,  Sir,  1  am. 

Mr.  Vernon.  Give  an  account  to  Mr.  Rft» 
corder  and  the  jury  of  what  yoo  know  retet* 
ingto  this  business. 

Weller.   The  18th  of  January  teat,  about 
seven  o'clock  in  the  evening,  the  captain  came 
on  board  in  the  barge ;  as  1  attended  him,  I 
observed  he  seemed  in  a  pleasant  humoor,  hw 
came  open  the  deck  at  once,  and  said  he  bad 
brought  a  poor  crasy  man  on  board,  who  had^ 
been  the  ruin  of  himself  and  family,  and  that 
he  had  now  brought  him  on  board  to  take  care 
of  him :  he  took  him  down  to  tbe  cock-pit, 
and  having  been  there  a  little  while,  one  of 
my  people  came  and  aaked  for  aotue  bolts ;  I . 
asked.  What  for?  He  told  me,  it  was  to  put 
on  tbe  outside  of  the  purser's  eabbin*door,  to 
bolt  the  crazy  gentleman  in.    1  gave  him  a 
bolt;  after  he  had  nailed  it  on,  became  and- 
wanted  another :  I  had  another,  gave  it  to  him, ' 
and  went  down  to  see  the  bolts  put  on.    Sir 
John  cried  out.  What  are  yoo  doiug,  nailing 
the  door  op?    I  answered,  No.  I  ordered  the 
door  to  be  opened,  to  turn  tbe  points  of  the 
nails.    The  dfXN*  being  opened,  sir  John  asked 
whether  the  carpenter  was  there?  I  told  him - 
I  was  the  man.    The  centinel  toM  me  no>  body  - 
must  go  in  there;  however,  I  went  in,  while- 
tbey  turned  the  points  of  the  nails.    Sir  Joho; 
bid  me  sit  down,  and  asked  me,  What  does 
my  brother  mean  by  briogiog  roe  on  board  in  = 
this  manner,  to  murder  me?  No,  Sir,  says  1, 1 
hope  not,  but  to  take  care  of  you.    He  asked 
me,  if  his  brother  told  roe  that  he  was  mad  ? 
1  saw  no  more  of  him  till  next  morning. 

Mr.  Vernon.  And  what  did  you  see  then  ?    . 

Weller,  Next  morning  the  lieutenant  sent 
me  down  to  see  if  sir  John  was  dead.  I  went 
down,  and  asked  the  centinel  for  tbe  ke^ ;  1m*- 
told  me  the  captain  had  been  there  m  the 
night,  and  had  taken  away  the  key  in  his 
pocket  I  broke  open  the  cabbin  •door,  and  sir 
John  was  lying  oo  one  side  dead,  with  his  right 
leg  half  up  bait,  his  hat  waa  over  hia  face* 
with  blood  bespattered  about  hia  mooth  and 
noae.  I  weot  diractly  up,  and  tohl  the  liea* 
tenant  of  it. 

Mr.  Recorder,  By  whose  orders  did  yoo  pot  • 
the  bolts  on  the  door  ? 

WeUer,  One  of  my  people  came  to  me  fior 
bolts*  and  tdkl  me  he  waa  ordered  by  the  cap- 
tain to  not  the  boUa  on ;  and  none  of^tbem  ever 
came  ror  any  thing  to  be  done,  without  an 
order  of  an  ofltor. 

Edward  Jonet  sworn. 

Mr.  Vernon,  Mr.  Jones,  I  think  you  are  the . 
coepar  of  the  ship  Roby  I'-^ona,  Yes,  Sir. 
.    9X 
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Mr.  Varwan.  Were  yoa  on  boif^  ii|nii  San- 
day  the  18th  of  January  last? 

Jbaef.  Yes,  Sv,  I  vrat. 

Mr.  Vtmem*  In  what  cabbin  did  van  lie  tkai 
Bight  r 

Jonaf.  1  bad  na  cabbio,  bnl  I  Kiada  boU  to 
lia  in  the  slop-room  thai  night,  hating  my 
wife  on  board. 

Mr.  Vtmom,  Pray  what  ia  that  von  eall  the 
Jop^raom  f    Jmm,  Itialibaacalibin. 

Mr.  Vtmmu  How  near  ia  tha  slon*nNNn  to 
IbapainHa  cabbin  P 

Jonei.  Kothiog  but  a  thin  deal-partition  parta 
it  from  the  pnner's  cabbin. 

Mr.  r«nioB.  Will  ^u  relate  to  Mr.  Re- 
corder and  the  jury,  what  you  know  about  the 
nuder  of  Mr.  Qoodera*a  brother:  lell  the 
whole  you  know  oonoeming  it 

Jcm$.  About  WcdneadayerThmday  before 
IIhb  happened,  the  captain  eaid  to  me.  Cooper, 
gat  this  pumr^  cabbin  cleaned  out,  for  he 
■aid  he  expected  a  gentleman  shortly  to  oume 
en  board.  I  cleaned  it  out;  and  9d  Sunday 
ef  ening  the  gentleman  came  on  board,  when 
the  peaule  on  deck  cried.  Cooper,  ahew  a 
light.  1  brought  a  light,  saw  the  capUin 
geinff  down  the  ceck-pit  ladder,  the  gentleman 
was  baoled  down:  he  complained  of  a  pain 
in  his  thifj^h  by  their  hauling  him  on  boanl. 
The  captam  aaked  him,  if  be  wAukI  hare  a 
dram  f  He  said  no ;  ibr  he  had  drank  nothing 
hit  water  fiir  two  years.  The  captain  ordered 
Mahonvadraro;  liedrankit:  he  also  ordered 
cne  Jack  Lse  to  put  two  bohs  on  the  pmser's 
dibbin-door.  The  ^[entleman  walked  to-and- 
fro  the  purser's  cabbin  wUle  they  were  nailing 
the  bolts  OB.  He  wanted  to  apeak  with  one  of 
the  officers.  The  carpenter  told  him  he  was 
the  carpenter.  Bays  tlie  gentlemau,  Do  yon 
andcrstand  what  mv  brother  Sam.  is  going  to 
do  with  mcT  And  aaid.  His  brother  nad 
brought  him  on  board  to  murder  him  that 
oight  The  carpenter  said,  He  hoped  not,  but 
what  was  done  was  for  his  good.  The  captain 
said.  They  must  not  mind  what  bis  brother  said, 
lor  be  had  beco  mad  ibr  a  twelve-n>onth  past. 
And  the  captain  went  up  again,  and  went  into 
the  doctora  room.  I  went  to  bed  about  eight 
o'ckick.  Some  time  about  eleven  o'clock  at 
wbt  1  heard  the  gentleman  knock,  and  saM, 
He  wanted  to  ease  himself;  to  which  the  can- 
twd  ga?e  no  manaer  of  heed.  Is  it  not  a 
shame,  said  ha,  to  keep  a  gentleman  in,  aller 
tiMsnuuiner?  At  last,  aome  other  person  spoke 
to  the  centinel,  and  says,  Whr  don't  vou  go 
vp  and  acquaint  the  capUin  of  it,  that  the  gen- 
tleman may  ease  himself  P  Soon  afler  Mahony 
oen^  down  with  a  bucket,  Ibr  the  gentleman 
to  ease  himself.  Mahony  sat  down  in  the 
cabbin,  and  he  and  the  gentleman  bad  a  great 
deal  of  diacourae  together :  the  gentleman  said 
ke  had  been  at  the  East- Indies,  and  tokl  what 
lie  had  got  fat  his  merit ;  and  Mahoov  said, 
some  by  good  firiends.  I  heard  the  gentlanian, 
after  Mahony  was  gone,  pray  to  God  to  be  his 
•smforter  under  his  afflictions.  He  aaid  to 
Umeslf^keknew  that  b«  was  going  to  be  mur- 


dared,  and  prayed  that  it  might  eaonte  light 
by  one  meana  or  another.  1  look  ae  BOtice  oC 
if,  because  1  thought  him  a  ciaay  maB.  I 
slept  a  little,  and  about  two  or  tkraa  a'dock 
my  wife  waked  me.  She  said,  Deat  yea 
bear  the  noise  that  is  made  by  the  giBtlsmaa  T 
I  believe  they  are  killing  him.  1  then  hearA 
hire  kick,  and  cry  out.  Here  are  twentj  gui- 
neas, take  it;  don't  murder  me;  Must  I  diet 
must  1  die !  O  my  life !  and  gave  acvcral  kacka 
with  his  throat,  and  then  he  was  still.    I  go^ 

a  in  my  be<l  upon  my  knees;  J  saw  a  light 
mmeriug  in  at  the  crack,  and  aaw  that  same 
man,  MalMny,  with  a  candle  in  his  head. 
The  gentlemen  was  Ijring  on  one  side.  Charlea 
White  was  there,  and  be  put  out  bia  head  IB 
pull  the  gentleman  upright  I  beard  Maho^j 
cry  ont,  Damn  ye,  let  us  get  his  watch  out  i 
but  White  said  he  could  not  get  at  it.  I  could 
not  see  his  pockets.  White  laid  hokl  of  hinst 
went  to  tumoling  him  up  to  get  out  hia  money* 
unbuttoned  hia  breeches  to  get  out  hiswatdi; 
I  saw  him  lay  hold  of  the  <main ;  White  gavB 
Mahony  the  watch,  who  put  it  in  hia  pocket ; 
and  White  put  his  hand  into  one  of  the  geutle- 
man's  pockets,  and  cursed  that  there  was  no- 
thing  but  silver:  but  he  pat  his  hand  in  the 
other  podcet,  and  there  he  found  gold.  White 
was  going  to  give  Mahony  the  gold:  damn  ye^ 
says  Maliooy,  keep  it  till  by-and-by. 

Mr.  Recorder.  lu  what  posture  did  nr  Joha 
lie  at  that  time? 

Jones.  He  lay  in  a  very  uneasy  manner,  wit( 
one  leg  op ;  and  wbeu  they  moved  him,  be 
still  remained  so ;  which  gate  me  a  suspicioa 
that  he  was  dead.  White  put  his  hand  in  aiUH 
ther  pocket,  took  out  nothing  bnt  a  piece  of 

K.per,  was  going  to  read  it.  Damn  ye,  aaid 
ahony,  don't  stand  to  read  it  I  saw  a  per* 
son's  hand  on  the  throat  of  this  gentleoian. 
and  heard  the  person  say,  'Tis  done,  and 
well  done. 

Mr.  Recorder,  Was  that  a  third  peiaon'a 
hand,  or  the  hand  of  51  ahony  or  White P 

Joitei,  I  cannot  ssy  whether  it  waa  a  third 
person's  hand  or  not.  I  saw  but  two  perwns  ie 
the  colibin,  1  did  not  see  the  person,  for  it  waa 
done  in  a  moment.  1  can't  swear  I  saw  any 
DBOre  than  two  persons  in  the  cabbin. 

Mr.  Rtcorder.  Did  you  take  notice  of  the 
hand  that  was  hud  on  sir  John's  throat? 

Joasf.  I  did. 

Mr.  Recorder.  Did  it  iippear  to  yoa  like  tlit 
hand  of  a  common  sailor  P 

Jones.  No ;  it  aeemed  whiter. 

Mr.  Vernon.  You  have  seen  two  hands  held 
up  at  the  bar.  1  would  ask  you  to  which  of 
them  it  was  most  like  in  colour  P 

Joiief.  I  have  often  seen  Mahony'a  aad 
White'a  hands*  aad  I  thaiight  the  hand  waa 
whiter  than  either  of  theira ;  and  1  thudt  it  waa 
neitlier  of  their  handa  by  the  coloar  of  it 

Mr.  Recorder.  Was  sir  John  on  the  fleer,  ev 
OB  the  bed  p 

Jotut,  On  the  bed ;  but  there  was  ne  abeeii: 

it  way  a  flock4Md,  and  Bobedy  had  laia  tiMiB  |i 
gre%  while. 
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Mr..  VenuH.  How  long  did  tbe  eriei  tnd 
Boite  wliicb  jod  beard  conttDde  P 

Jama.  Not  a  great  while:  he  cried  like  a 
peraoo  gmag  ool  of  tbe  worid,  very  low.  At 
ny  hearing  it,  I  would  hare  got  oat  Id  the 
meaa  time,  bat  bit  wife  desired  me  Dot  to  go, 
Ihr  she  was  afraid  there  was  aomebody  at  the 
door  till  woald  kill  me. 

Air.  Vemam,  What  more  do  yoa  know  cotH 
•emiaf  thii  matter,  or  ol'  Mahony  aod  White'a 
Mug  afterwards  pat  on  shore  f 

Jbaet.  1  heard*  some  talking  that  the  Taol 
iru  to  go  to  shore  about  fonr  of  the  clock  iu 
the  anomiBg,  and  some  of  as  were  called  «p, 
Ond  I  importoned  my  wife  to  let  me  go  ool.  I 
called,  and  asked  who  is  oentlnelP  Doicao 
Buchanan  answered,  It  »  I.  Oh,  says  I,  n  it 
you  P  I  then  thoaght  myself  safe.  I  jnmpi 
•nt  k  my  shirt,  went  to  him ;  saya  I,  There 
have  been  a  de?ilish  noise  to^mebt  in  the 
cabbin,  Dnncan»  do  yoo  know  any  thing  of  the 
matter  P  They  bate  certainly  killed  the  gentle- 
man, what  smIIos  doP  I  went  to  the  oMrin 
door  where  the  doctor's  mate  lodged,  aaked  hidi 
if  he  had  heard  anr  thing  to-nightP  I  heard  a 
mat  noise,  said  be.  I  befie? e,  said  I,  they 
hate  killed  that  cantleman.  He  said,  be  be- 
lieved 80  too.  I  drawed  aside  the  scuttle  that 
looked  into  the  parser's  cabbin  from  the 
alewaid's  room,  and  cried.  Sir,  if  yoa  are  alire, 
Wfjnk*  He  did  not  speak.  I  took  a  long 
ntick,  and  endearoured  to  more  him,  but  found 
Iw  was  dead.  1  told  the  doctor's  mate,  that  I 
timught  he  was  the  proper  person  to  rehit^  the 
fatter  to  the  officer,  but  he  dkl  not  care  to  do  it 
then.  If  jmi  will  not,  I  will,  said  I.  I  went 
•p  to  the  fientenant  and  desired  him  to  come 
out  of  his  cabbin  to  me.  What  is  the  matter, 
aaad  heP  I  toM  him  I  beUered  tbefehad  been 
nnrder  coounitted  in  tbe  cock-pit,  npoo  tbe 
gentleman  who  was  brevght  on  board  bat 
night  Oh  I  don't  say  so,  says  the  lieutenant 
In  that  interim,  whilst  we  were  talking  about 
it,  Mr.  Marsh  the  midshipman  came,  ami  sidd, 
that  there  was  an  order  to  carry  White  and 
Mahony  on  shore.  I  then  swore  they  should 
not  go  oo  shore,  fer  there  was  murder  com* 
mitted.  The  lieutenant  said.  Pray  be  easy,  it 
can't  be  so  s  1  don't  believe  the  captain  would 
do  anv  snch  thing.  Thai  gentlemaa  there, 
Mr.  Biarsh,  went  to  ask  tho  captaro,  if  Mahony 
and  Wbito  must  be  pot  on  shore?  And  Mr. 
Marsh  returned  again,  and  said,'  that  the  cap- 
tain said  they  should.  I  then  said,  it  is  cer- 
tainly true  that  tbe  gentleman  Is  asafdared  be^- 
tween  them.  1  did  not  see  Mahony  and  Whito 
that  morning,  because  thenr  were  pot  on  shore. 
I  told  the  lieutenant,  that  if  he  wmild  not  take 
care  of  the  matter,'!  wooM  writo  ujp  to  the  Ad- 
miralty, and  to  the  mayor  of  Bristol.  Tho 
lientenant  wanted  the  captain  to  drink  a  glaa 
of  wine^  the  captain  would  not  come  out  of 
\  ins  cabbm :  then  tho  lientenant  went  in  ftrril ;  I 
Ibltowed  him.  I  told  the  captain,  that  my 
chest  bad  been  broke  open,  and  I  derilred 
jcsttoe  might  be  done.  Then  I  a^taed  hfm, 
and  aeverm  othan  casMito  my 


Mr.  Jlmrtfer.  Mr.  €kM>dere,  do  yta  aak  Mr« 
Jones  any  qoestiona  P 

S,  Goodert.  Do  yon  know  whether  the  mid* 
shipman  was  sent  a#ay  on  the  king's  bosineas, 
or  else  only  to  put  those  two  men  on  shore? 

Janet*  1  kilow  not ;  yon  were  the  captain  of 
tbe  ship. 

Mr.  Recarder.  Blahony,  i^ill  yoa  ask  thin 
witoess  hny  mmstionsP 

Mahom^.  Did  yoQ  see  tftn  toy  hoadi  on  tbh 
gentleman  P 

Jane$.  Yet,  I  did,  as  I  have  nhendy  vslalod. 

Margaret  Janet  sworn. 


Mr.  Vernon.  Mrs.  Janes,  pray  aeqOaint  Mr 
Recorder  and  the  jonr,  what  yon  know  abod* 
the  morder  of  air  John  Dinele^  Goodere  (tbn 
gentleman  ordered  by  Mr.  Goodere  into  the 
puraer'a  cabbin). 

Mra.  Janet,  Abont  aeveo  o'eloek  in  the  e#«l- 
i»g,  the  181b  of  last  Jannary,  the  daptdn 
(havinff  been  on  shore)  caoM  on  board,  ami 
came  down  into  tbe  coek-pit,  and  asked  if  the 
cabbin  wae  dean  P  My  husband  inswered,  Ydi. 
On  which  the  eaptim  gave  orders  to  bring 
down  the  gemleman ;  and  the  oaptain  aaid  to 
the  doctor.  Doctor,  1  have  got  an  old  mid 
feltow  here,  you  most  doctor  him  op  as  well  is 
you  can.  They  brought  the  gentleman  into 
the  cabbin ;  tbe  oaptain  asked  him  how  he  diA 
now  P  The  gentleman  complained  that  he  hod 
a  great  pain  in  his  thigh,  he  waa  horted  by  the 
men's  hauling  him  as  they  hod  doOe.  The 
captain  asked  niiA  if  he  would  drink  a  dram  cf 
mm  ?  He  answered.  No ;  for  be  said  he  bed 
drank  nothing  hot  water  fer  two  yeara  port. 
Tbe  captain  gave  a  dram  to  several  persmm 
there ;  and  be  gave  orders  for  soom  she^  to  bc 
brougkt;  andhesaid  toMdhony,  Ae  his  dothen 
are  wet,  do  yon  poll  them  off.  And  the  ffenU 
tieman  said  to  Mabony,  Don't  strip  mo,  fellow^ 
until  I  am  dead.  The  gentlemaa  said,  Brother 
Sam.  what  do. yon  intend  to  do  with  meP 
Tbe  captain  told  him,  that  he  brought  him 
there  to  save  Inm  from  roitiatf  in  a  gaol.  Aboat 
ten  o'clock  Mahony  waa  lefr  there;  the  ge»* 
tieman  deaired  him  to  go ;  but  Mahoay  said, 
I  have  orders  to  abide  here^to  take  care  of  foa. 
Tbe  gentlenMn  said  to.  Mahooj,  I  caa  abido 
by  myself.  Before  the  captain  went  away, 
ha  bid  Mahony  to  aeo  if  hb  brsther  had 
any  knile  abont  him.  The  gentleman  gava 
op  his  kaifo  to  l^Iahony,  deaired  him  to 
take  care  of  h,  fee  it  waa  his  son's  knifeL 
The  gentlemaa  aaked  about  the  knife  seve- 
ral times  in  tho  night  About  twelve  o^cloek 
I  went  to  sleea;  aiMrat  two  o'ekick  I  cwaked 
again:  I  heard  the  gentleman  talk  to  MalHMiy» 
Irat  Mahony  advised  tiie  gentlemaa  to  go  to 
sleep.  He  said,  I  caaaot  Bleep.  They  talked 
together  a  great  while.  Mahony  aaid,  1  am  to 
go  on  shore  in  tbe  morning,  and  if  yoa  hava 
any  letters  to  aend  to  BnstoT,  1  will  carry  them 
fer  yoo.  I  heard  aomebody  aay  to  the  genthK 
aum,  Yon  mast  lie  still,  and  not  speak  a  wortl 
fer  year  life.'  Soma  annolcs  aaer  I  beard  a 
giaat  atiagillagi  wim  it  wan^  1  doat  kaavr. 


.The  gentleman  cried  out,  Blnrder!  help  for 
Gofl's  sake!  aiid  made  aeteral  kecka  in  hb 
Uiroat,  as  though  somebody  waa  atifliog  him. 
.1  shook  my  hushand,  toki  liim  that  somebody 
was  flti6ing  the  geotleman.  I  heard  two  peo- 
ple in  the  cabbin  whispering ;  I  don't  know 
tvho  they  were.  The  gentleman  cried  out 
munler  again,  Help  for  God*s  aake  \  He  said, 
1  have  twenty  guineas  iu  m^  pocket,  here  lake 
roust  I  die !   Oh  my  lite !   And  iust  about 
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dered  down  to  the  cork-pit  8oob  aJter,  I 
went  down  there  myself;  and  the  captain  be* 
ing  there,  said,  Doctor,  I  hate  brought  a  nad- 
man  to  you,  1  don't  know  what  we  shall  do 
with  him,  but  we  must  make  the  beat  of  him 
that  we  can;  and  Mahony eame  downXike- 
wise :  the  captain  sent  his  steward  for  a  bottle 
of  rum,  Malionv  hail  a  dram  of  it.  Tl»  oap- 
tain  asked  sir  John,  if  he  would  bate  one  f  8ir 
John  replied.  No ;  for,  said  he«  I  bare  not 
drank  any  thing  of  that  nature  for  two  yearn 
past :  he  grosioed  set  eral  timea.  There  was 
then  one  l^le  at  the  foot  of  the  ladder,  an 
lahom  also  the  captain  gate  a  dram;  thea 
there  was  a  centiuel  put  upon  the  cabbiDHioor  ; 
hot  Cole  asked  the  capuin  if  be  nngbt  go  io, 
and  the  captain  aaid  he  might.  The  old  geo- 
tleman  made  a  noise  as  the  oaptain  went  ap 
the  ladder;  the  captain  told  him,  >Ve  kave 
now  brought  you  on  board,  and  will  take  care 
you  shall  want  for  nothing.  Aftker  the  captam 
was  gone.  Cole  wanted  to  go  in,  but  the  oenli- 
nel  would  not  let  him ;  telling  him  thai  bin  or^ 
ders  were  to  let  none  in  but  Mahony :  however 
Cole  went  up,  and  got  leave  of  the  captain  to 
go  in,  and  be  did  go  in.  Soon  after  thia  tho 
captain  cauic  down  again  to  the  cock- pit,  and 
came  iuto  my  place,  and  sat  down ;  aiid  after 
talking  of  things  promiscuously,  be  said,  bo 
believed  it  would  be  proper  for  me  to  go  end 
feel  his  brotlier's  pulse ;  or  elae.  Doctor,  Im 
said,  do  you  chuse  to  leave  it  alone  till  to* 
nwnrow  morning?  I  made  answer,  that  to- 
morrow morning  might  be  tlie  best  time ;  be- 
cause the  genileman  may  be  much  eonfutedt 
by  being  brought  down  on  tlie  water.  Come, 
said  he,  let  us  go  in  now  ;  f(>r  I  believe,  it  will 
be  as  well.  If  you  please,  Sir,  saiil  I,  I  will  ; 
so  the  centinel  opened  the  door,  and  we  hoi h 
went  in.  Immediately  alter,  the  ca|>tain  weni 
out  again,  and  fortliwith  the  door  was  shut 
upon  me ;  which  very  much  surprised  me,  to 
think  that  the  captain  should  leave  me  with  a 
madman,  and  I  observed  the  captam  to  peep 
thrdj^:  I  then  asknl  the  gentleinnn  what  bo 
mofttly  complained  of?  and  felt  hiii  pulae.  Ho 
then  made  some  iffuanx,  and  told  me,  that  bo 
had  crot  a  great  cold  last  week  at  Bath,  and  that 
he  felt  a  aevere  pain  in  his  head.  I  was  goio|f 
to  ask  him  some  ukore  questions,  but  ihe  cap* 
tain  called  me,  and  said.  Don't  ask  him  any 
more  questions,  but  only  feel  his  iiulse.  Thna 
the  centinel  oj>enc«l  the  door,  and  I  came  out, 
and  the  captain  and  I  went  into  my  place  again. 
Well,  doctor,  said  he,  bow  do  you  find  his 
pulse ?  Why,  Sir,  said  I,  his  pulse  are  very  re* 
gular.  Why,  said  he,  I  believe  he  was  pretty 
much  hurried  upon  the  water.  Then  the  cap* 
tain  went  up  the  ladder,  and  a  little  while  after 
he  came  dowu  again ;  there  were  two  mid- 
shipmen with  me  in  my  pUice,  and  when  the 
captain  came  in,  they  went  to  go  out,  but  bo 
desired  one  of  them  to  stay,  tor  be  bad 
something  to  say  to  him,  because  he  was  to  go 
up  for  letters  in  the  morning :  so  we  sat  dowa. 
and  talked  of  various  things ;  but  I  informed 
the  qiptaiD,  that  the  old  gentieman  have  bad 


t'i.it  time,  before  he  was  dead,  somebody  from 

X\w  outside  offered  to  come  into  the  cabbm :  but 

J  iieard  one  of  the  persons  on  the  inside  say, 

Jb||/p  out,  you  negro ;   and  then  a  great  noise 

^jm  made ;    I  thought  the  cabbin  would  have 

^Wen  beat  down.    Some  few  miuutes  after  the 

gentleman  had  done  struggling,  a  candle  was 
rought ;  I  soon  got  up,  and  looked  through 
the  crevice :  1  saw  a  man,  who  I  believe  to  be 
White,  take  the  gemleman  bv  the  coat,  and 
pulled  him  upright.  I  saw  Mahony  with  a 
candle  in  his  hami ;  I  observed  the  other  to  put 
bis  hand  in  the  gentleman's  pocket.  One  of 
them  said,  Damn  ye,  pull  out  bis  watch. 
Then  1  saw  the  person  take  hold  of  the  watch- 
airing  and  pull  it  out,  and  he  aaid  to  the  other, 
Here  'tis,  take  it,  and  put  it  into  thy  pocket. 
Then  oue  of^  them  put  hia  hand  in  another 
pocket,  and  took  it  out,  said,  llere'a  nothing 
l>ut  silver;  and  then  he  searched  another 
pocket,  and  said.  Here  it  is ;   and  pulled  out  a 

Ereen  purse :  soon  afler  that,  tlie  door  was  un- 
ilted,  1  heard  a  person  say,  Where  shall  1 
liin  ?  who  I  believe  was  Mahofiy ;  and  the 
other,  Charles  White,  aaid,  Follow  me,  boy. 
Jknd  they  went  to  j^  upon  deck  througli  the 
hatch- hole,  which  la  an  uncommon  way  ;  and 
that  is  all  1  know. 

Mr.  Recorder,  Mr.  Goodere  and  Mahony, 
do  either  of  you  ask  this  witness  any  questions  ? 

S*  Goodere,  No* 

Mohtmy.  No. 

Jamei  Dudgeon  sworn. 

Mr.  Vernon*  Mr.  Dudgeon,  I  think  yon  are 
the  surgeon's  mate  belonging  to  the  Ruby  ? 

Dudieon,  Yes,  Sir. 

Mr.  TVmoa.  Give  Mr.  Recorder  and  tlie 
jury  an  account  what  you  know  relating  to  this 
matter. 

Dudgeon,  I  am  very  sorry  that  I  should 
come  on  this  occaaion  against  captain  Goodere, 
because  he  ever  behaved  towards  me  iu  a  gen- 
teel manner.  The  week  before  this  happened, 
I  was  told  by  one  of  the  officers,  that  the  cap- 
tain was  going  to  bring  bis  brotlier  on  board  ; 
and  on  Sunday  the  18ih  of  January,  about  the 
dusk  of  the  evening  the  barge  came  down  to  the 
ahip.  I  was  at  that  time  walking  the  quarter- 
deck ;  some  of  our  people  seeing  the  barge 
a-coming,  tliey  said,  Our  captain  is  coming  oa 
boani  Willi  his  brotlier  sure  euough ;  but  in- 
stead of  coming  up  the  quarter-deck,  the  cap- 
tain went  down  u|K)n  the  main-deck,  and  I  still 
kept  walking  on  the  quarter-deck,  ex|ie€ting  to 
see  the  gentleman  when  he  went  into  the  great 
c»bbio ;  but  I  aAerwanU  found  that  he  waa  or- 
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hard  lodffiiigto-niglit#  Why,  said  he,  1  would 
pot  another  bed  in  there,  and  have  giren  him 
cfean  sheets,  but  be  would  not  hear  any  thioff 
ot'  tbb  kind.  Then  said  he  to  me,  Doctor,  I 
believe  it  will  not  be  amiss  to  take  an  invenlory 
of  ererv  thing  be  has  about  him,  for  fear  it 
shoQld  be  reported  that  he  is  robbed.  I  replied, 
8ir,  it  Bwy  not  be  amiss.  By-and*bye,  Cole 
came  timibling  down  the  ladder,  the  midship- 
man opened  the  cnrtain  to  see  who  it  was ; 
Captain,  said  be,  that  is  Cole ;  and  I  then  told 
that  Cole  had  been  drank  n  great  part  of  that 
day.  Soon  after  that  the  captain  opens  the 
cnrtain,  and  sees  Mahony  stand  by  the  Gentry. 
Mahony,  said  he,  I  thouglit  yon  had  been  about 
the  thing  which  I  sent  you  to  do ;  which  1 
take  to  be  ffettiog  the  money  out  of  the  gentle- 
man's poe&t.  No,  Sir,  SMd  he,  I  cbuse  to  do 
it  after  he  is  asleep.  Very  well,  said  the  cap- 
tain. Then  the  captain  spoke  to  the  midship- 
■saa,  and  said,  Mr.  Mmrsn,  yon  are  to  go  up 
for  letters  to-morrow,  and  if  any  one  takes  no- 
tice of  what  was  itone  to-day,  yon  may  tell  the 
people  that  it  is  mv  brother,  and  he  is  very 
much  diseidered  in  his  brains,  and  I  have  ^ot 
Inm  on  board  in  hopes  of  getting  relief  for  him. 
Soipetimes,  doctor,  says  he,  he  can  talk  as  well 
as  you  or  I ;  but  at  other  times,  he  is  very 
much  out  of  order.  About  eight  o'clock  1  was 
for  going  to  bed,  but  did  not  till  an  hour  and  a 
lialr  after ;  and  about  that  time  air  John  was 
making  a  great  noise,  and  asking  who  is 
ivithoot  tlie  door,  what  must  I  do  my  affairs  in 
the  cabbin  f  What  a  shame  is  it  ?  \fi\\  not  you 
let  me  have  any  thing  to  do  it  in  P  But  nobody 
made  any  re|ily.  Upon  which  I  said  to  the 
centine^lVhy  don't  you  answer  the  gentle- 
man? 4P'»ot*you  ashamed  of  it?  Upon  which, 
I  suppose,  one  went  up  to  the  captain,  and  he 
came  down,  and  said,  he  was  sorry  that  the 
gentleman  should  msike  such  a  disturbance ; 
but  he  hoped,  that  the  first  ni^t  would  be  the 
worst :  upon  which  the  captam  went  up,  and 
Mahony  went  in ;  and  1  heard  the  gentleman 
and  him  talking  together,  and  he  .asked  Ma- 
bony,  what  his  brother  was  going  to  do  with 
liim  ?  What,  says  he,  does  he  say  I  am  mad  ? 
Formerly  I  iised  to  be  so,  but  now  I  have  not 
tasted  any  thing  stronger  than  water  these  two 
years.  Biif,  said  he,  to  be  sure  these  fellows 
are  not  sailors,  who  attacked  me  this  day ; 
tbry  are  not  sailors,  for,  if  so,  they  are  sadly 
degenerated  from  what  saikirs  were  formerly  ; 
for  1  myself  have  been  at  sea,  and  might  have 
been  a  commander.  About  half  an  hour  after 
ten,  I  fell  asleep,  but  was  very  uneasy.  About 
twelve  the  centinel  waa  sent  tor  to  go  up  to  the 
captain,  but  aoon  came  down  again ;  and  about 
liaJf  an  hour  alWr  two  1  awaked,  hearing  some 
stir  in  the  cock-pit ;  and  I  heard  Mahony 's 
yoioe  in  the  cabbin,  saying.  Lie  still  and  sleep, 
8ir.  In  a  short  time  after  that  1  heard  a 
■Sniggle,  and  air  John  cried  out,  Here  is  SO 
guineas  tor  you,  take  it ;  must  I  die  f  And  it 
seemed  to  me  by  bia  apeaking,  that  they  were 
stifling  his  mouth.  Upon  which  the  person 
irho  stood  caotrj  ••  the  cabbin  Ciumed  toajiry. 


whereupon  Mahony  cried  out  in  a  terrible 
pncker.  Damn  ye,  keep  the  door  fast.  Upon 
which  I  spake,  and  said,  What  is  tlie  matter? 
what  a  noise  it  that  ?  And  the  person  who 
stood  centinel  made  answer.  Nothing  st  all, 
nothing  at  all ;  so  1  lay  still  a  while,  and  all  wa* 
pretty  quiet.  A  little  time  after  that,  Mahony 
called  for  a  light,  and  the  cabbin-door  way 
opened,  and  a  Tight  handed  in ;  the  cock-pit 
was  then  in  darkness,  so  all  was  quiet  again  for 
some  time.  Soon  after  that  the  cabbin-door  wa« 
opened  again,  and  I  heard  as  if  two  or  three 
people  were  coming  out  of  the  cabbhi,  and 
heard  Mahony  say,  which  way  shall  I  go-f 
And  somebody  made  answer,  Yon  may  go 
through  the  hatch- hole.  He  repeated  the 
question,  Which  way  shall  I  go  ?  And  the  other 
answered,  By  the  ship-side.  1  then  thought 
somebody  had  been  murdering  sir  John  sure 
enough,  and  they  are  carrying  off  his  body  that 
way ;  at  the  same  time  a  person  stept  up  the 
cock -pit  ladder,  and  I  heard  the  captain's  voice, 
and  he  said,  Centry,  if  he  makes  any  more 
noise,  let  me  know  it ;  but  1  thooght  within 
myself,  that  he  was  past  that.  After  this  wae 
past,  all  was  pretty  quiet,  and  the  centinel  kept 
walking  without  my  room :  I  was  cautious  of 
speaking  to  him,  not  knowing  who  he  was; 
but  soon  after,  one  of  the  captra's  aervants 
came  down  to  the  store-room  for  liquor,  and  he 
asked  the  centry,  whether  he  had  made  any 
noise  lately  ?  To  which  he  replied,  You  may 
tell  the  captain  that  the  gentleman  hath  been  at 
the  lock.  About  half  an  hour  after,  the  person 
who  was  upon  the  watch  came  to  me,  and  ask- 
ed, if  I  had  any  commands  on  shore,  for  the 
boat  was  going  up?  I  tuld  him.  No;  but  per* 
ceiviog  by  his  voice  who  it  was,  I  called  him 
to  come  to  me  in  the  dark,  and  I  whispered, 
and  said  to  him,  Mr.  Heathorne,  here  hath 
been  a  hellish  cabal  to  night,  ]  believe  they 
have  murdered  the  gentleman  ;  doth  Mahony 
go  on  shore  ?  He  answered,  that  he  did  ;  then, 
said  1,  the  thing  is  done.  I  then  ssked  who 
was  the  centry  without  my  door  ?  and  he  told 
me^  whereupon  1  called  the  centry  to  me,  and 
asked  him,  what  noise  and  cabal  is  this  that 
hath  been  here  to-night  ?  He  said.  He  did  not 
know ;  but  the  captain,  said  he,  hath  been 
down  several  times  to-night,  snd  that  he  had 
taken  the  sword  from  him.  Just  after  tliis,  in 
came  Edward  Jones,  the  cooper,  and  his  wifip, 
shaking  and  trembling ;  and  aaid,  White  and 
Mahony  had  murdered  the  gentleman  sure 
enough.  I  told  them,  I  did  believe  they  were 
both  going  on  shore ;  and  I  would, ssid  I,  have 
you  tell  the  lieutenant  what  you  saw  of  the 
matter,  and  let  him  know,  that  I  am  of  the 
aame  opinion  with  you :  but  do  you  first  go 
into  the  steward's  room,  and  draw  the  scuttfo, 
and  then  you'll  see  whether  he  is  dead,  or  no. 
Upon  which  they  went  and  d rawed  the  scuttle, 
and  a  cat  fled  in  their  face,  and  they  found  the 
gentleman  lay  in  the  same  posture  as  White 
and  Mahony  left  him.  I  then  bid  them  go  and 
tell  the  lieutenant  the  matter,  that  those  fellows 
might  be  prevented  from  going  aafaore ;  bat 


1051] 


14  GEORGE  II.    Trud  tfC^piain  Gooder§  tmd  M.  MAcny,    [i05f 


yet,  tud  I,  we  cao't  flop  tbea  Beitb«r,  tteinf 
Umj  bave  tlie  c«|iliiii't  ordeiw.  Tlien  went 
JoMi  up  fortbwitb,  mm!,  I  belief «!  toUJ  tbe  lieu- 
teiMOt ;  tod  1  alto  iiept  op  \m  hKn  jint  after, 
snd  told  him,  tbai  I  bolieved  lir  hkm  was  ao- 
tually  nunkred  ;  for,  laid  I,  there  have  been  a 
terrible  noiie  io  the  cock- pit  to  night,  and  the 
captain  himself  was  there  this  momiog  when 
'twas  almost  three  o'clock,  and  tbe  men  that 
were  with  him  are  going  on  shore.  Tho  lieu« 
lenant  answered,  that  be  could  not  stop  these 
men  from  going  ashore,  because  the  captain 
hath  giTeo  them  leaTc ;  so,  said  he,  we  must 
let  it  alone  till  morning,  to  see  whether  the  uen- 
lleman  is  dead,  or  no.  About  eight  o'clock  in 
the  nsoming  I  went  to  him  again ;  but  he  told 
me  it  was  best  to  dt* fer  it  till  we  did  see  whe- 
ther the  captain  sends  down  to  him,  or  not.  It 
is,  said  he,  no  way  propsr  for  us  to  think  of 
■eiaing  the  capuin,  till  we  see  that  the  gentle- 
Bsan  isactuallj  dead,  and  have  reason  to  think 
be  is  murdered.  When  tbe  captain's  breakfast 
was  ready,  he  sent  for  the  lieutenant  and  me  Io 
eome  and  breakfast  with  him :  accordingly  we 
did ;  and  aoen  after  there  was  a  abore*boat 
caoM  towards  us,  and  then  lir.  Chamberiayne 
came  on  board,  and  went  to  the  lieutenant's 
cabbin  ;  and  tlie  Keutensnt  told  that  gentleman, 
that  they  were  then  going  Io  seize  the  captain, 
for  it  was  bdiefcd  that  Iw  had  been  aecneary 
to  the  murder  of  his  brother.  Immedistely  a 
message  was  broogbt  by  one  of  the  men,  that 
fut  John  was  dead :  upon  which  the  captain 
was  forthwilb  seised  by  eight  or  ten  men. 

Mr.  Vtnmn,  Uew  tar  was  your  cabbin  from 
the  parser's  ? 

VuigeoA.  I  can't  my  certainly,  but  betieee 
about  three  yards. 

Mr.  VtrnoH*  Did  you  view  the  body  of  the 
deceased  whilst  he  lay  dead  in  the  purser's 
cabbin? — Dudgtcn.  I  did. 

Mr.  Karmw.  And  did  you  find  any  visible 
marks  of  violence  upon  him  ? 

Dudgeon,  Sir,  I  saw  no  rone,  but  be  bed  a 
neck-doth  about  his  neck,  and  there  were  some 
marks  in  his  neck,  which  hMked  like  the 
scratching  of  nails ;  and  1  behove  that  he  was 
strsngied,  the  Mood  came  ont  of  his  nose  and 
montn. 

William  MacguinU  sworn. 

Mr.  Venum.  Were  you  on  board  the  Ruby 
man  of  war,  at  the  time  when  this  matter  hap« 
pencd? 

Muceuinii,  Ves,  Sir,  I  was. 

Mr.  Vernon,  Then  give  an  account  of  what 
you  know  concerning  it. 

Jlfori^uinu.  The  night  in  which  the  gen- 
tleman came  on  board,  1  was  appointed  to  be 
the  centinel  at  twelve  o'clook ;  but  when  the 
gentieuiau  came  on  board,  I  was  in  ny  ham- 
mock. 1  WS9  calM  op  to  stand  centrr  in  the 
gun-room  ;  and  (please  you,  mv  lord)  I  hail 
not  been  long  on  my  post  before  1  saw  the  cap* 
tain  come  down ;  and  soon  after  I  ww  Mabony, 
that  man  there  (pointing  at  the  prisoner  Ma- 
kony)  aim  come  down.     I  stn^t  himi  uid 


asked  him  where  he  ww  going  f  Damn  your 
blood,  you  son  of  a  biich,  what  is  that  to  yon  ? 
How  busy  you  make  yourself.  And  wtien  be 
csme  Io  the  bottom  of  the  cock-pit  ladder,  1 
hmrd  hire  my  to  asither  luan.  Come  here,  this 
is  tbe  way.  But  wbe  it  wm  be  epake  tc,  I 
know  not.  This  was  a  little  after  two  e'declt* 
The  captain  esfned  roe,  he  made  towards  me. 
and  waved  his  naked  cullm,  and  said,  StaM 
back!   stand  bark! 

Mr.  Vernon.  Where  wm Mr.  Geadere,wlictt 
he  advanced  towards  you,  and  bid  yon  nimid 
baokr 

Afecgninif.  The  mptain  wm  down  ill  the 
eock-pit  then. 

Mr.  Vemom.  Hsd  he  any  thing  in  his  haadf 

Jifsc^iait.  Yes ;  he  hsd  a  cutlm.  Duncno 
Buchanan  had  been  stsnding  centinel  in  the 
cock- pit,  but  wm  released  bv  the  eaptsan, 

Mr.  Vernon,  What  more  did  you  see  P 

Macgmink.  I  mw  Mahony  go  mto  tkm  par- 
ser's cmin,  and  afterwards,  I  mw  the  tmpttki 
and  Maliony  come  up  again  from  the  oock-pit. 

Mr.  Ftfrnon.  About  what  time? 

3/argaiaii.  I  believe  it  wm  thee  nboet  thrm 
o'clock. 

Mr.  Jlsrorder.  Btr.  Goodere  and  Mahiey, 
do  either  of  you  ask  this  witams  any  famtbmsl 

8.  Goodere,  No. 

MaAony.  No. 

Mr.  IFs/Jber  sworn. 

Mr.  Femoit.  Itliiak  yonarethedtyamaaaf 

Walker,  I  am. 
I      Mr.  Feraoa.  Look  upon  that  welch,  and  gite 
an  accotrat  how  you  came  by  it. 

Walker,  I  found  it  in  the  neeesmry-heese^ 
at  the  Brockware-boat,  a  pnUic- bourn  oe  tbe 
Back. 

Mr.  Vernon,  Who  kept  that  poblk)»lieeBe  at 
the  time  you  .found  tbe  watch  f 

Walker.  One  Cnlliford. 

Mr.  Vernon.  Wm  it  accidentally,  or  epoe 
search  that  you  found  the  watch  ? 

Walker.  I  searched  for  it  in  the  necemary- 
house,  by  the  justice's  orders;  when  i  ftrand 
it,  the  case  wm  in  one  pUce,  and  the  waiek  in 
another,  about  a  yard  apart. 

Sarah  Culliford  sworn. 

Mr.  Vernon,  Look  upon  that  watch,  Mrar 
Collifbnl ;  you  live  at  the  sign  of  the  Brodfr' 
warMKMitontheBack,doyounot?  g 

S,  Culliford.  Yes,  Sir. 

Mr.  Vernon,  Do  you  take  that  to  be  the 
same  watch  that  was  nwnd  by  Mr.  Walker^  the 
city  mason,  in  yonr  neeesmry-heuw? 

S.  Culliford.  Ym,  Sir;  1  believe  hi* the 
ssme. 

Mr.  Vernon.  From  whom  dkl  yon  receive  iti 
before  it  wss  thrown  into  tbe  necessary -honmf 

3.  Culliford.  I  received  it  from  Mahonyl 
hands,  tbst  man  there ;  (pointing  to  the  pii* 
soner  Mahony). 

Mr.  Feraoii.  How  long  beftwe  he  was  appr» 
bended? 

ACmll^ord.  Ihoditi&myi 
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two  lioon  Mbre.  woi  two  koiirt  afUr  he  wm 
laktn  up. 

Mr.  Vermim,  And  wbal  became  of  it  after- 
wards? 

5.  CuUjford.  Tbia  yoang  man  (Bwaiiiiiir  ^<^ 
prifooer  Mahony)  was  ditakiDg  is  my  hoate» 
be  polled  oat  the  watch,  deKtenNl  itte  me,  and 
denral  me  to  keep  it  for  him  mitil  he  did  call 
Ibrit;  lometimeafter  Ihadbusiuemto^ont, 
I  went  iaie  town,  and  bad  the  watch  m  mj 
pocket;  when  I  came  back,  my  children  told 
no  that  the  oooitable  bad  Ijeen  there  to  search 
the  boose  for  it,  which  much  surprised  me;  I 
went  and  threw  the  watch  into  the  necessary- 
house,  for  fear  1  should  come  in  trouble. 

Jfftiat  Futsell  sworn. 

Mr.  Vtmom.  Mr.  FosseU,look  on  that  hand- 
kerchief, and  giro  an  account  from  whom  yoo 
had  it,  and  when  f 

FmmlL  1  had  this  handkerchief  from  Ma- 
hooy  on  the  19th  of  Janoarjf  last,  the  night 
whc«  we  took  him.  I  found  it  upon  bis  neck; 
when  he  was  seized,  be  look  it  off;  1  took  it 
out  of  bis  hand,  it  waa  bloody  theh  as  it  ia  now, 
I  put  it  into  my  pocket. 

Mr.  John  MUthel,  chief  clerk  to  tfie  town- 
elerk,  sworn. 

Mr.  Vernon.  Mr.  Blitcbel,  what  paper  b  that 
in  YOur  band  ? 

'  Miichel,  The  Ejcaminatwn  of  Matthew  Ma- 
hooy,  the  prisoner  at  the  bar,  taken  before 
Henry  Combe,  esi|.  mayor. 

.Mr.  Vemom.  Did  you  see  the  prisoner  Ma* 
hony  si^n  it  in  bis  presence  ? 

MiicheL  Yes,  Sir. 

Mr.  Vernon.  Did  he  do  it  voluntarily  ? 

AUlchel.  He  did. 

Me.  Vernon,  Did  you  see  Mr.  Mayor  sign 
that  examination? 

ItUchet,  Yes,  I  did. 

Mr.  Vernon.  Then  I  desire  it  may  be  read* 

Mr.  Recorder,  Read  the  Examination. 

Ckrk  readi  the  Examination  in  these  words  : 

City  and  county  of  Bristol,  to  wit  The 
▼oluntary  Examination  and  Confession  of  Mat- 
thew Mabonj,  a  native  of  Ireland,  aged  about 
SI  3'ears.  This  examinant  confecseth  and 
seith,  That  about  sixteen  or  seventeen  days  ago, 
avd  several  times  since,  he  was  desired  ny  Mr. 
<^odere,  captain  of  the  Ruby  man  of  war,  now 
lying  at  KiD^-  road,  ia  the  coont v  of  the  city  of 
Bristol,  to  seise  bis^  the  caplam'st  brother,  sir 
John  Dineley  Ooodere,  hart,  and  bring  him  on 
board  the  said  aian  of  war ;  and  that  on  Tues- 
day last,  this  examinant,  and  the  crew  belong- 
ing to  the  man  of  war's  barge,  and  Edwsrd 
Mac-Daniel,  John  Mao>CUaree,  and  William 
Hammoo,  privateer'a  men,  were  placed  by  the 
aaid  captain  at  the  White-Bart  alehouse,  op- 
posite St.  Augustine's  chnrob,  in  order  to  seisse 
sir  John  Dineley  Goodere  that  day ;  hot  it  so 
happened  the  eaplahi  forbid  them  to  do  it  then. 
And  that  on  Sunday  last,  this  examinant,  the 
mid  barge'acrew,  or  the  grrateit part  of  them, 


and  George  Best,  cockstern  of  the  banpe,  thw 
said  Edward  Mae-Daniel,  John  Mae-Graree» 
William   Hammon,  and  one  Charles  Btyer. 
privateer'f  men  as  aforesaid,  were  again  ptaeed* 
at  the  While-Hart  aforesaid,  to  seise  the  said 
sir  John  Dineley  Gloodere,  and  waited  therefor 
some  time ;   and  he  coming  ont  of  Mr.  JarriC 
Smith  *s  house,  and  coming  under  St.  Aogus* 
tine's  church-yard  wall,  uiis  examinant  and 
hb  comrades  pursued  him,  and  near  the  pmnp 
Uiere  tbey  came  up  with  biro,  and  toM  him 
there  was  a  gentleman  wanted  to  speak  with 
him  ;   and  he  asking  where  the  gemleroan 
was,  was  answered  a  little  way  off,  and  be 
went  quietly  a  little  way ;  but  no  one  appearinr, 
be  resisted  and  refused  to  go;  whereapoii  tme 
examinant  and  comrades  sometimes  wroihly 
hauled  and  poshed,  and  at  other  times  carried 
him  over  St.  Augustine'e  butts,  eaptaiQ  Day's 
rope-walk,  and  abng  the  road  to  the  flot-wdl, 
(captain  Goodere  bang  sometSmes  a  little  be* 
hmd,  and  sometimes  amongst  the  crowd  all 
the  way)  till  they  came  to  the  slip  where  thw 
barge  lay.    But  snr  John  was  very  miwillmflr 
to  go,  made  the  utmost  resistance,  and  cryed 
out  murder  a  great  many  times;  snd  when  be 
was  put  into  the  baige,  called  out  and  deshed' 
somebody  would  go  to  Mr.  Jarrit  Smith,  and' 
tell  him  of  his  ill  usage,  and  that  his  name  was 
sir  John  D'meley;    wherenpoo  the  captabi 
dapl  bis  band  on  sir  John's  month  to  stop 
hts  speaking,  and  told  him  not  to  nsake  such 
a  noise,   he  had  got.  him  out  of  the  lion's* 
mouth    (meaning    the   lawyers  hands)   and 
would  take  care  he  should  not  speed   his 
estate ;    and  bid  the  barge-men  row  awayv 
which  they  did ;  and  in  their  passage  to  the  man 
of  war,  the  two  brothers  bickered  all  the  way  9 
Bat  when  they  came  to  the  man  of  war,  shr 
John  went  on  board  aa  well  as  he  eosid,  end 
the  captain  took  him  down  into  the  parser^, 
cabbin,  and  staid  a  little  time  with  him,  and 
treated  htm  with  a  dram  of  mm,  and  then  left 
him  for  a  considerable  time ;  and  in  the  interim 
sent  for  this  examinant  Into  his,  the  captam's 
cabbin,  and  there  told  this  exammant  he  must 
mnrder  bis  brother,  for  that  he  waa  mad,  and 
should  not  live  till  four  o'clock  in  the  morning. 
And  thia  examinant  reasoning  with  him,  and 
telling  him  be  wonM  not  be  concerned,  and  that 
he  thought  he  had  brought  him  there  with  in- 
tent only  to  bring  him  to  reason,  and  take  care 
that  he  should  not  spend  his  estate  in  hiw^ 
and  to  have  a  perfect  reconciliation  :  but  the 
capUin  still  insisting,  that  as  this  examinant 
had  taken  him,  he  should  do  it ;    and  this  exa- 
minant then  saying,  be  was  not  able  to  do  it  of 
himself,  the  captain  replied,  if  this  examinant 
couM  get  nobody  else,  be  and  this  examinant 
must  do  it  themselves.    And  then  ordered  him 
tocallonoElishaCole;  and  he  being  too  drank 
to  undertake  such  an  affbtr,  bid  this  examinant 
call-one  Charles  White,  a  very  stout  lusty  tU-. 
low,  and  the  captain  gave  him  a  dram,  and  bid 
him  rit  down,  anU  sson  gave  other  drams,  and 
asked  him  if  he  conU  fight,  and  toM  him.  Hers 
is  a  madman,  he  must  ee  mnrdertd,  snd  thou 
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■hall  bavA  a  hinilsoine  reward.  And  ibis  exa* 
luioaiil,  tiicfcn.d  Cburlci  White,  anil  tb«  cap- 
lain,  bei»ir  all  uy^nttd  to  luurdcr  the  Mid  sir 
John  liiii«rli;>  GijfMlere,  the  capuin  Iben  pro- 
posed the  nM'ihnd,  anil  produced  a  piece  of  balf- 
inch  roiM!  about  nine  foot  lonj^,  and  Charlea 
WUi'.K  having  made  a  uooae  in  the  rope,  the 
capuio  said,  applying  bim«elf  to  tbia  exami- 
naut  and  the  aai  I  Chartet  While,  You  must 
atraogle  biio  wiih  ihia  rope,  and  at  the  same 
lime  gave  the  handkercbiet*  now  produced,  that 
in  cane  be  made  a  noiae,  to  stop  bis  mouth ; 
and  said,  I  will  stand  cenlinel  over  the  duor 
whilst  you  do  it;  and  accordingly  instantly 
went  out  of  bis  owu  cabbin,  and  turned  tbe 
ceutinel  from  the  purser's  cabbin  door,  and  bit 
this  exaroinant  and  White  into  the  iiurser's 
cabbin,  where  sir  John  Dineley  (jootiere  was 
lyiujf  in  bis  clothes  on  a  bed:  The  captain 
hafiiig  pulled  to  tlie  door,  and  standing  cen- 
tinel  himself,  the  said  While  first  strangled  sir 
John  witli  bis  hands,  and  then  put  the  rope 
about  sir  John's  neck,  and  hauled  it  tight,  and 
air  John  struggled,  and  endeavoured  to  cry  out, 
^t  could  not.  And  this  cxamiiiant  cootessos, 
that  whilst  White  was  stmngliiig  sir  John,  this* 
cxaniinant  Uwk  care  tokeepbini  on  the  bed, 
and  when  one  end  of  the  n»|ie  was  loose,  tbi^ 
cxamiiiant  drew  and  held  it  tight ;  and  tlius 
each  bore  a  part  till  sir  John  was  dead;  and 
thev  having  rided  the  deceased  of  his  watch 
and  money,  knocked  at  tbe  do<ir  to  bo  let  out ; 
and  tbe  caiitain  called  out,  Have  you  done  ? 
they  replied.  Yes.  Ho  opened  the  iloor,  and 
aaked  again.  Is  be  dead  ?  And  being  answered  in 
the  affiriHAUvc,  and  having  a  liglit^worc,  by 
Ood,  be  would  be  sure  bu  was  dead ;  and  then 
went  ill  biiiiKulf,  and  returning,  locked  the  door, 
and  put  tbe  key  in  liisi  puckrt,  and  they  all 
went  together  to  the  captain^s  cabbin  a^ain, 
and  there  tliis  exuminaut  f^ave  the  oaplain  sir 
John's  watch,  and  the  captain  iij^avc  this  exa- 
ininaiit  bis  own  watch  in  lieu  ot  it ;  and  then 
the  captain  gave  them  biKb  some  money,  and 
White  aiUTwardii  gave  this  exauiiuaiit  eight 

Suineas  as  part  of  tbe  money  he  took  out  of  tbe 
eceased's  |K)cket,  and  thou  tbo  cajitaiu  order- 
ed them  to  be  put  on  whore  in  bis  own  boat. 
And  further  this  examinant  coul'csses  and  saith, 
That  before  and  alUr  the  munter  \ias  com- 
mitted, the  captain,  Charles  White,  and  this 
examinant,  roiiKultcd  what  to  do  with  the 
corpse ;  and  the  captain  pro|iosetl  to  keep  it  two 
or  three  days  in  tbe  ship,  and,  a-i  he  expected 
to  go  to  sva,  would  t»ew  it  up  in  a  hammock, 
or  something  elve,  and  there  throw  it  over-board: 
And  tb'it  bvlore  this  examinant  and  bis  com- 
rades were  sent  to  seize  sir  John,  as  is  before 
aet  forth,  they  were  ordered  by  capuin  Goodere, 
that,  if  thev  met  with  any  resistance,  they 
should  repoi  force  by  force,  and  wvre  prepared 
with  short  heavy  sticks  or  bludgeons  for  that 
purpose.  BIattiiew  Mauo>y. 

Wr.  Recorder,  (Speaking  to  tbe  jury.)  Gen- 
tleiuen,  you  are  to  take  notice,  that  this  con- 
Cnaion  u  evidence  agiiiutthe  prisoner  Ma- 
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liooy  ahme,  and  ao  far  only  onglil  yon  to  ro* 
IFsrd  it.  It  is  no  evidence,  nor  ought  yoa  In 
lay  any  streas  upon  il,  an  afainal  ibc  prinonnr 
Go«Nlere. 

Mr.  fVmoa.  Mr.  Recoider,  we  bnvc  gnnn 
through  with  our  evidence  of  tlie  fiut,  ani  hcra. 
we  ahould  have  rested  it,  were  it  nnC  that  Mr. 
Goodere,  by  bis  strict  enquiry  into  the  MOt 
where  the  ship  lay,  seems  to  qucstkin  wlmtbcr 
it  wsa  within  this  county  or  not :  A  qocation* 
which.  I  confess,  I  no  more  expected  to  faenr 
of,  than  whether  we  ourselves  are  now  witbin 
it.  However,  to  obviate  all  pretence  nf  thnt 
kind,  and  give  the  gentlemen  of  this  jnrr  aa  full 
satisfaction  in  the  point,  aa  undonbledly  thn 
grand  inf|ucst  for  the  body  of  this  county  had 
Uffore  they  foimd  the  hill,  we  shall  beg  leuTe 
to  call  a  witness  or  two,  just  to  shew  that  Kinff- 
Uoa>l  has  been  constantly  taken  to  lie  witbra 
the  city  and  county  of  Bristol,  and  that  ac- 
cordingly the  sheritTs'  officers  el*  Bristol,  from 
time  to  time,  have  used  to  execute  both  the 
city  and  county  process  in  King- Road ;  wUcb, 
I  apprehend,  will  of  itself  be  satisfactory  evi- 
dence, without  entering  into  any  other  disquiM- 
tion  of  the  county  limits.    CallMr.  Wint.        i 

John  Wint  sworn. 

Mr.  Vernon,  Mr.  Wint,  what  officer  are  yoa 
in  Bristol? 

Wint.  f  am  an  officer  to  the  sheriflfs  of 
Drtstol,  and  have  been  so  for  these  thirty  yearn' 
and  upwards. 

Mr.  Vettton.  Have  yon  beent^feed,  as  an  of* 
ficer  to  the  sheriflb  of  Bristol,  to  serve  proceaa 
in  Kiog-Rold? 

Wint,  I  have  served  process  in  King-Rond 
forty  or  ^hy  times. 

Mr.  Verr'ton.  How  fsr  down  the  river  T 

Wint.  Very  oheu  down  as  far  as  Posset- 
Point. 

Mr.  Rteorder.  What  kind  of  proceu  have* 
you  served  there  ? 

Wint.  Town  actions  out  of  the  mayor  and 
sheriffs  court,  and  out  of  the  I'iepowder  court. 

Mr.  Recorder.  Have  you  ever  executed  pro- 
cess there  which  was  directed  to  the  ahenffiinf 
Bristol? 

Wint,  Yes,  Sir,  I  have  served  sheriffs  war-' 
rants,  or  writs,  issued  from  above,  out  of  the 
court  of  King's- bench  and  Common* Plsaa  to 
the  sheriffs  of  Bristol. 

Mr.  Recorder,  Mr.  Goodere,  will  yon  ask 
this  witness  any  questions  ? 

.$.  Goodere.  Yes,  Sir :  Is  aU  that  la  called 
King- road  within  the  liberty  of  the  city  of 
Bristol  ?— If 'in/.  Yes,  it  is. 

S.  Goodere.  Are  yon  sure  of  it  P 

If 'ia(.  I  know  where  the  ship  Ruby  lay  was 
within  tbe  city  of  Bristol. 

S.  Goodere.  How  do  you  know  that  f 

Wint.  Because  I  have  been  down  with  thn 
mayor  to  the  Holmes. 

Jlr.  IVmoii.  Call  Mr.  Lowden. 

5lr.  Lomden  sworn. 
Mr.  rcrnofi.    What  offioar  am  yno,  Mr. 
Lowden? 
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I/iwdcn*  I  bftf e  bcoi  an  officer  id  Ihit  oHy 
about  nineteen  years ;  I  have  serred  town  ac- 
tions, town  warrants,  and  warrants  made  out 
upon  writs  from  the  courts  of  Westminster- 
ball,  and  the  Adnuralt?,  in  King-road:  and 
any  part  of  King-roao  on  tho  southward  of 
the  Denney,  we  always  take  it  to  he  in  the  li- 
berties of  Bristol. 

Blr,  Vtrmm.  Mr.  Recorder,  we  hare  done. 

Mr.IUafrder.  BIr.  Goodere,  and  Matthew 
llahonv,  the  coansel  for  the  king  has  gone 
throqgh  with  his  eridence,  and  now  is  your 
time  to  enter  upon  your  defence. 

5.  Goodere.  May  it  please  your  lordsliip,  I 
dial!  cndeafour  to  ei? e  yon  and  the  jury  as 
little  trouble  as  possible.  I  shall  call  e?tdence 
to  pro?e  that  the  gentleman  was  a  lunatic,  and 
disordered  m  his  senses,  and  1  was  doing  my 
best  to  take  care  of  him. 

Call  Mrs.  Gcthint. 

Mr.  Recorder,  What  do  you  call  her  to 
prove  r 

S.  Goodere.  I  call  her  to  prove,  that  before 
my  brother  was  taken  on  hoard,  1  was  to  take 
an  upper-room  of  her  to  put  him  In,  where  he 
mk^t  he  taken  care  of  to  cure  his  madness. 

Mr.  Kecorder.  What,  Mr.  Goodere,  do  you 
admit  then  that  you  did  take  your  brother  on 
board  ? 

8,  Goodere^  I  do  admit  that  I  carrieil  ray 
brother  on  ^oard.  I  went  in  the  boat  along 
with  him. 

41  in.  Gethini  sworn. 

S.  Goodere.  Mrs.  Gethms,  did  I  not  speak  to 
you  a  fortnight  or  three  weeks  before  my  bro- 
ther was  taken  on  board  the  ship,  to  have  a 
garret  of  you  to  put  him  in,  and  that  Mahoiiy 
was  to  have  5/.  a  month  to  take  care  of  him  P 

Mrs.  Getkint.  The  prisoner,  captain  Goodere, 
did  ask  me  if  1  had  not  a  garret  to  let  him  keep 
his  brother  in,  for  that  he  was  a  madman :  and 
captain  Goodere  never  made  it  a  secret  that  he 
intended  to  take  and  keep  his  brother  as  a  mad- 


S.  Goodere.  Whether  I  did  not  tell  you  that 
ilahony  was  to  take  care  of  my  brother  a  fort* 
night  or  three  weeks  before  he  was  taken  on 
biwrd  ?  Speak  to  the  time  as  near  as  you  can 
recollect ;  and  whether  you  knew  that  Mabony 
was  to  have  6L  a  month,  and  that  I  made  no 
manner  of  secret  of  it,  and  that  I  endeavoured 
to  take  care  of  him  as  a  lunatic. 

Mrs.  Gethins,  Sir,  I  have  already  said  that 
yon  spoke  to  roe  about  a  room  to  put  your  bro- 
ther in,  but  what  you  mention  about  Mabony,  I 
know  nothing  of  that. 

Mr.  Vernon,  Pray,  is  King-road  in  the  road 
to  your  bouse  f — Mrs.  Ge^Aiiu.  No,  Sir. 

Mr.  Vernon.  Wasyour  garret  a  proper  place 
of  accommodation  for  a  p^entleman,  anil  one 
wkio  waa  esteemed  an  English  baronet,  think 
you?  Pray,  do  yon  keep  a  madhouse,  madam  f 
^  Mrs.  Getkim.  No, 

Mr.  Vernon.  0on*t  jron  think  such  a*oon- 
ftjiement  wouM  have  Wen  the  way  to  have 
Bade  htm  vmd  f 

VOL.  XVII. 


Mr.  Recorder.  Wasany.personasyouknow 
to  have  taken  care  of  him  in  your  garret? 

Mrs.  Get  kins.  I  have  heard  the  captain  talk 
with  his  own  doctor  about  it. 

iS.  Goodere.  I  shall  give  you  and  the  inry  as 
little  trouble  as  may  be.  I  liave  an  evidence  in 
relation  to  Mahony  and  'White's  going  awar 
at  four  o'clock  in  the  morning,  because  it  is 
charged  that  I  sent  them  away.  The  boat 
,  went  away  in  the  king's  service  to  bring  letters. 

Mr.  ifaff^awom. 

iS.  Goodere.  Did  you  go  ashore  tn  the  morn- 
iiig  about  the  king's  business,  or  what  businesa 
did  you  go  about  ? 

Mr.  Marsh,  I  had  an  order  about  eight 
o'clock  the  night  sir  John  was  brought  on 
board,  to  go  up  m  the  morning  to  Bristol  for  tho 
letters  from  the  Admiralty,  and  about  four  of 
the  clock  in  the  morning  I  was  called  up  to  go ; 
hut  the  lieutenant  seemra  much  disordered,  and 
bid  me  come  to  him  before  I  sat  out.  I  waited 
on  the  lieutenant,  and  told  him,  that  White  and 
Mahony  said  they  had  liberty  to  go  on  sliore, 
that  the  captain  had  given  them  nberty  to  go  ; 
the  lieutenant  said,  he  knew  nothing  oi  it.  But 
as  it  is  always  my  way,  before  1  carry  any 
body  off,  I  said,  I  would  go  to  the  captain  and 
ask  leave.  1  went  to  the  captain,  and  asked 
liim,  if  White  and  Blahony  bad  libertv  from 
him  to  go  on  shore  ?  And  he  said,  Yes,  let 
them  i:o. 

S.  Goodere.  Mr.  Marsh,  did  you  go  upon 
the  king's  business,  or  on  purpose  to  take  up 
these  men  ? 

Marsh.  I  went  about  the  king's  business. 

Mr.  Vernon.  But  it  was  after  sir  John  waa 
brought  on  board,  that  Mr.  Goodere  ordered 
you  to  ffo  up ? — Marsh.   Yes,  Sir,  it  was. 

Mr.  Vernon.  Did  any  body  else  go  up  with 
you,  besides  Mahony  and  White? 

AfersA.  No,  there  did  not. 

Mr.  Vernon.  Did  Mr.  Goodere  give  you 
orders  to  put  them  on  shore  in  any  particular 
place  ? 

Marsh.  I  will  do  justice  between  man  and 
man  ;  the  captain  did  not  give  me  orders  to  pot 
them  on  shore  in  any  particular  place. 

Mr.  Vernon*  Were  they  landed  publicly  or 
privately  ? 

Marsh.  I  put  them  on  shore  at  the  Gibb, 
about  sii  of  the  clock  in  the  morning. 

5.  Goodere.  Now,  may  it  please  you.  Sir,  I 
shall  shew  that  Mahony  had  business  at  Bristol 
that  day  by  appointment,  to  receive  some  wages 
that  was  one  to  him  ;  for  whicb^pnrpose  I  shall 
call  Mr.  Dagg. 

Abel  Daggf  Keeper  of  Newgate,  sworn. 

S.  Goodere.  Do  you  know  any  thing  of  cap- 
tain Mervin,  and  of  Mahony 's  coming  to  Bris- 
tol on  the  Monday  to  settle  an  affair  with  himf 

Dagg.  There  was  one  captain  James  Mer- 
vin who  sailed  into  this  port,  and  on  his  coming 
was  charged  as  a  debtor  in  my  house,  at  the 
suit  of  some  gentleman  in  London,  in  an  action 
of  3  or  400/.    Mahony  was  ene  of  his  sailera 
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antil  he  wis  pmt,  and  he  chmrged  fhe  nid 
Menrin  with  an  actioD  fhr  his  wages.  CapUin 
Merf  in  bad  a  desire  to  make  ap  the  matter 
with  Mahony.  I  went  to  the  captaili  of  the 
dian  of  war  the  Tueadajr  or  Wednesday  before 
this  affair  happened,  which  wu  the  first  toe  I 
ever  saw  him,  to  the  best  of  my  knowled^ : 
the  captain  said  he  would  meet  me  the  Mon- 
day folk>wing,  in  order  to  accommodate  the 
dSflerence. 

Mr.  Fiemon.    Was  Mahony  appointed  to 
meet  you  that  day  or  not  ? 
'  BIr.  Recorder,  Mind  the  ouestioni  Wm  Ma- 
hony to  come  that  Monday  r 

Hagg.  .The  captain  made  an  appointment, 
my  lord,  to  meet  on  the  Monday ;  and  I  told 
Blr.  Taylor  the  attorney,  that  Mahony  was  to 
come  on  shore  that  day,  to  make  up  the  matter 
between  him  andMenrm. 

Mr.  Vernon.  I  would  ask  you  another  ques- 
tion; Had  White  too  any  affair  to  make  up 
at  Bristol  P 

Dagg,    No,  I  know  nothiniEr  of  that. 

S.  Goodere.    Now  I  call  Bridget  King. 

Mr.  Recorder.    What  do  you  call  her  for  ? 

S.  Goodere.  Touching  the  lunacy  of  sir 
John  Dineley. 

Bridget  ICiag  sworn. 

S.  Goodere.  Bin.  King,  will  you  giro  the 
Court  an  aoooont  of  what  you  know  of  the  lu- 
nacy of  my  brother  sir  Jolm  Dineley  ? 

Mrs.  Kin£.  Please  you,  my  lord,  I  think  he 
was  mad ;  lor  he  would  get  up  at  two  or  three 
of  the  clock  in  the  moming[,  and  call  his  ser- 
yants  up,  and  fall  a  singing;  and  then  he 
would  go  to  bed  again,  and  swear  it  was  bat 
twelve  o'clock  at  night,  and  lie  a*bed  all  day. 
He  would  send  his  boy  out  all  oVer  his  grounds 
to  pick  op  stones,  and  have  the  wheel-barrow 
rattling  about  the  streets  on  a  Sunday :  he  hath 
ringed  the  bell  to  call  his  servants  up  to  his 
bed-aidc,  and  when  they  were  come  up,  he 
would  ask  Ihem  what  they  did  there,  and  swear 
they  were  come  to  shoot  hmi  P  He  himself  hath 
gone  over  all  hb  grounds  on  a  Sunday  to  pick 
sticks,  and  hath  sent  his  servants  to  market 
when  there  was  none;  and  he  would  be  busy 
in  every  thing,  and  hang  on  the  pot  himself; 
nnd  be*  hath  lN»en  <|uite  ravmg  mad. 

Mr.  Vernon.  Did  you  live  as  a  servant  to  sir 
John  ? 

Mrs.  Kinc.  I  lived  as  a  servant  with  him  in 
London,  and  he  came  down  for  the  air  to  Tock- 
ington ;  he  brought  me  down  to  go  to  Bath. 

bSlt.  Vernon.  How  long  did  you  continue 
with  him  P 

Mrs.  liCifig.  A  twelvemonth,  Sir. 
^  Mr.  Vernon.    And  how  durst  you  venture  to 
live  so  long  with  a  madman  P    He  did  not  go 
mad  for  love  of  you,  I  hope  P    Have  you  lived 
any  time  in  Bristol  P— Mrs.  King.  No. 

Mr.  Vernon.  Then  I  suppose  you  came  but 
now  from  London? — Mrs.  King,  Yes,  I  did. 

S.  Goodere.  Do  you  believe  he  was  a  mad- 
man T 

Mrs.  Kinjg."  In  the  actions  that  I  have  seen 


by  him,  I  have  rtaaon  to  think  he  wai  a  liuul- 
man. 

Mit.  Mary  Stafford  uwonm 

S.  Goodere,  Mrs.  Stafford,  will  you  tell  bif 
lordship  and  the  jury  what  yon  know  of  sir 
John's  being  a  lunatic  P 

Mrs.  St^ord.  Sir  John  hired  ne  for  a 
house- keeper  in  London,  and  told  me  he  had  n 
ffreat  many  servants,  and  he  wanted  a  house- 
keeper.  When  he  brought  me  down,  he  or- 
dered me  to  his  seat  at  Tockington ;  wber^,  ha 
said,  he  had  a  great  deal  of  company  frequent- 
ly. When  1  came  there,  1  found  there  was 
nothing  in  what  he  had  told  me ;  for,  inrtead  of 
a  great  many  servants,  he  had  but  one :  a  poor 
old  shattered  house,  ready  to  tnmUe  (Uiwa 
about  one*s  ears,  and  the  noushold  goods  all 
to  pieces  :  he  was  a  madman  :  for  if  1  had  fol- 
lowed his  directions  in  any  thing  I  should  hare 
done  mischief.  He  hath  sent  me  and  the  rest 
of  his  scrvantt  to  Tbombory  market,  wheo 
there  was  non^;  he  hath  ringed  the  bell  to  call 
his  servants  to  come  to  his  bed-side  to  him,  and 
when  we  have  come  up  to  him,  he  hath  asked 
us,  what  we  did  there  P  Sir,  aaid  I,  yon  called 
me  up :  he  hath  said  he  did  not :  and  afler  w« 
had  been  there  a  quarter  of  an  hour,  he  wo«ld 
take  a  knife,  fork,  glass- bottle,  or  any  thing 
that  came  in  his  way,  to  throw  at  ns,  asking  of 
ns.  What,  did  we  come  to  rsb  him  P  And  1  was 
afraid  of  my  life,  to  live  with  him.  I  do  be- 
lieve he  was  a  madman,  or  else  hi  would  never 
have  acted  as  he  did :  he  wonld  go  into  the 
kitchen,  and  take  the  pot,  and  hang  it  on  the 
fire.    I  style  him  a  madman  by  his  acthms. 

Mr.  Vernon.  Aud  must  fie  therefore  he 
hanged  himself  like  a  mad  dog,  think  yon  ? 

Blrs.  Stafford.    1  know  nothing  of  that^Sir. 

Mr.  Vernon.  How  long  did  you  live  with 
sir  John  P 

Mrs.  Stafford.    Three  months.  Sir. 

S.  Goodere.    Call  Mr.  Robert  Cock. 

Mr.  Recorder,  What  do  you  call  him  to 
prove P 

S.  Goodere.  My  tord,  in  order  to  prove  sir 
John  Dineley  a  lunatic.  Mr.  Cock^^  will  yon 
give  an  accouot  to  my  lord  and  the  jury  what 
you  know  of  the  lunacy  of  sir  John  Dineley  P 

Robert  Cock  sworn. 

Cock.  My  lord,  I  have  known  Mr.  Dindey 
at  Charlton  for  some  years;  1  have  been  seve- 
ral times  in  his  company ;  1  have  seen  him  do 
several  acts  of  lunacy,  as  a  madman. 

Mr.  Vernon.    Where  do  you  live  ? 

Cock.  1  live  in  Cumlwriand,  when  I  am  it 
home. 

Mr.  Vernon.    Are  you  of  any  banneasF  • 

Cock.  I  am  an  officer  belonging  to  his  ma- 
jesty. 

Mr.  Vernon.    Whst  kind  of  ofltor  P 

Cock.    A  salt  officer. 

S.  Goodere.  1  will  not  give  your  lordship 
and  the  jury  much  more  trouble.  I  am  en- 
tirely innocent ;  they  have  not  proved  that  1 
wu  present  at  the  deathof  rir  Jslui  Diidey. 
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Mr.  JRecorder.  Doo't  deceiTe  younelf; 
though  they  bare  not  prored  that  you  was  ae* 
tuallv  io  the  cabbin,  when  sir  John  was  mur- 
dered, yet  tbej^  bare  given  evidence  of  that, 
which  (if  the  jury  give  credit  to)  will  amount 
to  nreaevce  in  the  eye  of  the  Uw. 

S.  Goodere.  I  shall  now  call  some  witnesses 
to  uiy  character,  and  likewise  to  shew  how  im- 
probable it  iS|  that  I  should  be  guilty  of  the 
miirdtr  of  my  brother.    Call  Mr.  Pritcbard. 

Mr.  PritcKard  9Wfm. 

Pritekgrd.  f  have  known  Mr.  Goodere,  the 
jirisoDer  at  the  bar,  many  years:  healwajrs 
Dore  the  character  of  a  good  husband,  a  good 
oeiq^hbour  and  a  kind  friend. 

S.  Goodere.  I  shall  call  a  person  who  saw 
the  will  of  sir  John  Dineley ;  and  then  any 
body  would  think  that  I  should  be  the  maddest 
man  in  the  work!  to  commit  a  murder  that  I 
knew  would  be  40,000/.  damage  to  me.  It 
was  my  bunness,  considering  the  circumstance 
of  the  will,  and  that  1  was  sir  John's  heir  at 
lew,  at  all  events  to  preserre  him.  Call  Mr. 
Wttkios.  ^ 

Reverend  Mr.  Waikin$  sworn. 

&  Goodere^  Mr.  Watkins,  did  not  you  see 
or  hear  the  contents  of  sir  John  Dineley 's  will, 
and  did  not  you  tell  me  presently  after  the  will 
was  made  ihe  conteots  of  it,  and  bow  Jong  was 
that  before  bis  death  f 

Watkim.  It  was  above  three  months,  or  half 
a  year  befi>re  his  death,  to  the  best  of  my  know- 
jadge.  It  was  so  hng  ago,  as  you  dined  with 
n^  at  Croptbome. 

iS.  Goodere,  Did  you  not  inform  me,  that 
that  will  did  cut  me  off  of  every  thing,  and 
gave  the  estate  to  the  Foots ;  and  that  sir  John 
toldvoofio? 

Waikuu.  Sir  John  told  me  that  he  had  made 
his  will,  and  had  cut  his  brother  off  from  every 
thing :  and  that  he  had  given  the  estate  to  the 
Foots:  of  which  1  told  Mr.  Goodere  soon 
aaer. 

S.  Goodere.  How  long  ago  ? 

Wetkimt,  1  can't  tell  exactly  j  about  half  a 
year  or  three  quarters  of  a  year,  it  might  be. 
.    Mr.  Veruen,  They  have  been  giving  sir  John 
the  charaoter  of  bemg  » lunatic ;  I  Uiink,  Sor, 
jrou  are  minister  of  Cropthorne,  and  roiMt,  I 

5 resume,  have  been  pretty  conversant  with  sir 
^  ohn,  and  a  frequent  witness  of  his  behaviour 
in  thai  neighbourhood ;  be  pleased  therefore  to 
speak  what  you  know,  as  to  his  sanity  or  in- 
Mni^of  mind. 

WaikUu,  Sir  John's  character  in  my  opinion 
Imlh  been  i^ery  much  misrepresented  to  the 
world.  During  my  acquaintance  with  hips,  I 
have  found  him  to  be  a  good  neighbour,  immI  a 
iund  friend :  he  was  a  man  of  strong  passions ; 
if  any  one  affhrnted  him»  he  would  let  the  party 
imow  that  he  did  reseut  it.  AH  his  tenanto  of 
4mr  oouotry,  and  those  1  .have  conversed  with 
■ay ,  that  he  was  one  of  the  best  of  landtords. 

Mr.  VernoM.  I  don't  ask  you,  Sir,  ooncerning 
hip  moral  charaoter;  but  whether  be  was  iahtt 
orjMl? 


Watkitu.  In  bis  senses!  I  saw  bim  li|st 
Cbristmas,  he  was  making  up  bis  accounts 
with  several  of  his  tenants ;  he  was  then  i/k 
very  good  understanding. 

Mr.  Vernon,  Pray,  did  you  ever  know  him 
visited  with  lunacy  P 

Watkins.  I  never  did  ;  but  on  the  contrary, 
I  take  him  to  have  been  a  mau  that  always 
had  his  senses  in  a  regular  exercise. 

Mr.  Vernon.  Do  you  know.  Sir,  whether 
there  was  any  misunderstanding  between  the 
two  broihera  f 

Watkins.  There  has  been  %  long  misunde^- 
standion  between  then). 

Mr.  Vernon,  What  bave  you  beard  the  pri- 
soner Mr.  Goodere  say,  in  relation  t0  sir  John's 
makiog  bis  will  ? 

Watkint.  I  believe  he  told  me,  ^^.  nr 
John  had  not  power  to  make  a  will :  I  toU 
him  it  was  my  opinion,  if  they  would  be  re- 
conciled together,  m  John^s  will  wonld  not 
stand. 

Mr.  l^UwMSswem. 

S.  Goodere,  Mr.  Thomas,  how  long  have 
you  known  me,  and  what  was  my  character? 

I%oma$.  I  have  known  the  prisoner,  Mp. 
Samuel  Goodere,  a  great  many  years,  have 
very  often  been  in  bis  comrany :  I  never  found 
but  that  he  ever  behaved  with  all  the  good- 
nature that  possibly  could  be.  I  always  took 
him  to  be  a  good-natured  weH-bebaved  man, 
and  he  is  a  man  well-beloved  in  his  country, 

Mr.  Asi^ld9weim. 

Aif^ield.  I  have  known  Mr.  Goodere  a  great 
many  yetMf  I  never  beard  any  ill  of  him  till 
this  affiiir ;  he  is  reputed  m  the  country  of  a 
general  ^[pod  character.  (  have  been  CQnoemed 
for  bim  ui  several  suits,  1  never  knew  any  lU 
of  him. 

.  Mr.  VemoH.  Pray,  Sir,  what  have  you  heard 
Mr.  Goodere  say,  conoemiug  his  brother's 
cutting  off  the  entail  of  his  estate  f 

M^id.  I  have  heard  Mr.  Goodere  say, 
that  his  brother  had  no  power  to  cut  off  the 
entail,  nn4  that  he  wonld  set  the  recovery 
aside  ;  I  have  lieard  him  say  that  forty  timef . 

Mr.  Vernon.  What  is  your  opinion  as  to  the 
sanity  or  insanity  of  sir  John  F 

Ashfieid.  I  never  thought  him  a  madman;  I 
j^w.ays  thought  him  one  of  the  best  understand- 
ing in  the  whole  family. 

Reverend  Mr.  Rogers  sworn. 

Rogers.  I  have  been  foquai^ied  witl^  the 
prisoner  Goodere  several  yean ;  I  know  he 
bath  behaved  very  well,  done  ffood  offices  to 
all  in^nlund  ;  ana  1  never  heard  any  other  vf 
hiip. 

Mr.  George  Forcevil  sworn. 

forcevil.  The  prisoner  Goodere  hath  been 
my  neighbour  for  fourteen  or  fifteen  years :  be 
hath  alirays  behaved  well  in^  neigbbourbo^, 
and  has  a  very  good  character ;  be  oonstanM-y 
attended  his  Ckmk  tf^'m  ^^ikf  SWMlWb  |A<& 


1063] 


U  GEORGE  U.    Trial  of  Captain  Goodere  and  M.  Makoi^,    [1064 


f. 


would  be  there  «t  prayen  alroott  e? erj  day  ; 
be  was  always  a  sober  roan,  and  a  gw>dba- 
mourcd  gfeutleman.  1  thought  him  to  be  a 
good  mail. 

S.  Cottdere,  Mr.  Recorder,  I  would  not 
ive  you  and  the  jury  any  more  trouble  in  re- 
atioD  tu  my  character ;  all  I  have  to  say  fur- 
ther IB,  my  bein^  deprired  of  evidence  jn  my 
behalf,  by  reasou  of  my  disorder  and  the  sick- 
ness iu  the  gaol,  which  hath  prevented  my 
friends  from  coming  to  roe  to  advise  me  about 
making  my  deieiicc* ;  and  also  uf  having;  several 
witnea^es  tirom  on  Imard  the  ship,  which  might 
have  been  of  great  service  to  mc.  I  had  an 
order  from  the  lords  of  the  Admiralty  to  re- 

Jruire  them  to  stay  on  shore,  if  I  had  occasion 
or  them ;  but,  as  the  ship  was  gone  before  the 
letter  cnme  to  my  handa,  [  have  no  occasion 
now  tu  tell  the  names  of  the  penous. 

[Mr.  Goodere  held  up  ihc  letter  in  his  hand, 
but  the  Court  did  not  receive  it.] 

Mr.  Frfderick.  Mr.  llrcorder,  there  have 
been  several  aspersions  pnblishrd  in  tlie  news- 
papers, to  the  prrjndice  of  Mr.  Gondere;  there 
lias  been  a  pamplitft  also  published,  which  I 
have  here  m  my  hand,  entitled,  TUc  Bristol 
Fratriride;  butt  hope  the  gentlemen  of  the 
jury  will  take  no  notice  of,  oor  be  influenced  by 
them  ajTAinst  the  prisoner. 

Mr.  Vernon.  I  dare  s»y  they  will  have  no  re- 
card  to  any  book,  but  that  on*whirh  they  have 
been  sworn  :  those  who  know  them  and  their 
characters  must  certainly  think  so. 

[The  Jury  declared  they  hsd  ne\'er  seen 
any  such  pamphlet,  or  papers.] 

Mr.  Vernon.  Mr.  Recorder,  we  must  \tcs 
leave  to  ask  Mr.  Jarrit  Smith's  opinion,  as  to 
sir  John's  bcinpr  a  lunatic,  or  not? 

S/nitfi.  Mr.  Recorder,  I  am  surprised  to  hear 
it  said  by  some  of  Mr.  Gooderc's  witnesses, 
that  sir  John  Diueley  Goodere  was  road ;  f 
knew  him  fourteen  or  fifteen  years,  and  con- 
verseil  with  him  both  in  person  and  by  letter; 
but  never  discovered  that  he  was  in  the  least 
disordered  iu  his  senses,  I  always  took  him  to 
he  a  man  of  sound  understanding.  On  the 
Sunday,  the  day  before  his  death,  he  expressed 
himself  with  a  great  deal  of  good- nature  and 
affection  at  the  siglit  of  his  brother. 

Mr.  Shephard.  Mr.  Recorder,  with  humble 
submission,  1  am  instructed  to  offer  it  in  evi- 
dence, that  the  place  where  the  ship  lay  is  not 
within  this  city  and  county  of  Brihlol. 

Mr.  Vernon,  Vf%  hare  already  proved  it  to 
be  within  the  county  of  Bristol  ;  nor  is  there 
the  least  reason  to  apprehend,  that  Mr.  Re- 
corder will  extend  the  rule  of  '  Boni  Jodicis 

*  est  ampliare  Jurisdictionem*  to  the  extending 
of  the  county  ao  inch  beyond  its  ancient  and 
known  limits :  he  is  too  just  to  attempt  it.  On 
the  other  hand,  we  may  depend  he  will  not 
suffer  the  county-limits  to  be  abridged,  bnt 

*  servare  jus  iila^om ;'  and  (as  he  hath  liitherto 
done)  discountenance  all  encroachments  on  the 
lif  hu  and  franchiaca  of  Bristol. 


Mr.  Reenrder.  It  has  heeD  proved,  and  in« 
deed  it  caii'l  be  denied,  that  at  the  time  the  fact 
in  question  was  committed,  the  ahip  fay  in 
King- rood;  and  1  think  the  evideooe  whieh 
has  been  given  of  the  exerdac  of  juriadiclkNi 
by  the  mafrist rates  of  the  city  aM  County  of 
the  city  in  King- road,  and  of  the  aheriff'a  offi- 
cers executing  process  of  all  kinds  thera^ 
amounts  to  a  full  proof  that  King-road  iawttb* 
in  the  body  of  the  county  of  the  city  nf  Brislal. 
It  is  the  same  sort  of  proof  by  which  the  boonds 
of  every  comity  in  the  kingdom  mnat  he  na- 
certaincd,  the  doing  acta  in  the  place  in  quasp 
tion  by  the  oflicers  of  the  county,  whinb  miul 
be  done  in  that  county,  simI  no  other. 

5.  Goodere.  All  King- road  is  not  in  Brialol. 
Will  your  lordship  please  to  admit  roe  to  call 
Mr.  Hill  ?  lie  is  a  gentleman  that  haa  snnr^cd 
the  aiiuatioD  of  the  place  where  the  ahip  by, 
and  will  describe  it. 

Mr.  Vernon.  I  am  sorry  to  find  Nr.  Goodcro 
driven  to  this  subterfuge  in  his  defence,  I 
could  wish  he  had  one  to  make  on  the  meritn  ; 
if  he  stands  upon  his  innocence,  what  need  of 
all  this  stir  about  the  station  of  the  ahip,  or 
where  on  earth  can  he  hope  to  be  tried  beioM 
a  fainT,  or  more  impartial  judicature  than  the 
present  ? 

S.  Chioderc.  Call  Mr.  Hill. 

Mr.  Rreorder,  Mr.  Goodere,  if  yon  eaaalnir 
that  any  part  ol'  King- road  is,  or  ever  wan 
estet'uictt  to  he  iu  any  other  conntv  than  the 
count  \  of  the  ritv  of  Bristol,  I  will  near  yon  ; 
otherwise  it  wilf  be  to  no  purpose  to  deacribe 
the  situation  of  the  ship,  since  it  ia  admitted 
that  shr  Itiy  ill  King-roao. — Mahooyi  hafe^oa 
any  thinsr  losnv? 

'M/ihnt:v.  I  hope  your  lordahip  will  oonader 
til  at  1  w.t!»  a  poor,  preas'd  servant,  and  1  wan 
drunk  when  I  made  the  coofcaaion,  and  I  wao 
frightened  out  of  my  wits. 

Mr.  Recorder,  Yon  say  yon  were  dniak 
when  you  made  the  coofeaaion  ;  it  ia  poesibia, 
that  night  when  yon  were  first  taken  and 
brought  before  the  magiatretea,  you  were  in 
lioQor,  but  it  aeems  your  confeaaioD  was  not 
taken  until  the  next  day. 

Mafumjf.   My  lord,  I  waa  in  Bridewell;  I- 
did  not  sleep  a  wink  the  whole  night. 

Mr.  Recwder,  Have  you  any  witneseu  to 
call? 

Makony.  No,  please  your  lordahipa,  1  am  a 
atranger  here,  I  nave  no  witueaaes  to  oall. 


Mr.  Vernon.  Mr.  Recorder,  1  apprehend 
we  are  in  a  case  exceeding  clear -againat  both 
the  prisoners  at  the  bar ;  and,  conaidering  Ibat 
death  and  life  are  in  the  power  of  the  tongue, 
I  am  unwilling  to  reply,  where  life  ia  at  atake  ; 
but,  aa  Mr.  Goodere  seeroa  to  lay  some  atreaa 
on  tlie  cireumstance  of  bia  not  being  aotnallj 
in  the  cabbin,  at  the  time  his  brother  waa  nmi^ 
dered  there,  I  beg.  Sir,  you  will  indnl^  me  an 
observation  or  two  as  to  that  aingle  point.  Nel 
that  1  imagine  the  leaat  doubt  in  Taw  can  remain 
with  Mr.  Reoorder,  hut  being  in  the  caae  of  a 
capita]  proaecution,  1  would  leave  no  ' 
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fir  Hix  Mwrier  of  Sir  Jok»  Gvodtrt, 
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noHUwerad  Ihil  bu  the  Iratl  depcodmce  od 
tlw  law;  aad  I  agree,  Sr,  that  in  order  U 
bring  Mr.  Goodcre  within  tlw  compui  of  the 
indMoiMit,  lie  miM  ajqwar  to  ha*e  been  jkc- 
Mot,  a*  an  Jmmt,  at  the  pcrpetratioD  or  the 
nnnhr.  "The  law  it  exlrnnelv  clear  in  thie 
pertientar;  but  then  it  ia  aa  clear,  that  if  ae- 
veni  pereona  are  eonged  in  a  <te«ign  of  raur- 
dving  another,  and  one  of  the  party  atanda 
npoB  ttw  watcti,  at  the  room  or  boine-door, 
wnilit  the  ran  ictoaHy  ooromH  the  aunler,  be 
ia,  in  the  jndgmeitt  of  the  law,  nreaeot  at  the 
marder,  and  aa  moefa  a  prioctpal  in  it  ai  tbe 
lOt:  aMi'tbe  law  ia  the  aante,  though  he 
stood  at  a  cenHdonUe  diatance  from  the  phce 
when  Um  nanrder  waa  committed,  aa  at  the 

Cor  the  lane's  end ;  for  it  ii  not  Deaeaaarj 
ImuM  be  in  tompeetu,  if  near  enough  at 
luwd  lo  embolden  bia  aecompHccs  in  llie  mnr- 
der,  ihroHgh  the  hofte*  of  preaaot  asMitanee, 
or  Menrtij  from  the  perion  open  tbe  watch. 
And  so  it  H  expTMilj  laid  down.  In  lord  efaief- 
joatice  Hale's  Hitiary  of  the  Pleas  of  the  Crown, 
w  the  chapter  of  Pebt-treaaoD  I  wberefaesayt, 
that  if  a  wife  or  serrsnt  conspires  with  a 
BiraBger  to  kill  tbe  husband  or  master,  and  be 
in  the  tame  house  with  the  stranger  whilst  he 
commits  tbe  murder,  tbe  wife  or  servant  ia 


onae  dortrioc  ia  laid  down  in  aecond  Bawlrins's 
PL  Cr.  Sif,  (whom  as  a  liring  aulbor  I  dte, 
«id]r  for  the  sake  of  the  antfaortttea  he  boa  heea 
u  great  paioa  in  eoUeetiiw.)  And  tbe  case  of 
lora  Daere  is  fall  in  potnt:  Hj  lord  DacK, 
wHh  Hanari  and  sereral  Mhen,  went  hr  night 
into  another's  park,  nnlawfullj  to  luH  deer; 
nj  loml  waited  about  the  pork- pie  upon  ibe 
wUeh,  whilst  tbe  nsl  went  a  qomrter  of  a  railo 
into  Ibe  park,  where  they  vMt  and  killed  tb« 
keeper ;  lord  Dscre,  thourii  at  so  great  di»> 
toace  wtaes  the  keeper  was  filled,  was  sdindged 
apriodpal  in  tbe  murder,  and  aocoiJioglv  died 
ftr  it.  And  agreeable  to  this,  was  nhawlse 
the  eaae  of  Bmy,  [tbe  porter  of  Somerect- 
boose)  who  waa  coooanied  with  Green,  BUI 
«Bd  otbcra,  in  Ibe  marder  of  sir  E.  Godfrm ; 
MOW  of  Ibcm  waj^-laid  that  wortbji  raogis- 
tnl«,  and  haviog  inticed  bim  into  tbo  yard 
landing  to  Som^sel- boose,  Green,  Hill  and 
others  stftngled  bim.  .Berry  waa  ooe  of  their 
■Bag,  and  whilst  the  otfaera  were  ceoiBitting 
the  nnrder,  stood  s 


tbe  npser  court  of  Sooh 
iodiaed  with  Oroen  and  B 


It  ofbisbeiogsciMdlatbalorhiadeath 
and  that  hia  brother  (Ae  prisoner  Mr  Goedere) 
put  and  kept  bin  vBder  that  Ibrae.  Then, 
— "'neD,  Mr. "— ^— ■-  "-■----  -    ■- 


-ihcniaUiftMd,  with  th«  dnwn  nroid  in  Ua 


,  whilst  llr.  Goodeiv  I., 

Koid  at  tbe  door  «f  it;  Mr.  Ooodere  waring 
I  sword  *at  Maegninlo,  nnd  baadug-in  IH 


not  his  hear^,  and  other  block  in^redienla  in 
Ibis  dreadful  case,  are  an  nndcmaUe  proof  . 
that  Mr.  Goodete  was  coocemed  with  HahoUT 
sod  While  as  their  aocompliee  in  his  brother^ 
murder,  and  took  bis  stand  at  the  eabbin-door, 
with  DO  other  intent  thau  to  emboldsa  and 
asBiBt  them  in  Ibe  perpetralioii  of  tiiat  crtMl 
act,  and  keep  off  otnera  from  coming  lo  Ui 
brather'a  vriM,  or  from  distnrfaing  ibem  b  tb« 
Mat  buoineaa  Ihe;^  were  abont.  Under  whiefe 
drcDnutauce  be  is  gnilqr  in  tba  Hme  degna 
as  Hahooy ;  and  in  tbe  eye  of  the'  law  leokoi 
upon  to  hare  been  as  mnofa  present  at  hia  bn^ 
Iher'a  death  (s*  an  ahettnr  of  the  nutder),  aa 
if  he  had  stood  bv  Ibe  bed-Mdeaod  beHthe 
sword  over  bii  neaJ,  whilst  Habony  wm 
atrangling  bim.  Bo  that,  gentUoMn,  1  appre- 
hend we  hate  node  gMd  the  wdietiMnt 
aaraiott  both  the  pfisoners,  by  dear  and  oon- 
TiDcingeridence;  and  tbwefore  doubt  not  bnt 
tbeir  gnilt  vtHl  stand  i«cardad  to-fhtm  ogei  by 
tbe  justice  of  your  rerdicL 

Hr.  Shephard.  Mr.  Bcoorder,  wQl  yaa 
pkaae  tu  indulge  me  a  word  sa  to  the  pmol  of 
tawf  Mr.  Tenon  mentions,  in  the  caio  of  the 
poik  that  be  both  taken  notioo  of,  the  km! 
Dacre  and  his  party  name  by  night  nnlawfiiDy 
lo  kiU  doer,  omI  uonAre  the  Uw  praDned 
they  all  cant  with  an  intant  to  oppea*  all  that 
aboold  bbder  thetn  in  tbst  deeign;  and  so 
when  one  killed  tbe  keeper,  it  mutt  be  pre- 
■nmed  the  act  of  all,  booiue  ptuaoont  to  that 
intent.  But  whether  the  prcaeot  case  ia  or- 
cumstonced  oi  Ibot  ease,  otwht  to  he  oaam- 
dered.  I  do  admit  that  Kr.  Goodere  wu 
down  in  tbe  oook-|jt  at  the  lime  diie  htt  wot 
d«Nie,  and  he  waa  certamly  obliged  (as  hatb 
beeatobeerred)  by  the  bw  of  nalnro  to  lain 
care  of  bis  hrotber.  But  if  bo  had  no  otbtr 
intentioa  of  canying  him  <»  board  tlie  abip, 
than  to  secure  and  take  care  of  him  as  a  |)enon 
whom  be  looked  upon  as  disordered  in  his 
senses,  and  with  a  view  of  redoctng  him  to 
;  then  snrdy  Hr.  Oeodere's  caee  ia 
liffiarcnt  fimn   tbe  lord  Doore's.     And 


that  Ur.  Goodere  did  loaA  upon  bia  brother  to 

Hr.  Srcorrfcr.  Hr.Bliephnrd,yoaaMgoiaa[ 
offfrom  thepoiotoriawto^atter  «f  fiwtil 
shall  charge  Ibe  jury.  tbatatbeyhdiereHr. 
Goodere  stood  at  tba  oobbin-door  k  order  to 
prereat  anv  persras  oemiag,  who  night  have 
pronalad  Ino  murder,  or  to  enoouroge  tboso 
iriihio  tbe  cabbio  io  Aa  baiineoi  Ibcr  ware 
about,  they  nuat  find  bin  guilty  en  tma  in- 
iietmeat;  otherwise  tbey  nnsl  aeqint  hin. 

Hr.StesAerd.  Ifhe  was  not ibcre  with  that 
ntamioB.  heeaaBotbegnihy;  and  ia  Uiii  case 
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te%  mk»i.h  mom,  be  left  to  Cbc  jorj  oa  the 

Gvatlemen  of  tbe  Jary;  ibe  pntonm  ai 
tW  ««r,  MatlbeM  ^Uhnoy  aadMnnvH  Ciood«rt, 
■Und  i:i4ict«4  fibr  iLe  nunWr  ot  lir  Juli« 
D«ra«t«%  Goaiierc.  And  ihc  iadictiBrai  ckaixo 
IbU  N«lin0y  ilrMi^li-d  him,  ami  lii«l  ibe  pri- 
■MMrr  (iuoiJere  vto  pre«rni,  aiJiuir  ami  Abettiae 
biiN  ia  iIm  tact.  They  are  boUi  cktr^td  ai 
prioap4b  id  the  loanler.  For,  ^ntktiicn,  io 
lb«  cyeof  ibe  law,  tbepcnon  «be  ii  prMeoi, 
aidjijg  and  abeuiDy,  it  aa  much  a  principal  in 
tbe  marder,  aa  ibc  pcraoa  wbo  actually  euui- 
■liu  the  fact.  Whether  tbe  priaonert,  or  either 
•f  tbeni,  he  goilty  in  manu^  ebMnged  ia  the 
iadiciiiieot,  you  arc  to  delermiiM  upon  ibe 
•f  idtrnce  yttu  bare  beard. 

Tbe  efidence  baa  been  very  long;  hot  I 
will  endearoor  to  lay  ibt  maieiial  parta  of  it 
before  you  in  aiich  a  light,  aa  may  beat  aaaitt 
you  in  your  jiment  enquiry. 

*Tif  out  or  all  doubt,  that  Mr  John  Diodey 
Goodere  waa  trtiangled  on  board  the  Ruby  man 
•f  war  in  Kioir-road,  in  the  night  betireea 
tbe  18th  and  19th  of  January  last.  And 
thercibro  what  poat  at  that  time,  which  may 
atfect  the  prioonen,  or  either  of  them,  aa  they 
■taml  charffcd  on  thia  indictment,  will  dcserffo 
your  principal  attention.  But  aa  the  pme- 
cntora  have  (very  properly  I  think)  gone  pretty 
fbrback  in  tlieir  evidence,  in  order  to  ihew  by 
what  meana  air  John  was  got  on  board,  it  fvm 
bt  neoewary  fbr  you  to  take  that  part  of  the 
•fidenoe  likewiae  into  coiisideratioD. 

The  firat  iritoen  ia  Mr.  Cbamberlayne,  who 
tells  yon,  that  about  three  weeka  before  the 
murder  happened,  Mr.  Goodere  daired  him 
to  use  his  |^l  offices  with  Mr.  Jarrit  Smith, 
a  friend  of  sir  John's,  in  order  to  bring  about 
a  rpconciliation  between  sir  John  and  him. 

Mr.  Bmith  tclb  vou,  that  Mr.  Chamber- 
lavnc  did  apply  to  him  for  that  purpose  ;  and 
aUerwards  Drought  Mr.  Goodere  to  bis  house 
on  the  same  errand :  and  that  Mr.  Goodere 
then  repeated  the  same  request  Mr.  Cbamber- 
layne had  before  made  in  his  behalf.  He  sa^s, 
he  proposed  the  matter  to  sir  John,  wbo  with 
aome  difficulty  consented  to  give  Mr.  Goodere  a 
meeting ;  which  was  fixed  Yor  Tuesilay  the 
i:<rh  of  January,  at  Mr.  Hmith*s  house  in  the 
€jo!i\e\fe'  Grccu,  of  which  Mr.  Goodere  had 
timely  notice.  That  on  Tuesday  the  13th,  sir 
John  rode  up  to  his  door,  and  having  just 
allghicil  and  acfjiiainted  him  that  he  could  not 
kt  that  time  stay  ;  but  that  the  next  time  he 
fame  to  town,  wiich  would  be  the  Saturday  or 
Sunday  following,  he  would  meet  his  brothef ; 
he  mouuted  his  none,  and  went  off,  attended 
by  his  srrvaiit,  both  armed  with  pistols.  He 
says,  that  on  the  aame  day  he  met  with  Mr. 
Gonitorc,  and  acquainted  him,  that  sir  John 
woiilil  Imi  again  at  bis  house  on  Saturday  or 
Sunday  ;  and  it  was  then  agreed  that  Mr. 
Goodfre  should  have  notice  when  sir  John 
came,  lie  says,  that  on  Sunday  morning  tbe 
18th  of  January,  sir  John  sent  him  word,  that 
•he  wuaM  be  «t  hif  houM  thai  dayi  ai  any 


hour  bo  should  appoint ;  and  aeoanfiogly 
three  in  tbe  afteraoun  was  appointad.  Ih 
say».  that  the  saoaa  mormiag  ha  gava  Mr. 
Goodare  notice  of  the  appoiatmcat.  That  ia 
thff  aficmoon  sir  J^ha  aod  Mr.  Goadcrc 
at  bi»  house,  where  moiaal  ciiilHiea 
belwten  i^em :  that  sir  Joha  aooa  look  hii 
Itfare,  the  wiinccsand  Mr.  Goodera  wailiv  aa 

laaaso  Mf* 


him  10  the  duor.  lie  says,  that  he 
Goodere  lo  uay  longer ;  aod  said  la  hi■^  I 
bo{)e  I  have  done  grfat  tbiagi.  To  vhiah  Mr. 
Goodere  repb'ed  with  aooaa  a^atiaa,  By  Gad 
this  will  not  do ;  and  immediately  foUornd  m 
John  down  tbe  hilt.  He  asyv,  thai  atandiag 
at  hia  door  he  obavfved  a  oompaa  v  of  aaihm 
gathering  about  air  JoliUt  aud  beard  Mr* 
Goodere  say  to  them.  Is  he  laady,  ar  ia  it 
ready  ?  (be  u  ant,  I  belaara,  poaitiva,  whM 
werathe  words) :  lo  which  soasa  of iheaailara 
anawcfed.  Yea,  Sir.  Whereupoa  tha  vhala 
company  went  hastily  off,  aome  tawarda  the 
lintia,  othera  towaida  tbe  Lower  Graea ;  ant 
Mr.  Goodera  followed  them  by  tbe  Bulta.  Ifr. 
Smith  had  no  aaapidoa  at  that  liaM,  that  the 
sailors  were  offerii^  violenoe  lo  air  John,  wmt 
ao  nude  no  farther  aaquiry  inia  tha  BMllar  | 
till  a  soldier,  wbo  ia  Ukawise  pradoaad  aa  a 
witness,  told  him  what  happaaad  at  tha  barjfa. 
The  next  witaaaa  they  praduoed  is  Maimaa 
Hobbs,  who,  it  beema,  kaepa  tha  While-Hait 
aleliouae  at  the  fool  of  the  CoHsga^graiB!  andl| 
gentlemen,  you  will  abserra,  that  from  tte 
fruBt  windowa  of  that  house,  aaa  may  bava  a 
view  of  Mr.  Saiith's .  And  he  tells  yaa  tbit  aa 
Moaday  the  13th  of  January  last,  tha  prisoaaif 
at  the  bar  came  to  bis  houae;  thalMr.Qaotoa 
desired  to  see  an  upper  room,  over  tha  partaor, 
fronting  tbe  atreet ;  aud  having  aean  jt,  wmd^ 
ha  would  coma  the  next  morning  and  dcmfc 
coffee  in  that  room.  Accordingly,  tha  doH 
morning  he  came  (early  fbr  that  time  of  tha 
year)  before  the  windowa  arere  opeoad,  ar  Aiaa 
Ugbted ;  his  dreas  so  different  ,from  what  ha 
wore  the  day  before,  that  tha  wilncaa  did  aotaC 
firat  recoHect  him.  Bat,  it  aeeras,  he  changed 
hia  clotiies  af^  he  came  thither.  He  eaamad 
willing  to  drink  hia  cofiee  in  the  parlour ;  hat 
being  desired  to  walk  up  stavs,  be  went  iala 
the  room  he  had  pitched  upon  the  day  bcfbnik 
Soon  afterwarda  the  prisooer  Mahony,  with 
three  other  persona,  came  in ;  and  afler  tbrai, 
five  or  aix  omre.  Theae  people,  gentlemWp 
were  not  altogether  in  one  room ;  but  they 
were  all  entertained  at  Mr.  Goodere*a  expaaae. 
The  witnoM  tella  you,  that  Mr.  Goodare  order- 
ed they  should  hie  entertained ;  and  at  goiag 
away  paid  the  whole  reckoning.  Ha  sayai 
that  while  the  company  was  at  bw  Imusa,  Mr. 
Goodere  above  atavs,  and  othera  below,  air 
John  Dineley  Goodm  rode  by  iirom  Mr. 
Smith'a  attended  by  his  servant ;  and  that  aa 
they  paased  by,  Mr.  Goodere  called  out  to  the 
people  below,  Look  well  at  him,  but  don't  touoh 
him.  He  says  further,  that  on  Sunday  tha 
18th  of  January,  Mabuny  came  lo  hia  honaa  in 
the  morning,  and  deaired  him  that  if  he  aav 
the  gemlauaa  ia  the  black  pap  (fay  which  do- 
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scrlption  it  appears  sir  John  was  meant)  go  to- 
wards the  Green,  he  would  seud  a  porter  to 
him  At  a  pabUc-boase  in  Marsh- street:  that  in 
the  afternoon  Blahony  came  ^in,  with  a  great 
Inaoy  other  people,  all  appearing  by  their  dress 
to  be  sailors.  And  that  as  the  deoeased  walked 
by  the  hoose.  they  all  rushed  out  and  went  off. 
He  goes,  I  think,  no  farther  in  his  e?idenoe ; 
for  he  seems  to  be  too  mooh  concerned  for  his 
reckoning  and  his  tankard,  to  mind  any  thing 
that  psMed  afterwards. 

The  next  e? idence  is  Thomas  Williams,  who 
belooffs  totheRoby.  He  says,  that  on  Son- 
day  the  igth  he  ^brought  up  the  barge  from 
King- road ;  and  was  ordered  by  Mr.  Goodere 
io  leare  two  hands  aboard  the  Mige,  and  take 
eight  of  the  crew  to  the  White-Hart  alehouse 
on  the  Colleffe-green,  and  there  wait  for  him : 
for,  said  he,  1  hare  a  gentleman  to  so  on  board 
me.  He  aocordbgly  went  to  the  White-Hart 
with  his  men,  and  there  found  Mabonv  and 
four  or  fiTcjpeople  belonging  to  the  Vernon 
privateer.  He  aays,  he  bad  not  been  long 
there,  before  the  company  rushed  out  of  doors: 
upon  which  be  followed,  and  found  they  had 
laid  f  iolent  bands  on  the  deceased,  and  were 
carrying  him  on  board  the  barge ;  giving  out, 
that  he  had  murdered  a  person  on  boara  the 
•hip,  and  that  they  were  carrying  him  thither 
ID  order,  as  they  pretended,  to  bring  him  to 

^'llstice.  He  tells  you,  that  the  prisoner  Ma- 
looy  was  very  active  in  this  outrage ;  and  that 
the  prisoner  Goodere  was  present^  seeing  and 
bearmg  all  that  passed.  He  likewise  gives  you 
•D  account  of  the  conversation  that  passed  be- 
tween sir  John  and  the  prisoner  Goooere,  afler 
they  were  in  the  barge ;  and.  among  other 
things  tells  you,  that  upon  the  deceased's  say- 
ing, loo  are  carrying  me  on  board  to  murder 
me,  the  prisoner  Croodere  answered,  No,  I  don't 
imend  to  do  so,  but  I  would  have  you  make 
your  peace  with  God.  This  witness  sneaks 
uttle  to  what  passed  after  they  came  on  board 
the  ship;  fhr,  says  he,  I  bad  been  employed 
all  day,  and  went  to  bed  early.  But  be  tells 
yon,  that  in  the  night  he  heard  a  very  on- 
UKual  noise  on  board ;  and  that  about  two  in  the 
morning,  he  saw  the  prisoner  Goodere  go  down 
the  lad£r  ledUng  to  the  purser's  oabbin.—- You 
have  heard,  gentlemen,  from  the  witnesses, 
whom  I  shah  mentkm  presendy,  that  the  mnr- 
4er  was  committM  in  ^is  very  cabbin. 

TYie  ntoaecutors  Uien  called  several  witnesses, 
Samuel  IVivet,  Thomas  Charmbory,  Mrs. 
Darby,  and  William  Dupree ;  who  all  speak 
to  the  manner  of  carrying  sir  John  from  the 
College-green  to  the  place  where  the  barge 
lay. 

These  witnesses  agree  in  general,  that  he 
was  treated  with  great  rudeness  by  the  com- 
pany in  whose  hands  be  was.  But,  as  the  pri- 
ioner  Goodere  admits,  that  he  did  take  his  bro- 
ther on  board ;  and,  as  Mahony  endeavours  to 
excuse  the  psrt  he  hsd  in  it,  by  alleging  that  he 
was  under  command ;  I  need  not  be  very  parti- 
cular in  repeatiug  the  circuoiBtanoes  attendinp^ 
this  part  of  the  aflbir.    Only,  gentlemen,  tt 


may  be  proper  for  you  to  observe,  that  the  pre*' 
tence  given  out  to  blind  the  people  who  eoquireil 
into  the  nueaningoftbis  outrage,  was,  thattha 

Stfitleman  had  committed  a  murder  on  bond 
e  Ruby.  And  that  when  sir  John  was  on 
board  the  barge,  and  calling  out  for  help  to  tho 
people  on  sMre,  telling  them  his  name,  and 
begging  them  to  let  his  friend  Mr.  Jarrit  Smith 
know  what  had  happened  to  him  ;  the  prisoner 
Goodere  at  that  instmnt  stopt  his  mouth.  This 
drcumstaace  is  proved  by  three  of  these  wtt« 


The  next  set  of  witnesses  who  have  been 
called,  are  persons,  belonging  to  the  Roby. 
And  from  them  you  have  an  aecount  of  what 

Kssed  fVom  the  time  sir  John  wu  brought  mk 
ard  to  the  time  of  the  murder. 

The  first  is  Theodore  Court,  the  master  of 
the  Ruby ;  and  he  tdls  yon,  that  about  seven 
in  the  evening  sir  John  was  brought  on  board, 
and  immediately  by  Mr.  Goodere's  order  car- 
ried down  into  that  part  of  the  ship  which  is 
called  the  cockpit,  and  secured  in  tne  pursei^ 
cabbin,  and  a  centinel  set  on  him.  He  telb 
you  further,  that  Mr.  Goodere,  as  soon  as  1m 
came  on  board,  said  to  him  and  the  other  com- 
pany present,  I  have  brought  a  madman  on 
boanl.  And,  gentlemen,  yon  will  observe,  that 
the  ship's  crew  were  made  to  entertain  an  opi^ 
nion,  that  sir  John  was  mad ;  says  Mr.  Goodere, 
Don't  mind  what  he  says,  he  is  mad.  This,  all 
the  witnesses  agree  in.  And  you  may  remeos* 
her  too,  that  when  the  poor  gentleman  was 
dragged  and  homed  along  towards  the  barve, 
then  he  had  murdered  a  man  on  board  too 
Ruby.  Now  he  is  brouffht  aboard,  where  thai 
pretence  cannot  serve,  he  is  a  madman,  and 
must  be  confined.  This  witness  was  present 
the  next  morning  when  the  purser's  caboin  wan 
broke  open,  and  sir  John  was  found  there  mur- 
dered :  upon  which,  he  says,  Mr.  Goodere  wao 
made  a  prisoner.  But  he  tells  you,  that  be- 
fore this,  Mr.  Goodere  expressed  a  great  incli- 
nation to  sail  that  very  morning ;  and  upon  his 
representing  to  him  the  dsnger  of  attempting 
the  Bristol  channel  without  a  pilot,  he  answer- 
ed. If  I  can  but  get  as  low  as  the  Holmes  I 
don't  care. 

This  witness  was  asked  a  question  by  BIr. 
Goodere,  touching  the  place  where  the  Ru^ 
was  moored,  at  the  time  the  fact  in  question 
was  comMtted;  and  he  says,  that  she  then 
lay  in  King  Road,  and  has  described  her  se- 
veral bearings  to  Port's-head  pomt,  the  Denny, 
and  the  Hole's  mouth.  But,  gentlemen,  it  wril 
not  be  material  in  the  present  «ase,  in  what  part 
of  King  Road  the  ship  then  lay,  if  you  are  sa- 
tisfied from  the  evidence  you  nave  heard,  that 
King  Road  is  in  the  county  of  this  dt^,  be- 
cause it  is  admitted  by  the  prisoner,  and  indeed 
it  is  too  plain  to  be  denied,  that  tlie  ship  was 
then  in  King  Road. 

The  next  witness  is  Duncan  Buchanan,  who 
vras  one  of  the  company  st  the  White  Hart 
ale-house,  on  Tuesday  the  13th  ;  and  he  con- 
firms what  Hobbs  told  you,  that  when  sh-  John 
and  his  servant  rode  by,  the  prisoner  Goodert 
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cftllcd  to  MaboDT  and  the  oompin  j  at  the  White 
Hart,  and  bid  uem  mind  him  well,  hot  not  lo 
touch  him.  He  eayi  too,  that  Mr.  Goodere  at 
the  aame  time  ordered  aome  of  the  company  to 
ibilow  air  John.  He  speaka  much  to  the  lame 
purpose  aa  the  laat  vitneH,  touching  the  brinif - 
ing  sir  John  aboard,  and  carrying  him  into  toe 
purser's  cabbin ;  and  adds,  that  two  bolts  were 
put  ou  the  ontsade  of  the  cabbin  door  by  Mr. 
Goodere*s  ordera.  He  tells  yon,  that  he  was 
the  centinel  placed  at  the  caboin  door  by  Mr. 
Gowlere,  who,  vou  are  to  take  notice,  had  then 
the  command  of  the  ship ;  and  says,  that  about 
twelve  at  night  he  was  sent  for  into  the  cap- 
tain*a  cabbin,  where  he  found  both  the  prixuners 
at  the  bar  together.  That  Mr.  Goodere  eu- 
quired  of  him,  whether  his  brother  made  any 
noiBe  f  and  said,  1  believe  be  is  wet  in  liis  feel, 
I'll  carry  him  a  nair  of  clean  stockings.  That 
between  one  and  two  the  prisoner  Goodere 
came  down  lo  the  cock- pit,  and  listened  some 
time  at  the  cabbin  door,  where  sir  John  was; 
and  soon  afterwards  took  the  sword  from  him, 
and  ordered  him  up  to  the  deck ;  and  stood 
liiroself  as  centinel  at  the  door.  He  says,  that 
being  on  deck,  he  saw  the  prisoner  Manony  ^o 
down  the  ladder  towards  the  purser's  cabbin, 
and  ia  positive  he  went  into  the  cabbin ;  the 
prisoner  Goodere  standing  at  the  same  time 
eentinel  at  the  door.  He  tells  you  that  a  bhort 
time  after  this  he  heard  a  great  noise  and  strug- 
ffiiog  in  the  cabbin,  a  person  crying  Murder, 
Tdie  one  going  into  a  fit :  that,  I  think,  was  his 
•zpression.  This  noise,  he  jud||[es,  continued 
fonr  or  five  minutes  ;  and  is  noaitire  that  the 
prisoner  Goodere  stood  at  the  door  all  that  time, 
with  the  sword  in  his  hand.  He  says,  that 
after  the  noiw  in  the  cabbin  ceased,  he  saw  the 
prisoner  Goodere  hand  a  candle  into  the  cab- 
bin ;  and  that  be,  seeing  Mr.  Goodere  had  no 
light  with  him,  lighted  a  candle  at  the  lanthom 
upon  deck,  and  was  going  to  carry  it  down ; 
u|ion  which  he  says  Sir.  Goodere  waved  the 
fiword  towards  him,  saying.  Keep  back,  stay 
where  you  are.  He  says,  that  soon  afterwards 
the  prisoner  Goodere  called  for  a  light,  deliver- 
ed back  the  sword  to  him,  locked  the  cabbin 
door,  and  put  the  key  in  his  pocket ;  and  said. 
If  my  brother  makea  any  more  noise,  let  me 
know  of  it. 

The  next  witness  ia  Daniel  Weller,  the  car- 
penter of  the  Ruby  :  he  agrees  in  the  main 
with  the  two  former  witnesses,  touching  the 
bringing  sir  John  aboard,  the  carrying  him 
into  the  purser's  cabbin,  and  putting  the  bolts 
on  the  door ;  and  ipives  an  account  of  the  con- 
versation he  had  with  sir  John  in  the  cabbin 
while  the  bolts  were  fastening  on :  from  which 
it  seems  natural  to  coiyecture,  that  sir  John 
expected  he  shouki  have  foul  play  for  his  life. 
He  did  not  stay  Ion  jf  with  him ;  for  it  seems 
nobody  was  to  visit  the  poor  gentleman  but 
Mahony.  He  says,  he  broke  open  the  cabbin 
door  next  morning,  and  found  sir  John  dead, 
and  observed  some  blood  about  his  mouth  and 
nose ;  which,  gentlemen,  is  what  may  be  ex- 
pected in  case  a  parson  is  strangled. 
1 


The  next  witness  is  Edward  Jonca,  tba 
cooper  of  the  Ruby ;  and  he  lells  you,  that  oq 
the  Thursday  before  the  fact  in  question  waa 
committed,  Mr.  Goodere  ordered  the  purser'a 
cabbin  to  be  cleared  out ;  for,  said  he,  I  shall 
bring  a  gentleman  aboard.  He  says,  that  soon 
after  sir  John  was  brought  aboard,  Mr.  Goodere 
came  down  to  the  puraer's  calibin,  and  offered 
him  a  dram  of  rum,  and  also  persuaded  him  Xo 
make  use  of  some  to  chafe  bis  leg,  w  hich  it 
seems  had  received  some  hurt  that  day.  He 
says,  that  Mr.  Goodere,  speaking  of  sir  John 
to  the  people  present,  said,  Don't  mind  what 
he  sa}  s,  heMI  be  well  enough  again.  He  telh 
7,'on,  ihat  about  cif;ht  o'clock  he  went  to  bed  in 
the  slop-room,  which  it  seems,  is  parted  from 
the  purser's  cabbin  by  a  thin  deal  partition. 
That  before  he  went  to  sleep,  he  heard  what 
passed  in  the  cabliin,  particularly  the  discourse 
between  sir  John  and  the  pri^ucr  Mahony, 
which  I  need  not  repeat  to  you.  And  says 
likewise,  that  he  heard  fir  John  praying  to 
God  to  deliver  him  out  of  his  present  distress, 
sad  express  himself  as  a  man  sen&ible  of  hia 
present  danger,  lie  tells  you,  that  betweeo 
two  and  three  in  the  morning,  hia  wife,  who 
happened  then  to  be  aboard  and  in  bed  with 
him,  wakrd  him,  and  that  he  then  heard  a  great 
struggle  in  the  cabbin,  sir  John  crying  out,  as 
a  perMiii  in  great  cciufusion  and  distreM,  Here's 
twenty  guineas,  take  it,  take  it,  must  I  die  ? 
He  says,  that  in  a  little  time  all  was  quiet, 
from  which  he  concluded  the  gentleman  waa 
dis|>atche(l ;  and  tlien  a  light  was  brought  into 
the  cabbin  ;  upon  this  he  fays,  he  got  up  upon 
his  knees,  anu  pee|ied  through  a  creeice  in  the 
partition,  and  saw  the  prisoner  Mahony  and 
one  Charles  White  rifling  the  |iocketa  of  air 
John,  who  was  laid  upon  the  bed,  in  the  posture 
he  has  described  to  you,  and  motionless.  He 
says,  at  this  time  he  saw  a  hand  at  sir  John's 
throat,  and  heard  a  person  say.  It  is  done,  and 
well  done;  he  cannot  say  who  the  person  was 
whose  hand  %vas  at  sir  John's  throat,  but  be- 
lieves it  wa«  not  the  hand  of  White,  or  Mahony, 
for  it  was  a  white  hand,  and  not  like  either  of 
theirs.  He  says  that  he  lay  in  fear  of  his  oam 
life  (as  indeed  1  think  he  had  great  reason)  till 
about  fonr  in  the  morning,  and  then  the  men 
belonging  to  the  yawl  being  called  up,  he  got 
up  too,  and  acquainted  the  lieutenant  wttii 
wnat  passed,  and  consulted  with  him  and  othen 
of  the  officers  about  apprehending  Mr.  Goodere, 
which  was  afterwards  done  in  the  manner  yon 
have  heard. 

The  next  witness  is  Mar^ret  Jones,  wife  of 
the  last  witness.  And  she  gives  much  the  nne 
account  of  the  bringing  sir  John  aboard,  aod 
Mr.  Goodere's  offering  him  rum,  as  her  boa* 
band  does.  And  says  farther,  that  Mr.  Goodera 
talked  of  ordering  sheets  for  sir  John's  bed. 
But,  gentlemen,  it  does  not  appear  to  one  that 
anv  sheets  were  ordered,  or  indeed  any  sort  of 
refreshment  provided  for  him,  except  a  aingla 
dram  of  rum,  which  he  refused,  having  forbom 
the  use  of  strong  lic|uors  of  all  sorts  for  a  con- 
siderable time.  This  witness  likewise  gives  m 
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account  of  the  coDTertatimi  between  Mehony 
and  sir  John,  and  tellsyou,  that  when  Mabony 
offered  to  pull  off  sir  ^bn's  stockings,  he  said 
to  htm.  Pray  don*t  strip  me  till  I  am  dead, 
fiiie  savs,  that  about  two  in  the  moming  she 
heard  Brlabony  desire  sir  John  to  compose  bim- 
aelf  to  sleep ;  and  soon  afterwards  the  liffht 
was  put  out,  and  she  heard  Hahony  say,  i  on 
mdst  lie  still,  and  not  stir  for  your  liJe ;  and 
immediately  she  says  there  was  great  strug- 
gling in  the  eabbin,  two  persons  whis|»erin{f, 
and  sir  John  crying  Muruer,  and  kecking  m 
bis  throat  (as  she  expresses  it,^  so  that  she  con- 
cluded they  were  strangling  him.  At  this  time, 
she  says,  somebody  on  the  outside  of  the  door 
oflered  to  come  in ;  upon  which,  those  in  the 
eabbin  said.  Damme,  you  ncjgro,  keep  out. 
8be  says,  the  noise  and  stragglings  continued 
for  a  short  time  afterwards,  and  then  all  was 

guiet,  and  a  liflrbt  was  brought  into  the  eabbin. 
he  then  saw  the  prisoner  Mabony,  and  Charles 
^Vhite,  the  person  her  husband  spoke  of,  riflhig 
iir  John's  pockets.  The  particular  circum- 
•tanees  she  mentions  in  this  part  of  her  e? i- 
dence  I  need  not  repeat.  8he  says,  that  after 
this  was  ofer,  they  went  out  of  the  eabbin,  and 
,Clie  door  was  loGk«l  and  bolted ;  and  she  heard 
one  of  the  persons  say.  Which  way  shall  I  go, 
where  shall  I  run  ?  To  which  the  other  an- 
swered, Follow  me,  my  boy. 

The  next  witness  is  Janoes  Dudgeon,  who,  it 
•eems,  is  the  surgeon's  mate.  And  he  tells 
you.  that  when  sir  John  was  brought  aboard, 
be  was  carried  directly  to  the  purser^  eabbin, 
and  a  centinel  placed  over  bim.  Says  Mr. 
Goodere  to  this  witness.  Doctor,  I  have  brought 
a  madman  on  board,  you  must  do  the  best  you 
can  with  him ;  pray  go  and  feel  his  pulse  now ; 
or  yon  may  let  it  uone  till  to-morrow,  the  6rst 
night  will  be  the  worst  with  him.  The  doctor 
did  go,  but  was  told  by  the  centinel,  that  he 
had  orders  to  let  nobody  in  but  Mabony ;  how- 
ever, he  went  in  and  felt  sir  John's  pulse,  and 
found  no  disorder  there  but  what  might  be  oc- 
casioned by  the  fatigue  be  had  undergone  that 
afternoon.  This  witness,  who,  it  seems,  lodged 
in  a  part  of  the  cock-pit  near  the  purser's  <^b- 
bin,  says,  that  about  two  in  the  morning  he 
heard  an  nnnsual  stir  in  the  cock-pit,  and  over- 
heard Mabony,  who  was  in  the  purser's  eabbin, 
•ay,  You  must  lie  still,  don't  sUr ;  and  imme- 
diately there  was  a  ffreat  bustle  in  the  eabbin, 
'  air  John  crying,  Bf urder,  and  saying,  Here's 
twenty  guineas,  take  it,  take  it.  He  says,  that 
by  the  noise  he  heard,  and  from  other  ctrcum- 
atanoes  he  has  mentioned,  he  then  apprehended 
that  somebody  was  strangling  the  gentleman. 
Before  the  noise  was  quite  over,  he  says  be 
heard  the  lock  of  the  eabbin  go ;  upon  which 
somebody  within  cried.  Damn  ye,  keep  the 
door  fast.  The  witness  hearing  this,  calloi  out 
and  enquired  what  was  the  cause  of  the  noise; 
and  he  says  that  the  person  who  then  stood  at 
the  door  answered.  It  is  nothing  at  all.  He 
does  not  say  who  the  person  was,  but  says  be 
U  sure  that  the  prisoner  Goodere  was  in  the 
cock- pit  while  the  outcry  wu  io  the  eabbin. 
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Soon  after  the  noise  was  over,  be  says,a  light 


was  called  for,  and  carried  into  the  cabhin ;  and 
in  a  Ktlle  time 'he  heard  the  tread  of  people 
ranninji^  out  of  the  eabbin,  and  is  sure  he  heard 
the  pnsoaer  Blahoay  say,  Whwfa  way  shall  I 

KP  To  which  answer  was  made.  You  may  go 
^  the  ship-side.  He  says,  about  this  tune  a 
person  stept  up  the  Isdder  from  the  cock-pit, 
towards  the  dc«k,  and  he  then  beard  the  pri- 
soner Goodere  say,  If  my  brother  makes  any 
more  noise,  let  me  hesr  of  it.  Theaa  words, 
gentlemen,  if  you  believe  Duncan  Bocbanan, 
were  spc^ken  Io  him  at  the  top  of  the  ladder. 
It  seems  indeed  probable,  that  Mr.  Goodere  was 
solksitous  to  know  whether  sir  John  made  any 
noise  or  no,  after  this  time;  fbr  this  witness 
tells  you,  that  Mr.  Goodere's  servant,  some 
time  aftsnvards,  came  to  him  to  en<}iure  whe- 
ther be  bad  lately  beard  any  noise  in  the  eab- 
bin ?  Yes,  says  the  witness,  1  heard  something  • 
at  the  lock.  This  noise  the  witness  supposes 
was  occasioned  by  a  cat  which  had  been  looked 
in  the  room.  This  witness  inspected  the  body 
the  next  morning,  and  tells  you,  that  be  fonnd 
great  impressions  about  the  neck,  and  the  marks 
of  nails  and  fingers  on  it ;  and  upon  the  whole, 
is  of  opinion  that  air  John  died  by  strangling. 
And,  gentlemen,  whether  a  rope  was  made  use 
of  in  the  business,  or  whether  it  was  done  by 
thrusting  their  fingers  between  tlie  neck  and 
cravat,  and  so  straining  the  cravat  close  about 
the  neck,  will  not  be  materiah ;  for  though  the 
indictment  charges  that  it  was  done  with  a  rope, 
yet  if  it  appears  on  the  evidence,  that  the  de- 
CMsed  was  strangled  by  any  means  whatever, 
such  evidence  will  be  sufficient  to  maintain  the 
indictment. 

The  next  witness,  and  the  last  that  has  been 
examined,  touching  what  was  done  on  boanl 
the  ship,  is  William  Macguinis,  the  centinel  at 
the  ^n-rooro.  And  he  tells  you,  that  after 
two  m  the  morning,  the  prisoner  Goodere  went 
down  mto  the  cockpit;  that  soon  afterwards 
the  prisoner  Mabony  nush'd  bv  him  ;  he  says 
be  would  have  kept  him  back,  but  Mabony 
gave  him  ill  language,  and  passed  on,  and 
called  to  another  person  to  follow  him.  Ha 
says  that  Duncan  Buchanan  was  ordered  up 
to  deck,  and  that  be  saw  Mr.  Goodere  stonding 
at  the  purser's  eabbin- door  with  a  sword  drawn 
in  bis  hand;  and  reoMmbcrs,  that  when  be 
offered  to  come  near  the  eabbin,  Mr.  Goodere 
ordered  him  to  keep  back :  this  was  at  the  time 
the  noise  and  outcry  was  in  the  eabbin.  He 
says  further,  be  saw  Mabony  go  into  the  eabbin 
before  the  noise  was  beard  there ;  and  that, 
about  three  in  the  morning,  be  saw  both  the 
prisoners  at  the  bar  go  up  the  ladder  from  the 
cock-pit  to  the  deck  together. 

The  prosecutors  then  examined  two  wit- 
nesses touching  the  gold  watch  which  has  been 
produced.  One  of  ttiem,  Sarah  Culliibrd,  says, 
that  the  prisoner  Mabony,  the  day  he  was  ap- 
prehended, delivered  the  wateh  to  her,  desiring 
she  would  put  it  by  for  him ;  that  she,  upon 
hearing  that  Mahouy  was  taken  up  for. the 
murder,  in  a  sarprice,  threw  it  into  the  vauk 
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The  oUmt  mtiiau  Itlls  yo«,  tbit  he,  by  order 
•I'  tlie  megiilralee,  opened!  the  ? anil,  andfoaod 
Ibe  watch  there.  Thie  watch  the  proeeeutDri 
would  fix  upon  the  priioiier  Ooodere,  and  to 
that  end,  it  wee  ahewo  to  Theodore  Court,  who 
was  exauuncd  befote  to  other  pointa.  And  he 
■ayt,  he  eaoDOt  be  poaitife,  but  belief es  it  to 
be  Mr.  Goodere's  watch,  ha? iag  often  aeen  it, 
or  auch  a  one,  hanging  up  in  bii  cabbin.  The 
proeeeutora  then  prodiicrd  a  handkerchief, 
which  waa  taken  out  of  Mthony'k  pocket  the 
night  he  waa  appreheoded ;  it  appeara  to  be  a 
litUe  bloody,  but  1  don*t  leo  what  use  they 
nake  of  that  cirenmstanoe. 

The  next  piece  of  evidence  the  prosecutors 
went  to,  was  M ahony*s  enuaination  and  coa- 
fession,  which  has  been  rend  to  you.  This, 
gentlemen,  is  lery  proper  evidence,  and  ought 
lo  hare  its  weight  with  you,  as  far  as  it  con- 
Cema  Mabuoy  iiinself ;  but  with  regard  to  the 
other  prisoner  Goodere,  jrou  are  to  lay  no  man- 
ner ol  stress  upon  it,  it  ia  no  evidence  against 
Um. 

The  jpnieecutors  then  proceeded  to  shew, 
that  Kmg-road,  where  the  Ruby  lay  nt  the 
time  the  U/tX  vs%m  committed,  is  within  the 
county  of  Bristol.  I  think  indeed  that  some 
eridence  of  that  kind  waa  proper  to  be  given 
for  yoor  satisfiiction,  and  to  that  end  they  nave 
called  illr.  Wint  and  Mr.  Lowden,  two  ancient 
officers  well  known  to  you  all.  And  they  say, 
in  general,  that  King-road  has  always  been 
esteemed  to  be  within  theoonnty  of  Bristol. 
And  they  go  farther  and  say,  that  tliey  have 
constantly,  asoocasion  required,  executed  nro- 
cess  of  afl  kinds  in  King-road;  warrauta  ntmi 
the  mayor  and  aldermen,'  procesa  from  the 
mayor's  and  sheriffs'  court,  and  warrantt 
grounded  ou  write  from  above,  directed  to  the 
aherifli  of  Bristol.  And,  gentlemen,  1  must 
nay,  that  though  another  aort  of  evidence  might 
have  been  given,  touching  the  bounds  of  this 
county  by  water,  I  know  no  evidence  so  proper 
to  prove  the  bounds  of  any  county ,  as  the  con- 
stant exercise  of  jurisdiction  in  the  pisce  in 
question,  where  Uut  sort  of  evidence  can  be 
bad. 

I  think,  I  have  repeated  to  you  the  material 
parts  of  the  evidence  which  has  been  given 
against  the  prisoners  at  the  bar ;  and  vou  will 
now  consider  what  they  have  ofiered  by  way 
•f  defence  to  thia  chaive. 

As  for  Mafaony,  I  ifo  not  hear  him  say  any 
thing  by  way  ot  proper  defence,  nor  has  he 
called  a  single  witness.  He  hopes,  indeed,  that 
it  will  be  taken  by  way  of  excuse,  thet  he  was 
n  poor  preased  servant,  and  acted  by  command. 
But,  gentlemen,  if  you  believe  the  eiidence 
which  has  been  given  against  him,  no  com- 
mand of  any  superior  whatuiever  (supposing 
that  to  have  been  an  ingredient  in  his  case)  will 
excose  him. 

Bir.  Goodere  says,  that  his  brother  wss  a 
lunatic,  and  he  being  his  only  brother,  thought 
it  bis  duty  to  take  care  of  him  in  that  condi- 
tion ;  that  in  order  thereto  he  had  endeavoured 
to  get  a  lodging  in  this  ci^,  where  he  was  to 
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be  confined  trader  tlie  csre  of  the  priaomr  M n^ 
bony,  who  was  to  have  5/.  a  month  for  hiani* 
tendance  on  him.  That  not  being  abit  to  g«t 
a  lodging  for  the  Ppvpose  in  the  city,  be  took 
him  on  board  the  Rnby,  in  order  to  have  \am 
taken  proper  care  of  there.  Be  denies  that  he 
ever  consented  to  the  murder,  or  l»d  any  know- 
ledge of  it ;  and  insists  on  the  great  improhn 
bility  there  is  that  he  should  be  concerned  io 
the  murder,  since,  he  says,  he  knew  that  nhr 
John  had  cut  off  the  enteil  of  the  family- 
esute,  and  had  actually  made  bis  Will,  wj 
which  he  had  devised  the  estate  to  anotber 
branch  of  the  familr.  8o  that,  aaya  be,  air 
John  djing  while  this  Will  stands,  I  have  ■• 
chance  for  the  estate :  whereas,  as  king  as  bn 
liveil,  my  chance  as  heir  at  law  continiRd ;  Ihr 
he  might  have  changed  his  mind,  and  altered 
or  destroj'ed  liia  Will. 

The  first  witness  he  called  wasMra.GethinSt 
who,  I  suppose,  lets  lodgings  in  the  city ;  and 
she  savs,  that  Mr.  Goodere  never  made  a  w^ 
cret  ot  his  desiffn,  of  confining  his  brother  as  a 
lunatic ;  and  that  about  three  weeks  before  tMs 
matter  happened,  he  spoke  to  her  for  a  garret 
in  her  house  Ibr  that  purpose ;  but  she  remem* 
hers  no  discourse  the  prisoner  bad  with  her 
about  Mahooy. 

Mr.  Goodere  then  called  two  witnesses  in 
relation  to  something  which  was  opened  agaiMt 
him,  (but  not  directly  proved  by  any  of  the  wit- 
nesses called  by  the  prosecutors)  toudiiag  kia 
aending  Mabony  and  \Vlut<f  away  in  thn  yaiwl 
the  morning  the  fact  was  committed. 

They  were  Mr.  Marah  and  Mr.  Dagg. 

Mr.*Narsh  bays,  that  on  the  Snnday  m  the 
afternoon,  after  sir  John  wss  brought  aboard, 
he  was  ordered  by  Mr.  Goodere  to  go  ap  m  the 
yawl  eariy  the  next  morning,to  feteli  letters  fraB 
the  post-office ;  and  iie  tells  you  that  as  be  was 
setting  out  on  Monday  moratng,  he  was  inform- 
ed by  some  of  i  he  ship's  company ,  that  Mah«|re 
and  'White  were  to  go  with  him.  Upon  whicb 
he  went  to  the  captain  to  have  his  orders ;  for, 
raid  he,  I  never  take  any  body  ashore  withoitt 
leave.  And  he  tells  vou,  that  Mr.  Goodere  did 
order  him  to  take  White  and  Mabony  ap  in  the 
yawl.  He  says,  that  he  had  no  orders  to  land 
them  at  any  particular  place ;  and  that  they 
were  put  ashore  at  the  Gibb,  the  usual  plaoa  of 
landing,  about  six  in  the  morning. 

Mr.  Dagff  tells  yon,  that  Mabony  bad 
charged  oneMervin  in  bia  custody  in  an  aetkm 
for  wages;  that  the  Wednesday  or  Thuraday 
before  mis  matter  happened,  he  waited  on  Mr. 
Ooodere  from  Menrin,  in  order  to  acoanaM- 
date  mattera  with  Mabony:  And  that  Mr. 
Goodere  ap|iointod  to  meet  Mervin  on  that  af- 
fair the  Monday  folkming.  He  cannot  say, 
that  Mabony  was  to  meet  on  that  day  (thoogh 
uidecd  he  says  he  did  tell  a  gentleman  so),  and 
knows  not  of  any  bosittess  White  hna  that 
day  in  Bristol. 

Bir.  Goodere  next  called  three  witneasesto 
the  point  of  sir  John's  limaey.  The  two  fin  I 
have  lived  with  him  as  servants,  and  they  givn 
you  divers  uMtancai  of  an  axttrnvagaat 
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couBtaUe  btbavioiir  in  him ;  from  wbidi  they 
coooliide  thai  he  mutt  hare  heen  «  nadmM. 
Tb«  other  witMst  sayi,  that  he  knew  sir  John 
ler  lome  jreara;  and  in  g^eral  lays,  that 
from  hkaelioDa  be  took  him  to  be  mad. 

He  then  called  seTpral  witnemes,  gentlemen 
of  worth,  who  have  known  him  many  years ; 
aad  they  all  agree  in  giving  him  a  very  good 
chanwier,  aa  to  his  former  Kfe  and  oonveraa- 
tian :  aiMl  particularly  say,  that  they  alwaya 
tnok  him  tn  be  a  good-natared,  well  behaved 
BM*9  emi  OM  that  merited  the  love  ami  esteem 
of  his  neighbours.  One  of  tliese  witnesses, 
Mr.  Foroevil,  says,  that  he  was  constant  at 
church  on  Sundays  twice  a  day,  generally  at* 
tended  the  chnrch-servioe,  and  sndom  missed 
attending  at  the  sacrament. 

AootMr  of  these  witnesses,  Mr  Ashfleld, 
having  given  the  prisoner  a  good  character, 
was  asked  tonohinj^  sir  John,  particuterly  with 
regard  to  bis  sanity ;  and  be  eeeroi  surprised 
to  bear  sir  John  represented  as  a  mad- man ; 
and  tells  you,  that  he  always  took  him  to  be  a 
man  of  good  understanding:  and  goes  so  far  as 
to  say,  that  be  took  him  to  be  tlM  man  of  the 
best  sense  in  the  fiunily.  He  was  asked, 
touching  the  prisoner's  having  been  infotmed 
of  the  contents  of  his  brother's  will ;  and  he 
leUayoa^  that  the  prisoner  was  inlonaaed  of  the 
purport  of  the  will ;  hut  adds,  that  the  prisoner 
dedarsd  that  he  did  not  value  the  will:  And 
•ays,  that  there  bad  been  a  knig  misunder- 
standing  between  the  brothers. 

Mr.  Goodere  called  a  witness  (Mr.  Watkins) 
to  prove  that  he  was  informed  of  the  contents  of 
sir  John's  will.  And  he  tettsyoii,  that  about 
half  ayear  or  three  quarters  of  a^ear  ago,  he 
did  -inlbrm  Mr.  Goedere,  thai'  air  John  had 
made  his  will,  and  had  given  his  estate  to  the 
Foots;  who,  it  sssmSi  are  nephews  to  sir  John 
and  the  prisoner.  But  he  tells  you,  that  the 
prisoner  then  said,  he  thouffbt  sir  John  had  no 
power  to  make  a  will.  He  aays,  that  in  dis- 
oouraa  about  the  will,  he  spoke  it  to  the  prisoner 
as  his  opinion,  that  if  matters  could  be  recon- 
ciled between  sir  John  and  him,  that  will  would 
not  stand  long :  For,  gentleosen,  he  likewiss 
says,  that  there  has  been  a  long  misunderstand- 
ing between  the  brotliers.  This  witness  was 
likewise  askeiJ,  touching  ur  John's  lunacy,  and 
he  seems  surprised  to  hear  that  his  sanity  is 
called  in  ouestion ;  and  given  him  an  advanta- 
tageons  character  in  other  respects  too. 

This,  gentlemen,  is  the  substance  of  the  evi- 
dence that  baa  been  given  on  the  one  side  and 
the  other.  And  though  the  evklence  hu  been 
verr  lon^ ,  and,  as  you  observe,  chiefly  pointed 
ntuie  pnsoner' Goodere;  yet  with  regard  to 
To^r  present  enquiry,  the  matter  aAer  all  will 
fie  in  a  narrow  compass.  Yon  observe,  gen- 
tlemen, the  indictment  charges^  that  hs  was 
pressnt,  aiding  and^  abetting  the  murder ;  and 
therefore  however  instrumental  j^ou  may  sup- 
pose him  to  have  been  in  urDcunng  the  death 
of  sir  John,  hv  carrying  nim  on  board,  and 
treating  him  there  in  the  manner  yon  have 
hMcds  yst»ify6ahnftMteTtd«Msti»iiidast 


yon  to  believe  that  he  was  present,  aiding  and 
abetting  at  the  murder,  be  will  not  be  guilty 
on  this  indictment  Bat,  gentlemen,  you 
must  not  be  deceived  by  the  onere  sound  of 
words.  It  is  not  necessary,  na  order  to  render 
a  person  guilty  as  a  principal  in  murder  or 
other  felony,  that  he  should  be  lo  the  same 
room,  or  on  the  very  snot  whcse  the  fact  is 
eommitted,  or  even  in  signt  or  hearing  of  it :  If 
he  be  engaged  in  the  desifpi,  and  poms  himsdf 
St  the  time  of  eoRcvtioa  m  a  proper  statioa  to 
give  assistance,  if  need  be,  orto  prevent  a  sor- 
prise,  wherel^  thn  penqne  actually  eomnittbg 
the  Act  are  enconrased  in  the  perpetrstteB  or 
It,  he  is  in  the  eye  of  the  bw,  preaenli»  aiding 
and  abetting,  and  equally  a  prmctpal  in  the 
fact  with  those  who  aetoally  conimit  it.  An 
instance  or  two  may  make  tns  role  belter  un- 
dentood.  If  eeveral  persons  igree  to  commit 
a  murder  on  the  highway,  or  in  the  open  fields^ 
and  one  par^  of  them  undertakes  to  see  the 
tact  committra ;  the  others  disperse  tbenaslvcs 
to  their  several  statiooti,  and  stand  upon  the 
watch  to  nrevent  a  surprise :  they  are  all 
equally  guilty,  and  in  the  eye  of  the  law  pm'« 
sent  at  the  jnct.  So,  if  a  number  of  people 
agree  to  commit  a  oaorder,  and  to  that  end 
break  into  a  house,  and  then  disperse  them- 
selves into  several  rooms ;  or,  if  any  of  the 
company  stand  without,  and  keep  the  door 
while  the  murder  is  committed  within,  they  avn 
all  equally  ffuilty,  and  in  the  eye  of  the  law 
present,  my,  though  the  original  intention 
might  be  barely  to  commit  a  robbery,  yet,  if  in 
prosecution  of  that  design  a  murder  is  cooi- 
nutted,  the  whole  company,  those  who  stood 
npoo  the  watch,  as  well  as  those  who  committed 
the  fact,  are  all  equally  guilty,  and  principals 
in  the  murder.  And  therefore,  gentlemen,  if 
upon  the  evidence  which  has  been  gben.  Ten 
believe  that  the  priaoner  Goodrve  did  sNmd  at 
the  door  of  the  purser's  cabbin  while  tbenMirdsr 
was  committed,  in  order  to  encourage  those 
within  In  the  perpetration  of  the  fact,  or  to  pre- 
vent any  assistance  which  mi^  have  corner 
you  must  find  him  guilty.  And,  gentlemen,! 
must  observe  to  you,  that  it  is  proved  by  four 
witnesses,  that  he  was  in  the  cock-pit  while  the 
cnr  of  murder  waa  heard  in  the  cabhin.  Two 
of  these  witnesses  are  posittve  that  he  stood  at 
the  cabbin-door  at  that  tisM  with  a  drawn  sword 
in  his  hand;  and  that  while  he  was  thjBre 
posted,  he  ordered  them  to  keep  beck.  And  one 
of  the  same  witnesses  is  Ukewise  positive,  theft 
soon  after  the  cry,  of  murder  ceased,  Mr. 
Goodere  handed  a  candle  into  the  cahbin. 

Mr.  Goodere  indeed  baa  called  several  wit* 
nesses,  who  have  given  him  an  adrantageous 
character ;  but,  gentleaaen,  I  think  it  my  dwty 
to  tell  you,  that  though  character  oi^t  to 
have  its  weight  when  matters  a^  in  tbemnelves 
doubtibl,  or  where  the  diarge  is  supported  by 
witnesses  of  doubtful  credit ;  yet  in  dear  casps^ 
and  when  the  credit  of  the  witnesses  is  not  im« 
peached,  1  think  character  alone  oiiebt  to 
weigh  very  little  wiih  vou.  And  upon  the 
wMS|  ft  yna  htHfv«  the  wita«MB  for  thokuif , 
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;f  ou  muit  Ond  him  guilty  {  if  not,  yon  mml 
quit  him. 

As  to  MahoDy ,  I  think  yoa  can  have  no  dif- 
ficulty if  you  beliere  the  efideooe  of  Jones  and 
his  wife ;  and  lay  any  strev  on  his  own  con- 
fession ;  and  indeed  ne  now  rather  cndea? oura 
to  excuse  than  denies  the  &ct. 

Then  the  Jnry  withdrew,  to  consider  of  their 
f  erdict ;  and  after  a  short  space,  returned  agab. 

CL  of  Arr,  GentlemcD,  answer  to  your 
names.    Christopher  Bromadge. 

Chrittopher  Bromadge,  Here.  [And  so  of 
the  rest/] 

CL  of  Arr,  Gentlemen,  are  you  all  agreed  of 
your  verdict  ?— Jury.  Yes. 

C/.  of  Arr.  Who  shall  say  for  yon  T 

Jury,  The  foreman. 

CL  ^  Arr.  Matthew  Mahony,  hold  up  thy 
hand.  You  of  the  jury,  look  upon  the  pn- 
•oner:  how  say  you,  is  Matthew  Mahony 
Guilty  of  the  fefonv  and  murder,  whereof  he 
stands  indicted,  or  Not  Guilty  ? — Jury,  Guilty. 

CL  of  Arr.  What  goods  or  chattels,  lands  or 
tenements  had  he  at  the  time  of  the  said  felony 
and  murder  committed,  or  at  any  time  since, 
to  your  knowledge  ? — Jury,  None. 


CL  of  Arr,  Samuel  Goodere,  hoU  op  tkjr 
hand*  You  of  the  jury,  kM»k  upon  the  pn- 
soner:  how  sav  you,  is  Saml  Gooders 
Guilty  of  the  feionv  and  murder,  whereof  be' 
stands  indicted,  or  Not  Guilty  f'^ury.  Gnl^«  - 

CL  of  Arr.  What  goods  or  efaatleb|  ke.  ^ 
before.)— %/i(ry.  None. 

CL  of  Arr.  IJearkeu  to  your  verdict,  sn  thm 
Court  hath  recorded  it  You  say  that  Matthew 
Maliony  is  Guilty  of  the  felony  and  mnrder, 
whereof  he  stands  indicted :  you  say  that  fin* 
mud  Goodere  is  Guilty  of  the  felony  and  mur- 
der, whereof  he  stands  indicted  ;  and  that  tbef 
nor  either  of  them  had  any  goods  or  chnttnli^ 
lands  or  tenements,  at  the  time  of  the  said  fis- 
k>ny  and  murder  committed,  or  at  any  tane 
since,  to  your  knowledge ;  and  sd  you  say  all. 

CLofArr.  Keeper,  Uke  Matthew  Mahony 
and  Samuel  Goodere  the  prisoners,  frans  tiM 
bar,  and  Mk  to  them ;  they  stand  coaTictsAof 
wilful  murder. 

Then  the  Court  a^oumed  to  the  same  plaea 
the  next  morning  eight  o'ckick. 

With  respect  to  MP,  Recorder's  observa- 
tions (pp.  1065,  1056)  upon  Mahooy'to  Con- 
fesaion,  see  ? ol.  16,  p.  70. 


501.  The  Trial  df  Charles  White,  for  the  Murder  of  Sir  John 
Dineley  Goodere :  14  George  II.  a.d.  1741. 


On  Friday,  the  lirth  of  March,  1741,  Charles 
White  was  brotight  to  the  bar  of  the  Court,  to 
be  arraigned  for  the  murder  of  sir  John  Dinc^y 
Goodere,  upon  an  indictment  found  by  the 
grand  jury  for  the  city  and  county  of  Bristol  on 
the  day  preceding ;  and  the  Court  proceeded 
thus: 

Clerk  of  Arraigni,  Charles  White,  hold  up 
your  hand.  (Which  he  did.)  You  stand  in- 
dicted by  the  name  of  Cbaries  White,  late  of 
the  parish  of  St  Stephen,  in  the  city  of  Bristol 
and  county  of  the  same  dtv,  labourer,  for  that 
you  and  one  Blatthew  Mahony,  late  of  the 
same  parish,  dt^  and  county,  labourer,  not 
baving  the  lear  of  God,  kc.  on  the  19th  day  of 
Jannary,  in  the  14th  year,  &c^  in  and  upon  one 
sir  John  Dineley  Goodere,  in  the  peace  of  God, 
&C.  then  and  there  being,  feloniously,  rolun- 
tarily,  and  of  your  malice  aforethought,  did 
make  an  assault ;  and  that  the  said  Matthew 
Blahonv,  a  certain  cord  of  the  raloe,  &cc  about 
the  neck  of  the  said  sir  John  then  and  there  fe- 
kwiously,  Toluntarily,  and  of  his  malice  afore* 
thought,  did  put  and  fasten :  and  that  the  said 
Matthew  Mahony  with  the  cord  aforesaid,  by 
him  80  about  the  neck  of  the  said  sir  John  pot 
and  fastened,  then  and  there,  him  the  said  sir 
John  feloniously.  Sec.  did  choke  and  strangle ; 
of  which  said  chokiog  and  strangling  of  mm 
the  said  sir  John  by  the  said  Matthew  Maiiony, 
in  manner  and  form  aforesaid  done  and  perpe- 
trated, he  the  said  sir  John  then  and  there  m- 


stantly  died.  And  that  you  the  said  CbarleB 
White,  then  and  there  telonioosly,  ke,  won 
present,  aiding,  abetting,  oomfbrtii^^  and  main- 
taining the  said  Matthew  Mahony  in  manner 
and  form  afbressid,  feloniously,  kc  the  said  sir 
John  to  kill  and  murder ;  and  so  that  you  fkm 
said  Charles  White,  in  manner  and  form  afbra-> 
said,  the  said  sir  John  then  and  there  Mo» 
niously,  kc  did  kill  and  murder,  against  ihm 
peace,  kc. 

How  sav'st  thou,  Charles  White,  art  Uhhi 
Guilty  of  the  fekmy  and  raurdei*,  whereof  thoa 
standest  indicted,  or  Not  Guilty  ? 

White.  Not  Guilty. 

CL  of  Arr.  Culprit,  how  wilt  thou  be  tried  f 

White.  By  God  and  my  country. 

CL  of  Arr,  God  send  thee  a  good  deliter- 
ance. 

The  Court  proceeded  in  like  manner  as  upod 
the  indictment  sgainst  Mr.  Goodere  and  Ma- 
hony ;  and  the  names  of  the  jury  sworn,  worn 
as  follows : 


John  Nasb, 
Joseph  Wilson, 
Samuel  Care, 
Wm.  Abraham, 
Wm.  Jones, 
Robert  Moody, 


Wm.  Williams, 
Wm.  Arnold, 
John  Willis, 
Cornelius  SandfM, 
John  Tkylor, 
Thomas  Seed. 


Then    prodamstion   for   informatMHi 
made,  and  the  jury  diaiged  with  the 
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Mr,  VemaiL  May  it  pleAte  you,  Mr.  Re* 
corder,  and  yon  ppeoueaien  of  toe  jury,  I  am 
ocwmel  for  (be  kiofr  againit  the  prisoner  at  the 
bar,  wtio  ftandi  indicted  for  the  morder  of  sir 
Jobn  Dtaeley  Goodere;  aod  the  indietmeDt 
charges  that  one  Matthew  Mahony  (who  tias 
already  undergone  the  justice  of  his  country) 
stFangled  the  deceased,  lind  th^t  the  prisoner  at 
the  bar  was  prssent,  aiding  and  abettnig  him  in 
the  perpetration  of  that  horrid  fact ;  and  which 
(iftrae)  will  be  the  same  Jn  consideration  of 
law,  an  if  the  nrisoner  l»d  with  his  own  hands 
strangled  the  deceased,  and  actnalk  drawn  the 
latal  cord  which  put  a  period  to  his  life.  Gen- 
tlessen,  it  is  with  an  aching  heart  I  discharge 
thia  melancfaoly  task  asainst  the  prisoner,  but 
criminal  justice  most  be  administered  as  well 
as  cifil,  and  the  great  safety  of  the  ionooent  is 
in  the  punishment  of  the  guilty :  and  of  this 
tlie  prisoner  may  be  assured,  that  as  be  now 
sUnds  at  the  bar  for  his  life  and  death,  and  un- 
assisted by  counsel  in  matter  of  fact,  I  shall 
carefully  confine  myself  to  the  letter  of  my  in  - 
stnictioiis,  without  any  aggra? ation  of  facts  or 
circumstances,  and  endearour  so  to  discharge 
my  duty  on  this  mcianoholy  occasion,  as  tirat 
he  may  bare  nothing  to  fear  but  from  guilt,  or 
to  hope  but  from  innocence.  And,  gentlemen, 
as  I  am  instructed,  captain  Samuel  Goodere, 
late  commander  of  the  Ruby  man  of  war,  and 
brother  of  the  late  unfortunate  sir  John  Dineley 
Goodere,  baring  on  Sunday  the  18th  of  January 
last,  with  the  assistance  of  Mahony  and  other 
ruffians,  forcibly  seized  npon  sir  John,  and  hur- 
ried him  on  board  the  Ruby  (which  then  lay 
stationed   in  King-road,   within  the  body'  of 

Jour  county,)  with  a  design  of  murdering  sir 
ohn ;  the  pnsoner  (a  prirate  mariner  belong- 
ing to  the  Ruby)  was  pitched  upon  by  the  cap- 
tam  an  a  person  fit  to  be  concerned  with  Ma- 
hony in  the  execution  of  that  base  and  bar- 
barous design.  And  accordingly,  on  Monday 
the  19th  about  one  in  the  morning,  the  prisoner 
was  called  up  by  Mahony  to  attend  the  captain 
in  his  cabbin,  which  he  did  ;  and  the  captain 
after  plying  the  prisoner  pretty  plentifully  with 
rum,  proposed  to  hikn  the  murdering  of  his 
brother,  in  conjunction  with  Mahony ;  and  no 
sooner  said  but  done,  gentlemen :  for  this  in- 
fatuated wretch  the  prisoner,  influenced  by  the 
strong  delusion  of  wickedness,  aod  temptation 
of  mistaken  gain ;  and  not  content  with  his 
honest  wages,  nor  considering  that  the  wages 
of  sin  are  death,  ga?e  at  once  into  the  monstrous 
proposal  for  the  sake  of  plunder.    In  a  woni, 

S^ntlemen,  he  readily  followed  Mahony  mto 
e  purser's  cabbin,  where  sir  John  lay  con- 
fined; and  as  that  unhappy  gentleman  had 
from  the  time  of  first  seizing  biro  been  treated 
as  a  malefactor,  so  they  executed  him  as  such ; 
for  Mahony  seized  him  by  the  throat,  and  then 
fastening  about  his  neck  a  rope,  which  they 
bad  brouffbt  with  them  for  the  purpose, 
strangled  him  in  the  presence  and  with  the  as- 
sistance of  the  prisoner ;  and  indeed  without 
bis  assistance,  sir  John  being  strong  and  of  an 
undanote^  •pint,  would  probably  h^ve  been 


able  to  have  defended  himself  against  the  at- 
tack of  Mahony.  Gentlemen,  no  sooner  had 
they  robbed  sir  John  of  his  life,  but  they  fell  to 
riflraff  him  of  his  watch  and  money  ;  they  di* 
rided  the  spoil  between  them,  and  tnen  betimes  * 
in  the  morning  the  prisoner  with  his  accom- 
plice Ma|iony  made  off  from  the  ship,  and  took 
refuge  in  this  city ;  a  ?ery  unfit  sanctuary  for 
ruffians  and  murderers,  considering  the  good 
order  and  gorernment  of  the  place,  ana  the 
constant  care  of  its  worthy  magistrates  in  the 
due  execution  of  the  laws,  fiut  justice  pur- 
sued, and  will,  1  doubt  not,  or ertake  him.  He 
was  apprehended,  and  made  an  eariy  confession 
of  hu  guilt,  and  comes  now  to  answer  for  his 
delinquency.  Grentlemen,  we  shall  call  the 
ship's  cooper  and  his  wife,  who  heard  the 
groans  and  outcries  of  the  deceased,  and  were 
spectators  of  what  passed  in  the  purser's  cab- 
bm  immediately  af^er  this  tragedy,  and  saw  the 
prisoner  in  the  rery  act  of  rifling  the  deceaseJ, 
almost  St  the  instant  of  his  death.  We  shall 
also  lay  before  you  the  prisoner's  own  confes- 
sion, on  his  examination  before  the  justices  ; 
and  then,  gentlemen,  we  doubt  not,  but  you 
will  be  of  opinion,  that  by  the  laws  of  his  conn* 
try  he  otfgnt  to  die  for  his  transgression,  as 
some  atonement  for  his  own  guilt,  and  an  exam« 
pie  of  justice  to  others. 

Edward  Jonet  sworn. 

Mr.  Vernon,  Edward  Jones,  tell  Mr.  Re- 
corder and  the  jury  what  you  know  concerning 
the  death  of  sir  Jonn  Dineley  Goodere. 

Jonet,  On  the  18th  of  January  last,  at 
night,  I  was  in  bed  nith  my  wife  in  the  slop- 
room,  next  the  purser's  cabbin  down  in  the 
cockpit  in  the  Ruby  man  of  war,  then  lying  at 
King-road,  and  sir  John  Dinelpy  was  then 
cunnned  in  the  pnrser's  cabbin.  I  heard  him 
pray  to  God  to  be  his  comforter  under  his 
afflictions ;  he  said,  that  be  knew  he  was  to  be 
murdered  there  ;  and  he  prayed  that  it  might 
come  to  light  by  one  means  or  another.  But 
1  took  no  notice  of  him,  because  I  thought 
him  a  crazy  man,  as  I  heard  the  captain  say 
he  was.  After  that,  I  fell  sKleep  ;  aod,  1  be* 
liere  about  two  or  three  of  the  clock  my  wife 
waked  me,  aud  said  to  me.  Don't  you  hear 
the  noise  that  is  made  by  the  gentleman  ?  I 
beliere  they  are  killing  him.  I  then  heard  sir 
John  kick,  and  cry  out,  Here  is  20  guineas* 
take  it,  take  it ;  don't  murder  me ;  must  I 
die !  must  1  die !  Oh  my  lite!  aod  i^^aresereral 
kecks  with  his  throst  like  a  dying  man,  and 
then  he  was  still.  1  would  ha%e  got  out  of 
bed,  but  my  wife  persuarie«l  me  not,  for  fear  I 
should  be  killed  too.  It  was  dark  ;  but  a  liffbt 
was  handed  in  to  the  purser's  cabbin,  and  then 
I  got  up  npon  my  knees,  and  I  could  see  a 
light  glimmering  throofsh  the  crack  of  the 
boards ;  I  saw  Mahony  with  a  candle  in  his 
bsnd,  sir  John  was  lying  on  his  side.  The 
prisoner  Charles  While  was  there,  and  he 
pulled  sir  Jobn  to  turn  him  about,  and  White 
said  be  couhl  not  get  the  watch  out  of  hie 
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pock«l ;  and  he  tooibUd  him  ttp  lo  oomt  al 
tlw  iBoaej,  vd  lubollaMd  his  faravlMi.  1 
nw  bin  get  hoM  of  tke  waldHchfliB ;  m4 
White  mm  MalMioy  the  witch ;  mmi  While 
put  bit  heed  id  one  ef  the  fmewie*e  pecfceifly 
eod  ciined  that  there  was  eothing  bat  tilfor ; 
be  put  bit  band  io  another  pocket,  and  there 
he  ioQuA  the  gold ;  he  oieied  it  Io  Mahoojr, 
hot  Habooj  Ma»ed  bin,  and  hid  him  keep  it 
till  by-and-by.  Wliiie  pnlled  oot  a  piece  of 
paper  fiWD  one  of  sir  John's  poeketa»  and  waa 
MBg  to  read  it;  but  Mahony  saad.  Damn  ye, 
don't  stay  to  read  it  now. 

Mr.  Ksmon.  Wae  sir  John  Goodete  dead 
m  appearaoee  when  yon  oaw  them  niing  bin 
pockets? 

Jonei.  As  they  were  tumiaf  bisi  about,  eon 
el  his  legs  wns  crooked,  which  nmde  me  think 
he  wns  deed,  and  ibnt  they  bad  killed  him  in 
the  dark.  The  next  HMrning  1  snw  sir  John 
dead,  lying  io  the  t»arser*s  eabbin,  and  1  be- 
lief e  he  was  strangled. 

Mr.  Recorder.  Prisoner,  will  yon  ask  thia 
witness  any  questions? 

WhiU,  Please  you,  ray  konl,  I  desirs  yon 
will  ask  Mr.  Jones,  wbrtber  sir  John  wse 
Kf  ing  or  dead  when  be  saw  me  in  the  eabbin 

Mr.  Recorder,  Mr.  Jonsa,  the  prisoner  asks 
you  whether  sir  John  was  lifiiy  or  dead  when 
you  first  uw  bin  in  the  eabbio  } 

Jones,  Sir  John  was  dead  when  White  turned 
him  about,  fiir  they  kaied  biBD  in  the  dark.  I 
heard  two  roiceSL 

WkUe.  Whether  Edwatd  Jones  saw  any 
body  slrsagling  nr  John  besides  Mahony  F 

Mr.  RoMT^r,  The  witn^s  dees  not  say  thai 
he  saw  any  bodjjf  strangling  sir  John,  that  he 
says  was  done  in  the  inrk :  but,  he  saya,  he 
heaid  two  voices  in  the  eabbin,  and  an  soon  as 
the  light  was  brought  in,  be  oaw  yon  riiing 
mr  Jeon^s  pockets. 

Mr.  Ksmon.  Call  Maiigaiet  Jenea. 

Margmret  Jomi  sworn. 

Mr.  Femon.  Mra.  Jones,  wiH  you  give  Mr. 
Rcoonlsr  and  the  jury  an  account  of  what  yen 
know  in  relation  to  the  death  of  sir  John 
DineleyGooderer 

Mn..Xract.  YeSySir.  On  the  181h  of  January 
last,  at  night,  1  Uy  en  board  the  Ruby  mta  of 
war  with  ray  husband,  and  in  the  purser's  cab* 
bio,  next  to  where  we  wtnre  in  bed,  sir  John  was 
trader  confincinent;  the  captsiii  said  he  was  a 
raadtnani  and  that  he  brought  him  there  to 
■are  him  frora  a  gad.  About  ten  o'clock  Ma- 
hony was  lell  there  with  sir  John  ;  sir  John 
desired  him  to  go,  but  Mabooy  ssid  be  bad 
orders  to  stay  timre  to  take  care  of  him.  About 
19  o'clock  in  the  night  I  went  Io  sieep  ;  about 
tuo  o'clock  I  awaked,  and  beard  the  genik- 
nan  talk  to  Blahony,  and  Mahony  persuaded 
the  {^entlemau  to  go  to  sleep ;  the  j»eutlf  man 
said  he  coobl  not:  ihey  talked  together  a  good 
while.  1  heard  someb«>dy  ssy  to  the  gentle* 
■laot  You  must  liaatiUi  andnotspeakawMDa 
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for  your  life;  and  then  1  bewd  »  gpsnt  slfl%« 
glii^;  who  it  was,  I  donU  knew,  Tbe-^M-i 
tlenan  cried  out  Mui^sr!  Bob,  far  QmUm 
eake  \  and  made  aeteral  kecks  in  hbithraatft  as 
though  aomeboiiy  was  stiiing  'hink  I  aboak 
ray  buaband,  and  waked  him.  I  heard  twe 
people  in  the  eabbin  whispering ;  the  gentle 
man  cried  em  Murder  again,  Uelp  Ibr  Gefa 
sake!  He  said,  Here'e  SO  gnincon  m  mi^- 
pockets, take  it,  take  It;  Mnatldinl  Qkmj 
life  I  And  aomebody  in  the  ent-sidn  aflhasd  isi 
go  into  the  cakbin;  bnl  one  ef  iheo  within 
said,  Iktep  oni,  you  nsgso;  and  then  a  gnai 
noise  waa  made,  as  though  the  eabbin  wenlA 
hare  been  bent  down ;  aiw  then  a  candh»«aa 
brought  in.  I  got  up  and  looknd  Ikraygh  • 
crevice:  I  saw  a  man^  I  believe  il  was  Whib^ 
pulled  the  geatleinan  upright.  Maboay  kaA 
the  candle  in  bis  bend.  1  obsetved  the  oilier 
put  his  head  in  tlie  genlie man'e  nodbein  }  ens 
of  them  said,  Damn  ye,  nnU  out  hie  wntek  t  ft 
saw  the  person  take  hold  of  the  wnleh  airings 
and  pnlled  it  out,  and  said  to  the  ether,  Hom^ 
theetakeit;  and  then  searehed  another  pnchel^ 
and  said.  Here's  nothing  but  silver :  bat  ihtw 
he  seatcbed  anather  pocket,  and  saad^  Hamil 
ie,  and  pnlled  OMt  a  purse.  And  anon  mhm 
that  I  heard  the  door  unbollsd,  and  then  1 
heard  Mahony  sav,  Wbeic  shall  1  run  (  A^ 
another  said.  Follow  me,  bov.  And  they  weni 
upon  deck  through  the  hatch-hold. 

Mr.  Fsr/ion.  I>id  yon  bnow  the  voinn  tf 
either  of  the  two  persons  whom  yon  heai^ 
speaking  to  one  another  ? 

Mrs.  Jmm.  Yes,  I  knew  Charles  White  in 
be  one  of  the  asen  by  bis  voice.  1  knew  kin 
voice  when  be  said  to  Mahony,  Follow  me^ 
boy.  1  am  certain  the  prisoner  at  the  bar  waa 
w  the  eabbin ;  I  observed  bis  bulk,  bnt  eonid 
not  kKik  earnestly  at  him,  being  very  much 
shocked  and  surprized  ;  but  my  bwband  Iski 
me  it  wss  Charles  White. 

Mr.  Itcrordrr.  White,  will  yon  ask  this  wit- 
ness sny  questions? 

White.  Please  you,  my  kNrd,  to  ask  her, 
whether  she  can  say  that  she  ever  heard  my 
voice  in  the  eabbin  ? 

Mr.  Reeorder.  Mrs.  Jones,  the  prisoner  nriu 
yoo«  if  you  lieard  bis  voice  in  the  eabbin  f 

Mrs.'Jofin.  I  could  not  know  his  voice  la 
the  eabbin,  for  he  spoke  low  ;  and  when  n 
person  whispers,  the  voice  is  aot  so  diatin* 
guishable :  but  as  soon  an  he  spoke  aland,  I 
knew  it  to  be  hu  voice. 

Mr.  Racordet.  Did  you  sea  him  in  Ihg 
eabbin,  Mrs.  Jc#nesf 

Mrs.  Joafs.  My  lord,  I  did  not  oee  hie  fne% 
but  by  bis  voice  when  he  went  out,  I  kaom 
him  to  be  the  sanra  man. 

Whiie.  Please  you,  my  hwd,  to  ask  ker, 
whether  she  ever  beard  me  say,  Fellnw  »% 
boy,  before? 

Mr.  Reeorder*  Mrs.  Jones,  yon  hear  tkn 
question,  give  an  answer  to  it. 

Mrs.  Joncf.  1  never  heard  him  say  so bateai 
but  I  knew  his  voice  perfectly  well,  hnemg 
bntn  acqnamted  with  bun  fig  two 
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Mr.  Vernon^  We  mast  bow  desire  that  the 
prisonrr's  ExeminatioD  may  be  read.  Cryer, 
eirear  Mr.  James  Britteo,  (accood  defk  to  the 
towo*cierk). 

Mr.  Britten  sworn. 

Mr.  Virmm.  Mr.  Britteo,  What  vvaimr  if 
thatf 

Britten*  The  Examination  of  the  priaowr  at 
the  bar,  taken  before  Mr.  Mayor. 

Mr.  Vernon.  Did  you  see  the  priiooer  sign 
M  in  Mr.  Mayer^  pretence  ? 

Britten,  Yea,  1  did. 

Mr.  Vemom,  Did  yon  aee  Mr.  Mayor  lign 
k?— Brtllen.  Yea. 
.  Mr.  Verwm.  Is  thai  hu  hand  P 

Britten.  Yea. 

Blr.  Frederick^  counsel  for  the  prisoner.  It 
i  s  opened  by  Mr.  Vernon,  that  this  Examination 
eonteiaa  ttie  prisoner's  eonfesaion  of  tbie  fact. 
1  would  ask  Mr.  Dritten,  Was  the  oonfbasiim 
▼olanlarily  made  or  not  P  For  if  it  waa  not  ?•- 
Iiwlarily,  it  ought  not  to  he  read. 

Mr.  Jitcordtr,  That  iaan  Improper  qucation, 
nnleaa  the  prisoner  bad  insisted,  and  made  it 
part  of  bis  ease,  that  hiaoonfeisian  waa  ex- 
torted by  threats,  or  drawn  fVom  him  by  pro- 
mises ;  in  that  oaae,  indeed,  it  would  hate  been 
proper  for  us  to  enquire  by  what  means  the 
confession  was  procured :  but  as  the  prisoner 
alleges  nothing  of  that  khid,  I  will  not  anfler  a 
<|«eation  to  be  aaked  the  elerir,  which  carriaa 
in  it  a  reflection  on  the  magistralebefbee  whom 
Ibe  Examination  wu  taken.  Let  it  be  read. 
.  CL  ef  Arr.  Reads. 

Januery  sa,  1741. 

City  and  conntv  of )  ^^u. 
the  city  of  Brirtol,  5  ^^^^ 

The  Examination  of  CoAiu^a  WorrBy  a 
sailor  bdoogjog  to  the  Ruby  man  of 
war,  now  lying  in  this  port,  bom  in 
Drogheda  in  Iruand^  agea  about  tlurty- 

'  air  years. 

The  eaamiMat  Tolwitarily  eanfesaath,  and 
aaith,  That  he  hath  been  a  sailor  on  board  the 
aaid  ship  for  abewt  seventeen  montha  laat  nast : 
That  about  one  of  the  olook  in  the  nignt  of 
fSanday  hut,  the  18th  instant,  he  waa  aeMop  in 
his  hammoek  on  board  the  aaid  ffbip,  and  waa 
fialled  out  by  one  Mstthew  Mahony,  another 
nailer  on  board  the  said  ship  (and  now  in  ens- 
tody),  who  told  him,  that  the  eaplam  (meapiag 
captain  Samuel  Goodere,  commander  of  tlie 
•aid  ship)  wanted  to  speak  with  him  in  his  cab- 
bin  ;  and  aooordio(^y  he  went  to  him ;  and 
when  he  came  to  him,  the  captain  asked  him 
to  eit  down,  and  then  ga?e  him  a  wine  glass  of 
rum,  and  after  that  four  or  fire  moroi  and  then 
JMked  him  if  be  eoold  kill  a  Spaniard  F  And  this 
axaminant  answered  biro,  That  be  never  did. 
Upon  which  the  captain  told  him,  he  had  got 
•job  for  him  to  do,  if  he  would  undertake  it : 
Am  tins  examiaant  aikad  him  what  job  it  was ; 


And  the  eaptaki  told  him,  it  waa  to  make  awar 
with  his  brother,  whose  name  (as  this  exami- 
nant  is  Informed)  waaair  John  Dineley  Goodere, 
hart,  who  was  in  the  purser's  eabbui  on  board 
the  aaid  ship :  And  the  said  Matthew  Mahony 
told  this  exaniinant,  that  be  must  go  with  him 
to  help  do  it.    Whereupon  the  said  captain 
went  out  of  the  cabbin  first,  Mahony  followed 
him,  and  thisexaminant  went  next ;  and  when 
he  came  to  the  purser's  cabbin  door,  where  sir 
John  Dineley  was,  the  captain  wu  'standing 
oentinel  hioMelf  a  the  door,  with  a  cotiaa  in 
his  hand,  and  Mahony  had  entered  the  cabbin, 
and  this  CKaminant  entered  likewise,  wbers 
MahonT  was  talking  with  the  said  snr  John, 
and  had  a  piece  af  rope,  called  three-qnartarof 
an  inch  nm,  in  bis  hand,  aboal  oia  ihot  in 
length,  and  air  John  was  lying  on  the  bed  $  and 
nartioalarly  Mahony  asM  sir  John  how  kis 
bead  was,  and  what  he  had  got  about  it }  And 
at  last  told  hhn,  it  did  notaignify  tatkmg  aboat 
it  any  longer,  and  then  fell  on  nim  on  the  bad, 
took  hold  of  his  threat  with  hie  hand  rhia  slock 
being  on)  and  so  strangled  him  with  his  stocky 
and  afterwards  put  the  said  rope  about  his  necki 
(which  waa  prepared  Ibr  the  pnrpeae,  with  a 
noose  in  it,  before  it  was  bfonght  out  of  the  cap- 
tain's cabbin),  and  then  Mahony  hauled  theropa 
tight  about  his  nook ;  and  upon  thiseiaminanVs 
aaking  him  what  hedid  that  fbrf  Heaaid,  For 
fear  he  should  not  he  dead  enough.    And  this 
examinant  took  a  knife  oot'of  h»  podket,  and 
cut  it  off  hie  neekj  and  threw  it  over- board. 
During  all  which  time  the  captain  atood  cen- 
tinel  at  the  door  as  aforesaid ;   and  as  soon  as 
this  examinant  had  so  cut  the  rope  off,  the  cap- 
tarn  beaded  a  candle  to  Mahony,  who  ga?e  it 
la  him,  and  Mahony  took  the  watch  and  asa- 
aey  ottt  of  air  John's  pocket  {  and  then  the  cap* 
tain-  aaked  them,  hare  ye  done?  Meaning  (aa 
tkia  examinant  apprehended)  murdered  the  said 
shr  John.    And  then  came  in  himself,  and  this 
examinant  went  throngh  the  hold,  sind  came 
apoa  deck,  where  ha  walked  for  about  the 
sfMce  of  half  a  quarter  of  an  hoar,  and  the  cap- 
tain and  Mahonv  went  into  the  captain's  cab- 
bin together,  ana  then  thb  exannaant  went 
iato  tlwsteeridge,  and  Mahony  csUed  this  raa* 
minant  into  the  cabbin,  where  the  captain  had 
undressed  himself  in  order  to  go  to  bed ;   and 
there  the  captain  gave  him  five  gnineas,  and 
this  examinant  bad  reeeivad  ef  the  aaid  captain 
a  siX'and-thirtT  shilling  piece  of  gold  before 
the  said  sir  Jeim  was  murdered.    And  further 
this  examhNmt  saith.  That  Mahony  ahetrsd 
the  captain  the  wateb  he  had  taken  out  of  sir 
John's  pocket,  and  the  captain  gave  Mahony 
hie  own  watch,  and  kept  sir  John's  himself ; 
and  ifahony  likewise  snewed  tiie  captain  the 
measy  he  had  taken  ant  of  sir  John's  poc^ati 
who  fid  him  keep  it ;  aad  Blahony  gave  it  to 
thb^cxamuiant,  who  pat  it  ia  his  podMt,  and 
he  and  Mahony  shared  the  money  on  the  lore- 
aastle,  and  tbia  examinant  had  two  pieces  to 
one,  in  censideratiott  that  Mahony  bad  tha 
watch;    and  thia  examinant   believes  they 
^red  abept  thirty   poaads  betwaaa  thswt 
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Anil  further  this  exaroioaDl  saatb,  That  tbe 
Mid  cmplain  told  him  and  Mahony,  that  they 
might  go  any  where  i'wr  three  wceka,  and  faie 
would  send  them  their  ttcfcets.  And  lastly, 
this  esaminant  saith,  That  hetwecD  tbar  aud 
fife  of  tlie  clock  the  same  momiiig»  the  man  of 
war's  yawl  was  going  to  this  city,  and  he  and 
Mahony  landed  at  the  Gibb  here. 

Chakles  Warrs. 

Mr.  Rtcorder.  Well,  prisoner,  what  have 
yon  to  offer  in  your  defence  f 

White,  Please  you,  my  lord,  I  was  in  my 
kammock  between  the  hours  of  twelve  and 
one,  and  this.  Mahoay  came  to  me  and  said, 
Charles  White,  Charies  White !  1  said.  What 
do  you  want  ?  He  said.  Turn  out.  I  asked 
him  what  he  wanted  of  me  now  P  He  said 
again,  Turn  out,  turn  out.  And  with  that  1 
turned  out,  and  went  upon  deck  to  make  water, 
and  while  1  was  doing  it,  he  tokl  tne  that  he 
wanted  me  to  ge  with  him.  I  asked  him  where 
he  was  going  to  bring  me  ?  Dut  he  led  me 
into  the  cabbin  where  the  captain  was.  When 
1  came  in,  the  captain  bid  me  sit  down.  I  beg- 
ged him  to  excuse  me  from  taking  so  great  a 
freedom  as  that  in  his  company.  But  at  last  1 
sat  down,  and  1  drank  a  glaiis  of  rum.  Then 
the  captain  asked  me,  whether  I  had  ever  kill- 
ed a  Spaniard  ?  I  told  him.  No,  1  never  was 
engaged  with  one  to  kill  him.  Drink  about, 
Mahony,  said  tbe  captain.  With  that  we  drank 
about,  and  finished  a  bottle  and  a  half  in  raw 
drams.  With  that  he  said.  Come  along  with  me. 
1  asked  him  where  he  was  going?  I  went  with 
him,  the  captain  first,  and  Mahon^  after  him  ; 
and  they  went  bek)W,  and  to  what  intent  i  knew 
not,  being  quite  in  liquor  with  drinking  so 
much  rum.  Said  the  captain  to  me,  when  we 
came  down,  Tarry  here  till  I  call  you.  Soon 
«fler  Mahony  came  to  me,  and  told  me  the 
captain  wants  you.  Then  1  went  into  tbe  cab- 
bin,  and  sat  down  in  it,  and  Mahony  and  the 
captain  were  talking  together  ;  but  what  they 
did  1  know  not,  for  I  never  laid  a  hand  near  the 
gentleman. 

Mr.  Recorder,  You  say  you  were  in  the 
purser's  cabbin,  and  do  you  not  know  what 
nappened  there.' 

White,  I  cannot  tell,  Sir,  what  past. 

Mr.  Recorder.  If  this  defence  be  true,  how 
came  you  to  be  so  unjust  to  yourself  to  make 
the  confession  which  has  been  read  f 

White,  Please  you,  my  lord,  1  was  in  liquor, 
and  did  not  know  what  passed  between  them, 
for  I  had  not  my  senses  about  me. 

Mr.  Recorder,  Why,  it  is  charged  upon  you 
hy  tbe  cooper,  that  you  examined  sir  John's 
pockets,  and  took  out  his  watch  and  money, 
and  a  piece  of  paper  which  Mahony  persuaded 
you  to  throw  away,  as  of  no  consequence,  or 
else  to  put  it  into  your  pocket,  and  read  it  at 
another  time. 

White,  Please  you,  my  lord,  I  know  nothing 
of  it ;  1  liave  several  witnesses  to  my  cha- 
racter. 

iHr.  fUcorder.  Call  your  witneates. 


TrudofCkttrkMfrUte, 


tl068 


Michael  Smith  sworn. 


Mr.  Recorder,  How  kmg  have  yoo  knowa 
the  priaoner  P 

Smith,  From  a  child.  Sir ;  we  went  to  school 
together  for  eight  years. 

Mr.  Recorder,    What  do  you  know  of  him  ? 

Smith.  Sir,  1  never  heard  to  the  eostrarybat 
that  he  was  an  honest  man,  and  bore  a  good 
character. 

Theodore  Court  sworn. 

T.  Court,  I  never  knew  any  harm  of  ihm 
prisoner  till  this  unhappy  affair ;  but  1  have 
oeen  informed,  that  aince  he  hath  been  under 
confinement,  be  hath  toM  aeveral  people  who 
have  gone  to  see  him,  that  if  he  can  get  dear 
of  this,  he  will  kill  my  mate. 

Edvard  Jones  sworn. 

JoneM.  1  have  known  the  prisoner  for  three 
years,  hot  never  knew  any  harm  by  him ;  I 
was  with  him  in  the  West  Indies,  in  the  Kii^c* 
sale  roan  of  war,  but  till  this  misfortune  hap- 
pened, 1  never  knew  any  harm  bv  him. 

BIr.  Roeorder.  Are  you  sure  then,  that  yoa 
saw  him  in  tbe  cabbiu  rifling  tbe  deoeaaed'e 
pockets  P 

Jojief.  Yes,  my  lord,  1  am  sure  of  that. 

William  Macguinit  sworn. 

Macfniiniu  Please  you,  my  tord,  1  knew  the 
prisoner  at  tbe  bar  ever  since  he  was  an  infant ; 
I  went  to  school  with  bim,  and  never  knew  eny 
harm  that  he  dki  before;  I  have  often  beui 
eat  and  drank  with  him,  and  when  he  ia  aoher, 
he  b  as  good  and  dvil  e  man  as  need  be. 

Daniel  Wellar^  carpenter  of  the  ship,  sworn. 


Weliar.  1  have  been  about  sixteen  or 
teen  noonths  with  him,  and  he  always  behaved 
himself  well  on  board,  and  I  never  knew  aoy 
harm  of  him  before ;  but  his  voice  ia  kftown 
from  all  the  men  in  the  ship. 

Mr.  Recorder.  To  what  pornoae,  do  you  any, 
that  his  voice  is  known  from  all  the  men  in  the 
sbipP 

Weliar.   Becaose  they  talk  about  hia 
oftentimes. 

Mr.  Vernon.  If  I  apprehend  him  right, 
he  speaks  this  in  CfNinrmation  of  Mrs.  Jonea^ 
evidence,  who  swore  she  knew  the  priaouer'a 
voice.  Gentlemen,  I  was  in  hopes  the  pri- 
soner would  have  stood  to  bis  former  confesBOUy 
instead  of  endeavouring  to  retract  it,  and  heve 
given  glory  to  God  by  a  public  penitence  eai 
sorrow  for  the  heinousness  of  hb  crime,  instead 
of  putting  on  a  shew  of  innocence  againat  pmeC 
so  apparent  of  hb  guilt — Defence,  I  appre- 
hend, he  has  made  none ;  he  has  called  indeed 
some  witnesses  to  speak  to  hb  character ;  end 
character,  it  must  he  admitted,  b  of  weight,  h^ 
way  of  balancing  the  proofs,  where  the  fact  ■ 
doubtful  and  uncertain ;  but  when  the  evi- 
dence b  strong  and  pregnant,  and  guilt  atane 
the  prisoner  in  the  face,  character  weurha  not 
a  aiogle  grain  in  the  scale  of  juitice.  wwfir 
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the  priMNier'i  chaftcter  and  etriy  confenioD  of 
the  not,  wilb  some  ingfredieots  in  hit  case,  may 
bt  of  service  lo  him  in  another  place,  is  not  the 
present  consideration ;  be  stands  now  at  the 
W  for  yonr  justice,  not  your  pity  ;  and  it  fully 
appears  in  proof,  that  he  was  an  accomplice 
with  Mahony  in  this  barbarous  murder,  as  laid 
*  ia  the  iodiolroeDt :  so  that  4ife  ought  to  go  for 
life  by  the  laws  of  God  and  man,  and  I  doubt 
Botin  the  least,  but  that  you  will  conscientiously 
dischaige  the  duty  you  owe  to  God  and  your 
country,  by  ffoing[  according  to  your  eridence, 
and  finding  the  prisoner  gmlty. 

.  Mr.  'Recorder.  Gentlemen  of  the  jury,  the 
prisoner  at  the  bar  stands  indicted  for  the  mur- 
der of  sir  John  Dineley  Croodere.  The  indict- 
ment charges,  that  the  deceased  was  strangled 
by  one  Matthew  Mahony,  and  that  the  prisoner 
was  present,  aiding  and  abetting  him  in  the 
iiu;t. 

To  support  this  charge,  the  prosecutors  have 
called  two  witocsMS,  Edward  Jones,  and  Mar- 

aret  his  wife.  Edward  Jones  says,  that  he 
Imi  IB  the  ni^t  between  the  18th  and  19th 
of  January  last,  m  the  Ruby  man  of  war,  in  the 
slop- room,  which  adjoins  to  the  purser's  cabbin ; 
where,  he  says,  the  decessed  was  confined.  He 
tells  you,  that  about  two  in  the  morning  he  was 
waked  by  his  wife,  and  heard  sir' John  crying 
out.  Here's  twen^  guineas,  take  it,  take  it; 
don't  murder  me;  must  1  die?  He  says,  sir 
John  ga?e  se?eral  kecks  with  his  throat  like  a 
man  expiring,  and  quickly  after  was  still.  He 
tells  you,  that  then  a  lignt  being  brought  into 
the  cabbin,  he  got  up  and  looked  through  a 
crevice  in  the  partition,  and  saw  the  prisoner  at 
the  bar  enga^  in  rifling-sir  John's  |pockets, 
Mahony  stimdmg  by  with  a  can<lle  in  his  hand. 
He  says,  that  sir  John  was  dead,  as  he  belie?es, 
when  the  prisoner  was  rifling  his  pockets ;  and 
from  what  he  observed  the  neit  mommg,  that 
ha  was  strangled. 

Maigaret  Jones  ia  something  fuller  in  her 
evidence,  as  to  some  oiroumstanoes  previous  to 
the  mucder ;  but  in  the  main,  agrees  with  her 
busband  touching  the  rifling  of  sir  John's 
pockets  afWr  he  was  dead.-  She  is  sure  Ma- 
hony hekl  the  candle,  and  that  another  person, 
whom  she  takes  to  be  the  prisoner  at  the  bar, 
was  rifling  his  podcets.  She  says,  she  had  not 
a  parHict  view  of  him ;  but-  by  bis  bulk,  and 
from  what  her  husband  then  told  her,  she  con- 
dHded  at  the  lime,  that  it  was  the  prisoner  at 
the  bar.  She  says  further,  that  when  Mahony 
and  that  other  person  vrent  out  of  the  cabbiny 
ahe  heard  Mahony  say.  Whither  shall  1  runF 
The  other  answered.  Follow  me,  my  boy.  And 
then  she  says,  she  knew  it  was  tne  prisoner 
made  that  answer  by  bis  voice.  She  says,  she 
knows  tlie  prisoner's  voice  perfectly  well,  hav- 
ingbeen  accpiainted  with  him  two  years,  n 

The  prosecutors  then  need  the  prisoner's  Ex- 
amination, which  contains  a  full  confesskm  of 
the  fact,  as  laid  in  the  indictment. 

You  have  heard,  gentlemen,  what  the  pri- 
poBer^aa  said  lo  this  charge i   headmitstfaal 
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he  went  into  the  purser's  cabbin,  but  says,  that 
being  much  in  liquor,  he  knows  notniBg  of . 
what  passed  there ;  and  denies  that  he  had  any 
concern  in  the  murder.  He  called  some  wit- 
nesses to  his  character ; '  and  I  must  observe  to 
you,  that  one  of  his  witnesses,  Daniel  Wellar, 
says,  that  the  prisoner's  voice  is  dlstingoishsble 
from  the  voices  of  all  the  men  in  the  ship. 
This  will  give  some  weight  to  Margaret  Jones's 
evidence,  tbst  she  knew  him  by  his  voice. 

And,  gentlemen,  upon  the  whole,  if  you  be- 
lieve the  evidence  for  the  king,  and  give  credit 
to  the  prisoner's  confession,  you  must  find  him 
guilty. 

Then  the  jury  withdrew,  to  consider  of 
their  verdict ;  and  after  a  short  space  returned 
again. 

CL  of  Arr.  Gentlemen,  answer  to  your 
names :  John  Nash. 

JohM  Naik.  Here.    [And  so  of  the  rest.] 

CL  of  Arr.  Gentlemen,  are  you  all  agreed  of 
your  verdict?— Jury.  Yes. 

CLqfArr.  Who  shall  say  for  you  ? 

Jury.  The  Foreman. 

CL  of  Arr.  Charles  White,  hold  up  tbj 
hand.  You  of  the  jury  look  upon  the  pn- 
soner ;  How  say  you  ?  U  Charles  White  Guilty 
of  the  felony  and  murder  whereof  he  stands  in* 
dieted,  or  Not  Gpilty  P— Jury.  Guilty. 

CL  of  Arr,  What  goods  or  chattels,  Isnds  or 
tenements,  had  he  at  the  time  of  the  said  felony 
and  murder  committed,  or  at  any  time  since, 
to  your  knowledge?— Jury.  None. 

CL  i^Arr.  Hearken  to  your  verdict,  as  the 
Court  hath  recorded  it :  Yod  say,  that  Charles 
White  b  Guilljr  of  the  felony  and  murder 
whereof  he  stands  indicted,  and  that  he  had  no 
|[oods  or  chattels,  lands  or  tenements  st  tha 
time  of  the  said  felony  and  murder  committed, 
or  at  any  time  since,  to  your  knowledge ;  and  so 
you  say  all. 

CI.  of  Arr.  Keeper,  Uke  Charles  White  the 
prisoner  from  the  bar,  and  look  to  him;  he 
stands  convicted  of  wilful  murder. 

On  Saturday  the  «8th  of  March  the  prisoners 
were  brought  again  to  the  bar,  in  order  to  re- 
ceive their  sentence ;  and  the  Court  proceeded 
thus: 

CL  of  Arr.  Cryer,  open  the  Court. 

Cryer.  Oyez,  Oyez,  Dyes  :*sll  manner  of 
persons  that  have  any  more  to  do  before  the 
king's  msjesty'sjustices  of  Oyer  and  Terminer, 
ana  general  gaol-delivery  for  this  city  and 
county,  and  were  adjoorned  over  to  this  time 
and  niaoe,  draw  near,  and  give  your  attendance. 

C«.  of  Arr.  Mr.  Recorder,  will  you  please 
that  the  prisonersshall  be  called  uptojadgment? 

Mr.  Aecorder.    Yes. 

CL  qfArr.  Keeper,  set  Matthew  Mahony, 
Samuel  Goodere,  and  Charles  White  to  the  bar  ; 
which  was  done. 

Mr.  Recorder .  Ask  them  what  they  can  say 
to  hinder  judgment. 

CL  of  Arr.  Matthew  Mahony,  bold  up  thy 
hand.    Tboo  bast  been  indicted  of  felony  and 
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■nudFT,  Umu  hui  bam  ibwtupoD  unigncd, 
ihoa  hut  pletdcd  tbaraunU  not  gniltj,  «Bd  for 
thy  trial,  ihua  hut  put  tfajrteir  upoa  God  ud 
thjr  couDtrjr,  whicb  eomurj  hmiu  fottiid  thee 
ffoilu  ;  what  hMt  thou  la  ny  for  tliyaelf,  whj 
the  Cuf  rt  (hoahl  net  prooMd  to  pre  jodgOMnt 
of  dNtli  npoa  ther,  and  ewwd  oucutieii  h- 
oordiDg;  lathe  lawT 

[He  offered  notfaiog,  but  b^fed  foe  time  to 
pK|iftre  faimtelf.] 

CLi^Arr.  Stmuel  Goadere,  hold  up  thy 
btad.  Thou  but  been  indicted  of  felony  *nd 
niurder,  ice  what  hwt  ihou  tu  ny  I*  &c. 

[He  offered  iwthiii;,  but  begged  »lao  for  tima 
to  prepare  Uiiudf.'] 

a.  >f  Arr.  Cbvie*  While,  hold  up  tbj 
hud.  Thou  hut  been  iadicled  of  Many  ■tM 
murder,  &c.  whit  hut  thou  w  uy  ?  be. 

[He  offered  Dothiog,  but  decUrcd  be  wM 
drawn  iolo  it,  and  bcnwl  for  trmniporiatiDD  for 
Hfe.] 

CI.  d/*  Arr.   Cryer,  make  prectamatioa  for 

Cryer,  Oyn ;  The  king'*  majeriy'i  joiticei 
■timitly  charge  anil  eoramand  all  maDiMr  of 
peraoni  to  keep  rilenee  whiiit  judgment  it 
gifiog,  upon  paiDof  impritanment. 


Hr.  lUcordtr.  SMDoel  Goodere,  Hatlliew 
Hahony,  Charle*  White,  and  Jane  WiHiama,* 
jou  bsfo  been  all  oonncled,  upon  very  foil 
eridence,  of  one  of  the  grealeat  crime*  human 
nature  ia  oapaUe  of;  ddibenle  and  wilful 
■nnrder.  A  crime,  which  in  all  asei,  and 
thningh  all  uatkiD*,  haih  baao  had  in  the 
highest  detcetaiion.  For  howerer  nankind 
have  differed  ia  other  maltera,  they  faaveheen 
ID  one  •eotimeni  eonceming  thi«  crime  and  the 
denwrita  of  it;  as  if  the^  had  been  all  wit- 
■enee  to  the  promulgattOD  of  the  precept, 
*'  Whoever  sheddelfa  maa'a  blood,  by  man 
aliall  hi*  blood  be  abed." 

But  ibia  crime,  greet  u  it  is,  ia  capable  of  i«- 
eeial  ^nraTalioiis,  arinng  ftom  tM  cironm- 
ataocea  which  attend  it. 

To  lay  violent  faandi  upon  a  penon  who 
never  gave  bia  mnrderer  tbe  leaat  offence, 
wbom  perhaps  henever  aaw  till  the  moment  he 
wa*  marked  oot  for  execution ;  and  to  do  thii 
for  hire,  the wa  ■■■.-- 


...  .  iajKarto  him  by ibetiea 

of  blood  or  fnendtbip  ? 

It iatruc,murdenof thifliund  are  not  very 
fi«quent ;  and  leu  ao  in  thia  natiou  than  in  any 
Mher.    But  in  the  caae  in  which  three  of  yon 
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_.aiid  bia  only  brMbei;ud4Dg  a  _ 
ling  the  mnnter.  i  om}'  aay  thna  mucb,  be- 
canae  your  country  baih  npoa  fuU  avidano* 
found  it  ao. 

1  will  carry  Iheae  tefleetiftta'  m»  fiutfcer:  I 
chooae  to  leava  that  part  u  jonr  awa  aatiaua 
ooneiileratiua. 

I  hope  I  need  not  petaoada  you  la  emplajr 
the  time  yon  have  to  live,  in  ""^ViHg  yotir 
peace  with  God :  1  hope,  1  aay,  that  a  senae  of 
your  own  condition  haih  already  pW  you  nnoo 
that  work.  Aod  pray  ilont  aider  yotinHvaa 
lobe  diverted  from  it  by  tbe  hope  orn^ecialion 
of  mercy  from  the  crown.  Uia  myealy'adto- 
poaitioD  to  mercy  i*  great;  but  bia  lav*  if 
juaiiee,  andhii  love  lohia  people iaatillgreatar. 
And  becauM  I  would  not  miwad  yoo,  DOT  have 
you  deceive  youraelrea,  in  a  caae  of  thia  iiK- 
portaoce,  I  think  it  my  duty  to  deal  fiecly  w^ 

I  do  not  aee  what  raom  any  of  yon  have  la 


in  thi*  affair,  what  have  you  pleaded  in  mit>g»> 
tioD  of  your  crime?  One  nya,  ha  is  a  poor 
pressed  servant;  and  the  other,  that  ha  waa 
drunk  when  the  fact  waa  commiUed.  Neither 
of  thoM  excnaea  can  avail  yoo.  You  both  nn- 
denook  the  murder  for  hire,  rifled  tbe  gentle* 
man'a  pockets,  and  ibared  Ihe  plunder  between 
you. 

Vna  boil,  prrhapa,  no  dedgn  upon  the  ged> 
llemiu'a  life,  till  uaar  the  time  of  encMwn.' 
Tttia  ia  no  exciue.  It  abewa  you  were  ready 
loihed  innocent  blood  at  the  fiisl  caU :  llMt 
you  yielded  to  the  first  temptalioo.  And  if 
urunkenneiBi  could  be  admitted  u  an  eKcose 
fur  crimes  of  thia  nature,  Ibia  wonld  be  no 
world  then  of  virtue  aad  aolwiety. 

You,  Sir,  who  have  been  the  principal  actor  in 
tbii  affair,  what  have  you  aAnd  for  yooraalf  f 

Yon  admit,  that  yoo  emploTed  a  Dumber  of 
people  to  aeiao  your  brMher,  Mfe  in  tba  beart 
of  the  city,  and  u  Ihe  face  of  the  sun,  and  ts 
carry  him  on  board  the  ship  of  which  yoo  bad 
then  the  command.  This  la  too  evident  to  bn 
denied,  and  for  that  reason  only,  1  fear  il  is  ad- 
mitted. 

To  give  some  ccdoor  to  thia  uapatalleled 
outrage,  yoo  aay,  that  your  brother  wu  dia- 
tracied,  and  that  yon  took  biia  on  board  in  or> 
der  to  put  him  under  coaflaetueHi.  Admitting 
that  yoar  bralher  wu  diatraetad,  waa  the  phea 
yon  carried  him  to,  or  the  banda  iMa  wUali 
you  committed  him,  or  the  ticatmeat  which  hn 
met  with  from  them  before  ha  waa  got  ibaagj 
tbe  barge,  at  all  ptopar  for  hia'caac,  or  fit  for  n 
brother  to  think  off 

You  called  Hra.  Gelhina  to  provo.  tbat  ll»- 
bony  vru  to  have  had  it.  a  iMnlh  for  kaUoy 
after  hiro  at  her  booae,  gi.- — ~-™i— — *«J— 
ofHahooy.    Bat,  had  tl 
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very  man  who  now  appotri  to  hare  murdered 
him?  *^*^ 

Indeed,  yoQ  ha? e  denied  all  concern  In  the 
murder,  or  the  lettt  knowledge  of  it  Bnt  it 
hath  been  pro? ed  by  three  witnenei,  that  you 
were  in  the  cock-pit  while  the  murder  waa 
committing,  and  might  hafe  heard  the  noiae 
and  struggle  in  the  cabbin,  the  cry  of  murder, 
and  your  brother's  dying  groans,  as  well  as 
they  did. 

Nay,  two  of  them  are  positiTe,  that  you  stood 
centind  at  the  door,  with  a  drawn  cutlas  in 
your  hand,  while  the  fact  was  committing. 
One  of  them  says  that  you  deli? ered  a  candle 
into  the  cabbiu,  after  the  cry  of  murder  ceased ; 
and  that  vou,  soon  after,  locked  the  door,  and 
took  the  key  with  vou.  And  it  is  agreed  on  all 
hands,  titat  when  the  door  was  opened  the  next 
morning,  your  brother  was  found  there  mur- 
dered. 

Those  facts,  with  other  circumstances,  are 
strong  and  pregnant  proofs  of  your  concern  in 
the  mnrder ;  unless  the  credit  of  the  witnesses 
could  be  impeached,  which  you  hare  not  at- 
Xeropted  to  do. 

It  was  charged  as  a  circumstance  against 
yon,  that  after  the  fact  was  commitled,  Mahony 
and  White  were  sent  ashore  by  yon.  This  like- 
wise you  denied.  But  it  came  out  of  the  mouth 
of  a  witness  called  by  yourself,  thai  they  went 
op  in  the  yawl  by  lea? e  from  vou. 

I  hare  nothing  more  to  do,  before  I  proceed 
to  that  which  the  doty  of  my  place  obliges  me 


to;  than  to  exhort  yon  all  to  make  your  peac* 
with  God  by  a  serious  and  hearty  repentance^ 
Hia  mercy  » infinite,  and  to  that  we  must  leave 
yoo.    For  the  judgment  of  this  Conrt  n, 

*  That  yoo,  Samuel  Goodere,  Matthew  I^Ia^ 
hony«Charlea  White,  and  Jane  Williams,  go 
from  hence  to  the  prison  from  whence  yon 
came ;  and  firom  thence  you  shall  be  led  to 
the  place  of  execution,  where  you  shaU  se* 
f  erally  be  hanged  by  the  neck  tilt  you  shall 
he  dead.  And  the  Lord  hare  mercy  on  yotir 
soub.' 

Then  the  keeper  carried  away  the  prisoners 
to  the  gaol,  to  be  reaerred  till  their  execution. 

On  Wednesday  the  15th  of  April  following, 
the  prisoners  Matthew  Mahony,  Samuel  Gon4- 
ere,  and  Charles  White,  were  executed  at 
Bristol,  according  to  the  sentence  pronounced 
against  them.  They  all  confessed  the  iact. 
The  body  of  Mahony  is  hung  in  chains  near 
the  place  where  the  horrid  fact  was  coromitledb 

At  the  same  Court  Charlea  Bryan,  Edward 
M*Daniel,  and  William  Hammon,  were  in« 
dieted,  tried  and  conrksted,  for  a  misdemeanor, 
in  forcibly  assisting  and  seizing  sir  John  in  the 
parish  of  St.  Augnstine,  in  the  said  city  and 
county,  and  carrying  him  en  board  the  narge 
belonging  to  the  Ruby  man  of  war ;  and  were 
fined  40s.  each,  to  be  imprisoned  for  one  year, 
and  then  each  to  give  security  for  his  good  be- 
haviour for  one  year  more. 


502.  The  Trial  of  James  Anneslet*  and  Joseph  Redding,  at  the 
Sessions-House,  in  the  Old-Bailey,  before  tlie  Right  Hon, 
George  Heathcote,  esq.  Lord  Mayor  of  the  City  of  London^ 
the  Hon.  Mr.  Justice  Parker,  the  Hon.  Mr.  Justice  Wright, 
Sir  John  Strange,  knt  Recorder,  Mr.  Serjeant  Urlin,  and 
others  of  his  Majesly*s  Justices  of  Oyer  and  Terminer  for  the 
City  of  London,  and  Justices  of  Gaol-Delivery  of  Newgate, 
holden  for  the  said  City,  and  County  of  Middlesex,  on  Thurs- 
day, the  15  th  of  July,  for  the  Murder  of  Thomas  Eggltstone: 
15  George  H.  a.  v.  1742. 


On  Friday,  the  4lh  day  of  Jane,  174S,  Mr. 
Anneiley  (being  brought  up  by  the  keeper  uf 
New  Priaon),  and  Joaeph  Redding  (having 
annrenderad  nimaelf  to  take  hia  trial,  pnraoant 
to  notice  given  to  the  proaecotov'a  aolicilor) 
were,  upon  applicatioii  to  the  Court,  'm  re- 

'  *  Thia  ii  the  peraon  that  claimed  the  title 
and  estate  of  the  earlof  Anglesea;  and  bad  the 
Trial  in  Ireland,  relating  to  part  of  the  latter, 
in  November,  1T4S,  and  recovered  it,  *  Former 
Edithm, 


ipeet  of  the  quality  daimed  by  Mr.  Aimcaleyi 
aet  within  the  bar. 

Proelanoation  being  made  for  ailence. 

Cierk  €f  the  Arrmifm.  iamea  Aanesley^ 
koM  np  your  band.  (Wkicfb  he  did.)  Joaeph 
Redding,  hold  up  your  band.   (Which  he  did.) 

You  stand  indicted  in  the  county  of  Middle- 
aex,  by  the  names  of  Jamea  Annealey,  late  of 
Staines,  in  the  county  of  Middlesex,  ubourer, 
and  Joaeph  Redding,  bite  of  the  same,  labourer : 
fbr  that  you,  not  biding  God  before  your  ejei, 
b«t,b9Bg  moMd  and  sednoed  kf  the  mstigfiiien 
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et  tbe  de? il,  on  tbe  lit  day  of  May,  in  the  16tb 
year  of  bis  preaeot  niiyesly't  rei^,  with  force 
and  arms  at  tlie  pariah  aforesaid,  in  the  oounty 
aforesaid,  in  and  upon  one  Thomas  Ei^grleslone, 
in  tlie  peace  of  God,  and  our  said  lord  the  kin^f , 
then  and.  there  beinj,  feloniously,  wilfully, 
and  of  your  malice  arorethou^ht,  did  make  an 
assault ;  and  that  yon  the  said  James  Annesley , 
with  a  certain  jgfun  of  the  ?alue  of  5i.  then  and 
there,  beinff  charged  with  (mwder  and  leaden 
shot,  whieb  gun  you  the  said  James  then  and 
there  had,  and  held  in  both  your  hands  to 
and  a^nunst  the  said  Thomas  Egglestone,  then 
and  there,  feloniously,  wilfully,  and  of  your 
malice  aforethought,  did  discharge  and  shoot 
off;  you  the  said  James  Annesley,  then  and 
there,  well  knowing  the  said  gun  to  hate  been 
charged  as  aforesaid  ;  and  you  the  said  James 
Annesley,  with  the  leaden  shot  aforesaid,  then 
and  there  discharged  and  shot  nut  of  the  said 
gun,  by  force  of  tne  gun- powder  as  aforesaid, 
him  the  said  Timmas  Egglestone,  in  and  upon 
the  left  side  of  the  belly  of  the  Kaid  Thomas, 
then  and  there,  fclouiontly,  wilfully,  and  of 
your  malice  aforethought,  did  strike  and  |ie- 
netratc,  giving  to  him  Uie  said  Thomas  Eggle- 
stone then  and  there,  with  the  said  leaden  shot 
80  as  aforesaid  discharged  and  shot,  in  and  upon 
tlie  left  side  of  the  bdly  of  the  said  Thomas 
Egglestone  one  mortal  wound,  of  the  hreailtb 
of  one  inch,  and  of  the  depth  of  four  inches,  of 
which  »aid  mortal  wound  tlie  aforesaid  Tht»mas 
Efifglestone  then  and  there  instantly  died ;  and 
that  you  the  said  Joseph  Redding,  at  ilie  time 
of  committing  of  the  felony  and  murder  afore- 
said, feloniously,  wilfully,  and  of  your  malice 
aforethought,  was  present,  aidinf^,  abetting, 
assisting,  comforting,  and  maintaiumg  the  said 
James  Anueslev  to  kill  and  murder  the  afore- 
said Thomas  kgglestone  in  form  af^ircsaid; 
and  so  you  the  said  James  Annesley  and  Jo- 
seph lU'dding,  him  the  aforesaid  I'homas 
Eiqi^lestone  in  manner  and  form  aforesaid,  fe- 
loiiioiisty,  wilfully,  and  of  your  malice  afore- 
thought, did  kill  and  murder,  against  the  peace 
of  our  lord  the  king,  his  crown  and  dignity. 

How  sav  you,  James  Annesley,  are  you 
Guilty  of  tnisfeloiiy  and  murder  whereof  you 
stand  indicted,  or  Not  Guilty  ? 

Annettey.  My  lord,  I  observe  that  I  am  in- 
dicted by  the  name  of  James  Annesley,  la- 
bourer, the  lowest  addition  my  enemies  could 
possibly  make  use  of;  but  though  1  claim  to  be 
earl  of  Anglesea,  and  a  peer  of  this  realm,  1 
submit  to  plead  Not  Guiltv  to  this  indictment, 
and  put  myself  immediately  upon  my  country, 
conscious  of  my  own  innocence,  and  impatient 
to  be  acquitted  even  of  the  imputation  of  a 
crime  so  unbecoming  the  dignity  I  claim. 

Clerk.  How  say  you,  Joseph  Redding,  are 
you  Guilty  of  this  felony  and  murder  whereof 
you  stand  indicted,  or  Not  Guilty  ? 

Redding,    Not  Guilty. 

CUrk.    Culprit,  how  will  you  be  tried  t 

Redding,  By  Gud  and  my  country. 

Ckrk.  James  Annesley,  Uokl  up  your  band. 
Joseph  Redding,  hold   up  your  fayiuid ;  jou 


•tand  likewise  chaiged,  qoqd  thgcownar'a  ib- 
qnisition,by  the  names  of  James  Annesley,  la|e 
of  the  parish  of  Stawet,  in  tba  oounnr  or  Mid- 
dlesex, gent,  and  Joseph  Redding,  ofthe  parah 
and  county  aforesaid,  yeoman ;  for  that  ^oa  on 
the  1st  day  of  May,  in  the  year  aforeaaidt  God 
not  havmg  before  your  eyes,  bnt  being  moved 
and  seduced  by  tbe  instigation  of  tbe  dmril,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  Thomas  Enl*" 
stone,  in  the  peace  of  God,  and  our  saM  lord 
the  king,  then  and  there  being,  fekraknisl^y 
wilfully,  and  of  your  malice  aforethought,  did 
make  an  assault ;  and  that  you  the  said  James 
Aunesley,  a  certain  gun,  of  the  value  of  5i. 
then  and  there  charged  with  gunpowder  and 
small  leaden  shot,  at  and  against  the  aforesaid 
Tliomas  Egglestone,  feloniously,  wilfally,  and 
of  your  mahce  aforethought,  diddiacharffe  and 
shoot  off,  and  him  the  said  Tbomas  Eggfestone 
with  the  said  small  leaden  shot  out  of  tbe  said 
gun,  by  force  ofthe  said  gunpowder  discharged 
as  aforesaid,  in  and  upon  the  left  side  of  the  belly 
of  liim  the  said  Thomas  Egglestone,  near  tli« 
hip-bone,  then  and  there  feloniously,  wilfully^ 
and  of  your  malice  aforethought  did  strike,  giv- 
ing unto  him  the  said  Thomas  Egglestone,  theB 
and  there,  with  tbe  small  shot  alorasaid,  so  as 
aforesaid  discharged,  in  and  upon  the  said  left 
side  ofthe  belly  of  bitn  the  said  Thomas  Eggle- 
stone, near  the'  hip-bone,  one  mortal  woiud  of 
the  breadth  of  two  inches,  and  the  depth  often 
inches,  of  which  said  mortal  wouml  he  the  said 
Thniuss  Egglestone  then  and  there  instantly 
died ;  and  for  that  you  tbe  said  Joseph  Retf- 
ding,  at  the  time  of  the  felony  and  murder 
aforesaid,  in  form  aforesaid  done  and  commit- 
ted, feloniously,  wilfully,  and  of  your  malice 
aforethought,  was  present,  aiding,  abetting,  as- 
sisting, comforting,  and  maintaining  the  said 
James  Annesley,  him  the  said  Thomas  Eggle- 
stone, in  form  aforesaid,  to  kill  and  murder ; 
and  so  yon  the  said  James  Annesley  and  Jo- 
seph Red<ling,  the  said  Thomas  Egglestone,  in 
manner  and  form  aforesaid,  fdoniously,  wil- 
fully, and  of  your  malice  aforethought,  did  kill 
and  II I  order,  against  the  peace  of  our  said  lord 
tbe  king,  his  crewn  and  dignity. 

How  say  you,  James  Annesley,  are  yon 
Guilty  of  this  feJony  and  murder,  or  Not 
Guilty  P— w^nraei/ey.  Not  Guilty. 

Clerk,    Culprit,  how  will  you  be  tried  ? 

JuMsley,    By  God  and  my  country. 

Clerk.  How  say  you,  Joaeph  Redding,  are 
vou  Guilty  of  the  sai^d  felony  and  murder,  or 
Not  Guilty  l^HeJding.  Not  Guilty. 

Clerk.   Colprit,  how  will  you  be  tried  ? 

Redding.   By  God  and  my  country. 

Clerk.  James  Annesley,  bold  up  your  hand. 
You  stand  also  indicteil  in  the  county  of  Mid- 
dlesex, by  tbe  name  of  Jamea  Anneaiey,  late  of 
the  parish  of  Staines,  in  the  county  of  Middle- 
aex,  hdmurer ;  for  that  you,  not  regarding  the 
laws  and  statutes  of  this  realm,  nor  tlie  paioe 
and  penaltips  therein  contained,  after  tbe  first 
day  of  June,  1793,  to  wit,  the  tlrstday  of  Hay, 
in  the  15th  year  of  tbe  reign  of  our  sofcreige 


1097J  f(>r  the  MurAr  of  Thmat  Eggkttone.  A.  D.  1742. 


[lOBB 


loitl  George  tbe  seeoud,  oow  king  of*  Great  Bri- 
tain, &€.  with  force  ami  armfl  at  the  parisli 
aforesaid,  in  tbe  connty  aforesaid,  with  a  cer- 
tain gun  loaded  with  gnnpowder  and  leaden 
shot,  which  you  in  both  your  hands,  then  and 
there  had  and  held,  wilfully,  tnalicionsW  and 
feloniously,  did  shoot  at  one  Thomas  Eggle- 
stone,  against  tbe  form  of  the  statute  in  soch 
case  made  and  provided,  and  against  the  peace 
of  our  lord  tbe  king,  his  crown  and  dignity. 


hafe  been  arraigned,  and  thereunto  pleadcil 
Not  Guilty,  and  for  their  trial  haTe  put  them- 
self ea  upon  their  country,  which  country  you 
are :  your  charge  is  to  enquire,  &c. 


Mr.  Brown,  My  lord,  and  you  gentlemen 
of  tbe  jury,  this  is  an  indictment  for  murder. 
The  indictment  sets  forth  that  James  Annesley 
and  Joseph  Redding  did  make  an  assault  wita 
a  gun  on  the  body  of  one  Thomas  Egsjestooe; 

Guilty  of  tBis  felony  whereof  y<m  stand  mJict-    ^^„,^  Epjlestone,  and  did  make  a  wound 

on  tbe  left  side  of  the  belly  of  the  said  Thomas 
Egglestone,  of  which  he  instantly  died ;  and 
that  the  said  Joseph  Redding  was  aiding  and 
assisting  the  said  James  Annesl^  to  murder 
the  saia  Thomas  Egglestone.  Gentlemen,  if 
we  proTS  our  charge,  1  hope  you  will  find  tbe 
prisoners  Guilty. 


ed,  or  Not  Guilty  ?-^Anne$ley.  Not  Guilty, 
Clerk,  Culprit,  how  will  you  be  tried? 
Anne$ley.  By  God  and  my  country. 
CUrk.    Qod  send  you  a  good  deli? erance. 


The  defendsnts  being  thus  arraigned,  the 
Court  thought  the  day  too  far  spent  to  proceed 
to  a  trial  ofso  much  expectation,  and  therefore 
ordered  it  to  come  on  the  next  morning ;  but 
the  counsel  for  the  prosecutor  alleging  they 
could  not  attend  tho  next  day,  and  desiring  to 
put  off  the  trial  to  this  present  sessions,  tbe 
Court  were  pleased  to  indulge  them,  u]»on  their 
consenting  tnat  tbe  defendants  should  be  ad- 
mitted to  bail.  » 

Whereupon  Mr.  Annesley  was  ordered  to 
gWe  four  sureties  in  250/.  each,  and  Joseph 
Redding  four  in  50/.  each ;  and  this  being  done 
in  Court,  they  were  both  immediately  set  at 
liberty. 

On  Wednesday,  tbe  14tb  day  of  July,  1742, 
the  prosecutor's  counsel  moved,  that  tbe  trial 
might  come  on  the  next  day,  which,  by  con- 
sent of  the  defendant's  sohcitor,  was  ordered 
accordingly  ;  notwithstanding  which,  tbe  next 
day,  when  the  two  defendants  bad  surrendered 
themselfes,  and  were  ready  with  their  wit- 
nessea,  the  prosecutor  moredto  put  the  trial  off 
for  another  day ;  but  not  alleging  any  sofii- 
cient  reason  for  the  delay,  the  Court  were 
pleased  to  direct  the  trial  to  go  on. 

Accordingly  the  diifendant^  were  again  ar- 
raigned, and  pleadSI  as  at  the  last  sessions,  and 
there  being  no  challenges  to  the  jury, 

The  folfowing  gentlemen  were  impannelled 
and  sworn : 

JCRT. 


Walter  Lee, 
John  Descliamps, 
John  Reynolds, 
Wm.  Lewis, 
Francis  Rawlins, 
John  Sandwich, 


Robert  Harrop, 
Wm.  Duck, 
Wm.  Boucher, 
Edmund  Stowell, 
Tho.  Whitehead, 
Francis  Tredgold. 


CrifT,  If  any  one  can  inform  my  lords  the 
king's  jnstices,  See. 

Clerk,  James  Annesley,  hold  up  your  hand. 

Joseph  Redding,  hold  up  your  hand. 

You  of  the  jury,  look  upon  tbe  prisoners, 
and  hearken  to  their  charge. 

They  stand  indicted  by  the  names  of  James 
Annesley,  late  of  Staines,  in  the  county  of  Mid- 
dlesex, labourer,  and  Joseph  Redding  of  the 
same,  labourer ;  for  that  they,  Sec.  (aik  ib  the 
iadictmenti),  and  upon  Uiets  indtctmeDts  they 


Serj.  Capper,  Gentlemen,  tbe  prisoners 
stand  indicted  for  tbe  murder  of  Thomas  ]^« 
glestone ;  James  Annesley  was  tbe  person  who 
killed  tbe  said  Thomas  Egglestone,  and  Joseph 
Redding  he  was  aiding,  abetting  and  assisting^ 
in  the  murder,  and  so  they  are  both  guilty  of 
felony  and  mnnler.  And,  gentlemen,  there  is 
an  act  of  parliament  made  in  the  9th  year  of 
bis  late  majesty  king  George  1,  that  if  any 

Kerson  does  wilfully  shoot  at  another,  it  is  fe* 
>ny  without  benefit  of  clergy.  Gentlemen, 
the  case  is  thus :  On  Saturday  the  first  of  May, 
Thomas  Egglestone,  the  deceased,  and  his  son 
were  going  to  fish,  at  a  place  called  tbe  Moor, 
near  Staines ;  they  had  a  casting- net,  and 
there  was  a- string  which  belongs  tf»  the  net, 
and  this  string  wss  about  tbe  deceased's  right 
arm :  they  were  fishing  in  a  meadow  belong-* 
ing  to  one  Sylve«iter ;  and  as  they  were  fishin|^ 
towards  the  north  of  the  enclosure,  tbe  de* 
ceased,  seeing  the  prisoners,  slop|>ed,  and  went 
back  again ;  and  as  they  were  goinff  back 
again,  mstantly  came  up  the  prisrmer,  Joseph 
Redding,  and  seised  the  deceased  by  the 
shoulder,  and  demanded  the  net ;  but  the  de* 
ceased  cast  the  net  into  the  rifcr,  which  was 
on  his  right  hand ;  then  came  up  the  other 
prisoner,  Annesley,  with  a  gnn  in  his  hand, 
and  swore  at  the  deceased,  and  said,  Daroa 
yoi>,  surrender,  or  you  are  a  dead  man :    he 

Cinted  the  gfun  immediately  towards  his  side, 
fore  a  word  of  reply,  and  shot  him ;  the 
force  of  the  powder  dro? e  tbe  shot  and  some  of 
the  deceased's  coat  into  his  body ;  he  clapped 
bis  hand  to  his  side,  and  said.  You  ro^ue, 
what  hafe  you  done  ?  dropped  down,  and  died 
immediately :  then  John  Egglestone,  the  son, 
took  a  knife  out  of  his  pocket  to  cut  the  string 
of  the  net;  upon  whicti  the  prisoner  Annesley 
turned  tbe  butt  end  of  tbe  gun,  and  said  to  him, 
YoQ  rogue,  1  will  knock  your  head  off;  to 
aroid  whioh  young  Egglestone  jumped  into 
the  water,  breast-high,  and  cut  the  string  of 
the  net,  and  dragged  it  to  the  other  side  of  the 
water,  and  cried  out  his  father  was  murdered. 
There  were  tlu-ee  persons,  Fisher,  Bettesworth 
and  Bowles,  wbo  could  see  what  was  done ; 
t  1 
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Uiey  wert  on  (he  other  lidt  of  the  rivcTi  aboat 
1(K>  yarde  from  the  pUee  where  the  eoddent 
huppcned;  they  heard  a  gan  Ared,  and  tlie 
youDg^  nan  cry  out  that  hu  father  wai  killed ; 
and  when  tliey  came  to  the  rifer-side,  he  had 
drained  tbe  net  out  of  the  ri? er ;  upon  this 
they  croeaed  o? er,  and  found  the  man  dead,  or 
00  bad  that  he  oould  not  lire,  and  thereupon 
directed  the  ion  to  ^  and  fetch  Mr.  Cole,  a 
mrgeon  at  Stainea :  he  went  accordingly  to 
Mr.  Cole,  and  dearcd  him  to  come  along  witii 
him,  for  bia  fiuber  was  shot,  and  he  beUoYed 
he  was  dead.  Why,  says  Mr.  Cole,  if  he  b 
dead,  it  does  not  signify  my  coming ;  1  can  do 
him  no  good :  so  then  the  yonng  man  went  to 
Mr.  Rossel,  a  constable  at  Staines.  But  1 
should  tell  you,  gentlemen,  that  as  soon  as  the 
prisoners  saw  these  three  persons,  Fisher, 
Bettesworth  and  Bowles,  coming  towards  the 
rifer,  they  ran  away.  Afterwards  Russel,  tbe 
constable,  and  some  other  persons  coming  up, 
they  thought  proper  to  pursue  tbe  murderers : 
accordingly  they  went  to  a  farm-bouse,  where 
Annesley  and  Redding  used  sometimes  to 
lodce,  and  there  they  found  Anneslev,  and  ap- 

Ersibended  him,  and  sent  him  to  tlie  round- 
ouse  at  Staines:  Redding  could  ncfer  be 
found  ;  but  be  has  surrendered  himself  since, 
in  order  to  take  his  trial.  The  prisoner  Anncs- 
ley  was  carried  before  a  justice  of  tbe  peace,  I 
think  sir  Thomas  Reynell ;  he  was  carried  to 
Hounslow,  and  from  thence  to  Lalehani ;  what 
that  examination  was,  1  cannot  lell.  They 
made  application  to  tiiis  young  man  to  be  fa- 
▼onraUe,  and  not  to  carry  on  the  prosecution : 
says  be,  Gentlemen,  1  will  not  sell  my  father's 
blood.  This,  gentlemen,  is  tbe  nature  of  tbe 
caw ;  and  if  we  prove  our  chaige,  that  they 
bare  been  guilty  of  murder,  gentlemen,  you 
will  fiod  them  Guilty. 

JiAn  EfjgUttone  sworn. 
Seij.  Capper.  Give  an  account  of  what  you 
know  of  thb  nuitter,  and  speak  the  truth. 
/.  Eggiatone.  An't  please  you,  my  lord,  on 

Saturday  the  Brst  of  May 

Sen.  Capper,  Sneak  slow  and  deliberately, 
thai  the  Court  and  tne  jury  may  hear  you. 

J.  EggUttone,  An't  please  you,  my  lord,  on 
Saturday  tbe  6rst  of  May  last,  I  and  my  father 
were  goingr  up  Staines  river,  to  catch  a  disb  of 
fish  in  Staines  moor,  in  tbe  parish  of  Staines, 
with  a  casting-net ;  we  fished  all  tbe  way  up, 
till  we  came  to  this  ground. 

Serj.  Capper.  In  whose  poascHion  was  the 
ground? 

J.  Eggiatone,  It  was  one  Mr.  Samuel  Syl- 
▼eatei's  meadow ;  we  were  turning  back 
again,  an't  please  yon,  my  lord,  in  order  to.gu 
home ;  my  father,  he  carried  tbe  net  upon  bis 
arm,  and  tne  string  was  fastened  to  bis  arm. 

Serj.  Canper,  Well,  as  you  were  coming 
hack  from  mhing,  what  happened  then  ? 

J.  EggUstone^  By  that  time  we  had  got 
half-way  in  tbt  meacfow,  we  saw  Joseiih  Red- 
ding anil  Mr.  Anneslev  running,  ano  Joseph 
Redding  out- run  Mr.  Xnnesley,  and  came  up 
to  my  fntber  fint. 


Sen.  Gapjier.  When  they  came  up,  what 
IS  tba  6rst  thing  they  did  r 
J.  Eggiaione.    Reading  took  my  father  by 
the  collar,  and  demanded  fiie  net,  and  he  re* 
fused  to  deliver  the  net. 

Omrt,    Did  yon  aee  him  take  him  by  th* 
collar  ?— J.  Eggieiiome,  Yea,  my  lord. 

Serj.  Capper.  What  becameof  tbe  nctaflfe^> 
wanlsf 

J.  EggUtione.  My  father  threw  it  into  the 
river. 

Serj.  Capper.  How  far  were  you  from  Iht 
river  then  r 

I  J.  Eggletlone.  I  was  about  two  yards  frooi 
the  river.  Afler  tbe  net  was  thrown  into  the 
river,  Annesley  came  up  with  his  gan,  nod 
swore,  Gwl  damn  your  blood,  deliver  your  net, 
or  you  are  a  dead  man  ;  and  be  fired  off  befbie 
he  received  any  answer  from  my  father. 

Serj.  Capper.  In  what  manner  did  Annesley 
hold  his  gun  ? 

J.  Eggleitone.  In  this  manner.  [Pointing 
the  gun  strai((ht  forward,  holdiug  it  about 
breast-high,  stooping  a  little.] 

Serj.  Capper,  How  near  was  the  gun  1^ 
your  lather  when  he  fired  it  ? 

J.  EggUttone.  It  was  close  to  my  father^ 
side ;  be  put  tbe  gun  between  Rcddinf[^  and  my 
father,  and  shot  directly  into  bis  left  side,  heve^ 
(holding  his  band  to  his  hip)  he  had  a  plala 
button  there,  which  was  bruised  to  pieces  { 
then  my  father  said.  Yon  rogue,  what  have 
you  done  P  1  am  a  dead  man ;  and  «iroppid 
immediately. 

Serj.  Capper.  What  did  Annesley  say  be- 
fore he  Ared  ? 

J.  Eggleitone.  He  swore,  if  he  did  not  ile« 
liver  the  net,  he  was  a  dead  man ;  and  IhMi 
fired  immediately. 

Serj.  Capper.  What  did  you  do  afler  yoa 
heard  your  father  say  he  was  a  dead  man  ? 

J.  EggUttone.  i  took  a  knite  out  of  my 
pocket  to  cut  the  string  of  the  net :  and  Anoes- 
ley  said.  You  rogue,  1  will  knock  ont  your 
brains  too ;  and  held  up  the  butt  end  or  his 
gun ;  u|Min  that  I  juinpc«l  into  the  stream,  and 
cut  the  string,  and  drew  tbe  net  orer  to  the 
other  side  of  the  river :  then  says  Annctler, 
Tbe  roffue  hait  got  tbe  net,  let  us  go  on  tne 
other  side  uAer  him. 

Serj.  Gapper.  Who  did  you  see  when  ym 
came  on  the  other  side  of  the  river  ? 

J.  Efglettone.    I  saw  John  Bettesworth/ 
John  Fiiher,  and  John  Bowles :  and  when  An« 
nesley  and  Redding  saw  these  ttiree  men^  they 
ran  away  directly.  **' 

Serj.  Capper,  How  near  were  Bettesworlli, 
Fisher  and  Bowles  to  you,  before  Annesley  and 
Redding  ran  away. 

/.  EggUttone.   As  soen  as  i  got  on  the  other 
side  of  tbe  river,  they  saw  these  threcr  men 
coming,  and  then  they  ran  away ;  and  BttlE»» 
worth,  Fisher,  and  Bowles,  came  throngfa  iht' 
river  to  the  side  where  my  father  lay  dead;' 
Ibey  came  from  one  side  to  the  other. 
Sen.  Capper.  What  diil  yon  do  then? 
J,  Eggiettime.  They  bidme  get  a^oigcon; 
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SO  I  went  to  oae  CbarloB  Cole,  a  flotgeon  at 
Suioes.  '  « 

8erj.  Gapper,  When  .yoo  came  to  Staioes, 
4id  you  meel  with  Cole  ? 

X  EggUittme,  Yes ;  and  I  told  him  my 
father  was  shot,  and  I  believed  he  was  dead,  or 
dying;  but  he  never  eame  near  my  father; 
then  1  went  to  Russel  the  constable,  and  he 
took  some  townsmen  with  him,  and  went  to  old 
Mr.  Bedding's  bouse  at  Yeovenev  farm,  to 
search  for  the  man  that  killed  my  uther ;  we 
beset  the  house  all  round,  and  found  James  An- 
nesley  hid  up  in  a  comer. 

Serj.  Gapper.  How  long  were  yon  there 
before  he  was  found? 

J.  EggleMiane.  1  was  there  about  ^  quarter  of 
an  hour,  or  a  little  more. 
'  8eri.  Gapptr.   Were  yoo  present  thenF 

J.  Kgglutont.  Yes,  I  was  there  all  the  time : 
then,  an't  please  you,  my  lord,  they  pulled  bim 
down. 

Sen.  Gapper,  Where  was  be  hid  P 

J.  Egglestone.  He  was  hid  in  a  place  which 
b  fife  or  six  foot  from  the  ground,  where  they 
put  old  iron,  and  any  sort  of  lumber :  it  is  a 
boarded  place  or  room  o?er  the  wash-house ; 
•  place  where  the  woman  makes  medicines  for 
iore  eyes. 

Court,   Was  there  a  chimney  in  it  P 

J.  Egglestone,  I  do  not  know. 

8erj.  Gapper,  Was  be  standing  up  or  Iving 
down ;  or  now  was  be,  when  be  was  found  ? 

J,  Egglestone,  I  do  not  know ;  for  1  did  not 
8^  him  till  be  was  pulled  down :  he  was  car- 
ried in  a  chair  into  the  yard,  and  sat  there 
about  a  quarter  of  an  hour,  and  then  was  put 
into  the  cart  that  brought  op  my  father,  and 
was  carried  to  the  round -house  at  Staines. 

Qerj.  Gapper,  This  is  all  you  know ;  is  it 
not? 

J,  Egglestone,  An't  please  you,  my  lord,  I 
can  tell  you  a  great  deal  more. 

Seri.  Gapper,  Who  pulled  him  down  ? 

J.  Egglestone,  1  do  not  know. 

Set).  Gapper.  Was  tbia  wound  tbej>oeasion 
of  your  father's  death  ? 

J.  Eggkttone,    Yes,  it  was. 

Seg.  Gapper,  Go  on ;  you  say  you  ha?e 
fiber  things  to  say. 
^  J.  EggSttone.  He  lay  in  the  round-house  all 
flight ;  the  next  day  Annesley,  the  prisoner, 
•M  I  went  in  a  cart  to  a  justice  at  Hounstow ; 
and  there  was  one  Mac  Suereher  there,  who 
•aid  tome— — 

Omrt.  What  Mao  Keicber  said  Is  no  e? i- 
dtnca  i^gainst  tha  prisoners. 

fieij.  Gtmper,   We  will  lei  this  alone  a  little. 

Court,  Can  yoo  preiva  he  was  any  ways 
•noployed  as  an  agent  by  the  prisoner? 

Bar|;  Gapper.    I  belie? e  we  can. 

Faraman  of  tka  Jwy.  My  knd,  pfeaie  to  ask 
kim,  whether  thera  waa  no  quarrel,  bustle,  or 
straggling,  betweao  Annaslay,  Redding,  and 
Snlestone,  befoa  iba  gun  wool  ol^ 

J.  SggUsioim.  Thara  waa  no  quanel  or  jost- 
ling; my  fkther  natar  gat*  kirn  an  ill  word. 

jWr.  Pid  ynnt  Mm  atto  |i9  miitMiog  t 


J.  EggUstone^  No,  no  reststanee  at  all. 

Q.  WasthereDojostUng,  nor  any  thing  ehi« 
passed? 

J.  Egglestone.  Yes :  Redding  took  my  fii. 
tber  by  the  collar,  and  Annesley  came  np  in 
the  mean  time. 

Court.  What  happened  between  yoar  fMher 
and  Redding  before  Annesley  came  up? 

J,  Egglestone,  He  demanded  bis  net 

Court.  1  thought  you  said  there  waa  soma 
jos^inff? 

J,  Egglestone,  No  other  jostling  than  laying 
his  hand  upon  m^  father's  collar ;  but  my  la- 
ther ne? er  laid  his  band  upon  him. 

Mr.  Brown.  How  near  were  yon  when 
Redding  laid  bis  hand  upon  your  father?         ' 

J,  E^lestone,  About  a  yard  and  an  .half  off. 

Mr.  Brown.  You  say  tie  shot  off  the  gun ;  T 
ask  you  what  you  mean  by  sbootiiy  off  the  gmiP 

J.  Egglestone,  Why  he  fired  the  gun  to 
shoot  my  father. 

Mr.  irown.  What  do  you  mean  by  shooting 
off  the  gun? 

J,  Egglestone,  He  came  op  directly,  as  if  ha 
was  going  to  shoot  a  dog. 

Mr.  Brown.  Did  you  see  him  draw  the  trig* 
gej*  of  the  gun  ? 

J,  EggUitone.    No,  I  did  not 

Mr.  IBrown.  Was  the  gun  cocked  before  ha 
came  up  ? — J.  Egglestone.    I  do  not  know. 

Q.    Did  not  you  say  that  it  was  ? 

/.  Egglestone.    I  do  not  know  that  I  did. 

Mr.  TSrown.  Pray,  was  any  body  present  at 
the  time? 

/.  Egglestone.  There  was  nobody  near  but 
Bettesworth^  Fisher,  and  Bowles;  nor  nobody 
eame  up; 

Mr.  Brown.  Did  the  prisoner  offer  yoo  any 
money? 

J,  Egglestone.  Yes,  be  offered  to  settle  50/. 
a- year  on  me. 

Mr.  Brown.    Where  was  this  ? 

J.  Egglestone.  When  I  was  at  Lalebami 
the  n^xtday  aller  my  father's  death. 

Sen.  Gop/ier.    How  came  you  there  ? 

J.  Egglatone.  Wa  went  to  a  justice's  at 
Brentford ;  but  be  not  being  at  home,  we  pot 
up  at  the  Red  lion  there-;  and  while  we  were 
there,  sir  Thomas  Reynell  came  in,  and  order*- 
ed  us  to  go  to  Laleham ;  accordingly  wa  wenl 


to  one  Mr.  Lee's,  into  a  little  raooi,  a 
was  Jack  Lane,  Mrs.  Chester,  and  the  prisoner: 
young  John  Lane  offered  me  100/.  a-year  ;  btH- 
tbe  prisoner  said  he  oouU  not  settle  100/.  a-year 
upon  me,  for  ha  bad  more  to  do  Ibr;  hot  be  said 
he  would  seltki  50/.  a- vear  on  ma.  This  waa 
said  in  the  presence  of  the  prisoner. 

Mr.  Bhmn.   Did  be  mentkm  what  be  would 
gifo  you  50/.  a-year  for? 

J.  Mgglutone,    Becaosa  I  sbookl  not  eonna 
in  as  an  e?idenca  against  him. 

Serj.  Gappenr,    What  ia  the  reason  yoo  did 
not  comply  with  this  ofl^  ? 

J.  Mdguitone.  I  told  Ibam,  I  wa«M  nol  sell 
my  fiubtt'a  Uood  at  any  rata.  [Tbe  coonsel* 
fi»r  the  prasacotor  hafing  done  with  Ibis  wh* 
ncaS|  ha  waa  <QrosB*aiam»ad  at  ibUows.]  . 
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Q.  Pny»  io  wbmt  manner  did  Mr.  Auncitey, 
Badding,  and  your  father  itand,  when  tbii  ac- 
cident happened  ? 

X  Egglesione,  Reddinff  stood  between  An- 
nesley  and  my  father,  and  had  hun  hold  by  the 
collar. 

Q.  Do  yon  know  William  Duffel,  and  had 
not  you  some  talk  with  him  aboat  the  manner 
of  your  father's  death  ? 

J.  EggicMtone.  No,  I  nerer  taw  him,  nor 
had  anv  talk  with  him. 

Q.  ilad  vou  any  conversation  with  one  John 
Dalton  at  Laleham,  where  you  say  you  were 
offered  that  money  ? 

J.  Eggletione.  I  came  out  of  the  room  to 
ask  him,  wbe^Jier  I  should  take  the  money  or 
not ;  for  he  said  1  had  better  take  the  money, 
and  not  hang  the  man. 

Q.  Then  yon  said  nothing  at  that  time  about 
the  manner  in  which  your  father  was  killed  ? 

J.  EgfUstone,  No,  Sir. 
■  Q.   You  say  yon  stood  by,  and  saw  Mr. 
Annesley  point  the  gun  to  your  father :  did  you 
see  him  cock  the  gun  i* 

J.  Egglestone.  I  did  not  see  him  cock  it ; 
the  gun  was  cocked  when  he  came  up  to  my 
father. 

Q.  Do  vou  know  one  Giffard  ? 

J.  Egglestone.  Yes. 

Q.  When  did  you  come  to  be  first  acquainted 
with  him ;  before  or  since  your  father's  death  ? 

J.  ^fUsiane.  After  my  father  was  killed. 

Q.  Dul  not  you  meet  with  him  at  HlaiuesP 

J.  Egglestone.  Yes,  I  beliere  I  did. 

Q.  Did  you  ever  see  him  there  before  ? 

J.  EggUitone-  No,  ne?er. 

Q.  Did  you  gif  e  him  any  orders  or  authority 
to  prosecute  npon  the  aoconnt  of  your  father  s 
death  ? — J.  Egglestone.  No. 

Q.  Do  vou  know  oue  Williams  ? 

J.  Egglestone.  Yes. 

C2.  Where  does  he  live  ? 

J.  Egglcstoae.  He  keeps  the  White  Horse 
in  Piccadilly. 

Q.  How  did  you  come  acquainted  with  him  f 

J,  Egglestone,  He  came  tu  iStaines,  and  sent 
forme. 

Q.  What  did  be  want  with  you,  when  be 
sent  for  you  ? 

J.  Egglestone,  I  don't  know ;  I  went  to  lire 
with  him  as  a  servant. 

Q.  What  business  were  yon  of,  when  your 
father  died  ? 

J.  Egglestone.  I  worked  with  my  father'as  a 
carpenter. 

Q.  If  you  were  brought  up  a  carpenter,  how 
came  Williams  to  find  you  out  fur  a  servant  P 

J.  Egglestone,  I  cauH  tell. 

Q,  How  long  have  you  lived  with  him  ? 

J.  Egglestone.  Ever  since  my  father's  death, 
and  1  live  with  him  now. 

Qt  Have  you  not  seen  my  lord  Angletca  at 
Williams's  ? 

[Here  the  Court  interposed,  and  sakl  the 
question  was  improper.] 

Q.  You  say  you  are  Williams's  servant ; 
have  you  not  «Uned  with  him  at  his  taUc  f 


J.  J^lestone.  Yea. 

Q.  Do  vou  dine-at  bistable  now  P 

J.  EggUsione.  No,  I  am  his  servaBl 

Q,  Ihi  you  know  the  reason  why  yon  were 
sent  from 'dining  at  bis  table  to  draw  beer? 

J.  Egglestone,  No,  Sh*. 

Q.  Do  vou  know  one  Paul  Keating  P 

J.  Ef:gteslone.  Yes. 

Q.  bo  you  know  any  thing  of  a  note  he 
drew  for  you  at  the  Oxford  arms  ? 

J.  Egglestone.  He  did  draw  something  of  a 
note,  but  1  tore  it. 

Q.  What  made  yon  tear  the  note  ? 

J.  Egglestone.  Because  1  did  not  like  bis 
proceedings. 

Q.  What  were  the  proceedings  that  you  did 
not  like  ? 

J.  Egglestone,  I  do  not  know ;  1  did  not 
understand  them. 

Q.  Why,  did  not  you  read  the  note  before 
you  tore  it  ? — /.  Egglestone.  No,  I  did  net. 

Q,  How  caoM  the  note  to  be  wrote?  Did 
be  say  nothing  to  you  about  writing  of  a  note 
before  he  wrote  it  ? 

J.  Egglestone,  Nothing  at  all ;  but  be  de- 
sired me  to  copy  it. 

Q.  What  did  be  sav  to  yon  when  he  dcwrcd 
you  to  copy  the  note  f 

J.  Eggfeitone.  Nothing;  it  lay  npon  the 
table,  and  1  tore  it. 

Q.  What  did  you  te<r  it  for,  if  yon  had  not 
read  it? 

J.  EggUsioue.  Because  it  was  about  things 
that  1  did  not  know  what  they  were. 

Q.  Did  not 'he  desire  you  to  oopy  the  note  P 

J.  Egglestone.  Y'es. 

Q.  Whatdidhcsay  then? 

J.  Egglestone.  I  cannot  tell  what  he  aaid. 

Q.  Were  you  ever  at  New-prison  to  see  Mr. 
Antieslev :' — J,  Egglestone.  Yes. 

Q.  W  hat  (Ud  you  go  for  ? 

J.  Egglestone.  1  cannot  tell. 

Q.  I  ask  you  what  you  went  for  ? 

J.  Egglestone,  I  went  tor  my  own  fancy. 

C2.  Did  you  not  send  up  word  to  him,  yon 
were  sure  he  would  be  glad  to  see  you  ? 

J.  Egglestone.  1  believe  I  might. 

Q.  What  was  the  reason  for  which  yon 
thought  Mr.  Annesley  would  be  gladtoaeeyoaP 

J, ^Egglestone,  i  cannot  tell ;  1  was  wuliag 
to  see  him. 

Q.  Did  yon  never,  in  speaking  of  yoor 
father's  death,  say  that  it  was  done  acoion- 
tally? 

J.  Egglestone,  I  do  not  know  that  I  did. 

Q.  Did  you  never  say  to  &«atin^,  thai  yon 
were  to  have  900l,  or  had  a  jpromiae,  er  that 
you  were  to  have  secnrity ,  and  from  whom  f 

/.  Egglutone,  No,  ISir,  I  never  did. 

Q.  Did  you  give  the  same  aooonnt,  ifith  re- 
spect to  the  holding  of  the  gnn,  as  yen  da  now^ 
before  the'  coroner'a  inquest,  anal  bdbre.  the 
justice? — J.  Egglestctse^  Yes,  I  am  aura  I  did. 

Q.  Did  not  you  give  two  aooountebclhraClia 
coroner's  inquest ;  part  at  one  time,  and' went 
out,  add  the  rcoMunder  whan  yott 
again?— J.  ^ggintoaa.  No. 
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Q.  Did  jw  Devtr  lAy  tbal  the  -butt  end  of 
tlie  i^uD  was  up  to  his  iboulderi  and  the  muzzle 
pointed  downward  ? 

J.  £gglesione.  No»  I  did  aot 

Q.  Did  you  ne?  er  say  any  thing  to  any  body 
of  the  manner  of  Mr.  Annesley's  drawing  one 
of  his  fi^et  back  ?— J.  EggleMione,  No,  ne? er. 

Q.  Can  you  tell  which  of  his  legs  he  drew 
backP 

/.  EggUstone.  No,  I  cannot  tell  Which  he 
drew  back. 

Q,  Did  yon  never  say  which  t 

J.^xlestcne.  No. 

Q.  To  nobody  ? 

J.  Eggiaione,  No,  ne? er. 

Seij.  Gapptr.  Yoo  said  you  went  to  the 
Ozfonl  Arms  with  Keating,  and  there  waa 
aowethiag  talked  of  relating  to  a  note ;  was 
there  any  offer  made  to  you  dieref 

J.  Egelttione,  No,  Sir. 

Serj.  Gapper.  You  talked  of  a  pe(»er  that  wu 
tore  ;  do  von  know  the  contents  of  it  ? 

J.  Eggtutone,  No,  Sir,  I  do  not. 

JoAn  Beitesworth  sworn. 

8erj.  Capper.  TeU  us  what  vou  know  of  this 
'matter,  and  where  you  were  when  you  beard  a 
gun  lired  on  the  IstofMay  ? 

Betttiwartk.  Thomas  Kgglestone  and  his 
•on  were  a- fishing;  I  was  169  yards  some 
odd  incbea  from  ue  riTer,  as  near  as  I  could 
measure, 

Q,  What  ground  was  it  in  ? 

Betteimorth.  They  were  in  the  ground  called 
Mr.  Sylf ester's  rents. 

Sep.  Gapper.  Are  there  many  hedges  on 
the  side  of  the  ri?er  where  the  deceased  was  f 

BelietwortJL  There  were  a  pretty  many  wil- 
lows, but  any  body  might  see  through  tbcm. 

Serj.  Gapper,  What  did  you  see  ? 

Bettetmortk,  1  saw  Joseph  Redding  and  Mr. 
Annesley  come  o?er  the  h^ge. 

Serj.  Gff/>pcr.  What  hedge? 

Betttimartk,  The  hedge  that  parted  Mr. 
Sylvester's  ground  from  Mr.  Bedding's  ground ; 
I  do  not  know  whether  one  of  them  did  not 
come  over  the  stile ;  then  they  both  Van  after 
Egvlestone  and  bis  son ;  young  Redding  came 
op  first. 

Scfj.  Gapper.  Did  he  hy  hold  of  Eggle- 
stone  r 

BeiUiwortk.  Whether  be  laid  bis  hand  upon 
his  collar,  or  what,  1  cannot  tell ;  bat  the  boy 
nn  away. 

Q.  Who  was  it  laid  bold  ofthe  riioulder  er 
collar  of  the  deceased  ? 

Betietwortk.  Redding;  I  saw  bis  band  upon 
the  sbonlder  or  cdlar  of  the  deceased,  but  1 
eaonot  sajr  poaitif  ely  whether  he  had  him  by 
the  shoulder  or  collar. 

Sen.  Gamper.  How  long  was  it  after  that, 
that  Annesley  came  up  f 

Betteiworik.  The  boy  was  gone  but  a  little 
way  from  bis  ftither,  and  wheft  Mr.  Anne^y 
came  np  to-  his  ftuher,  he  canw  back  again. 

SoQ.  Capper.  How  near  waa  be  to  btf  fiMhcir 
when  this  accident  happened  F 
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Beiteiworlk,  I  cannot  aay  bow  near  be  was 
to  his  father,  1  be1ie?e  two  or  three  yards  ofi", 
Anneslev  and  Redding  came  up  almost  to- 
gether, but  Annesley  came  up  lAer  him,  thf 
gun  went  off  after  lie  came  up:  I  saw  the 
smoke  and  heard  the  fire. 

Seij.  Gapper,  As  you  were  169  yards  ofiT, 
how  came  you  to  come  up  P 

Bettesaaorih,  The  boy  called  to  us,  and  said 
bis  father  was  kilfed. 

Seij.  Gapper,  Who  came  along  with  yon  f 

Beitesworth,  John  Bowles,  andJohn  Fisher. 
We  came  to  the  rirer  iust  agaiust  the  place 
where  Mr.  figglestone  fay,  and  we  coura  not 
get  Of  er  there  without  being  up  thus  high  ; 
(potting  his  hand  to  bis  middle)  but  we  went 
over  in  a  shaUower  place  a  little  farther. 

Serj.  Gapper,  Were  Annesley  and  Redding 
there  when  you  came  over  F 

Bettesworth.  No,  they  ran  away  before  that. 

Serj.  Gapper,  Was  Egglestone  dead  or  ali?e 
when  you  came  np  F 

Bettamorik,  He  was  not  dead,  but  beeonUI 
not  speak.  1  desired  the  boy  to  go  for  a  sar* 
geoo»  and  he  went  away  directly. 

Serj.  Gapper,  Who  came  first  to  the  ri? er  f 

Bettesaorth,  I  do  not  know. 

Serj.  Gapper.  Di^  you  all  three  come  away 
together? 

Betteitcorth.  Yes,  I  was  coming  rather  be- 
fore the  boy  cried  out,  for  I  saw  the  man  drop, 
I  could  not  see  the  boy  for  a  good  while,  for 
he  was  in  the  rirer,  and  he  cut  the  net  from 
his  father's  arm,  as  he  says,  1  did  not  see  that ; 
but  I  saw  the  boy  come  cross  the  ri?er,  and 
when  1  came  up,  1  saw  that  the  net  was 
brought  cross  the  ri? er. 

S^.  Gapper,  How  did  Egglestone  lie  ? 

Betteswortk,  He  lay  upon  his  fi^e;  I  lified 
up  his  bend,  he  groaned  pretty  mnch,  but  be 
could  not  speak :  I  sent  the  boy  for  a  surgeoot 
hot  no  surgeon  came. 

Serj.  Gapper.  Were  you  at  the  apprehending 
of  the  prisoner  F — Bettetmortk.  Yes,  1  was. 

Seo*  Gapper.  Wha|  place  was  it  that  th« 
prisoner  was  in  when  he  was  taken  F 

Bettetworth.  It  was  asort  of  a  wash-hoose,  a 
back-boose:  he  was  in  a  place  where  they 
throw  np  hoops  and  iron,  and  any  sort  of  ora 
lumber ;  I  saw  him  lie  upon  his  face. 

Seij.  Gapper.  Who  took  him  down  F 

Bettewortk.  1  do  not  know. 

Serj.  Gapper.  What  did  they  do  with  him 
then? 

Bettesaorth.  They  carried  him  to  tbe  Round- 
house at  Staines. 

Court,  When  yon  cauM  to  the  place  where 
yoo  say  he  bad  hid  himself,  did  he  come 
down  of  bis  own  aocordF 

Btttttmorth.  Yes,  my  lord. 

Mr.  JBrown.  When  you  heard  the  gnn  go 
off,  whose  hand  was  it  in  F 

Bettetworth.  Mr.  Annesley's. 

Mr.  Bromn.  Do  you  know  the  positkm  of 
the  gun  when  it  went  off  F 

Bettetwortk.  No,  I  do  not 

Mr.  Brovjii  Did  yoo  obscnre  any  struggle 
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between  Annctlej,  Radtfing,  and  the  de- 
ceasedf 

Betiawifrth.  No  otber  tban  their  itriTiiif  to 
take  the  net  away. 

Q.  Do  you  remember  any  thing  thai  pasKd 
IB  the  Round- home?  Didf  the  prteoiier  eay 
any  thing  there  ? 

'Bettetworth,  Yet,  the  prisoner  said  hede- 
mred  to  be  killed  out  of  the  way,  for  being  ac- 
cetesry  to  such  an  innocent  man's  death. 

Mr.  Brawn.  What  did  he  tell  von  besides  ? 

Bettnttorth,  He  said  be  wookl  hare  gone 
home  for  more  men,  bat  Joseph  Redding 
would  not  let  him. 

Mr.  Brmcn.  What  did  he  want  more  men 
for  ^^Bettamartk,  To  take  away  the  net 

Q.  What  answer  did  he  say  Redding  made 
him  to  that  f 

Bettetwortk.  I  beliere  it  was,  that  he  said 
we  can  do  it  well  enough. 

The  proeecotor's  connsel  hafing  done  with 
this  witness,  he  was  croas-enouned  u  fol- 
lows. 

Q.  Did  yon  see  Mr.  Annesley  and  Redding 
befWre  they  came  up  to  the  deceased  T 

Bettesworth.  Yes,  I  did. 

Q.  Did  Tou  obaerre  Mr.  Annesley  making 
any  use  of  hb  gun  before  he  came  op  f 

BeUesvortk,  1  saw  him  offer  to  shoot  at  a 
crow. 

Cmtrt.  How  long  waa  that  before  this  ae- 
aident  happened  P 

Betiencorth.  1  believe  abont  half  an  hoar. 

12.  Wastbeerowflymgorsittrog? 

Bettetwortk.  Flying. 

Q.  Did  you  observe  whether  he  did  shoot  at 
Ibe  crow  ?»  Bettetmorth.  Not  then,  he  did  not 

Q.  How  for  were  you  off  then  r 

Betietwmih.  Aboot  as  for,  I  think,  aa  when 
I  saw  the  man  killed. 

Q.  What  was  the  position  of  the  gun  when 
jou  saw  him  come  op  ninniog? 

Beltetworth.  It  was  in  this  manner,  [holda 
it  as  if  the  ^n  was  with  the  muzzle  haogrog 
^little  slantmg  towards  the  ground.] 

Mr.  Brown.  You  say  you  saw  Annesley  and 
Redding  in  the  other  gronnd  before  they  came 
into  that  ground  whim  beloagB  to  SyHresler— 
what  were  they  doiOg  there;  wen  tbey  stand- 
ing, aitting,  or  what  r 

Bettesworth.  They  were  sitting  «r  lying 
Ipder  the  hedge,  I  cannot  tell  which. 

Q.  For  wmit  purpose  do  you  imagine  they 
were  aitttng  or  lying  there  ? 

Bettetwortk,  1  cannot  say  that;  1  may  ima- 
Ifine  they  came  to  take  the  net  aivay,  1  cannot 
imagine  any  thing  else. 

Q.  Did  you  see  the  boy  go  into  the  river? 

Betteswortk.  Yes,  and  it  waa  jost  after  his 
fotberwas  shot 

John  FUker  sworn. 

Mr.  Brown.  Do  yon  know  the  prisoiiers  at 
tbebar?^FttAer.  I  know  Mr.  Redding. 

Q.  Do  you  believe  this  to  be  the  person  who 
wu  akmg  with  Mr.  Redding  at  tho  tine  that 
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Mr.  Eggiestooe  was  kiUedP— Look  at  Mr. 
Annesley*s  face,  and  see  whether  that  is  thn 
man. 

Hiker.  I  see  Mr.  Annesley,  bat  I  eannot 
say  that  he  la  the  man ;  I  saw  two  men  lin 
under  the  hedge  a  considerabia  time,  and  saw 
a  piece  in  one  oflheir  hands. 

Mr.  Brown.  In  which  groond  were  thej  f 

Fisker.  I  beliere  in  Mr.  Reddiiig*s  ground. 

Blr.  Brown.  In  what  ground  was  Eggle* 
stone? 

Fitker.  He  was  in  Sylveater*o  ground.  Bet- 
tesworth called  to  me,  and  said.  There  ia  Red- 
ding running  after  Egglestone,  and  Reddinff 
laid  bold  of  Egglestone,  the  deceased,  and 
then  came  up  the  other  with  apiece ;  I  cannot 
say  whether  he  touched  him  or  no. 

Court.  In  what  manner  did  Redding  Iny 
hold  of  him  ? 

Fisher.  1  cannot  say,  I  wu  at  snch  a  dis- 
tance ;  but  I  thought  he  laid  hold  of  hia 
shoukler. 

Mr.  Brown.  Did  Egglestone  make  awaj 
fitNU  him? 

Fiiker.  Yes ;  for  he  knew  be  was  oat  of  thn 
bounds  that  he  ought  to  have  been  fishing  in  i 
and  there  was  a  sort  of  a  struggle  to  take  away 
the  net;  and  I  thought  that  Redding  and  tbn 
other  person  did  both  snatch  at  the  net,  and 
then  tne  gun  went  off. 

Mr.  Brown.  In  whose  hand  was  the  g^nn  P 

Fisker.  Not  in  Redding's  hand,  but  m  thn 
hand  of  the  other  person. 

Mr.  Brown.  Were  not  yoa  attentive  at  that 
time,  lo  see  in  what  manner  he  carried  Om 
gunP 

Fisker.  It  may  be  thia  way,  or  this  way,  I 
cannot  ssy  whether  be  had  the  gan  against  hia 
shoulder  or  no. 

Mr.  Brown.  How  near  was  he  to  the  de* 
oeased? 

Fisker.  Very  nigh,  1  beliere  not  above  the 
lenffth  of  a  gan. 

sen.  Oapper.  Did  yon  see  John  Eggicotone 
by,  when  yon  first  came  up  ? 

Fisker.  He  was  near  the  river. 

Mr.  Brown.  DM  yon  boar  the  boy  cry  oatf 

Fisker.  Yea,hesaid  his  fother  was  killed: 
he  saw  roe,  asid  called  me  by  my  name,  and 
said.  My  fother  is  killed,  and  I  came  directly 
cross  the  river. 

Mr.  Brown.  What  then  became  of  Annesley 
and  the  other? 

Fisker.  They  ran  away  z  we  hallooed  after 
them,  but  I  did  not  think -the  man  waa  aho^ 
though  I  saw  the  smoke  and  fire  of  the  gon. 

Q.  Who  went  over  the  river  first  ? 

Fisker.  We  were  all  three  together  alassat, 
I  cannot  tell  who  was  over  first,  hot  I  believe 
I  was. 

Q.  What  waa  said  to  the  boy  then  ? 

Fihker.  Nothing ;  only  to  go  and  get  m  snr- 
geon. 

Q.  Who  bid  him  go? 

Fisker.  Somebody  did,  I  did  not.  IbeKete 
it  was  fietteswortb,  and  the  boy  ran  away  da« 
ractly. 
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Q.  Was  there  any  torgcoobRmglit  there  f 

Fither*  No. 

Q.  Who  came  there  afterwards  ? 

Fisher,  Mr.  Syl? cater ;  he  aair  the  deecaaed 
Ijriug  opoo  the  grooiid,  bnt  he  was  not  there 
when  the  murder  was  committed. 

Q.  Were  yon  in  the  house  when  he  was 
taken?— Etfiler.  No. 

Q.  Wert  you  with  him  before  the  justice  of 
peace? 

lUher,  I  was  examined,  but  I  was  not  pre- 
sent when  the  other  witnesses  were  examined. 

Mr.  Brewn,  What  distance  was  there  be- 
tween  you  and  tlie  deceased  when  the  gun 
went  oir? 

Fisker,  One  hundred  and  sixty- nine  yards. 

Q.  Do  you  include  the  breadlh  of  the  rirer  ? 

Fuker.  Yes,  I  do. 

Croa-examined. 

Q.  You  say  you  think  that  both  Redding 
and  Annesley  snatched  at  the  net  ? 

Fuher.  1  think  they  did. 

Q,  Do  you  think  it  was  possible  for  you  to 
bear  what  passed  between  tnem  ? 

Fisker,  I  coold  npt  hear  one  word. 

Q,  1  would  ask  yoo,  whether  voungEggte- 
stone,  before  he  was  examined  oy  air  Thomas 
BeyneU,  did  not  say  to  yon  he  behe? ed  the  gun 
did  go  off  by  accident  ? 

Fisher,  He  said  he  belief  ed  it  was  not  done 
wilfuily.  I  was  called  into  a  room  with 
Chester  and  Lane :  he  had  money  offered  him, 
in  my  hearing,  bv  John  Lane ;  be  ofiereii  him 
100/.  a  year. — Mr.  Annesley  said,  He  conld 
Botgife  him  100/.  but  he  would  gite  him  50/. 
for  be  had  others  to  do  for :  then,  said  the  boy, 
I  do  not  can  to  sell  my  lathcr*a  bkKMl  ^  but  I 
wiU  do  as  my  friends  direct  rae  ;  1  bebere  be 
was  in  liquor* 

Q.  What  did  3^0tt  say  to  him  ? 

Fisher,  I  said  your  father  is  dead ;  the 
money  will  do  you  good ;  do  not  swear  any 
tbiiig  against  him,  ir  you  think  it  waa  done 
accideitfally ;  he  said.  The  money  will  do  me 
good  if  I  had  it;  and  then  said,  I  beliere  the 
gentleman  did  not  do  it  wilfully. 

Q,  Had  you  not  some  oon? ersatioa  together 
after  his  examination  before  the  jastice  ? 

Fisher,  1  asked  him,  after  be  waa  examined, 
what  he  had  done;  and  how  he  cooid  swear 
against  bim,  when  he  had  said  so  and  so  to  me; 
said  he,  I  did  not  know  what  I  said. 

Q.  Thai  he  did  not  know  what  beeaid,  to 
whom? 

Fisher,  I  asked  him,  how  be  co«U  swear 
against  him  when  he  knew  what  be  said  to  roe; 
aaid  he,  1  do  not  know  any  thing  of  the  mat- 
ter; be  did  not  remember  what  be  bad  said  to 
me. 

Q.  Do  you  know  Bfr.  Williams  the  clergy- 
man?— Fisher,  Yea. 

Q.  Did  not  you  make  a  dedaration  of  this 
to  him? 

Fisher.  Yes;  and  I  told  him  what  I  now 
say,  1  mean  what  passed  between  ns  at  the 
time  be  went  b^bce  the  jostiGe :  Isaidtiillr. 


Wiliame,  that  Egglestone  lold  me  be  reallv 
believed  that  the  gentlesBan  did  not  doitwil* 
fully. 

Q.  Repeat  all  that  yon  said  to  Mr.  Williams. 

Fisher,  That  ibo  boy  said  to  me,  Mr. 
Aanealey  had  dfcred  him  50/.  a-year,  that  the 
money  would  do  him  good  if  he  had  it,  and 
that  be  beUered  the  gentleman  did  not  do  it 
wUfttUy. 

Mr.  Bn»n,  Did  not  be.  say  it  was  wilfully 
done,  as  you  were  going  along  to  the  jjustioe's  ? 

Fisher.  All  the  way  be  went,  he  said  he  be- 
liered  he  did  it  wilfiillv,  but  after  the  prisoner 
bad  been  talking  with  him,  be  said  be  bebered 
it  was  not  done  wilfully. 

Semmel  Sjfhesier  sworn. 

Sen.  Gapper.  Did  you  see  the  decsMed 
after  he  was  dead? 

Syhetter.  He  lay  dead  on  the  groand  that  I 
rent  near  the  riverside,  I  think  about  the  middl# 
of  the  ground. 

8c^.  Oaaper,  Do  yon  know  bow  be  cam* 
by  bis  death? 

Syhesier,  I  was  going  ap  to  look  after  my 
ground,  to  see  if  there  was  any  cattle  in  it,  or 
any  thing  amiss.— 1  called  at  the  Cock,  and 
drank  two  nints  of  beer,  and  when  1  came 
within  two  nundred  jrards,  or  thereabouts,  oC 
my  ffroond,  I  met  three  men,  who  told  me  old 
Sggleslone  was  killed ;  1  did  not  believe  it ; 
they  then  pointed  to  my  jground,  and  said. 
There  he  lies;  I  saw  severalpeople  there,  upon 
which  I  thought  there  was  something  more 
than  common,  and  so  I  went  up,  and  saw  Tom' 
Effglertone  lie  dead  in  my  ground. 

803.  Capper.  Do  you  know  where  the  pri- 
soner AnuMley  was  taken  ? 

Sylvester,  He  was  taken  in  a  back  boildiag. 
beloaging  U>  Mr.  Rrdding's  house ;  I  was 
searching  the  rooms  myself,  and  heard  the 
people  say.  Here  heb ;  and  I  saw  Mr.  An- 
nesley, who  is  the  geatleman  there,  come 
down  out  of  the  l^eoe. 

Mr.  Broam.  What  sort  of  a  phu^  was  it  he 
was  found  in? 

Syhoetter,  It  was  a  place  to  put  odd  things 
in :  it  was  not  boarded  up  lo  the  top. 

Q.  Did  he  come  down  voluntarily,  or  was 
he  pulled  down? 

Syhester.  I  do  not  know  whether  they  pulled 
him  down,  or  helped  him  down. 

Mr.  hramn.  Did  you  hear  bim  aay  any 
thing  at  that  time? 

Sylvester.  I  did  not  hear  him  say  any  thing  | 
I  brieve  he  was  in  a  fit,  for  he  trttiihled  and 
fen  down  behind  the  door. 

Mr.  Brown.  Did  you  aee  him  at  the  Round- 
house? 

Sylvesier,  No,  I  did  not,  for  I  was  gone  to 
search  after  the  other  prisoner.  Redding. 

8eg.  Gapper,  Were  you  at  Laleham  befora 
thejustice  x-^lveUer,  Yes,  I  was. 

IteQ.  Capper,  Had  not  the  boy  been  drink- 
ing, and  did  be  not  sleep  before  he  went  in  to 
thejustice? 

Sylvester.  I  belike  be  did,  for  about  three 
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qoirlerf  of  an  kMr ;  I  do  boliefo  be  had  htm 
inliqiior,  b«t  he  wm  raf reibeil  aAerwaidi. 

Upon  the  croM-emnioatioD. 


Q.  Have  yoa  not  reoeivcd  mooe^  to  pay  the 
witneetet  for  attending  here  on  tlua  cann  the 
kit  setuonty  and  froai  whom  ? 

S^lvater.  Yea,  Ipaid iooieof  then,  1  think 
it  was  by  Mr.  Gilnrd's  diraotioo,  who  anb- 
pcenaed  me  an ;  I  asked  him  who  waa  to  pay 
me ;  he  aaid,  I  ahouM  be  p%id  half  a  erown  a 
day  for  my  timey  which  waa  aa  much  aa  he 
Ihooffht  1  could  earn  at  my  boaineaa. 

Q.  What  burinen  ii  tlua  Giffard*  off 

Sylvester.  Be  if  a  atranger  to  me. 

Q.  Do  yoa  know  whom  he  aaid  he  waa  em- 
ployed by? 

S^hetter.  He  aaid  he  was  concamed  for  the 
kinjr. 

Q.  Did  yon  send  notice  of  thia  accident  to 
any  body  as  aooo  aa  the  man  waa  killed  ? 

i^hester.  No. 

Q;  Doyoo  know  Bf  r.  Williams  ? 

Sylvester.  Yes,  1  know  him,  but  I  never  was 
in  his  company  upon  this  occasion. 

C2.  What  bunnesa  does  young  Egglestone 
follow  f 

Sylvester,  I  cannot  say  what  buainesa  he 
follows,  1  believe  he  draws  beer  now. 

Q.  IIow  lung  have  you  kuown  him  ? 

Sylvester.  I  have  known  him  five  or  aiz  years. 

Q.  What  business  was  be  bred  to  ? 

Sylvester.  Sometimes  he  would  be  out  at 
service,  and  sometimes  be  would  be  with  his 
ftther  in  the  business  of  a  carpenter. 

Q.  Where  doea  be  draw  beer  now  f 

Sylvester.  1  think  it  is  at  Mr.  Wiliiams*s,  at 
the  White- Horse,  in  Piccadilly.  But  this  is 
not  the  Williams  I  was  speakiug  of  before. 

Q.  Have  you  never  been  in  company  with 
this  gentleman,  aud  had  some  conversation 
with  him  about  this  affair  ? 

Sylvester.  I  have  been  at  the  gentleman's 
house  in  Piccadilly  since  this  business  has  been 
in  hand,  but  never  before ;  and  1  have  been  in 
company  with  the  i^entleman  t^ere,  but  never 
had  any  talk  with  bim  about  this  trial. 

Q.  Was  not  this  Williams  down  before  the 
justice  ? — Sylvester.    I  do  not  know. 

Q,  Did  you  ever  see  him  at  Htaines  ? 

Sylvester.  I  saw  hiiu  in  the  towu  of  Staines, 
I  believe,  about  a  week  after  the  accident  hap- 
pened. 

Q.  Have  you  seen  the  boy,  Egglestone, 
libere  since  ? 

Sylvester.  1  never  saw  him  at  Staines  after- 
wards 

Q.  What,  he  has  lived  with  Williams  ever 
since  P — Sylvester,  1  cannot  tell. 

Q.  I  ask  yon  whether  you  have  not  aeen 
him  at  Williams's  house  every  time  you  have 
been  there  ?-^Sylvester.  Yes,  i  believe  I  did. 

Serj.  Gapper  then  said,  they  would  reat  it 
here ;   and  having  observed  upon  Uie  evidence, 

"  ■■■!■■  .1  II  I  II  ■■— — ■.— ^M— 

*  He  makes  a  considerable  figure  in  the 
nexttriaibotonc.    Form€rEdU. 
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eondndcd  with  aaying,  he  hoped  it  had  UMj 
made  out  tlie  charge  against  the  priaansia  ; 
that  the  ground  mbere  the  ann  waa  killed 
being  the  property  of  Sy  Iveater,  the  pnaaneis 
were  trespaasers  by  coming  into  il,  and  then- 
fore  answeralde  for  the  cooacqnenoaa.  TbatM 
to  Mr.  Auneslev,  there  waa  not  only  impliod^ 
but  express  malice  proved  apon  him,  for  ihna 
after  be  had  killed  tbefothcr,  he  waafor  beatiK 
out  the  aon's  brains,  only  because  they  would 
not  let  him  and  the  otiicr  priaoiier  ran  awnj 
with  their  net. 

Court.  Mr.  Annealey,  you  are  indicted  ia  a 
very  unhappy  case,  what  have  you  to  say  for 
yourself  ? 

AnmuUy,  Mv  lord,  I  am  very  unable  to 
make  a  proper  defouce,  having  by  the  cmekj 
of  tboae,  wboaeduty  it  was  to  protect  me,  hoea 
deprived  of  the  adf  antages  of  an  edncatioo  I 
was  entitled  to  by  my  birth. 

All  I  know  of  the  melancholy  accident  ia 
(question  is,  that  on  the  unfortunate  day  mea* 
Honed  iu  the  indictsoent,  1  went  out  with  my 
gun,  in  company  wiib  my  innocent  fellow-pn- 
soner,  to^boot  sparrowa,  as  I  usually  did.  Aa 
we  were  going  akmsr,  Mr.  Redding,  who  in 
game*  keeper  to  tlie  lord  of  tlie  manor,  aair 
some  peAple  a-poaching  within  the  royally, 
upon  which  he  proposed  to  go  and  aeiae  tbor 
nets.  I  folkiwed  him,  the  deceased  threw  tha 
net  into  the  river,  and  the  boy  jumped  in  to 

1»all  it  across,  to  prevent  which  I  stooped  to 
ay  hold  of  one  of  the  ropes  that  trailed  upon  tha 
ground,  and  at  the  same  instant,  the  fatal  in« 
strument  1  had  in  m^  other  Ifand,  hanging  by 
my  side,  went  off  without  my  knowlewe,  aiia 
to  my  great  grief  as  well  aa  aurprise.  My  be- 
haviour, immediately  after  the  acctdeat,  waa,  I 
hope,  inconsisrent  with  a  temper  that  eoald 
murder  a  man  I  had  never  seen  before,  without 
one  word  of  provocation. 

Whatever  may  be  the  determioatioa  of  yoor 
lordship  and  the  jury,  great  as  the  misfortnnea 
of  my  life  have  been,  f  shall  always  consider 
this  unfortunate  accident  as  the  greateat  of 
them  all. 

Court.  Sir.  Redding,  what  have  yon  to  say 
for  yourself? 

Redding.  My  lord,  I  am  game-keeper  to  sir 
John  Ddben,  lord  of  the  numor  of  Yeoveney. 
On  the  first  of  May  last,  in  the  afternoon,  mr. 
Annealey  and  I  went  out  a- walking;  we  aaw  a 
crow,  and  Mr.  Annealey  made  an  offbr  to  ahoot 
at  her,  hot  I  called  to  him  not  to  fire,  for  that 
she  was  too  iar  off:  Soon  after  I  aaw  Eggle- 
stone  and  hia  son  fishing  with  a  easting-net, 
upon  which  I  said  to  Mr.  Anuesley,  1  would 
go  and  endeavour  to  take  their  net  away,  as  it 
waa  my  duty  to  do ;  accordingly  I  went  np  to 
the  deceased,  and  demanded  the  net,  which  he 
refused  to  deliver  to  me,  and  threw  it  into  the 
river,  one  end  of  the  string  being  about  his  arm  ; 
I  then  laid  hold  of  thestnng.and  pulled,  whilst 
the  boy  endeavoured  to  draw  it  cross  the  river, 
and  presently  1  heard  the  gnu  go  off  (my  baiA 
being  towards  Mr.  Annesl^),  and  saw  the  maa 
fall  dowa«-*l  aaid  to  Mr.  Anaesley,  1  hoped  W 
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had  DoC  fhot  the  man  ;^be  aiid  Na,  bat  tarnitig 
up  tbe  ill!  of  hit  coat,  we  saw  be  was  shut ; 
upon  which  Mr.  Annesley  cried  out,  What  shall 
]  do  1  and  e^preaaed  ao  macb  eoDoem,  that  I 
am  anre  it  was  quite  an  accidental  thing. 

Mr.  HumeCampbell^hf  couoati  for  the  pri- 
aonera,  aaid,  that  although  he  knew  by  the 
course  of  the  court  at  the  Old- Bailey,  he  was 
not  at  liberty  to  obserreupon  the  proaecutor's 
evidence,  yet  he  apprehended,  that  for  the  ease 
of  tbe  Court,  he  might  just  open  the  nature  of 
the  defence,  without  making  any  obaer? ations 
upon  it 

^  That  the  defence  which  the  priaoners  in- 
sisted upon  was,  that  the  gun  went  off  merely 
by  accident ;  that  Redding  was  game-keeper 
to  sir  John  Dolben,  k>rd  of  tbe  manor  of 
Yeof  eney,  and  had  a  proper  and  legal  deputa- 
tion for  seising  of  nets  and  other  engines,  for 
destroying  of  game.  That  the  deceased  and 
bis  aon  were  poaching  with  a  casting- net 
within  tlie  manour ;  that  Mr.  Annesley  went  in 
aid  of  tbe  game-keeper;  and  therefore  the 
priaoners  being  about  a  lawful  act,  were  not  so 
much  aa  treapasscrs,  and  the  death  that  waa 
tbe  aoeideotal  consequence  of  that  act,  would, 
in  point  of  law,  make  Mr.  Annesley  guilty  only 
of  chancfr>medley  • 

Mr.  Thmm$  Staples  Mwom, 

Q.  Do  you  know  the  manor  of  Yeoveney? 

Staples.  Yes:  I  am  deputy  to  my  father, 
who  is  steward  to  sir  John  Dolben,  as  lord  of 
the  manor  under  tbe  dean  and  chapter  of 
Westminster. 

8eg.  Gapper,  How  do  yon  know  this  to  be 
a  manor. 

SiupUi,  I  hafe  the  grant  of  the  manor 
frcmi  the  deim  and  chapter  in  my  pocket. 

Seg.  Gapper,   Are  there  any  copy-holders? 

Staples.  Yes,  1  have  admitted  aome  copy- 
holders; I  know  it  to  be  a  manor,  because  I 
hafe  held  one  court  there  for  my  father,  and 
have  seen  him  hold  Mveral. 

Seij.  Gapper.  Is  there  any  mansion-house 
belonging  to  this  manor? 

Stupid  There  is  a  mansion -bouse  belonging 
to  it,  which  I  think  is  tbe  house  that  Mr, 
Redding  Uves  in. 

Scrj.  Gapper.  What  court  waa  it  yon  held 
there  F — Staples.  A  court  baron* 

Mr.  Thomas  Burlingson  sworn. 

Q.  Mr.  Burlingson,  look  upon  thia-  deputa- 
tion. Are  jon  a  subscribing  witness  to  it?  If 
you  are,  did  yen  see  this  executed,  and  by 
whom? 

Burlinffsom.  Yes,  6Br,  that  is  my  name ;  I 
saw  sir  John  Dolben  ezecote  it;  this  Is  his 
hand  and  seal. 

Court.  Was  it  execoted  at  the  time  it  bears 
date? 

Burlington.  Yes ;  I  belike  on  the  very  day. 

Mr.  James  Edmonds  swem. 

Q.  Mr.  Edmonds,  look  upon  that  endorse- 
ment, do  you  know  whose  band  that  nP 
Edmonds.  My  lord,  I  went  to  the  defk  of 


the  peace  for  the  comity  of  Middlesex,  and 
heard  him  acknowledge  this  to  be  his  band, 
aiid  that  it  waa  entered  according  to  the  act  of 
parliament. 
Ketj.  Gapper.  Did  you  see  any  entry  of  it  f 
E&nmds.  He  said  it  was  entered,  and  ac- 
knowledged this  lo  be  his  hand,  and  told  me 
that  was  sufficient. 

Q.  My  lord,  we  pray  the  deputation  may  be 
read ;  we  will  send  for  the  clerk  of  the  peace 
to  bring  tbe  book  liMlf  where  it  b  entered. 

Clerk  reads.] 

**  Know  all  men  by  these  presents,  that  I  sir 
John  Dolben,  of  Thingdon  al.  Fudon  in  the 
county  of  Northampton,  baronet  and  doctor  of 
divinity,  lord  of  the  manor  of  Yeoveney,  in 
tbe  parish  of  Staines,  in  the  county  of  Sliddle- 
sex,  by  virtue  of  tbe  several  acts  of  parliament 
lately  made,  for  tbe  preservation  of  tbe  game, 
have  made,  nomioaUn],  authorized,  constituted, 
and  appointed,  and  by  these  presents  do  make, 
nominate,  authorize,  constitute,  and  appoint, 
Joseph  Redding,  the  younger,  of  Yeoveney 
aforesaid,  in  toe  said  parish  of  Staines  and 
county  of  Middlesex,  husbandman,  to  be  |ny 

?Lme- keeper  of  and  within  my  manor  of 
eoveney  aforesaid,  of  all  and  afi  manner  of 
game,  of  what  kind  or  nature  aoever,  which 
now  is,  jor  hereafter  shall  be,  upon  or  within 
the  bounds,  limits,  or  precincts  of  the  same, 
with  full  power  and  authority,  according  to 
tbe  directions  of  the  statute  in  tliat  case  made  ^ 
and  provided,  to  kill  any  hares,  partridgies, 
pheasants,  fish,  or  other  game  whatsoever, 
upon  or  within  my  said  manor,  and  the  bounds, 
limits,  and  precincts  of  tbe  same:  And  also  to 
take  and  aeize  all  such  guns,  grey-hounds, 
setting- dogs,  and  other  dogs,  bare- pipes,  snares, 
low-I^Us,  ferrets,  tramels,  havs,  tunnels,  or 
other  nets  or  engines,  for  the  taking,  killing,  or 
destroying  of  bares,  partridges,  pb^ksants,  mb, 
or  other  game,  within  my  so  id  manor,  and 
the  precincts  thereof,  that  shall  be  kept  or  used 
by  any  person  or  persons,  not  legally  qualified 
to  do  the  same :  And  further  to  act  and  do  all 
and  every  thing  and  things  which  bekings  to 
the  office  of  a  game- keeper,  pursuant  to  tbe 
directions  of  the  said  act  of  parliament  And 
lastly,  t  do  direct  that  the  name  of  the  said 
Joseph  Redding  be  entered  aa  such  game- 
keeper of  my  said  manor,  with  the  clerk  of 
the  peace  for  the  said  county  of  Middlesex, 

fmrsuant  or  according  to  the  act  or  acts  of  par- 
iament  in  that  case  made  and  provided.  In 
witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  the  second  day  of  July,  in  the  year  of 
our  Lord  1741.  J.  Dolben." 

*^  Sealed  and  ddivered,  being  first  duly 
stamped,  in  tbe  preaence  of  James  Afflick, 
Thomas  Burlingson." 

«•  Middlesex.  These  are  to  certify,  that  the 
name  of  the  within  mentioned  Joseph  Redding 
is  this  day  entered  in  mv  office,  pursuant  to  the 
statute  in  such  case  made  and  provided.  Dated 
thia  S9th  day  of  January,  1741.  P.  Waltis» 
Clerk  of  the  Peace,  ••"  "" 
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Itid  if  Ammtdrs  nd  Rtddmg, 


Jut^k  tUadimt,  lbs  cUtf, 

JUadinM.    I  VM  io  the  ka  te^  called 

ClMoir>  >I«id.    Tins  when  theacbdcaiiMp-  • 

pei»r<J,  i«  cjIM  ibe  liare  Mc^.  | 


</    IV  tf  kt  manor  i*  it  lA  ? 


%«lucli  ! 


b«t"i^«  f'  tir  Jf/«ia  D<>lh«it. 

t/.    Ui.«rr»  ii«r^  3iou  wkt«  i}il«  bafpcacd? 

HAdd^nu    I  «M  IO  Cbaair^  Mnd. 

Q.  JJ'jir  far  wer*  >ou  «ff  Uks  ? 

Ktddin^.  Ks  bear  aa  J  cao  gntsa,  it  k  abool 
Ibrtv  i^fflf . 

d   WhuM  jouofjwrreliierK? 

Ktddmg.  1  aaw  rny  wra  and  Mr.  Annraley 
eafriibff  t«p.-^I  did  ixM  know  abo  tbey  were 
till  liiry  caroe  up. 

Q.  f  !•«]  ;  '/u  M'e  tbrm  ifDfii««liat«lj  after  the 
aeddeni  Ijapoeaed  ? — lUddrng,  Y  ca,  prnently. 

12.  Iioir  difl  lliejf  bfliave  u|»on  lliitoecaaioa  f 

Reddtn/f,  TbcjT  w-rc  m  irouUcd  ibey  eoold 
banllr  wa((  or  aprak  :  Mj  aAn  aaid  be  waa 
•fraiJ  iht!  fnan  waa  killad  ;  aod  be  aaid  to  Mr. 
Anniisley,  How  did  you  ilo  it  ?  31  r.  Aanealcy 
•aid,  I  «lid  not  tbiuk  of  tbe  i;ud*s  ffoin^  off. 

Q.  You  aay  you  aaw  ibcm  coioini;  up ;  did 
you  <ib**erre  tbcm  when  the  accident  bappt-oed  ? 

Ridding,  Yea,  1  looked  at  Cbem  all  tbe 
while. 

Q,  How  wai  tbe  gun  carried  a  ben  il  went 
off? 

Hfddinf^.  Juit  ai  I  may  boU  this  sword. 
(Holdi»((  It  in  bis  right  band,  bau^nff  down 
Drar  tbe  pocket  a  few  iochea  froan  bia  body, 
almost  upon  a  level.)  He  bad  it  in  one  band, 
as  I  bavf*  the  sword  now. 

Q.  Did  he  exprcas  himself  coneemed  ? 

Ridding.  Ha  was  so  concerned,  that  be  did 
not  run  Ira  pole  before  he  fdl  down,  and  beat 
bimtelf  thus  upon  tlie  belly,  and  aaid,  What 
hare  I  done .' 

Q.  Did  you  ever  hear  of  any  quarrel  between 
bim  and  this  man  ?-^Reddimg.  Never. 

S{*rj.  (tapper.  (On  the  cross  examination.) 
VlUcTts  did  you  staml  when  the  accident  bap- 
peiicd  ?'^Rtdding.  In  Chantry  Mead. 

Q,  Is  there  nut  a  hedge  Mtween  Chantry 
Mead  and  Hare  Mead  ? 

Redding.  Y'es,  1  beliere  there  is. 

Q.  Huw  could  you  see  through  tbe  hedge f 

Redding.  It  is  a  new  hedge  not  above  a 
yani  high,  and  I  could  see  any  thing  that  waa 
doing  thera  as  clear  as  I  can  aee  you. 

Q.  Was  Aonesley  with  his  face  or  bit  back 
towanis  you  ? 

Redding.  He  was  side-ways  to  me. 

HfTJ.  (tapper.  Why  Chantry  Mead  is  north 
of  Hare  Mead  ;  tlien  bis  face  could  not  be  to- 
wards you? 

Raiding,  No,  I  say  bis  side  was  towards  me^ 

hferj.  G upper.  Y'ou  were  speaking  as  to  this 
being  a  mauor ;  bow  do  you  know  it  to  be  a 
manor  ? 

Redding,  Because  there  haTc  been  conrls 
kept  there. 
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Heij.  Cdpp<r.  Be 

iUtfA4#.  by  ayj«ba 

Q.  Vlbalis$»y:v 

Reddsm^.    He 
tbe  farm  lo^ 

Q.   On  whicb  SBdcaTlisfw 
river  be?  fait 

ReddAMg.  It  is 

Q.  Iloca  DOC  ibtt  river 
son  — Rtddtng.  Nol 

Q.     Has  ovt  air 
aovbody? 

Ittddifg.  I  rcattbc 
lopss  tonite. 

(I.   Do  yoQ  denote  t 
ibis.» 

Redding.  } 

Q.   Ho  

}our  ioo  Io  be  gaoie-kctycrf 

Redding.  Because  tbey  lobbed 

Q.    Hare  yo«  aasignH  Ibai  fi_ 
bodv?~B€^«|r.  -No,  1  baieaai. 

a.  Who  owaa  tba  land  oa  Ibe 

Ridding.  1  believe  rny  kM^ 
landkird. 

Q.    Were  yon  standing  np 
went  off,  or  sttting  ? 

Redding.  I  was  standing  ap. 

Wiiliam  DufiU 

Q.  Do  vou  know  John  EgglestoM,  the  «■ 
of  Tbomaa  Eggkstow  i-^Dt^L  Yea. 

Q.  Have  yoa  ever  bad  aay  eoovcffsalM 
with  bin  aboiit  Ibia  matter  ? 

Dnffell.  Yes;  on  tbia  scfMisn  be  van  at 
mvbooae;  1  desired  bim  to  tdl  tba tmtb ;  Ha 
said  be  woaM  ;  and  then  told  nse,  tbnt  aa  h« 
and  bb  fetfaer  were  fishing,  tbev  aaw  tlw  nri« 
soner.  Redding,  coasing  op ;  tbat  be  desovd 
bia  father  to  give  bim  tbe  net,  and  be  wo«ld 
mn  away  with  it,  but  bis  lalber  wanld  net  ie| 


Mef 


tbe 


bin  ;  tbat  then  ReddingcaaBe  up  and  de* 
manded  the  net ;  tbat  Tboaaaa  KalcaloM 
said  be  abonld  not  have  it,  and  then  Uwcw  tba 
net  into  tbe  river ;  and  in  tbe  mean  tiose  tM 
other  gentleman  came  up,  and  shot  him  ;  tbat 
John  Egglestone  jompea  into  tbe  river,  and  cut 
tbe  line  of  tbe  net,  to  null  it  out  on  tbe  otfaar 
fide:  aod  that  when  the  gun  went  off,  and  bia 
Atber  dropped  down,  Mr.  Redding  saki  to  tbe 


other  gentleman,  Lord,  sir,  what  have  tov 
done!  and  then  tbey  both  run  home.  Mr. 
Abraham  Egglestone,  who  waa  present,  asked 
bim,  if  be  saw  ftlr.  Annesley  pull  tbe  triggec 
of  the  gun ;  and  John  Egglestone  answered; 
tbat  he  couM  not  tell.  1  asked  bim,  if  tbeve 
was  any  qoarrel  or  words  tbat  bad  pasted  be- 
tween them,  and  be  said.  No.  I  aaid  it  waa 
very  surprising  to  me,  tbat  tbia  geolkmaa 
should  come  and  shoot  his  fiither,  and  nothing 
more  pass  between  them :  I  then  asked  biro,  in 
what  manner  he  held  tbe  gun ;  be  bad  a  iticM 
in  his  hand,  and  shewed  m  what  manner  tba 
gun  was  held  in  bia  band,  thus  (in  bia  right- 
baud,  tbe  arm  hanging  down  near  tbe  pooket» 
some  inchea  from  his  body,  and  near  npeb  % 
level i  yrhkh  was Ibeaama  wanaef  Ibal  ebl 


1 1  IT]  Jirtke  Murder  of  Tkema*  Eggkrtone.  A.  D.  1742. 


[1118 


Redding  said  the  ffon  was  held.)  I  asked,  if 
he  thought  be  did  it  wilfully  ;  he  said  becoald 
not  tell. 

Q.  How  long  was  this  disconrse  after  this 
accident  happened  f 

DnffelL*  MiMii  tour  honrs. 

Q.  Did  you  ever  see  this  John  Egglestone' 
before,  for  he  says  he  knows  nothins^  of  you  ? 

DmjfelL  I  ha?e  known  him  these  eight  years» 
and  he  has  been  frequently  at  my  house. 

Q.  What  character  has  be  ? 

DuffeiL  1  cannot  say  much  ra  bis  behalf; 
bis  father  could  not  manage  him  at  all. 

Q.  What  business  did  be  follow  P 

Dufiii,  His  father  was  a  carpenter,  and  ha 
worked  with  hiip. 

Q.  When  did  be  leave  Staines  f 

DufiU.   Soon  after  this  accidirnt  happened. 

Q  Vhere  has  he  been  ever  since  P 

BufelL  I  have  seen  him  at  the  White  Horse 
IB  Piooidilly ;  and  I  heard  at  Staines  that  he 
was  sent  for  to  London. 

Q,  Did  the  man  at  the  White  Horse  come 
down  fur  him  to  Staines  ? 

DuffelL  I  did  not  see  him  him  there. 

Serj.  Capper,  You  say  he  was  at  your 
bouse ;  who  gave  iou  directions  about  advising 
him  to  sneak  the  truth  ? 

DuffeiL  Nobody :  Mr.  Abraham  Egglestone 
advised  him  the  same  thing. 

Q,  Who  was  there  P' 

DuffeiL  Nobody  but  Mr.  Abraham  Eggle^ 
fltone  and  myself;  I  was  desired  to  go  and  see 
how  tbe  man  came  to  be  killed,  and  John 
Egglestone  came  to  me  about  eight  o'clock. 

Serj.  Gapper,  You  say  he  could  not  say  it 
was  wilfully  done ;  so  he  did  not  say  it  was  ac- 
cidentally done. 

DuffeiL  No,  he  did  not  say  it  was. 

Mr.  Broom.  Do  you  apprehend  he  had  bold 
^  the  gon  by  tbe  barrel,  near  tbe  lock? 

DuffeiL  1  uudefstood  by  Egglesteue's  man* 
ner  of  holding  the  stick,  that  he  meant  that 
Mr.  Annesley  had  hoM  of  tbe  g^  ab6ot  tbe 
middle  of  tbe  barrel. 

JoAn  IXiif  on  sworn. 

Q,  What  discourse  bad  you  with  young 
EgeiestoneP 

Valttm.  On  tbe  Simday,  when  tbe  prisoner 
«t  the  bar  was  carried  to'Laleham  to  Ve  exa- 
mbed,  1  went  there;  tbe  company  dined  at 
the  Ch«T  Hound  at  Laleham;  1  stsid  and 
drank  half  a  pint  of  wine  there,  and  imme- 
diately alter  warda  John  Egglestone  came  to 
the  door,  and  called  me  oat  of  the  room,  and 
said  be  wanted  to  speak  with  me.  When  I 
came  out,  he  said  be  wanted  to  ask  my  advice 
coDceming  thisaoeident:  I  said,  I  wonder  you 
■bould  ask  oiy  advice,  when  you  have  rela- 
tions to  advise  with ;  be  sakt,  1  thoucffat  fit  to 
ask  you,  as  you  are  my  master.  While  we 
were  talking,  Samuel  Sylvester  cause  out,  and 
said  I  was  persuading  tbe  boy  to  sell  bis  fa- 
tbcf^  blood:  tbe  boy  said.  What  do  you  mean, 
you  fool  youP  My  master  is  persuading  me  to 
Mfuehttiing.    i  than  askad  UD|  whether  be 


thought  it  was  accidentally  done  or  not ;  be 
said,  be  believed,  it  was  accidental,  rather  than 
any  other  thing.  L  said  tn  him.  Well,  if  you 
think  so,  you  will  be  examined  when  you  cimie 
before  sir  Thomas  Reynel,  1  desire  you  would 
not  forswear  yourself,  but  be  very  careful  what 
yon  say.  ' 

Q,  Whit  character  has  the  boy  ? 

Dalttm.  He  was  very  irregubir,  and  usod'te 
lie  out 

Q.  How  do  you  know  that  T 

Dalton,    He  was  my  servant. 

Q.   What  trade  are  you  P 

Dalttm.   1  am  a  butcher. 

Seij.  Gapper,  You  say  he  has  a  bad  cha- 
racter; do  you  think  he  would  forstvear  him-- 
self? 

Dalton,  I  can  say  nothing  to  that. 
Serj.  Gupper.  When  was  it  you  had  this  dis- 
course with  him  P 

Dalton,  On  the  Sunday,  at  the  Grey  Hound 
at  Laleham. 

Seij.  Gapper.  Was  there  any  talk  of  money 
thenP  ^ 

Dalton,  Yes,  the  boy  said  he  had  been  of- 
fered money. 

Q.  But  you  say,  he  said  he  would  not  sell 
his  father's  Mood  P 

Dalton,  No;  I  said  Samuel  Sylvester  cane" 
and  said  I  was  persuading  him  to  sell  his  fa- 
ther's blood  ;  and  tbe  boy  said.  My  master  did 
not  persuade  me  to  any  such  thmg. 

Serj.  Gapper,  Are  you  sure,  that  this  is 
true? 

Dalton.   Yes,  I  am;   I  think  I  am  in  my 
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Serj.  Gapper.  What  did  you  say  to  him 
afbrwardsr 

Dalton.  I  told  him  he  had  lost  his  father, 
and  had  no  friend  to  take  care  of  him,  and  be 
knew  best  what  he  had  to  do. 

Q,  Did  not  you  say  it  was  better  to  take 
money,  than  hang  tbe  man  P 

Dalton,  No ;  I  said,  I  thought,  by  what  he 
told  me,  that  the  man  was  in  no  danger  of 
being  banged;  and  therefore  he  bad  better 
take  money  than  endeavour  to  hang  a  man, 
that  he  thought  did  not  do  it  designedly. 

[Mr.  Higgs,  belonging  to  the  CleHk  of  the 
Peace,  being  sworn,  produced  tbe  book  wbervin 
all  tbe  game-keepers  of  all  the  manors  in  the 
county  of  Middlesex  are  entered ;  (Reads)  Sir 
John  Dolben  of  Northamptonshire,  baronet,  to 
Joseph  Redding  the  younger,  dated  July  S, 
1741.    Entered  January  29, 1741.] 

Mr.  Richard  Chester  sworn. 

Q.  Give  us  an  account  of  what  jon  know  of 
this  matter. 

Chester,  I  drove  tbe  chaise  from  my  oWn 
bouse  to  the  Red  Lion  at  Brentford,  and  then 
to  the  Grey  Hound  at  Lalebam;  I  went  up  to 
jTOung  Egglestone,  apd  asked  him,  bow  this 
unfortunate  thing  happened ;  whether  it  was 
done  designedly,  or  happened  by  accident? 

Q,  Where  was  this? 

Chctter.  This  was  at  Laleham :  he  said  be 
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Triat  nfAnnt$Uy  and  lUddingg 


beliered  it  wat  AccidraUl ;  for  be  did  not  be- 
lieve tn^  graUeman  io  cool  blood  would  do  any 
fucb  thing  wilfnlly. 

Q.  Du  you  know  any  thing  with  respect  to 
the  net  ? 

CketUr,  I  think  he  laid  Mr.  Annealey  was 
•toopiog  to  the  net,  in  order  to  take  it,  and  the 
gun  went  off. 

Q.  Did  he  say  any  thing  how  Mr.  Annealey 
held  the  gun? 

Chester,  I  had  the  cbaiie-whip  in  mj  hand, 
and  desired  him  to  show  me  how  Mr.  Annetley 
held  the  ||un ;  he  took  the  whip  in  his  hand, 
and  held  it  so,  (which  was  much  the  same  po- 
aition  as  Redding  and  Duflell  said  he  held  it  in) 
I  think  it  was  rather  nearer  the  handle  than 
the  middle  of  the  whip  that  he  held  it. 

Mr.  firowR.  Did  yon  see  the  wound?  Where 
was  the  wound  ? 

Cheiter,  1  understood  it  was  somewhere 
about  the  hip. 

Mr.  Brown.  I  ask  you,  whether  yon  think 
he  could  have  shot  htm  in  the  hip,  if  he  had 
held  the  gun  that  way  ? 

Chester.  1  think  he  could  not  have  shot  him 
there,  if  he  bad  held  it  any  other  way  ? 

Mr.  Brown.  Pray  do  you  know  of  any  money 
beio^  offered  by  any  person  in  your  presence 
to  vount;  Egglflstone? — Chater.  No. 

Mr.  Brospn.  Nor  any  reward  of  any  sort? 

CItester.  No. — 3Iy  k)rd,  1  had  forgot  to  men* 
tion  one  thing.  Aflter  this,  Egglestone  spoke 
to  Mr.  Aoiiesley  the  prisoner,  and  shook  bands 
with  him  ;  and  Egglestone  said,  he  was  very 
aorry  for  what  bait  happened ;  but  said,  he  did 
not  think  he  did  it  designedly ;  and  then  drauk 
a  glass  of  wine  to  him. 

Court.  Did  they  shake  hands,  or  drink  the 
wine  first  ? 

Chester,  Both  at  the  same  time,  as  near  as 
could  be. 

8erj.  Capper,   Did  you  see  this? 

Chester.  I  did  see  iL 

Mr.  Browm.  1  ask  you,  Whetlier  the  pi  i- 
■oner  at  the  bar  is  not  married  to  your  daughter- 
in-law  ? 

Chester.  My  lord,  if  your  lordship  thinks  I 
ought  to  answer  this  question,  I  will. 

Court.  The  relation  is  very  small ;  but  if 
they  insist  on  their  question,  you  must  answer 
it. 

Chester.  The  prisoner  is  married  to  my 
daughter-in-law. 

Q.  They  ask  this  question  in  hopes  of  its 
.  being  of  service  to  them  in  another  affair,  for 
it  cannot  be  of  any  in  this ;  though  I  hope  he 
has  got  a  very  good  wife. 

John  Paterson  sworn. 

Q.  Mr.  Paterson,  I  think  you  did  attend  the 
coroner's  inquest  upon  this  oocasiuu ;  please  to 

S've  an   account  how  Egglestone   behared 
en,  and  what  he  said. 

Paterson.  My  lord,  I  will;  but  first  beg 
leave  to  make  an  apology  for  appearing  as  a 
witness  on  behalf  of  the  unhappy  gentleman, 
for  whom  I  am  cooctmed  as  an  attorney ;  I 
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do  it  because  in  an  affair  of  so  great  conse- 
quence Io  him,  I  think  he  has  a  right  to  my 
evidence;  and  1  do  it  with  less  scruple,  asl 
am  Ills  attornev  without  fee  or  reward.  My 
lord,  on  the  4th  of  May  I  went  to  Staines,  to 
attf  nd  the  coroner's  jury ;  though,  as  1  had 
not  time  to  enquire  into  Uie  fact,  and  prepare 
for  Mr.  Annesley 's  defence,  I  could  do  uim  but 
little  service  more  than  by  cross-examining  the 
witnesses  ibr  the  crown,  and  nsaking  observa- 
tions on  their  evidence;  one  of  the  witnesses 
was  John  Egglestone,  who  haa  been  estamined 
here. 

Court.  As  to  any  thing  in  his  behaviour, 
you  may  give  evidence ;  but  not  of  any  ibing 
that  was  reduced  into  writing. 

Paterson.  1  can  only  speak  as  to  what 
he  said  before  the  coroner ;  and  I  admit  the 
depofcitions,  taken  at  that  time,  were  reduced 
into  writing  by  the  coroner  or  bis  cleik. 

Mr.  King^  the  coroner,  sworn,  whoprodoceil 
his  Minutes  of  the  Depositions  made  before 
him. 

Serj.  Capper.  Were  these  drawn  op  when 
Egglestone  was  examined,  or  afterwards  f 

King,  They  were  not  drawn  op  afler« 
wardtf ;  thry  were  drawn  up  at  the  same  time 

Q.  Read  them  as  far  as  they  relate  to  Jtrfm 
Eirglcstonc. 

8rrj.  Capper.  Did  Egglestone  sign  his  de- 
position ?— Am^.    He  d^  not. 

Sen.  Capper.  As  this  gentleman  is  coroocr. 
what  lie  has  taken  down  ought  to  be  signed 
by  the  deponent;  and  if  itia'not,  1  hnmblj 
apprehend  it  cannot  lie  read. 

Counsel  for  the  Prisoner.  The  gentlenieo 
may  chuse  whether  tbey^will  have  the  Miontci 
read,  or  whether  weshalfgive  parole  eridcneey 
to  prove  what  Egglestone  said  at  that  time. 

[The  Counsel  Ibr  the  prosecutor  preferring 
the  Minutes,  they  were  read,  and  are  as  fol- 
lows:] 

May^^  174a. 

DKPosmoNs  relating  to  the  death  of  Tbovas 
Egglestone,  who  was  shot  in  the  parish 
of  Sudnes,  in  the  county  of  Middlesex. 

John  Egglestone^  son  of  the  deceased,  living 
oi  Staines,  saith.  That  on  Saturday,  the  1st  ^ 
May,  he  and  his  father  went  arfohing  in  ooe 
Sylvester's  grounds ;  and  savs,  that  one  Joseph 
Redding  came  up,  and  laid  hold  of  his  fethcfi 
and  demanded  hu  net ;  upon  which  his  fether 
said  he  should  not  have  it ;  then  the  prisooer, 
James  Annealey,  came  up,  and  said.  Damn 
your  bbod,  surrender  your  net,  or  you  are  a 
dead  man ;  and,  upon  his  refusal,  the  prisoner 
held  up  bis  piece  to  bis  shoulder,  and  praseiited 
his  piece  to  the  said  Egglestone,  near  to  the 
middle  part  of  his  body,  on  his  left  aide^  and 
shot  the  said  Egglestone,  who  died  presently 
after.  Savs,  the  gun  was  cocked  biefora  m 
came,  and  that  the  piece  went  Ojff  before  his 
fiaher'a  refusal  to  deliver  the  net.  He  oays, 
the  deceased  dapped  his  hand  tQ  hii  ad^  im 
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«ftid,  Yod  ro^fne,  yon  ht?e  shot  me,  I  am  a 
dead  men.  That  after  the  dncham  of  the 
piece,  his  father  dropped  instantly.  Sa^s,  that 
when  he  savr  bis  father  shot,  he  took  his  knife 
and  cut  the  string  of  tte  net,  and  jumped  into 
the  rirer ;  upon  which  the  prisoner  said,  He 
has  got  the  net,  and  went  to  strike  at  him  with 
the  butt  end  of  the  eun  ;  and  said,  Let  us  ^ 
on  the  other  side  <a  the  ri?er,  and  fetch  it. 
8ays,  that  Redding  had  ho!d  of  the  deceased 
by  the  collar,  when  the  piece  went  off.  Says, 
he  was  not  offered  any  money  by  any  body. 

Couruel/or  the  Prittmer.    This  is  the  4th  of 
May,  and  he  now  says,  that  on  the  2nd  of  May 
he  was  offered  money  at  Liileham. 
.  Serj.  Gapper,    Are  tUese  all  the  minutes 
that  you  took  ? 

Mr.  King,  My  clerk  was  there ;  these  were 
all  that  he  roentiooefl  that  he  took :  if  I  may 
say  any  thing  more  from  my  memory,  1  will 
do  it. 

Q,  Then  we  will  go  upon  the  parole  eri- 
dence. 

Serj.  Gapper,  When  an  officer  has  taken 
things  down  in  writing,  it  is  of  dangerous  con- 
sequence to  admit  parole  evidence  to  be  giren 
of  the  sartie  things. 

Q.    We  do  not  insist  upon  it. 

The  Rer.  Mr.  Eusebius  WiUiam  sworn. 

Q.    Sir,  do  yon  know  John  Fisher  ? 

Williams.    Yes. 

Q.  Had  you  anytolk  with  him  about  jBg- 
glMomPs  betnff  killed  ? 

WillUims.  f  happened  to  be  at  Laleham, 
and  beard  the  depositions  that  were  made  before 
iir  Thomas  Reynell :  Fisher  said,  if  he  waa 
examined  beibre  the  justice,  he  muld  deckire 
what  £gglestone  had  said  to  him. 

Q.    What  was  that? 

WMami,  Fisher  told  me,  that  Bgglcatone 
said  he  did  not  believe  the  gemleman  killed  his 
ftther  designedly ;  but  that  it  was  an  accident. 

Q.  Do  yon  know  how  this  young  man  Eggle- 
stone  came  from  Staines  to  London,  and  who 
has  had  the  keeping  of  him  since  ? 
'  XVillkmu,    1  know  nothing  but  by  hear-say. 

Q,  Were  you  nerer  at  the  White  Horse  in 
Piccadilly  ? 

Williaim,  1  nerer  was  there  since  this  ac- 
cident. 

Mr.  Betkune  called. 

Serj.  Gapper.  My  lord,  this  is  another 
person  that  is  brought  to  contradict  the  eridence 
of  Egglestone,  in  what  he  said  with  respect  to 
theuosition  of  the  gun. 

Prisoners*  Counsel.  Egglestone  said  the 
gun  was  pointed  downwara.  Now  we  shall 
abew  you,  frdm  the  nature  of  the  wound,  that 
it  was  morally  impossible  it  should  be  so ;  for 
the  wound  is  slanting  upwards. 

Jama  Bethune  sworn. 

Q.  Sir,  yon  are,  1  thhik,  a  snrgeon  at 
Brentfbrd :  did  yon  see  the  body  of  this  Eg- 
glestone that  was  kUled  at  Staines  T 
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Bethunt*  On  Sunday,  after  the  accident, 
my  lord,  I  happened  to  be  at  Laleham,  and 
sir  Thomas  Reynell  ^a?e  me  leave  to  come 
in  and  hear  the  depositions:  I  was  afterwards 
sent  for  by  Mr.  Perkins,  a  surgeon  at  Staines, 
to  attend  at  (he  opening  of  the  oody  before  the 
coroner  ;  there  were  several  of  the  coroner*« 
jury  in  the  room.  I  found  the  wound  on  the 
left  side,  about  an  inch  and  a  half  below  tlie 
ridfifeof  the  hip-bone :  The  wound  I  apprehend 
to  be  about  an  inch  and  a  half  wide ;  I  found  it 
went  into  thecarity  of  the  belly. 

Q.  Did  the  wound  go  upwards  or  'down- 
xhLtda  into  the  befly  ? 

Bethune.  When  1  found  it  went  into  the 
cavity  of  the  belly,  I  remembered  in  whaC 
manner  Egglestone  held  the  gun  when  he  waa 
befbre  sir  Tiiomas  Reynell,  to  shew  how  Mr. 
Annesley  held  it  when  he  fired :  I  remember 
very  well  he  held  it  to  his  shoulder,  slanting 
downwards :  I  attempted  to  put  my  probe  into 
the  wound,  in  the  same  direction  as  he  de- 
scribed the  gun  ;  but  there  was  no  passage  for 
it  in  that  position  ;  it  would  not  go  in  down- 
wards :  then  1  put  it  in,  in  this  manner,  crost 
the  belly,  and  it  went  in  without  obstruction, 
and  then  upwards,  and  it  went  in  with  the 
same  ease,  m  this  manner.  I  observed  several 
large  blisters,  fhll  of  black  serum  on  the  right 
side,  opposite  to  tlie  pUce  where  the  shot  went 
in ;  the  blisters,  which  were  on  the  Opposite 
side,  were  three  or  fbur  inches  higher  than 
where  the  wound  was:  tbe  wound  was  on  the' 
lefl  side,  and  the  blisters  on  the  right :  when  I 
fonnd  this  was  so  plain  to  me,  I  desired  it 
might  be*  as  plain  to  the  jury,  and  every  one 
there,  as  it  was  to  myself,  because  this  war  a 
matter  of  fiict,  and  not  of  judgment ;  and  I  de- 
sired the  foreman  to  come  and  put  the  probe  in. 
and  try ;  he  did  so,  and  fonnd  the  wound  as  I 
have  described  it :  1  was  the  more  careful  in 
this,  because  I  had  observed  the  evideuce  that 
the  boy  ^ve  on  the  Sunday,  and  there  was 
some  variation  between  that  and  the  nature  of 
the  wound ;  therefore  I  desired  them  to  take 
the  more  notice  of  it ;  and  said.  Gentlemen,  I 
shall  have  occasion  to  speak  to  this  by  and  bye«- 
and  therefore  I  desire  you  would  mind  what  1 
say  to  you. 

a  What  do  yon  think  those  bfisters  on  the 
other  side  were  occasioned  by  ? 

Bethune.  I  apprehend  they  were  occasioned 
by  the  force  of  the  powder ;  and  that  if  the 
shot  had  gone  through,  it  must  have  come  out 
threb  or' four  inches  higher  on  the  other  side 
than  it  went  in. 

Serj.  Gapper.  According  to  your  account, 
could  he,  holding  the  muzzle  of  the  gun  up* 
wards,  have  made  this  wound  ? 

Bethune.  He  could  not  have  made  it  with 
the  muzzle  downward. 

Q.  Did  you  observe  how  tbe  wound  was 
U|»ou  the  bone,  and  whether  there  were  any 
shot  remaining  in  the  wound  ? 

Bethune.  No,  Sir ;  but  I  found  some  shot  in 
the  cavity  of  the  belly. 

Mr.  h'roKn,    Now  the  qnestion  is,  Whether 
4G 
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the  shot,  comiDpr  opoo  tbif  bone,  migbt  not  be 
thrown  upwards  ? 

Bethune.  No ;  for  the  shot  went  throngh  the 
bone,  so  that  the  gun  rouit  have  beco  held 
obliauely,  pointing  upwardi:  the  shot  could 
not  tM?e  gone  through  in  that  direction,  if  the 
muzzle  of  the  gun  bad  pointed  downwards. 
This  is  not  matter  of  jud^ent,  but  I  have 
gifen^ou  deraonstratimi  of  it. 

Serj.  Gupper.  You  lay  the  wound  went  from 
the  left  side  to  the  right,  and  that  if  the  muzzle 
of  the  gun  was  downwards,  the  wound  would 
be  in  tb«  same  manner  ? 

Bethune,  Certainly,  Sir ;  if  the  muzzle  of 
the  gun  is  held  downward,  the  shot  cannot  go 
upward. 

Foranan  of  the  Jury,  lie  makes  it  appear, 
that  I  lie  prisoner  coukl  not  hold  the  j^un  to  his 
shoulder,  but  that  it  was  held  honioutally ; 
and  that  it  was  impossible  for  him  to  wound 
him  in  the  manner  the  bov  has  described,  if 
the  muzzle  of  the  gun  had  been  (lointed  down- 
ifard. 

Bethune, '  I  beg  lea? e  to  speak  a  few  words 
more  to  your  lordship.  While  1  was  giving  in 
this  evidence  betore  the  coroner  and  his  jury,  if 
3*our  lordship  remembers,  1  said  I  bad  shew- 
ed them  how  the  wound  was;  therefore  I 
desired  them  to  consider,  how  consistent  it  was 
with  the  cTidence  that  Mr.  Egglestoue  bad 
gifen :  I  beUeve  I  proved  it  to  uie  coroner's 
jury,  and  others  that  were  there,  that  it  was 
impossible  it  could  be  done  in  that  manner,  if 
the  gun  was  held,  as  he  said,  to  his  shoulder ; 
upon  that  he  comes  up  again,  and,  saya  he, 
Tlie  gentleman  stooped  when  he  did  it. 

Counsel  for  the  Prisoner.  This  shews  how 
he  departed  from  what  he  had  said;  for  he 
said  first,  that  Mr.  Annesley  stood  upright 
when  he  fired ;  and  then  that  he  stooped,  in 
order  to  make  lus  evidence  correspond  with  the 
woiud. 

John  Perkintf  Surgeon,  sworn. 

Q.  Did  you  see  the  body  of  Thomas  Eggle- 
fltone? 

Perkins.  I  opened  the  body  on  the  4th  of 
May,  and,  on  inspection,  I  found  one  wound 
abnut  an  inch  ano  an  half  diameter ;  on  the 
lower  part  of  the  left  side,  it  passed  throngh  the 
spine  of  the  os  ilium^  about  an  inch  and  a  half 
below  the  ridge  of  the  hip-bone:  I  pot  in  my 
firobe  seven  or  eight  incnes,  by  wnich,  and 
likewise  upon  inspection,  I  found  it  run  horizon- 
tal, a  little  upon  the  ascending.  I  put  my  two 
fingers  into  the  cavity  of  the  bone,  and  shewed 
the  jury  how  it  was ;  and  observed  on  the  con- 
trary side  four  or  five  blisters,  which  I  think  to 
be  occasioneil  b?  the  force  of  the  powder  from 
the  other  side ;  but  the  shot  did  not  go  through 
the  skin. 

Court.    I  ask  you,  whether  these  blisters 

were  higher  or  lower  than  the  wound  ? 

Perkins.  Four  or  five  inches  hiirber,  mv 
lord.  *  ^ 

Mr.  Brotcn.  Po  you  think  tiiest  blisters  were 
occasioned  by  the  shot  f 


Perkins.  I  apprehend  they  were^  because 
there  were  no  oiher  blisters  on  any  other  part 
of  the  body. 

Mr.  King,  the  Coroner,  called  again. 

Q.  Was  anv  application  made  to  yoa,  at  any 
tin»e,  to  send  Sir.  Annaley,a  piisoner  to  New- 
gate? 

King.  Yes,  1  think  it  was  Mr.  Gifiard ;  ha 
came  alon^  with  another  gentleman,  whose 
name,  I  think,  is  Carringlon. 

Q.  What,  eaptain  Carrinffton  ? 

King.  I  believe  it  was :  1  said,  1  think  the 
gentleman  is  secure  enough  (there  was  a  lord 
mentione«l,  but  1  cannot  remember  that  he  was 
named :  Mr.  Gifiard  wisely  kept  him  from  say- 
ing who  it  was  ;)  I  thought  it  was  too  severe  to 
send  him  to  Newgate ;  and  sakl,  that  air  Tbo* 
mas  Heynell  was  the  justice  of  peace  who 
committed  him,  and  he  bad  taken  anffideat 
care  about  it. 

Paul  Keating  sworn. 

Q.   Do  you  know  any  thing  of  Egglestooe  f 

Keating.  Yes. 

Q,  \Ybere  did  yoa  come  aoqoainled  with 
him? 

Keating.  At  the  White  Horse  in  Pioeadilly. 

Q.  What  countryman  are  you  ? 

Keating.  I  came  from  Ireland  on  board  • 
merchantman  frcvn  Waterfbrd :  1  was  recom- 
mended to  the  earl  of  Angksea,  to  say  what  I 
know  as  a  witness  about  the  estate. 

Q.  How  came  you  to  the  White  Horse  ? 

Keating,  There  was  one  Lawler,  thai  eumrn 
over  in  the  aame  ship.  When  I  came  to  towo, 
I  went  and  enquired  for  him  at  the  earl  of  An* 
glesea's,  and  he  sent  me  to  the  White  Horse  m 
Piccadilly  to  live,  and  there  I  came  aeqnainted 
with  Egglestoue. 

Q,  After  your  acquaintance,  do  yoa  remem- 
ber any  conversation  with  him,  about  what  ha 
was  to  have  for  swearing  in  this  cause  f 

Keating,  1  do,  my  lord,  remember  mighty 
well ;  a  little  time  after  he  came  to  the  inn,  be 
and  1  got  acquainted  together,  and  went  out  a 
walking  to  see  the  town,  and  particularly  on  % 
Sunday  morning;  the  Sunday  after  he  cmme 
to  Piccadilly. 

Q.  What  month  was  that  in  P 

Keating,  In  the  month  of  May :  I  beliere  it 
was  the  second  Sunday  in  May.  As  we  were 
walking  abroad,  I  aaked  him  now  be  came  to 
live  tliere ;  says  he,  1  am  here  at  the  eipenoe 
of  the  earl  of  Angleaee. 

Court.  This  is  not  proper:  if  yon  can  caD 
any  body  to  contradict  Egglestone  yoa  may  i 
but  this  is  reflecting  upon  a  nMe  penwn'e 
character. 

Q.  Did  he  tell  you  bow  he  came  to  be  at 
that  inn  ? 

Keating.  He  told  me,  that  BIr.  WiUiamSy 
who  keeps  the  White  Horse,  brought  him  fhmi 
Staines ;  and  that  he  should  be  very  well  pro« 
vided  for,  if  he  would  prosecute  the  gentlemea 
who  is  now  in  custody  for  this  murder ;  and  he 
desired  I  might  contrive  fooM  way  thm  1m 
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nifffat  get  the  money  tecured,  end  1  wrote  two 

or  Uiree  drafb  of  doIm  foe  lOOl.  bdiI  be  took 

eopieeof  them, 

Q.   How  cmme  he  to  tkke  copiei  or  them  ^ 
Keating.    Becsuae  I  did  not  core  ray  baod 

4ionld  be  known.    I  bate  b  copy  of  one  of 

tbem  in  my  pocket    [Rewli.] 


'  etOM'  (that  ie  hii  elder  brother)  <  or  hi*  order, 


pey  to  Hr.  Thomae 
if  elder  brother) ' 
r  upon  the  lOUi  day  of  Jane  next,  the 
'  lum  afiooL  ttefling,  for  *  aloe  reCMTcd  from 
'  bia  deeeMcd  father  and  him  in  earpcnter'a 
*  work,  dec.  WitneM  my  bend  tbi*  lOib  day 
■of  May,  1743.' 

This  wae  to  be  tigned  either  by  WDtiima,  or 
noy  lord  Angleaea. 

Q.  Doyoakaoir  of  any  diacourse  with  Pa- 
trick Lawler  P 

Keating.  Yea;  he  i«  my  lord  Aogleaea'a 
trtmt 

Court.  What  Lawler  aud  ia  not  evidence, 
nnlesa  to  cootndict  him,  and  be  hae  not  been 
cxamiDed' 

Q.  Haw  yon  ever  aeen  (he  eail  of  Angle- 
sea  at  the  While  Hone  f 

Kiting.  He  b  there  often.. 

Q.  What,  haa  the  carl  of  Angleaea  any  thing 
to  do  there  T 

Keating.  Hi*  ooadi  and  horaea  are  kept 
there. 

Q.    How  long  hare  the|y  atood  there  f 

iMftu.  Thqr  ttand  then  cooataolly. 

Bv^.Qapper,  What  waa  that  note  ^F 

Ktating.  It  iaonly  a  copy  of  what  1  wrote 
ftr^^gleatone;  lbr,aaJlold  the  Court  before, 
1  did  notcsre  that  ray  hand  ahoutd  be  aeea  in 
■ny  tuck  thing  aa  bnbvy  and  conraptiOD. 

ae^.  Gapper.    Where  was  this  note  aigued  ? 

Keating,  f  caooot  say  whether  it  waaiigoed 
OTDOt;  he  told  meitwaa  to  beaigned. 

Q.  Dill  not  yon  put  thia  bto  Eggleslo&e'a 
beadF 

JCesting,    No,  upon  tny  oath,  I  did  not. 

Hr.  Bromn.  Did  not  yon  leceive  money  to 
go  aomewhere,  and  yon  and  he  went  and  apent 
the  money  t 

Keating.  IreceivedaccowDtogo  to  Wool- 
wich. 

Q.  How  came  yon  not  to  go  to  Woolwicfa  ? 

Keating.  I  had  not  a  mimfto  go. 

Serj.  Oapper.  So  yon  had  a  mind  to  make 
l^gleatone  dmnk  with  thia  crown  F 

Keating.  That  ia  a  different  caae. 

Q.  Didnot  you  treat  him  F 

Keating.  Yea,  1  did. 

Q.  What  reaaon  bad  yon  to  treat  bim  F 

lUating.  Becaoie  he  had  no  moDey  of  bia 
•wn. 

8e^.  Gvfper.  So  yon  had  a  cnmo  to  go  to 
Woolwich,  and  did  not  go. 

Keating,  1  <fid  Dot  go,  indeed. 

The  evidvce  fbr  the  priaenen  bdog  gene 
through, 

Court.  Ifthejon  (bonld  beef  optnion  that 
the  gnu  went  w  vj  aeoitlcDl,  Iha  homiddc 


moat,  in  point  of  law,  be  either  nunalaughtjer, 
or  chance-medley:  J  ahoold  he  Klail>inthat 
caae,  to  make  il^cfaance -medley ;  but,  in  order 
lothat,tl'muilappear,  thai  what  Mr.  Aoonley 
was  doing  waa  i>erf«ctly  lawful,  oiherwite  ha 
will  he  guilty  of  maoilaughler. 

He  other  pruoner,  RMdiog,  had  certainly, 
by  Tirlue  of  his  depulatjon,  aud  by  force  of  the 
acta  of  parliament  made  fur  the  preserraiioii  of 
the  game,  authority  tu  aeize  llie  drcrasni,  who 
wa*  clearly  acting  in  Tiolation  of  ihvie  lave. 
But  it  la  doubtful  whether  tlie  aulhorily  of  a. 
game-keeper,beingpei'soDil,tlie  other  prisoner 
acted  lawRilly  in  aasintiDg  him. 

The  Sdbstance  of  the  ARODMeNTi  by  tba 

Counaet  for  the  Prisonen,   via.    Mr. 

Hume  Campbell,  Mf.  Seri.  Hayward, 

Mr.    Clarke,  Mr.   Wyrley,    and  Hr. 

Smith,  waa  at  fblhxn : 

Hy  lord,  although  a  game-keeper'a  antbo- 

rity  be  peraona),  we  lubmit  to  your  lordship, 

Ibat,  as  the  deceased  was  confessedly  doiog  aa 

unlawful  act,  Mr.  Annealey's  catching  at  the 

string  of  the  tiet,  which  the  deceasnl  liod 

thrown  awav,  and  which  might  be  only  to  pr»- 

Tent  ill  fallmg  into  the  water,  was  out  auch  a 

(reapaaa  in  him,  as  will  alter  Ike  nature  of  the 

conae^aence,  and    make  that  manilaugfaler, 

which  appear*  lo  have  been,  in  fact,  a  moat  nn- 

fbrtnoaU  accident. 

We  humbly  apprehend,  m;  lord,  (hat  it  ii 
not  neceeaary,  that  the  act  &fr.  Aiinesley  waa 
about,  when  the  accident  happeoed,  should  ba 
atrictly  legal ;  if  it  waa  an  act  of  an  indifferent 
natore,  not  an  nnlawfal  oue,  we  hope  it  will  ba 
anffident  t«  escuae  htm  tton  the  guilt  of  mau- 
alaugfater. 

If  a  man  throws  a  atone  into  a  pbee  of  pab- 
lie  reaort,  and  Idlli  another,  that  will  be  man- 
slaughter,  becauae  the  act  itself  was  unlawfo), 

Bntifam 
tignedly  kills  anotV  .  .  .._.__ 

waa  oF  an  iudiSerent  nature,  the  law  will  not 
impute  the  accident  oonaequential  to  it  oa  a 

Aa  to  Hr.  Annealey'a  entering  the  close  that 
belonged  to  Bylrester,  whaterer  it  might  ba 
with  regard  lo  him,  it  was  an  act  of  an  iadif- 
ferent  nature  with  respect  to  the  deueaaed,  who 


pioTcd,  may  and  onghl,  with  equal  justice,  t» 
be  auppoaed  in  faronr  of  the  prisoner. 

The  yonng  man's  evidence  being  put  out  of 
the  case  (and  connderrog  the  maoner  in  ^bioh 
ho  oootradicted'  himadi,  and  hat  be«a  contra- 
dicted by  olhera,  what  he  says,  we  apprehend, 
ought  to  ataod  fbr  nothing),  Hr.  Annesley'f 
net  appean  to  be  no  more  than  tiooping  to  pre- 
vent the  atcing  of  the  nci  from  falbog  into  tha 
river;  in  doing  of  which,  sunpoH  a  pistol  had 
gona  off  in  h»  pocket,  wnud  it  not  ba  tba 
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hardest  case  in  the  voiM,  to  «av  that  thia  acci- 
dent should  mnkc  him  firuilty  ormaDslaughter  ? 

But  allowing  it  noccsiiary  that  the  act  ftlr. 
Annesiey  tvas  doini^  must  be  lawfut,  we  hope 
to  fthcw  your  lordship,  tJiat  Mr.  Anucsley's  in- 
terposition in  this  case  was  so. 

There  are  livo  actii  of  parliaroeut  relating  to 
the  gfaiue  applicable  to  this  case ;  the  one 
made  in  the  U2d  and  S3d  years  of  Charles  2, 
chop.  2bt  and  the  otlier  in  the  4th  and  5th 
years  of  William  and  Mar;^,  chaii.  23. 

The  first  recitesi  that  difers  disorderly  pn- 
sons,  laving^  aside  their  lairful  trades,  betake 
themselves  to  the  stealhig  of  conies,  bares, 
pheasants,  partridfjjres,  ana  other  game,  with 
oets  and  other  eDgiaes. 

For  remedy  \»  hereof  it  enacts.  That  all 
lords  of  manors  may,  by  writing  uoder  their 
hands  and  seals,  authorise  one  or  more  game- 
keeper or  game-keepers,  within  their  manors ; 
who,  being  so  authorized,  may  seize  such  nets, 
or  other  engines,  as  shall  be  used  by  any  person 
or  persons  prohibited  to  keep  or  use  the  same. 

Then  it  recites,  that  divers  idle,  disorderly, 
^nd  mean  piH)ple  do  betake  themselves  to  the 
stealing  of  fish  out  of  ponds,  and  other  se?enil 
waters  and  rivers,  to  the  great  damage  of  the 
owners  thereof. 

Therefore  it  enacts,  That  if  any  person  or  per- 
sons shall  use  a  casting*  net  in  any  rifer,  dice, 
without  the  consent  of  the  lord  or  owner  of  ihe 
said  water ;  and  being  thereof  convicted  before 
sny  justice  of  the  peace,  shall  give  the  owner 
such  satisfaction  /not  exceeding  treble  damages) 
as  the  justice  shall  appoint,  or  be  committ^  to 
.the  House  of  Correction.  And  that  it  shall  be 
lawful  for  the  justice  to  de»li'oy  all  such  nets, 
or  other  engines,  wherewith  such  ofieoders 
shall  bo  taken  or  apprehended. 

The  other  act  or  parliament  recites,  That  di- 
▼crs  s^Qod  and  necessary  biws  bad  been  made 
for  pfcservatiiHi  of  the  game ;  notwithstanding 
which,  or  for  want  of  the  due  execution  thereof 
I  he  game  had  been  very  much  destroyed  by 
many  idle  persons,  who  afterwards  betake 
themselves  to  robberies,  buriflaries,  or  other 
like  offences,  and  neglect  their  lawful  employ- 
ments. 

For  remedy  whereof  it  enacts,  That  no  per- 
son or  persons  shall  have  or  keep  any  net  or 
engine  for  taking  of  fish,  except  the  owner  or 
occupier  of  a  river  or  tishery.  And  tliat  it 
shall  be  lawful  for  such  owner  or  occupier,  and 
all  and  every  other  person  or  persons,  by  him 
or  them  for  that  purpose  appointed,  to  seize, 
detain,  ond  keep,  to  his  and  their  own  use  and 
uses,  every  net  or  engine  which  they  shall  find 
used,  or  in  the  custody  or  possession  of  any 
pcrfion  or  persons  whatsoever,  fishing  in  any 
river  without  the  consent  of  the  ovner  or  oo- 
copier. 

Now  the  question  which  your  lordship  puts 
upon  us  to  argue,  is,  lYhcLUer  a  person  duly 
authorized  under  these  acts  of  parliament, 
beioff  resisted  in  the  execution  of  liis  office, 
can  legally  call  any  other  person  to  his  asKi- 


I 


Your  lordship  will  consider  we  are  argoiag 
in  favour  of  life,  and  therefore  will  oonstme 
these  lawa  in  the  most  beneficial  manner  for 
the  prisoner,  and  the  rather,  because  such  ooa- 
struclion  will  tend  to  put  the  laws  themselves 
in  force,  which  were  intended  for  securing  mea 
in  their  pro|»erty  from  the  violation  of  idle  and 
disorderly  |tersous. 

Thesc'acts  suppose  tlie  offenders  to  be  4e>* 
perale  people ;  tor  it  describes  them  to  be  such 
as  atlerwanla  betake  themselves  to  robberies 
and  burglaries ;  and  likewise  supposes  (what  is 
also  true  in  fact)  that  they  go  in  nambers  to 
destroy  the  game. 

That  circumstance  seems  to  imply,  that  a 
game-kee|ier,  or  other  person  duly  appointed, 
may,  in  such  cases,  call  in  other  persous  to  hia 
assistance. 

To  construe  the  law  otherwise,  would  render 
it  ineffectnal ;  for  it  is  absurd  to  snppose,  that 
every  lord  of  a  manor,  or  owner  or  a  fishery, 
should  appoint  as  many  game- keepers  as  there 
may  be  persons  inclined  to  invsde  nis  property. 
This  would  entirely  temi  to  defeat  the  security 
intended  by  the  law,  and  theretbre  can  never 
be  agreeable  to  the  meaning  of  the  legislators. 

As  these  are  late  acts  ot  parliament,  it  can- 
net  be  expected  that  we  should  produce  cases 
directly  in  point,  and  resolutions  of  the  judges, 
on  the  construction  of  those  acts  in  this  ques- 
tion. 

But  suppose,  upon  some  of  the  acts  of  par- 
liament nuule  against  smugglers,  an  officer  of 
the  revenue,  or  at  the  common- law  a  constable, 
being  resisted  in  the  execution  of  his  office,  calls 
in  otuer  persons  in  the  neighbourhood  to  bis 
assbtauce,  and  mischief  or  death  ensues  | 
micht  not  those  persons  avail  themselves  of  thm 
authority  vested  in  the  officer  or  constable,  so 
as  to  be  justified  in  what  they  do,  for  the  mani- 
fest support  and  execution  of  the  law  ? 

A  man  has  undoubtedly  aright  to  drive  away 
cattle,  which  he  finds  damage  faisant  in  his 
ground.  Suppose  then  he  should  desire  a 
stranger  to  assist  him,  couki  the  owner  of  tha 
cattle  maintain  an  action  ag[ain8t  the  strangec 
for  the  trespass  in  driving  his  cattle  ? 

Suppose,  in  the  present  case,  the  deciased 
had  not  unfortunately  been  killed,  and  had 
brought  an  action  against  the  prisoners  for  an 
assault,  might  not  tM  defendanu  (one  of  which 
was  game-leeper)  have  pleaded  specially,  and 
justified  under  the  act  of  parliament  ?  And 
sorely,  whatever  in  pleading  would  have  been  a 
justification  in  such  a  case  as  this,  will  be  a  suf- 
ficient excuse. 

But  we  apprehend,  that  ui  all  cases  where  the 
law  makes  offences  punishable  by  justioea  of 
the  peace,  whoever  sees  a  iierson  committing 
such  an  offence,  has  a  right,  without  any  spe- 
cial authority,  to  take  him  up,  and  carry  hioi, 
together  with  the  instrument  of  his  efieaee, 
before  a  justice,  in  order  to  his  conviction ;  and 
that  whatever  is  necessary  lor  this  purpose  is 
lawful. 

11' ibis  was  not  law,  oflfendecs  would,  in  most 
caiesy  escape  with  ii|ai>ttoity;  lor,  obawuv 
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theouMlrefl  to  be  disoofem]»  thej  would  hardJy 
stay  till  the  observer  oo«ld  resort  te  •  proper 
auibority ;  aod,  beiog  mean  and  aokoowo  per- 
8oi)f,  might  never  afterwards  befoood. 

£veo  the  joun^  man  who  was  so  very  for- 
ward iu  giving  bis  evidence,  admits  that  hia 
father  and  be  were  actually  fishing,  that  is, 
committing  an  ojBEence  against  these  acta  of 
parliament ;  that  Redding,  who  had  a  legal 
authority,  canoe  up  first  to  the  deceased.  Mid 
demanded  the  net;  that  the  deceased  refased  to 
deliver  it;  and  that,  whilstthey  were  struggling 
for  the  net,  Mr.  Annesley  came  up  and  snatched 
at  it. 

Upon  the  whole,  we  hope  Mr.  Annealey 
was  well  warranted  to  go  to  Redding's  assist- 
ance ;  and  that  the  unhappy  accident  that  fell 
out  at  tiiat  time,  shall  no^  be  imputed  to  him  as 
a  crime,  but  oonatrued  to  be  no  more  than 
chance-medley.* 

The  Substance  of  the  Arguments  by  the 
Counsel  for  the  Prosecutor,  viz.  Mr. 
S^j.  Gapper,  Mr.  Serj.  Wynne,  Mr. 
Brown,  and  Mr.  Johnson,  was  as  fol- 
lows: 

My  lord,  the  counsel  for  the  prisoners  have 
undertaken  to  justify  under  two  acta  of  par- 
liament. 

As  to  the  9Sd  and  9dd  of  Charies  S,  we  beg 
leave  to  observe,  that  the  chioaa  empowering 
lords  of  manors  to  appoint  game-keepers,  with 
authority  to  seiae  nets,  does  not  extend  to 
fisheries.  The  danse  which  reUtes  to  fishing, 
only  directs  that  the  offhoders  shall  be  punished, 
upon  conviction,  before  a  justice  of  peace ;  but 
does  not  empower  any  one  to  seize  either  them 
or  their  nets.  The  regular  way,  undoobledly, 
is  to  lay  a  complaint  before  a  justice  of  the 
peace,  who  is  to  grant  his  warrant  for  appre- 
hending the  ofiender,  and  then,  upon  conviction, 
he  may  destroy  the  net.  Besides,  it  was  sworn 
by  old  Redding,  that  this  was  his  fishery ;  if 
so,  sir  John  Dolben  had  no  authority  at  all  to 
appoint  a  game*  keeper  to  take  care  of  it,  and 
consequently,  even  the  deputation  itself  is  void. 

But  if  it  was  not  void,  vet  still  the  power  is 
personal,  and  cannot  be  delegated  to  another, 
and  therefore  caimot  serve  to  excuse  Mr.  An- 
nesley, who  appears  td  have  acted  officiously^ 
without  being  called  upon  bjr  any  body. 

As  to  the  other  act  of  parliament,  the  4th  and 
5th  of  William  and  Mary,  that  no  waya  relates 
to  game-keepers;  but  onljr  empowera  th^ 
owners  or  occupiers  of  fisheries,  or  persons  by 
them  for  that  purpose  appointed,  to  seize  tiie 
nets  ;  so  that  this  power  u  confined  to  old  Red- 
ding himself,  and  it  doea  not  appear  he  has  ap- 
pointed either  of  the  prisoners ;  and  there- 
fore, aa  they  had  no  authority  at  all,  they  were 
Uespassers,  and  muat  answer  for  the  eenae- 
quences. 

*  See  Leaeh'aHawkina'sPleaa  of  the  Crown, 
book  1,  c.  29,  s.  8«  See  also,  as  to  the  ques- 
tion here  ma4e,  the  obtTfationa  in  Cast's  PI. 
Cr«  ch.  5,  a.  dl« 


As  to  the  liberal  eoostmction  of  the  acts  of 
parliament,  which  the  gentlemen  contend  for^ 
we  say,  that,  at  the  common  law,  every  juan 
had  a  right  to  fish  in  rivers;  and  consequentlj 
those  statutes  are  an  abridgment  of  the  common 
law,  and  therefore  to  be  atrictly  construed.  By 
the  same  rule  of  cooatniction,  which  they  in- 
aiat  upon,  any  man  may  claim  a  right  to  coma 
erery  da^r,  and  search  another's  house  for  neto 
and  cogines  for  destroying  of  game.  But 
what  murders,  beaidea  other  inoonvenieoces, 
must  he  the  consequence  of  such  an  unlimited 
power,  we  leave  all  the  world  to  judge. 

We  admit,  that  this  is  a  new  case,  and  there- 
fore  the  cases  put  of  a  constable,  whose  office 
is  as  ancient  as  any  in  the  kingdom,  are  by  no 
meana  parallel.  We  insist,  therefore,  that  the 
prisoners,  at  least,  Mr.  Annesley,  having  been 
wrooff-doers,  must  answer  for  tne  consequence, 
which  being  the  death  of  one  of  his  majesty's 
subjecto,  make  them  guilty  of  nuinalaughter, 
supposing  the  gun  went  on  by  accident. 

Tlien  Mr.  Hume  Campbell  udd  in  reply : 

My  lord,  I  bee  leave  to  trouble  yoq  with  a 
few  words,  on  behalf  of  the  unhappjjf  gentleman 
who  stands  charged  before  you  with  a  crime 
which  affects  his  life. 

If  that  consequence  was  the  motive  for  the 
charge,  he  may  rely  upon  the  justice  of  t^is 
court  as  his  security ;  to  your  justice  lM'4»as 
surrendered  himself,  and  equally  truets  in  that 
and  his  innocence. 

In  arguing  the  point  now  before  the  Court, 
I  may  take  it  for  grafted,  that  the  gun  went 
off  bjr  accident,  without  Mr.  Annesley 'a  know- 
ing It ;  and  onl  v  consider,  whether  his  inter- 
posing to  assist  Redding  was  or  ^as  not  lawful. 

My  lord,  1  take  it  for  a  general  rule,  that  all 
persoos,  on  request,  not  only  may,  but  art 
bound  by  their  duty  and  allegiance,  to  assist 
Isgal  officers  in  the  execution  w  their  doty. 

I  shall  not  repeat  any  of  the  evidence ;  the 
Court  will  remember,  that  a  request  of  the 
game-keeper's,  or  what  amouots  to  such,  has 
been  proved. 

I  mentioned  the  case  of  a  constable,  which 
the  gentlemen  of  the  other  side  endeavour  to 
distingi^h  from  that  of  a  game-keeper,  hj 
saving,  that  his  power  is  great,  and  that  his 
office  is  very  ancient.  I  aomit  both  these  po- 
aitiooa;  bot  insist,  that  his  power  does  not  ariae 
firom  the  antiquity,  hut  from  the  legality  of  his 
office. 

A  game-keeper  is  a  legal  officer,  partieuhirly 
appomted  under  the  acts  of  parliament  for  tM 
preservatioA  of  the  game :  He  is  for  that  pur* 
pose  fuUy  empowered  to  put  the  laws,  relating 
to  the  same,  m  execution :  nobody  can  legally 
resist  him,  and  consequently  the  deceased  and 
Kua  son  were  dooU^  criminal  ;  first,  in  breaking 
the  law,  and  then  in  resisting  the  legal  officer, 
who  came  to  pot  that  law  in  force. 

What  did  Mr.  Annesley  do  in  this  case?  Be 
stooped  to  take  op  the  net,  which  the  deceased 
had  wriawfuUy  thrown  into  the  water,Jo  pr^ 
ftai  the  gaaa*kcqj»tr  ten  sciBng  it. 
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EgglnAou  h*d  ibtodMiMl  it ;  aod  will  any 
«iie  miJnUin,  Uut  when  a  trMpUKr  tlirovi 
airay  the  instrument  of  fail  crime,  it  i«  udIiwTuI 
in  iDOtber  penoD  to  lake  it  up?  Nay,  thn  u- 
■iiUnt  of  turn  to  whom  the  Matate  giTea  it  ? 

They  My  a  man  may  as  well  go  erery  day 
into  people'!  hoOMi,  ander  preleoM  of  March- 
ing for  mta,  he.  No,  Ibev  cannot  do  ibat  by 
law :  ererj  man's  bouM  is  Dia  cailte  ;  and  (be 
law  ha«  protided,  that  be  ahall  not  be  molcMed 
there  without  aipecialaolhonty.  Nor  >«  there 
the  ume  reaun  for  that,  ai  there  !■  fhr  (eiziaa 
uffeudeti  in  the  actual  comminion  of  the  of- 
fence. The  Ttry  due  they  pot,  impliea  the 
offender  may  be  found  and  come  at  by  the  or- 
dinary forms ',  but  in  the  other,  be  may  not  be 
knnwn,  aod  will  hirdlv  ttay  till  you  apply  for 
a  wanaDt  to  apprcbena  him. 

So  that  ths  neceaaitT  of  the  thinff  nakea  that 
reasooable  and  lawftif  in  the  one  caae,  which, 
fyr  want  of  that  ncaeaKlv,  ii  not  so  in  iba  other. 

That  a  special  authority,  my  ioH,  ia  not  n»> 
ceuary  in  all  cases,  will  hardly  be  dispnted ;  a 
cnnitatile,  if  the  law  is  broke  in  his  pnaence, 
may,by  Ttrtaeofhia;eoenlpow«r,laka  cog- 
nicancc  of  the  oRence,  and  ancat  the  oSender. 

In  tbe  present  caae,  the  gmme-keeper,  who 
■1 1 1^1  officer,  and  in  natm«  of  a  conataUe 
for  Ibis  patlicabr  pnrpoM,  saw  tbedeemaed  a- 
flabing,  and  oofkaeqiwnily  bad  •  tight,  without 
an^  special  wamut,  Iv  s^se  him,  and  when 
— '  U  call  Hr.  AnMslcy  to  hi* — '-' 


',  and  therefore 
abouldbecoDatruedstrictTy.  Mylonl,iioman, 
by  th«  common  law,  had  a  right  lo  fish  in  an- 
other's property.  It  wa»  an  offence  at  the 
common  law;  it  is  ■  malum  iu  ae;'  and  tlie 
statutes,  that  hafebecn  mentioned,  «ily  make 
Ihatoflencepnnisbableby  a  justice  of  peace; 
as  Ifaey  tend  therefore  lo  secure  tbe  property 
which  a  man  had  at  the  coomton  law,  they  an 
an  addition  to  tbe  common  law,  fixioo'  a  pn- 
niabment  for  the  breach  of  law ;  and  tbererora 
lo  be  so  conatnied,  as  will  beat  answer  so  m- 
laHtry  an  end. 

If  itit  a  oewcase,  as  the  gentlemen  seem  to 
lay  a  stress  opon  it,  let  us  conudn  what  wiU  be 
the  consequence  of  your  lordship's  detcrmina- 


in,  if  it  Bhoutd  be 

»  get 
any  onmber,  it  will  be  impoasiblel 


Tbe  law,  my  lord^  1  apprehend,  will  Wome 
Tain  and  idle ;  for  if  ofleadeta  get  tngetfatr  in 


keeper lo  r 

Nay,  my  lord,  the  Isw  itaelf  will  become  a 
snare  to  all  who  bare  not  the  act  of  parlisnwnt 
in  ttieir  pocket,  to  tell  them  they  most  not  in- 
terfere; lor  suppose  a  person,  le^ly  appointed 
under  an  act  of  parliament,  going  to  do  hi* 
duty,  it  resisted,  can  it  be  imagined  that  hi*  fel- 
low-serrant,  bis  neighboor.or  bis  friend,  would 
not  think  himself  justified,  nay  bound  to  assist 
bim,  when  be  mcs  his  aotboniy  thus  trampled 

AI  most,  my  lord,  it  conld  be  only  an  impru- 
dent act  in  Hr.  Aonesk*  to  interpose  -,  bnt  we 
hope  your  lordship  will  not  conMnie  it  to  be 


•Qch  an  nnlawfiil  act  as  wiH  mak«  him  a  trci- 


Your  lordriiia  i 
depends  entirely  on  t6eere<fil  of 
whether  thia  gnlleman  did  nay ' 
Befureyoar  lordship  direola  tbe  jury 


and  likewiae  an  indidment  on  the 
against  the  pnsonrr  Hr.  Annealey. 

Court.    'That  is   for  sboothy  m 
But  there  is  no  eiidence  iroding  that « 

tjeij.  Gapptr.  My  lord,  we  desira 
some  eridence  to  support  the  character ' 
Egtclesione. 

Q.  For  what  ?  We  hsTe  cdled  no  wi 


Hare  yon  not  c 
nesa  that  has  appeared  to  tbebor'acbaraoicrr 
If  you  cuuld  haie  called  more,  it  is  to  be  anp- 
poaed  you  woukl  bare  doneiL 

Jolm  Gardner  swon. 

S^j.  Wmuu.  Do   yon   kaow   ihia   your 
BgglaMffiie?— Gardiser.  Yh. 

Strj.  Wfnm.    How  loag  bare  you  knowR 
bimf — Gorditcr.  Smoi  or  a^kt  jaara. 

Serj.  Wynne.    What  ia  be,  as  ■•  bin  hoMaty- 
and  rcfacity  ? 

Gardner.   He  is  lik*  Other  bnji,  anmnlimM 
good,  somelimaa  in^fieretit. 

Soij.  Wjinim.  I  do  not  maan  aa  to  « littla  ■»', 
luckiMBs  :  Bnt  do  yon  thiok,  from  his  ganaral 


UtoHui  Syhater  twom. 
Seij.  ITyaae.  Do  you  know  thia  ^ 
T.  Sylvetter.  Yea,  I  hare  known  nun  aooa 
three  jreara;  belired  by  meals  bulciier's. 

Ser|,  Fyitne.  What  was  be  as  to  his  da- 
acler  and  bebariour  1 

T.  SyhtMttr.   He  was  ■omedmea  idle  and 
g'.Ten  to  play. 
Seij.  Wj/ntte,   Do  you  ibiok  he  would  fer- 

r.  Sylvater.  No,  I  do  not  think  h*  would. 
Swna«lj^h«tcr  called. 

Seij.  Wgnne.  How  long  hare  you  knovB 
this  boy? 

S.  Sylvaltr.  I  hare  known  tbis  bo}  a  goal 
white. 

Beij.  Wynne.  Whatishisgenenlcbaradari 
do  you  think  hewould  forswear  bimself  F 

S.  Sylvater.    I  bare  bad  no  oonrerutln 
with  hiin,  so  I  do  not  know  what  he  is. 
WillUan  Palmer  swam. 

Serj.  ITynne.  Do  you  know  youiy  Eggh  , 
stone  r — Palmer.    Yes. 

Seij.  Ifynne.    How  long  ha*e  yon  known 

Palmer.  I  bare  known  him^ai  long  at  I 
hare  known  any  person  of  hia  age :  Ha  cama 
of  very  honest  pHrmti. 

Serj.  Wgn«e.  Do  yon  tbink  ha  woaM  Ibt^ 
swear  bimself. 
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Palmer,  I  do  not  thiok  he  would  forswear 
himself. 

Q.  Upon  yonr  oatb»  do  yon  not  think  he  is 
much  addicted  to  \jm^  f 

Falmer.  Why,  that  is  not  taking  a  false  oath. 

Patrick  Lawler  sworn. 

Seij.  Wynne,  Do  you  know  Pani  Keatine  ? 

Lawier,  1  have  known  him  ever  since  tue 
ld(h  of  March  last. 

Q,  What  is  his  general  character  F 

Lawier,  1  do  not  know  his  general  charac- 
ter;  but  I  know  be  has  behaved  very  bad  of 
late. 

Q,  Did  yon  never  offer  bim  any  money  to 
keep  out  of  the  way,  and  not  appear  at  this 
trialP 

Lawler.  No,  not  I ;  bnt  he  said  he  would 
give  them  a  Rowland  for  their  Oliver. 

Q,  Do  you  know  what  he  meant  hij  that  ? 

Lawler.  No ;  only  that  he  said  it  my  lord 
Anglesea  did  not  give  him  money,  he  would 
turn  evidence  on  the  other  side. 

Q.  What  did  von  think  he  meant,  when  he 
said,  if  my  lord  Anglesea  did  not  give  him 
money,  he  wooM  turn  evidence  on  the  other 
side?  Why  surelv  my  lord  is  not  concerned  in 
thb  prosecution!  But  pray,  Sir,  you  have 
given  a  bad  account  of  Mr.  Keating,  how 
came  yon  and  he  aocjoainted  ? 

Lawler.  This  Keating  and  1  came  over  to- 
gether from  Ireland  fai  the  same  ship ;  be  told 
me,  tfiere  were  some  evidences  on  board  that 
were  coming  over  to  swear  away  my  lord  An- 
glesea's  estate :  said  he,  there  are  three  women 
and  two  men,  and  I  have  discovered  the  whole 
thing,  how  they  are  bribed  to  come  here ;  and 
if  I  come  to  London,  said  he,  1  will  give  my 
lord  Anglesea  an  acooont  of  it 

Q.  Pray,  Sir,  teU  us  what  became  of  Keat- 
ing when  be  ckme  to  town  ? 

Lawler,  Soon  after  he  arrived  he  found  me 
out,  and  so  I  told  Mr.  Jans  I  thought  he  might 
depend  upon  this  man,  beosase  1  bad  seen  mm 
in  Bristol ;  s^d  I,  1  speak  to  you  about  this 
man  out  of  charity ;  for  he  is  very  poor:  then 
says  Mr.  Jans,  •  Let  him  go  to  tlie  White- 
Horse  in  PiooKlilly;  and  then  be  wanted 
clothes  and  money ;  and,  says  he,  If  they  do 
not  give  me  clothes  and  money,  I  will  swear 
that  the  earl  of  Anglesea  was  to  give  a  note 
to  young  Egglestone  to  swear  upon  this  trial. 

Q.  What  do  you  think  he  meant  bv  his 
giving  a  Roifland  for  an  Oliver  P  Whether  it 
respected  this  cause,  or  rekted  to  my  lord  An- 
glesea's  estate  7 

Lawler.  I  cannot  tell  what  he  meant. 

Tlien  the  Court  proceeded  to  sum  np  the 
evidence  as  follows : 

Gentlemen  of  the  jury,  the  prisoners  at  the 
bar,  James  Annesley  and  Joseph  Redding, 
stand  indicted  for  the  wilful  murder  of  Tho- 
mas Egglestone,  by  giving  him  one  wound  on 
the  left-side  o(  the  helly,  in  the  parish  of 
Staines,  of  which  he  instantly  died :  the  in- 
dictment sets  forth,  that  Annesley  fired  the 


gun,  and  gave  the  wound,  and  that  Redding 
was  assisting  and  abetting  him  in  the  doing  of 
it:  and  they  stand  a  second  time  indicted oa 
the  coroner's  inquest  for  the  same  murder; 
and  there  is  another  indictment  against  tha 
prisoner  Annesley,   for  feloniously,  wilfully^ 
and  maliciously  snooting  this  man,  against  the 
statute  of  the  ninth  of  king  George  the  first. 
The  first  evidence  that  is  call^  b);  the  prose- 
cutor is  John  Egglestone ;  he  says  liis  father 
and  he  went  a -fishing  up  the  river,  till  they 
came  to  Samuel  Sylvester's  ground ;  that  they 
had  a  net>  and  the  string  of  the  net  was  about 
his  father's  arm ;  that  when  they  got  about 
the  middle  of  the  field,  they  saw  the  prisoners 
coming  up  ;  that  Redding  came  up  nrst,  and 
went  to  lay  hold  of  the  net,  and  his  father 
threw  the  net  into  the  river,  about  two  yards 
from  him ;  and  that  Annesley  then  came  np 
and  said,  Damn  your  blood,  deliver  your  net, 
or  you  are  a  dead  man,  and  fired  directly  :  and 
that  he  shot  him  near  the  bottom  of  the  bellj 
on  the  left-side;  that  his  father  said,   Yoa 
rogue,  what  have  you  done  ?    I  am  a  dead 
man ;  that  he,  the  witness,  took  a  knife  out  of 
his  pocket,  to  cut  the  string  of  the  net  from 
his  father's  arm,  and  leaped  into  the  river,  and 
dragged  the  net  to  the  other  side  of  the  river ; 
and  that  Annesley  said,  The  rogue  has  got 
his  net,  let  us  go  on  the  other  side ;  that  ha 
saw  Bettesworth,  Fisher,  and  Bowles,  on  the 
other  side  of  the  river,  and  told  them  he  be- 
lieved his  father  was  dead ;  that  they  came 
over  the  river,  and  advised  him  to  get  a  sur- 
geon ;  upon  which  he  went  to  one  Gharlea 
Cole,  but  he  did  not  come:  that  then  he  went 
for  Rossel  the  constable,  to  search  for  the  pri- 
soners, and  says  they  found  the  prisoner  An- 
nesler  in  a  place  about  five  or  six  foot  above 
the  floor,  in  an  out-house,  upon  some  rubbish; 
that  they  carried  him  to  the  Round-house ; 
that  he  staid  there  all  night,  and  the  next  day 
they  carried  him  to  Hounslow :  he  says  the 
gun  was  cocked,  but  be  cannot  tell  when  he 
cocked  it :  he  says  sir  ThooMis  Reynell  came 
into  Hounslow  while  they  were  there;   and 
that  by  his   order  they  went  to  the  Grey- 
hound at  Laleham ;  and  that  one  Lane,  Ches- 
ter's son-in-law,  ofiered  him  100/.  a  year; 
that  Mr.  Annesley  said  he  had  not  lool.  a 
year  to  give  him,  for  he  had  more  to  provide 
for;  but  be  might  have  50/.  a  year,  if  he 
would  not  come  against  him :  he  said  he  had 
no  conversation  vrith  one  Duffell,  but  that  be 
had  with  Dalton ;  he  says,  he  has  sometimes 
dined  at  Williams's  table ;  and  that  he  did  not 
tell  Paul  Keating  he  was  to  have  200/. 

The  next  witness  that  isproduced  is  John 
Bettesworth :  he  says,  that  Egglestone  and  his 
son  were  in  Silvester's  ground,  on  the  other 
side  of  the  river,  and  he  saw  the  prisonera 
come  out  of  Redding's  ground  into  Sylvester's, 
and  when  they  were  in   the  middle  of  ihe 

Sound  they  ran  after  them:  he  says,  Joseph 
eddmg  was  too  nimble  for  Egglestone'e 
father ;  but  whether  be  had  him  by  the  collar, 
he  cannot  say :  he  ssys,  that  the  gun  went 
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off  Mou  an«r  Mr.  Annctiey  canie  up  to  oM 
Bgglettone :  be  Bays,  be  saw  tbe  Miioke  and 
fire  of  the  tfun ;  ano  cane  up  eaon  after  Kgf  le- 
atoDe'a  fatiier  was  shot.  He  says,  be  and 
Fiaher,  aiul  Deirtes^  croBsed  tbe  water ;  aod 
that  Anneiley  and  Reddioff  ran  away  ;  that 
Egelertone  was  not  onHe  ifead  when  be  eame 
o?er,  but  was  net  able  to  apeak ;  and  says, 
he  saw  the  net  on  the  other  side  sf  tlie  river : 
he  says,  there  was  a  plaee  in  a  wash-house, 
about  MX  foot  from  the  ffroond,  and  there  they 
found  Mr.  Annesley  ;  tiinC  it  is  a  place  where 
they  pirt  hoops,  and  other  rubbish :  he  says, 
that  when  Mr.  Annesley  was  taken,  be  said, 
be  wished  to  be  kiHed,  lor  bein^  instrnmental 
in  the  taking  away  an  imiocent  man's  life. 
That  about  half  an  hour  before  this  accident 
happened,  lie  saw  Mr.  Annesley  offer  to  shoot 
at  a  craw. 

John  Fisher  is  called  next;  he  says,  he 
saw  yonnn^  Keddin|f  in  I  lie  ground  with  ano- 
ther man ;  but  cannot  ssy  that  Aniiesley  is  the 
man ;  and  that  he  saw  there,  two  men  running 
after  figglestone  and  his  son;  that  Redding 
laid  his  hand,  he  thinks,  on  £gglestone*s 
shoulder ;  and  there  was  a  sort  of  a  scuf&e  be* 
tween  them ;  and  he  that  carried  the  gun  car- 
ried it  in  a  form  to  shoot ;  and  he  that  carried 
the  gun  was  rery  near  Egglestone  when  the 
gun  went  off:  and  he  says,  be  saw  Joseph 
Redding,  and  tbe  other  man,  go  away ;  and 
he  says,  he  was  at  this  time  169  yards  off.  It 
seeoM  the  ground  has  been  measured,  and  that 
is  tbe  reason  they  are  so  particular  in  it :  lie 
■ays,  Egglestone  had  money  offered  him  in 
faia  hearing ;  he  would  bare  bad  a  hundred  a 
year;  but  Mr.  Annesley  said,  he  could  not 
give  him  an  hundred  a  year,  for  be  had  other 
people  to  do  for :  but  he  would  give  him  fifty ; 
and  that  Egglestone  afterwards  said,  be  would 
uot  sell  bis  father's  bkKMl;  and  he  said,  that 
Egglestone  afterwards  told  him,  he  believed 
the  gentleman  dM  not  do  it  wilfully  ;  but  that 
the  boy,  being  afterwards  asked  bow  he  conid 
swear  against  tbe  gentleman,  when  he  had  said 
he  belimd  he  did  not  do  it  wilfully ;  he  said, 
he  did  not  remember  any  thing  of  what  he  bad 
said  to  him ;  ami  he  says  he  bas  been  in  the 
same  story  ever  sinee  Uie  acoident  happened, 
eoccepting  that  one  time. 

The  next  witness,  gentlemen,  is  Samuel  Syl- 
vester ;  and  he  says,  when  Mr.  Annettley  came 
out  of  that  place  where  he  was  found,  he 
trembled  very  much :  lie  savs,  he  rents  this 
land  of  one  Sanders,  who  tooK  it  of  lledding's 
ftither:  he  says,  Egglestone  used  to  work 
sometimes  with  his  father  in  tbe  business  of  a 
carpenter,  but  that  he  has  lived  some  time  at 
the  While  Horse,  in  Piccadilly. 

This  is  the  substance  of  the  evidence  for  the 
proseeutor. 

Tbe  prisoner  Mr.  Annesley •  in  his  own  de- 
Ibnee,  says,  tliat  he  is  very  sorry  for  the  ac- 
cident tliat  bos  happened  ;  that  tlie^e  persons 
were  poaching  in  the  manor  that  belongs  to 
air  John  Dolbni ;  titat  they  did  go  up  to  them, 
bvl  thai  yon  cannot  suppose  he  had  any  spite 


against  a  man  be  never  saw  in  his  life ;  he  says 
that  he  bad  a  gun  in  his  hand,  and  that  the 
gun  went  off  by  accident.  The  other  prisoner 
Tledding  says,  lie  is  game-keeper  to  sir  John 
DoHien  ;  that  he  saw  these  men  fishing,  and 
went  to  take  the  net ;  that  he  beard  the  gun 

Koff,  and  saw  tbe  man  fall  down,  and  then 
said  to  Mr.  Anneslej,  Lord  Mess  me,  I 
hope  you  have  not  killed  the  nun  !  and  that  it 
was  done  accidentally. 

To  prove  their  case,  they  called  tbe  follow* 
,  ing  witnesses.    Tbe  first  is, 

Mr.  Staples ;  be  says,  this  is  sir  John  Dol- 
beirs  manor,  and  that  he  has  held  courts 
there. 

The  next  witneiw,  gentlemen,  was  Thomas 
Burliugson,  and  he  proves  a  deputation  of  tbe 
second  of  July  1741,  from  sir  John  DoHien  to 
Joseph  Redding  the  younger,  and  thereby  ha 
is  appointed  his  game- keeper,  to  seize  the  nets, 
Arc.  of  any  |»erson  who  shall  destroy  any  g^mc, 
or  fish,  in  his  manor ;  and  in  the  book  which 
is  kept  for  the  entry  of  these  things  for  the 
county  of  Midiilesex,  it  appears  that  the  cuiry 
was  made  the  S9th  of  January,  1741,  which 
was  befi>re  the  committing  of  this  fact. 

Then  Redding,  tbe  father  of  Joseph  Red- 
dincf,  is  called,  and  he  says,  the  fishery  belongs 
to  sir  John  l>Albk'n,  \\\\o  is  lord  of  the  manor ; 
that  be  lett  the  ground  called  Hare  Mead  to 
Sanders ;  and  that  the  same  is  now  in  the  pos- 
session of  S)'lvester.  That  lie  himself  was  in 
Chantry  Mead  (which  is  next  to  the  Hare 
Mead)  Vhen  this  accident  hoppened :  thaf 
when  he  came  up  to  tbenv,  his  son  said,  h« 
was  afraid  the  man  was  killed,  and  asked  An- 
nesley how  he  came  to  do  it  P  To  whicli  An- 
nesley answered.  He  did  not  think  of  tbe 
gun's  going  off;  he  says,  they  seemed  very 
much  troubled  and  concerned:  being  asked 
the  position  of  the  gun  when  it  went  off,  be 
says,  Mr.  Annesley  held  the  gun  in  one  hand, 
and  that  it  hung  down  by  bis  side. 

The  next  witness,  gentlemen,  is  William 
Duffell;  and  he  says,  that  some  bsnrs  afl^er 
the  accident  happened,  John  Egglestone  came 
into  his  house ;  ami  the  man  that  brought  him 
to  his  house,  desired  him  to.  s|N*ak  tbe  truth ; 
and  the  account  the  boy  gave  at  tliat  time  was, 
that  Reilding  came  up  to  his  father,  and  de- 
manded the  net,  and  that  bis  father  said  he 
should  not  have  it,  and  threw  it  into  the  river ; 
that  then  Mr.  Annesley  came  up,  and  tbe  gim 
went  off,  and  bis  father  was  shot.  He  says, 
that  Abraham  Kgij^lestone  particularly  asked 
the  boy  whether  he  saw  Mr.  Annesley  pull  tb« 
trigger  of  the  gnu?  And  that  he  said  be  coald 
not  tell ;  that  then  he  asked  him  if  there  were 
any  words  between  them  ?  And  he  said.  No ; 
that  then  this  witness  said,  it  was  a  strange 
thing  that  Mr.  Annesley  should  shoot  his 
father,  aod  have  no  words  with  him :  that  being 
asked  in  what  manner  the  gun  was  held,  Eg- 
glestone, with  a  stick  whicli  be  bad  in  bis 
hand,  shewed  them  in  what  manner  Mr.  An- 
nesley held  the  gun  :  be  says  tbe  stick  was  ia 
his  hand,  banging  down  by  his  aide.  He  sayi^ 
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that  Egglestooe  then  was  uked,  if  he  tbougbt 
Anneney  did  it  wilfully,  and  that  he  said  he 
could  not  tell.  Being  asked  as  to  the  boy's 
character ;  he  says  he  has  but  an  indiflferent 
character,  that  he  cannot  speak  in  the  praise 
of  him,  and  has  beard  his  father  often  com- 
plain of  him. 

The  next  e? idence  is  John  Dalton ;  and  be 
says,  that  the  next  day  af\er  the  accident,  be 
went  to  Laleham,  and  there  Eff^lestone  told 
him,  he  believed  it  was  an  accident,  and  not 
done  designedly.  He  says  the  boy  has  but  an 
indifferent  character,  but  believes  he  would  not 
forswear  himself. 

The  next  witness  is  Richard  Chester,  and 
he  says,  (bat  he  asked  the  boy  at  Laleham, 
whether  it  was  accidental  or  wilful ;  and  that 
he  said  he  believed  it  was  an  accident;  for  he 
did  not  believe  any  gentleman,  in  cool  blood, 
would  designedly  shoot  another  ;  he  sa\'s  he 
had  a  whip  in  his  hand,  and  desired  Kirgle- 
stone  to  shew  him  how  Mr.  Annesley  held  the 
gun ;  that  he  took  the  whip  in  his>iiand,  and 
shewed  him ;  that  be  held  it  iu  his  band, 
hauling  down  by  his  side ;  and  he  says  he 
saw  Eggleslone  speak  to  Mr.  Annesley  ;  that 
be  shook  hands  with  him,  and  drank  a  glass 
of  wine,  and  said  be  did  not  think  he  did  it  de- 
signedly. 

Mr.  raterson  was  then  called  to  prove  what 
the  boy  said  before  the  coroner ;  but  his  exa- 
mination being  taken  down  in  writing,  1  did 
not  think  proper  to  allow  of  parole  evidence. 

Then  Bfr.  Ring  tlie  coroner  was  called  ;  and 
he  produced  the  minutes  of  the  depositions, 
taken  the  4th  of  May  at  Laleham,  before  the 
inquest.  The  minutes  have  been  read,  by 
which  it  appears  that  Egglestone  deposed,  that 
as  his  father  and  be  were  fishing  in  Sylvester's 
ff round,  Redding  came  up,  and  laid  bold  of  his 
father,  and  demanded  his  net,  which  his  father 
refused ;  that  then  Annesley  came  up  and 
said,  *■  Damn  your  blood,  surrender  your  net, 
or  you  are  a  dead  man  ;^'  that  he  held  up  his 
piece  against  his  shoulder,  and  shot  him  di- 
rectly :  and  his  father  said,  **  You  rogue,  you 
have  shot  me,  I  am  a  dead  man."  And,  gen- 
tlemen, his  deposition  before  the  coroner  like- 
wise says,  that  when  he  saw  his  father  uras  shot, 
he  took  his  knife^  and  cot  the  string  of  the  net ; 
and  that  then  Mr.  Annesley  went  to  strike  him 
on  the  head,  with  tlie  butt  end  of  the  gun.  And 
he  swears  in  his  deposition,  that  be  was  not 
offered  any  money  by  any  body.    Then  they 

J  reduced  Mr.  Eusebius  WUIiams,  and  he  says, 
obn  Fisher  told  him,  that  John  Egglestone 
had  said  he  did  not  believe  Mr.  Annesley  killed 
his  father  wilfully,  butjhat  it  was  done  by  ac- 
cident. 

Then  James  Bethune,  a  surgeon,  is  pro- 
daced,  and  he  says,  he  saw  the  Sody  ;  that  he 
examined  and  probed  the  wound ;  and  be  says 
it  was  an  inch  and  an  half  below  the  ndge  of 
the  hip-  bone,  and  an  inch  and  an  half  wide ; 
and  that  when  he  put  his  instrument  downwards 
it  would  not  go  m  ;  but  it  would  go  in  when 
Che  probe  was  put  upwards,  or  cross  the  bell  v. 
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The  next  witness  is  John  Perkins,  a  surgeon : 
he  says  be  opened  the  body  the  4th  of  May,  to 
be  inspected  by  the  coroner's  inquest;  and 
there  was  a  wound  an  inch  and  a  baU'  diameter. 
He  put  in  his  probe  seven  or  eight  inches,  and 
found  the  wound  a  little  horizontal,  about  aa 
inch  and  a  half  below  the  hip-  bone ;  he  says 
there  were  blisters  on  the  other  side  of  the  body, 
and  they  were  four  or  five  inches  higher  than 
the  wound.  Mr.  King  says,  that  Mr.  Giffard, 
who  is  the  solicitor  in  this  prosecution,  made 
application  to  bim  to  commit  Mr.  Annesley  to 
Newgate  ;  but  be  thought  that  was  too  severe, 
as  sir  Thomas  ReynelT  was  a  justice  of  the 
peace,  and  had  taken  sufficient  care  of  him. 

Paul  Keating  says,  he  became  acquainted 
with  Egglestone  at  the  White  Horse  in  Picca- 
dilly, which  is  kept  bv  one  Williams ;  and  that 
he,  at  Egglestone's  ifesire,  drew  a  note  of  200/. 
for  bim,  and  that  the  boy,  Egglestone,  took  a 
copy  of  it. 

Gentlemen,  this  is  the  evidence  given  in  be- 
half of  the  prisoners;  and  there  has  been  evi- 
dence given  10  support  the  character  of  John 
Egglestone. 

John  Gardener,  he  says  be  has  known  bim 
seven  or  eight  years, — that  he  is  like  other 
boys,  sometimes  good,  and  sometimes  indif- 
ferent, but  he  does  not  think  be  would  forswear 
himself. 

Sylvester  was  called  again,  to  Egglestone's 
character;  he  says,  he  has  known  him  about 
three  years,  that  he  was  sometimes  given  to 
play,  but  believes  be  would  not  forswear  him- 
self 

William  Palmer  says  he  has  known  him 
from  a  child,  and  does  not  tliink  he  would  for- 
swear himself.  ^ 

Patrick  Lawler  says,  he  has  known  Paul 
Keating  since  the  18tb  of  March ;  that  because 
he  could  not  be  supplied  with  clothes,  as  he  ex- 
pected, he  was  to  sweat,  that  the  earl  of  Angle- 
sea  was  to  give  a  note  to  youn^  Egglestone. 

This  is  the  state  of  the  evidence  on  both 
sides. 

Now,  gentlemen,  you  are  to  consider,  whe- 
ther the  fact  is  murder,  manslaughter,  or 
chance-medley :  murder,  gentlemen,  in  point 
of  law,  is  when  a  person  kills  another  with  ex- 
press malice  and  design,  or  with  implied  ma- 
lice, as  when  it  is  without  any  offence  or  pro- 
vocation ;  but  if  there  is  a  sudden  fniy,  and  in 
that  fray  and  heat  of  blooti,  a  person  is  killed, 
that  is  manslaughter ;  now  there  are  several 
things  in  the  course  of  the  evidence  proper  to 
come  under  your  consideration  ;  you  will  ob- 
serve that  Egglestone  swears  Mr.  Annesley 
said,  **  Damn  your  blood,  deliver  your  net,  or 
you  are  a  dead  man,"  and  that  immediaiely 
the  gun  went  off,  and  the  man  was  shot ;  if  he 
let  the  gun  off  designedly,  if  this  was  tiie  case, 
though  on  a  sudden,  he  can  be  guilty  of  no 
less  than  manslaughter  ;  but  then  you  will  con- 
sider what  different  things  the  boy  has  said ;  he 
has  declared  several  tiroes,  he  did  not  believe 
lie  did  it  designedly  ;  and  according  to  what 
the  surgvoQt  say,  it  is  not  probable  to  me,  that 
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this  wound  cmiSd  be  f(iven  io  the  ntoatioD  he 
ftH^s  Air.  Annesley  was  io ;  for  the  wound 
guAS  upwards;  and  iff'  he  held  his  (pJD  M  the 
hn\  has  said,  lite  woitml  couki  Hot  hare  been  as 
u  is :  besides  thai,  be  is  rxprossly  contradicted 
in  the  fact  itseit'by  oht  itetitlithf,  w he  swears 
he  saw  Ih4f  ^un  i^  off,  and  that  it  was  hantrini; 
by  Mr.  Anitesltiy'ssiilp.  Oentlemee,  as  1  said 
before,  the  qiiestiuD  ynii  are  to  constikrr  of,  is, 
whether  thisismaiisiaiiii^hter,  or  chance -medley 
in  Mr.  Anoesley  ;  lor  as  to  Ueddiog,  he  must 
certainly  be  acquitteit ;  and  as  tomunler  I  can- 
not thiiik  there  is  any  e?idence  to  make  BIr. 
Aaiicsley  ipuilty  of  that ;  but  as  there  w  a^  some 
hot  Iflooil,  theie  may  he  reason  to  ctmsider, 
wiiethcr  it  is  nnt  manslaughter :  on  the  other 
hand,  it  Mr.  Annesley  was  carryin{f  his  gun 
by  his  side,  and  it  went  off  accidentally,  then 
it  will  be  chance-medley. 

Then  the  Jury  having  considered  of  their 
Vcidicts,  without  going  out  of  Court. 

Clerk  of  the  ArraignM,  Gentlemen  of  the 
jury,  are  you  agreed  in  your  rerdictaP 

Jurjf,    Yes. 

Clerk.  >Vho  shall  say  for  you  ? 

Jury,  Our  foreman. 

Clerk.  James  Annealey,  hold  np  your  hand. 
—Joseph  Redding,  hold  np  your  band. — Gen- 
tlemen of  the  jury,  look  Ufion  the  prisoners. 
How  say  vou,  is  James  Annesley  Guilty  of  the 
fokmy  and  murder,  whereof  be  stands  indicted, 
•r  Not  Guilty  r 

Foreman  if  the  Jury,  Not  Guilty  of  murder, 
but  Guilty  of  chauce- medley. 

Clerk,   How  say  you,  is  Joseph  Redding 


khceen  J. Amiede^f  nq.   [IMO 

i  Guilty  of  the  Ame  felonr  and  narder,  where- 
of he  stands  indicted,  or  Not  Guthy  ? 

Foreman  of  ike  Jury.  Not  Golly  of  the 
murder,  but  Guilty  of  chasoe-medley . 

Clerk.  How  say  yon,  Is  the  said  James  An* 
'  nesley  Guilty  of  the  felony  and  morder,  where- 
with he  stancis  charged  upon  the  coroner^  in* 
qui<9ttjon,  or  Not  Guilty  ? 

Foreman  of  the  Jury.  Not  6iiil^  of  tht 
murder,  but  Guilty  of  chance  medley. 

Clerk,  H07  say  you,  is  the  said  Joseph 
Reddinff  Guilty  of  the  same  fekmy  and  munfer 
wherewith  he  sisnds  charged  upon  the  coro- 
ner's inquisitioD,  or  Not  Guilty  ? 

Foreman  ff  the  Jury.  Not  Guilty  of  tht 
murder,  but  Guiliy  6f  chance- medley. 

Cferk.  How  say  yon,  is  the  said  James  An* 
nesley  Guilty  of  uilfnlly  shooting  at  Thomas 
£ggl<rstone,  against  the  form  of  the  statute,  or 
Not  Guilty  ? 

•Foreman  of  the  Jury.    Not  GniltT. 

CUrk.  Gentlemen  of  the  jury,  hearken  to 
your  rerdicts,  as  the  Court  has  recorded  tbeni. 
Vou  say  that  James  Annesley  is  Not  Guilty  of 
the  felony  and  murder  whereof  he  stands  id* 
dieted,  but  is  Guilty  of  chance-medley . 

You  say  that  Joseph  Redding  is  Not  Guibj 
of  the  same  felony  and  murder  whereof  ht 
standi  indicted,  but  is  Guilty  of  ehanee- 
medley. 

You  say  the  same  upon  the  coroner's  inqoi* 
sition. 

You  also  say  that  the  said  James  Annes&sj 
is  Not  GuiKy  of  maliciously  shooting  at  Thov 
mas  Egglestone,  against  the  form  of  the  sta* 
tnte.    And  so  you  say  all. 
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of  Jamks  Annesley,  esq.  and  others,  Plaintiff;  and  the 
Right  Hon.  Richard  Earl  of  Anglesea,  Defendant;  before 
the  Lord  Cliief  Uaron  Bowes,  the  Hon.  Mr.  Baron  Mounteuey, 
and  the  IIou.  Mr.  Baron  Dawson,  Barons  of  his  Majesty's 
Cdurt  of  Exchequer  in  Ireland.  Begun  on  Friday,  Nov.  1 L; 
and  continued  by  several  Adjournments  to  Friday  the  25th  of 
the  said  Month  :*  17  George  IL  a.  d.  1743. 


The  Court  beiujf  sat,  tlie  Jury  were  called 
o?er,  and  auiirered  to  their  uauies  ;  ot*  whom 

*  This  was  the  lnnj;eRl  trial  ever  known, 
lAstini;  15  tlajR,  aud  the  jury  (most  of  them) 
^c-DiNvnen  of  the  ^atrst  projierty  iii  Ireland, 
and  alinbst  all  members  of  parliament.-— They 
nvro  ocH'  to  try  a  mere  matter  of  lact,  whe- 
ibrr  lord*  Allham  had  a  son  ?  Former  Edi- 
tii^:  In  wliich  the  Iteport  of  tins  Case  is 
incomplete,  and  in  other  respects  faulty :  I 
have  rorrf^'ted  it  by  reference  to  **  Th*;  Trial 
**  at  Bar,  betvve(>u  Campb^i   Craitf,  Lessee 


the  following  twelve  were  sworn  l»  trj  tint, 
issue  joined  t^ween  the  parties : 

of  James  Annesley,  esq.  Plaintiff,  and  th%. 
Ki^ht  Honourable  llicbard  earl  of  Angle- 
sey, Defendant.  Before  the  Honoarable  Um 
iSuroDs  of  the  Exchequer,  at  the  Kin^. 
Courts,  Dublin,  in  Trinity  Term,  io  the  16tb 
and  17th  years  of  the  reij^^n  of  our  Sovereign 
lord  George  the  Second,  King  of  Great 
Britain,  &c.  and  in  the  year  of  our  Lord 
1743.  London  :  Printed  ror  M.  Cooper,  al 
the  Globe  in  Pater-Noitcr-row,  and  mMJ>7 
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and  BicMard  Eari  qfAn^en 


A.  D.  1749. 


Sir  Tho.  Taylor,  btrl.  Nai.  PrMtan,  etq. 

Rt.  hon.  n*.  GnbuD,  C.  Hamiltoa,  eaj. 

Rich.  Wcal«y,«aq.  ClMwoTlh]fWad«,«q. 

Her.  L.  Rowley,  eM|.  Tho.Sbtw,  eu]. 

Ricli.  GorgM,  nq.  Oorgci  Loniher,  esq. 

Joho  PrcMon,  Mq.  Jotepb  Auhe,  eiq. 

PL*mT(»r. 

CampbeDCraigileuMorjamei  ADneslf;,tsq. 

Damun, 
TIm  right  ka.  RictianI  aarl  vf  Anglctea. 
'The  Imii«  w u  at  fblloV* : 

PtEU  before  the  Banmi  of  the  Eichef|iier,  at 
the  KiM'a  Coarta,  XhiMin,  of  the  Terra 
of  the  Hiilf  Trioit;,  hi  the  leth  and  ITlh 
year!  of  ibe  ni^  of  onr  lorereiini  lord 
Oeot^  Ibe  3ml,  now  kin^  of  Great 
Britain,  and  lo  fortb ;  and  in  the  jCar  of 
mr  LoH,  iri9. 

_.   _  .  .ulbia 

Campbell  Cniff,  gent,  a  debtor  «f  our  ]on)  ibe 
king  that  not*  la,  came  before  the  BaroBi  of 
Itib  Exchequer,  bv  Charlei  Caldwell  hit  at- 
turoey,  and  brougtit  here  into  ihii  Gourt  bw 
Bill  BgaLiitl  the  right  hoD.  Richard  carl  of 
Auglesej',  of  a  plea  of  trwpSM  and  ejectment 
«f  a  furm,  the  tenor  of  whicb  Bill  rollowi  in 
tbeuworda;  Ibatis  to  aiy.  County  efMcalb; 
Campbell  Crai^,  gent,  a  debtor  of  our  lord  ibe 
kiog  that  tMW  ia,  coniea  before  Ibe  Baroni  of 
ibia  Escbeqner,  on  the  3rd  day  of  June,  in  thit 
term,  by  Cbarlea  Caldwell  bia  altomey;  aad 
by  biB  Bill  compluD*  agaiaat  the  r^l  boo. 
Richanl  earl  of  Anfrteiea,  preaeot  here  in  Court 
M  the-MoM  day  byThamac  fiurroDgln  hia 
atlomey,  of  a  plea  of  treapaw  and  ejeclaieiit  of 
a  fanu :  For  thai  wharaa*  Jamea  Anneeley, 
•aq.  OD  tha  Itt  day  of  Uav,  1743,  at  Trim,  id 
the  GODOty  of  Heatb,  demiced  to  the  aald 
Campbell  30  meMuagea,  30  tofh,  '50  cot- 
taqei,  3  milla,  50  gniSeoa,  SOO  acrca  of  arable 
land,  300  aarea  of  meadow,  600  acres  of  pat- 
tare,  50  aom  of  furze  and  heathy  ground, 
fiO  ao'ea  of  moory  ground,  with  ihe  appur- 
teaanoei,  in  Great  SuroiiM,  utberivisd  »U> 
■Men,  little  Staiiii[te,otbtTwiM  Sumeen,  Ijttla 
UuMoaraay,  Shalleo,  lUlcarvan,  otherwite 
KiUabarTon,  CraR^,  Aanagiir,  otherwiie  An 
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of  llie  right  boB.  Janttc  carl  of  Angleaea,  de- 
caaced,  and  laldy  Iba  calate  of  the  right  hon. 
Arthniharoa  of  AltbaiR,  alw  dece««eil:  T« 
bwe  and  lo  bold  tha  aad  demiaed  premiHea, 
with  tbeaptiurteDaMMa,  te  bim  tbe  said  Camp- 
belt,  bit  wMCutora,  adminiiUBlert,  aitd  aaHgna, 


afMe  of  SI  yean  Iron  tbanea  next  si 


1  printara  in  all  tbe  citica 
"  and  Dotad  towa  ia  Oratt  ItritaiD  and  Ire- 


and  fully  ta  be  complete  aod  ended, 
whereat  alio  the  ricrht  hon,  Janin  earl  of  An- 
glesea,  on  ibe  Mine  Itt  day  of  May  aforemid, 
in  the  year  of  our  I^rd  afnremid,  at  Trim 
aforeaaid,  in  the  county  oC  Alealh  aroreuid, 
(Irmiscd  to  the  said  Campbell  80  metauoget, 
30  tofta,  SO  cottagGK,  3  milla,  50  gardena,  aoO 
acrca  of  arable  land,  300  acret  of  meadow, 
COO  acFBi  of  paalure,  30  Bcr«s  of  furze  and 
h>«thy  ground,  50  acrea  of  moory  ground, 
with  ilic  appnrtenancea,  in  Great  Slanting  - 
oihtTwiie  Stameen,  SCamine,  oiherwiaa  8ta- 
meen,  Little  Dooacaroey,  Slialion,  KiU- 
carvan,  other wite  KilbharTan,  Cruffey,  An- 
aagor,  olherwbe  Aunager,  and  little  GaSney, 
tituate,  lying,  and  being  in  ihe  county  of  Meath 
aforesaid ;  all  which  said  prpiniitea  wera 
formerly  the  estate  of  the  right  hon.  Jamef 
earl  af  Aoglesea  deceased,  and  lately  tbe  eatata 
of  the  right  hon.  Arthur  baron  of  Altham,  alto 
deceated;  To  have  and  to  hold  the  said  d»- 
miseil  premisaee,  with  the  sppurtrnancet,  to 
him  the  said  Campbell,  liit  executors,  ad* 
miilratort  and  astignt,  from  the  ill  day  of 
May  afnTeaaid,  in  Ibe  year  of  our  Lord  aforesaid, 
for  ibo  term,  lime,  aod  apace  of  91  jean  from 
theure  ncxtcnsniDg,  and  fully  to  be  complete 
aod  ended.  And  whereat  alto  tbe  hon.  Jamea 
Anncsley,  only  aon  sod  heir  of  Arthur  late 
baron  Aitham,  of  Ahham  deceated,  otherwiae 
the  t^ht  hoD.  Jamn  baron  Allbam  of  Altliam, 
on  Ihe  same  Itl  day  of  May  aforesaid,  in  the 
year  of  our  Lord  aforesaid,  al  Trim  atbrctah), 
demised  to  the  laid  Campbell  30  mesauaget, 
30  tollt,  £0  collages,  3  milla,  50  gardeut,  800 
acrea  of  arable  land,  300  acres  of  meadow, 
609  acres  of  pasture,  50  acres  of  furco  and 
heathy  ground,  50  acres  of  moory  ground,  with 
tlie  appurtenonces,  io  Great  Stamine,  other* 
wise  Sttmeen,  little  Stamine,  olberwiae  8la- 
meen,  Little  Dooacaroey,  SballoD,  Killcarran) 
otherwise  Kiliabarvan,  Cruffey,  Anna^r, 
o'.lierwiae  Annager,  and  Little  GaSney  ;  situ- 
ate, lying  and  l«ing  in  the  county  of  Mcatk 
aforesaid :  All  which  said  premisses  were  for- 
merly the  estate  of  Ihe  right  hon,  Jatoes  ear)  of 
Ang.eie*  deceased,  and  lately  the  estate  of  ibo 
right  hon.  Arthur  baron  of  Allbam,  also  de- 
ceated :  to  haie  and  lo  hold  the  aald  demiaeri 
premisses,  with  Ihe  appnrtmances,  to  him  tbo 
aald  Campbell,  hit  execiilors,  admlnistratort, 
and  assigni,  from  the  }«t  day  uf  May  afore- 
aaid, in  the  year  of  our  Lord  albrmaid,  for  the 
term,  time,  and  space  of  31  years  I'rom  thenco 
next  inauiog,  and  fiilty  to  be  complete  and  end- 
ed ;  By  virtue  of -which  nid  teveral  demiaea 
he,  the  said  Campbell,  sl\erwBrds,  to  wit,  or 
theandday  ot'May  alaresaid,  io  the  year  of  our 
Lord  aforesoid.entersd  into  thetaid  demised  pr»- 
niiases,  with  Ihe  appurtrnances,  and  was  there- 
of poi^essed  until  the  aforesaid  Richard  earl  of 
Anglesey  alierwardt,  tu  wit,  on  the  3d  day  of 
May  "foresaid,  in  the  year  of  our  I^jrd  afore- 
taia,  with  force  and  arma,  to  wit,  with  swordi^ 
clula,  aod  so  forth,  entered  into  tbe  aaid  de- 
miMd  premiatea,  with  the  appnrtenajieea,  in 
attil  upoa  tbe  poiMBiao  of  Uw  mid  Campbell, 
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iinil  ejecte«l,  exnelled,  and  rcmored  liim,  the 
said  Campbell,  froin  his  said  farm  (his  term  in 
the  premisses  not  bein{^  then  or  since  deler- 
minrd)  and  the  said  Cauapbell  beimr  m>  ejected 
from  his  said  farm,  be,  the  said  Richard  earl 
of  Anglesea,  hath  erer  since,  and  still  doth 
i?ith-hold  the  posicsKion  thereof  from  him;  and 
then  anil  tlierc  did  other  wrongs  and  injuries 
to  him,  a^nst  the  peace  of  our  said  lord  the 
kin<^  that  now  is,  anu  so  forth,  and  to  the  dam<^ 
ai^o  of  ihc  said  Campbell  100/.  sterling ;  by 
means  whereof  the  said  Campbell  is  less  able  to 
pay  the  dobts  he  now  owes  to  our  said  lord  the 
liiiig',  at  the  receipt  of  his  said  Exchequer; 
and  thereupon  he  brin(^  his  suit,  and  so  forth 
pleilges  to  prosecute  John  Doe  and  liichard 
Kue.  To  which  the  aforesaid  Richard  earl  of 
An<r|esey,  by  his  said  attorney,  comes  and  de- 
feuds  the  force  and  injury  when,  and  so  forth : 
And  saith.  That  he  is  net  guilty  of  the  trespass 
nnd  ejectment  aforesaid,  in  manner  and  form  as 
the  said  Campbell  Craig  above  against  him 
hath  declared,  and  of  this  he  puts  himself  upon 
the  country.  And  the  said  Campbell  Craig  doth 
likewise  the  same.  Therefore  let  a  jury  there- 
of be  made,  and  the  bherilf  of  the  county  of 
Meath  aforesaid  is  commanded,  that  he  cause 
to  come  here,  and  so  forth. 


The  counsel  for  the  defendant  having  con- 
fessed lease,  entry,  and  ouster ;  Mr.  till,  of 
counsel  for  the  lessor  of  the  plaintiff,  opened 
the  declaration,  in  substance  as  follows : 

Thnt  the  plaintiff  had  brought  his  ejectment 
for  thirty  messuages,  fifty  cottages,  two  mills, 
lif'ty  gardens,  eight  hundred  acres  of  arable  land, 
three  hundred  acres  of  meadow,  six  hundred 
acres  of  pasture,  fifty  acres  of  furze  and  heath 
ground,  fifty  acres  of  moory  ground,  with  the 
appurtenances,  in  Great  Stamine,  otherwise 
Htameen,  Little  Stamine,  otherwise  Stameen, 
Little  Donacarney,  Shallon,  Killcarran,  other- 
wise Rillsharvan,  Cruffey,  Annagor,  otherwise 
Anuager,  and  Little  Guffney,  situate  in  the 
county  of  Meath,  demised  to  him-  by  Jamc^s 
Annesley,  <*^>  ^^^^  il  ^bey  proved  the  lessor 
of  the  piaintin,  James  Annesley,  esq.  to  be  the 
only  son  nnd  heir  of  Arthur  late  lord  |Altham 
deceased,  (who  enjoyed  the  said  premisses)  he 
hope<l  the  jury  would  find  a  verdict  ior  the 
plaintiff. 

Rerj.  MnrshalL  I  am  in  this  case  of  counsel 
with  the  lessor  of  the  plaintiff,  whose  title 
stands  thus :  The  lands  in  question  were  the 
estate  of  Arthur,  late  lord  Altham,  of  which  he 
died,  seised,  and  the  lessor  of  the  plaintiff  is  his 
only  son  and  heir.  My  lord,  if  this  were  a 
common  case,  1  should  nave  rested  here ;  but 
as  the  ctiurse  of  descent  has  been  interrupted 
on  a  supposition  that  lord  Altham  died  without 
issue ;  and  as  this  is  a  matter  of  great  expecta- 
tion, very  extraordinary  in  its  nature  an«l  cir- 
cumstinces,  and  may  be  much  more  so  in  its 
conseqiK  nces ;  so  it  will  be  incumbent  on  me 
particularly  to  point  out  to  your  lordship,  and 
t9  the  jury,  the  time  and  place  when  and  where 


the  lessor  of  the  plaintiff  was  bom  ;  Ibr  en  that 
important  birth  this  cause  must  depend. 

My  lord,  in  the  year  170d,  Arthur  late  lord 
Altham  was  married  to  Blary  SheffieU,  natural 
daughter  of  John  duke  of  Btickingfaam.  After 
the  nuirriage,  lord  AUham*s  afiairs  required  his 
attendance  in  this  kiogdoio,  and  in  the  year 
1709  he  came  over  ;  but  his  lady  ramaioed  ia 
England  till  the  year  1713,  when  she  came  into 
Ireland  ;  and  in  the  year  1714,  lady  Altham  re- 
sided in  the  city  of  Dublin  with  kml  Altham 
her  husband,  and  proved  with  chiM.  When 
she  hail  been  some  months  advanced  in  her 
pregnancy,  and  at  the  latter  end  of  the  year 

1714,  lady  Altham  went  to  his  lordship's  hooaa 
at  Dunmaine,  in  the  county  of  Wexford, 
where  it  was  publicly  known  in  the  neighboor- 
hood  that  lady  Altham  was  with  chiM,  and  the 
then  dowager  lady  Altham  (who  was  married 
to  Mr.  Oifle,  one  of  the  commissioners  of  the 
revenue  in  this  kingdom)  made  My  Altham  a 
present  of  a  very  rich  quilt  against  her  lyiDg<- 
in :  and  it  will  appear  to  your  lordship,  and  to 
the  jury,  that  lady  Altham*s  pregnancy  was  ao 
well  known  in  the  coimtry,  that  interest  was 
made  by  several  women  tq  nnrse  this  child 
when  it  should  be  bom  ;  and  that  great  care 
was  taken  in  examining  the  milk  of  the  several 
women  who  did  apply  to  be  nurses,  and  that 
one  Joan  Landy  was  approved  of  to  be  the 
nurse.    My  lord,  in  the  beginning  of  the  year 

1715,  lady  Ahham  fell  in  labour,  and  was  deli- 
vered of  the  lessor  of  the  pbintiff  by  Mrs.  Sbie), 
a  midwife  of  skill  and  reputation,  who  then 
lived  at  Ross,  about  three  mites  from  Duo* 
maine;  and  it  will  appear  to  your  lonlship  mod 
to  the  jury,  that  lord  Altham  expressed  great 
satisfaction  snd  joy  upon  the  birth  ot  tlus  aoo  ; 
that  a  bonfire  was  made  upon  this  happy  event, 
and  drink  publicly  given  lo  the  neighbours  aod 
peonle  who  came  in  to  testify  their  joy  upon 
soch  an  occasion.  It  will  likewise  appear  to 
your  lordship,  and  to  the  jury,  tbAt  great  pre- 
parations were  made  for  ihc  christenim^  of 
this  son  ;  and  that  about  a  month  after  the  birth, 
the  lessor  of  the  plaintiff  was  christened  at  the 
late  lord  Altham's  house  at  Dunmaine,  iu  the 
parish  of  Tynteme,  by  one  Mr.  Llovd,  who 
was  his  lordship's  chaplain,  and  at  that  time 
rurate  of  Ross,  by  the  christian  name  of  Jamea^ 
after  his  grandfather  the  third  eart  of  Angleaca, 
from  whom  lord  Altham  had  received  great 
favours,  and  the  sponsors  on  that  occasion  wcie 
Mr.  Colclough,  Mr.  Cliff,  and  Mrs.  Pigot.  I 
mentioned  to  your  lordship  before,  that  Joaa 
Landy  was  appointed  the  nurse ;  her  father^ 
house  was  about  a  quarter  of  a  mile  from  Dee-* 
maine,  where  the  child  continued  for  about  e 
month  ;  and  then  the  nurse's  father's  hooae 
being  first  made  fit  for  the  reception  of  such  a 
child,  he  was  carried  to  that  place  with  hie 
nurse :  and  it  will  appear  to  your  lordship,  aad 
to  the  jury,  that  for  the  conveniency  of  lady 
Altham,  and  that  she  might  visit  this  child  ae 
often  as  she  pleased,  a  coach-road  was  made 
from  the  house  of  Dunmaine  to  the  oorae'a 
father's  house.    When  the  child 
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sixteen  months  old  be  was  weaned,  and  bronchi 
back  to  lord  Alihaui's  boose  at  Dunnuune, 
wbere  one  Joan  Laffan  was  appointed  bis  dry 
nurse :  and  it  will  appear  to  yonr  lordsbip,  and 
to  the  jury,  tbat  while  lord  and  lady  Altham 
were  united,  the  greatest  fondness  was  shewn 
to  this  infhni  by  both.  My  lord,  in  February 
1716,  there  were  sorae  Tery  unhappy  differences 
between  the  late  lord  Altham  and  his  lady, 
upon  which  they,  by  agreement,  separated; 
but  lady  Altham,  as  was  extremely  natural, 
desired  to  have  the  company  of  her  child, 
which  lord  Altham,  but  witn  great  expressions 
of  regard  and  tenderness  for  the  child,  refused ; 
and  it  will  appear  to  your  lordship,  and  to  the 
jury,  that  lady  Altham  left  her  son  with  the  ut- . 
most  concern  snd  regret.  After  this  unhappv 
separation,  lord  Altham  forbade  lady  Altham's 
access  to  this  child,  and  directed  that  she  should 
by  no  means  see  him,  and  that  the  child  should 
not  be  carried  to  visit  her.  The  lessor  of  the 
plaintiff,  thus  deprived  of  his  mother,  continued 
at  Danriiaine  in  the  care  of  serrants,  until  the 
year  17 18,  and  in  that  year  lord  Altham  re- 
moved his  family  to  Kenna,  in  the  county  of 
KiUlare,  where  be  continued  about  two  years ; 
and  it  will  appear  to  your  lordship,  and  to  the 
jury,  that  the  lessor  of  the  plaintiff  was  educated 
there  with  the  greatest  affection,  and  was  con- 
stantly reputed  and  deemed  to  be  lord  Altham's 
son  and  heir.  My  lord,  in  the  latter  end  of  the 
year  1719,  or  beginning  of  the  year  1720,  lord 
Altham  removed  to  Dublin,  and  bad  a  house  in 
this  town  for  some  time,  to  which  the  lessor  of 
the  plain  tiff  was  also  brought ;  and  it  will  ap- 
pear to  your  lordsliip  and  to  the  jury,  that  he 
was  then  clothed  in  a  very  extraordinary  man- 
ner, and  was  treated  and  esteemed  as  the  son 
and  heir  of  thejord  Altham.  My  ford,  some 
time  in  the  year  1720,  loni  Altham  removed 
to  a  place  called  Carrickduffe,  in  the  connty  of 
Carlow ;  and  it  will  appear  to  your  lordship, 
and  to  the  jury,  that  as  the  lessor  of  the  plain- 
tiff was  then  of  years  capable  of  instruction,  so 
lord  Altham  provided  a  tutor  for  him  in  the 
house  ;  and  when  afterwards  lord  Altham  sent 
the  lessor  of  the  plaintiff  to  a  public  school  at 
Bunclody  in  the  county  of  Carlow,  that  he  was 
there  attended  as  the  son  of  a  nobleman,  and 
treated  as  such.  My  lord,  in  the  year  17S8, 
(it  was  a  year  extremely  fatal  to  my  client) 
lord  Altham  began  a  cnminal  correspondence 
with  one  Miss  Gregory,  and  in  the  winter  of 
that  year,  lord  Altham  settled  in  Dublin  with 
her,  lu  a  house  in.  Cross- lane  ;  and  it  will  ap- 
pear to  your  lordship,  and  to  the  jury,  that  this 
Miss  Gregory,  before  she  had  made  her  in- 
terest in  lord  Altham  quite  secure,  behaved  toler- 
ably well  to  the  lessor  of  the  plaintiff;  and  the 
lessor  of  the  plaintiff  was  brought  to  the  house 
where  lord  Altham  resided  with  her,  and  was 
sent  to  a  pubKo  school  in  this  city,  and  was 
used  with  great  care  and  tenderness  by  his 
father,  and  at  school  was  deemed  and  taken 
to  be  the  son  of  lord  Altham.  It  will  be  necessary 
to  mention  to  your  lordship  and  the  jury  what 
became  of  lady  Altliam  after  this  aeparatioD. 


She  resided  in  the  town  of  Ross  for  aboot  three 
years,  and  her  affection  for  the  lessor  of  the 

{'daintiffwas  so  strong,  that,  notwithstanding 
ord  Altham's  prohibition,  she  found  means 
privately  to  see  the  child,  and  al  Ays  expressed 
the  greatest  regard  and  fondness  ror  him,  and 
complained  much  more  severely  of  being  de- 
prived of  the  comfort  in  her  child,  than  the  loss 
of  her  husband.  In  the  year  1720,  or  there- 
abouts, lady  Altham  came  to  reside  in  Dublin  ; 
but,  unhappily  for  this  lady,  she  had  in  her 
lying-in  contracted  disorders,  which  at  last 
ended  in  a  dead  palsy,  and  not  only  took  from 
her  the  use  of  her  limbs,  but  akK),  in  some  mea- 
sure, deprived  her  of  her  memory  and  senses  ; 
but,  notwithstanding,  it  wilt  appear  to  your 
lordship  and  to  the  jury,  that  during  the  time 
she  continued  in  this  kingdom,  she  kept  a 
secret  correspondence  with  this  family,  relative 
only  to  this  child.  In  the  year  1723,  lady  Al- 
tham was  carried  from  this  kin^om  to  London 
in  a  very  languishing  condition,  and  there, 
during  the  remainder  of  her  life,  lived  upon 
the  bounty  of  some  persons  who  had  charity 
enough  to  support  her.  My  lord,  from  thie 
languishing  condition  of  lady  Altham,  Miss 
Gregory,  who  had  gained  a  prodigious  influence 
over  lord  Altham  (who  will  apuear  to  your 
lordship  to  have  been  a  very  weak  man),  had 
hopes  from  him  of  erery  thing  in  his  power, 
expected  to  be  lady  Altham,  and  had  assumed 
the  title  even  in  the  life>time  of  lady  Altham  ; 
and  therefore  considered  the  lessor  of  the 
plaintiff  as  the  greatest  bar  to  her  hopes,  in 
case  she  should  have  issue  by  this  lord,  and 
thereupon  grew  very  harsh  and  severe  to  the 
lessor  of  the  plaintiff;  she  raised  doubts  in  the 
lord  Altham,  that,  though  this  was  the  son  of 
the  lady  Altham,  it  might  not  be  the  son  of  his 
lordship,  that  so  she  might  take  off  that  pa- 
ternal affection  from  the  lessor  of  the  plaintiff, 
which  he  had  always  shewn  to  him  before  ; 
and,  my  lord,  she  gained  such  an  influence  at 
last  upon  this  unhappy  lord,  that  she  prevailed 
on  him  to  remove  thelessor  of  the  plaintiff  out 
of  his  house ;  and  in  the  year  1724,  the  lessor 
of  the  plaintiff  was  sent  by  lord  Altham  to  one 
Cooper's  in  Ship- street,  m  thb  town.  But 
the  heart  of  lord  Altham  was  not  at  this  time 
quite  estranged  from  his  son,  for  he  gave  direc- 
tions there  that  the  lessor  of  the  plaintiff  shonkl 
be  taken  gfreat  care  of,  that  he  should  be  put 
to  school ;  and  it  will  appear  to  your  lordsnip 
and  to  thejnry,  that  he  was  put  to  school  at  one 
Dunn's,  in  Warburgh-street,  in  this  town,  and 
that  lord  Altham  came  privately  sometimes  to 
see  him  there.  My  lord,  it  will  appear  to  your 
lordship,  and  to  the  jury,  that  alMitit  this  time 
the  necessities  of  the  late  lord  Altham  were  so 
extremely  great,  that  he  looked  ont  to  raise 
money  by  all  manner  of  ways  and  means ; 
and  lord  Altham  being  advised,  that  if  the 
lessor  of  the  plaintiff  were  out  of  the  way,  hirge 
sums  might  be  raised  by  the  sale  of  reversions, 
in  conjunction  with  the  remainder- man  in  taU  ; 
and  this  scheme  being  agreeable  to  the  indina- 
tMns  of  Miss  Gregory,  who  was  willing  to  get 
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rid  of  the  lessor  of  the  plaintiff  at  any  rate,  it  : 
wai  (lelerraiued  that  this  great  obstacle  to  lurd  ' 
Altham*s  desire  of  raising;  money  should  he  re-  I 
moved ;  and  to  that  end  the  lessor  of  the  plaiuiifl* 
was  sent  to  the  house  of  one  Carcnagh,  with 
direct  ions  to  be  kept  quite  private,  so  as  it  shuultl 
not  be  known  where  he  was.     What  larLher 
was  desi((Ded  afiaiust  hiiu  I  cannot  say  ;  but  it 
fi^^ill  appear  to  vour  hirdsliip,  and  to  the  jury* 
that  thoui(h  the  lessor  uf  the  plaintiff  was  at 
tliis  time  a  very  vouug  lad,  yet  he  was  a  little 
too  spriirhtly  to  be  confined  in  that  manner ; 
lie  found    means   to  make  his   escape  from 
thence,  and  beinif  denied  admiltauce  into  his 
father's  house,  be  roved  about  from  phice  to 
place  (as  will  be  more  particularly  |fi*en  an  ac- 
count of  to  your  lordbbip  and  to  the  jury,  by 
the  uiincssi's)  for  the  space  of  tuo  years  be- 
fore till'  death  of  the  late  lord  Alihanv,   his 
father,w  hich  hap|)enetlfin  the  I6th  of  November, 
17 2 r.    But  during  all  that  time,  be  was  taken 
care  of  by  several  persons  of  extreme  good 
credit,  and  considered  as  the  lord  Altham's 
son  ami  keir.     Upon  the  death  of  the  Ute  lord 
Altbam,  in  the  year  17127,  the  lessor  of  the 
plaintiff  was  extremely  young ;  he  was  by  the 
mother's  side  destitute  of  all  friends  whatsoever 
in  this  kingdom ;  and  the  now  defendant,  ihe 
rarl  of  Anglesea  (I  must  take  the  liberty  now 
of  mentioning  him),  he,  mv  brd,  upon  the 
death  of  the  lord  Aliham,  claimed  the  title  of 
lord  Altham,  as  bi  other  and  hr  ir  to  the  deceased 
lord,  upon  a  supposition  that  the  lat«>  lord  died 
without  issue  male.    My  lord,  it  will  appear  to 
your  lordship,  and  to  the  juiy,  that  many 
oeuple  who  had  known  the  lessor  of  the  plaintiff 
for  several  years  before  his  futher's  death,  ap. 
ueared  to  be  greatly  surprised  that  Ihe  de- 
fendant assumed  the  title  of  lord  Altbara,  in 
regard  tliat  they  belieTcd  the  lessor  of  the  plain- 
tiff  to  be  the  aon  and  heir  of  the  lord  Altharo ; 
and  there  were  murmiuin^s  among  the  ser- 
vants, and  a  great  many  people  who  were  ac- 
quainted with  the  lessor  of  the  plaintiff,  on  that 
account.  It  will  appear  to  your  lordship,  and  to 
the  jnrv,  that,  in  oi  tier  to  remove  every  obstacle 
out  of  the  wa^  of  tlie  defendant,  and  to  take  from 
the  lessor  o^  the  plaintiff  all  possibility  of  as- 
aerting  his  right,  and  claiming  the  title,  an 
attempt  was  made  very  early  afUT  tlie  death  of 
the  late  lord  Altham ;  an  attempt  waa  made, 
I  say,  to  kidnap  the  Ies!mr  of  the  plaintiff;  and 
it  wdl  appear  that  tlie  first  attempt  was  in  vain; 
a  second  attempt  of  this  kind  was  made,  and 
likewise  d<.feaud;  but  the  third  attempt  was 
more  succeshful;  and  in  about  fbnr  months 
after  tlic  dcatli  of  tlia  late  lord  Allliam,  the 
lessor  of  the  plaintiff  was  sent  into  America, 
and  there  sold  fur  a  common  slai'e.    J,  my 
lonl,   have  not  taken  upon  me  to  menti<»n  by 
whom  those  several  aUempts  were  made,  it  wiU 
much  more  properly  come  out  of  the  moutlia 
of  the  wituesses ;  and  when  they  skull  speak 
it  here  upon  the  table,  every  hotly  will  judge 
with  what  view  and  design  such  a  wicked 
attempt  could  be  made.    Aly  lor«K  the  lessor 
of  the  plaintiff,  while  he  waa  in  slaTery,  luf- 


lered  many  and  various  hardshipav  aa  every 
hotly  iu  those  uii  happy  circumstances  doea, 
and  dill  make  an  ativmpt  to  regain  li:a  libertv ; 
but  being  retuken,  he  suffereil  according  to  tne 
law  uf  that  country,  and  continued  about  13 
years  iu  shivery  :  But  it  will  appear  to  yonr 
lorJsliip,  and  to  the  jury,  that  even  in  thai 
miserable  oondiliun,  when  he  had  en  oppor* 
tuniiy  of  relating  his  misfortunes  to  any  oedy 
that  had  compussiou  of  them,  he  did  menlian 
the  unhappiuc^s  of  his  case,  aiKl  by  what 
means  he  was  reduced  to  bocli  cia'umstancci. 
ft  uill  appear  to  ynnr  lordship,  and  to  tbejury^ 
in  what  mauntr  the  plaiatift  wan  broogbt  by 
the  care  aud  bounty  of  Admiral  Yemen,  inin 
tlie  kingdom  of  Great  Rritain.  There  en  nn- 
'hapi»y  misfortune  detained  him  for  aoroe  time; 
he  happenrd  by  an  acoiilental  shot,  lo  kiU  e 
man  near  London,  lor  which  he  waa  indictcdt 
stood  his  trial,  and  was  honourably  acquitted, 
llow  that  prosecution  wai  carried  on,  or  te 
what  purpose,  I  shall  not  take  upon  uie  to  aey. 
though  it  will  have  iu  weight  in  the  case ;  Mt 
it  was  necessary  to  mention  this  circum- 
stance, to  shew  "that,  w  hen  we  were  at  liberty 
of  coming  into  this  kingdom,  and  prosecuting 
our  rl(;bi,  we  did  it  as  recently  as  waa  in  enr 
power.  When  these  facta  are  laid  before  your 
lordship  and  tiie  jury,  we  of  counsel  for  the 
le^or  of  the  pluintiff,  do  apprehend  there  ie 
such  a  connection  in  every  one  of  them,  that 
the  force  of  truth  will  prevail,  and  that  yoor 
lordship  w ill  diicct  the  jury  to  find  a  verdict 
for  the  lessor  of  the  plaintiff. 

Si»rj.  Tiplail.  My  lord,  Mr.  Serjeant  Mar- 
shall has  so  fully  stated  the  case  of  the  leemr 
of  the  plaintiff,  that  I  have  no  further  fecu  te 
mention,  unless  the  gentlemen  on  the  other  sde 
should  re(|uire  of  us  to  pro%'e  the  title  of  the 
late  lord  Altham  to  tlie  lands  io  qucstioD ;  if 
they  do,  we  are  ready  tu  enter  into  it,  end  (e 
shew  thjt  by  the  will  of  Jamcaearl  of  Augle- 
sea,  a  remainder  of  the  lands  in  the  decleretioa 
was  limited  to  the  lessor  of  the  plaintiff,  nftcr 
the  death  of  his  father. 

Mr.  Ijckunte,  of  counsel  for  the  dcfeodenf. 
My  lord,  1  hofie  they  will  read  the  reineindm 
iu  the  will  of  James  earl  of  Anglesea,  and  the 
codicils ;  whereby  it  will  appear  that  the  ocit 
remainder  of  the  lands  in  question,  alVer  failure 
of  issue  of  Arthur  late  lord  Altham,  wae  limited 
to  Arthur  earl  of  Anglesea,  and  not  to  the  pre-  ■ 
H^nt  defendant,  who  was  brother  to  the  late  lord 
All  ham.  ■ 

Serj.  MurihmL  >Ve  admit  tliat  the  Ute  lerd 
Altham  was  tenant  for  life  ^'  the  lamb  in  the 
county  of  Mealh,  and  that  Arthur  late  curl  ef 
Anglcwea  huil  a  remainder  before  tlw  preent 
defendant, and  did  enjoy  it  aoccordingly. 

Seij.  TifdalL  My  kwd,  the  legitimacy  of  tbe 
lessor  of  the  plaintiff  is  the  material  point. 

Mr.  Recorder^  for  llie  dcfemlant.  Hy^  leri» 
the  lesor  of  the  plaintiff  insiaU  that  he  ie  the 
legitimele  Mm  ef  the  late  lord  Althen  ;  if  tfaie 
be  proved,  there  will  be  ne  neceasity  to  read 
the  Willi  and  codieik:  fo  we  ateil,  Ihel  if 
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Arthnr  lord  Allham  left  a  sod,  the  present  earl  < 
of  Anflenea  has   uo  right  to  the  lands  in 
qu(*9(Hm. 

Herj.  Murtkal.  Bfr  lord,  there  is  one  point 
furtlier  to  be  admitted,  which  is,  that  the  late 
lord  Altham  interiDanried  in  the  year  1706  with 
Blary  8heffi<;ld,  natural  daughter  of  the  dnkc 
of  Backinirbain  (which  was  admitted).  My 
lord,  wo  have  been  so  happy  as  to  be  able  not 
only  to  trace  the  lessor  of  the  plaintiff  from  his 
birth,  but  to  shew  some  preceding  circum- 
stances, rendering  it  highly  probaole;  with 
which  we  shall  begin,  by  laying  before  your 
lordship  and  the  jury,  that  immediately  after 
lady  Ahham*8  coming  into  this  country  she 
prored  with  child,  that  she  miscarried  atl>un- 
maine  of  that  child,  that  she^prored  pregnant 
a  second  time,  and  was  dclirered  of  the  lessor 
of  I  he  plaintiff. 

X.  C.  B.  Bmtet,  Gentlemen,  from  the  ei'i- 
dence  as  opened,  1  see  this  is  like  to  prore  a 
triaf  of  length,  as  well  as  expectation  ;  and  I 
think  it  is  to  the  honour  of  your  country,  as 
well  as  fbr  the  adrantage  of  the  parties  con- 
cerned, that  men  of  your  rank  and  known  pro- 
bity attend  the  trial  of  this  issue :  But  I  fear  it 
will  not  be  in  the  power  of  flie  Court  to  take  the 
evidence  with  such  ezaotuess  as  to  give  you 
the  usual  assistaoccy  by  aumming  of  it  op  at 
the  end  of  the  trial.  I  must  thmfora  requait 
yon,  gentlemen,  to  take  notes  as  we  proceed. 

Mrs.  Dorothy  Brisco  sworn. 

Says,  she  knew  lord  and  lady  Altham  at  the 
deponent's  father's  house  in  Bride«s(reet,  Dob- 
Hn.  That  her  father's  uame  was  Temple 
Briaco,  and  was  called  captain  Brisco.  That 
lord  and  lady  Altham  came  to  her  fiither's 
house  in  1713,  about  the  latter  end  of  October 
or  November,  and  went  from  thence  to  lodge 
to  one  Mrs.  Vice's  at  Temple-liar,  near  the  Slip. 
That  she  afterwards  was  at  that  house,  and 
supped  with  them  there.  8ays,  that'she,  with 
the  rest  of  the  family,  were  desired  to  see  lord 
and  lady  Ahham  to  bed  at  her  fathcr'a  house, 
that  it  might  be  known  they  were  reconciled. 

That  fnto  Mrs.  Vice's  house  lord  snd  lady 
Altham  went  to  Dunmaine,  in  the  county  of 
Wexford,  about  Christmas,  1713.  That  alfe 
afterwards  saw  lord  and  lady  Althsm  at  Mrs. 
Vice's,  the  latter  end  of  snmmer  1714*. 

IbnricUa  Cole^  sworn  to  tlie  Voire  Dire. 

Says,  she  never  was  promised  any  thing  for 
girmg  her  testimony  in  this  cause. 
'  Being  sworn  in  chief,  deposeth,  that  she 
knew  the  late  lord  Altham  and  his  lady,  io 
171.3,  by  a  reconciliation  being  made  between 
them  at  her  father's  house.  That  it  was  some 
time  about  ChristmaB  that  they  kidged  at  her 
Ikther's  house  four  or  five  days,  and  went  from 
tlieoce  to  Temple-bar  to  Mgo ;  observed  them 
to  live  comfortably— did  see  lady  Altham  at 
Temple-bar.  That  my  lord  and  lady  vrent  to 
i>anmaine  about  Chnatmas.  That  the  depo- 
neat  and  her  noother,  being  invited,  went  to 
Bumnaine  about  the  spriaj,  17 14.    lint  lady 


Altham  was  with  child  while  deponent  was 
there,  b«it  received  a  fright  and  miscarrieif. 
That  the  fright  was  occasioned  by  my  lord's 
being  iu  a  great  rage  at  their  bringing  some 
saucers  to  table  contrary  to  his  express  orders  ; 
upon  which  he  threw  the  sancers  into  the 
chimney  just  by  my  lady,  who  was  seated  at 
the  upper  end  of  the  table.  That  the  deponent 
lay  with  her  mother ;  and  that  in  the  night  of 
that  day  her  mother  was  called  up  by  Mary 
Heath,  her  ladyship's  women,  who  toM  her, 
that  lady  AHham  was  ill,  and  desired  her  te 
con»e.  Says,  that  my  lady  miscarried  that 
niglit,  and  deponent  saw  the  abortion  in  a  bason 
next  morning.  That  deponent's  mother  said, 
if  hdy  Altham  was  so  easily  frightened,  she 
never  would  have  a  child.  Says  her  nsotlier  it 
dead. 

[Cross-examined.] 

Says,  she  is  about  45  years  old^— can't  re* 
member  who  were  the  aervaota  when  she  wee 
at  Dunmaiue.  She  waa  asked,  being  so  yomtg, 
how  she  knew  it  to  be  an  abortion  ?  Says  she 
heard  it  from  her  mother.  She  was  asked^ 
what  kind  of  saucers  were  thrown  P  Says,  they 
were  china  saucers  with  odd  kinds  oi  figure* 
on  them,  and  that  h>rd  Akham  had  them  be** 
fere  he  was  married,  and  ordered  them  not  to 
be  brought  to  table  to  his  lady.  Says,  she  end 
her  naotu^r  were  at  table,  and  that  she  sat  at 
the  lady's  right  hand.  She  was  asked  whaC 
tlie  butler's  name  was  then  ?  She  said,  he  wav 
called  Bolph.  She  wasaskad,  was  he  prcseirtf 
Seysy  to  the  best  of  her  knowledge,,  he  waa^ 
and  tnrought  in  the  second  ooume.  Says,  lor4 
Altham  uaed  these  vrorda,  when  he  threw  the 
saucerSt  These  saucers,  you  know,  I  ordered 
never  to  come  to  table ;  and  that  there«i|iou  the 
lady  Altham  fell  into  a  fit  of  tears.  Says,  she 
never  waa  promised,  any  lease.  Was  aaked,  if 
any  physicians  were  called.  Says,  she  deee 
uol  remember  any.  Says,  that'k>rd  Altham 
said  afterwards,  it  was  the  lady's  own  fault  that 
she  had  miscarried. 

Alice  Ba/cf  sworn. 

Sa^w,  she  knew  lady  Allham  ait  eaptanr 
Brisco's  in  Bnde»8treet,  in  1713,  and- tt  her 
lodgings  in  Essex^stieet,  in  November  ]714| 
at  Mrs.  Vice's,  and  that  lady  Altham  war 
tlien  with  child.  Says,  that  lord  Altham 
mentioned  these  words  to  deponent.  By  God, 
Ally,  Noire  with  child;  says,  she  wished* 
lady  Allham  joy  of  her  being  with  child,  and 
that  lady  Altham  thanked  her  in  presence  of 
my  lord.  iSavs,  she  saw  lady  Altbam  twice  or 
three  times  aner^  before  her  ladyship  went  out' 
of  town,  and  spoke  to  her  of  it ;  and  says,  the 
lady  Altham  always  owned  it.  And  deponent* 
saw  her  growng  bigger,  and  had  an  opportii*- 
nity  of  dressing  her. 

[Cross-examined.] 

Says,  she  can't  teU  whet  beeame  of  that' 
pregnancy.    Says,  she  waited  on  {Irs.  BrisoOy 
mod  attflBM  there  sooMthDes  oft  lady  AlthakB.- 
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Beinf(  aike<l  of  wbmt  tisa  lady  AlUuiin  wts ; 
and  3i  wbat  colour  her  hair  ?  Sajt,  the  was  a 
middle-sized  woman,  aod  her  hair  a  dafk 
browD.  She  was  aaked,  if  Mrs.  Brisco  went  to 
Duutoaine  ?  She  says,  she  went  in  the  spring 
1714,  and  one  of  her  daughters  along  with  her. 
She  was  a^ked,  how  olcT  that  daughter  was ; 
and  if  she  was  marriageable  ?  She  says  she 
was,  and  as  big  as  she  is  now.  Savs,  the  first 
time  she  saw  lady  Altham  with  child,  the  davs 
were  short,  and  the  weather  dirty  ;  says,  she 
Ifot  a  chair  to  go  home  from  Mr.  Vice's ;  says, 
she  was  told  in  the  family,  that  lady  Altham 
was  with  child ;  saw  her  about  tliree  times  at 
lier  master's,  and  at  her  lodgings.  She  was 
msked.  How  many  daughters  captain  Brtsoo 
had  ?  She  said  five ;  but  could  not  tell  which 
of  them  were  at  home  \\  hen  Mrs.  Brisco  went 
to  Dunmaine.  Said,  Miss  Harriot  was  in  the 
country  with  lady  Altham  ;  and  says,  she 
heard  her  master  and  mistress  say,  thai  the 
lady  Altham  miscarried  in  Dunmaine,  and  hat 
luMurd  Mrs.  Cole  say  so. 

Catharine  M^Cormick  sworn. 

Says,  she  knew  lord  and  lady  Altham,  when 
they  lodged  at  Mr.  Vice's  near  Temple -bar, 
where  deponent  was  servant  in  the  year  before 
f|ueen  Aoue  died,  in  or  about  the  latter  end  of 
summer ;  says,  that  the  first  time  of  their  lodg- 
ing there,  a  running-footman  came. with  my 
lonl's  slippers ;  and  there  was  a  rumour  at  first 
that  my,  lord  was  married  to  one  of  captain 
Brisco's  daughters,  but  it  was  soon  aflerwards 
known  that  lady  Altham  waa  come  to  town. 
That  lady  Altham  went  to  Dunmaine  from  her 
master's  house,  and  about  the  latter  end   of 
May,  or  bepouing  of  June  following,  came 
from  the  country  to  Mr.  Vice's  the  second  time. 
That  there  was  some  talk  in  the  family  at  Mr. 
Vice's  of  the  miscarriage  at  Dunmaine.    Says 
tliat  my  lord  one  evening  having  words  with 
my  lady's  woman,  Mrs.  Heath,  made  a  great 
noise,  u|ion  which  my  lady  was  frightened  and 
screamed  out.    That  Heath  then  told  ray  lord 
that  my  lady  had  miscarried  'or  was  going  to 
miscarry  ;    whereupon  he  sent  for  one  Mrs. 
Lucas  a  midwife  in  the  neighbourhood ;  that 
one  Mrs.  Lawler  another  midwitie  was  also  sent 
for;  says,  that  lady  Altham  miscarried  about 
aix   weeks  after  her  coming  to  Mr.  Vice's: 
beard  it  from   Mrs.  Heath  her  woman,  and 
Heath  said  the  ladv  would  be  a  fruitful  woman, 
only  for  my  lord's   usage.     That  alwut  two 
months  alter,  she  heard  lady  Altham  was  again 
with  child,  and  was  told  so  by  Mrs.  Heath  her 
woman,  who  mentioned  to  her  she  had  good 
news,  for  that  my  lady  was  again  with  child. 
Says,  there  were  great  changes  in  my  lord  lor 
the  better,  upon  my  lady's  being  with  child 
again ;  that  he  used  to  come  home  earlier  than 
usual,  and  that  a  pair  of  low-  heeled  slippers  was 
bought  for  my  lady,  for  fear  of  her  stumbling 
and  thereby  occasioning  a  miscarriage;   says, 
that  at  a  certain  time  the  deponent  observing 
my  lad^  pretty  big,  she  wished  her  ladyship 
much  joy  of  her  httle  big  belly ;  that  my  kird 
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said  that  was  an  Irish  ball,  and  mentioned  to 
deponent  that  he  believed  she  might  make  a 
good  nurse ;  says,  this  was  in  December,  about 
ten  days  before  Christmas,  the  vear  queen 
Anne  died  ;  says,  lady  Altham  <fid  not  laoe 
herself  as  usual.  Thought  and  believed  lady 
Altham  to  be'big,  and  had  the  walk  of  a  womao 
big  with  chikl.  That  jellies  and  brotha  wer^ 
made  for  her ;  says,  her  husband  remained  a 
servant  to  my  lord,  and  she  parted  from  Mr. 
Vice's  family ;  says,  the  lady  not  seeiog  com- 
pany, made  her  first  believe  she  was  with  child  ; 
•ays,  she  gave  herself  full  ease  aud  liberty  in  a 
ni^ht-gown.  Said,  the  occaaion  of  my  Mily'a 
miscarriage  at  Mr.  Vice's  was  by  my  lord's 
coming  in  one  night  in  liquor ;  and  aome  dis- 
putes happening  between  his  lordship  and  Mra. 
HMth,  my  lady's  woman,  a  stool  was  thrown, 
which  made  a  noise,  and  frightened  my  lady  ; 
says,  Mrs.  Heath  aaid  to  my  lord,  Vou  have 
done  a  fine  thing,  my  lady  has  miscarried ; 
says,  she  was  serrantat  Mr.  Vice's,  when  lady 
Altham  kept  her  bed  a  fortnight ;  don't  re« 
member  the  names  of  captain  Brisco'schiMren, 
or  when  they  visited  lady  Altham.  But  says, 
Mrs.  Brisco  was  an  intimate  acquahitance  of 
lady  AUbam's. 

[Croas-examined.] 
Being  asked  in  what  mauner  she  got  her 
livelihood  ?  Says,  by  her  honest  indus^,  and 
that  her  employment  is  stamping  or  printing 
papers  for  rooms.  Being  asked  whether  she 
had  any  discourse  with  one  Mrs.  Shaw  ?  Says 
she  had  ;  and  that  having  mentioned  her  liring 
at  Mr.  Vice's  hoiise,  she  was  asked  if  she  knew 
that  Mr.  Annesley  waa.  a  son  of  lady  Altham  ? 
or  if  she  oouM  swear  that  my  lady  was  with 
child  of  that  very  boy  f 

Dorothy  Brisco  called  up  again  by  the  Defend- 
ant's Counsel. 

Says,  she  heard  lady  Altham  was  with  child, 
aud  miscarried  at  Dunmaine :  can't  charge  her 
memory  if  lady  Altham  was  a  second  time  with 
child:  says,  her  motlier  and  sister  came  in 
about  three  months  home  from  Dunmaine. 
Says,  that  lord  and  lady  Altliam  came  to  Dublin 
after  queen  Anne  died.  Don't  remember  her 
ladyship's  being  with  child  ;  for  deponent  waa 
in  the  small-pox  when  queen  Anne  died,  and 
her  mother  came  to  town  on  her  haviug  the 
small-pox :  says,  lord  Altham  came  from  Don* 
mame  about  Au^t.  She  was  aaked  whether 
she  knew  the  witness  Alice  Bates:  says  she 
does,  and  that  she  is  an  honest  worthy  woman. 

Mrs.  Coles  called  up  again  by  the  Defendant's 

Counsel. 

Says,  she  remembers  Ahce  Bates  to  be  a  ser- 
vant  at  Mr.  Vice's :  can't  recollect  if  she  told 
her  that  lady  Altham  was  with  child.  Says, 
that  huly  Altham  came  to  town  after  her  mo- 
ther, towards  the  winter:  believes  she  visited  at 
her  house :  can't  remember  its  being  talketl  of 
that  lady  Altham  was  with  child.  Says,  she 
was  at  DoUin  wheo  she  heard  <tf  the  queen's 
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dntb,  u4  ll»t  my  Iidy  came  ftttm  th«  country 
•houl  llie  (rioter :  My,  tbe  remiineil  U  Biir- 
tti-Iull  for  the  weeks,  and  in  Dun  main  e  the 
whole  moinli  or  Mbj,  kod  thai  alM  left  lady 
Althau  at  Dunmaiue. 

Charles  M'Carli/  iwora. 
Sayi,  he  knew  lord  Althun,  and  knew  hii 
Udy  whtu  tliey  Ured  at  Viee't,  in  the  year 
1713  or  inc.  Drponnit  kept  an  ian  atCol- 
\tge-KT«ta,  and  lord  Althan  lia^l  a  coarh-faauM 
and  lUhln  Intra  deponent.  ThaialWr  thriteklh 
ofquetn  Anne,  about  a  ynr  or  ■  year  and  half, 
il  waa  re|MiiU<l  lady  AlQiain  haJ  a  child.  (r>e- 


ptCTcntt'd  thirretrum,  it  being  matter  of  hrur- 
aar.)  Savi,  that  the  parliament  waa  iriiline 
fiben  lord  Ahliam  ladtcnl  at  Sir.  Vice's,  and 


Slnjor  Richard  Fitigeruld  snorn. 

fikyi,  Le  knew  lord  Althani,  and  wa*  u. 
qnaiutcd  vritn  hi«  hinlaliip  in  ITU,  at  a  plact 
caHol  HmKiH^t-HjIl  in  tbe  cuuiny  of  Water, 
lord,  and  atDuaniaine,  and  knew  lady  Altimm; 

17)5.  B«iii|;  aakeil  if  he  wn  mirc  it  «ai  ir 
the  year  17  li  ?  layi,  he  is  rartain ;  lint  aaya. 
Iia  cuiihl  not  then  tee  lady  Aliham,  hcuauM  ihc 
waa  lyin^  in  at  that  time,  and  that  ahe  scot 
word  donn  to  Ihe  deponent,  that  if  the  coubl 
aee  any  bo<ly,  Hhe  would  are  him.  Bcingaaked 
the  occawnii  of  bia  coming  to  Duuinaine,  says, 
he  met  lord  Althain  at  Ross,  nlin  invited  depo- 
■enlto  dine  with  him  tbe  next  day  ;  thatde- 
poirent  ileaired  to  be  exciued,  becaune  he  waa 
■a  dinettitb  some  officers;  but  lord  Allliam 
taid,  deponent  muat  dine  with  biul,  and  rome 
to  drink  aonie  groan ing-driuk,  fat  that  liia  wife- 
v«a  in  labour :  deponeut  told  him  that  waa  a 
KBson  be  ought  not  to  gn  ;  but  lord  Altliaro 
woiiM  nul  lake  au  excuse,  and  sent  the  de* 
poaaot  word  (lie  next  day  to  Ross,  that  fail  wife 
waa  hroD|(ht  lu  bed  of  a  son ;  and  the  depnneot 
went  to  Diinmalne  and  dined  there,  and  had 
fame  diac^orre  about  the  child,  and  lord  Allfaam 
Bwore  that  the  depODeot  ahuuld  aee  his  son ; 
and  aecordm>;ly  the  nurse  brought  tbe  child  to 
depuneal,  and  deponent  kissed  the  child,  ani! 

Sfe  half  a  guinea  to  the  nniae :  and  aamc  ol 
9  company  toasted  llie  heir-ap parent  to  lord 
Ant'Ieiwa  at  dinner.  That  this  wai  the  day  after 
the  child  waa  born;  and  depoDCOtsaya,  be  left 
thecoDnlrylhenealdiy.and  went.to  the  county 
«f  Waterford,  to  liia  own  houae  at  PraapOTt- 
Hall,  Says,  deponent  saw  the  woman  to  whwi) 
he  gaT«  Uie  hatf-guinca,  thi^t  day  of  bis  eia. 
minatinnj  thai  ha  retnembersberirell,  because 
faatonkootiveof  ber  wheu  begaTehertbehall' 

Suinea,  that  she  was  very  liaiidaoDW ;  that  ht 
id  not  Ktay  al  Dunmaine  thai  night,  but  cam': 
to  HoMat  uigbt-fall,  and  was  aiuckeil  iu  tht 
nad  by  ruiJiers :  that  be  croned  the  ferry  oii 
^remeraben  that  (he  lord  Al- 


[Creaa-ezamiDcd .  ] 
DcpoDent  WBi  aakcd,  did  he  arer  retarn  to 
the  county  of  Weiford  f  8aya,  he  nerer  did : 
lie  waa  arked,  hnw  tar  PrMprct'Hall  ia  from 
UuntnaineF  8aji,abaat3a  miles.  Hewaaaik* 
ed  on  what  occasion  he  waa  at  Rosa  7  Says, 
thai  deponeDl's  uncle,  Mr.  Pigott,  Uved  in  iba 
county  of  Wexford,  and  at  his  death  tell  de- 
ponent a  kgacy,  which  occasioned  deponent*! 
Qoing  there:  and  says,  he  was  a  good  whita 
dead  before  deponeut  got  an  account  tfacreof. 

John  lifrnrr  sworn. 
Says,  he  lired  at  Dunmaine  ten  yeaiv,  and 
knew  lord  and  lady  Aliham:  deponent  wm 
detipschal  to  the  toro  Aoglesea,  andviiited  lord 
Aliham;  ihat he  married  in  December  1T14| 
and  be  and  bis  wite  went  to  Di)n:naine  and 
ylaid  there  about  thrt«  weeks  almut  Lenttiiue, 
and  lady  Altliam  was  bijf-btllieil  at  the  tiiM 
lie  went  there.  Soya,  laily  AlUiJin  lold  depo- 
nent (he  next  litne  he  saw  her,  that  abe  had  s 
son  :  allenrarda  saw  the  buy  at  Uiinmaine  « 
vntr  anil  a  half  old:  Rtnid  a  nigfat  atDutiLnaine, 
mid  had  the  child  iu  his  arma :  aaw  the  lady 
leading  the  child  acroxs  the  parlour:  saw  toe 
lord  Althani  kiM  the  child,  and  be  called  bin 
Jemmjr :  saw  the  child  afterirards  at  Rnss, 
tind  al  Kiooay  in  th«  county  of  Kildare ;  aaw 
the  child  once  at  Rou  when  lady  AUham  lodnd 
here  at  one  Butler's.  Deponent  being  askad 
liow  the  child  was  treated  at  Kinnay,  suyi,  he 
wa.1  dressed  aa  the  son  of  a  nolleiniin,  nod  the 
MCTTB Ota  called  him  matter;  saw  hini  at  Kin- 
nay,  as  he  belief  ea,  three  or  four  limes :  tbe 
child  could  walk  at  Kinnaj,  and  used  to  be 
trfaeeled  about  in  a  litlle  carriage:  mw  tbe 
ebil'l  aflerwards  at  L'arrickduiT  in  17110,  and 
lord  Aliham  was  find  of  the  child.  That  mj 
lord  and  deponeut  being  at  a  laiem  in  Dubliii 
in  1723,  Inrd  Althain  said  he  would  aend  for 
his  ton  ihal  deponent  might  see  him,  and  the 
child  accnrilingly  was  sent  for:  that  he  wti 
then  about  eight  yeara  old,  and  hinl  Al- 
iham said  to  de|ionent,  you  were  leocschal  to 
eati  Arthur  ami  earl  John,  aod  you  may  be 
■eneschal  to  the  child :  and  deponent  says,  he 
belicTN  he  raw  tbe  child  once  after  in  DuUin, 
but  did  not  know  him,  only  was  told  it  was  he: 
and  that  was  about  two  or  three  yean  alWthe 
meeiing  at  the  tarern ;  that  the  child  had  m 
clothes,  and  was  so  much  altered,  that  although 
the  people  of  tbe  town  told  him  he  wna  (he 
lord  Altfaam't  ton,  he  did  not  know  how  to  be- 
jieie  il. 

[C  resa  -  examined .] 

asked  where  my  bird  IJTcd  et 

he  saw  ihe  child  in  that  [loor  c«tidi< 
lya,  be  does  not  know,  but  believea  at 
re ;  admiu  bo  did  lut  cmjuira  where  be 
was,  nor  about  the  child,  having  beard  thatlke 
child  horu  nl  DuDoiaina  was  dead  raanv  yean 
ago,  thai  deponent  waa  aetlled  near  Latnolm 
DH'T-park:  aaya,  it  was  tiaiMc  tbe  lady  waa 


Iham  was  in  high  apiriU  with  tbe  thoughta  of  {  wiihcJiiM»  depuont  waaaeked  wibutaiea  W»- 
bMingaaon  aiidlwir.  |  ewnmy  Udywaef  has^i,aUiit;aedBWsnb3r 
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woman,  and  her  hair  brown :  knowt  not  what 
neiflfbbouri  fUiited  at  my  lord'a,  but  has  aeeo 
colonel  Palliser  there.    He  was  asked  if  he 
knew  the  serrants?  Says,  he  did  not  know  one 
aerfaot  by  name:  heii^ves  he  might  then  know 
them,  but  docs  not  now  recoltect  them :   has 
ieen  my  lady's  woman,  but  does  not  know  her 
Dame  was  Heath :  knows  Owen   Cavenagh 
BOW,  but  did  not  know  he  was  lord  Altham's 
aerrant.     He  was  asked  if  he  knew  Rolph  the 
butler  ?  says,  he  has  heard  the  name  of  Iiol|ih, 
but  could  not  tell  whether  or  no  he  was  butler. 
He  was  asked  if  he  knew  the  name  of  the  ser- 
vant who  made  his  bed  ?  saya,  he  does  not  re- 
member her  name.    He  was  asked  if  he  knew 
the  name  of  the  cook  f   he  aaid,  No— or  the 
nurse?  he  said,  No:  saw  the  chlkl  at  Mrs. 
Butler's  hou«e  at  Ross,  and  afterwards  at  Dub« 
fin  when  he  was  lOor  llyearso1d,andinami* 
terabic  bad  dress :  nerer  saw  lad v  Aitham  but  at 
Dunmaine,  at  Roes,  and  in  Dublin :   aaid,  he 
nerer  heard  till  within  these  two  years  that 
lord  Aitham  had  a  bastard.    He  was  asked 
when  lord  Aitham  died,   says,  about  1728— 
aays,  he  saw  the  boy  in  a  ragu^  condition  be- 
Ibre  lord  Aitham  died,  at  the  upper  end  of  Arran 
Quay  in  DnUiu,  and  heard  sorae  little  boy  call 
him  my  lord :  says,  lord  All  ham  applied  to  him 
in  17 Sd,  to  speak  to  lord  Augtesea  to  help  to 
maintain  his  son,  whidi  deponent  did ;  iad 
earl  Arthur  ffare  deponent  50/.  for  that  pur- 
pooe.    That  £is  was  about  aiz  years  heliM*  bis 
death :  aavs,  that  beiug  recommended  bv  Mr. 
Casar  Coickmgh  to  the  present  earl  of  Angle- 
•ea,  deponent  went  freqnently  to  fee  him,  md 
defendant  used  to  entertain  depouent  with  tell- 
ing him  how  much  he  was  perplexed  by  law- 
suits ;  that  deponent  asked  him  oue  day  what 
was  become  of  Jemmy  ?  to  which  the  defendant 
answered,  that  he  was  dead. 

Dcunii  Redmonds  sworn. 

*'  Says!  he  knew  k>rd  and  lady  Aitham,  and 
deponent  was  serrant  to  lord  Aitham  after  he 
Otme  to  Dunmaine,  about  tliirty  years  ago,  and 
was  three  years  in  his  service,  and  knew  that 
lady  Ahham  was  with  child,  because  he  saw 
her  when  she  was  big-bdlied,  and  it  was  the 
talk  of  all  the  serrants ;  says,  my  lady  was 
toncht  to  bed  at  Dunmaine  ;  and  deponent  was 
aent  for  the  midwife  the  day  before  her  dellrery. 
Beiiig  asked  how  he  was  employed  in  the  ser- 
vice r  says,  be  looked  aftar  the  hunters;  says, 
it  was  Mrs.  Heath  who  sent  him  for  the  mid- 
wife ^whose  name  was  Sbiels)  and  that  depo- 
nent lirought  her  from  opposite  the  barracks  in 
Ross,  and  that  the  chila  was  christened  when 
he  was  about  three  weeks  old,  by  one  Mr. 
Loyd  (lord  Altham's  diaplatn)  by  the  name  of 
James;  that  the  godfathers  were  counsellor 
CKff  and  Mr.  Colclough,  and  the  godmother 
madam  Pigott,  and  that  the  nurse  (who  nursed 
the  diild)  was  Joan  Landy,  who  was  preferred, 
as  he  was  told,  becanse  she  had  the  best  milk  ; 
that  there  was  a  bonfire  made  and  other  re- 
joicings for  the  birth  of  the  ohikl,    That  the 


child  was  nursed  ahoot  a  oaarttr  oTa  nfle  from 
tlie  house  upon  my  lonl'a  knd,  and  nobody 
lived  in  tbe  noose,  hot  the  nnrae'a  father  ana 
mother  and  a  serrant  maki  of  the  house ;  and 
lord  Aitham  and  his  lady  went  often  there  to 
see  the  child,  and  to  bring  him  to  Dunmaine, 
and  that  lady  Aitham  had  a  coach -road  made 
on  pnrpose  to  go  to  see  the  child ;  that  Iha 
child  was  at  nmae  about  a  year,  and  then  re- 
mored  to  Dunmame.  That  m  tbe  beginning  of 
1717,  my  lady  went  away  from  Dunmame,  on 
occasion  of  Mr.  Thomas  Palliser.  That  lady 
Aitham  had  the  child  in  her  arms  as  she  was  in 
the  chariot  qfoing  away,  and  was  kissing  it,  bat 
the  lord  Aitham  came  out  in  a  passion  and  took 
the  child  from  my  lady,  and  gaye  it  to  Joan 
LafVan ;  and  the  bidy  begged  to  hare  the  ehihl 
along  with  her,  and  cried  because  my  lord  re- 
fnsedher;  that  she  sent  for  the  ehild  to  Roes, 
but  could  not  have  it  as  he  knowa  of.  That  tha 
child  had  gold  -lace  on  his  hat,  and  was  dmsed 
like  a  nobleman*s  chiM.  Says,  he  saw  the  chiM 
(as  bebelieTes  six  years  afSer)  at  Carrickdnffp 
and  the  lord  behaved  to  it  as  to  his  own  child  ; 
and  deponent  knew  him  by  his  face  to  be  the 
same  chiM  he  saw  at  Dunmaine.  Deponent  didl 
pot  stay  at  Carrickduff ;  came  to  my  lord  only 
in  order  to  break  some  boniea  (deponent  being 
a  horse- rider).  That  he  saw  tbe  knti  walking 
about  with  the  child  at  CarrickdofT.  Says,  ha 
has  heard  that  Mr.  Loyd  who  christened  tha 
child  is  dead,  and  that  tbe  godfathers  and  god* 
mother  are  dead. 

[Crosa-eiamined.] 

Says,  he  %raa  servant  to  lord  Aitham  aboot 
two  years,  before  his  lady  came  to  Dunmaine. 
That  she  was  brought  to  bed  about  May.  Saysy 
depouent  was  not  present  at  the  chrtsteuiog ; 
believes  the  midwife  (for  whom  ileponeut  was 
sent  to  Ross)  is  dead.  Says,  that  Joan  Landy 
vrat  the  nurse,  and  thatsh^  afterwards  married 
to  Daniel  M'Corniick ;  that  she  had  a  child  b^ 
fore  her  marriage ;  and  some  said,  a  sailor,  and 
some  that  lord  Aitham  was  the  father  of  it. 

[HerBopon  the  Lord  Chief  Baron  said,  that  it 
looked  odd,  that  lady  Aitham  should  send  her 
child  to  be  nnrseil  to  a  person  suspected  to  ha?a 
a  chiki  by  her  ladyship's  husband.] 

Says,  that  Joan  Landy  was  brought  to  bed 
many  months  before  my  lady  Aitham ;  aays, 
he  saw  Landy's  ehild,  and  that  one  father 
Michael  Downes  christened  it.  That  her 
mother  and  sister  took  care  of  her  child,  when 
she  nursed  my  lady's.  That  Landy's  child 
died  at  the  age  of  three  or  four  yoars,  of  tha 
small- pox,  after  my  lord  bad  left  Dunmame, 
and  deponent  was  at  his  burial.  He  was  aaked 
by  what  name  Lamdy's  child  was  called  P  ha 
saki,  sometimes  it  was  called  Landy,  and  some- 
times  M'Cormick.  That  he  never  heard 
Landy's  son  called  Annesley.  That  Jamea 
Landy,  the  nurse's  father,  lived  in  Dunmaine  ; 
that  the  old  house  was  put  in  remiir  for  the  re- 
ception of  my  lady's  child.  That  deponent 
was  never  examined  hefbre  his  present  tuqposi- 
tion.    SayS|thatool.  Palhaarinaoaaediteoaiia 
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depoDMitf  dMired  deponent  not  bate  any 
Ihin^  to  iay  to  this  affair. 

Margaret  ShircHff  Bwom, 

Savt,  abe  knew  lord  and  ladv  Althamt  and 
tlMt  mra.  Shielt  the  midwife  told  depouent  she 
dalirered  Udj  Altham  of  a  child  about  April  or 
May,  about  twenty-nine  years  ago.  [This 
beuig  baaiaay-e? idence,  was  ottjactcd  to  by  de* 
lendant's  oounsely  and  the  Ckmrt  allowed  the 
oljeotion.] 

Mary  Doyle  sworn. 

.  Says,  she  knew  lord  and  lady  Altbaoi ;  tbit 
aba  was  hired  by  the  steward  to  be  a  serrant 
in  lord  Altbam'ft  ser? ice.  That  abe  lired  with 
lady  Altham  three  montha  bdfore  she  was 
hrongbt  lo  be<!,  and  was  in  the  room  when  laily 
Altham  was  delifered  at  Diinmaine.  That  Mrs. 
Shiels  who  lived  at  Ross  was  the  midwife ;  and 
Denis  Redmonds  waa  sent  for  her.  That  there 
were  three  or  four  present  "when  laily  Altham 
was  brought  to  bed,  and  the  christening  of  the 
child  was  public  That  Mr.  Anthony  Colclough 
and  counsellor  Cliff  were  the  godfathers,  and 
Mrs.  Piggot  the  godmother,  aad  Mr.  Loyd 
{yfho  was  my  lonrs  chaplain)  christened  the 
<^ild,  and  there  were  great  r^ioicings  for  the 
birth,  and  plenty  of  wine  and  otber  liquors 
drank  on  that  occasion.  That  seferal  nurses 
came  recommended,  but  Joan  Laady  wss  ap- 
pointed  nurse,  who  was  allerwards  married  to 
one  M'Cormick,  as  deponent  has  heard ;  that 
abe  was  a  clean  tight  girl ;  that  she  was  re- 
puted to  be  marridl  to  a  sailor,  and  have  the 
child  by  her  husband. 

[Cross-examined.] 

Ssyff,  she  lived  three  months  at  Dunmaine 
before  the  child  was  bom.  That  she  remembers 
to  have  seen  major  Fitzgerald  there  in  a  tew 
daya  aft^  lady  Altham  was  delivered.  That 
deponent  wss  prelent  at  the  christenings 
Never  knew  of  any  person's  being  brought  to 
bed  there  but  ladv  Altham.  That  the  child 
was  ehristened  in  the  parlour  about  three  weeks 
after  its  birth,  and  Mrs.  Hpath  was  present  at 
tbi^  christening.  Believes  Landy  waa  then 
marfied  to  one  M'Cormick  who  lived  at  Dun- 
maine. Believes,  that  major  Fitzgerald  did  lie 
at  Dunmaine,  and  staid  there  for  some  time. 
Sayt,  that  Joan  Landy  nursed  the  child ;  never 
waa  at  ber  house ;  but  heard  from  the  servants 
that  were  there,  that  Joan  Landy *s  house  was 
aboat  two  fields  from  the  house  of  Dunmaine, 
and  that  the  nurse's  house  was  finely  white- 
washed. Says,  that  Charles  Meagner  waa 
the  butler  then.  That  one  madam  Butler, 
Ndly  Murphy,  and  Mrs.  Heath  were  there  at 
that  time,  bavs,  lady  Altham  was  almost- 
Ihree  boors  in  labour;  that  it  was  duskish  when 
aba  waabrouffbt  to  bed,  and  that  she  wu  taken 
ill  the  day  before. 

Mrs.  De6ofaA  Annetley  sworn. 

Says,  she  knew  Und  Altham,  at  a  place  called 
lUona  jB  the  coimty  of  JUdan.    Tbat  iard 


Akham  lived  there,  and  deponent  Kved  within 
three  miles  of  tbat  place,  at  Ballysbannon. 
Tbst  lord  Altham  was  her  husbandVi  refaoiony. 
and  visited  deponent.  Tbat  lord  Altbam'stott 
at  this  time  and  deponent's  brother,  Mr.  Panl, 
used  often  to  drink  his  health.  Being  asked  if 
she  visited  lord  Altham  at  Kinna  ?  says,  she 
did  not  care  to  go  to  the  house,  because  lord 
Altham  bad  brought  down  a  house-keeper 
tbei«.  Says,  that  this  was  in  1717  or  1718. 
Sajrft  bar  brother  visited  mv  lord.  Being 
asked  if  she  belifved  the  child  was  my  lord'a 
lawful  son  f  says,  she  believed  be  was  his  law- 
ful son,  and  never  beard  the  contrary.  Saya, 
the  child  waa  called  James.  .That  her  brother 
was  a  sober  grave  man,  and  she  is  sure  woukl 
not  have  toasted  the  bealtb  of  the  child  it*  he 
bad  been  a  bastard.  Sayf,  that  the  child  went 
with  lord  Altham  to  Canickdnff  in  the  county 
of  Catberlough,  and  deponent  never  beud  of 
him  afterwards.  Says,  ber  brother  frequently 
after  the  death  of  lord  Altham,  enquired  what 
was  become  of  tbat  hoy,  but  never  could  leanii 
which  made  them  all  conclude  he  was  dMd. 

[Cross-examined.] 

Saya,  abe  never  doubted,  but  alwaya  bdietad 
the  child  was  lord  Althara'a  son,  but  admita 
she  did  not  bear  of  the  child  nntil  he  came  to 
Kinna.  Says,  that  after  lady  Altham  cama 
over  a  aeoond  time  from  England',  she  waa 
suppoaed  to  be  with  child,  oaya,  deponent 
once  visited  lady  Altham  when  she  came  to  tha 
oonntry,  but  h&r  husband  soon  afte  dying,  and 
deponent  being  in  affliction,  never  had  any 
correspondence  with  the  tkmily  afterwarda. 
Says,  that  she  herself  drank  kml  AUbam's  aon'a 
health  often  wlien  my  lord  lived  at  Kinna. , 

Thomas  Barns  of  KiUkenny,  alderman,  called. 

Mr.  Bams  bemg  called  to  give  his  evidence, 
was  asked  by  defendant's  counsel,  if  ha  bad  not 
a  lease  of  some  lands,  part  of  the  defendant'a 
estate?  Mr.  Bams  admitted  ha  bad  a  lease  of 
31  years,  which  waa  expired,  or  near  axpiriag; 
Whereupon  be  was  objected  to  by  defendant'a 
counsel,  for  that  be  was  interested,  and  there- 
lore  could  not  give  bis  testimony.  In  answer 
to  which,  the  counsel  for  the  lessor  of  tha 
plaintiff  said,  tbat  the  lease  was  not  of  any  of 
the  lands  in  the  declaration,  and  therefinv  bia 
evidence  could  not  be  obiected  to. 

To  which  the  defendant's  counsel  rapUed, 
that  though  Mr.  Baros^s  lease  was  not  m  tha 
lands  in  question,  vet  all  tha  estate  might  ba 
affected  by  the  vmict,  and  therefore  as  he  waa 
interested,  be  was  an  incompetent  witness. 

To  this  it  was  answered,  that  since  Mr. 
Bams  bad  not  any  leaae  of  the  lands  now  in 
dispute,  he  could  only  be  supposed  to  be  con* 
sequentially,  and  not  immediately  interested, 
and  therefore  might  properly  give  bis  testi« 
mony ;  and  the  foUowlDg  case  was  cited  to 
shew,  that  a  person  conseqoentiaHy  interested 
in  a  suit  at  law  may  be  admitted  to  give  evi* 
deuce:  Two  persons  coming  from  Parkgata  ta 
DubUii  in  one  sbipi  both  bad  their  oortmaop 
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tetn  itolim  fnm  <m  bMrd  the  taid  ship ;  inm 
d;  tbe  penmM  sued  the  mitter  of  the  nip  for 
tbeTsloe  of  the  gfoodt  he  had  loot,  and  proanoed 
the  other  person,  (who  had  likewiie  loal  hk 
portmanteau)  as  Dia  erideoce.  It  waa  ob- 
jected by  the  ooanael  ibr  the  oMBler  of  the  ihip, 
that  the  witoeaa  waa  a  party  interested,  and 
should  not  be  admitted  to  gire  testimony  ;  be- 
oaoee,  if  the  pfaiintiff  aimeeded,  the  witness 
would  hare  the  same  title  to  recoreir  afj^ainot 
the  defendant,  in  which  case  he  would  bringf 
his  action  against  the  defendant,  and  the 
plaintiff  utrtf  verfs  might  be  a  witness  for  him. 
Vet  notwithstanding  the  objection  the  Court 
admitted  the  other  person  to  be  a  witness,  be^ 
cause  he  was  not  a  party  in  the  suit,  and  not 
immediately,  thouffh  consequentially  inter- 
ested. Therefore  Qm  counsel  for  the  lessor  of 
the  plaintiff  insisted,  that  Mr.  Bama  should  be 
admitted  to  gi?e  his  testimony  in  the  present 
eaose. 

Which  the  Court  agreeing  to,  Mr.  Bams 
was  sworn. 

Says,  he  lery  Well  knew  lord  sod  lady  Al- 
tham.  B<*ing  asked,  if  he  knew  that  lord 
Altham  had  a  son  P  Sajra,  he  knew  nothing  of 
my  Uird*s  havim;  s  son,  but  what  ho  wastold 
by  my  knrd.  That  he  went  to  Ross  in  spring, 
1715,  and  lord  Altham  came  to  the  inn  where 
he  was,  and  meetiug  him  in  the  kitchen,  said, 
he  was  glajd  to  see  deponent,  end  asked  him 
where  he  bad  been  f  lliat  he  told  my  kird  he 
had  been  in  Doblin  aboot  aflbira  of  the  dnke 
of  Ormond ;  my  lord  aaid  to  deponent,  I  hope 
we  shall  dine  together:  deponent  said,  with 
nil  my  heart ;  and  after  that  they  went  up 
stairs  and  dined  together ;  that  after  drmkmg 
some  wine,  luy  lord  said  to  deponent,  Tom, 
ni  tell  you  good  news,  I  have  a  son  by  Moll 
Sheffield ;  deponent  thereupon  shook  his  head, 
(not  remembering  she  was  my  lord's  wife) 
and  said,  Who  is  Moll  8heffield  ?  My  lord 
taking  notice  of  deponent's  meaning,  said. 
Zounds,  man,  she  is  my  wife :  upon  which 
deponent  said.  My  lord,  I  humbly  beg  your 
pardon,  I  am  sorry  fur  what  I  said.  8a  vs, 
that  until  my  lord  I'lad  mentioned  she  was  bis 
wife,  lie  took  her  to  be  a  naughty  pack  ;  Imt 
afterwards  deponent  recollected  that  my  lord's 
wife  was  the  duke  of  Buckingham's  daughter; 
and  deponeut  then  advised  my  lord,  that  since 
he  had  a  son,  to  take  care  of  bis  wife,  and  dis- 
charge all  other  women.  Says,  he  knows  the 
year  he  went  into  the  country,  b^icause  he 
went  upon  hearing  of  his  father's  death.  S^ya* 
that  my  lord  lived  at  Dunmaine  after  the  dis- 
grace of  the  duke  of  Ormond ;  deponenl's 
reason  of  remembrance  is,  that  he  was  re- 
ceiver to  the  duke  for  45  years,  and  canoe  to 
Doblin  from  the  country,  by  order  of  Mr. 
Notley,  who  was  concerned  for  the  duke. 
Hiiys,  that  deponent  was  at  Dunmaine  the  day 
afier  my  lord,  and  he  had  the  discourse  at 
Ross.  Being  akked  if  he  saw  a  son  there? 
Hays,  he  does  not  know  but  he  might,  bnt  is 
wa  certain  $  does  not  remember  any  oofivtf- 


satieo  he  had  with  hird  Altham  nboiit  bb  mm 
at  Dunmaina.  Says,  that  deponent  dined  and 
supped  there,  and  rememben  My  Altham  at 
dinner,  bnt  not  at  supper.  Says,  ha  thinks 
one  Mr.  Sutton  was  at  dionet*.  He  was  asked, 
if  he  knew  my  loid'a  agent,  or  anj  of  his 
serranta  P  Saya,  he  did ;  that  he  saw  them  at 
that  time,  but  oannot  reeolleet  they  said  any 
thing  to  him,  or  he  to  them.  Says,  he  iom 
not  remember  aeetng  the  nnrse  there. 

[Cross-examined.] 

Deponent  bong  asked,  what  month  he  went 
to'Rosa  ?  Answered,  either  in  April  or  May, 
but  ^cannot  fix  which.  Saya,  he  might  harto* 
aeen  Rolph  the  butler,  hot  did  not  know  hhn. 
Did  not  know  the  aenrants  Dwyer  or  Cate* 
nagh ;  but  knew  Mr.  Taylor,  but  had  no  dis- 
course with  hjm  about  the  son.  Sajra,  my 
lord  di<l  not  tell  him  whether  or  no  the  ehiid 
waa  christened,  nor  what  bis  name  waa.  Saya, 
nobody  was  present  st  Reas  when  my  lord 
spoke  to  deponent,  and  the  dHcuurae  waa  after 
dinner,  ana  as  common  discourse.  He  wns' 
aaked,  how  lie  came  not  to  understand  my  lord's 
expression  of  his  having  a  aon  by  Moll  Shef- 
field ?  Says,  he  did  not  recollect  who  she  was. 
Says«  he  is  66  yeara  oliL  He  was  then  aaked. 
how  long  he  aerved  the  duke  of  Omeod  P 
He  aaki,  aince  ninety- five.  He  was  then 
asked,  if  he  did  not  say  he  aenred  him  45  Years  f 
He  said,  he  meant  to  tbio  day.  Says,  he  has 
heard  five  himdred  at  Koss  say,  lord  Ahham 
had  a  son. 

Southwell  P^gotf  esq.  swonu 

Says,  He  knew  lord  and  lady  Altham  ;  and 
that  it  was  generally  reported,  without  any 
contradiction,  that  he  had  a  child   about  80 

Jfearaago.  Deponeut  came  over  from  £ng- 
and  about  the  year  1719.  •  Says,  there  waa  a 
great  intimacy  between  bb  8te^>- mother  (Mrs. 
Piggot)  and  lady  Althaip.  That  Mrs.  Piggot 
d{^  about  1790  or  1721.  Says,  he  never  heard 
tliat  the  child  (which  he  heani^  lady  Altham 
had)  was  a  daughter. 

The  counsel  for  the  lessor  of  the  plaintiff 
were  going  to  ask  Mr.  Piggot,  what  he  heard 
his  stepmother  say  about  her  being  godmother 
t(»  the  child ;  but  this  was  objectefl  to  by  de- 
I'endant's  counsel,  who  insisted  that  liearsay 
was  not  evidence,  and  that  the  witness,  Mr. 
Piggot,  ou^ht  not  to  be  suffered  to  give  any 
account  thereof. 

In  answer  to  this  the  counsel  for  the  lessor 
of  the  plaintiff  insisted,  that  matter  of  hearsay, 
which  could  not  be  suppoaad  originally  in« 
tended  to  be  made  use  of  in  the  cause  (^uch  as 
what  the  deponent  heard  several  years  ago) 
ought  to  be  admitted,  and  the  rather  as  it  was 
produced  to  corroborate  positive  proofs.  That 
if  Mrs.  Piggot  said,  ahe  was  sponsor  to  ttm 
child,  it  must  have  aome  weight ;  fiw  Mrs. 
Piggot  cQuld  not  foresee  that  what  ahe  said  on 
that  occasion  was  ever  to  be  given  in  evidence, 
and  therefore  her  declaration  could  not  be  sop- 
pesed  odcolated  ft*  mij  particiibr  purpose^ 
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Thai  where  •  lease  is  leet,  ea  old  lent-ivll  maj  \ 
be  given  in  fMvef ;  becavse  it  oannot  be  sup- 
posed to  bare  been  designed  for  that  parti- 
oular  purpose.  The  dedaratien  of  a  wife  has 
been  admitted  to  be  girea  in  ef  idence  against 
a  husband ;  becaose  at  the  time  it  was  made 
it  couM  not  be  supposed  to  be  intended  to  be 
made  ose  of  so  etidenoe,  and  a  vase  in  Bkin- 
Bor^  Reports-was  cited  to  this  parpose. 

It  was  farther  urged  by  plaintiff's  cettasel, 
that  there  was  no  stated  rule  of  evidence ;  but 
that  the  rales  of  evidence  vary  according  to 
cinftiiiistaaees  of  the  case.  And  though  it  noi* 
be  allowed  that  hearsay  is  the  lowest  deprive  oT 
evidence,  yet  it  wasevidebee  to  be  stdmrnted  to 
the  jury. 

It  was  answered  by  the  couucil  for  the  de* 
fiendant,  that  any  decfsntion  of  Mrs.  PiWt, 
which  was  not  made  in  the  presence  of  the 
earl  of  Anglesea,  ought  aot  to  be  given  in  evi- 
dence. That  Mrs.  Piggot  is  dead,  and  where 
persons  are  dead,  the  law  bath  not  provided 
Ibr  their  testimony,  nor  will  it  substitdtc^Moerc 
dedaratioB  in  the  place  of  an  oath.         *' 

As  to  a  rent-rou  (if  it  appears  that  it  was 
jRmnd  among  the  deeda  and  papers  ef  the 
family,  and  not  designedly  left  there)  it  may 
be  evidence  in  case  of  a  lease  lost  or  mislaid, 
to  shew  the  value  of  lands ;  but  not  to  prove 
that  there  was  a  lease  in  being.  The  nature 
of  the  case  may  require  such  a  nroof,  and  it 
may  be  necessary  to  produce  tne  rent-roll: 
bat  that  is  very  different  from  the  hearsay* 
e?idettce  of  Mrs.  Piggol's  declaration  in  the 
present  case. ' 

That  the  admitting  hearsay- evidence  In  the 
present  aflkir,  would  mtroduce  a  dangerous  pre- 
cedent, in  regard  the  other  side  could  not  liave 
the  benefit  of  cross  examining. 

In  some  cases,  it  is  true,  hearsay-evidence  is 
admitted  from  the  necessity  of  tne  thing ;  as 
.if  a  man  receives  a  Aiortaf  wound,  his  decla- 
ration at  the  point  of  death  would  be  evidence ; 
but  that  is  in  case  of  the  crown,  in  a  criniinaJ 
affair,  and  in  a  case  of  absolute  necessity ; 
which  is  distinguished  from  a  civil  case. 

That  in  civil  cases  there  is  not  the  same  ne- 
cessity, because  a  bill  in  equity  may  be  filed 
to  perpetuate  the  testimony  of  ancient  vrit- 
neeies,  and  then  the  evidence  may  be  cross- 
examined.  But  Mrs.  Piggot  bang  dead,  no 
declaration  of  ber*s  can  be  evidence,  because 
the  defendant  has  no  opportunity  to  cross- 
examine  her. 

An  affidavit  of  Mrs.  Piggot's  could  not  be 
read  in  the  present  question ;  therefore  ranch 
less  a  declaration  of  her's  made  several  years 
ago,  and  which  was  not  upon  oath.  If  bear- 
ssy*evidence  of  this  nature  vrere  to  be  ad- 
mnttod,  sudi  precedent  would  be  attended  with 
c^vil  consequences. 

The  Court  would  not  admit  the  hearsay  of 
Mrs.  P^nBf^'s  declaration  to  deponent  to  be 
made  use  of  as  evidence,  oa  the  principal  rea- 
son, that  hearsay  evidence  onght  not  to  be  ad- 
mitted, because  of  the  adverse  party's  havingno 
opipoitoBity  of  cro8i*eKaminiug«    And  that  if 


declarations  of  persons  dead  were  to  be  ad« 
mitted,  they  would  in  el^HCt  have  the  force  of 
original  testiuiony. 

Philip  Breen  sworn. 

Says,  I>eponent  knew  lord  and  latly  Althim 
about  thirty  yeare  ago,  at  Dunmaine,  where  de- 
ponent's father  and  mother  lived,  says,  that 
defKment  saw  lady  Altham  with  child  at  Dun- 
maine, and  heard  ot  the  people  of  the  place  that 
she  was  with  child  ;  and  that  about  98  or  S^ 
years  ago  (a  little  before  or  after  May)  there 
were  great  rneidngs  at  Dunmaine  for  the  birth 
of  a  child,  oays,  Uiat  Joan  Landy  nursed  the 
ohiM  at  tier  own  fother's  house :  that  it  was  a 
tbitohed  house,  and  repaired  on  that  occasion. 
iSays,  he  has  seen  the  cnild  with  brd  and  lady 
AIniam  in  the  coach.  8ays,  he  remembers  the 
chiM  Joan  Laady  had,  and  that  it  died  of  the 
small  pox  after  lord  Altham  left  Dunmaine ;  be«' 
llefes  about  a  year:  and  deponent  Iras  at  the 
wake  and  burial.  Says,  that  the  child  which 
Landy  nursed,  was  removed  to  Dunmaine,  and 
delivered  to  Joan  Lalfan,  one  of  the  maids  at 
Dunmaine ;  says,  that  there  was  a  coach-road 
made  betvreen  LMidy's  house  and  Dunmaine- 
house ;  and  deponent  has  seen  the  coach  go 
that  road.  He  was  asked,  whether  he  re* 
GMmbered  Mrs.  Heath  at  Dimmune  at  the  time 
he  saw  the  child  r   Says  he  did. 

[Cross-examined.] 

Being  asked,  who  he  heard  was  father  ef 
Joan  lady's  ohild ;  he  answered  that  some 
said  lord  Altham  was,  and  others  said  a 
sailor  was  the  father  of  it.  Says,  Joan  Landy 
was  married  to  Daniel  M*Cormick  after  lord 
Altham  left  Dunmaine ;  and  that  lord  Altham 
was  supposed  to  have  got  the  child  in  the  boose 
of  Dunmaine,  when  Landy  was  dairy-maid ; 
says,  Joan  Landy's  child  was  a  year  older  than 
lady  Althsm's ;  says,  he  was  often  in  every 
room  of  the  boose.  Says,  lady  Altham  was  a 
tall  woman  ;  and  that  Mrs.  Heath  was  a  tall 
thin  woman.  That  Joan  Landy's  child  was 
called  James  Landy.  Does  not  remember  his 
being  ever  called  James  M*Cormick.  Saj^s, 
he  does  not  know  who  christened  the  child. 

Eleanor  Murphy  sworn. 

Says,  that  she  knew  lord  and  lady  Altham  at 
Dunmaine,  about  ^  or  39  years  ago ;  says, 
that  she  was  a  servant  there  when  my  lady  was 
brought  to  bed,  that  deponent  was  called  to 
bring  up  some  water  to  my  lady's  room,  and 
that  she  went  into  the  room  with  a  bason  of 
water,  immediately  after  lady  Ah  ham  was  de- 
livered ;  that  Mrs.  Sbiels  was  the  midwife,  and 
Dennis  Redmonds  was  sent  for  her  to  Ross* 
Being  asked,  who  vras  in  the  room  when  she 
went  in  ?  Says,  madam  Butler,  Mrs.  Heath, 
and  Mary  Doyle.  Says,  deponent  came  to 
live  at  Dunmaine  about  the  beginning  of  sum- 
mer, and  remained  at  Dunmaine  about  two  or 
three  months  af^  my  lady's  delivery  of  the 
son.  That  Joan  Landy  was  the  nurse ;  and 
there  were  several  otfier  women  applied  for  the 
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Bttive't  place.  Rememben  tliere  were  bon- 
fires ami  rejoicioKi  at  DuDOoaiiie  tor  ibe  birtb  of 
a  SOD ;  that  the  child  was  about  three  weeks  at 
Dunmaioe  after  its  birth,  and  then  the  nurse 
took  it  to  her  own  house ;  that  a  little  road 
was  made  from  Dunmaine  bouse  to  the  nurse's, 
for  the  chariot.  That  one  Mr.  Anthony  Col* 
dough,  and  Mr.  CliflT,  were  the  godfathers,  and 
Mrs.  Pigott  the  godmother,  as  she  beard  from 
seireral  of  the  serrants.  Knows  that  Mr.  Cliff 
of  Ross,  and  madam  Pigott  used  to  come  tliere^ 
and  has  seen  them  there  often.  Sa^s,  de- 
IKHient  was  in  the  house  at  the  christening,  and 
was  servant  under  the  laondry-maid.  Re> 
members  Mrs.  Heath  was  in  the  room  whoi 
the  lady  was  brought  to  bed  :  the  christening 
was  about  three  or  four  weeks  after.  SaTt, 
Joan  Landy  bad  a  h<Hise  of  her  own,  and  fie- 
lieves  her  mother  and  sister  lived  with  her ; 
but  does  not  know  if  her  father  was  alive  when 
she  took  kuly  Aitham*s  child  to  nurse.  She 
was  asked  how  long  Joan  Landj  had  her  own 
child  before  lord  Altham>  child  was  born  T 
Says,  about  three  quarters  of  a  year ;  and  that 
Landy*s  child  continued  with  her  iu  the  boost 
after  she  took  my  lady's  chiki  to  nurse.  She 
was  asked,  if  the  house  was  the  tame  it  was 
before  ?  Says,  she  bdieres  it  was,  except  that 
it  had  aootber  room ;  but  jays  she  did  not 
know  the  house  well  before  LAudj  had  the 
nursing  of  the  child.  She  was  asked,  what 
sort  of  a  house  h  was  f  Says,  a  little  house 
hard  by. 

[Cross -examined.] 

Being  asked  if  she  did  not  go  into  the 
boui&e ;  Says,  No,  no  fturther  than  the  door. 
She  was  then  asked,  bow  she  could  kiibw  that 
there  was  another  room  ;  says,  that  the  room 
was  built  as  an  addition  to  the  old  house. 
Being  asked,  if  she  ever  saw  Joan  Landy 's 
child  ;  says,  Yes.  She  then  again  named  the 
people  iu  my  Udy's  room  at  the  birth,  and  that 
herself  went  into  the  room  after  the  birth  of  the 
child  with  the  water,  and  that  it  was  about 
diiskish ;  and  that  lady  Altham  kept  her 
chamber  a  month  or  six  weeks,  and  that  the 
child  was  christened  before  my  lady  left  her 
room,  and  was  christened  in  the  yellow  room 
up  one  pair  of  stairs,  but  does  not  know  who 
were  at  the  christening.  Says,  she  was  three 
months  in  the  service  before  the  birth  of  the 
child,  and  a  quarter  of  a  year  after.  Says, 
that  Mary  Doyle  came  into  the  service  before 
her:  does  not  remember  that  they  had  any 
particular  conversation  about  the  child  at  tliat 
time,  and  has  never  seen  her  since,  snd  knows 
not  if  she  shoukl  know  her  now  :  knows  not 
whether  she  or  Mary  Doyle  left  the  house 
soonest.  Says,  she  did  not  wash  any  of  my 
lady's  linen.  She  was  asked,  if  she  was  mar- 
ried ?  Says  she  is,  and  has  children. 

The  examination  of  these  witnesses  having 
taken  up  all  Friday  till  eleven  of  the  cluck  at 
night,  the  Court  observed  to  the  counsel,  that 
as  there  was  a  great  number  of  witnesses  mora 


to  be  examined  on  both  sides,  so  it  would  b« 
impossible  for  them,  or  the  jury,  to  contino* 
hearing  the  cause  through,  without  an  ad- 
journment ;  and  therefore  recommended  it  to 
the  parties  to  consent  to  such  adjoummeni: 
Accordingly  both  parties  readily  expressed 
their  consent,  and  the  same  being  reduoed  into 
writing,  and  signed  by  the  attomies  on  both 
sides,  the  Court  a^joomed  till  9  o'ctock  the  nasi 
morning. 

The  Lord  Chief- Baron  made  a  complimeiil- 
to  the  jury,  and  expressed  his  sense  of  their 
honour  and  integrity ;  that  the  natuse  of  the 
thinff  required  an  adjournment,  though  Ihem 
was  out  one  precedent  of  adjourning  a  jury  oa 
a  trial  of  that  kind ;  but  as  they  were  geotlemca 
of  inch  strict  honour,  any  confidence  might  be 
reposed  m  them,  withoat  danger  of  any  pnjti* 
dice  resulting  from  iL 


Satmrdayt  November  IS,  1743. 

TlHbCourt  being  met  about  9  o'chnsk  in  the 
mominff,  according  to  acyoumment,  the  jury, 
were  culed  over,  and  answered  to  th^  names  ; 
and  then  the  counsel  for  the  plaintiff  proceeded 
to  examine  their  witnesses,  as  foUows  : 

Chriitopher  Bromn  sworn. 

Says,  he  knew  the  late  ford  Altham  abont 
33  years  ago,  and  knew  huly  Altham  on  her 
first  coming  to  Dunmame  about  SO  years  ago, 
and  knew  her  to  have  a  son  abont  S8  or  S> 
years  ago.  Being  asked  his  cause  of  know- 
ledge, says,  he  lived  a  servant  to  esq.  Anthony 
Cliff,  who  was  invited  to  the  christening  of  the 
said  child.  That  deponent  went  to  Dunmaine 
that  day,  and  waited  at  table  on  his  master. 
Says,  he  remembers  Mr.  Anthooy-Colclough,. 
Mr.  Cliff  of  Ross,  Mr.  Anthony  Cliff,  and  cap- 
tain Teijch  were  at  the  christening,  but  doea 
not  recollect  the  other  persons. .  Says,  it  was  in. 
the  beginning  of  summer  as  near  as  be  can 
tell :  being  desired  to .  point  out  the  month  ;. 
says,  it  was  in  May  as  near  as  he  can  guess. 
Says,  he  did  not  see  any  lady  there  but  31  rs. 
Pigott ;  and  said  there  were  plenty  of  eoter- 
tainment  and  great  rejoicings  there;  says, 
deponent  was  sent  several  times  with  messsgea 
from  his  said  master,  (who  lived  at  Clinyduff, 
about  three  miles  from  Dimmaine)  to  enquire 
how  my  lord,  and  lady,  and  the  chiUI  did :  saw 
the  child  afterwards  at  Dunmaine  in  my  lady's 
lap,  and  with  the  nurse  Joan  Landy,  and  nmrer 
saw  him  but  at  Dunmaine.  Deponeut  waited 
at  table  the  day  of  the  christeniog,  and  heasd 
them  toaatyThe  lady  m  the  straw  and  the  young 
christian. 

[Cross-examined.] 

He  was  asked  as  to  tlie  time  of  drinking  of 
the  above  health  ?  Saya,  he  can't  tell,  whelhec 
it  waa  liefore  or  after  dinner.  Says,  he  is  sure 
Mr.  Coldough,  Mr.Cliff  of  Ross,  and  Mr.  Aji- 
thony  Cliff  were  there,  and  says  there  were 
several  others  at  dinner,  whom  deponent  can't 
recollect.  Says,  my  lady  did  not  dine  with 
them,  JSeard  it  wm  Mr,  Loyd  that  cbrii* 
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tened  the  cbiM,  ud  remembers  that  he  dined 
there ;  says,  he  koew  him  verv  well,  and  that 
he  lit ed  at  Ross ;  sayt»  Mrs.  Pigott  was  at  the 
head  of  the  table ;  says,  that  all  that  dined 
there,  to  best  of  deponent's  remembrance,  are 
dead ;  says,  that  deponent  dined  aloo^  with 
the  serfants;  remembers  Mr.  Taylor  and 
Redmonds  to  dine  there;  saya,  no 


woman-serf  ants  dined  with  deponent;  says, 
he  thinks  Anthony  Dwyer  was  the  butler,  not 
neter  saw  him  before  that  day.  He  was  da* 
aired  by  defimdant's  oonnsel  to  name  the  ser- 
vants who  dined  there.  He  says,  I  cannot 
MOM  them,  would  you  have  me  tell  you  what 
I  doo^t  know  ?  Says,  deponent  drank  several 
healths,  and  was  very  merry,  but  knows  not 
what  pattieolar  healths  were  drank :  says,  there 
was  not  a  bonfire  oo  the  night  of  the  christen- 
ing, but  heard  there  was  one  the  night  foltow* 
ing,  but  deponent  was  not  there.  Being  asked 
what  meat  there  was  for  dinner ;  says,  J  don't 
know ;  would  you  hsTo  me  keep  an  almanack 
hi  my  head  ?  says,  he  cannot  tell  whether  the 
christening  was  abore  or  below  stairs;  says, 
he  did  not  see  the  child  till  day  of  the  christen- 
hig,  nor  the  nurse ;  cannot  tell  whether  he  saw 
captaiu  Kutton  there  that  day,  or  that  he  dined 
there :  says,  he  remembers  captain  Tench  be- 
ing there,  because  he  was  married  to  his 
master's  sister,  and  that  Mr.  Cefelough  waa 
there,  because  be  was  one  of  the  {[cssips ;  says, 
liis  master  did  not  stay  at  Dnnmainethat  night. 
Being  asked  if  he  knew  Thomas  Rolph  the 
butler :  says,  that  one  Dwyer  was  butler,'and 
jUtended  that  day ;  Aays,  he  did  not  know  my 
lady's  woman.  Being  asked  if  he  saw  Mrs. 
Heath ;  ssys,  he  did  not  know  her.  Being 
«sked  to  whom  he  delirered  the  messages, 
^hen  he  came  from  his  master  and  mistress 
with  serf  ices  to  Dunmaine;  saya,  he  delivered 
Ihem  to  one  Mr.  Taylor,  and  that  Mr.  Taylor 
returned  the  answers  to  deponent*  He  was 
asked,  how  he  came  to  deliver  messsges  al- 
ways to  Mr.  Taylor,  and  not  to  the  other  ser  • 
vanta;  he  says,  because,  he  was  my  lord's 
gentleman  ;  and  deponent  alfrays  enquired  for 
Dim.  Being  asked  if  Mr.  Taylor  is  reputed  to 
be  deid  or  dire ;  says,  he  does  not  know,  and 
^as  not  seen  him  these  20  years  past.  Being 
asked  if  he  knew  Mary  Doyle,  or  Eleanor 
Nnrphy ;  says.  No.  ^ing  asked  if  he  e?er 
eaw  lady  Altnam  ;  says.  Yes,  at  the  house  of 
Dunmaine,  in  the  parlour,  with  the  child  in  her 
arms.  Says,  he  believes  he  saw  tlie  child  about 
4  year  alUrwards.  Says,  my  huly  was  a  tall  fine 
slender  woman.  Believes  slie  was  taller  than  de- 
ponent, but  says  be  never  measured  her.  Says, 
she  was  thin  in  the  face.  Being  asked  if  she  was 
a  handsome  woman,  saya  she  appeared  so  to  de- 
ponent. Says,  he  cannot  tell  the  colour  of  her 
nair,  for  that  she  bad  powder  in  it  the  day  de- 
fienenlsaw  her,  and  that  he  never  saw  her  but 
4mce  in  the  parlour,  and  sitting  down.  He  was 
then  asked  how  he  couM  know  she  was  a  tall 
woman ;  says,  she  appeared  to  be  tall  by  her 
bulk  and  figure.  Says,  he  lived  with  Anthony 
,€ilf  aiervaat  ler  91  ycaiir  says,  that  my  kwd 


viaited  dq;ioiienfs  master  at  bis  hdnse,  but  kij 
lady  did  not,  nor  did  deponent's  master's  sisters 
visit  my  lady.  Being  asked  where  the  company 
dined  the  day  of  the  christening;  says,  in  the  par- 
lour of  the  house  of  Dunmaine,  as  near  as  depo^ 
nent  can  guess,  fronting  the  great  yard,  says,  ha 
does  Buiknow  that  the  room  had  any  other  nama 
than  the  parlour.  Being  asked  who  was  at  the 
sideboard ;  says  some  of  the  servants  stood 
there,  but  deponent  does  not  know  who  it  was : 
Saya,  Anthony  Dwyer  attended  as  butler,  and 
deponent  attended  his  master.  Says,  every 
gentleman's  servant  waited  at  table,  is  sure  Mr. 
Clifi'  of  Ross  dined  there,  and  that  one  M«Gea 
his  servant  waited  on  him.  Says,  he  does  not 
remember  the  names  of  all  the  servants  that 
dined  with  him  at  the  same  table ;  but  thinks 
that  all  the  servants  dined  there.  Does  not 
know  how  many  tables  there  were  there :  can't 
tell  particularly  whether  Redmonds  or  M*Gea 
dined  with  deponent  at  the  same  table,  says, 
the  servants  dined  in  the  common  hall  at  a  long 
table  ;  and  deponent  remembers  but  one  table 
there.  S&ys,  the  hall  was  on  the  same  floor 
with  the  parlour  where  the  gentlemen  dined ; 
says,  the  common  hall,  the  parlour  and  the 
kitchen  were  on  one  floor,  to  the  best  of  depo- 
nent's remembrance ;  says,  he  does  not  know 
but  some  dined  in  the  kitchen ;  does  not  think 
he  went  down  stairs  to  the  kitchen. 

John  Scott  sworn. 

Says,  he  was  servant  to  Mr.  Pigott,  who  liv- 
ed withinithree  or  four  miles  of  Dunmaine  about 
SS  or  34  years  ago  (before  Mr.  Annesley,  lord 
Altbam's  sen  was  born)  at  a  place  called  Tyn- 
tern ;  and  deponent  knew  lord  Altham  at  Dun- 
maine about  30  years  ago.  -Says,  deponent  went 
for  England  with  sir  Harry  Pierse's  son,  and  sir 
Harry  followed  in  May,  and  returned  in  July, 
about  28  or  89  years  a^o.  He  was  asked  if 
his  master  was  in  mourning;  says  he  was,  but 
knows  not  on  what  occasion.  Iwys  sir  Harry 
Fierse  married  a  daughter  of  Mrs.  Pigott's. 
Saya,  he  was  sent  several  times  from  Mrs. 
Pigott  to  lord  and  lady  Altham,  with  messages 
and  bow-do-yous,  to  know  how  their  child  did. 
Being  askeil  what  the  reputation  of  the  country 
was,  in  relation  to  my  lord's  having  a  son ; 
says,  it  was  commonly  understood  by  all  the 
neighbourhood,  that  my  lord  Altham  had  a 
son  by  his  lady ;  ssys,  he  has  seen  the  child 
brought  by  the  nurse  to  Mrs.  Pigott. 

[Cross-examined.] 

Knew  the  house  at  Dunmaine  very  well  $ 
says  he  useci  to  go  through  the  yard  to  the 
kitchen.  Being  asked  if  the  kitcben  was  on 
the  same  floor  with  the  partour :  says,  it  is  not ; 
that  it  is  under  the  best  parlour ;  says,  that  de- 
ponent was  born  near  Dunmaine-house,  and 
anew  it.  Says  it  is  about  10  or  IS  steps  going* 
op  to  the  front  of  the  house.  Says,  there  is  a 
httle  parlour  bek>w  stairs  on  the  left-hand,  and 
that  the  other  parlour  is  on  the  right  hand  as 
you  go  in.  Sajrs,  the  common  hall  was  be 
twetn  the  kitehea  and  the  little  parlour.  Being 
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asked  if  the  hall  where  the  ecnraDia  nsad  to 
dine  was  on  the  same  floor  with  the  pftiiour  ? 
lays,  No.  Tbat  when  you  came  ioto  ibe  hoiwe, 
it  was  into  a  lobby  or  eutry,  which  deponent 
belieFe«  was  about  6  or  6  foot  hroad,  and  16 
foot  lous;.  Says,  deponent  was  eerrant  to  ouun- 
lellor  Pi^fif ot ;    and  that  it  is  about  28  or  29 

Jean  a^ideiKment  went  to  EogUnd,  as  near  as 
e  can  guess,  and  continued  in  England  from 
(he  latter  end  of  March  till  the  he^nninn:  of 
July.  Sayt,  sir  Harry  Pierse  was  m  London, 
and  lodged  at  HL  Martin's.  Can't  tell  whe- 
ther queen  Anne  was  lif  ing  or  dead  then.  He 
was  asked,  if  he  ever  was  in  Yorkshire  ?  sayn, 
he  was  not.  baid,  he  landed  at  Parkgate,  tfo- 
ing  to  England,  and  took  shipping  there  at  his 
return  hoine.  He  was  asked,  if  he  took  no- 
lice  of  the  nroclaimiog  of  the  king  7  Sayg,  he 
did  nut.  He  was  aalm,  if  be  coold  tell  whe- 
ther the  rehellioo  of  Preston  was  helbrr  «» 
oAcr  his  going  to  England  ?  Says,  he  cannel 
Idl.  8a V 8,  he  never  was  iu  'Liiirlaiid  hot 
once,  tiiavs  it  was  aHer  his  returu  from 
England,  tLat  brd  and  lady  Aliliann's  chiM 
was  bom.  Says,  he  cannot  tell  upon  what  oo- 
casion  sir  Harry  Pierse  went  to  England. 
Saya  he  cannot  recollect  w  hetfaer  their  ietum 
from  England  was  before  or  after  1713 ;  but 
as  near  as  1m:  can  guess,  it  was  about  S8  or  99 
years  a(;o.  Soys  he  lived  in  Mr.  Piggoi's  fa- 
mily for  7  years  ;  and  that  he  lived  there  abi>ut 
a  year,  or  a  year  and  a  half  before  deponent 
went  to  Ijondon.  Deponent  mentioned  after- 
wards some  gentlemen  with  whom  he  had  lived 
a  servant. 

An  applicatiim  was  then  made  to  tlie  Court 
by  one  of  the  defendant's  counsel,  for  liberty 
to  call  one  3Ir.  Urehan,  sovereign  of  the  town 
of  Ross,  to  view  this  witness.  Brelian  accord- 
ingly appeared,  and  viewed  him,  and  said  he 
knew  him  ;  and  Scott  said  he  aUo  knew  him 
▼ery  well ;  and  then  Brehan  was  ordered  to 
retire.         \ 

Chriifopher  Brown  was  ordered  by  the  Court 
to  be  called  again,  to  be  examined  as  to  the 
aituation  of  the  house  of  Dunmaine,  and  to 
tell  some  of  the  servants'  names. 

Says,  the  house  of  Dunmaine  had  a  front 
and  a  hack  door ;  but  does  not  recollect  whe- 
ther he  wtUt  up  to  the  front  part  of  the  house 
b^  steps  or  not ;  nor  was  he  sure  whetlier  or  no 
the  gentry  dined  in  the  best  parlpur.    Said,  the 

Eariour  he  spoke  of  was  the  room  on  the  left 
and  going  in,  and  that  the  kitchen  was  on  the 
same  floor  with  it.  Savs,  he  remembers  An- 
thony  Dwyer  lived  there  in  the  quality  of  a 
butler.  Believes  one  John  Lambert  was  there, 
and  one  Rolpb  uiider-butUr ;  but  does  not  re* 
member  Owen  Cavenagh  there.  Says,  that 
Martin  Neele  and  Mrs.  Heatli  might  live  there ; 
but  does  not  remember  them.  Believes  bo 
spoke  once  to  Anthony  Dwyer  to  deliver  a 
message.  Says,  that  deponent  Kved  at  Dun- 
maine with  Aaron  Lambert,  esq.  before  lord  Al- 
lliam  hved  at  Dunmaine. 


Joan  Laffan  sworn. 

Saya,  that  she  knew  lord  and  hdy  AUham. 
That  deponent  lived  at  colonel  Dean's  in  the 
year  king  George  came  to  the  crown  ;   after- 
wants  deponent  left  tbat  service,  aud  went  for 
some  time  to  live  with  her  friends,  and  in  the 
year  following  went  into  kH'd  Altbam's  service. 
Says,  it  was  not  a  whole  year  between  the  time 
of  her  living  with  col.  Dean  and  coming  to 
lady  Altbam's  service.     Does  sot  reniensber 
the  moDth  she  came  to  lady  Altham'a,  hot  says, 
it  was  in  the  year  1715 :    and  that  she  was 
there  in  the  atattoo  ef  a  chamber  mak),  and 
was  employed  to  attcrnl  lord  and  lady  Altham'a 
child  (who  was  called  master  James  Aneealmf) 
when  It  cameftom  the  wet-nurse ;  and  that  he 
wan  kept  like  a  noMeBsan^s  ekikl.     That  the 
duM  was  about  three  or  four  montba  oM 
whoa  deponent  eeme  to  the  aervice,   and 
wea  ibont  a  year  and  a  half  in  deponent's  ■ 
care;    that  mj^   laid  and   lady    were   very 
fond  of  the  child,  and  my  ladv  used  to  aeed 
for  htm  up  to  a  morning  and  take  him  into 
tho  bed,  and  generalljr  esUed  him  my  dear. 
That  afterwards  the  ehiU  was  token  from  de- 
ponent and  sent  to  a  pUoe  called  Kinna,  in  the 
county  of  Kildare.    Tbat  deponent  did  not  go 
with  ihc  child,  but  remainedat  Dunmaine ;  tint 
the  butler  (whose  name  waa  Charles  FaeU) 
iras  sent  with  the  dnU.    Says,  that  lord  and 
lady  separated  in  a  very  sngry  manner  on  ac- 
count of  Tom  PaUiser,  (wben  the  child  was 
about  3  years  oM  ;)  and  deponent  was  present 
wben  Tom  PiUiscr's  ear  was  cutoff.  Says, 
that  after  the  separatioo  Udy  Allham  went  from 
Dunmaine  to  Ross,  and  kMlged  there  at  one  cap- 
tain Butler's.  Says,  that  she  was  present  when 
my  lord  and  lady  parted ;  that  she  saw  my 
lady  at  the  door,  with  the  child  in  her  arms ; 
that  my  lord  came  out  of  the  house  in  a  great 
rage,  end  asked  where  his  child  was ;  and  upon 
being  tokl  that  he  was  with  his  mother,  he  r&u 
up  to  her  and  snatched  the  child  out  of  her 
arms:   that  my  lady  begged  very  hard  she 
might  take  the  child  along;  with  her ;  but  that 
my  lord  swore  he  would  not  part  with  his  child 
upon  any  consideration ;  that  my  lady  finding 
she  could  not  prevail,  burst  out  a  crying,  and 
baggeil  she  might  at  least  give  the  child  a  part- 
ing kiss ;  that  mv  k>rd,  with  some  difficulty, 
consented,  and  tneo  my  lady  drove  away  to 
Ross :  that  as  soon  aa  my  lady  was  gone,  my 
lord  gave  the  child  to  deponent  with  a  strict 
chaige  to  deponent  and  to  Mr.  Taylor  not  to 
let  my  lady  have  any  access  to  him :  but  says, 
tbat  notwithstondiiig  these  orders,  some  of  the 
servants  found  meaus  to  carry  the  child  pri- 
vately to  Ross  to  see  my  lady,  which  when  my 
lord  was  told  of  he  flew  into  a  very  great  pas- 
sion.   Says  that  the  child  was  carried  to  Roas, 
without  deponent's  privity,  for  that  sometimes 
deponent  used  to  go  to  Waterford  to  see  a  bro- 
ther of  her's  who  lived  there,  and  some  other 
friends ;  and  in  her  absence  some  of  my  lord's 
servanu,  for  the  lucre  (aa  she  believes)  of  get- 
ting a  piece  o(  money  from  my  lady  Akhara, 
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took  those  opportunities  to  carry  the  ehild  to 
New  Ross.  Savs,  that  the  Ohristroas  eve, 
afler  the  separatloD,  the  present  earl  of  Angle - 
aea,  who  wa»  then  eaptain  Annesley,  was  at 
Dunmaine  house,  and  not  seeing  the  child,  said 
to  deponent,  Where  is  Jemmy,  or  where  is 
my  brother's  child  ?  How  did  his  mother  he- 
hare  at  parthig  with  him  ?  To  which  deponent 
answereil,  that  my  lady  had  bocfged  of  my  lord 
▼ery  hard  to  have  the  child  with  her ;  where- 
upon the  present  earl  made  use  of  an  extraor- 
dinary oatu,  and  said,  That  he  wished  his  bro- 
ther bad  kept  none  of  the  breed  ;  and  that  wlien 
he  turned  away  the  mother,  he  should  have 
packed  off  the  child,  and  sent  them  both  to  the 

il 1.    Says,  that  she  is  of  a  good  family, 

and  would  not  have  waited  on  the  cuild,  if  she 
bad  belie?ed  him  tb  be  a  bastard. 

[Cross-examined.] 

Says,  great  notice  was  taken  of  the  child  both 
by  my  md  and  lady.  Says,  she  saw  the  child 
immediately  after  she  came  into  the  service. 
That  sweet  whev  and  broth  were  made  every 
day  at  m  v  lord's  honse  for  Joan  Landy  the  nurse, 
and  fresn  meat  constantly  sent  to  her  house, 
which  was  about  a  quarter  of  a  mile  from  the 
Itouse  of  Dunmaine,  and  the  nurse  was  charged 
not  to  eat  greens  or  salt  meat.  Says,  that  my 
lady  herself  would  go  sometimes  m  the  even- 
ing to  the  nurse's  and  carry  the  child  home. 
Says,  lord  Donneraile  was  at  Dunmaine  about  a 
month  when  deponent  had  the  care  of  the  child, 
and  took  delight  in  playin^f  with  him,  and  once 
drew  out  a  handful  ofgold  that  the  child  might 
take  his  choice  of  some  of  the  pieces.  Says, 
•he  is  particular  as  to  my  lord  Donneraile's 
being  at  Dunmaine,  becauj^e  she  particularly 
remembers  his  running*  footman's  running  a 
race  for  six  guineas;  says,  lord  Donneraile 
when  he  went  away,  took  shipping  at  Bally - 
hack  (a  sea-port  near  Dunmaine.) 

Says,  that  the  child  was  always  or  generally 
shewn  to  the  company  that  came  to  Dunmaine 
house.  Deponent  was  asked,  if  Mrs.  Giffard 
(captain  Giffard's  wife)  visited  lady  Altham? 
Says,  that  as  near  as  she  can  gticsH,  deponent 
saw  her  three  or  four  times  there,  but  that  she 
Was  not  so  grand  a  woman  as  to  be  intimate 
with  my  lady;  docs  not  know  whether  Mrs. 
Giffard  saw  the  child  at  Dunmaine,  the  time  of 
her  coming  there  being  much  out  of  deponent's 
memory.  Believes  Mrs.  Giffard  lived  abont  a 
mile  from  Dunmaine ;  and  might  visit  my  lady 
before  the  child  was  under  deponent's  care; 
■ays,  that  Mrs.  GiffanI  did  not  visit  Dunmaine 
after  the  separation.  Says,  that  the  child  was 
kept  very  6ne,  and  was  generally  dressed  with 
a  scarlet  velvet  hat,  white  feather  and  laced 
cloak  when  he  used' to  be  shewn  to  comp|any» 
and  had  cambric  and  hoUand  things  of  all  kinds. 
Says,  that  one  Nancy  Butler  was  laundry- 
maid.  Being  asked,  if  Mrs.  Giffard  dined  with 
my  lord  and  lady  when  she  came  there?  Says, 
alie  l)elieves  that  she  did.  She  was  asked,  if 
Mrs.  Lambert  visited  my  lady  i  Says;  she  did 
ifery  frequently,  and  that  Mrs.  Pigottand  Mrs. 
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Butler  did  alto  frequently  visit  there.  She  was 
asked,  if  the  child  was  shewn  to  Mrs.  I^ambertf 
Says,  it  was  ofVen  shewn  to  her,  and  that  the 
wet-nurse,  or  dry-nurse,  were  the  persons  who 
shewed  the  child  to  the  gentlemen  and  ladiei 
that  visited  there.  She  was  asked,  if  she  knew 
colonel  Palliser ;  says,  she  has  never  seen  himf 
but  once ;  says,  she  wishes  his  son  Tom  Palli- 
ser never  had  been  at  Dunmaine,  for  then  the 
accident  of  the  separation  had  never  happened. 
Says,  she  remembers  that  the  day  his  ear  wa4 
cut  off,  sh^  had  the  child  in  her  hand,  and  the 
cliild  shewed  de|>onent  some  of  the  blood  which 
had  faNen  from  Palliser's  ear  on  the  ground  ; 
says,  he  shewed  it  her  by  (Mnnting  his  finger 
to  the  ground  where  some  drops  of  bldttl  were. 
She  was  asked,  if  Mr.  Thomas  Palliser  saw  thai 
child  ?  Says,  he  did.  Says,  that  the  occasion 
of  my  lord^i  cutting  off  Mr.  Palliser's  ear,  was, 
that  some  of  the  family  had  made  my  lord 
jealous  of  him,  and  contrived  that  morning  to 
get  him  into  mv  lady'a  chamber  when  she  was 
in  bed  and  asleep,  and  then  they  brought  my 
locd,  who  being  by  this  stratagem  confirmed  in 
his  suspicions,  ordered  Tom  Palliser  to  be  drag* 
ged  out  of  my  lady's  bed-chamber  by  the  ser- 
vants, and  with  a  sword  was  going  to  run  him 
through  the  body ;  but  the  Mrvants  interposed, 
and  Mgged  my  lord  not  to  take  away  his  life., 
and  only  to  cut  off  his  nose  or  one  of  his  ears ; 
and  accordingly  the  huntsman  was  ordered  Xq 
cut  off  his  ear,  which  he  did  in  the  room  next 
the  yellow-room.  Says,  the  servants  kicked 
him  down  stairs,  and  turned  him  out  of  the 
gate,  and  that  this  happened  on  a  Sunday 
morning;  that  my  lady  left  the  house  of  Don« 
maine  the  same  day,  and  went  to  Ross.  Dejio- 
nent  was  then  asked,  if  colonel  Lof\us  visited 
there?  savs,  she  does  not  remember  he  did. 
Slie  was  then  asked  about  the  servants,  if  she 
knew  Anthony  Dwyer  ?  Says,  she  did  ;  hai^ 
heard  that  he  was  a  poor  lad,  and  that  my  lord 
first  took  him  as  a  page.  She  was  asked  if 
she  knew  Charles  Meagher  ?  Says,  she  did, 
and  that  he  was  the  butler.  She  was  asked  if 
she  knew  one  Rolph  a  butler  there  ?  Says,  he 
was  not  there  in  deponent's  time.  Does  not 
remember  Owen  Oavanagh ;  says,  she  knew 
Mrs.  Heath,  my  lady'a  woman,  and  Martin 
Ntefe  a  smith  that  lived  there.  Says,  she  re- 
members V«'illiam  Elmes,  who  lived  within  two 
miles  of  Dunmaine,  and  that  he  was  a  farmer  ; 
but  never  saw  him  at  Dunmaine  house,  nor  any 
of  his  family.  Says  my  lord  visited  at  Mr. 
Houghton's.  Being  asked,  if  she  ever  was  in 
England;  says,  she  was,  beder  than  a  year 
and  a  half  ago  ;  that  she  went  therc^last  25th 
of  March  was  twelvemonth.  She  was  asked, 
if  she  knew  William  Henderson,  a  (Quaker ; 
says  she  does,  and  that  she  saw  him  at  Water - 
ford,  before  she  went  to  England.  She  was 
asked,  if  she  went  to  his  house  in  London  ; 
says  she  dirf.  She  was  asked  where  it  was  she 
took  shipping ;  says,  at  Ballyhack.  Where  it 
was  she  landed;  says,  at  Bristol.  She  was 
asked,  how  she  became  acquainted  with  Hen- 
derson; aays,  that  being  at  Waterford,  he  ient 
4F 
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ber  a  niessas^,  haviog  beinl  (at  the  beliefct) 
thai  sbe  bad  bveil  io  lord  and  lady  Alibam's 
service ;  tliat  tbereupon  sbe  went  to  him,  aod 
be  asked  deponent,  it'  she  knew  of  any  child 
that  lord  and  lady  Altbam  had  ?  thai  abe  an- 
swered him,  she  did  know  ol'  their  having  a  son 
called  James,  but  (added  deponent)  what  signi- 
fies that  now  ?  he  was  long  since  transported, 
and  I  helieve  be  is  dead.  To  which  Henderson 
replied,  that  he  was  not  dead,  that  be  was  very 
well,  and  then  in   London.    SSays,  that  one 

Bridget  Howlet,  Joan  Laudy,  and 

Nowlau,  went  in  the  same  ship  with  deponent. 
Sbe  was  asked  if  she  made  any  afEdavit  before 
Ur.  Robert  Snow  of  AVatertiird?  Says,  she 
never  did,*aud  that  be  ne«er  took  any  thing  in 
writing  from  ber  in  relation  to  the  child ;  but 
says,  she  was  sworn  before  a  roaster  of  Chan- 
cery iu  London,  and  examined  there.  Says, 
that  the  chief  of  ber  business  to  England  was 
to  see  her  nephews,  who  were  sailors  on  boanl 
some  of  the  king's  ships,  expecting  to  get  some 
money  from  them,  and  that  sbe  did  not  go  on 
account  of  Mr.  Annesley.  Says,  sbe  never 
received  a  penny  for  giving  ber  evidence; 
says,  Uiat  Joan  Landy,  Bridget  Howlet,  and 
deponent  went  from  Bristol  to  London  with 
Henderson  (whom  tbev  met  at  Bristol)  in  a 
coach  and  four ;  says,  sue  paid  a  crown  for  ber 
passage  to  Bristol,  and  a  pistole  for  ber  coach 
hire  to  London,  all  of  ber  own  proper  money. 
Believes  Henderson  psid  for  the  rest  of  the 
company,  and  that  be  paid  all  the  bills  and  ez- 
pences  on  the  road  to  London.  Says,  sbe 
would  have  };one  to  London,  if  Henderson  bad 
not  applied  to  her ;  says,  that  Henderson  took 
lodgiuiis  (in  the  same  street  where  be  lives)  for 
Joan  Laudy,  Bridget  Howlet  and  deponent, 
and  believes  that  he  paid  for  them;  says  Hen- 
derson told  deponent,  that  if  she  would  live 
vith  him,  he  would  give  ber  as  good  wages  as 
any  in  Ireland  ;  that  accordingly  deponent 
hired  with  him  as  a  servant  for  about  a  year. 
Says,  that  one  Mr.  Patcrson  an  attorney,  and 
Mr.  M'Kercher  spoke  to  ber  in  London  about 
the  present  affair. 

[Mr.  Baron  Mounteney  said,  he  knew  Mr. 
Ptiierson,  and  gave  him  a  good  character.] 

Deponent  was  asked,  if  Joan  Landy  lived 
any  time  at  Henderson's?  Says,  she  did 
as  kitchen  maid.  She  was  asked  what  con- 
dition Joan  Landy 's  house  was  in  at  tlic 
time  of  her  uursiug  of  the  child  ?  Says,  it 
was  put  into  ti^lit  comfortable  order,  'tit  to 
receive  my  lurd  and  lady's  child ;  says,  that  the 
child's  fiue  clothes  were  always  kept  at  the 
great  house  of  Dunmaine,  to  dress  him  in 
when  company  came  to  my  lord's  Says,  that 
atler  deponent  left  my  lord's  service,  she  went 
to  Kinna,  in  the  county  of  Kildare,  to  get  her 
wa«res  trom  my  lord,  and  there  ab«  saw  tlie 
child,  which  was  then  about  four  years  old,  in 
the  care  of  one  Mrs.  Mary,  and  says  it  was  the 
same  child  thai  had  been  under  depoaeoi's  care 
at  Dunmaine;  says,  that  Joan  Laudy  had  a 
child  of  ber  own,  wliicb  was  nursed  by  her  sister 


when  sbe  was  taken  to  nurse  Mr.  Annesley,- 
nnd  sa^s,  they  called  the  nurse's  child  Jamea 
Landy ;  sa^  s)  she  heard  many  years  ago  that  be 
was  dead  ;  sayK,  that  it  was  reported  that  Joan 
Landy  was  married  to  a  sailor,  and  that  tba 
chihl  was  his,  and  thai  be  was  gone  abroad  ; 
and  aUerwards  it  was  said  to  be  my  tord's  child  ; 
hut  says,  that  my  lady  never  beard  of  my  lord's 
Iffing  the  father,  till  after  sbe  bad  parted  from 
him.  Believes,  that  if  my  lady  bad  known  it 
before,  she  would  never  have  admitted  Joaa 
Landy  to  nurse  ber  child.  Being  asked,  if 
she  bad  ever  seen  father  Downs  at  Dunmaina 
house  f  says,  she  has.  Sbe  was  asked  as  Us 
ber  religion ;  saySj  she  is  a  Roman. 

Thotnas  Brooks  sworn. 

Says,  he  is  a  piece  of  a  snrgeon,  and  is  about 
•la  years  old,  and  that  he  lives  near  Farree  in 
the  county  of  Wexford,  between  Ross  and 
Wexford,  within  three  miles  of  Dunmsine: 
says,  thai  about  twenty-eight  or  twenty -nina 
years  ago,  a  messenger  came  from  lord  Altbam 
to  deponent's  father's  bouse  (who  was  a  farmer) 
to  fetch  deponent,  in  great  baste  to  my  lord's 
house.  Cannot  recollect  particularly  the  time 
of  the  year,  but  to  the  btrst  of  deponent's  know- 
ledge It  was  in  the  spring,  for  tlie  boughs  of 
the  trees  were  green,  aud  it  was  in  the  evening, 
and  light  enough  for  de|)oncnt  to  do  his  busi- 
ness ;  says,  tlMt  when  deponent  came  to  Dun- 
maine be  saw  Mrs.  Shiels  of  Ross  (the  midwife) 
with  whom  de|)onent  was  acquainted,  and  sha 
shewed  deponent  the  way  into  lady  Altbam 'a 
bed-chamber,  and  deponent  was  ordered  to 
breath  a  vein  er  to  bleed  my  lady,  which  de* 
ponent  accordingly  did.  He  was  asked  bovr 
he  knew  she  was  lady  Altbam  :  says,  she  was 
railed  my  lady  ;  that  sbe  was  sitting  in  ber 
bed,  and  as  deponent  supposed  very  imwell, 
for  she  cried,  O  my  God !  several  times.  That 
immediately  aflcr  deponent  had  done  his  duty 
of  bleeding  her,  he  quitted  the  room  and  was 
shewed  into  another,  where  deponent  got  meat 
and  drink,  and  refreshed  himself:  says,  thai 
deponent  staid  in  the  house  a  good  part  of  the 
night ;  and  that  some  time  aller  deponent  had 
est  and  drank,  Mrs.  Shiels  came  down  to  the 
room  smiling,  and  said,  the  lady  was  delivered 
of  a  Bne  boy.  He  was  asked,  if  bekneir 
Mrs.  Heath  at  Dunmaine;  says,  be  did  not, 
and  thai  he  bad  no  business  to  take  notice  who 
was  in  the  bouse  when  he  went  on  such  occa- 
sions. Says,  that  the  messenger  came  for  de- 
ponent to  his  father's  bouse,  and  desired  him 
to  go  to  my  lord's  house  at  Dunmaine ;  but  did 
not  say  on  what  account  be  was  wanted  there, 

[Cross-examined.] 

Says,  be  went  up  one  pair  of  stairs  to  my 
lady's  room.  Says,  be  saw  the  servants  go  to 
anJi  fro,  but  did  not  see  my  lord,  and  was  not 
paid.  Says,  that  he  went  into  the  bouse 
streetways.  Says,  that  be  knew  one  Redmondi 
asertani  in  the  house.  Says,  it  was  a  boj 
that  wore  a  livery  that  came  for  deponent. 
Being  asked|  if  it  was  usual  to  bleed  womca  iu . 
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labour ;  Myi*  be  was  not  told  she  wav  in  la* 
boar ;  and  that  be  did  not  see  any  si^nsofla- 
hour  about  ber.  Says,  he  staid  a  i;ood  part  of 
the  night  in  Donroaine  house.  Says,  he  bled 
my  lady  in  the  arm,  hut  cannot  tell  which  arm. 
Says  she  asked  deponent  no  questions;  that 
she  reached  ont  her  hand  hy  Mrs.  Shie-s's  direc- 
tions, who  held  the  pewter-plate,  in  which  the 
blood  was  receired.  He  was  asked,  how  many 
ounces  of  blood  were  taken  from  my  lady  ;  says, 
he  cannot  tell  the  quantity,  for  he  bled  by 
^ess ;  that  the  midwife  bid  him  not  take  much 
bk>od.  Says,  he  cannot  tell  what  hour  the  boy 
came  for  deponent.  Says,  hebroun^ht  no  hor^e 
for  deponent,  but  deponent  {^t  one  for  himself, 
and  rode  hard,  because  the  boy  told  him  he  was 
wanted  in  great  haste.  He  was  asked,  if  the 
}ady  was  dressed  ;  says  he  took  no  notice  whe- 
ther she  was  dressed  or  not.  The  bed-clothes 
came  up  to  about  her  middle,  she  had  a  gown 
on,  and  was  sitting  in  the  bed,  and  there  were 
three  or  foiir  people  in  the  room. 

He  was  asked,  if  Sutton  the  surgeon  was  in 
Ross  at  that  time ;  says,  he  cannot  tell.  He 
was  asked  if  lady  Altham  was  a  fair  woman ; 
says,  her  person  is  greatly  ont  of  his  knowledge, 
for  be  did  not  take  mocb  notice  of  her,  but  says, 
she  was  not  fair.  Says,  deponent  had  bled  some 
of  the  serrants  bemrc.  Says,  he  does  not 
know  whether  he  had  heard  of  the  queen's 
death  before  that  time  or  not.  Says,  he  never 
beard  any  lady  called  lady  Altham  but  one ; 
has  seen  her  before  and  after  that  time,  but 
cannot  tell  how  long  before,  for  he  never  book- 
ed it.  Says,  be  does  not  know  but  he  saw  her 
more  than  once  before  he  bled  her.  He  was 
asked,  how  he  came  to  know  she  was  laily  Al- 
tham ;  says,  she  was  called  so.  Says,  he  has 
been  in  all  about  three  times  at  Donmatne 
house.  Says,  he  bletl  many  people  before  he 
bled  lady  Altham ;  that  he  is  now  about  forty- 
eieht  or  forty- nine  years  old,  and  has  prac- 
tised  surgery  aliout  twenty  years ;  but  says  he 
knew  how  to  bleed  when  he  bleil  my  lady  Al- 
tham ;  that  he  learned  to  bleed  of  one  Graham 
(who  liTed  in  the  Queen's  county)  but  did  not 
■erre  his  time  to  him.  Says,  he  does  not  know 
what  age  he  was  af,  when  he  was  taught  to 
bleed,  but  when  he  bled  lady  Altham,  he  was 
near  his  manhood.  Being  asked  if  he  remem- 
bers all  the  persons  whom  he  bled  twenty 
years  ago ;  says,  he  does  not.  Being  asked 
if  he  ever  bled  any  other  woman  in  labour ; 
says,  he  bled  madam  Sutton  when  she  was  in 
labour.  Says,  he  received  a  summons  about  a 
fortnight  ago,  to  give  his  evidence  in  this 
cause.    Says  he  does  not  understand  anatomy. 

Mr.  Lawrence  Misset  sworn. 

Says,  he  knew  lord  Altham,  when  be  lived 
at  Kmoay  in  the  county  of  Kildare,  about  two 
miles  ancf  a  half  from  the  place  where  deponent 
lives;  says,  deponent,  when  about  17  or  18 
years  old,  went  to  school  to  a  place  called  Dow- 
aings-town,  and  that  tbena  was  a  boy  then 
went  to  the  same  school,  whom  the  tcholara 
called  lord  Altham'i  «»•*    DtponeBt  tlunlui 


the  child  conld  tiot  be  less  than  six  years  old, 
and  says  be  continued  about  a  month  there; 
says,  the  school- master's  name  was  Bryan 
Connor  ;  that  heitig  a  Papist  he  was  |>prse- 
cuted  by  a  Protestant  school- master  in  the 
neighbourhood,  wtto  wanted  to  banish  tiim  from 
those  parts ;  that  some  of  the  neigl/bours  bemg 
concerned  that  the  poor  man,  who  had  lived  ao 
long  among  them,  should  be  banished  or  dis- 
turbed, requested  my  lord  to  take  him  under  his 
protection.  And  de{»oneut  says,  that  having 
bad  the  honour  to  bunt  sometimes  with  my* 
loni,  he  took  the  opportunity  to  siieak  to  his 
lonlship  about  it ;  to  which  my  lord  answered, 
that  he  had  been  spoke  to  on  fconnor's  behalf, 
and  intended  to  send  his  son  to  school  to  him, 
which,  be  believed,  would  binder  the  other 
school- master  from  disturbing  him  ;  that  ac- 
cordingly, at  the  request  of  the  neighbonr- 
ing  farmers,  my  lord  sent  his  sou  to  Cou-^ 
nor's  school :  says,  he  cannot  remember  the 
year  that  this  happened  ;  believes  it  might  b« 
some  short  time  after  my  lord  came  to  live  at 
Kinnay,  but  does  not  know  either  when  my 
lord  came  to  Kinnay,  or  when  he  went  away. 
But  thinks  he  knew  his  lordship  there  a  year 
and  a  half;  that  deponent  is  abont  42  or  49 
years  old ;  says,  that  lord  Altham  continued  tA 
liLinnay  after  his  son  came  to  Connor's  school. 
Being  asked  where  the  child  dieted  and  k>dged, 
says,  he  does  not  know,  bnt  from  hearsay,  be- 
lieves it  was  near  Kinnay ;  says,  he  does  tMH 
remember  the  boy*s  being  attended  with  a  pag« 
or  a  footman,  but  says,  lord  Altham  used  fre- 
quently to  call  for  him  himself  at  the  school. 
Says,  deponent  generally  called  the  boy  young 
lord  Altham,  but  did  not  know  how  he  was 
called  by  bis  father ;  says,  he  saw  him  at  Kin- 
nay after  he  had  quitted  Connor's  school ; 
says,  that  deponent  and  {Mr.  Connor  the 
school  -master  used,  on  Saturdays,  to  go  a  fish- 
ing near  my  lord  Altham's  house  at  Kinnay, 
and  my  lord  met  deponent  and  Connor  twice  or 
thrice  at  the  river  a-fishing,  and  invited  them 
into  his  house,  where  deponent  saw  the  boy  ; 
that  lord  Altham  brought  him  into  their  com- 
pany, and  introduced  him  as  his  sou ;  but  de- 
ponent could  not  distinguish,  at  the  years  de- 
ponent was  then  of,  whether  it  was  as  his  law- 
ful or  unlawful  son  ;  but  remembers  that  lord 
Altham  once  said  to  deponent,  Lally,  1  hope 
you  will  see  this  boy  earl  of  Anglesea ;  and  de- 
ponent says,  he  was  reputed  in  the  neighbour- 
hood where  be  lived  to  be  lord  Altham's  son. 

[Cross-examined.] 

Says,  he  has  heard  that  Mr.  Annesley  was  a 
son  got  of  my  lady  when  she  was  away 
from  my  lonl — Mr.  Annesley  being  shewn 
to  deponent  on  his  examination  in  Court,  to 
know   if  he    could   say  he   was   the   same 

Eerson  be  saw  at  Kinnay,  deponent  said, 
e  coold  not  say  he  was  the  identical  person, 
it  being  so  long  ago.  Being  asked  how  the 
child  was  tladat  school ;  says,  he  had  a  laoed 
hat;  and  was  in  a  coat  and  breeches,  and  depo- 
ntDltakm  him  to  ntvt  been  ng  less  Uuin  tjs 
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years  old.  Deponent  beioj^  aiktd  what  liU 
own  oge  wii  at  that  time ;  says,  he  belie? es 
be  was  about  16  years  old,  for  that  by  the  re- 

Sutaiion  of  his  family,  be  was  43  years  old  last 
uly,  and  deponent  bas  been  married  13  years 
last  Auril.  Beingf  asked  if  he  was  at  Connor's 
achooi  in  tbe  8outb-.Sea  year ;  says,  he  re- 
members to  bare  beard  of  tbe  Soutb-8ea  year, 
but  does  not  think  he  was  at  Connor's  school 
then  ;  caonot  say  bow  near  it  was  to  tbe  time 
of  the  rebellion  of  Preston  orthe  death  of  queeu 
Anne ;  but  says,  tbat  by  computation  be  must 
then  ha«e  lieen  about  17  years  old  v  says,  he  went 
to  other  schools  besides  Connor's  school.  Beini; 
asked  if  he  might  not  be  SO  years  old  at  tbat 
time;  says,  he  does  not  think  be  was:  ro- 
members  he  was  grown  up.  Ue  was  asKed  if 
lord  Altbam  was  free  and  familiar  with  the 
boys  who  bunted  with  him ;  says  be  was.  De- 
ponent was  then  asked  again,  whether  he  was 
16,  17, 18,  or  19  ^ears  oM  at  tbat  time ;  says, 
be  cannot  be  certain  whether  be  was  16  or  17 
years  old ;  says,  he  went  to  France  in  17$3 ; 
that  atler  leavmg  Connor's  school,  be  went  to  a 
school  at  a  place  called  Nauss  to  learn  tbe 
mathematics,  and  that  he  did  not  go  to  Frauce 
till  some  time  after  his  leaving  tbat  school. 
Deponent  was  again  desired  to  ascertain  the 
time  of  his  own  age  when  he  saw  the  ohild  al 
Kinnay  ;  says,  be  wouUI  willingly  do  it  if  he 
could,  but  that  it  is  a  kmg  time  ago,  and  there- 
fore he  conid  not  be  nact ;  but  says,  he  is 
suifB  he  must  ha? e  been  15  years  old  at  least, 
because  be  conld  wade  through  the  river. 

James  Walsh  sworn. 

Says,  he  knew  tord  and  lady  Altham,  and 
knows  tbat  lady  AKham  bad  a  child ;  says, 
there  was  some  dispute  between  tliem  whiob 
caused  a  separation  ;  and  thereupon  lady  Al- 
tham parted  from  Dunmame,  and  catne  to  lodge 
at  tbe  house  of  Mr.  Butler,  (wbo  was  depo- 
nent's stepfather)  at  New  Ross,  in  tbe  county 
of  Wexford ;  says,  tbat  be  saw  her  the  day  sbe 
came  there,  and  tbat  sbe  was  in  very  great 
trouble  and  affliction,  and  shed  abaodanceof 
tears ;  that  sbe  comp^uled  lord  Altham  liad 
iiseil  lier  so  ill,  tbat,  if  it  were  not  for  two  con- 
siderations, tbe  cruel  treatment  sbe  bad  met 
with  would  break  her  heart.  Deponent  being 
asked  whether  he  knew  what  these  conside- 
rations were,  says,  that  my  lady  said,  one  of 
them  was,  tbat  she  had  a  tender,  indolgent, 
and  best  of  fathers,  (the  duke  of  Bockiogbam) 
and  tbe  other,  tbat  she  had  a  promising  young 
son,  who,  sbe  hoped  in  God,  would  be  a  com- 
ibrt  and  support  to  her  in  her  old  days. 

[Cross-  examined.] 

Being  asked  if  he  ever  saw  tbat  son ;  nya 
lie  cannot  say  he  e? er  saw  bim.  Says,  this 
conreisation  was  i^ot  27  yean  ago,  and 
passed  in  the  presence  of  deponent's  stepfatbet , 
and  mother.  Saya,  tbe  day  lady  Akham  itd 
Dunmaine  she  came  to  Rciss,  and  it  .was  on  a 
Hunday,  and  deponent  saw  her  ladyship  that 
day  couiing  up  to  Mr.  BatWr't  bouse)  sayi. 


be  had  beard  before  tbat  time,  that  my  lord 
bad  a  child,  and  that  be  was  nursed  at  Dun* 
maine  i  says,  be  bas  been  told  that  tbe  child 
was  brought  to  Ross  to  see  his  mother,  my 
lady  Altham.  and  deponent  codsputes  tha 
child  was  then  about  two  or  three  years  old  ; 
says,  he  does  not  know  Joaa  Landy ;  says* 
lad  V  Altham  came  to  Ross  in  a  chaise  or  chair, 
and  to  the  best  of  deponent's  remembrance,  it 
was  drawn  by  one  horse;  and  fancies  her 
waiting- maid,  Mrs.  Heath,  came  akmg  witk 
her ;  says,  it  waa  before  dinner  my  lady  bad 
the  belbre- mentioned  coBfersation  with  de» 
pooent,  and  that  my  lady  dined  with  deponent'a 
step-fatber  and  mother,  and  deponent's  then 
wife;  says,  be  saw  hidy  Altbam  at  Roas  afc 
that  bouse  ? cry  often  after  tbat  day ;  says, 
he  took  lady  Altbam  to  be  the  duke  of  Buck- 
ingham's daughter ;  for  deponent's  slep-iiitber 
bating  a  suit  of  law  in  England,  mentioned  it 
one  day  to  my  lady,  and  desired  her  interest 
with  the  duke  of  Buckmgham,  who,  be  said, 
might  befriend  bim  in  it. 

Mr.  James  Cavenagh  sworn. 

Says,  be  was  acquainted  with  tbe  lata  lord 
Altbam,  when  he  li? ed  at  a  place  called  Car- 
rickdutf,  in  the  year  1731  or  17911,  or  there- 
abouts, and  was  bis  neighbour  tliere,  about  a 
yrar  and  a  half,  or  two  years.  Says,  lord  Al- 
tham had  with  him  a  child  wbo  was  deemed  bia 
only  son  ;  that  the  child  lit  ed  in  tbe  honse  with 
his  father,  and  deponent  often  saw  him  there,  ha 
generally  fisiting  my  lord  onoe  or  twice  a 
week;  says,  he  always  obserted  bim  lery 
fond  and  respectful  of  the  child,  as  a  parent 
should  be ;  said,  he  nercr  beard  my  brd  say 
wbo  was  tbe  child's  mother ;  but  ne? er  bad 
any  doubt  of  his  being  legitimate,  or  ever  ao 
much  as  beard  that  be  waa  illegitimate  till 
lately.  Deponent  particularly  remend>era,  that 
one  day  my  lord,  the  ehikl,  and  Ibia  depo- 
nent were  walking  in  my  lord's  iBfarden  at 
Carrickdnff,  and  deponent  taking  notice  of  the 
young  gentleman,  said.  My  lord,  master  ia 
grown  a  fine  sprightly  boy  ;  1  hope  your  lord- 
ship takes  ^ood  care  of  his  education  ;  to  which 
my  lord  saul,  that  be  bad  a  tutor  ia  the  bo«isa 
to  instruct  him,  and  declared  to  deponent,  that 
if  tbat  boy  bf  ed,  be  wouki  one  day  or  other  ba 
earl  of  Anglesea.  Deponent  says,  be  then 
took  the  child  to  be  eight  or  nine  years  old  ; 
says,  my  lord  usually  carried  bis  son  abroad 
with  him,  to  viait  tbe  neigbboors,  and  brought 
him  to  deponent's  bouse  particularly,  and  tha 
cliild  waa  by  e? ery  body  tbatU? ed  in  the  neigh- 
bourhood treated  and  deemed  aa  lord  Altham'a 
lawful  son.  Deponent  nerer  saw  the  child 
after  he  Idft  CarrickdufT,  to  the  best  of  his  re- 
membrance. 

[Cross-examined.] 

Says,  he  does  not  know  when  lord  Altbam 
parted  from  his  lady,  and  nerer  heard  him  talk 
aboot  the  diild's  Mstber  at  all ;  says,  be  b»> 
came  aoqnaintad  f^hb  my  brd  at  Carriekdnff, 
bat  caanot  Idl  vbetbor  tbii  msm  bcfon  or  after 
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the  Sooth  Sea  year ;  eayi,  be  Tiiitad  mjr  lord 
as  a  gentleman  $  nyty  my  lord  likewise  Tinted 
Mr.  Charles  Byrne  and  Mr.  Bridgera,  wbo 
liretl  in  the  neighbonrbood,  and  one  Mr.  De* 
renzy«  Dejfoneut  says,  he  often  saw  my  lord 
anil  tlie  bojr  go  about  pablicly  together,  and  has 
seen  the  chiia  with  him  at  |iublic  meetings. 

Jamet  Dempti/  sworn. 

Says,  be  knew  lord  Altham  at  Carriekdoff,  in 
the  year  17S1,  and  that  my  lord  bad  a  ton } 
says,  the  occasion  of  his  knowing  it  was  aa  fol- 
lows :  one  Air.  Thomas  Owens  came  to  depo* 
ncnt,  and  proposed  to  him  the  taking  care  of  his 
lordship's  son,  in  quality  of  a  tutor,  for  which 
deponent  was  to  hate  eight  pounds  a  year; 
that  deponent  agree<l  to  the  proposal,  and  ac- 
cordingly went  and  instructed  the  child  at  ray 
lord's  bouse  at  Carrickduff  for  about  half  a 
year ;  but  deponent  finding  by  the  neigbbottrs, 
that  it  would  be  more  adtantaffeous  for  depo- 
nent to  teach  the  child  abroad,  on  aceonnt  of 
teaching  the  neighbours' children ;  dopeoeot 
applie<l  to  bis  lordship  for  leave  to  teach  his  son 
abroad,  to  which  his  lordship  agreed,  and  the 
child  was  attended  to  the  public  school,  bv  one 
of  his  lordship's  servants;  says,  the  child  con* 
tinued  under  deponent's  care  for  near  two  years; 
says,  the  people  called  the  child  the  young 
lord,  and  that  my  lord  acknowledged  him  to  be 
bis  son  s  says,  the  youug  gentleman  was  kept 
in  decent  apparel ;  that  he  had  a  fustian  coat 
when  at  school,  and  a  coat  of  scarlet  dolh  on 
holy  days  and  state  days ;  says,  that  deponent 
uught  him  to  read  Engliab,  and  that  the  child 
was  then  about  seven  years  old;  says,  thai 
about  a  year  ago,  as  Mr.  Anoealey  (the  lessor 
of  the  plaintiff)  was  returning  from  the  county 
of  Wexford  to  Dublin,  in  company  with  Mr. 
M*Kercber,  one  Mr.  Mark  Owens,  and  other 
gentlemen,  Uiey  called  at  {lacket'a  Town  in 
the  county  of  Catberlougb,  near  which  place 
deponent  lives,  and  deponent  happened  to  be  in 
the  next  room  to  them  in  the  inn,  where  they 
put  up ;  and  deponent  was  sent  for  into  their 
company,  and  when  deponent  came  into  the 
room,  he  was  desired  to  look  about  the  com* 
pany,  to  see  if  he  knew  any  of  them ;  says,  he 
jircsently  knew  Mr.  Jaaseo  Annesleyy  and 
pointed  to  him ;  and  said.  This  is  James  ikn- 
nesley  (k>rd  Altbam's  son)  if  he  be  liiing,  whe 
was  under  my  care  fbr  some  tioM ;  whereupon 
Mr.  Annesley  kissed  deponent,  and  asked  him 
whether  he  had  heard  of  his  being  in  the  king- 
dom ;  to  which  deponent  replied,  that  be  had 
not ;  says,  Mr.  Annesley  mentioned  to  him 
what  great  hardships  he  had  undeffon*  since 
he  was  under  depenent'a  care,  hot  deponent  can- 
not remember  what  partiouhir  baidsbipa  be 
raeniioned  ;  says,  he  never  saw  him  since  the 
time  he  was  at  Carrickduff  before  that  day,  nor 
was  deponent  informed  before  that  tioMs  of  bin 
being  in  the  kingdom :  aays,  lord  Altham  re* 
commended  him  lo  depenent'a  care  ae  baa  son  ; 
sajrs,  be  has  heard  Mr.  Annesley  was  tran^ 
ported  aboot  15  years  age  e«t  of  the  city  of 
iMdns;  eey ai depo»e1  iaft  Carriefcittg beiww 


kwd  Altham  left  it.-^The  depooeol  waa  de- 
sired to  look  about  in  eonrt  and  try  whether  be 
could  see  the  person  whom  he  said  te  be  lord 
AHbam'a  eon,  and  to  whom  he  was  tutor  ; 
wherenpon  (after  looking  about)  he  pointed  In 
Mr.  James  Annesley,  and  aaid,  be  was  the  " 
very  person  to  whom  be  was  tutor,  and  the 
same  person  be  saw  in  Hacket's  Town  afore- 
said, m  company  with  Mr.  M*Kercher  and 
others. 

[Croas-examined.] 

Says,  he  saw  Mr.  Annealey  at  Cnlien's,  an 
innkeeper  at  Hacket's  Town,  and  that  no  per- 
son desired  him  to  go  lo  the  honse,  but  deponent 
went  to  eat  a  steak  of  beef  for  breakfast,  and . 
knew  not  of  Mr.  Atmesley  or  his  company  be* 
ing  there ;  says,  he  lives  at  Ballymaoooly  near 
Hacket'aTowu ;  says,  he  believea  Mark  Owena 
(one  of  the  company)  enquired  from  the  woman 
of  the  house  if  deponent  was  in  town,  and  that 
it  was  upon  that  occasion  deponent  was  sent 
for  into  the  room  lo  their  company.  That  de- 
ponent was  told,  there  was  a  person  who  would 
be  glad  to  see  him ;  savs,  he  believes  Mr, 
Owens  might  tell  Mr.  M'Kercber  about  de- 
ponent, for  that  he  never  knew  Mr.  M*Kercber 
before  that  day ;  says,  he  knew  Mark  Owena 
about  95  or  f 6  years  age ;  tliat  Mark  Owena 
often  saw  deponent  at  Carrickduff^  and  was 
with  my  lord  when  deponent  was  tnter  to  the 
child ;  siys,  that  Mark  Owens  was  in  the  room 
with  Mr.  M*Rercher  and  the  rest  of  the  oon»- 
pany  when  deponent  went  in ;  aays,  that  he 
did  not  see  him  for  two  years  before  Uiat  time, 
nor  ever  had  any  discourse  with  him  about  Mr. 
Anneslev.  Says,  he  never  heard  before  he 
saw  lord  Ahham's  sen,  that  he  was  in  the  king- 
dom ;  saya,  it  waa  the  woman  of  the  honae 
that  bronght  deponent  into  the  company,  and 
that  it  was  Mr.  M'Kofeher  asked  him  if  he 
knew  any  one  in  company;  saya,  that  he 
did  not  know  who  was  in  the  room  be» 
fore  he  went  in.  Says,  he  is  abowt  37  years 
old ;  that  he  never  waa  acquainted  with  lord 
Altham  before  he  waa  employed  aa  a  tutor  te 
hie  aon ;  and  that  it  was  Mr.  Tlmmas  Oweas 
(who  waa  deponent's  fother's  landtord)  that  re- 
commended deponent  as  a  careful,  sobier  young 
man,  and  fit  te  he  tutor  lo  the  cbiM.  Being 
asked,  if  be  went  to  bmss  or  to  church ;  tmyu^ 
that  he  goes  to  mass ;  but  that  be  did  not  know 
much  ef  religioe  when  he  tutored  Mr.  Annes* 
li^,  for  during  the  six  months  that  he  staid  in 
the  heese  he  neither  went  to  church  or  mass  ; 
bet  says,  he  has  a  better  notion  ef  religion  new 
(thank  God.)— Says,  that  lord  Altham  never 
examined  deponent  whether  he  was  a  Bomae  • 
or  Protestant,  aad  beMeves  my  lord  did  net 
knew  of  what  religion  he  was.  Being  aaked^ 
if  he  is  in  holy  etdsvs  new ;  tbe  coueoel  for 
the  lessor  ef  the  ^ntiff  ebjeotcd  to  that  quee» 
tion,  and  the  witness  reftased  to  anewer  it. 
Being  naked,  If  he  known  Thompson  Chregery  ; 
said,  he  does ;  and  that  be  lived  at  Carrickduff 
wheo  deponent  was  there.  Says^  he  wns  tokl» 
tbe  child  had  one  TiMfpe  telav  Hr  hinilhr 
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4ime.  Sayi,  that  after  depooent  saw  Mr. 
M'Kercber  at  Backet's  Town  be  bad  lome 
convertatioa  witb  Mr.  Francia  Tbornell  abeat 
-Hr.  AoneslejT*  Says,  be  did  not  see  Mr. 
M^Kercber  since  be  saw  bim  al  Hacket's 
Towu  oDtil  (he  Satunlay  before  bis  examina- 
tioD,  and  did  not  see  Mark  Owens  since  till  tbe 
Saturday  before  bis  examination.  He  was 
asked,  if  Mr.  Annesley  had  bis  own  hair  or  a 
wi^  when  be  was  totor  to  him ;  says,  he  bsd 
bair  of  bis  own  of  a  flaxen  colour,  and  not  a 
viff.  He  was  asked,  whether  lie  had  his  own 
liair  or  a  wig  when  be  saw  hiin  at  Backet's 
Town ;  says,  that  one's  hair  is  now  tossed  up 
in  such  a  manner  thai  its  hard  to  distinguish 
.between  a  person's  own  hair  and  a  wig,  there- 
fore deponent  could  not  take  upon  biro  to  be 
certain  whether  it  was  bis  own  hair  or  a  wig  be 
bad  at  Backet's  Town.  Says,  tbst  deponent 
went  to  school  himself  for  about  two  or  three 
years  after  he  was  tutor  to  BIr.  Annesley.  Be- 
ing asked,  what  he  learned  at  school ;  savs, 
.one  Mr.  Hughes  taught  bim  tbe  Odes  of  Bo* 
race. 

CharUi  Byrn  sworn. 

Says,  he  knew  the  late  lord  Altham  at  Car- 
Tickdaff,  in  tbe  year  1731  or  1723,  and  depo- 
nent lived  within  three  or  four  miles  of  the  said 
place.  Says,  my  lord  had  a  child  whom  be 
called  bis  son,  and  who  by  others  was  called 
Msster  Annesley;  and  that  be  was  reputed 
lord  Altham's  lawful  son  ;  and  deponent  was 
Tery  frequently  in  company  with  lord  Altham, 
jand  says,  his  lordship  was  rery  kind  and  fond 
of  tbe  child,  and  behaved  to  him  as  his  own 
•child.  Says,  be  knew  lord  Altham  better  than 
a  year,  aud  that  he  visited  deponent  and  other 
neighbours  with  the  child.  Says,  be  bad  a 
white  feather  in  his  bat.  Being  asked,  if  ho 
believed  the  child  to  be  my  lord's  lawful  son  ; 
deponent  protests,  that  if  toe  best  duke  in  Eng. 
land  had  brought  a  bastard  to  visit  in  bis  fa- 
mily he  would  have  resented  it,  and  cut  his 
nose;  and  that  be  always  looked  upon  the 
child  as  lord  Altbam's  hiwful  son.  Says,  that 
being  invited  to  tlie  house  of  one  Mr.  Red- 
monds, he  met  my  lord  Altham  there ;  and 
that  they  toasted, « That  the  child  might  live  to 
l>e  earl  of  Anglesea.'  Saya,  that  my  lord 
thankful  the  company,  and  took  the  health  as 
a  compliineot.  Believes  the  child  was  then 
seven  years  old,  or  thereabouts,  and  that  my 
lord  useil  to  take  him  on  his  knee.  Says,  that 
my  lord  used  to  take  the  child  with  him  to 
burlings  ;*  and  bought  a  little  horse  for  him 
to  ride  upon ;  and  that  the  child  was  dressed 
Tery  gay.  Being  asked,  if  be  knew  him  now ; 
sa)'8,  be  cannot  swear  to  him  at  this  distance 
ofume.  Being  asked,  if  he  knew  to  what  phice 
my  lord  went  from  Carrickduff ;  says,  he  does 
not  know.  Says,  that  something  struck  depo- 
nent as  to  Mr.  Annesley 's  features  when  depo  • 
nent  was  lately  introduced  to  bim :  but  being 

,   *  Burlings  is  a  diversion  used  in  Ireland 
xnucb  like  tbe  gama  of  cricket. 


asked,  whether,  if  he  bad  met  bim  without 
being  introduced  to  him,  be  should  have  knowo 
liira ;  says,  he  should  no  more  have  known 
him  than  tlie  king  of  Morocco. 

Charlet  Cavenagh  sworn. 

Says,  be  knew  lord  Altham  about  SO  or  9t 
years  ago  at  Csrrickduff,  and  knew  him  there 
about  two  years ;  says,  he  saw  a  child  there 
about  6  or  7  years  old,  whom  l<Nrd  Altbam  said 
to  be  his  son,  and  treated  as  such.  That  hia 
lordship  seemed  very  fond  of  biro ;  and  the 
child  was  reputed  to  be  his  son,  and  treated  aa 
such  by  the  servants,  that  is,  witb  good  man- 
ners and  respect ;  and  (to  the  best  of  deponent's 
memory)  they  odled  bim  master  James. 

Nicholas  Duff  sworn. 

Says,  be  knew  lord  Altbam  when  he  lodged 
in  Cross-bine,  Dublin,  about  20  or  31  years 
ago;  and  he  had  a  young  gentleman  with  bim 
vrho  was  called  James  Annteley,  and  my  lord 
treated  bim  as  became  a  lord's  son ;  and  de« 
ponent  is  sure  be  was  his  own  son  by  my  lord's 
own  declarations.  That  deponent  kept  a  pub- 
lic bouse  in  Lof^us's  lane  near  Cross-lane,  and 
heard  lord  Altham  sav,  If  I  live  to  be  earl  of 
Anglesea,  Jemmy  wiu  be  lord  Altham.  For 
that  lord  Altbam  was  very  free  and  familiar 
witb  deponent,  and  used  to  dnnk  with  biro. 
Says,  Jemmy  Annesley  went  to  school  in 
Proper  lane,  to  one  Daniel  Carty,  and  two  of 
deponent's  sons  went  likewise  to  the  same 
school ;  and  that  deponent  saw  a  servant,  who 
(deponent  was  told)  was  my  lord's  servatrt,  at- 
tend tbe  child  in  going  to  school,  and  coming 
from  it ;  and  that  the  servant  wore  my  lord's 
livery.  Says,  the  child  was  sometimes  cslled 
master  James,  andsometimes  master  Annesley, 
and  sometimes  the  young  lord  Altham ;  and  he 
was  then  about  8  years  old,  as  near  as  depo* 
nent  can  guess.  Says,  my  lord  lived  about  a 
year  in  Cross-lane.  Being  asked,  if  be  beard 
of  one  miss  Gregory ;  says,  that  one  miss 
Gregory  was  in  my  lord's  liamily ;  and  that 
she,  along  witb  one  Betty  Lester,  (a  butcher's 
daughter^  used  to  visit  deponent's  house,  and 
call  for  liquors :  and  deponent  says,  that  no- 
body gainsaid  the  cbikl  to  be  my  lord's  lawful 
son.  Says,  my  k>rd  at  another  time  told  de- 
ponent, You  may  live  to  see  this  child  earl  of 
Anglesea.  Says,  Carty  kept  a  Latin  school, 
and  that  children  of  responsible  people  were 
put  there. 

[Cross-examined.] 

Being  asked  if  he  ever  carried  a  chair; 
sa^rs,  What  of  that?  I  am  a  gentleman  now. 
Being  asked  if  he  is  porter  to  Mr.  M^Kercher ; 
says.  No,  I  don't  go  of  errands.  Being  asked 
if  he  opens  Mr.  M'Kercber's  door  to  people ; 
says,  **  Sometimes  1  open  it.  But  I  have  no 
wages,  I  tend  to  oblige  Mr.  Annesley  and  Mr. 
M'Kercher.  I  came  from  London  to  oblige 
Mr.  M*Kercber,  1  was  acquainted  with  bim 
there.  1  beard  in  London  that  Mr.  Annesley 
was  retoraed  froin  tnnsportatisny  and  thai  bn 
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lodffeA  at  one  Uenderaon's ;  and  it  was  Mr. 
JII*&ercber  told  me  where  Mr.  Annetley 
Iodised."  He  was  asked  if  be  ever  sweptbe- 
tbre  Mr.  M*Kercber*s  door ;  be  re|i1ied  in  an 
an^y  and  loud  tone,  No.  Bein?  asked  bow 
long  be  bad  tbe  coat  now  on  bis  back  ;  says, 
Ever  since  I  bougbt  it  last  spring.  And  depo- 
nent added,  Wby  don't  you  ask  me  wbere  I 
bou«i[:bt  tbis  wig  ?  Says,  be  was  formerly  a 
farmer  before  be  came  to  Dublin, 

Catharine  O^Neile  sworn. 

Says,  sbe  knew  lord  Altham  wben  be  lived 
at  Carrickduff,  and  that  deponent  was  em- 
ployed there  about  88  or  83  years  as^o,  to  take 
care  of  my  lord^s  son,  who  was  called  James 
Annesley,  and  deponent  also  attended  tbe  child 
to  Cross-lane,  Dublin ;  and  says,  sbe  attended 
him  in  all  about  a  year,  and  that  be  was  re- 
puted and  treated  as  nvy  lord's  son.  Being 
asked  if  sbe  knew  miss  Gregory  ;  says,  that 
Mrs.  Eleanor  Gregory  lived  at  Carrickduff 
(wben  deponent  came  there)  as  my  lord's  rela- 
tion ;  and  when  my  lord  came  to  Dublin,  de- 
ponent beard  sbe  was  my  lord's  bed  com- 
Kmion.  Says,  she  remembers  tbe  child's 
rth -night  kept  at  Carrickduff,  and  bonfires 
and  rejoicings  made  on  that  occasion;  and 
several  of  tbe  neighbours  invited.  Says,  that 
afUr  she  lef\  tbe  young  gentleman  in  Cross - 
Jane,  be  came  one  day  to  see  deponent  in 
James's-street,  in  a  very  poor  mean  condition ; 
and  begged  of  deponent  to  speak  to  bis 
father  in  bis  behalf;  that  accordingly  depo- 
nent did  apply  to  my  lord,  who  said,  tbe  boy 
bad  got  some  vicious  tricks,  which  when  he 
had  broke  himself  of,  and  behaved  better,  he 
would  take  proper  care  of  him.  Upon  which 
deponent  answered :  Ah  !  my  lord,  these 
are  only  base  contrivances  of  miss  Gregory  ; 
that  my  lord  said  bis  son  was  taken  care 
of,  and  that  be  paid  for  his  board;  that 
it  was  true  enough  Miss  Gregory  did  not  like 
the  child,  and  that  if  be  was  to  take  him  into 
the  house,  sbe  would  not  let  him  be  at  peace, 
and  therefore  he  was  obliged  to  keep  him 
abroad.  Says,  that  tbe  child  was  sent  to  lodge 
and  board  at  Mrs.  Cooper's  in  Ship-street,  and 
that  it  was  from  Mrs.  Cooper's  he  came  to 
deponent  to  James's-streel,  and  that  he  came 
alone  without  any  servant  or  person  attending 
him.  Says,  that  Cross-.lane  was  the'  first 
place  wbere  my  lord  lodged  in  Dublin  after  he 
left  Carrickduff,  and  that  be  afterwards  moved 
to  Proper-lane  before  he  went  to  Inchicore,* 
where  be  lived  when  deponent  spoke  to  him  on 
behalf  of  bis  son ;  says,  that  when  my  lord 
first  came  to  Dublin,  lady  Altham  lodged  in 
tttable-lane,  and  she  sent  for  deponent  to  come 
to  ber;  that  deponent  went,  and  my  lady 
asked  her  bow  my  lord  and  Miss  Gregory  be- 
haved to  tbe  child ;  to  which  deponent  an- 
swered, that  while  he  was  under  her  care, 
they  behaved  very  well  to  him  ;  but  that  (by 
repute)  they  did  not  behave  so  well  to  him  since. 


f  Jachicore  Um  within  t  mile  of  Dubtin. 


Says,  ny  ladr  called  master  Annesley  ber 
child,  and  said,  she  was  very  desirous  to  see 
him,  but  that  she  was  afraid  her  doing  so,- 
mi^bt  be  a  means  to  turn  tlie  servants  out  of 
theu*  bread,  and  be  a  detriment  to  the  child. 
Says,  that  deponent  asked  tbe  child  wby  he  , 
did  not  go  to  see  hb  mamma,  my  lady  Al- 
tham ;  to  which  the  child  answered,  that  he 
was  forbid  to  see  her,  and  that  be  durst  not  go, 
for  fear  bis  father  should  come  to  hear  of  it, 
and  refuse  ever  to  see  him  again.  Says,  this 
was  about  18  or  19  years  ago,  to  the  best  of 
deponent's  memory.  Says,,  that  tbe  first  time 
she  saw  Mr.  Annesley  (since  he  came  from 
abroad)  was  about  a  year  ago,  at  bis  lodging! 
in  Linnen-ball-street,  and  that  she  knew  him 
again  tbe  moment  she  saw  bim ;  and  deponent 
(looking  about  the  Court)  pointed  at  Mr.  An- 
nesley, and  said,  He  is  the  same  person  whom 
1  attended  when  he  was  a  child. 

[Cross-  examined.] 

Being  asked  what  condition  Mr.  Annesley 
was  in  when  be  applied  to  deponent  in  James's 
street ;  says,  he  was  in  a  low  condition.  She 
was  asked  as  to  the  colour  of  lady  Altbam's 
hair ;  says,  she  cannot  tell  if  it  was  black,  but 
if  not,  it  was  a  dark  brown.  Says,  lady  Al- 
tham lodged  in  Stable-lane,  at  one  Cavanagb't,  • 
but  does  not  know  bis  Christian  name.  Being 
asked  if  the  child  ever  went  to  school  while 
he  was  at  Camckduff ;  says,  be  went  to  school 
to  one  Mr.  James  Dempsey  at  lord  Altham'a 
house,  and  went  also  to  school  to  him  when  he 
taught  abroad. 

Mr.  John  Bt/rne,  brewer,  sworn  to  tbe  Voire 
Dire,  and  then  in  chief. 

• 

Says,  he  knew  lord  Altham  about  19  yeara 
ago,  when  he  lived  in  Proper- lane,  and  that  a 
boy  called  master  James  lived  then  in  lord  Al- 
tbam's bouse,  and  deponent  saw  him  at  tbe 
door  and  windows  of  my  lord's  bouse,  and  the 
child  used  to  play  in  deponent's  yard,  and  waa 
generally  reputed  by  all  the  neighbours,  and 
by  deponent,  to  be  lord  Altbam's  lawful  son. 
Siays,  that  he  has  very  often  seen  him  playing, 
and  took  particular  notice  of  him,  and  from 
the  knowledge  of  his  physiognomy,  is  positive 
that  the  lessor  of  tne  plamtiff  is  the  same 
person  now  grown  up  to  manhood  whom  be 
saw  a  boy.  Says,  that  when  Mr.  Annesley 
lived  in  Proper- lane,  he  was  about  eight 
years  old. 

[Cross-examined.] 

Deponent  was  asked,  how  long  lord  Altham 
live<l  in  Proper  Lane ;  says,  be  cannot  tell ; 
but  that  wben  my  lord  left  his  boose  there,  he- 
went  to  Inchicore,  and  left  the  boy  behind  him  ; 
says,  be  never  saw  the  boy  since  the  year 
1784  till  lately.  He  was  asked,  wbere  the 
child  went  to  school ;  says,  be  heard  he  weat 
to  school  in  Proper- lane  to  one  Csrty.  Saye, 
be  was  then  told,  that  miss  Gregory  disagreed 
with  tbe  boy,  and  that  this  was  tbe  reaseo  of 
'l)is  quitting  bis  father's  home.    8ayi>  the  boy 
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EMhiB  wraral  limn,  ■n)  Mw  the  child  Ibcn  ; 
MjB,  that  whtn  dapMMil  mw  him  at  Rom,  ba 
wM  dad  a*  a  pmao  of  quality's  dilld,  mmI 
that  he  atood  at  tha  windo*  when  depOMfit 
taok  mcaaare  of  him,  aDd  for  which  purpaH 
dapaaeat  taak  off  Ua  thoet,  and  than  pui  ibcn 
Mafaa. 

[Croai-«niBU«d.] 
BciDK  deiirad  lo  naaa  aame  of  the  oSccn 
•f  brigtdiM'  Nappir'i  re^ment  whtD  be  traa 
in  it,  depaneat  named  colonel  Bnckliud,  quir- 
tar-nnater  Unegw,  Hr.  Laa^oa,  ani)  other 
officer*;  nya,  thai  when  depo>c«i  went  t« 
ladjr  Altbam,    ahe    lodofcd    at  ono    WTighl** 


Saya,  tbe  knew  lord  and  lady  Ahbam,  and 
frequently  visited  bcr  when  ahe  lived  at  Tem- 
ple-bar ;  that  tbe  lut  lime  alie  caw  my  lady, 
wu  »lieii  the  Preteader  was  reportni  lo  he  in 
ScotUoil ;  layi,  dciMDcnt's  maidea  diiim  i* 
inneiley, and  lord  AttbamaMl  deponent  were 
couuD-ferman'i  children ;  aaya,  the  neTcr 
beard  lady  Altbam  say  she  erer  bad  a  child,  or 
wat  with  child,  hoi  baa  beard  on  by  cemmoa 
leport. 

The  ExaminaUoQ  of  tbe  above  witneaaei 
•aded  aLtl  o'clock  ou  Saturday  nigbt  the  IJtb 
of  Norember,  wbeo  by  tbe  like  cooaent  aa  on 
the  night  before,  which  wulikewiae  liffned  by 
IbepartieiaDd  tbeir  reapective  altamiM,  aad 
read  in  open  court,  the  CenrI  ailjourned  to 
tbe  oast  Monday  iDornio;  at  nine  ot  ibe  otook. 

JUnadajr,  NaotnAtr  14,  1743. 

The  Court  being  md  about  nine  o'clock  in 

tbe  morning,  according  to  adjouroment,   the 

jury  were  called  OTcr,  and  anawefcd  to  tbeir 

1,  and  then  the  counial  for  tbe  plaintiff 

'  "■ ~B  their  wttneaaea,  aa  fo^ 


urooeokd  ti 


£dm*rd  Lttheiek  awen. 
Saya,  he  waa  a  tmoper  in  btigadier  Napper^ 
TCfrimeDt,  lud  in  17 17,  or  1718,  waaqnarKrcd 
«t  KOBI  in  the  county  of  Wexford;  thioka  it 
waa  tbe  aumraer  bobre  tbe  war  woi  pro- 
claimed against  Spain.  Say*,  be  knew  and 
mm  the  lady  Altbam  at  Rot*;  that  deponent 
being  bred   a  ihoe-maker,  folWed   hie  bmi- 

rceommeiided  to  my  lady  Attbaai,  and  ber 
iadyabip  empbjed  bitn  to  make  a  pair  of 
dwnnsk  ihon,  and  ^ts  him  some  while  da- 
mtak  for  that  purpMe ;  tiy*,  that  beli>re  the 
time  he  hod  promi*ed  to  carry  home  h»r  lady- 
ahip's  shoea,  be  wo*  sent  Ibr  to  come  lo  bur; 
thai  when  deponent  came  to  ber  ladyahip's 
ledgingf,  he  mw  her  with  a  little  boy,  about 
three  ymm  old,  and  her  ladyship  told  depo- 
nent, she  had  icnt  tor  him  in  moke  her  child 
two  pair  of  morocco  leather  afaoca  ;  that  depo- 
■enl  acconlingly  took  meanire  of  the  child, 
and  Hiaile  bim  a  pair  of  red,  and  a  pair  of 
black  leather  ahoea,  and  in  abeut  two  or  three 
daya  carried  them  home  to  her  IsdyBbip** 
lodgii^;  ihatdepoDenteaqnired  if  the  young 
lord  wu  within,  but  hein^  laid  be  was  gooe, 
deponent  aiked  lo  see  her  Iadyabip,  which  he 
Kconrdiogly  did,  and  my  lady  told  deponent, 
that  the  ohild  waa  gone  away  the  day  iKfore ; 
and  the  lame  time  esprewed  herself  to  Ibi* 
affeat,  1  had  better  be  wife  to  the  ineanrit 
tradeomsn  in  town,  than  lo  lonl  Allliam,  liir 
then  1  should  hare  the  comfort  of  often  seeing 
my  child.  Deponent  waa  aabed  if  ba  erer 
waa  at  Duunainef    Says,  be   wai  at  Don-  ! 


It  tbe  nght-baad  of  Ibe  aireet 
a*  yaa  gn  np  ll 

hooae.     Saya,  that  tbe  fint  time  A 
oaHed,  the  child  wn  not  with  my  lady, 'that 
waa  a  terrant  whom  deponent  did  net  know 


the  pi 


bim  into  the  parlour  to  my  lady  ;  that 
—  __   jIj^  left-htuu,   awl  depw- 


deea  not  ramcmber  thai  be  mw  any  body 
with  her  ladyship  Iha^  first  lime.  Says,  that 
the  aocond  lime  m  hi*  going  there,  (which  wan 
two  or  three  days  after  tlie  6rst)  deponent  saw 
tbe  cbiH,  who  appeared  tu  be  about  itii<ett 
years  old^  and  toelt  measure  of  him.  Saya, 
there  was  a  woman  along  with  the  chiM, 
wboae  name  deponent  nertr  enquired  ;  that 
my  lady  wa*  in  ibe  same  parlour  klie  was  in 
when  deponant  first  waited  on  her.  Beinf 
aslied  if  b*  was  aure  that  it  was  not  ber  lady> 
ship's  bed-chamber ;  Mys,  be  due*  not  ouppoM 
ber  ladyship  wonid  admit  him  lo  come  into  ber 
bedchamber.  Being  ufced  whether  my  lord 
and  lady  lired  aeparate  at  this  lime ;  Mya,  h% 
knew  ibay  did,  and  beard  that  Mr.  Tboma* 
Palliaer  waa  tbs  occsnon  of  it.  Being  aaked 
if  there  were  any  other  thoe-maker  in  Roea; 
says,  there  were,  particularly  one  Allen. 
Being  asked  where  he  the  drponent  lire*  now ; 
says,  ha  reeidet  iu  London,  but  has  lieen  hera 
about  tliree  weeks ;  Ihst  bia  last  post  wn*  lo 
the  Guards,  and  llist  he  has  now  a  pension 
from  hi*  majesty  ;  that  he  hu  also  a  fracbold 
in  the  connty  of  Surry,  and  roted  in  the  last 
election  for  my  tonl  Baltimore,  and  theSpeaker 
of  tbe  House  of  Common*.  Being  asknl  bow 
Mr.  Annesley,  the  leaaor  of  the  plaintiff,  came 
lohearof  ilrponrotP  Say*,  that  alter  tbe  trial' 
of  Mr.  Annesley  at  llie  Old  Bailey,  de|NMeat 
bnog  in  company  in  London  where  they  wen 
talking  of  him,  deponent  declared  upon  the 
word  of  a  man.  That  be  believed  Mr.  An- 
nesley to  be  the  son  of  lady  Alihsm,  ss  much 
M  deponent  was  the  sun  of  hi*  mother ;  which 
declaration,  he  supposes,  occasioned  his  belor 
applied  to,  to  gire  evidence.  Being  asked,  ir 
he  could  be  positive  whether  my  lady  said, 
raske  the  shoes  Inr'  this  child,'  'or  my  child  P' 
Sbts,  that  to  tbe  best  of  his  knowledge,  my 
lady  anid,  'my  child  :'  and  thai  when  deponent 
carried  the  shoe*  home,  her  larlydiip  used 
these  very  words,  or  to  that  purpose.  That  she 
had  better  he  the  poorest  tradesman's  « ite  in 
tows  than  laid  AUbam'a,  for  then  she  might 
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hare  the  pleasore  of  seeioflf  her  child  often ; 
Myt,  that  her  laUvship  paid  for  the  shoes  wheo 
be  carried  them  boaie»  and  said  to  deponent,  1 
aoi  paying  for  these  shoes,  perhaps  they  will 
*D0t  fit ;  to  which  deponent  made  answer,  tliat 
be  believed  they  would,  for  thai  he  had  been 
pretty  exact  in  takinu^  the  child's  measure,  and 
durst  say  tbey  would  fit.  Being  desired  to 
name  some  other  persons  for  whom  he  made 
shoes ;  says,  he  made  shoes  for  madam  Loftus, 
(and  named  soFeral  others)  and  added,  that  he 
bad  custom  enough,  for  that  he  made  shoes  for 
the  troop. 

Barthdomtw  Furlong  sworn. 

Says,  he  knew  lord  and  lady  Altham  about 
thirty  years  ago ;  that  deponent's  business  at 
that  time  was  to  buy  com  for  the  merchants  of 
Ross.  Says,  that  deponent  iooming  one  day 
from  Ross,  met  lord  Altham  as  he  came  fn>m 
hunting,  and  that  my  lord  spoke  to  him,  and 
asked  him  if  he  did  not  deal  in  corn,  for  that 
he  wsnted  twenty  barrels  of  oats  for  his  stable, 
and  ordered  deponent  to  buy  it,  and  said  he  did 
not  care  bow  soon ;  that  deponent  accordingly 
went  to  some  of  his  neighbours  (whom  he 
named)  and  bought  of  them  ten  barrels  a  piece. 
Says,  that  after  this  time,  my  lord  frequently 
sent  to  deponent  to  buy  butter,  cheese,  and 
bacon.  Says,  that  about  half  a  year  after  de- 
ponent had  bonght  the  com,  deponent  went  to 
Dunmaine  with  some  bacoq,  and  that  he  saw 
lady  Altham  there,  who  appeared  to  be  big 
with  child,  and  deponent  heard  in  the  family 
that  she  was  ready  to  lie  in.  That  thereupon 
deponent  applied  to  one  Pierce  Sution  to  get 
the  nursing  of  the  child  for  deponent's  wife ; 
telling  him  it  would  be  doing  deponent  infinite 
serf  ice.  That  Sutton  advis^  deponent  to  ^et 
a  letter  from  captain  Tench  (who  was  very  in- 
timate with  my  lord  and  lady)  recommending 
deponent^s  wife,  for  that  would  do  more  than 
he  couM  do ;  says,  he  accordingly  got  a  letter 
from  captain  Tench  to  that  purpose,  and  de- 
livered it  to  my  lord  at  the  gate  of  Dunmaine 
house  as  he  was  returning  from  hunting;  that 
my  Itidy  came  out  to  meet  my  lord  at  the  gate, 
upon  which  his  lordship  told  her  tl^at  deponent 
had  brought  him  a  lett«>r  from  captain  Tench, 
recommending  his  wife  to  nurse  her  ladyship's 
child ;  to  which  my  lady  answered,  that  she 
would  do  any  thing  to  oblige  captain  Tench, 
and  as  soon  take  one  of  his  recommending  as 
any  body's;  and  then  her  ladyvhip  asked  de- 
ponent several  questions  about  his  wife's  age, 
and  if  her  milk  was  good,  and  how  lonir  de- 
ponent's child  was  bora,  and  likewise  asked  de- 
ponent what  he  would  have  a  year,  if  doctor 
brown  (who  then  lived  at  Ross)  approved  4>f 
his  wife's  milk  ;  that  deponent  asked  10/.  a 
year,  whereupon  my  lady  said,  that  whoever 
nursed  her  child  must  live  in  the  town,  that 
she  might  see  it  whenever  she  had  a  mind ; 
that  my  lord  said  he  would  give  deponent  6l.  in 
money,  two  acres  of  ground,  the  milk  of  two 
cows,  and  build  a  house  for  bim  ;  and  my  bidy 
said,  Ht  the  same  time  that  she  would  give  20i. 
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more ;  and  as  deponent  was  going  away,  bar 
ladyship  gave  deponent  half  a  crown,  snd  or- 
dered de|K>nent  to  send  his  wife  to  her,  whicli 
he  did  accordingly.  Says,  that  doctor  Brown 
(as  deponent's  wife  told  him)  examined  her  nulk 
and  ol^ected  to  it,  because  it  was  disturbed ; 
says,  at  that  time  deponent's  child  was  ill,  which 
had  afiected  his  wife's  milk,  as  be  supposes. 
Says,  that  deponent  went  afterwards  to  the 
house  of  Dunmaine,  and  saw  my  lady,  who 
told  deponent  she  was  sorry  that' his  wife  had 
not  good  suck.  Says,  he  does  not  know  of  her 
ladyship's  being  brought  to  bed,  any  more  than 
as  he  heard  it  from  the  neighbours,  and  its  being 
reported  so  in  the  family. 

Says,  deponent  saw  a  child  abont'a  year  and  a 
half  afterwards  at  Dunmaine,  standing  by  my 
lady  and  her  lad  vship^  holding  him  by  his  lead- 
ing strings,  and  deponent  remembers  that  a 


woman  was  standing  by  with  a  basket  of  live 
chickens,  and  that  the  child  cried  foroneof  them, 
and  deponent  took  a  chicken,  and  gave  it  to 
the  child,  who  held  it  in  his  arms,  and  my  lord 
kissed  the  child,  and  called  him  Jemmy. 

[Cross-examined.] 

Deponent  was  asked  his  age;  says,  he  is 
about  55  years  old.  Being  asked  how  many  «. 
children  he  has  had ;  says,  he  has  four  chil- 
dren living,  and  had  two  others,  ^ho  are  dead ; 
that  he  has  been  married  about  2)3  years. 
Being  asked  if  the  child  on  whose  milk 
his  wife  proposed  to  suckle  my  lady's  child 
was  now  living ;  says,  be  is  alive,  and  that  his 
name  is  Michael,  and  that  he  is  about  38  or  29 
years  old.  Being  asked  how  long  bis  wife  was 
brought  to  bed  before*  he  applied  for  tlie 
nursing:  says,  about  two  months.  Being 
asked  in  what  month  she  was  broughtto  bed ; 
says,  either  in  February  or  March;  says, 
Pierse  Sutton  is  dead,  and  deponent  is  sorry 
for  it ;  that  he  lived  about  two  miles  from  Ion! 
Altham's,  and  nearer  to  my  lord's  than  dc|io- 
nent  lived,  and  was  an  acquaintance  of  my 
lord's ;  says,  deponent  had  no  acquaintance 
with  my  lord,  before  he  employed  deponent  to 
buy  the  corn;  don't  know  whether  my  lord 
wore  a  wig  or  bis  own  hair ;  but  says,  he  rode 
on  a  little  black  horse,  and  was  a  very  small 
man,  but  spoke  loud ;  says,  my  lady  was  taller 
than  my  lord  ;  that  she  was  a  tall,  black 
woman,  with  a  good  complexion.  Being 
asked,  whetlier  by  a  good  complexion  he  meant 
a  fair  one  ?  says,  she  looke<l  well  in  the  face, 
but  not  altogether  so  white  as  other  women 
that  he  has  seen.  Being  asked,  if  she  was  a 
lean  or  a  fat  woman  ;  says,  she  was  not  a  fat 
woman.  Deponent  was  then  shewn  a  fresh- 
coloured  gentleman  in  court,  and  asked,  whe- 
ther my  iady  was  as  fair  as  that  gentleman  ; 
says,  sue  was  not  so  fair.  He  was  asked  of 
what  complexion  his  wife  was  ?  says,  she  was 
a  brown  woman  ;  that  lady  Altham  was  not  of 
the  same  colour;  that  they  ought  not  (in  ona 
day)  to  be  compared  together ;  that  to  be  suf* 
lady  Altham  was  fifty  times  beyond  his  wife, 
though  his  wife  was  more  pleasing  to  him, 
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I>eponent  wu  atked,  if  he  knew  doctor  Brown ;  | 
•tys  be  did,  and  tbat  he  is  dead,  but  deponent 
never  spoke  to  him.  Deponent  then  pointed  to 
one  Mr.  £a^r  in  court,  and  said,  be  lived  with 
his  father  tor  seven  years.  He  was  asked 
what  he  ^ve  a  barrel  tor  the  oats  he  bou^t 
for  my  lord ;  says,  he  gave  4s.  6^.  a  barrel, 
and  that  my  lord  paid  the  money  when  the 
oats  were  delivered.  Beings  >gain  asked,  with 
whom  he  made  the  agreement  about  the 
nursing  of  the  child  ;  says,  with  my  lord  and 
iady,  and  ibat  it  was  my  lady  who  gave  him 
the  half  crown ;  says  captain  *Tench  is  dead  ; 
•ays,  the  child  cried  in  my  lady's  arms  when 
the  chicken  ran  away,  and  my  lord  said, 
Jemm^,  Jemmy,  don't  cry.  Being  asked,  if 
tlic  child  called  for  the  diicken ;  aayH,  he  did 
not  speak,  but  stretched  out  his  band,  and  made 
signs,  as  if  be  wanted  it  again. 

The  Right  Honourable  Hv^h  Monlgomerjf 
earl  of  ftlount  Alexander ; 

Says,  be  knew  lord  Allham,  and  tbat  a  ffreat 
many  years  ago  be  was  in  company  wito  his 
lordship,  captaiu  Groves,  and  others,  at  a 
public  house  on  the  Glib,*  called  Serjeant  Kiie*8, 
w  here  they  eat  oysters ;  nays,  he  heard  lord 
Altham  say.  By  *G — d,  Groves,  my  wife  has 
got  a  son,  which  wilt  make  my  brotncr's  nose 
swell. 

The  counsel  for  the  defendant  begged  knive 
to  abk  lord  iMount  Alexander  a  few  questions. 

[Cro8S*ezauinpd.] 

Being  asked  how  long  is  it  since  lord  Altham 
spoke  tnose  words  about  his  wife's  having  a 
ton  ;  says,  upon  his  %\ord  and  honour  he 
cannot  tell  bow  long  ago  it  is,  nor  how  long  it 
^as  before  lord  Altham  died.  8a} s,  he  never 
heard  of  my  lord's  having  a  bastard.  Being 
asked  if  he  was  intimately  acquainted  with  lord 
Altham  ;  says,  he  was  acquainted  with  him  by 
their  sometimes  taking  a  glass  together;  that 
he  did  not  visit  lord  Altham  *at  his  house  ;  but 
that  they  frequently  met  at  the  said  house  to 
eat  oysters;  that  captain  Groves  was  at  tbat 
time  providore  of  the  hospital.  Being  asked 
what  time  of  the  year  it  was  that  the  said  con- 
versation happened ;  says,  most  likely  in  the 
winter,  because  ovsters  are  then  in  season; 
savs,  there  was  no  other  conversation  on  the 
subject  at  that  time,  nor  did  he  ever  hear  my 
lord  talk  on  that  subject  either  before  or  since. 

Alargaret  Hodgert  twom. 

Says,  she  once  saw  lady  Altham  at  Mr. 
'King  the  apothecary's  in  Charles-street,  in 
1722  or  1723.  That  it  was  upon  the  following 
occasion :  the  dcfmnent  having  a  house  on 
Onnoud-key,  and  lodgings  to  let,  my  lady's 
woman  and  a  roan  came  to  deponent,  to  know 
whether  deponent  could  board  a  lady,  with  her 
woman  and  man-servant;  says,  she  does  not 
know  the  woman's  name,  but  that  the  man 

*  The  Glib  is  the  plac«  where  butchers* 
•kumblea  ai«  in  Dublin, 


lived  in  Mentratb-ttreet,  Dnblm;  tays,  thnt 
she  came  to  an  agreement  with  them  to  kidge 
and  diet  my  lady  and  her  woman,  and  a  man- 
servant, fer  601.  or  70/.  a  year:  that  they 
having  objected  to  there  being  no  locks  on  the 
rooms,  deponent  said,  she  would  get  locks  put 
on  immediately,  and  the  man  gave  the  de|io* 
nent  a  pistole  earnest,  and  deponent  got  the 
locks  put  on  next  morning ;  aa^^s,  that  in  a  few 
days  the  same  man  came  again  to  deponent, 
and  told  her,  that  the  doctors  had  advised  my 
lady  not  to  lodge  at  deponent's  house,  because 
it  was  too  near  the  water,  and  the  air  would  not 
agree  with  her  c<institutlon ;  that  thereupon 
deponent  returned  the  pistole  she  got  for 
earnest ;  and  abont  a  fortnight  al\er  she  met 
en  acooaintance,  (one  Mrs.  Lloyd),  to  whom 
she  told  thestiwy ;  that  BIrs.  Lloyd  said  depo* 
nent  was  a  fool  tor  giving  back  the  earnest  i 
and  advised  deponent  to  wait  on  mv  lady  her* 
self,  and  acquaint  her  how  she  had  been  served, 
and  to  ask  if  it  was  with  her  ladyship's  know- 
ledge. 

8ays,  tliat  accordingly  deponent  went  to  my 
lady,  in  order  to  expostulate  vnth  her;  tbat  she 
went  to  Mr.  King's  in  Charles* street ;  that  she 
went  up  stairs  into  my  lady's  room ;  that  her 
ladyship  was  sitting,  l4iog  in  a  weak  condition 
in  her  limbs ;  that  deponent  begged  her  lady- 
ship's pardon  for  taking  the  lilH^y  to  wait  on 
her,  and  mentioneil  the  occasion  of  it ;  and  at 
the  same  time  told  her  ladyship,  that  she  was 
her  countrywoman:  says,  tbat  her  ladyship 
asketl  her  how  long  she  had  been  in  the  king- 
dom, and  the  occasion  of  dei»onent's  coming 
over ;  to  which  deponent  answered,  tbat  she 
came  over  to  get  some  money  that  wis  owing 
to  her ;  whereupon  my  lady  said  to  deponent, 
I  wish  I  had  never  seen  Ireland,  and  1  wish 

J^ou  better  lock  in  it  than  t  have  had ;  for  my 
ord  Altham  has  used  roe  craelly,  and  ha» 
aspersed  my  character.  Says,  that  in  the 
course  of  that  conversation,  deponent  asked  her 
ladyship  if  she  bad  any  children  ;  to  which  my 
lady  answered,  Yes,  I  have  a  son. 

[Cross-examined.] 

Says,  site  had  this  discourse  in  the  year 
17?3.  Being  asked  by  Mr.  Daly,  one  of  the 
defendant's  counsel,  when  it  was  she  came  to 
Ireland ;  said,  Abont  the  year  1720,  or  1791 ; 
and  DOW  I  live  near  Howth,  where  I  had  the 
honour  to'dine  with  you  (meaning  Mr.  Daly) 
at  lord  Howth's.  Being  asked,  whether  m^ 
lady's  woman  was  present  when  her  ladyship 
said  she  had  a  child  ;  says,  nobod  v  was  pre- 
sent, but  that  her  woman  was  in  and  ont  of  the 
loom ;  savs,  tbat  my  lady  gave  a  sigh,  when 
she  said  she  had  a  son. 

Being  asked  if  Mr.  King  is  living ;  says,  she 
believes  he  is,  because  ahef  has  never  beard  of 
his  being  dead. 

Being  asked  what  sized  woman  my  lady  was, 
and  of  what  complexion ;  savs,  that  she  waa 
of  a  swarthy  complexion,  and  dark  brown  hair; 
but,  as  she  waa  silting,  caa't  tell  whet  keighi 
the  was  of. 


mnd  Richard  Earl  ^An^etta. 
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[  Voire  Dire, 

S>j>,  he  kocir  Ion)  Al(l«ni  vben  lie  lived  in 
I^'uper-Uae,  oboot  19  or  30  ynn  af!«,  ■»<)  re- 
membcn  ba  left  Prnper-laoB  in  1794.  Sajs, 
Ibat  he  bad  n  child  with  him  there,  who  wu 
reputed  to  be  hii  ton  ;  that  deftonenl  was  Trry 
well  acquainted  with  the  child,  Tor  they  were 
bwyi  in  tlie  aime  atreet,  and  uiinl  to  jilay  toge- 
ther every-day  ;  taya,  he  Uelierea  my  lord  lived 
aboni  a  ynr  in  tliat  itreet;  ami  ii  positiTe  my 
lord  left  it  in  1T94,  becauw  ileponent'a  father 
returned  fmin  the  counlry  llien,  and  jinl  the 
ehat^  of  hia  bnaioeu  (which  iraa  that  ui'  a 
brewer)  intodepODenl'ahanria,  Says,  itepoiient 
went  to  icliaal  to  one  Clark's  in  the  Cloyalera ; 
and  my  lord't  son  to  oi>e  Cariy'a  in  Proiier- 
Uoej  and  depoDeot  ated  tn  call  upon  liim 
BCteral  timea  at  the  icbool ;  and  auys,  my  lor.l 
lired  in  Pril)>er-luie  at  the  time  lii«  son  went  to 
school  tliere, 

Saya,  that  my  lord  aeein^  his  aon  and  dvpo- 
nent  one  day  at  play  together  near  liia  door, 
•aid  to  hta  mm,  Jemmy,' come,  and  bring' is 
matter  Byrne  aloiuf  with  you ;  nod  Ihwr>\ipnn 
naaler  Jemmy  and  deponent  went  in,-  and  tn  v 
hrd  tiretu^ht  them  intmlie  parlour;  and  wh^ii 
■ny  lord  had  been  with  them  about  ImIT  a  mi- 
nnto,  or  a  nimite,  he  wai  called  out  bv  aumo 
Iwdy,  and  d^ponealaaHnomereof  hittutilship 
at  that  lime. 

Saya,  that  when  lord  Altham  left  Prnppr- 
lane  liit  ton  remained  in  tlie  hotne  after  liim  ; 
and  he  came  to  deponent  to  take  liii  leavf  dI' 
fain.  Bad  told  depononl  thatoneMr.Cavecin^'h. 
a  danein)r-maater,  waa  going  to  |iu(hiin  ww  in 
btaid.  Deponent  being  asked,  how  old  ilic 
boy  was  tlwn,  sayi  about  ten  yeara  old.  miil 
aMultwv  or  three  yeara  younger  thauilrjia- 
nen4.  Sayt.that  Mr.  ADiiE«ley,  aguod  mmiy 
tnontht  after  hi*  taking  leave  of  depotieni, 
caraa  to  him  in  Proper^ ne,  and  made  great 
oomplaiata  of  the  treatment  he  bad  receivi'il  in 
Hhip-ttreel,  where  he  liDd  been  put  ID  diet  uiiil 
lodge,  and  aaid,  that  he  hud  been  to  Mr.  Caie- 
nagh  who  had  refuced  to  receive  him  rn  liis 
own  houae,  and  lliat  if  i)e|>onect  would  not  re- 
ceire  him  into  hie  care  he  did  not  know  whnl 
In  do,  nor  where  to  go ;  wliereupoo  ilepoiient 
advited  biro  (o  go  to  his  father  lord  Altbnin's 
bonaeat  Inehicore;  to  which  the  boy  repliH, 
that  he  durat  not  gu,  becauae  of  one  miu  Gie- 

Sory,  who  waa  tbew  with  hia  father,  for  liial 
le  (»uld  never  a^^ree  with  him,  and  that  sljc 
uaed  him  ill  belbre,  and  that  it  would  be  tu  uo 
parpoce  for  him  to  attempt  going  there. 

Att.  Gin.  My  lord,  1  deaire  lo  have  ihc 
acne  of  iheCouK  upon  this  part  of  the  cvi- 
detiM:  the  witnesa  was  going  to  ny  what  the 
plaiotifftotd  hini :  ao  long  ai  thia  wai  for  con- 
nection, 1  made  no  objeolioo  to  it;  but  he  \» 
going  by  a  side-wind  to  reRM  U|ion  the  credit 
of  ajtenon,  who  may  be  produced  ioeviilpuce 
for  the  defendarrt ;  thia  m•hc•ilD>ateri8ltool>- 
jMt  Jo  ibia  part  of  ttwMklaBoe. 

XtC.^  It  nay  tKBUBnaltokuov  what 


An.  Gen.  The  boy's  tlecbratioa  cannot bw 
evidepoafar  him. 
L.C.B.  1  ahail  conGue  ^e  witaeaa  to  faott. 
Says,  that  when  the  boy  refnaed  to  ^  to  bis 
ratlier'ii,deponent  inritcdiiim  to  atny  uitli  him, 
and  brought  him   inln   the  hooie  unknown  to 
fiia  (the  deiinoenl'a)  futher,  anil  he  etaid  with 
deponent  about  live  orHixwecki;  that  aome- 
limei  he  lay  in  the  aame  bed  with  deponent, 
and  sometime*  in  the  bay-loft;  that  tae  rea- 
son of  hi*  putting  Mr.  Aoumley  in  the  lisy- 
lofl,  waa  Irat  deponent's  father  should  discover 
that  lie  entertained  any  body   in  the  boustt 
without  his  leave  or  knowledge,  and  be  an^y 
I  with  deponent  for  ao  duin)f,     8ayi,  that  as  de- 
I  iionent'a  father  had  no  familv,  i%lien  he  cam* 
'  linme  early  he  uicd  to  (to  to  bed  before  depo- 
I  nent,  and  iheo  deponent  carried  the  boy  to  nia 
!  uwn  bed,  as  llierc  waa  no  danger  then  of  hia  fa- 
'  ther's  knowing  that  Mr.  Annealey  waa  in  the 
I  house ;  but  at  other  times  dc|ioDeol  had  not 
the  same  opportunities,  and  could  oat  bring 
him  to  bed  unltnown  lo  liis  father,  sod  therefore 
was  obliged  to  conceal  him  in  the  hay-loft, 
wlisre  deponent  gave  him  meat  and  drink  uii- 
I  known  to  his  father. 

j  ^ys,  that  the  iniimacy  deponent  had  with 
the  boy  arose  from  hi*  having  been  his  play- 
'  fellnw:  and  that  it  was  out  of  rriandahiu  to 
kim  tbedtpnnentsupportcdhim.  Beingasked, 
if  he  observed  lord  Allbam  to  take  soy  care  of 
the  chilli,  aayi,  he  did  not  observe  my  lord  10 
lake  any  care  of  him  nhile  lie  was  with  depo- 
.  nenl,  and  believes  hia  lordship  did  not  know 
where  he  was.  Being  asked  how  the  boy 
cametu  leave  him,  and  what  hrcime  of  the  boy. 
after  he  bad  left  ilepouent ;  says,  that  ihc  boy 
grew  tired  af«layiiig  with  deponent  under  such 
reitrnint,  and  saut  lie  would  go  to  hit  father  to 
lochicore  ;  hut  deponent  does  not  know  what - 
became  of  him  but  by  hearsay. 

Says,  tbst  llie  school  where  the  boy  went, 
was  next  door  tu  where  de|Minent  lived,  and 
that  when  he  lirsl  came  lo  Proper-lane  he 
wore  a  scarlet  coat,  and  all  the  genteel  lioya  of 
the  street  were  hi*  play-trllowa.  Deponent 
being  desired  to  name  some  of  thoae  buys, 
mcnliniied  Wnlly  Ames,  son  to  captain  Amesj 
two  sons  nf  one  Robert  Bym,  a  brewer ;  a  son 
of  one  Itrily's  (where  de|ionent  loili;eit.)  Snys, 
lie  did  not  see  Mr.  AuiteHley  cince,  uniil  liis 
return  from  the  West  Indies.  That  when  Mr. 
Annealey  came  Snt  to  this  kiniidum.  Mr. 
fticbard  Mathews,  met  depouent  Bi  I bt^  Globe 
ciiffee.housr,  invited  him  to  dinner  the  nest 
dsy,  and  reijueitpd  depanentln  meet  him  atlb* 
coSee- house  after  chanife  liiiio.     Tlist  de- 

KnenlaccorJini;ly  went  the  next  day  and  mat 
r.  MathewR  at  the  time  and  place  uppoinled. 
That  Mr,  Mathews  scut  fur  a  mach,  and  ha . 
and  i)C|ionrnt'H  father,  and  deponent  went  into 
it :  but  instead  of  their  Kf  iiiK  lo  Mr.  Malliewa's 
hotne,  on  Uabci'*  Qaay,  aa  deponent  eipeci-  . 
mifUt.  Uatthen  onlmd  tha  ooMb  lo  drive., 
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to  Jervis-street,  to  Moore's  the  apothecary's, 
whicb  this  deponent  at  first  thoagbt  somewbat 
atraiii^e,  and  when  the  coach  had  slapped  at 
Mr.  Aloore*o,  Mr.  Mathevrs,  his  father,  and 
deponent  went  inio  the  house,  and  they  were 
shewn  into  a  dininff-room  i|p  one  pair  of  stairs. 
That  Mr.  M*Kercner  came  into  the  room  and 
saluted  them ;  but  that  he  was  a  stranger  to 
deponent,  deponent  hating  never  seen  him  be- 
fore. That  soon  atler  three  other  gentlemen 
coming  into  the  room,  BIr.  Mathews  asked  de- 
ponent if  he  knew  any  of  their  faces ;  where- 
upon deponent  looking  lery  earnestly  and 
separately  at  them  all,  knew  Mr.  Annestey,  and 
said,  That  is  Mr.  Annesley,  whom  I  knew  at 
lord  AUham*s  in  Proper-lane,  and  was  formerly 
my  play  -fellow.  Says,  his  image  was  as  fresh 
in  deponent's  memory  as  when  he  last  saw 
bim,  which  was,  when  he  was  about  ten  jears 
old.  Kays,  this  was,  as  deponent  beheves, 
about  two  or  three  da^s  after  Mr.  Annesley 's 
Urst  landing  in  this  kingdom.  Says,  he  knew 
of  Mr.  Anuealey*s  being  returned  to  Ireland, 
but  that  this  was  the  first  time  he  saw  him 
after  his  return.  That  deponent  had  no  oon- 
Tersation  with  hisfatlier  about  him,  and  did  not 
linow  before  then,  that  he  lodged  in  Jerris- 
street ;  but  says,  that  after  deponent  was  in  the 
coach,  and  the  coach  was  directed  to  drive  to 
Jer? is- street,  he  had  some  notion  that  they 
were  a  going  to  see  Mr.  Annesley :  for  depo- 
nent bad  been  told  by  the  boy  at  the  oofiee- 
liouse  the  day  before,  that  Mfr.  Mathews  and 
Mr.  Annesley  were  at  the  sign  of  the  Bear  the 
night  before,  (which  was  two  days  before  the 
day  of  deponent's  seeing  him)  and  that  they 
liad  sent  for  de|)onent,  but  deponent  happened 
not  to  beat  the  coffee- house  when  the  message 
was  left  there.  Says  he  never  saw  the  other 
Kfentlemen  (who  came  into  the  room  with  Mr. 
Annesley)  before  that  time.  Says,  he  knew 
Mr.  Annesley 's  face  as  perfectly  as  any  face  in 
the  world,  lieing  desired  to  look  about  him  in 
Court  to  see  if  lie  knew  him,  then  deponent 
pointed  to  Mr.  James  Annesley  (the  lessor  of 
the  plaintiff)  and  said,  by  virtue  of  my  oath  ha 
is  the  person  I  knew  at  lord  Althara's  in  Pro* 
per- lane,  that  was  taken  in  by  me  at  my  fa- 
ther's house,  as  aforesaid,  and  that  I  spoke  to 
at  Mr.  Moore's,  in  Jervis-street^  in  company 
with  Mr.  Mathews. 

[Croas-ezamioed.] 

Says,  that  he  is  34  years  oM  next  January. 
Being  asked  who  lived  with  lord  Altham  m 
Proper  lane,  says,  miss  Gregory  and  her  mo- 
ther, and  some  servants,  and  the  boy  who  was 
reputed  lord  A!tham*s  son.  Says,  he  was  re- 
puted bis  lawful  son  by  all  the  neighbours,  and 
>vent  to  school  to  one  Carty  in  Proper- lane. 
That  Carty  taught  Latin  and  to  read  Enj^lish  ; 
but  can't  tell  of  w  bat  religion  he  was.  Depo- 
nent being  asked  what  religion  he  himself  pro- 
fessed ;  says,  he  is  a  Roman  Catholic  Says, 
many  of  the  neighbours'  children  went  to  school 
to  Mr.  CUrk  in  the  Cloysters :  and  admits,  that 
H  wu  t  more  creditaUe  school  than  Carty 's. 


Being  asked,  how  often  he  was  in  my  lord's 
house ;  says,  never  but  once,  and  that  was  the 
time  my  lord  desired  the  ohild  to  call  deponent 
in :  that  they  were  both  playing  at  marbles. 
Says,  he  believes  the  chUd  remained  about  two 
days  in  the  house  after  my  lord  left  it;  but  is 
not  sure  as  to  the  number  of  days.  Saya,  thers 
was  one  boy  and  maid-servant  left  in  the  house 
after  my  lord  left  it.  Being  asked,  bow  toof^ 
after  taking  his  leave  of  deponent,  Mr.  Annes- 
ley came  back  to  him  in  Proper-lane;  says, 
about  five  or  six  months;  and  believes  it  was 
the  latter  end  of  the  yeal-  1734.  That  depo- 
nent was  then  IS  or  14  years  old.  Says,  he 
heard  that  lady  Altharo  was  his  mother,  and 
never  heard  he  was  a  bastard  till  his  laat  oomiog 
over  to  Ireland. 

Michael  Waldnm^  gent,  one  of  the  Attomies 
of  the  Court  of  Exchequer. 

Says,  he  thinks  he  has  seen  the  late  lord  Al- 
tham. Says,  that  a  young  gentleman  (who 
went  under  the  title  of  lord  Altham's  son)  was 
at  school  with  one  Bamaby  Dunn,  in  an  alley 
next  door  to  Warborougb  church,  in  Warbo- 
rough -street,  when  deponent  went  to  school 
there.  Is  not  certain  of  the  time,  but  believes 
the  young  gentleman  might  be  then  10  or  11, 
or  at  most  12  years  old.  Says,  that  deponent 
went  to  Dunn's  for  about  two  years,  and  that 
the  young  gentleman  continued  there  about  7 
mouths  at  soiool.  Believes  he  lodged  in  Ship- 
street,  but  does  not  know  who  visited  him. 
Says,  he  waa  called  by  the  scholars  young  lord 
Altbam,  and  particulaiiiy  by  Mr.  Cavenagh,tbe 
dancing- OHister's  son.  That  he  remembers  the 
school -master  one  day  made  use  of  these 
words  :  That  if  he  was  a  duke's  son,  let  alone 
a  lord's  son,  he  woukl  correct  him.  Says,  that 
deponent  used  to  go  with  hia  sister  to  Mr. 
Cavenagh's  dancing-school,  and  there  saw  Mr. 
Annesley ;  but  does  not  remember  to  have  seen 
him  any  where  else  after  he  left  Dunn's  school. 

[Cross  -examined.] 

Bein^  asked,  if  he  had  seen  Mr.  Annesley 
aince  his  return  to  this  kin^^m,  and  how  he 
came  to  be  introduced  to  him ;  says,  be  has 
been  in  company  and  dined  with  him.  That 
he  volUnUniy  went  to  his  lodflrings  in  College 
Green,  and  introduced  himself,  in  order  to  do 
him  all  the  justice  in  his  power.  Says»  he 
really  believes  he  is  the  person  he  went  to 
school  with,  as  aforesaid ;  but  will  not  swear 
positively  to  his  face  or  features  at  this  distance 
of  time. 

[Hereupon  the  Lord  Chief  Baron  said,  that 
the  last  time  he  was  in  London,  as  he  was 
walking  in  St  James's  Park,  he  accidentally  met 
with  a  gentleman  whose  face  or  features  he 
could  not  remember,  until  he  was  remmded 
thereof,  though  he  formerly  had  gone  to  school, 
with  him.] 

BanMhi^  Dunn  sworn. 

Says,  he  knew  lord  Altham.  That  deponent 
kepi  a  school  in  Blne*boar  alley  in  Warbo- 
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rough -street,  and  at  that  time  one  Dennis 
CaTenagh  (a  dancing-master)  introduced  mas- 
ter James  Annesley  to  deponent  as  lord  AK 
tUam's  son,  and  put  him  to  deponent's  school. 
8ays,  that  Cavenagh  used  these  words  to  de- 
ponent :  As  you  regard  me,  take  care  of  this 
young  gentleman ;  he  is  lord  Altham^s  son.  Is 
not  positif  e  how  long  he  was  at  deponent's 
school,  but  belieYes  he  was  there  about  8  or  9 
months ;  but  does  not  remember  any  gentle- 
nan's  coming  to  see  him  there.  Said,  that 
lord  Altham  some  time  afterwards  said  to  depo- 
nent ;  Mr.  Dunn,  you  were  recommended  to  me 
as  a  sober  careful  man  to  instruct  youth  ;  I 
have  therefore  sent  my  son  to  von ;  take  care 
of  him,  and  you  shall  be  rewarded. 

Says,  that  he  received  a  letter  in  the  country 
from  Mr.  Michael  Woldron,  ezpressiqg^that  he 
would  be  glad  to  see  deponent  at  his  father's 
in  Dublin,  about  some  particular  business,  but 
the  letter  did  not  mention  what  the  business 
was ;  that  deponent  thereupon  came  to  Dublin, 
and  went  to  Mr.  Waldron's  father,  pursuant  to 
the  directions  of  the  letter,  but  Mr.  Waldron 
not  tieing  there,  deponent  was  directed  to  go  to 
Mr.  WaTdron's  own  lodgings,  which  deponent 
accordingly  did,  and  there  met  Mr.  Waldron  in 
the  morning;  that  after  having  saluted  each 
other,  Mr.  Waldron  expressed  that  he  wa&  glad 
to  see  deponent,  and  asked  deponoit,  if  he  re- 
membered lord  Altham's  son^  who  went  to 
acfaool  to  deponent ;  deponent  said  be  did  re- 
member him,  and  told  Mr.  Waldron,  that  he 
went  to  deponent's  school  at.  the  same  time : 
Yes,  repli^  Mr.  WaUlron,  1  did  go  along  with 
bim  to  your  school.  That  then  Mr.  Waldron 
dressed  himself  and  brought  deponent  along 
with  him  to  College  Green,  where  «they  went 
iuto  an  house,  and  were  shewed  a  room,  and 
asked  to  breakfast.  Says,  that  the  moment 
deponent  saw  Mr.  Annesley  come  into  the 
room,  he  knew  bim,  and  advanced  to  him,  and 
kissed  biro.  Says,  be  had  observed  a  little  cast 
in  bis  eyes  when  he  was  a  boy,  and  the  remem- 
brance of  that  made  him  know  him,  and  depo- 
nent remembered  likewise  bis  features,  and 
knew  him  as  well  as  any  man  living ;  and  says, 
by  virtue  of  his  oath,  if  he  was  a  dying  man, 
he  could  safely  swear  he  knew  him  to  be  the 
same  person. 

[Croaa-examined.] 

Says,  that  deponent  instructed  lord  Kings- 
land  and  his  brother,  at  lady  Kingsland's  house 
in  Queen -street,  for  about  5  or  6  years ;  that 
Mr.  Annesley  came  to  deiionent's  school  some- ' 
time  in  July  17S4,  and  deponent  is  sure  of  the 
year  because  deponent  got  a  note  from  lady 
Kingsland's  receiver  dated  Slst  of  September, 
1724,  which  deponent  baa  kept  ever  since  (de- 
ponent drew  the  same  out  of  his  pocket  to  shew 
It)  and  Mr.  Annesley  was  at  school  with  depo- 
nent some  time  before  the  date  of  that  note. 
Says,  that  Mr.  Gsvenagh  afterwards  told  depo- 
nent that  my  lord  had  not  money  (on  depo- 
nent's applying  for  that  purpose)  but  deponent 
•rauld  be  coBsideicd  by  hii  lordabip. 


Being  asked  where  Mr.  Annesley  lodged  when 
he  went  to  school  to  deponent ;  says,  he  lodged 
in  Ship-street;  for  that  upon  bis  absenting 
himself  from  the  school,  deponent  enquired, 
and  being  informed  that  he  lodged  in  Ship* 
street^  went  to  look  for  him,  and  found  him  at 
his  lodging  there;  and  deponent  told  him 
then,  that  if  he  was  even  the  lord  Auglcsea, 
and  under  deponent's  care,  be  would  punish 
bim  for  absenting  from  his  school. 

Being  asked  what  he  tanght  Mr.  Annesley ; 
savs,  he  cannot  at  this  distance  of  time  tells 
whether  he  taught  him  L4itin,  nor  what  book 
he  read,  but  believes  be  taught  him  to  read  and 
write.  Says,  be  found  that  the  child  had  been 
at  another  school  before  be  came  to  him ;  can- 
not tell  how  old  he  was  then,  but  rays  be  ap« 
peared  to  be  9, 10  or  11  3'ears  old.  Being  asK« 
ed  if  the  child  was  attended  with  any  servant ; 
says,  that  sometimes  a  servant  clad  with  a  blue 
cloth  came  along  with  him,  but  not  always. 

Thomtu  ^jfme  being  ordered  by  the  Court 
to  be  called  again. 

Says,  that  he  believes  it  was  in  the  beginning 
of  summer,  1724,  that  mv  lord  Altham  lell 
Proper-lane.  Being  asked,  if  he  could  recol- 
lect how  the  boy  employed  himself  while  be 
stayed  with  deponent  in  Proper- lane,  ot  if  he 
then  went  to  school ;  says,  toat  he  did  not  go 
to  school  then,  that  he  was  about  the  door,  and 
sometimes  lay  concealed  in  the  house,  and  be- 
lieves'he  lodged  with  deponent  about  Christ- 
mas time.  Says,  that  when  he  first  came  to 
take  his  leave  of  deponent,  be  told  deponent  he 
was  going  to  board  in  Ship-street,  and  depo- 
nent remembers  he  mentioned  the  name  of 
Cavenagh. 

Patrick  Plunkct,  brewer,  sworn. 

Says,  that  deponent  knew  lord  Altham  ii^ 
the  year  1723,  to  the  best  of  deponent's  remem- 
brance, and  that  his  lordship  lived  in  Proper- 
lane,  next  door  to  deponent's  father,  and  de- 
ponent used  often  to  go  a  hunting  with  him, 
his  lordship  then  keeping  a  pack  of  hounds, 
and  by  that  means  deponent  became  intimately 
acquainted  with  him ;  and  says,  that  he  often 
drank  with  his  lordship.  That  he  saw  a  child 
at  my  lord's  house,  who  was  callei/  my  lord's 
son,  and  whose  name  was  James  Annesley, 
snd  deponent  saw  my  lord  frequently-  speak  to 
him.  oays,  that  Miss  Gregory  often  used  to 
complain  to  my  lord  of  the  child,  and  deponent 
twice  or  thrice  interceded  and  got  a  pardon  for 
bim.  That  the  faults  the  boy  was  charged 
with,  was  either  telling  lies,  or  being  missing 
from  school — heard  Miss  Gregory  call  him 
Jemmy,  and  the  servants  call  him  my  lord's 
son  ;  and  says,  he  was  treated  by  erery  body 
aa  lord  Altham's  child.  Deponent  having  said 
he  interceded  for  the  child  when  Miss  Gregory 
complained  of  him,  deponent  was  dcaired  to  tell 
in  what  words  he  spoke  to  my  lord ;  says,  that 
to  the  best  of  bis  remembrance  it  was  in  werdi 
to  this  effect ;  1  hope,  my  lord,  you  will  pardon 
QMilir  JameSi  and  be  wfll  nef  er  do  it  agaio* 
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Sayi,  lliat  depoaeut  iinilersUxMl  Miss  G rectory 
1 1  ale  J  the  Ikw  ;   tliot  slio  was  luutiress  ot  llie 
huiise,  ami  tbat  wbaterer  she  commamted  was 
ddiie.    Suys,  tliat  oue  of  the  times  my  lord  and 
Miss  Gregory  were  io  such  a  passiou  that  they 
were  (;oiu|;  to  beat  the  child.    Says,  it  was  the 
ffeoeral  reputalioo  of  the  country  that  he  was 
lord  Althaiu's  legitim:&te  sou,  aud  depoDent 
never  heard  aay  suspicion  to  the  contrary  until 
admiral  Vernon  had  sent  Mr.  Annesley  from 
the  fleet  to  London.     Being  asked  Liow  he 
knew  that  admit*al  Vernon  had  sent  him  to 
England;   says,  that  lady  Angiesea  sent  for 
deponent  about  May  last  was  twel? emonth,  aud 
asked  deponent  if  he  knew  lord  Altharo,  or  a 
bastard  son  of  his ;  to  which  deponent  answer* 
ed,  that  he  knew  a  pretty  little  boy,  tliat  was 
in  the  house  with  lord  Altharo,  who  was  re- 
puted to  be  his  son,  but  not  a  bastard :  lady 
Ati^lesca  reidied,  lie  is  a  bastard  son  of  my 
unfortunate  l«M-d,  and  added,  that  it  was  admiral 
Vernon  sent  him  home  to  England.    Depo- 
nent was  asked,  when  he  first  saw  Mr.  Annes- 
nesley  after  his  first  coming  to  this  kins^oin  ; 
says,*  he  never  mw  liim  since  Apri(  1723  or 
1724,  till  last  October  was  twet%'emoutb,  when 
deponent  saw  him  in  a  house  near  Mary  Church. 
That  shortly  after  Mr.  Annesley  came  fir»t  to 
the  kingdom,  deponent  met  oue  Cook  a  linen- 
draper,  who  asked  deponent  how  long  he  li?ed 
in   Proper- lane ;   to   which   deponent   made 
answer,  that  he  lived  there  about  26  years; 
Air.  Cook  thereupon  asked  deponent  it  be  knew 
lord  Altham  when  he  lived  there;  deponent 
■aid,  he  did :   Then  said  Cook,  it  is  reported 
that  a  son  of  his  is  come  over  here  to  claim  the 
Angiesea  estate.    I  believe,  said  deponent,  it 
is  James  Anueslcy  ;   yes,  that  is  his  name,  re- 
plied Cook,  or  to  that  purpose :    I  know  him 
perfectly   well,  said    deponent,   he    went   to 
school  to    one   Carty's  in  Proper- lane,    and 
though  it  mt:;ht  be  somewhat  difficult  to  know 
bim  at  this  distance  of  time,  yet  upon  recollec- 
tion, I  have  a  perfect  idea  of  his  face  and  fea- 
tures, and  will  hold  a  dozen  of  wine  I  should 
know  him  from  a  hundred,  unless  he  is  greatly 
altered ;  says,  he  did  not  know  a  word  of  Mr. 
Annesley 's  being    in  the   kingdom,  till  Mr. 
Cook  had   told  him  of  it ;   says,  Mr.  Cook 
mentioned  that  he  was  going'to  his  lodgings  to 
see  him,  and  deponent  having  a  desire  to  see 
him,  oflered  to  go  akmg  with  Mr.  Cook ;  says, 
they  went  to  Mr.  Anneslev's  lotlgings,  and 
that  candles  were  just   lighted ;   says,  they 
were  received  at  the  parlour  door,  and  intro- 
dnced  into  the  room ;   that  there  were  several 
gentlemen  there,  but  nobody  spoke  to  depo- 
nent; that  deponent  looking  round,  immedi- 
ately knew  Mr.  Annesley,  and  went  up  to  him,' 
saluted  him,  took  bim  by  the  bandi  and  said, 
Mr.  Annesley,  you  are  welcome  to  the  king- 
dom, I  am  glad  to  see  you.    Says,  that  depo- 
nent took  notice  of  his  looks  ;  and  that  the  me- 
lancholy manner  in  which  deponent  saw  him 
when  he  interceded  for  him'with  lord  Altham 
in  Proper-lane,  as  aforesaid,  had  made  so  strong 
aa  impression  on  deponent,  tbat  ha  coukt  not 


but  remember  him ;  and  says,  that  his  eyes 
and  fjce  are  very  familiar  to  him,  and  that  de« 
ponent  is  |iositively  sure  hc^knows  him.  Being 
oesired  in  Court  to  po'mt  out  the  person  he 
meant,  he  accordingly  pointed  to  Mr.  Annesle}', 
and  said,  he  was  the  same  person  who  went  to 
school  10  Mr.  Carty*s  when  he  taught  in  de- 
poueut*s  fattier^  yard,  and  who  lived  with  lord 
Altham  at  his  house  iu  Pix>^»er-lane,  and  waa 
reputed  his  son. 

[Cross-examined.] 

Defendant's  counsel  said  to  deponent,  Yoa 
**y>  you  took  notice  of  hi^  eyes  from  tlie  me- 
lancholy manner  you  saw  him  in,  oud  that  tbia 
made  you  remember  liim  ;  was  he  in  the  same 
melancholy  manlier  \i  lien  ^ou  first  saw  him  at 
his  lodgings,  since  hii  couiuig  over  ?  Says,  he 
was  not  iu  a  melancholy  manner  then,  but  yet 
his  face  was  familiar  to  deponent,  by  deponent's 
having  taken  |>articular  notice  of  it  on  account  of 
the  concern  he  expressed  when  dejionent  inter- 
ceded for  him.  Says,  that  wBen  the  Wty  went 
to  school  in  Proper-lane, de|>ofient  nas  about  22 
or  23  years  old  ;  says,  he  never  heard  my  lord 
say  he  was  his  son,  but  that  he  was  {;enerally 
reputed  to  be  so ;  says,  lord  Altham  left  Proper- 
lane  about  the  beginning  of  May,  17S4,  and 
went  to  Inchieore ;  that  deponent  went  to 
France  about  the  27th  of  May,  just  after  lord 
Altham  left  Proper- lane,  and  returned  to  Dub- 
lin in  August ;  says,  he  never  enquired  for  the 
child  after  his  return  from  France.  Being 
asked  if  he  knew  Thomas  Byrn  who  lived  in 
Proper-lane;  says,  he  did:  Being  asked  where 
Thomas  Byrn  lived  when  his  father  was  in  the 
country ;  says,  he  lodged  at  one  Ueily*s  in 
I'roper-lane:  being  asked,  if  he  thought  be 
should  have  known  Mr.  Annesley  if  he  had 
met  him  accidentally;  says,  he  believes  he 
should. 

Amos  Bushy  esq.  sworn. 

Says,  he  remembers  when  he  was  in  the  col- 
lege of  Dublin,  he  knew  a  little  boy  about  10 
or  11  years  old,  who  got  his  subsistence  at  the 
college  by  running  of  errands ;  that  he  waa 
called  James  Annesley,  and  deponent  was  tokJ 
he  gave  himself  out  to  be  lord  Altham'a  son ; 
says,  that  he  took  him  into  his  service  and 
maintained  and  clothed  him,  and  paid  for  bia 
lodging,  and  intended  to  take  him  to  the  conn- 
try  ;  but  that  upon  tlie  boy's  assuring  himhe 
was  lord  aud  lady  Altham'a  son,  and  often  tel*i 
ling  him  so,  and  adhering  very  particularly  al- 
ways to  the  same  story,  deponent  wrote  to  tbr 
country  to  his  grandfather,  acquainting  him, 
that  he  had  taken  a  little  boy  to  be  his  servant, 
who  said  that  he  was  lord  and  lady  Altham'a 
son ;  whereupon  hui  grandfather,  in  answer  to 
his  said  letter,  wrote,  that  no  such  person  waa 
a  fit  servant  for  deponent,  and  directed  deponent 
to  d&Boharge  him ;  whereupnu  deponent  ac- 
cordingly discharged  him.  Being  asked  if  h» 
slM>uld  have  known  that  same  person  if  he  had 
met  him  accidentally  ;  says,  he  Ihmks  he- 
should  have  known  bim,  having  so  strong  aa 
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Idea  of  bis  faoe,  that  he  beliered  heoonld  hare 
painted  it,  if  he  bad  been  a  lirooer ;  says,  he 
Was  applied  to,  to  go  to  Mr.  Anneslev's  lode- 
logs,  and  that  he  received  a  message  trom  itfr. 
Annesley  that  he  woald  wait  on  depoQent,  bat 
that  he  bad  a  sa? ere  eold,  and  that  he  had  been 
hi  search  of  deponent  f)r  several  days ;  that 
upon  hearing  of  tliis  message,  deponent  believed 
him  to  be  tM  same  person  who  was  at  the  col- 
lege ;  that  dep«Ifient  went  last  night  to  Mr. 
Anneslev's  lodgings,  and  saw  him  among  se- 
veral other  gentlemen,  and  knew  him  at  first 
sight,  and  said  to  him,  Sir,  I  recollect  your 
face :  and  Mr.  Annesley  said,  I  recollect  your's, 
and  will  ever  remember  it ;  and  de|>onent  says, 
be  never  saw  him  since  he  was  in  the  college 
till  last  night.  Deponent  was  desired  to  view 
him  in  court,  whether  he  was  the  same  person 
that  was  at  the  college ;  accordingly  deponent 
viewe<f%im,  and  swore  he  was  the  same  person 
whom  he  took  into  bis  service  as  aforesaid 
when  he  was  in  the  college. 

[Cross-examined.] 

Being  asked,  whethsr  it  was  generally  be- 
lieved or  thought  that  the  boy  was  lord  Al- 
tham's  son :  says,  that  some  tliougrht  by  bis 
indigent  circumstances  that  he  was  not,  bat 
others  believed  he  was ;  that  the  boy  said,  it 
was  by  the  means  of  a  mistress  his  father  kept, 
that  he  was  turned  away  ;  that  deponent  often 
asked  the  boy  whether  he  was  lord  Altliam's 
son ;  and  that  he  always  insisted  be  was ;  re- 
memliers  deponent  once  spoke  to  him  thus : 
You  little  n^ne,  you  often  say  you  are  lord 
Altham*s  son  ;  now  tell  me  truth,  are  you  so, 
or  are  you  not  ?  To  which  the  boy  answered, 
Indeed,  indeed,  I  am  my  lord  and  lady  Altham's 
son  ;  and  always  agreed  in  the  same  story. 
Being  asked,  whether  deponent  would  have 
taken  him  as  a  servant,  it'  he  bad  believed  him 
^to  be  lord  Ahliam's  son  ;  says,  he  should  have 
chose,  in  bis  way  of  tliiitkin|3^,  to  take  him  as  a 
servant,  tp  preserve  him  from  peiiur}',  thourjfh 
deponent  bad  really  known  him  to  be  my  lord's 
son.  Being  asked,  if  he  knew  uhero  my  lord 
lived ;  says,  he  did  not  know  where  be  lived. 
Being  asked,  if  he  did  not  know  it  was  an  hnpro- 

Jier  thing  for  a  gentleman  to  take  a  lord's  son 
or  a  servant ;  sa  vs,  if  he  had  understood  cere- 
mony then  as  well  as  he  docs  now,  perhaps  he 
might  have  thought  it  improper  to  have  taken 
him  as  a  servant.  Beingasked  how  long  he  knew 
him ;  says,  above  a  mouth ;  that  when  depo- 
nent first  knew  him,  he  had  neither  shoes  nor 
stockings ;  that  he  was  a  little  scull  that  used 
to  go  of  errands.  Being  asked,  how  long  ago 
is  it  since  he  was  in  the  college ;  says,  he 
fancies  he  went  first  to  the  college  about  the 
vear  1722  or  1728  ;  does  not  particularly  recol- 
lect the  period  of  time  of  his  going  there  first, 
but  believes  he  was  in  the  college  seven  years. 

DominUk  Farrciluwom. 

Says,  he  knew  the  late  lord  Altham  for  many 
years,  and  had  some  discoarse  with  him  about 
X  ton  of  hisy  but  nerar  with  Mini  Gregory ; 


that  be  knew  the  son  at  Dnnmaine,  aod  was 
well  acoimiiited  with  him  when  he  was  in  dis- 
grace  with  his  father,  lor  he  used  to  come  to 
visit  deponent,  and  deponent  often  relieved  and 
supported  him,  and  recommended  him  afler« 
waras  to  one  Purcell  a  botcher,  becaoae  depo- 
nent's wile  grudged  the  child's  being  hi  the 
house,  and  kept  at  deponent's  expence^  who  waa 
a  sufferer  by  his  father  56/.  that  finding  tbn 
child  waa  abandoned  and  neglected,  deponent 
went  to  my  lord  to  Inchicore,  and  applied  to 
him,  and  told  him  the  scandalous  and  cruel 
way  his  son  was  in,  and  begged  his  tordship  not 
to  let  the  poor  child  continue  as  a  vagaooud 
about  the  streets ;  that  my  lord  said,  be  was  in 
low  circumstances,  and  could  not  pay  for  bia 
board,  nor  could  he  take  him  into  bis  own 
house  becaase  of  miss  Gregory,  for  he  should 
have  no  peace  if  he  offer^  to  do  it ;  hot  mj 
lord  desired  deponent  to  support  him,  and  he 
wooM  not  only  pay  deponent  the  money 
he  owed  him,  but  thankfully  repay  what  de- 
ponent should  supply  his  son  with,  whenever 
It  was  in  his  power.  Says,  he  went  to  Dun- 
maine  when  the  child  was  about  two  years  old, 
and  deponent  had  him  in  his  arms ;  that  he 
took  him  ont  of  my  lady's  arms,  who  was  hug- 
ging and  kissing  him  ;  says,  be  lay  there  one 
night ;  says,  he  saw  the  child  afterwards  at 
Kirniay  in  thecountv  of  Kildare,  which  is  near 
the  river  Liflley,  anff  is  positive  that  it  was  the 
same  boy  whom  he  had  before  seen  at  Dun- 
maine ;  deponent  saw  him  afterwards  at  lord 
Altham's  bouse  on  Stephen's  Green  in  this  city, 
and- deponent  knew  him  afterwards,  when  he 
went  to  school  to  one  Carty's  in  Proper- lane« 
where  my  lord  live<l  at  that  time.  Being  ask- 
ed, what  became  of  the  child  after  the  discourse 
deponent  had  with  my  lord  at  Inchicore ;  says, 
deponent  kept  ihe  boy  for  about  a  month  or 
two,  but  deponent's  wife  not  being  well  pleased 
with  this,  deponent  grew  a  little  cool  to  the 
hoyr  who  thereupon  went  away  from  depo- 
nent's bouse ;  that  deponent  met  him,  and  gave 
him  a  little  money,  and  about  three  weeks  after 
that  deponent  saw  him  in  Smith lield  all  in  rags 
and  tatters  riding  a  horse ;  that  deponent  at  the 
r\me  time  seeing  one  Mr.  Purcell  a  butcher, 
with  whom  deponent  was  very  well  acquainted, 
and  whom  he  Imew  to  be  a  very  humane,  cha- 
ritable man,  and  in  good  circumstances,  and  to 
have  but  one  child  of  his  own,  deponent  took 
that  o|)portunity  of  making  the  poor  boy  known 
to  him  ;  that  having  directed  Mr.  Parcell  to 
look  upon  the  boy  as  be  was  ridinfr  the  horse, 
deponent  said  to  Purcell,  Conid  you  believe. 
th.%t  that  boy  is  the  only  son  and  heir  of  a  peer, 
who  one  day  or  other  will  probably  have  a  nrge 
estate?  To  which  Purcell  answered.  Sure  that's 
impossible.  And  thereupon  deponent  replied,  I 
affirm  to  you  he  is ;  and  if  you  will  take  him 
home,  Mr.  Purcell,  and  succour  bim^  he  will 
be  no  improper  companion  fur  your  son,  and 
may  live,  by  GodVi.  providence,  to  be  a  support 
to  you  and  your  family.  Then  deponent  de- 
sired Mr.  F'urcell  to  ask  the  boy  a  few  ques- 
tions, while  deponent  woold'  sttwd  aleof,  thalt 
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lie  miffht  be  satbfied  depooent  bad  told  him  no- 
thing uut  whit  was  true ;  that  Purcell  having 
ask^  the  hoy  several  questions,  and  being 
aatisfied  of  the  truth  of  what  deponent  had  told 
iiioi,  beckoned  to  de|)onent  lo  come  to  them, 
which- deponent  did,  and  observing  the  bov  to 
be  somewhat  melancholy,  deponent  said  to 
him,  Jemmy,  why  don't  you  speak  to  me,  w  hut 
have  1  done  to  you  ?  And  de|Kinent  made  the 
boy  give  away  the  horse  he  was  riding  upon, 
and  then  Purcell  said  to  him,  that  if  he  would 
be  a  good  boy,  and  be  advised,  he  should  live 
with  him  and  his  wife,  and  be  treated  as  their 
own  child.  Says,  that  Purcell  took  the  bov  and 
deponent  to  his  house,  and  Purcell's  wife  being 
inturnu'd  by  them  who  the  boy  was,  got  soma 
warm  water,  washed  and  combid  him,  and  put 
him  on  a  clean  shirt  of  her  son*s,  and  told  him, 
that  while  she  had  bread,  he  should  not  want ; 
sa  vfi,  the  boy  was  put  to  bed  to  Purcell's  son ; 
says,  he  has  heard  ihatPurceirs  wife  is  lately 
dead ;  says,  lord  Altham  was  at  that  time  in 
low  circumstancest  and  owed  deponent's  bro- 
ther-iu  law  250/. ;  that  my  lord's  not  paying  did 
not  arise  from  want  of  principle,  but  abdity. 
Being  asked,  if  the  boy  was  at  Purcell's  during 
the  lifetime  of  lord  Altham  ;  says,  he  was,  and 
that  deponent  saw  him  there  very  oflen.  Be- 
ing Skked  where  the  boy  went  from  Purcell's ; 
sa}8,  he  heard  he  went  to  Hire  with  Air.  Tigh 
at  the  I  lay -market.  Being  asked  when  he 
last  saw  the  boy  he  had  been  sjieaking  of;  says, 
last  Saturday,  at  his  lodgings  in  Cull^e- 
green  ;  and  that  deponent  did  not  see  him  be- 
fore that  day,  since  he  saw  him  at  Purcell's ; 
that  deponent  lives  in  Cork,  when  at  home ; 
that  u|K>n  hearing  of  Mr.  Annesley,  deponent 
had  the  curiosity  to  see  him,  in  order  to  be 
sure  if  he  was  the  youth  he  had  formerly  seen, 
thai  thereu|H)n  deponent  went  to  his  lodgings, 
and  immediately  knew  him  to  be  the  same  per- 
son whom  he  anew  when  a  child,  and  said, 
lliere  he  is  (pointing  to  Mr.  Annesley  iu  Court) 
I  am  positive  that  is  the  man* 


[Cross-  examined.] 

Being  asked  what  affair  it  was  occasioned 
his  goini^  to  Dunmaine ;  says,  he  went  for 
money  iliat  w  as  on  ing  to  him  for  lace,  head- 
dresses, handkerchiffs,  stockings,  and  other 
things  he  formerly  dvalt  in,  which  my  lord  had 
bought  of  deponent.  Being  asked,  what  bu- 
siness deponent's  brother  in-law  followed ;  says, 
he  kept  an  inn  near  Smithfield.  Being  asked, 
in  what  year,  and  what  time  of  the  year  de- 
ponent went  to  Dunmaine ;  says,  that  about 
April  1717,  or  171B.  deponent  went  to  the 
.races  at  the  Curragh*  of  Kildare,  and  from 
thence  went  to  Dunmaine.  B«ing  askeil,  if 
he  saw  the  lady  Altham  there  ;  says  he  saw 
her  at  Dunmaine,  or  at  least  saw  a*  lady  there 
who  passed  for  lady  Altham.  Being  asked, 
what  sort  of  woman  she  was ;  says,  she  was 
pretty  tall,  and  round  laced,  and  that  she  was 
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dressed  like  a  woman  of  quality ;  says,  ha 
never  was  at  Dunmaine  afler  that  time,  whea 
he  saw  the  child.  Being  asked,  if  he  ever 
heard  the  name  of  the  nurse,  or  of  Joan  Laffan, 
or  that  the  lord  and  lady  were  separated ; 
says,  he  never  did  hear  the  name  of  the 
nurse,  or  of  Joan  Laffan,  but  heard  of  the 
separation,  and  that  my  lonl  and  lady  parted 
soon  afier  de|)Oucnt  was  at  Dunmaine  ;  says, 
he  went  oflen  to  see  my  lord  when  he  lived 
at  Kinna,  and  after  deponent's  return  from 
England  where  he  had  been  for  some  time. 
Being  asked  if  he  went  to  England  in  spring 
1717  ;  says,  he  cannot  tell  whether  he  went 
to  England  the  same  year  be  was  at  Dun- 
maine ;  says,  he  was  several  times  at  Kin- 
na, his  business  often  calling  him  thither ; 
says,  the  child  was  five  or  six^ears  old  when 
deponent  was  at  Kinna.  Being  asketl  how 
long  it  was  between  deponent's  seeing  the  child 
at  Dunmaine  and  at  Kinna;  says,  he  does 
not  think  it  was  three  years ;  says,  the  child 
was  then  in  a  coat  and  breeches,  and  had  a  tutor, 
and  remembers  the  tutor  called  him  to  re- 
hearse his  lesson  before  deponent ;  says,  that 
when  deponent  was  in  Dunmaine  the  child  was 
in  petticoats,  and  had  a  servant  to  lead  hitn ; 
says,  he  saw  the  child  afterwards  in  Stephen'^ 
Gi-een  where  lord  Altham  lived  before  he  went 
to  Proper- lane;  remembers  my  lord's  living 
in  Proper- lane,  but  can't  say  bow  long  he 
lived  there;  says,  his  lordship  removed  from 
thence  to  lechicore ;  says,  the  child  was  about 
11  years  old  when  he  was  at  Purcell'ii,  and  had 
the  small- pox  whilst  he  continued  in  that  fa- 
mily. Being  asked  where  deponent  removed 
to  when  he  left  Dublin ;  says,  he  went  to  Cork. 
Being  asked  what  time  tne  debt  which  was 
owing  to  deponent  was  ctmtracted ;  says,  it 
was  after  the  year  1715,  but  that  his  pVipera 
books  being  left  in  the  hands  of  another,  and 
and  not  in  deponent's  po^er,  he  cannot  be  so 
particular  as  to  the  time  as  otherwise  he  might 
have  been. 

John  Purcell  sworn. 

Says,  he  is  by  trade  a  butcher.  Being 
asked  if  he  ever  kut-w  a  boy  called  James  An- 
nesley ;  says,  he  did.  Being  desired  to  give 
an  account  to  the  Court  and  the  jury  how  be 
became  acquainted  with  htm  ;  says,  de()onent 
happened  to  go  to  Sinithfield  on  a  Wednesday 
night  about  seven  o'clock  in  the  evening, 
where  he  met  Mr.  Dumiiiick  Farrell,  an  ac- 
quaintance of  his,  who  shewed  him  a  little 
boy  riding  on  a  horse,  in  a  poor  and  meaa 
condition  ;  and  said  to  deponent,  Purcell,  is 
not  this  a  melancholy  sight  to  see  a  nobleman''s 
child  in  that  condition  ?  That  thereupon  depo- 
nent asked  Mr.  Farrell  wlio  the  chiid^s  father 
was ;  and  Mr.  Farrell  told  deponent,  it  was 
my  loid  Altham.  Tbat  deponent  l>eing  sur- 
prise«l  at  this  account,  asked  Mr.  FarrclTwhat 
the  meaning  was  o\'  his  father's  sufferinsf  him 
Xo^o  in  that  condition?  That  the  boy^must 
certainly  have  been  guilty  of  some  very  bad 
tricks  to  induce  his  father  to  neglect  him  in 
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thit  muirar.     Thit  Mr.  FirKll  told  depo- 
nent, it  WM  not  owing  to  toy  fault  of  the  boy's, 
Imi  to  the  influence  of  a  nistrees  whom  my 
lord  was  doatingly  fond  of,  and  wlio  had  taken 
an  anttiiathy  to  the  boy,  and  Mr.  Farrell  re- 
commended him  to  deponent  as  an  object  of 
nity.    lliat  thereupon    deponent  callra  the 
lM>y,  and  told  him  that  if  be  would  promise  to 
be  a  good  boy,  deponent  would  take  him  under 
his  care,  and  that  he  should  ne?er  want  while 
deponent  had  it.   That  on  hearing  this,  the  boy 
kneeled  down  and  thanked  deponent  in  the 
most  earnest  manner.     That  then  deponent 
took  him  home  to  his  own  house,  and  intro- 
duced him  to  his  wife,  telling  her,  he  had 
brought  her  a  present,  and  desinng  her  to  take 
care  of  the  child,  who  might  one  day  or  other 
live  to  make  her  amends  for  relieving  him. 
That  deponent's  wife  asked  deponent  who  he 
wa<; ;  and  deponent  told   her.    That  immedi- 
ately she  fetched  a  pot  of  water,  and  come  soap 
and  bran  and  washed  the  child  ;  and  put  him 
on  a  clean  shirt  of  deponent's  son's,  and  grew 
▼ery  fond  of  him.    Says,  roost  people  used  to 
call  the  boy  my  lord.    That  in  some  time  aficr 
the  lad  took  the  small-pox,   and  all  proffer 
care  was  taken  of  him  in  deponent's  house. 
That  hfUr  the  child  was  recovered  of  the 
•mall-poXy  a  gentleman,  (who  was  then  called 
tUchard  Annesley,  and  is  the  now  defendant, 
the  earl  of   Anglesea)  came    to   deponent's 
house,  and  asked  if  one  Purcell  did  not  live 
fhere ;  and  siid,  he  supposed  they  sold  li- 
quors ;  that  the  gentleman  had  a  gun  in  his 
hand,  and  sat  down,  and  having  called  for  a 
pot  of  beer,  asked  deponent,  if  he  bad  a  boy 
10  his  house,    called  James   Annesley?   To 
which  deponent  answered,  that  there  was  such 
a  bov  in  the  hduse,  and  called  his  wife,  and 
tokl  her  a  gentleman  wanted  to  see  the  boy. 
6ays,  the  child  was  sitting  at  the  fireside,  and 
immediately  saw  Mr.  Richard  Annesley,  though 
lie  could  not  sea  the  child  by  reason  of  the 
•itualion  wherein  he    sat.    Bays,  the  ,child 
trembled  and  cried,  and  was  greatly  affrighted, 
saving,  that  is  my  uncle  Dick.    Says,  that 
when  the  child  was  shewn  to  the  defendant, 
he  said.  So,  Jemmy,  how  do  ye  do  ?  That  the 
child  made  his  bow,  and  replied.  Thank  God, 
Tery   well.    That  the   defendant  tlien  said, 
l>on't  you  know  me  ?  Yes,  said  the  child,  you 
are  my  uncle  Annesley.    That  thereupon  the 
defendant  told  deponent  that  the  child  was  the 
•on  of  lord  Altham  who  lived  at  Inchicore.  To 
Hrhich  deponent  replied,  I  wish.  Sir,  you  would 
•peak  to  his  father,  to  do  something  for  him. 
Being  asked,  if  he  is  sure  Mr.  Richard  An* 
Oasley  told  deponent  that  the  chiM  was  lord 
Altham's  son ;  says,  be  is  sure  he  did,  and 
that  he  mentioned  that  the  child's  father  wss 
then  alive.    Being  asked  if  deponent  under- 
stood that  he  meant  that  the  child  was  lord 
Ahham's  bastard ;  says,  be  did  not.    That  the 
<AiM  called  him  uncfe,  and  begged  of  him  to 
apeak  to  his  ftfther  to  send  deponent  something 
thai  was  handaome  for  his  kindnem  to  him. 
Tha*  thereupon  dapamt  toM  Mr.  Rksbard 


Annesley,  he  desired  no  gratuity,  but  wished 
the  cbiUVs  father  would  take  him  into  his  own 
care.  Bein^  desired  to  repeat  what  Richard 
Annesley  said  to  the  child  when  he  came  in  ; 
says,  he  called  him  Jemmy,  and  asked  him 
how  he  did ;  and  told  him  he  was  glad  to  sea 
him.  Says,  that  the  child,  to  the  best  of  de- 
ponent's memory,  told  his  uncle  he  had  fallea 
mto  the  hands  of  good  people.  Says,  that 
sometime  afterwards  the  child  was  told  of  the 
death  of  his  father,  and  that  he  was  to  be 
buried  at  Christ's  church  ;  and  the  child  went 
there  and  saw  the  funeral,  and  afterwards 
came  home  all  in  tears.  Being  asked  when 
lord  Ahham  died;  sa^'s,  in  November,  1737. 
That  in  about  three  weeks  afler  my  lord's 
death,  Mr.  Hichard  Annesley,  (who  was  then 
called  lord  Altham)  come  mto  the  market  a 
second  time,  and  sent  n  man  (who  belonged 
to  one  Jones  a  butcher)  to  deponent's  house, 
to  desire  that  the  child  might  come  to  the  said 
Jones's  house  in  the  market ;  that  thercnpon 
the  child  came,  and  told  deponent,  that  his 
mistress  (meaning  deponent's  ^ife)  wanted  to 
speak  with  deponent;  that  deponent  accord- 
ingly went  home,  and  was  told  by  his  wife, 
that  the  child  had  been  sent  for  to  Jones's 
house,  but  that  she  was  afraid  it  was  soooe 
trick  of  his  nude's  to  use  him  ill,  and  that 
she  did  not  care  to  let  the  child  go  to  Jones's 
without  deponent  V  says,  deponent  thereupon 
hid  the  man  return,  nnd  tell  them  the  child  was 
coming  ;  and  then  deponent  took  a  cudgel  in 
one  hand,  and  the  cliild  in  the  other,  and  went 
to  the  said  Jones's  house,  where  deponent  saw 
the  present  earl  of  Anglesea  (who  was  then  ia 
mourning)  with  a  constable,  and  two  or  tbrea 
other  odd-looking  feltows  attending  about  the 
door;  that  deponent  took  off  his  hat  and  8a-> 
luted  my  lord,  which  he  did  not  think  proper 
to  return ;  but  as  soon  as  be  saw  the  child  ia 
deponent' i  hands,  he  called  to  a  fellow  that 
stood  behind  deponent's  back,  and  said  to  hinl. 
Take  up  that  thieving  son  of  a  whore  (maan- 
in^  the  child)  and  carry  him  to  the  place  I  bid 
you;  that  deponent  asked  him  whom  ho 
meant  by  a  thieving  son  of  a  whore ;  Damn 
you,  (replied  my  lord)  I  don't  speak  to  yoo. 
but  to  that  thieving  son  of  a  bitch,  I'll  send 

him  to  the  d 1 :  upon  which  deponent  said. 

My  lord,  he  is  no  thief,  you  shalljnot  take  him 
from  me,  and  whoever  offers  to  take  him  from 
me,  I'll  knock  out  his  brains ;  that  then  depo- 
nent took  the  child,  (who  was  trembling  with 
fear)  i^nd  put  him  ck)Se  between  bis  legs. 
Being  asked  how  long  it  was  after  Mr.  Richard 
Annesley  came  to  deponent's  house  that  he 
sent  for  the  child  to  Jones's;  says,  it  wai 
about  six  or  seven  weeks,  and,  to  the  best  of 
deponent's  remembrance,  in  the  month  of  De- 
cember. Says,  he  asked  the  uncle,  by  what 
authority  he  would  do  what  he  threatened  f 
To  which  the  sAid  Mr.  Richard  Annesley 
mode  answer,  that  he  could  not  make  his  ap- 
pearance at  the  Castle,  or  any  vf  here,  but  that 
he  was  insulted  on  that  thieidng  son  of  a 
whore's  account.  That  thcreuiion  dOponent 
4H 
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iaiJ,  be  was  surprized  that  a  gentleman,  who 
maitc  the  appearance  that  defendant  did,  should 
shew  so  much  malice  to  destroy  a  poor  crea- 
ture that  was  no  ezpence  to  hiro,  either  for 
clotlies  or  maintenance,  though  it  would  better 
become  him,  who  was  the  child's  uncle,  to 
provide  for  him,  than  to  suffer  deponent,  who 
was  a  stranger  to  him,  to  do  it ;  that  the  de- 
fendant expressed  a  great  deal  of  anger  at  bis 
not  being  able  to  compass  bis  ends ;  and  after 
some  high  words  had  passed  between  them, 
deponent  seeing  the  constable  go  off,  went 
away  with  the  child  in  hit  hand,  and  carried 
him  home  safe  to  his  mammy,  (deponent's 
wife)  as  he  called  her.  Some  lime  aAer,  de- 
ponent saw  a  consUble  lurking  about  his 
bouse  to  carry  away  the  child  if  he  could,  as 
deponent  believes ;  says,  the  child  continued 
with  deponent  till  February,  and  then  wait 
away  without  deponent's  knowledge ;  says,  he 
went  to  one  I^Ir.  Tigb's  at  the  Hay  market,  as 
bo  told  deponent  some  time  after;  and  the 
reason  lie  gave  deponent  ibr  going  away  was, 
That  be  saw  so  many  people  coming  about 
the  house  after  him,  that  he  was  afraid  of  being 
taken  away  by  some  of  them.  Beiug  asked, 
whether  he  should  know  the  same  person  now 
if  he  saw  him ;  says,  that  he  pitched  upon 
Mr.  Anneslcy  among  several,  the  first  time  he 
came  to  this  kingdom,  without  the  least  hint 
being  given  him  ;  and  de|N)nent  pointed  to  him 
in  open  court,  and  swore,  that  Mr.  Annesle^ 
was  the  same  person,  whom  he  kept  in  his 
iMUise,  as  aforesaid. 

[Cross-examined.] 

Being  asked  what  time  it  was  that  Farrell 
•bewcd  him  the  boy  in  Smithfield ;  says,  in  the 

i^ear  1726,  or  1727,  and  that  deponent  heard 
ord  Altham  lived  then  at  Inchicore.  Being 
asked  what  time  it  was  lord  Altham  died ; 
says,  he  died  in  November  1726,  or  1727 ; 
that  the  boy  continued  with  deponent  about 
eleven  months ;  rememliers  his  coming  home 
to  deponent's  house  from  lord  Altbam's  burial ; 
aavs,  he  ran  from  de[K>nent'8  house  to  Christ's 
Cnurch  to  see  it.  Being  a^ed  whether  depo- 
nent did  believe  him  to  be  lord  Altliam's  son 
when  he  took  him  into  bis  house ;  bays,  he 
did  believe  him  to  be  lord  Altbam's  real  na- 
tural son,  from  what  Farrell  told  deponent, 
who  likewise  mentioned  to  deponent,  that  the 
child  had  been  in  his  care,  but  that  his  wife 
thought  much'of  it,  and  that  he  was  obliged  to 
put  biin  auay  to  keep  his  wife  in  temper ;  that 
deponent  had  a  school- master  to  teach  the 
child  to  write..  Being  asked  if  deponent  ever 
went  to  Inchicore  to  speak  to  my  lord  about 
the  boy ;  says,  he  never  did,  but  that  be  once 
determined  to  have  gone  there,  only  that  he 
was  advised,  that  my  lord  was  a  passionate 
man,  and  would  not  value  tlie  shooting  him 
through  tlie  head,  and  that  it  would  be  of  no 
service  to  the  child,  because^  of  the  woman  my 
lord  kept  in  the  house ;  says,  that  the  defen- 
dant was  called  captain  Annesley  when  he 
came  to  deponent's  house,  and  told  deponent 
he  was  brother  to  t^e  c|uKi'«  taUier,  and  nays, 


that  the  child  called  him  unde.  Being  adied 
whether  he  did  not  know  that  a  son  is  to  in- 
herit the  title  of  hia  ftither  ;  says  he  does ;  but 
thai  not  being  skilled  in  law  aSairs,  he  cooM 
^  not  tell  why  the  b|v  did  not  succeed  my  lord 
Altham  his  fatbei^^ut  says,  the  bov  went  to 
Mr.  Tigh's,  a  gentleman  more  capable  of  such 
sort  of  business  than  deponent.  Being  asked, 
if  he  enquired  whether  lord  Altham  had  any 
estate ;  says,  he  did  not.  Being  asked  if  he 
told  Mr.  Tigh,  that  the  boy  was  lord  Altbam's 
says,  be  did  not ;  that  he  was  indiflerent 


son 


about  the  boy,  because  he  went  away  from 
deponent  without  his  knowledge ;  does  not  re- 
member that  he  apprized  any  other  person  of 
the  family  that  a  son  of  my  lord  Altbam's  was 
in  his  care.  Being  asked  if  he  heard  thai 
captain  Annesley  (the  present  defendant)  be- 
came lord  Altham  upon  the  death  of  the  late 
lord  ;  saj^s,  he  did,  but  that  deponent  did  not 
care  to  interfere  in  that  matter,  as  long  as  might 
had  overcome  right ;  and  as  the  bov  went  away 
from  dertonent  without  his  knowledge,  depo- 
nent diu  not  think  it  incumbent  upon  him  16 
meddle  in  it.  Being  asked  if  the  bov  was 
sharp ;  says,  he  was.  Being  asked  whether 
he  heard  the  boy  say  any  thing  of  his  right  to 
any  title  or  estate ;  saj^s,  be  heard  him  say,  he 
hoped  to  be  earl  of  Anglesea.  Being  asked 
how  he  knows  the  boy  went  to  Mr.  Tigh's  ; 
says,  he  saw  him  at  Mr.  Tigh's  door,  and  in  a 
livery,  which  gave  deponent  great  concern  ; 
says,  Mr.  Tigh  was  generally  called  counsellor 
Tigh.  Being  asked  how  'be  knoi^s  it  was  a 
constable  that  came  about  his  house,  and  that 
he  lurked  for  the  bo^ ;  says,  he  looked  like  a 
constable ;  that  one  day  be  lifled  np  the  latch 
of  deponent's  door,  and  when  he  found  he  was 

fierceived,  he  ran  away.  lk*ing  asked  if  he  be- 
ieved  that  the  present  defendant  intended  the 
boy  any  mischief,  when  deponent  went  to 
Jones's  ;  says,  he  did  suspect  that  the  defen- 
dant intended  him  harm.  Being  asked  why 
lie  did  not  then  apply  to  some  justice  of  peace 
or  other  magistrate  for  redress ;  says,  he  did 
,  not  care  to  go  to  law  about  it,  but  that  he  took 
care  U>  keep  the  boy  close  within  doors,  after 
the  defendant  had  made  this  attempt.  Being 
asked  in  wliat  part  of  the  house  defendant  was 
when  deponent  found  him  at  Jones's ;  says,' 
he  was  in  the  kitchen,  and  that  the  constable 
stood  in  the  entry  behind  de|K»nent's  back,  and 
two  or  three  without  side  of  the  door ;  that  the 
boy  said  to  deponent,  Dear  Sir,  don't  let  them 
take  me  away,  that's  uncle  Dick,  they  will 
destroy  me :  upon  which  deponent  told  him, 
he  would  lose  bis  Ufe  before  he  should  be 
taken  from  him ;  says,  that  some  people  hesr» 
ing  the  noise  came  and  asked  deponent  if 
be  wanted  any  assistance.  Deponent  being 
desired  to  name  some  of  the  people  who 
came  to  his  assistance,  he  named  Mr.  Big- 
nell,  who  he  said  was  dead ;  says,  the  con- 
stable went  away ;  can't  tell  who  the  constable 
or  the  other  ruffians  were,  never  having  seen 
them  before ;  says,  the  boy  remained  with  de^- 
ponent  about  two  months  after  that ;  and  aa 
dcfweot  thought  sU  (hiDgi  OTSTf-he  mads  him* 
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•eif  eaaj  irilUoat  gmng  to  a  nuigitlrale,  think-  |  Alllian),  uJ  that  ihorlly  after  faia  death  de- 

c__  I.! If  _ii .  .i_   _i..ii      n_T.._  ,  --ingni  bappcneil  lo  iie  io  comiiany  with  bia 

otlbrr,  the  pmrat  eirl  of  Angjlesea  (ibe  now 

idiul)  when  »  gentleman  in  ilie  coropanj 

ig  mentioaed  that  there  was  a  buv  at  lonl 

id  that  hit  mother  i  Altham'a  burial  who  made  a  great  nuise,  and 

cried,  and  called  himself  lord  Altbtm'a  iim ; 

the  defendant  made  answer,  and  awore  he  wA 

poitOT  and  a  lagahanil,  or  words  to  that 


fo^  himself  ahls  to  protect  the  child.     , 

asked  if  the  child  said  he  wa«  lord  Altham' 

lOQ }  says,  he  did  ;  says,  DominlcL  Farrell  told     defendiul)  when  »  gei>tl< 

deponent  that  he  had  aeen  the  child  at  Dun-  '■---■    ■—.-j  .1.-.  .1 

mains  io  my  lord's  house,  and  that  hi 

was  a  relatiou  of  the  duke  of  BuckinKhani.  I 

BeioK  asked  what  lort  of  a  son  Farrell  told  him 

the  chihl  W81 ;  aays,  that  he  told  deponent  the  ,  .  „  . 

chilli  was  lord  Altham'a  real  natural  son.  Being     eflect,  and  ought  to  be  transported.     Being  de- 


asked  if  he  was  positive  Farrell  told  him  ht  was     aired  lo  tell  the  Court  how  he 

lord  Altham'a  real  natural  son;  8Bys.hcisposi< 

tire  he  did.      [Hereupon  Mr.  Haniilioii, 

Ihejury,  asked  dL'ponent,  what  deponent 

fcy  a  real  natural  son  ?"]   Oe|wneiit  answered,  I 

a  sou  got  by  lord  Altham's  witi?.     Being 


a.>iked  by  the  dctendanl's  cimnsel,  whether  the 
tiresent  defendant,  when  became  In  ilepnnent's 
house,  did  not  hav  the  child  was  lord  Altham'a 
natural  son,  as  Fnrrell  said  be  was;  says,  he 
does  nnt  remember  that  bis  uncle  called  him 
natural  sou,  hut  soid  that  he  was  his  hroiher's 
son,  and  that  lord  Altham  was  bis  father. 
Being  B^kcd,  if  he  knows  Mr.  Charlton  tbe  at- 
torney, or  Mr.  Stone;  snys,'  he  does  know 
them.  QetDg  asked  if  efer  he  told  them,  or 
any  body  else,  that  he  saw  the  boy  a  ship- 
board ;  snya,  he  did  not,  to  the  best  at  bis  know- 
led^,  hut  that  hii  son  might  tell  them  ao. 
Being  a^ked  what  the  boy  called  deponent's 
wife ;  aaya,  snraelimes  he  called  her  Mammy, 
■ometim^s  mistress ;  says,  he  kept  the  boy,  in 
llopea  that  nhen  he  came  of  age,  he  might 
prove  himself  to  be  lord  Attham'a  son,  and  re- 
COfer  his  birthright;  that  the  bo;^  nercr  did 
any  thing  tbr  deponent,  but  sometimes  ran  of 
errands;  says,  be  baa  beard  tbe  boy  went  on 
•hip-board.      Being  aiked  if   Jones 


lobe  i[ 
fondant's  company,  and  what  was  tbe  occasion 
of  '  of  this  cDoreisalion ;  aaya,  tliat  aonn  after  th* 
tale  lord  Altham's  death,  deponent  w'as  in  com- 
pany with  the  present  earl  of  Angleaea,  then 
lord  Altbaro,  (dc|Hineiit  being  conccmcil  in  liia 
affairs)  and  that  either  one  Cafenagh  (a  dancings 
matter)  or  one  Wtlhinsou,  (persons  who  used 
|g  attend  his  lordship)  having  been  sent  by  him 
to  Mr.  Hawkins  king  at  arms,  to  desire  him  to 
enroll  my  lord  as  Laron  of  Altham  in  the  placa 
of  his  hrotlter  the  late  lord  Altham,  oame  back, 
and  frufe  his  lordsliip  an  Account  in  preaeuce  of 
this  deponent,  that  Mr.  Hawkins  said  he  could 
not  enroll  hioi,  for  that  there  was  some  reason 
to  think,  that  the  laic  lord  Altham  had  left  • 
SOD,  for  that  a  boy  has  made  a  great  noise  at 
bis  funeral  in  Christ- church,  crying  and  lellinj; 
erery  body  aloud,  that  he  was  the  son  of  Uw 
late  lord  Allham.  My  lonl  waaangry  at  hear- 
iag  what  Mr.  Hawkins  said  ;  and  declared, 
that  tlie  hoy  was  a  vagabond  and  impostor.  I 
aaid,  that  if  he  was  a  vagahond,  there  was  k 
method  to  get  rid  of  him,  which  was  la 
indentured     at    the    Tholsel    and 


get    .._. 

transported ;  deponent  believes  my  lord  said, 
the  boy  was  a  bastard,  though  ue  gave  no 
_.!._      ^  jij  induce  depoueot or therestof 


saya,  hewas;  but  heard  he  went  I  the  company   10  believe  him  aach,  than  faia 


crazy  about  the  streets,  telling  every   body 
\*as  ruiued  by  lord  Altham,  the  present  defen 
dant;  says,  "be  ^ve  tbe  hoy  no  ill  usage  l' 
might  induce  him  to  go  avray,  but  that 
having,  during  the  time  hewas  with  deponent, 
staid  out  all  night  fwhich  was  hut  about  three  or 
four  limes  in  all)  ueponenl  corrected  bim  for  it 
aome  of  the  '' 


lordship's  s|)eaking  in  an  angry  manner..  That 
deponent  thereupon  said  tumy  lord,  that  Mr. 
ige  that  I  Hawkins's  refusing  to  enroll  hK  lordship  might 
not  perhaps  be  on  tbe  hoy's  account,  but  be- 
cause he  wanted  his  honorary  fecit;  whereupon 
my  ford  said,  that  if  that  was  all,  he  would  sa- 
tisfy bim  :  And  deponent  says  hislordshin  sooo 
after  took  his  seat.     Being  asked,  if  he  aid  not 


Thus  ended  the  Ihird  da,',  examination  of    fft""""!' I'^'r  Hie  delenrianlsay,  the  boy 
plaintiff's   witnes**,   about  eight  o'clock   -     transported  ;  saya,  he  never  heard  my  lord 


Atonday  night  the  lltfa  of  November  :  and  the 

Conrt,  by  like  consent,  as  before,  which  was 

aigned  by  the  parties  and  their  attomies,  and     ,       ■      '  ~.    ..       ■ 

3  in  o^ncoirl.  adjourned  to  the  neitt^or^.  ,  »■«  "»  e<»«i  »»■'  ih"  U. 

ing  atninVof  thedoci.  ■"""■"'  "'*""»•"  ""^  beat. 


says,  he  never  lieard  my  lord  aay 
me   ooy   was    transported;    but    that    tome- 
time  alter  the  boy  was  gone,  upon  some  of  the 
company's  talking  of  him,  the  defendant  said, 
and  that  Ue  aaid  it  inaueaay 


[Cross-examined.] 

Being  asked,  when  he  first  heard  of  tbe  boj; 

says,  be  never  heard  of  him  till-  after  the  death 

of  the  late  lord  Altham.     And  deponent  has 


Tuadmf,  Novtmber  IS. 
The  Court  met  according  to  adjournment,  and 
thejury  beingcalledoTer  aabefore,  anaweredlo  '  dined   with   the  late  lord  Altham,   and  never 
their  D&raea,   and  then  the  plaintiff's  couosd  j  heard  him  say  he  had  a  son.     Nor  did  de- 

'  d  to  examine  their  witDeiass,af  fo|.     nonent  ever  hear  bim  seywhowasto  inherit 

niaeatate. — Sayi,  he  never  heard  any  person  te- 
putfd  to  be  his  heir  but  the  defendant.  Says,  1 
the  late  lord  Althaip  died  intestate ;  and  thM 
tbe  defoiiilBnt  took  onl  administratioo  lo  him. 
Bdag  ukcd,  wbtn  it  wai  my  lord  laid  that 


proceeded  t 


the  Court  of  Common>Fleas, 
Bayi,  he  wh  acguaintied  with  tbe  late  lord 
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the  bny  was  {rone ;  uys,  it  was  roott  likely  io 
a  Uvern,  amongst  his  usual  aci]Daiotance. 
fieiii^  asked,  ifhe  f.iinsiilted  de|ioneDi  aboatthe 
liu^'&tt-aLas|)firiaiioD:  Miyt,  he  did  out. 

Murh  B^rn  sworo. 

Scys.  he  \im  known  the  defendant  a  lon^ 
time,*^L:it  cz-.-'i  ttll  ilirectly  how  teng-.  Bcinjj  j 
deviled  to  {rive  au  account  to  I  lie  Cuiirt  and  jury  J 
if  he  was  at  r.ny  lime  employ eil  by  any,  and 
what  person  to  iranspurt  any,"  aiitl  ivhat  hoy  ;  j 
•ays,  t:.  at  about  sixteen  years  ago,  one  Donneily,  j 
a  cciislablf,  met  deponent  (who  was  at  that 
time  hkcivjve  a  constable)  and  told  deponent  he 
liad  a  ;;oi»d  job  fi>r  him,  which  he  was  to  ^et  a 
l^uinea  ior ;  and  deponent  should  have  a  share 
of  it :  And  Donnelly  desired  deponent  to  po 
alon^  ivith  him.  That  deponent  accordingly 
went  aluu^  with  him  to  one  Jones's  house  in 
Ormoiul  market,  ami  the  present  earl  of  Angk- 
sea  was  there  (who  was  then  called  lord  Altbam) 
and  there  was  a  small  hoy  there,  which  my  torcl 
■aid  was  bis  brother's  son.  My  lord  chaq^ 
the  buy  with  stcalins^  a  silver  s|KN>n,  and  that 
lie  was  a  'hief,  and  tiesired  depiinent,  and  the 
said  Donnelly  and  others,  who  were  there  with 
my  I'jrd,  co  lake  hiiu  away  to  George's  Quay. 
That  accordingly  they  too'k  the  hoy  iwat,  and 
carried  him  towanis  Essex-bridge;  and  there  a 
coach  was  got,  into  which  the  said  Donnelly, 
the  boy,  and  deponent  wint ;  and  the  coach 
^as  oideretl  to  drive  down  to  George's  Qoayt 
sayai,  my  lord  was  there  as  soon  as  the  coach  ; 
but  deponent  does  not  know,  whether  my  lord 
\>alked  or  went  in  a  coach  or  chair.  Says, 
there  was  a  boat  waiting  attbeSliu  at  George's 
Qtiay,  and  the  boy  was  put  into  it  oy  Donnelly, 
and  lord  Ansflesea  went  into  the  boat  down  the 
river,  and  de|ionont  returned  home.  That  next 
day  Donnelly  came  to  deponent  and  gave  him  a 
shilling;  whereupon  deponent  demanded  half 
a  cfuiiic-a,  as  the  part  which  Donnelly  had  pro- 
inis'd  him;  but  never  got  it.  There  was  a 
icub  followed  ihein  when  they  carried  the  child 
away.  That  the  bov  cried  very  much,  which 
lie  believes  occusioneil  the  mob.  Says,  the  boy 
tol !  thcui,  l.e  was  afraid  his  uncle  was  going  to 
kill  or  trans|iort  him.  Being  asked,  whether 
there  was  any  thing  done  to  prevent  the  trans- 
portation ;  says,  he  saw  nothing  done  to  pre- 
vent it.  lieiiijir  asked,  if  the  boy  mentioned  the 
lord  Altiiain  (the  now  dciendaut)  as  his  ancle; 
rays,  he  did.  Heii):;^  asktd,  when  it  was  he  j 
first  saw  the  boy  since  this  time;  says,  he  ! 
never  saw  hiiu  since  that  day  till  lately.  Being  ! 
asked,  if  he  and  DoM«nelly  had  any  staves  as  ' 
constables;  savs,  they  had  not:  but  that  they 
ivere  publicly  known  to  be  constables.  Being 
asked,  if  they  had  any  warrant;  says,  they 
had  no  warrant  as  he  saw. 

[Cross-examined.] 

Being  asked,  if  my  lord  was  at  Jones's  house 
before  deponent  came ;  says,  he  was.  Being 
asked  what  time  of  the  day  it  was ;  says,  he 
does  not  know  wbetiier  it  was  morning  or  aher- 
uoon,  but  that  it  was  daylight,    Deiog  asked 


what  time  of  the  year  it  was ;  ny  s,  be  beliereB 
it  was  in  the  spring.  Being  asked  in  what 
part  of  the  house  he  saw  the  boy ;  says,  io  the 
kitchen ;  says,  he  is  positire  that  my  k>rd 
Ahhani,  (who  is  now  the  defendaal)  is  the  per- 
son taat  was  there  with  him ;  says,  they  did  doI 
a  ay  long  in  Jui.es's  house,  but  were  onlerc4 
directly  to  take  the  boy  an  ay  ;  says,  the  door 
\\  as  open  and  free  for  every  one  to  go  in  and  ouL 
Ibat  my  lord  said,  the  Coy  was  d is  brother^ 
son,  and  had  stokn  a  stiver  s|iood.  That 
tiieboy  cried,  and  said,  I  fear  he  will  kill  me  or 
transport  me.  Beinc^  asked,  if  deponent  kneir 
what  \\as  going  to  be  done  to  the  boy ;  sajt, 
he  did  not  at  that  liiue,  but  apprehended  no* 
thing  ritfht  was  go:n^  to  be  done.  That  it  was 
not  saiil  in  the  coach  what  was  to  be  done. 
And  VI  hen  the  boy  was  got  into  the  boat  depo- 
nent was  surprised,  and  began  to  believe  tnat 
something  out  of  the  viay  was  intended,  and 
that  they  were  going  to  send  him  over  sea. 
Being  asked,  whether  he  enquired  for  any 
warrant  for  what  he  did;  says,  he  did  not. 
Being  asked,  if  be  did  not  believe  it  unlawful 
to  transport  the  boy  w  ithout  a  legal  order,  or 
without  trial ;  says,  he  dul  believe  so,  tboagli 
he  did  not  acquaint  any  of  bis  companions  that 
he  thought  Sf>.  Being  asked,  what  clothes  the 
boy  bad  on ;  says,  he  can't  tell.  Being  asked*, 
if  Donnelly  is  living,  or  deail ;  says,  he  is  dead. 
Being  asked  how  long  he  had  been  a  constable  at 
that  time;  savs,  he  believes  something  more  than 
two  years.  Being  asked,  who  were  lord  mayor 
or  sherifis  that  year ;  says,  he  don't  know ;  but 
was  sworn  in  constable  before  the  lord  mayor. 
Being  asked,  if  Donnelly  toU  him  what  the 
job  was  wben  he  first  spoke  to  him  about  it ; 
says,  he  did  not;  but  believes  he  received  bia 
instructions  what  to  do  before  he  met  the  boy. 
Being  asked,  if  he  ever  saw  my  lord  Alihaia 
(the  present  defendant)  before  that  time ;  says, 
he  had  seen  him  several  times.  Being  asked, 
what  my  lord  said  at  that  time ;  says,  my 
lord  bid  deponent  lake  Away  the  boy  :  and  that 
deponent  took  bira  accordingly.  Says,  tliey 
walked  till  they  came  to  Essex- bridge,  where 
they  met  a  coach.  Says,  he  was  afraid  to  go 
into  it. '  That  tlie  mob  followed  them  all  the 
way  to  George's  Quay.  That  it  was  Donneily 
who  directed  the  coach  to  drive  there.  8ays, 
fiepoueut  assisted  in  putting  the  boy  info  tlm 
boat,  and  went  along  with  him  dowii'ihe  steps. 
Says,  Donnelly  and  one  James  Ueiliy,  uho 
(he  thinks)  wore  a  livery,  held  the  boy.  Being 
aske«l,  if  Keiliy  was  in  black  ;  says,  be  wasn^u. 
That  deponent  did  not  see  him  till  ihey  came  to 
George's  Quay.  That  deponent  staid  till  they 
went  off,  and  saw  them  row  the  boat  IteyouiJ 
the  Walls.  Being  asked,  if  John  Purcell  was 
at  Jones's  that  day  ;  says,  he  did  not  see  binoi. 
there.  Sa>s,  be  did  not  see  m}lord  from  the 
time  be  was  at  Jones's  till  he  saw  him  at  the 
Quay.  Being  asked,  what  clothes  my  bird 
had  on;  says,  he  cau'ttell.  Beinsr&sktd,  if 
Reilly  went  into  the  boat ;  says,  lieiiMl.  Being 
asked,  for  what  reason  they  took  coach  ;  sav«, 
to  keep  the  boy  from  the  croii  d.    Beio^  aiiked. 
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how  long  deponent  was  on  the  Quay  before 
tbo  boy  went  off ;  says,  about  a  quarter  of 
an  hour.  Beinp^  askeJ,  how  he  came  to  give 
evidence  in  this  cause ;  says,  he  was  sent  (or 
by  Mr.  Annesley,  the  lessor  of  the  plaintiff, 
when  he  came  to  Dublin,  to  whom  he  gare  the 
above  account  Says,  the  boy  went  crying  all 
the  way.  That  tbere  was  a  great  many  people 
on  the  Quay,  but  nobody  endeavoured  to  take 
the  boy  from  them.  Says,  that  Donnelly  and 
the  boy  went  down  the  steps ;  and  that  the  boy 
was  so  tired  with  crying  that  he  was  hardly 
able  to  sueak.    Says,  that  several  people  en- 

Soired  what  was  the  matter  at  the  Quay,  but 
eponent  would  not  tell  them. 

Jamet  Reilly  iworn. 

Says,  he  lirei  now  in  London,  and  has  a 
house  of  his  own.  That  he  knows  the  defendant, 
the  earl  of  Anglesea,  and  lived  with  him  as  a 
servant  for  about  11  months,  about  15  or  16 
years  ago.  That  he  knew  tlie  late  lord  Al- 
tham  who  had  been  dead  about  three  months 
when  deponent  came  into  the  defendant's  ser- 
vice. Tliat  before  deponent  camelnto  his  ser- 
vice he  lived  with  surgeon  Green  on  Arran's 
Quay :  and  remembers  he  left  bis  service  on 
New*year*s-day,  and  after  that  went  to  live 
with  lord  Altham  (for  he  was  then  called  so, 
who  is  now  carl  of  Anglesea.)  Being  desired 
to  give  an  account  if  he  was  at  any  time,  and 
when,  employed  by  any  person,  and  whom, 
about  trans{>ortiug  any,  and  what  boy ;  says, 
that  about  a  month  after  he  came  to  live  with 
my  lord,  he  was  (v«ith  some  constables,  whose 
names  were  Bryan  Donnelly,  John  Donnelly, 
Mark  Bym,  and  Patrick  Rcill) )  employed  by 
my  lord  to  look  for  one  James  Annesley.  That 
my  lord  desired  deponent  if  he  met  the  boy,  to 
<»rry  him  to  au  alehouse  and  send  for  his  ford- 
ship  as  soon  as  possible,  lliat  deponent  and  the 
rest  went  several  times  in  search  of  the  boy  ; 
but  that  Mark  Bym  was  hut  once  with 
them.  That  they  searched  about  Smithfield, 
New -market,  ancf  down  Ormond  Quay.  Says, 
that  one  day  as  de|ioneot  came  to  town  from 
Inchicore  he  received  a  messanfe  to  wait 
upon  my  lord  at  one  Darrenzy*s  in  Castle- 
street  (who  was  married  to  one  Kennelly's 
daughter.)  That  deponent  accordingly  went 
there,  and  found  that  my  lord  was  gone  away : 
but  presently  a  porter  came  there  to  deponent 
fi  cm  George's  Quay,  to  inform  him  that  my 
lord  wanted  him  tnere,  and  deponent  went 
along  with  the  porter  to  George's  Quay,  where 
my  lord  was.  That  when  deponent  came 
there,  my  lord  whispered  him  to  go  and  borrow 
a  guinea  tor  him.  That  depcment  accordingly 
went  to  Mrs.  Kelly's  at  the  Butcher's  Arms, 
near  Inchicore,  and  got  the  guinea  and  returned 
to  my  lord  at  George's  Qiuay,  and  gave  him 
the  guinea.;  and  deponent  saw  my  lord  give 
the  guinea  into  John  Donnelly '•  hands,  and 
then  John  Donnelly  went  away.  Says,  there 
was  a  bojit  at  the  SUp,  and  Bryan  Donnelly  and 
Mark  Bym  brought  the  boy,  who  was  imme- 
ihatcly  put  into  ue  bo^  and -my  k)rd|  Btyan 


Donnelly,  John  Donnelly,  the  hoy,  and  depo- 
nent went  into  the  boat,  and  they  rowed  tu  n. 
ship  that  lay  down  the  river  as  far  as  Ring's- 
end.*  lliat  when  they  came  to  King's-eudtha 
boy  was  pot  on  boarcl  the  shin,  which  was  to 
sail  to  one  of  his  majesty's  plantations,  as  he 
has  been  infiirmed.  [On  deponent  mentioning 
his  information  the  counsel  for  the  defendant 
told  him,  he  must  talk  from  his  own  know- 
ledge and  not  from  information,  which  was  con- 
firmed by  the  Court]  That  my  lord  went  on 
board  the  ship  with  the  boy,  and  nobody  else, 
and  the  boy  cried  bitterly  ;  and  my  lord  staid 
on  board  a  few  minutes,  and  then  retumed  to 
the  boat,  and  they  rowed  back  to  George's 
Quay.  Says,  he  'does  not  know  to  whom  that 
ship  oeloneed.  Being  asked,  when  it  was  ha 
(irst  saw  the  boy  at  George's  Quay ;  says,  he 
did  not  see  him  till  deponent  returned  to  my 
lord  with  the  guinea.  Being  asked,  if  he  was 
acquainted  witli  the  boy ;  says,  he  was,  ever 
since  lie  was  about  six  years  bid  ;  that  he  knew 
him  at  lord  Aitham's  house  in  Stephen's  Green, 
and  in  Proper- lane;  and  believes  him  toba- 
my  lord  and  lady's  child.  Says,  he  heard 
my  lord  Altham  (the  present  defendant)  say, 
one  day  when  he  was  affronted  for  taking 
away  the  child's  birth-right,  that  he  would 
take  a  course  with  him.  Says,  deponent  used 
to  hear  people  curse  my  lord  several  times  on 
the  boy's  account,  both  before  and  after  the  boy 
was  gone. 

[Gross*  examined.] 

Being  asked,  how  long  it  is  since  deponent 
came  over  here ;  says,  kist  Sunday  was  three 
weeks.  Being  asked  if  he  is  a  servant  now 
to  any  body ;  says,  he  has  not  been  a  servant 
these  four  years,  and  he  lives  in  Kiog's-street, 
St.  James's,  Westminster,  and  sells  cambrics 
and  hollands.  Deponent  was  asked,  if  he  knew 
a  certain  lord  (who  was  named)  and  whether 
he  was  not  his  servant ;  says,  he  knows  his 
lordship,  but  is  not  at  this  tune  his  servant, 
though  he  is  in  hopes  to  be  his  lordship's 
house-steward  at  his  return  to  London,  being 
very  well  recommended  to  him,  and  that  upon 
deponent's  coming  here  to  give  evidence,  his 
iordiihip  had  given  him  a  protection.  Being 
aske<l  what  time  of  the  day  it  was  when  begot 
to  Geurge*s  Quay  ;  says,  iiuhe  afternoon ;  thai 
it  was  in  the  spring  ol  the  year,  and  that  it  was 
duskish  at  their  return;  says,  the  ship  lay 
down  below  the  walls  in  Ring's-end.  Being 
askeil  how  long  it  was  before  they  returned 
from  the  ship  to  George's  Quay ;  says,  be  be- 
lieves it  was  an  hour  and  a  quarter  going  t» 
the  ship  and  coming  from  it  Being  asked 
again  who  went  into  the  boat ;  says,  my  lord- 
went  first  into  the  boat,  and  that  Jack  Donnelly, 
and  Bryan  Donnelly,  and  the  boy,  and  two 
others,  whose  names  he  does  notlcnow,  went  in 
afterwards,  and  that  deponent  was  the  last  thai 
went  in.    B^ing  asked  if  he  knew  Mark  Byrn 

*  Ring's- end  about  a  miU?   from  Diiblinj^ 
whare  ilups  ve  stationed  that  sail  nutwards. 
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Being  askeJ  nliether  dcpoiieui  worK  any  black 
cloilia  whilst  be  mai  witli  my  loni ;  uys,  b« 
iliil  oat.  Bti:^  uked  liuw  my  lotil  ilrr kmiI  tlifl 
day  lie  wu  at  ibe  Uuty,  wliL^'biT  in  a  lull  ilresa 
or  unJresi;  says,  he  htrlierft  bv  was  lud  in  a 
full  JreSK,  but  u  fae  u«eil  lo  drew  ev«^  day 
about  the  home;  aays,  tltK  late  lord  Altliaui 
died  lonieliiiie  before  deponent  lell  Sir.  Green's 
acrvice;  Hys  the  buy,  tlie  da;  he  «m  canicJ 
on  board,  bad  on  that  liTerr  deuonent  law  bim 
hilsl  he  lired  wilb  BIr.  Tif;1i  ;  faya,  h 


berurc  thai  lime ;  K13 1 ,  he  \rua  acquainted  with 
him  conu'limc  before.  Being  luLed  wbere  my 
lord  livctl  wlieii  dejioncnt  Has  in  liU  Benice  ;. 
•aj'i,  at  Inchii'iire ;  that  dcponenl  wore  hin 
livery  ;  styi,  be  wit  act  luui;  out  of  Mr. 
Green's  service  before  he  went  lo  live  u  iih  my 
lord.  Bciug  asked  if  he  lias  aeea  ftlark  Bvrn 
lately  ;  says,  lie  met  him  last  Saturday  andlaal 
Bloiiday  in  the  Backhouse,  where  the  wilueuci 
ftr  nir.'.Annesley  (ihe  leasorof  the  |>IaiDtiff')  are 
enleriaiiied,  but*(Iuesnot  remember  to  havchad 
kny  diseuurse  with  liiin  about  Mr.  Aniieilry, 
Btiog  askeil  if  he  law  him  al  George's  Quay  ; 
■ara,  lie  diit.  Beinf;  aikcd,  if  Bym  went  nloni; 
with  llii>m  to  till!  shij) ;  aavs,  he  did  not;  that 
he  came  no  farther  ih.in  Iho  Klip;  Bays,  my 
lord  wan  alabcer-houu  near  the  !Slip  uhendc- 

K Dent  came  lu  him.  Being  asked  where  the 
n^  ia  which  be  calls  Ihe  Butcher's  arms  ; 
My s,  near  Inch irurp.  Being  atkeil  whclbcrtie 
went  to  and  frnm  Ihe  Biitrher'a-arroa  on  foot 
or  on  horbt^ck ;  uyt,  lie  walked  ihiiher  and 
back  again  to  ttie  Quay.  Being  asked  wlie- 
Iher  Incliicore  or  the  Rnichcr'vaniis  is  nearer 
D(U))in ;  says,  that  Inchii'ore  is  nearer ;  being 
Asked  if  he  can  recollect  what  time  of  the 
day  it  was  be  left  the  (liiuy  and  went  to 
the  Butcher's- arms;  aays,  abiiut  twoo'clock: 
and  how  long  it  was  before  he  relumed ; 
ta\s,  ahonl  three  o'clock ;  and  tbat  in  abou) 
three  or  tour  minutes  after  Donnelly  got  liie 
guinea,  the  boy  was  brought  anJ  put  inio 
the  boat ;  sayii  John  Doniieily  went  out  of  Ihe 
liiiuse  first,  aod  was  fidloweit  by  my  lord 
down  iolbe  Slip.  Being  asked  for  what  wages 
lie  hired  nilh  my  lord;  says,  fnr  four  pounJa 
a  year.  Being  4$ked  if  he  knew  Uie  boy  wu 
lo  be  iranspiirteil ;  says,  he  did,  because  he 
beard  it  talked  of  several  times  befure  il  was 
il«ne ;  auil  disponent  kDCW  thai  tW  guinea  he 
was  sent  lo  borrow  was  fur  the  cnnsiables. 
iteing  asked  if  be  lUou^-lit  it  a  lawful  tiling  to ' 
transport  a  boy  in  this  manner  without  any 

Kppr  authority  ;  saytt,  he  knew  it  was  not  a 
ful  thing  to  transpurt  the  boy,  but  that  lie 
thoui;ht  himself  obliged  10  dn  what  his  master 
ordered  him,  though  an  unlawful  act;  aays, 
that  n  hen  my  lord  sent  dr|>oiieot  to  borrow  the 
guinea,  he  ordered  him  to  go  to  the  Hog  in 
Annour  in  James-slreet,  whiuh  deponent  diil, 
but  not  tteing  able  to  get  it  there,  deponent  went 
tu  Ihe  lluichvcs  Arms;  thai  when  my  lord  tent 
depnneiit  in  search  of  Ihe  boy,  he  directed  ile- 
i^neiit  not  to  take  him  io  OrmonJ- market,  for 
fear  l^iircell  the  butcher  ahoukl  alarm  Ilie  mar . 
ket  boys,aiid  rescue  Mr.  Annesley  from  liiui,but 
In  go  in  search  of  hiiQ  tu  Smitlilield,  College 
(ireen,  and  on  a  Sunday  to  the  Long  Meadows ; 
nitys,  IhnI  my  lord  hada  lodging  in  Dublin  in 
PIshamble-slreel ;  that  deponent  lired  at  In- 
cliicore, where  he  worked  in  the  garden  until 
111^  lord  giTc  hira  clothes ;  that  deponent  got  a 
lirerT  that  haJ  been  wore  by  another  servant 
who  lived  with  my  lord  befuie,  and  says  it  was 
of  a  lilupiab  colour ;  says,  the  gardener's  name 
was  Iluliinson;  aod  my  lard  bad  besides  depo- 
sent  a  tittle  boy  that  once  lifed  at  a  caHee-hoiue. 


ai'ter  the  boy  was  transiMrted ;  says,  my  lord 
turned  deponent  out  of  hit  liou-ie  about  tno 
o'chKk  in  the  rooroiu:; ;  ihal  my  lord  coming 
home  one  iiighl  to  Incbicorn  from  Dublin,  de- 
ponent had  wrapt  lumEclf  up  in  an  old  blankrt, 
and  seated  hiiu«elf  in  a  chair  clone  00  the  in* 
side  of  the  gate,  thai  he  mij^ht  wake  the  easier 
when  my  lord  rame  home,  and  so  not  make  bis 
kinlkhip  wait ;  that  my  lord  bating  words  wtlk 
ihe  coachman  who  drove  him  home,  about  hit 
farc,  deponent  opened  the  gale,  lu  hinder  hiia 
from  running  the  coachman  through  the  bmly, 
ail  he  threatened ;  that  my  lord  coming  iu,  aod 
teeing  Ihe  chair  and  blanket  at  the  door  charg- 
ed the  ileponcut  with  an  intent  tu  rob  him  ;  to 
wliicli  driranepl  replied.  That  if  he  had  any 
tuch  intent,  he  should  hardly  have  thought  of 
carrying  away  an  old  blanket  and  a  chair  not 
worth  a  groat;  that  thereupon  his  lordabip  flew 
into  a  great  mge,  Elrijiped  de|iouent  of  his  coat, 
waistcoat  and  breeches,  and  in  that  condition 
turned  bim  out  of  doora,  though  il  nat  a  miz- 
zly  night,  threatening,  with  many  oatlit  ami 
curaes,  to  saud  deponent  10  KihnaMihani  gaol, 
if  he  did  nol  get  away  from  his  dour  that  in- 
stant ;  that  dejionent  hiiving  g-it  suiue  clotliea 


with  my  lord  for  his  wages,  oud  ihree  cuineas 
he  had  laid  out  for  my  lord  ;  s:^ys,  thai  my 
lady  promised  10  intercede  tor  liiiQ,  and  gavs 
deponent  7f.  to  buy  him  shai's  and  stockings; 
that  my  lord  hearing  of  this,  issued  out  his  <iwa 
warrant  and  got  deponent  taken  u]>  by  a  con- 
stable at  Patmerston  ti>r  Ihe  71.  under  pretence 
that  de|Ninent  had  defrauded  my  lady  of  Ihe 
money  under  false  colours  ;  sayi,,  that  rather 
than  lie  in  gaol,  deponent  pniil  the  Ti.  and 
thereupon  deponent  was  discharged.  Says,  he 
never  was  paid  bis  wages  by  my  lord  ;  and 
that  he  was  so  afraid  of  hit  lordship,  that  one 
day  when  depoueiil  lived  as  a  servant  with  lord 
filuunljoy,  seeing  my  lord  conii:  iii  there,  de- 
poneathid  himself  for  fear  of  bim. 

BIr.  George  Buie  sworn. 
Says,  he  is  an  ofticerofhis  majesly't  rmr- 
toms,  and  clerk  of  the  ship-entriei  of  the  port 
of  Dublin,  iuwardt  and  outwards.  Deponent 
then  produced  the  book  of  entries,  belnnging  to 
the  costomi,  in  which  the  Crowing  entry  was 

[Entered  outwards,  I8lb  of  April  1718,  ibe 
Jtmet  of  DubUn,  buttlm  100  tnn,  Tbomaa 
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Henry  master,  bj  order  for  Pbiladelphi  . 
June*  Stephenson,  WilliBo)  Clancy, BcnjamiD 
Ct^^,  oiriien.3 


vni  Richard  lEart  of  AngUna,  '    A.D.  IMS.  tlSlft 

Eat  CFU  board  at  the  Qaay ;  aays,  tbey  are 
rough!  to  be  indentured  b^ore  the  lonl  mayor, 
who  examines  them  (ir  under  tge)  and  ea- 
qairea  wUa  Ihey  ar^,  nho  their  parents  are, 
and  what  are  iheir  reaiioiis  for  going,  uid  ia 
TEry  cautioui  whom  be  Indents  ;  says,  ATr. 
Gun  tlie  town-clerk,  or  Mr.  Gmi'a  clerk,  takca 
an  entry  in  the  Tliolsel  book!  of  all  inch  as  ara 
indentured  before  the  lord  mayor ;  says,  that 
Bopetimes  serrants  were  indiiilured  berore  a 
justice  of  the  ^eace,  and  rememliera  aome  being 
indentured  belbre  Mr.  Hawkins  when  be  was  a 
justice  of  the  peace  for  the  county  «f  Dublin  ; 
nya,  the  master  or  male  of  the  ship  may  per- 
haps set  down  in  bis  list  persona  as  aenania 
who  are  not  so ;  but,  to  the  best  of  dp|)ODent*a 
knuwiede-e,  all  aerrnnn  were  carried  before  (be 
said  lanf  maynr,  or  Mr.  Hawkins,  to  be  in- 
dented. Beiag-  asked  if  erer  be  knew  of  any 
one  that  was  taken  by  force  aboard  of  any  ship; 
saya,  he  does  unt;  saya,  that  every  person 
found  on  board  when  the  list  is  taken  of  lb* 
aerrants'  names,  would  be  set  down  in  the  list  a* 
a  servant,  even  if  he  waa  todeclarehimself  un- 
willing to  go,  or  whether  the  clerk  found  him 
indentured  or  not,  and  the  clerk  would  not  upon 
that  account  alo|)  the  ship ;  saya,  the  clerk  ge- 
nerally delirera  indentures  to  the  master  belbra 
he  calls  the  list  of  the  serrants  aboard,  but  that 
the  list  is  as  oflen  called  over  without  the  inden- 
ture aa  with  it ;  says,  the  masler  of  tbe  Jamea 
might  have  ler rants  on  board  without  the  know- 
ledge of  Mr.  Stephenson,  and  that  some  of  iha 
persona  entered  in  Air.  Stephenson's  list  might 
not  have  been  indentureil ;  says,  nu  return  waa 
ever  made  by  Thoiuas  Henry  the  master  (wbn 
nivigated  the  ship)  to  Mr.  Stephenson  of  that 
Toyage;  that  when  he  sailed  anay,  at  that 
time  lie  bad  a  good  character,  but  alierwarda 


Savs.  that  befom  the  entry  is  made,  there  is 
an  affidavit  made  that  the  ship  is  going  to  tbe 
|ilace  mentioned  in  the  «ntry,  and  when  the 
entry  ia  made,  and  not  before,  the  ahip  ia  per- 
mitted to  sail ;  but  saya,  the  date  in  deponent's 
book  ia  the  time  of  malung  the  entry,  and  not 
ttftbeahip'a  sailing. 

Mr.  Andrea  Cnmie  sworn. 

Saya,  be  was  very  well  acquainted  with  Mr. 
James  Stevenson,  that  he  was  a  merchant,  and 
if  dead.  That  deponent  served  him  13  years 
as  clerk  ;  that  deponent  eame  lo  him  in  June 
1730,  and  lel\  bim  about  September  10,  17S3, 
and  that  Mr,  Skellern  and  Mr.  Nowles  were 
clerka  lo  Mr.  Stephenson  at  tbe  same  lime; 
aa;s,that  Mr.  Stephenson  traded  very  much  to 
the  West  Indies,  where  be  used  to  send  beef 
and  hatter,  and  all  other  provisions,  but  that 
his  chief  bnsineas  was  tu  hire  servants  and  send 
them  lo  Philadelphia.  Being  desired  lo  explain 
the  nature  of  that  trade ;  says,  that  there  used 
advertisements  to  Iw  published  giving  notice  of 
tbe  lime  a  ship  was  to  sail  for  Philadelphia, 
whereupon  servants  came  to  Mr.  Stephenson's 
houie,Bnd  when  they  had  comelo  an  agreement 
with  him,  he  kept  them  at  bis  expencc  till  the 
ship  sailed,  and  there  was  an  entry  made  in  his 
books  of  every  person's  name  and  profession, 
whom  he  had  agreed  with  in  that  manner,  and 
when  ib«  ship  traa  ready  to  sail,  the  persons 
were  brought  to  the  Tholsel  of  tbe  city  uf 
Dublin,  and  there  indented  before  the  lord 
mayor.  Deponent  then  produced  the  book 
wbercin  eutrie*  of  this  sort  were  made  when 
deponent  was  clerk  to  Mr.  Stephenson.  Being 
desired  to  read  an  entry  of  the  ship  Jaraea,  aail- 
tng  in  April  1TS8,  he  read  as  follows : 

[An  Account  of  Men  and  Wanten-Berrants 
on  Doairl  the  shiii  Jamea  which  went  over  the 
bar  of  Dublin,  30lh  April,  1738.] 
«nd  raads  Ibe  name  James  Annsley  entered  as 
^  aervant  among  other  names  in  that  entry, 
Wid  swears,  that  it  was  Mr.  Shellem  wrote  tliat 
•ntry,  deponent  beins  well  acquainted  with  his 
hand-writing,  and  tbat  he  is  dead  ;  says,  he 
iloea  not  know  of  any  aerTaDts  going  but  what 
wcreindentured;  that  tbe  usual  method  was  this, 
the  master  made  out  a  list  of  all  the  persona  on 
board  bis  ship,  and  tbe  merchants'  clerk  went 
gn  board  end  called  over  the  names  in  tbe  maa- 
ter'a  list,  and  before  the  ship  suled  every  per- 
■on  walked  by,  and  answered  lo  his  name,  so 
■Ibat  tbey  saw  that  every  person  in  the  list 
was  actually  an  board,  ana  tnis  list  being  &t- 
tered  in  the  owner's  bcwka,  was  the  charge  upon 
the  master.  Being  asked,  if  the  persons  on 
boani  at  tbe  time  tbe  list  ia  so  called  over  are 
ubed  any  questions  whetberindentgred  or  not; 
aays,  they  are  nnt  asked  any  queation  at  all. 
[Cross  rvamined.] 

Saya,  tbe  ihin  Jamea  lay  at  Esaex-bridge, 
bal  cwBiiM  tdl  wbMh«  lb«  MnanU  wen 


turned  out  to  be  a 

ed  Mr.  Slephenson  ol'4,000l. 


of  4,00 


1,  having  wroi^- 
clerk  of  tbe  dly  oT 


Mr.  Hettry  Cuji 
>  Dublin. 

'  D^onent  produced  a  book,  which  he 
said  was  an  indenture  book  kept  at  tha 
Tholsel  by  the  town-clerk  af.ibe  dly  of 
Dublin,  containing  a  list  of  pelsons  inden- 
tured before  the  lord  mayor,  as  serranta 
for  tbe  planUlians,  beginning  in  Hay  1699. 
[Reads  the  names  of  tne  several  persons  in- 
dentured from  the  9 1st  of  March  1727  toth* 
seth  of  March  17Q8,  npon  which  it  was  <^ 
served  by  plaintifTs  counsel,  that  in  the  list  of 
those  entered  to  Thomas  Henry,  tbe  nama 
James  Aonesley  (which  is  tbe  name  io'Sle- 
pbenson's  book)  is  out  to  be  foond.]  To  ibia 
It  was  -answered  by  the  defendant's  cnncael, 
"  That  there  ia  one  James  Uennesley  appears 
to  bare  been  indentured  the  3S  March,  17S6, 
which  tbey  insisted  is  tbe  ssnie  person  that  is 
named  James  Annesley  in  Slephenson'a  book, 
although  by  a  mistake  o4'  the  clerk  a  littla 
)nisi>elt,  and  obaerved,  that  even  in  Siephenson's 
book  the  name  it  not  apell  eiadly  ni;ht ;  for 
tbe  name  is  Annesley  ;  whereas,  in  Slephen- 
ioa'a  boak,  it  ia  spaUad  Aonslji :  Bnt  whaC 
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dearly  provci  that  Uie  Bame  HeBMiIey  in  IIm 
ThoUel  book,  is  tbe  sama  with  Aooaley  in  8ce« 
pbeii8on*a  is,  that  there  is  do  such  Dame  as 
IleoDesley  in  Mr.  StepheosoD's  book,  or  any 
like  it,  except  that  of  AonsleT."  To  this  the 
plaintiff's  counsel  replied,  "f hat  because  the 
name  of  Heoocaley  did  not  appear  io  Stepben- 
•00 's  book,  it  did  not  follow  thai  it  most  be  An- 
oesley  misnelled ;  for  there  are  90  persons 
named  in  the  Tholsel  books  more  than  in  Ste- 
phenson's; so  that  Uemiesley  may  be  one  of 
the  90  names  omitted  in  Stephenson's  book, 
but  was  plainly  a  different  name  from  Annes- 
ley  ;  and  therefore,  as  the  plaiutiff^s  couns^ 
had  proved  that  Mr.  Annekley  was  actually  put 
cm  board  a  ship,  and  sent  to  Peansylrania  iy  the 
defendant,  it  was  incumbent  upon  him  to  *bew. 
by  what  authority  he  did  it. 

Richard  Tigh^  esq.  sworn. 

Says,  this  gentleman  (James  Ar.nesley) 
li?ed  with  deponent  for  some  months,  m  hen  ne 
was  a  boy  ;  that  he  came  to  deponent  in  a  ? ^ry 
poor  condition,  from  one  Purcell  (a  butclier) 
who  lived  at  the  back  of  deponent's  house,  in 
Phenix  street;  that  aometime  after  Christmas 
1797,  deponents  sou  hron;;bt  him  into  tlie 
bouse  unknown  to  deponent,  out  of  charity,  he 
beiog  turned  out  of  doors  by  lord  AUbam,  who 
was  reputifd  to  be  bis  fatiicr ;  and  tlie  boy  was 
in  deponent's  house  sometime  before  he  knew 
of  it ;  says,  the  boy  appeared  to  be  about  13  or 
14  years  old  ;  continued  wiih  deponent  till  he 
was  transported ;  says,  there  was  a  yellow 
livery  waistcoat  in  the  liouse,  which  was  for- 
merly worn  by  deponent's  son's  serf  ant,  end 
tindiug  it  dtted  the  boy,  deponent's  son  put  it 
upon  him ;  says,  it  was  not  long  after  depo- 
iieut  missed  him  from  hih  house,  and  heard 
be  was  t;one  on  sbip-boanl,  and  that  one  Peter 
Blurphy  told  deponent  the  boy  was  transported. 
£Here  the  %iitness  was  interrupted  by  lord  An- 
t^esea'b  counsel,  who  observed  to  him,  that  as  he 
was  bred  to  the  law,  he  must  know  he  ought  to 
gi%'e  nothing  in  evidence  from  hearsay.]  Says, 
he  does  not  know  by  what  means  tbe  boy  with- 
drew from  deponent's  family,  the  boy  having 
00  occasion  given  him  to  be  uneasy  in  it ;  says, 
he  was  reputed  to  be  lord  Altham's  lawful  son, 
and  says  it  was  after  lord  Altham's  death,  the 
boy  came  into  deponent's  family.  Being  asked, 
whv,  since  he  thought  that  the  boy  was  lord 
Altham's  son,  he  did  not  take  some  steps  to 
assert  his  right  to  his  father's  estate ;  says, 
tbe  bov  was  wiib  deponent  so  short  a  time,  that 
be  took  but  little  notice  of  him  or  his  affairs, 
but  that  if  he  had  stayed  with  deponent  some 
tim«,  deponent  does  not  know  but  be  would 
have  taken  some  steps  toa«nert  bis  right ;  says, 
be  has  seen  Mr.  Annesley  sinoe  his  return  to 
this  kingdom,  and  ia  ftilly  persaaded  he  is  the 
same  person  that  lived  with  deponent ;  aays, 
be  heard  nothing  of  him  since  his  leaving 
Dublin  about  15  yean  ago,  till  deponent  re- 
ceived a  letter  about  bin  from  a  person  io 
Jamaica,  who  was  on  board  admiral  Vernon's 
flMi  gtf  ng  w  MMouQt  of  tht  bardihip»  tiw 
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boy  liad  andergooe,  and  that  admiial  VemM 
haid  ordered  him  to  be  seat  home ;  says,  on« 
Mr.  Reilly,  an  agent  for  the  present  lord 
Angiesca,  came  to  deponent's  house,  and 
asked  if  deponent  had  a  letter  relating  to  Mr. 
Annesley  ;  that  he  came  from  my  lord  Aoffle* 
sea  to  desire  leave  to  read  it ;  says,  be  gave  Mr. 
Reilly  the  letter,  and  desired  him  to  sh  down 
and  copy  it,  but  be  said  it  was  very  hnjg*  and 
that  my  lord  woakl  take  it  as  a  favour  ifdepo- 
nent  would  let  him  have  the  letter,  and  he 
would  return  it  the  same  day  or  tbe  day  follow- 
iiig,  with  thanks.  That  thereupon  oeponeot 
gave  Mr.  Reilly  the  letter,  but  it  has  never  bectt 
returned  ;  says,  thai  a  clerk  of  Mr.  Coulthnrst, 
who  was  attorney  for  tlie  earl  of  Angleoem,  as  km 
informed  deponent,  came  to  deponent,  and  pro- 
duced an  affidavit  ready  drawn  for  depoocot 
to  swear  that  James  Aiiuesley,  who  lived  with 
deponent,  was  reputed  a  bastard  son  of  the  late 
lord  Althara,  which  deponent  refused  aweariiig. 
Deponent  further  said,  it  was  in  April  1T8S 
James  Annesley  was  taken  from  him. 

[Cross- examined.] 

Being  asked  whether  if  he  had  looked 
upon  the  boy  to  be  lord  Altham's  son,  when 
he  was  in  depoiK'nt's  liouse,  deponent  would 
have  clothed  him  in  an  old  ragged  waist- 
coat; says,  he  did  believe  him  to  be  lord  Al* 
tham's  son,  yet  did  clothe  him  with  that 
M  waistcoat,  and  would  have  done  it  though 
he  had  been  sore  that  tbe  boy  was  my 
brd's  son ;  for  that  he  came  Io  deponent  iu  a 
very  poor  mean  way  Irom  Purcell's,  just  out  of 
the  small  pox,  having  the  red  marks  of  it  in  his 
face ;  says,  de|M>nent's  own  son  is  dead.  Being 
asked,  what  be  conjectured  to  have  been  tlia 
occasion  of  tbe  boy's  leaving  his  house ;  says, 
he  conjectures  the  boy  was  spirited  away,  add 
still  bel teres  be  was  kidnapped  ;  says,  that 
Peter  Murphy, the  boy  who  lived  with  ftsponcnt, 
after  Jemmy  went  away,  told  deponent  he  had 
been  on  board  of  a  ship,  and  had  seen  Jemmr 
Annesley  lamenting  and  crying,  that  his  uncle 
had  stole  him  away,  and  was  goinjg^  to  trans- 
port him.  [The  counsel  fur  the  defendant  ob- 
served, that  this  was  hearsay  only ;  to  which 
the  counsel  for  the  plaintiff  answered,  that  at 
deponent  was  asked  as  to  his  belief,  be  ought  to 
tell  the  ground  and  reason  of  it.]  Deponent 
being  asked,  if  he  afterwards  made  any  en- 
quiry about  the  boy,  or  took  any  steps  in  tat 
nirour,  upon  hearing  that  he  was  taken  away 
by  force ;  says,  he  did  not,  the  ship  being  gona 
immtiistely  after  Murphy  had  toM  him  of  it;  and 
as  to  the  boy^s  right,  says,  the  prosecution  of  iC^ 
would  have  been  attended  with  trouble  and  ex- 
pence,  and  there  was  so  little  likelihood  of  de- 
ponent's ever  seeing  tbe  boy  again,  that  depo- 
nent thought  it  most  pnufent  not  to  trouohi 
himself  any  farther  about  it.  Being  asked, 
why  be  did  not  inform  Arthur,  late  earl  of 
Anglesea  of  tliis  matter,  since  deponent  ooald 
not  but  know  that  tbe  earl  bad  such  a  hatred 
for  the  present  one,  that  he  vrould  have  been 
glid  to  MMtspMMdtbenghtof  tiwyoimg 
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man  in  prejudice  of  bis  uncle  ;  nya,  be  bwl  no  Mr.  Recorder,   (Eaton  Stannard,  esq.)   of 

acquaintance  witb  earl  Arthur,  nor  did  be  know  counsel  for  the  defendant.    Mv  loni,  I  appre- 

ho«r  matters  itood  between  the  said  late  and  beod  that  the  evidence  now  (iflere<l  is  not  \tgal 

present  ear(.  eridence  in  this  cause,  because  it  appertains 

not  directly  to  it ;  it  is  a  collateral  thing^.    It 

John  Brodert  sworn,  was  proper  to  shew  the  piaiiitiif  to  be  the  leei- 

Says.  he  knew  Mr.  Annesley,  and  saw  him  .'.'.I'"!'""  *''"'"'  ^"^»"^  •"'1  *"*  ''?  """  'I" 

in  America  about  U  or  1*  yea.i  aRo ;  that  de-  »'""^  W  the  lands  ejected ;  hijt  to  prmluce  efi- 

nonent  and  bis  brother  barinK  hew  riding  out  !"«"««  "^  '  »"*' '?  England,  is  very  improper; 

ibere  one  cold  morninr,  they  called  hf  at  a  '".  "J' «I!P'«''"'""%'''«  » '"'""'•'"*"'"' ""» 

house  that  was  open,  io  order  to  warm  them-  '"j' "f'J'*'"*'?'-    The  taking  away  a  i.er»on, 

•el*es;  that  while  they  sat  at  the  fire  a  U)y  ?"'»  "ecreuogbiiii  after  the  title  acrrnes  to  him, 

came  in  witb  a  (run  ami  a  dead  squirrel ;  that  '•  »  ■"•^'i'"'  •^'u!""*  "*  *  u *!  ,  ''"*  ''*u  "•''' 

deponent's  brother,  in  discourse  with  the  boy,  3?* "^I*  ^"  "S^t  sooner;  but  how  is  the  m- 

•slUd  him  what  countryman  be  was  ;  that  tBe  5"*'"«'"  "'^f  "?"  ■     .   11  ""*       i  ^  "  "*•,' 

hoy  said  he  was  an  Iri/hman,  and  came  from  J"""^'  ».'  ^P*'  '*'■"!«  '"  ""•  •;«"'?'?  ^'>'  P^".''- 

the  county  of  Werfort ;  that  be  was  born  at  °»  »^«  indictment,  it  was  no  hindrance  to  l.im 

Dunmaine;  that  his  name  was  James  Annesley ;  ^  P"'  '» .^i"  «•"""  '^''*"  »>«  P'«»»«'»  •'"•  »"  ««- 

and  that  he  was  lord  Altbam's  son.     Savs,  he  •*'!,.    ""*•         ,  •   .  ■    „     •    j     r, 

told  them  be  was  a  servant  to  the  master  of  the  .   ^'"»,f  •"{•*  *^?f  *"«^  '»  Eogl««««.    Can  you 

bouse,  and  bad  been  kidnapped  by  bis  uucfe  ;  *>"%  J^'  »",*  """««*•   ""«'«  '»■?"»''»  ''«*««» 

says,  lie  cannot  swear  to  BlrVAonesley 's  face,  -7"  ^  <^»"'''  •"^.P^™*'?  «!'";f»«»  ♦"•• '""  A»- 

but  that  from  what  he  told  deponent  of  the  con-  f^  '"Jf*.  "!'!i.*'V  '""•'=*"'?"»«;•»';'  ^ 

versation  they  bad  in  AinericdTbe  believes  him  ""^"'^1^  ^"•'  ^^'VfT  "^ '«"!  Antr'ese* 

to  be  the  person  be  saw  and  talked  to  there.  f »""  ?•'  ^  P'*P'"«'  »».•'.'»'*  «»"  witnesses  ot 

■^  that  tnal  here.    I  say,  it  is  not  proper  to  in- 

Mr.  John  Ciffkrd  .worn.  troduce  i^  for  what  man  living  could  guard 

■"  againat  it  r 

Q.  Do  you  know  the  plaintiff  Mr.  James  This  evidence  is  offered,  as  I  apprehend,  to 

Annesley  ?  raise  a  presumption  that  the  plaintiff  is  the  le- 

Cijfard.    Yes,  Sir.  gitimate  son  of  the  lord  Altham,  because  the 

Q.  Did  you  know  when  it  was  that  he  ar-  defendant  endeavoured  to  destroy  him  ;  and 

lived  in  England  from  the  West-Indies?  then  the  question  will  be.  Whether  such  evi- 

Giffard,  pio.  Sir.  dence  is  proper  to  be  admitted  ?   It  would  be  n 

Ct.  Do  you  know  of  any  prosecution  carried  question  whether  any  improper  measure  taken 

on  against  the  plaintiff  by  the  defendant  for  to  affect  the  life  of  the  plaintiff  would  be  evi- 

mnroer?  deuce ;  but  where,  from  their  own  opening  the 

[The  qaestion  is  objected  to  bv  the  counsel  **'*•  }t  ^^  ^P^^*^  ^^^  y*'"*'  ^"f^^'^  ??^^*"^ 
fiJ'fthil  ^UAaii»i.»*  1  J  "^v  ""»'^»  more  than  a  proceeiiinff  accordinz  to  the  re- 
tor  tDe  oeieiwani.j  ^^^^^  ^^ j  ^^^  ^^^^  ^^  ^^^  ,^^^  ^j^j^  j^^^yg 

BIr.  FitZ'  Gibbont  of  counsel  for  the  plaintiff,  submission,  that  in  this  case  or  any  case  what- 

My  lont,  this  witness  is  brought  to  shew  that  soerer,  is  not  to  be  imputed  to  a  man  as  a 

the  lord  Anglesea,  knowing  that  the  plaintiff  crime.    As  they  state  it,  there  was  a  pronecu- 

claimed  the  estate  of  the  family,  as  son  and  tion  for  murder,  whereas  the  killing  was  aoci- 

heir  to  the  late  lord  Altham,  expended  vast  dental,  every  homicide  in  the  indictment  is  laid 

sums  of  money  on  a  prosecution,  which  he  set  murder;  and  if  there  was  a  prosecution  on  thh 

on  foot  against  him  for  the  murder  of  an  uofor-  indictment,  is*  it  not  a  material  circumstance, 

tunate  man  at  Staines,  in  Middlesex,  thou^^h  that  this  indictnoent  must  have  had  the  sanction 

the  person  killed  stood  in  no  degree  of  relation  of  a  grand  jury  r  Here  has  been  an  indictment, 

to  my  lord  Anglesea,  that  could  have  engaged  is  all  that  they  have  said,  and  a  prosecution 

him  to  have  taken  up  this  matter ;  and  that  the  upon  that  indictment.     I  desire  jour  lordship 

relations  of  the  deceased  being  convinced  that  to  consider,  whether  my  lord  Annesley,  or  any 

the  killing  was  only  accidental,  had  intended  other  person,  might  not  have  carried  on  the 

a  very  slight  prosecution ;  but  that  the  dcfen-  prosecution  ?    Nothing  is  more  frequent,   in 

dant,  who  was  no  way  related  to,  or  acquainted  munler  especially,  than  that  the  prosecution  is 

with  the  person  killed,  employe<l  a  solicitor,  carried  on,  not  at  the  expence  of  the  crown, 

and  carried  on  a  severe  prosecution  against  Mr.  though  the  prosecution  is  in  the  name  of  the 

Annesley  at  a  very  great  expence,  and  declared  crown.     Will  it  not  then  be  a  matter  of  very 

he  wouid  spend  10,000/.  to  get  him  hanged.  great  consequence,  to  say,  thai  this  shall  m 

It  will  also  appear,  that  while  he  laboured  to  imputed  to  a  man  as  a  crime,  and  afllbct  him 

convict  the  plaintiff  for  munler,  he  knew  the  not  only  as  to  his  character,  but  his  fortune  ? 

person,  whose  death  gave  occasion  for  the  pro-  Your  lordship  cannot  judtre  now  whether  or 

secution,  was  killed  by  accident.    And  this  we  not  this  pnisecution  was  what  they  would  make 

apprehend  to  be  a  circumstance  proper  to  be  it  appear  to  be,  without  entering  into  the  merits 

laid  before  the  jury,  to  shew  that  my  lord  An  •  of  the  cause.    How  can  it  appear  to  your  lord- 

glesea,  conscions  of  the  plaintifTs  title,  took  ship  whether  this  was  a  real  murder,  or  the 

tliese  methods  to  cut  him  off.  person  escaped  only  by  a  favourable  verdict  f 
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And  therefore  we  hope,  for  the  take  of  eri- 
denoe,  that  it  may  not  be  made  a  precedent  of 
an  other  casea. 

Seij.  Marihal^  for  the  plaintifT.  My  lord, 
we  baTO  endeavoored  to  lay  before  the  jury  a 
aptriiing  away  of  the  dow  \tmor  of  the  plam- 
tiff,  at  a  time  when  he  was  extremely  youofr, 
not  capable  of  asserting  his  right,  and  with 
a  view  of  puttio|f  him  oot  of  the  way  of  e? er 
asserting  that  right.  We  now  come  to  offer 
evidence,  to  shew  that  the  malice  of  the  de* 
fendant  did  not  rest  there ;  that  after  he  had 
actoally  cansed  him  to  be  transported,  the  lessor 
of  the  plaintiff,  at  bis  return,  unfortunately 
killed  a  man ;  what  we  now  propose  to  lay 
before  your  lordship  and  the  jury,  is  the  very 
extraordinary  part  that  the  earl  of  Anglesea 
took  in  that  tnal ;  a  trial  wherein  he  was  not 
any  way  concerned.  When  the  witness  shall 
be  permitted  to  tell  you  what  ex  pence  the  earl 
was  at  in  this  prosecution,  it  will  strengthen 
that  evidence,  of  the  defendant's  spiriting  away 
the  lessor  of  the  plaintiff,  and  shew  the  de- 
fendant's continued  design  of  remoring  this 
gentleman  from  any  possibility  of  asserting  his 
birthright.  And  therefore  we  humbly  hope 
yonr  lordship  will  permit  us  to  go  into  this 
evidence ;  and  submit  it  to  the  jury,  whether 
there  could  be  any  reason  but  one  tor  each  an 
tincomnion  proceeding. 

Mr.  Uarward^  for  Uie  plaintiff.  My  lord,  I 
apprehend,  that  every  matter  which  in  anv  de- 
gree tends  to  show  whether  the  plaintiff  was 
Uie  lawful  son  of  the  late  lord  Altbam,  or  no,  is 
projper  evidence  to  be  laid  before  the  jury. 
Th»  evidence  now  offered,  is  to  shew  that  the 
present  lord  Anglesea,  conscions  of  the  plain- 
tiff's legitimacy,  undertook  the  prosecution  to 
take  away  his  life,  and  spent  great  sums  of 
money  in  it.  If  it  is  an  act  uf  the  defendant's, 
it  is  proper  for  the  iury  to  consider,  ^uo  animo 
he  undertook  it,  whether  from  a  public  spirit  of 
justice,  or  a  private  view  to  take  away  tne  life 
of  this  rival  to  his  estate ;  for  every  act  of  the 
defendant  that  can  give  light  to  the  jury  of  the 
opinion  that  my  lord  himself  had  of  the  plain- 
tilPs  right,  is  proper  evidence  to  be  offered  to 
them .  We  have  already  laid  evidence  before  the 
jury  that  we  anprehend  clearly  shews  that  the 
lord  Anglesea  had,  several  years  ago,  spirited 
away  tins  plaintiff,  to  prevent  his  asserting  his 
right  to  the  estate.  This  now  offered  is  a  fur- 
ther proof  of  my  lord  Anglesea's  opinion  con- 
ccruiug  his  right ;  and  to  corroborate  that  evi- 
dence that  has  been  already  laid  before  the 
Court,  we  have  a  right  to  produce  it,  as  a  fur- 
ther instance  of  this  lord's  own  opinion,  that  it 
was  necessary  for  him  to  come  at  his  life  at 
any  rate.  The  question  is  not  now,  whether 
the  prosecution  was  just  or  not?  Whether  Mr. 
Annesley  was  guilty  or  not  of  the  murder 
charged  on  him  ?  lie  has  been  acquitted.  1 
must  beg  leave  to  say,  if  he  had  been  found 
guilty,  and  got  a  pardon,  and  came  to  seek  his 
right  in  this  Courts  my  lord's  carrying  on  the 
prosecution  mi^ht  have  been  imputed  to  a  zeal 
ibr  jut^ce;  but  being  acquitted,  there  is  room 


for  the  jury  to  Gomnder,  whether  bb  intcrfiviB^ 
was  not  owing  to  some  other  motive,  and  aoom 
other  end  than  that  of  public  justice.    The  aiii- 

gle  question  is.  Whether  my  UttA  Anglesen, 
ring  a  stranger  to  the  deceased,  becMne  m 
voluntary  prosecutor,  finr  the  death  of  a  man 
who  stood  in  no  degree  of  relation  to  the  fa- 
mily, from  a  principle  of  justioe,  or  to  gmtiff 
aome  private  end  of  his  own  f  It  might  haT^ 
been  very  proper  for  lord  Angleaea  to  nave  es* 
pended  such  large  sums  of  money  in  preeeev- 
tioo  of  justice,  had  he  been  any  wav  related  tn 
the  deceased ;  but  as  he  was  not,  bis  expend* 
ing  such  anusnal  sums  in  a  prosecution  on 
ways  relating  to  him,  more  than  to  anv  other 
stranger,  argues,  that  it  was  to  anawer  his  pri* 
vate  ends,  by  securing  his  own  title  to  tbn 
estate,  if  he  could  prevail  to  have  the  plaintiff 
found  guilty  of  murder.  If  we  were  going  tm 
charge  him  with  any  thing  that  might  involve 
him  in  any  sort  of  guilt,  the  objectiona  might 
have  been  proper,  but  as  we  are  not,  they  can 
carry  no  weight 

L,  C.  Baron,  Thb  witness  was  prodoced  to 
shew  that  the  prosecution  against  tne  pUintiff, 
for  killing  a  man  at  Staines,  was  promoted  and 
carried  on  by  the  defendant,  and  at  his  ex- 
pence  ;  which,  as  it  was  an  attempt  to  takn 
away  the  plaintiff^s  life,  his  counsel  have  in- 
sisted  is  proper  to  be  bud  before  the  jury,  as 
further  proof  of  the  preseoV  defendant's  dia^iisl 
of  his  own  title,  and  hia  opinion  of  the  now 
plaintiff's  right :  and  this  has  been  offered  with- 
out any  previous  evidence,  that  the  defendant- 
had  been  convicted  or  prosecuted  for  the  ma- 
licious prosecution  of  the  plaintiff,  or  that  the 
Court,  before  whom  the  plaintiff  was  tried  for 
that  supposed  murder,  had,  by  any  act  of 
theirs,  declared  their  opinion  that  this  prose- 
cution was  malicious,  as  is  frequently  done  by 
ordering  the  prisoner  a  copy  of  his  indict- 
ment. 

lliis  is  a  new  attempt,  and  were  it  necessary 
for  me  now  to  give  my  opinion,  I  should  think 
it  ought  not  to  be  admitted. 

The  prosecution  in  itself  was  not  nolawfu], 
on  the  contrary,  it  is  tlie  doty  of  every  man, 
especially  in  the  case  of  blood,  to  take  care 
that  the  offender  be  put  upon  bis  trial.  And 
therefore,  without  entering  into  the  merits  of 
that  case,  the  motives  of  the  prosecution  can- 
not appear ;  and  those  alone  can,  in  my  appre- 
hension, introduce  this  evidence  as  pertinent  to 
the  matter  in  issue  in  this  cause :  who,  with- 
out going  farther,  can  say,  this  prosecution, 
though  lawful,  was  carried  on  with  an  un- 
lawful intention  ?  I  apprehend  the  Court  can't 
judge  nhether  the  prosecution  was  frivolous  or 
uiaiicious,  unless  the  indictment  was  tried  over 
again  here  ;  but  as  it  is  a  matter  worthy  of  de- 
liberate consideration,  and  this  trial  will  last 
another  day,  the  counsel  for  the  plaintiff  mnv 
proceed  to  some  other  evidence,  and  we,  if  it 
oe  insisted  on,  will  give  you  our  opinions  iu  the 
morning. 

Mr.  Baron  Mounting.  It  will  always  givn 
me  conoem,  to  find  myielf  under  a  necesvty 
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of  dcli?«riiigatu(kleB  and  immediate  opioioD 
upcm  any  question,  the  contrary  tidea  of  which 
are  with  equal  zeal  contended  fbr,  hy  ^gentle- 
men of  sach  6g^re  and  character  in  their  pro- 
fesriott  as  those  concerned  in  the  present  cause : 
that  concern  mast  he  extremely  increased, 
whenerer  1  have  the  misfortune  to  differ  in 
opinion,  either  from  ray  Lord  Chief  Baron,  or 
my  brother  Dawson,  for  both  of  whose  opinions 
I  bare  the  highest  regard  ;  and  still  infinitely 
more  so  in  me  present  cause;  the  immense 
conseqnence  of  which  will  incline  me  to  hesi- 
tate  eren  upon  such  points,  as  1  should  other- 
wise be  most  extremely  clear  in.  I  shall  there- 
fore Tory  giadly  avail  myself  of  that  opportu- 
nity, which,  as  my  Lord  Chief  Baron  bath 
been  pleased  to  mention,  the  adjournment  of 
this  cause  will  afford  us,  of  giving  this  matter 
a  farther  conmderation. 

But  my  present  opinion  is,  that  the  evidence 
BOW  offered  ought  to  be  admitted ;  and  the 
foundation  of  my  opinion  is  this:  Every  act 
done  by  the  defendant,  which  hath  a  tendency 
to  shew  a  consciousness  in  him  of  title  in  the 
lessor  of  the  plaintiff,  must,  I  think,  be  admitted, 
%eyond  all  controversy,  to  be  pertinent  and 
legal  evidence  in  the  present  cause :  I  think 
that  the  evidence  now  offered  bath  that  ten- 
dency, and  consequently  is  proper  to  be  ad- 
mitted. 

This  evidence  of  the  prosecution,  in  my  ap- 
prehension, Stands  exactly  on  the  same  footing 
with  the  evidence  of  the  kidnapping ;  (against 
which  not  the  least  objection  was  attempted  by 
the  defendant's  counsel)  for  I  can  by  no  means 
enter  into  the  distinction  of  lawful  and  unlawful 
acts ;  which  seems  to  have  so  much  weight 
with  my  lord  chief  baron. 

That  unlawful  act  was  not  therefore,  in  my 
apprehension,  to  be  admitted  in  evidence,  be- 
cause unlawful,  but,  because,  it  had  a  tendency 
to  shew  such  a  consciousness,  as  I  have  men- 
tioned, in  thie  defendant :  and  if  the  carrying 
on  the  prosecution  (which  must  be  admitted 
to  be  a  very  extraordinary,  though  lawful, 
act  of  the  defendant)  hath  the  same  tendency, 
it  ought  upon  the  same  principle,  to  be  ad- 
mitted. 

l^ny  instances,  1  believe,  might  be  put  of 
lawful  acts  done  by  one  party,  which  yet,  it 
could  not  be  controverted,  would  be  legal  and 
material  evidence  fbr  the  other.  One  instance 
occurs  to  me  at  present,  which  I  think  cannot 
bear  the  least  dispute.  Suppose  it  could  be 
nnived,  that  the  defendant  had  offered  to  the 
tmsor  of  the  plaintiff  a  considerable  part  of  his 
estate,  or  a  large  sum  of  money,  to  compromise 
thte  very  suit^-will  any  of  bis  counsel  say,  or 
can  any  man  living  imagine,  that  this  would 
not  be  legal  evidence  in  the  present  cause  F 
^nd  yet,  the  compromising  of  a  law-suit  is  not 
only,  universally,  a  lawful,  but  is,  generally 
speaking,  a  commendable  set. 

Cui  Mffo  hath  ever  been  esteemed  one  of  the 
strongest,  and  most  unanswerable  arguments 
in  all  cases :  And  therefbre,  the  fact  which  I 
Hft  mentionedi  would  be  not  only  legal,  but, 


m  my  apprehension,  most  exceedinnly  material 
evidence  to  be  left  to  the  ^ury ;  who  would  bn 
the  proper  judges  quo  antmo  such  an  offer  was 
made. 

As  to  the  fact  now  offered  to  be  proved,  it  is 
possible  indeed,  that  the  noble  lord  might  take 
up  a  prosecution,  deserted  (so  far  as  appears) 
by  the  near  relations  of  the  deceased  (the  per- 
sons most  likely  to  have  carried  it  on,  if  they 
had  thought  Mr.  Annesley  guilty  of  murder) 
merely  out  of  a  public- spirited  regard  to  jus- 
tice; It  is  likewise  possible,  that  hb  motive  for 
enga^ng  in  it  might  be  an  interested  one—- a 
consciousness  of  right  in  that  person,  and  con- 
sequently that,  unless  that  person  could  be  put 
out  of  the  way,  the  titles  and  estates  which  4m 
was  in  posbession  of  would  be  insecure. 

I  think  the  jury  will  be  the  proper  judges 
upon  the  whole  evidence  in  this  case,  upon 
which  of  these  two  motives,  it  is  most  probable, 
the  defendant  acted :  and  that  therefore  the 
evidence  of  that  fact  ought  to  be  admitted,  and 
leA  to  their  consideration. 

This,  I  say,  is  clearly  my  present  opinion : 
but,  as  I  mentioned  before,  1  shall  make  use  of 
the  opportunity  of  considering  it  fiirther ;  and, 
if  1  find  reason  to  think  that  I  am  at  present 
mistaken,  I  will  mention  It  to-morrow,  and 
sliall  be  exceedingly  glad  to  change  the  opi- 
nion which  1  have  now  given  fbr  a  better. 

Mr.  Baron  Dawun,  1  am  very  glad  that 
there  is  no  necessity  for  our  giving  our  opinions 
inamediately  on  this  point,  I  shall  therefore  de- 
cline giving  any  positive  opinion,  as  we  have 
this  night  to  consider  of  it,  and  in  the  mean 
time  the  gentlemen  on  both  sides  miglit  look 
into  the  cases  to  clear  it  up  to  the  Court  Thn 
prosecution  here  is  agreed  to  be  a  lawful  act, 
and  is  not  immediately  relative  to  the  matter  in 
issue.  The  difficulty  with  me  is,  that  if  this 
be  given  in  evidence,  a  jury  may,  from  a  law- 
ful act  not  immediately  relative  to  the  issue, 
draw  an  unwarrantable  consequence. 

If  the  act  were  unlawful,  it  vrould  un- 
doubtedly be  good  evidence,  there  could  be  no 
other  way  of  accounting  fbr  the  party's  sub- 
jecting himself  to  lera  punishment :  but 
where  it  is  not  nnlaw^^  it  may  be  dangerous 
to  leave  the  intent  to  the  jury.  We  will  con- 
sider of  this  matter,  and  give  our  opinions  in  it 

tO-m<HTOW. 

The  Rev.  Mr.  AbcU  Butler  sworn. 

Snys,  he  is  minister  of  the  parish  of  Tyn- 
tem  and  Owenduff.  That  be  has  known  Dun- 
maine  these  several  years ;  says,  it  has  no 
church  in  it,  but  is  united  to  the  parish  of 
Owenduff;  and  there  is  no  book  kept  therein 
fbr  registering  of  marriages  or  christenings. 

Jothua  Barton  sworn. 

Says,  he  knows  the  present  earl  of  Anglesea, 
and  knew  the  late  kird  Altham  rery  well,  and 
has  been  oflen  in  his  company  and  eat  and 
drank  with  him.  One  particular  night  depo- 
nent was  in  bis  company  ot  Inchicore,  and  did 
net  part  from  him  till  about  fbur  o'ctock  in  tht 
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iDoniincr ;  a(>(1  deponent  remembers  be  a«ked 
my  lord  to  tiiis  purpose :  My  loni,  would  you 
bo  anyfry  uhb  me  if  I  nhould  ask  your  tonlship 
a  q,uestion;  and  bis  lordsbip  sauJ,  be  would 
not  take  it  amiss.  Wbereupon  deponent  asked 
his  lordsliip,  Pray,  my  lord,  is  the  little  boy, 
tbat  runs  about  tbe  streets  of  I)ublio  in  such  a 

Kor  condition,  your  lawful  son,  or  a  bastard  ? 
y  lord  answered,  That  James  Anneslcy,  tbat 
poor  boy,  is  my  lawful  son  by  mv  wife.  And 
added,  that  be  could  not  keeptbelioy  at  home, 
because  of  the  woman  he  kept.  Hays,  my 
lord  at  that  time  had  a  pension  from  tbe  crown, 
and  was  needy  enoui^n.  Tis  true,  he  kept  a 
pack  of  hounds,  but  one  hound  was  ready  to 
cat  the  other.  Tbat  deponent  kept  a  farm  and 
lived  at  Islund-bridi^e;  that  the  boy  used  to  be 
up  and  down,  and  lie  in  the  ditches  near  In- 
chicore,  waiting  to  get  a  bit  from  tbe  serrants ; 
and  deponent  saw  the  lioy  about  two  years  be- 
fore my  I'jrd's  death,  and  often  supplied  bim 
with  meat  and  drink. 

[Cross-examined.] 

Deini;  asked  if  ever  doponeiit  put  my  lord  in 
mind  of  the  boy  afterwards  ;  says,  be  did  not 
think  it  so  right,  as  it  was  more  properly  his 
lordship 'ji  own  business.  Being  askeo,  how  he 
came  to  ask  his  lordsliip  if  the  l>oy  was  his 
lawful  son  ;  says,  because  he  doubted  it,  from 
bis  lordship's  taking  so  little  care  of  him; 
says,  it  was  4  oVlock  in  the  morning  when 
they  parted,  the  time  deponent  siioke  to  him 
about  bis  son,  for  deponent  lookea  at  the  boor 
when  he  came  home  ;  ssys,  that,  if  my  lord 
could,  he  would  never  let  company  go  away 
from  him  till  the  morning.  Being  asked  if 
they  were  drunk  tbat  morning  when  they 
uarieil ;  says,  deponent  was  not  drunk,  for  ibat 
be  remembers  his  coming  home  well  enough, 
and  particularly  through  what  field  he  came ; 
and  says,  my  ford  was  so  sober,  as  to  wait  upon 
deponent  to  tbe  door  when  he  came  away. 

Thus  ended  tbe  fourth  day's  examination  of 
the  pUintifT's  witnesses,  about  7  o'clock  on 
Tuesday  night  the  IG^b  of  November,  and  tbe 
Court,  by  the  like  consent  as  of  the  night  be- 
lore  (which  was  likewise  signed  by  the  par- 
ties, and  their  respective  attorn ies,  and  read  in 
open  court)  adjourned  to  the  next  morning  at 
10  o'clock. 


Wednetday,  November  16. 

The  counsfl  fur  the  plaintiff  pn)posed  to  ex- 
amine Mr.  John  Giffnrd  to  what  he  had  beard 
tbe  defendant  say  concerning  the  lessor  of  the 
plaintiff,  and  bis  title ;  and  being  called  upon 
to  open  the  nature  of  that  evidence  ; 
.  Nr.  Harward^  of  counsel  for  Uie  plaintiff, 
apoke  as  follows:  My  loni,  the  conversation 
Mr.  Gifford  had  with  lord  Anglesca  was  to  this 
purpose :  Mr.  Gifiard  is  an  attorney  of  reputa* 
tion  in  England,  and  as  such  has  been  twenty 
years  or  thereabouts  emidoyed  hy  this  noble 
tari  in  his  busiiMM,  as  be  oad  occaaioo  for  bim. 


When  my  unfortunate  client  was  to  be  tried  at 
tIteOld  Bailey,  that  was  the  time  lord  Aogteses 
had  greatest  «iccasion  for  this  Mr.  Giffard  ;  and 
it  will  appear  to  your  lordship  that  lord  Angle- 
sea  d'isctused  bis  intentions  to  bim  in  this  man- 
ner :  *'  1  am  advised  tbat  it  is  not  prudent  for  me 
to  appear  publicly  in  the  prosecution,  but  I 
would  give  10,000/.  to  have  him  hanged.  Mr. 
Jans  my  agent  shall  always  attend  you.  I  am 
in  great  distress ;  I  am  worried  by  my  wife  in 
Ireland  ;  Mr.  Cbarlca  Annesley  is  at  law  with 
me  for  part  of  my  estate,  and,"  says  be,  **  If  I 
eannot  bang  James  Annesley,  it  is  better  for 
me  to  quit  this  kingdom  and  go  to  France,  and 
let  Jemmy  have  his  riglit,  if  lie  will  remit  ma 
into  France  3,000/.  a-year ;  I  will  learn  French 
before  I  go." 

Mr.  Dalif^  of  counsel  for  tbe  defendant,  ob- 
jects to  Mr.  Giffard*s  being  examined,  aiaee  aa 
an  attorney  he  was  to  keep  tbe  secrets  of  bia 
client,  and  if  he  is  a  gentleman  of  character,  he 
will  not,  and  as  an  attorney  he  ought  not  to 
disclose  them ;  ami  cited  tbe  case  of  Cotta  and 
Pickering,  1  Vent.  197. 

Seij.  Alankall,  for  tbe  defendant.  But  if  an 
attorney  will  voluntarily  come  and  disclose  anj 
secret,  he  ought  to  be  heard. 

BIr.  Blakey  of  counsel  for  the  defendant.  An 
attorney  or  solicitor  might  not,  nor  is  he  com- 
pellable to  disckwe  the  secrets  of  his  client ; 
this  is  a  privilege  inherent  in  the  office  of  an 
attorney  or  solicitor :  bnt  as  this  privilege  has 
its  source  in  a  public  consideration,  I  shall, 
with  submission  to  better  judgment,  insist  tbat 
this  exemptive  privilege  is  not  merely  and 
solely  the  privilege  of  tbe  solicitor  or  attorney, 
but  is,  in  law  and  reason,  the  ritrbt  and  privile^ 
of  the. client.  Formerly,  persons  involved  m 
contests  and  litigations  appeared  in  court  per- 
sonally, and  pleaded  and  enforced  their  several 
demands  and  respective  defences,  and  beyond 
all  doubt  retained  some  secrets  uarevealed  ; 
but  when,  from  an  inevitable  variation  of  things, 
an  increase  of  trade,  and  an  exuberance  of  opu- 
lence, legal  altercations  became  innumerable, 
then  it  became  necessary  to  employ  otheia  to 
represent  the  parties  engaged  ;  these  fiersona 
are  denoniinate<1  attoniies  or  solicitors,  and 
they,  in  the  nature  of  things,  must  unavoidably 
be  trusted  with  tbe  most  retired  and  secret 
thoughts  and  actions  of  their  employers,  not 
only  with  respect  to  suits  actually  instituted, 
but  al«i  with  regard  to  suits  threatened  or  in- 
tended to  be  commenced  ;  for  a  person  'me- 
naced, if  directMl  by  prudence,  \\'\\\  be  con- 
ducted by  vigilance  anu  caution,  equally  as  if 
attacked^;  therefore  it  is  absolutely  necessary 
to  extend  this  privilege  to  the  client,  and  not 
restrict  it  entirely  to  the  solicitor,  especially  as 
there  may  be  some  of  tbat  profipssion,  who  can- 
not be  supposed  to  l>e  actuated  by  auch  princi- 
ples of  honour  and  virtue,  as  an  office  of  lo 
great  confidence  requires  ;  I  mean  the  person 
now  pHMluced  to  be  a  witness  for  the  plaintiff. 
Tbe  t-aie  of  lord  Suy  and  Seal,  in  Macclesfield's 
Keporta,  I  tliink,  ia  an  authority  in  point. 

Mr.  Recorder^  for  the  defendnnt.    My  lord, 
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forinerlT  persons  appMred  io  court  tbemselves ; 
but  as  DusineM  multiplied  and  became  more 
intricate,  and  titles  more  perplexed,  both  the 
distance  of  pluces,  and  the  multiplicitv  of  busi- 
ness, made  it  absolotelv  necessary  that  there 
should  be  a  set  of  people  who  should  stand  in 
the  place  of  the  suitors,  and  these  persons  are 
called  attoruies.  Since  this  has  been  thought 
necessary,  all  people  and  all  courts  have  looked 
upon  that  confidence  between  the  party  and 
attorney  to  be  so  great,  that  it  would  be  de- 
atructi?e  to  all  business,  if  attomies  were  to 
disclose  the  business  of  their  clients.  In  many 
cases  men  hold  their  estates  without  titles ;  m 
others,  by  such  titles,  that  if  their  deeds  could 
be  got  out  of  their  hands,  they  must  lose  their 
fortunes.  When  persons  become  purchasers 
for  valuable  considerations,  and  get  a  deed  that 
makes  against  them,  they  are  not  obliged  to 
disclose  whether  they  have  that  deed.  Now, 
if  an  attorney  was  to  be  examined  in  every 
case,  what  man  would  trust  an  attorney  with 
the  secret  of  his  estate,  if  he  should  be  per- 
mitted to  offer  himself  as  a  witness  ?  If  an  at- 
torney had  it  in  his  option  to  be  examined, 
there  would  be  an  entire  stop  to  business  ;  no- 
body would  trust  au  attorney  with  the  state  of 
his  affairs. 

The  reason  why  attoraies  are  not  to  be  exa- 
mined to  any  thing  relating  to  their  clients  or 
their  affairs,  is,  because  they  would  destroy  the 
confidence  that  is  necessary  to  be  preserved 
between  them.  This  confidence  between  the 
employer  and  the  person  employed,  is  so  sacred 
a  thing,  tliat  if  tliey  were  at  liberty,  when  the 
present  cause  was  over  that  they  were  em- 
ployed in,  to  give  testimony  in  fiivour  of  any 
other  person,  it  would  not  answer  the  end  for 
which  it  was  instituted.  The  end  is,  that  per- 
sons with  iiafety  may  substitute  others  in  their 
room  ;  and  therefore  if  you  cannot  ask  me, 
you  cannot  ask  that  man ;  for  every  thing  said 
to  him,  b  as  if  I  had  said  it  to  myself,  and  be 
is  not  to  answer  it.  Now,  the  question  will  be, 
for  whose  sake  it  was  instituted  ?  Be  sure,  for 
the  sake  of  the  person  employing  him.  Who 
then  has  the  option  that  he  should  be  examined  f 
Why,  the  employer ;  because  otherwise  it 
would  be  in  vaiu  to  fix  a  confidence  in  persons, 
if  that  person  was  at  liberty  on  any  account  to 
shake  him  off,  and  say,  While  1  was  employed 
by  you,  it  was  not  in  my  option  to  disclose  it, 
but  now  that  I  am  not,  1  will  unravel  all.  As 
it  was  for  the  sake  of  the  employer  that  attor- 
nies  were  instituted,  they  cannot  in  civil  suits 
become  witnesses  without  the  consent  of  the 
employer ;  therefore,  I  submit  it,  whether  the 
option  is  in  the  attorney  or  in  the  person  who 
is  the  employer;  and  if  in  the  employer,  as  I 
think  it  must  be  both  for  his  safety  and  advan- 
tage, the  attorney  nether  can  nor  ought  to  re- 
veal what  is  entrusted  to  him.  In  pleading,  it 
is,  *  popit  in  loco  suo  attomatum,'  the  attorney 
is  as  himself.  And  it  is  contrary  to  the  rules 
of  natural  justice  and  equity »  that  any  man 
should  betray  himself.  I  apprehend  it  is  not 
material  whether  this  be  a  ^iff^ii  causa  or  not ; 


as  this  liaan  was  employed  by  my  lord  Angle- 
sea,  he  can  be  asked  no  other  questions  than  ihy 
lord  Anglesea  himself. 

ftly  lord,  1  must  submit  it,  whether  an  attor- 
ney's testimony  should  be  received,  aUhongh 
he  offers  to  give  it  ?  And  in  the  next  place,  1 
submit  it,  whether  this  kind  of  testimony 
in  this  criminal  case  ought  to  be  received  ?  It 
would  be  very  little  satisfaction  to  a  clieut  to  be 
put  to  apply  to  the  Court  for  an  attachment 
against  thisperson  who  offers  to  lay  hisevidencb 
before  the  jury,  if  his  testimony  could  be  re- 
ceived. I  apprehend  that  person  is  in  the 
place  of  the  client,  and  as  he  entrusts  him  with 
secrets,  he  is  not  to  disclose  them  without  his 
leave  ;  and  if  he  should  disclose  them  out  of 
court,  an  action  of  deceit  lies  against  him.  And 
though  an  attorney  should  not  insist  upon  hia 
privilege,  yet  it  is  m  the  power  of  the  employer 
to  insist  upon  that  privilege,  and  to  say  be  Si 
the  person  entrustra  with  his  secrets.  Now, 
in  this  case  it  is  much  stronger,  for  here  it  is 
said,  that  he  is  employed  by  my  lord  Anglesea. 
Now,  if  that  party  cannot  disclose  those  se- 
crets in  a  civil  case,  he  ought  not,  for  a  stronger 
reason,  in  a  criminal  case ;  because  that  Is 
subjecting  his  client  perhaps  to  a  criminal  pro- 
secution. 

Mr.  Xrs,  of  counsel  for  the  defendant,  tty 
lord,  if  the  attorney  confess  judgment  npoe 
record,  it  shall  bind  the  contcior,  though  done 
without  warrant ;  and  the  reason  is,  tiiat  the 
attorney  appearing  for  the  party^is,  since  the 
statute  of  Merton,  considered  as  the  party 
himself.  If  then  the  atti>mey  and  party  are 
considered  as  one  person,  why  shall  the  one  be 
offered  to  be  examined  in  this  cause,  when  the 
other  cannot  ? 

Serj.  iUarsAo//.  1  do  admit  in  some  cases  the 
attorney  ought  not  to  be  permitted  to  disclose 
the  secrets  of  his  clients ;  but  that  must  be 
where  the  confidence  was  necessary  and  law- 
ful :  hut  here  the  trust  was  untawfiul,  and  the 
attorney  could  not  conceal  it  without  breach  of 
his  oath,  as  an  attorney,  which  was  to  do  right 
to  all  men.  This  was  a  criminal  secret,  that 
was  not  only  to  affect  thi>  plaintiff's  property 
and  life,  but  also  to  acquire  a  title  in  wnicn  the 

Sublic  were  interested  ;  so  that  it  became  tile 
uty  of  the  attorney  to  disclose  it 
Upon  which  the  Lord  Chief  Baron  desired 
to  asK  Mr.  Giffard  a  few  questions,  and  be  was 
called  up  accordingly. 

Mr.  John  Giffard  sworn. 

Q.  Are  you  an  attorney  of  any,  and  what 
court  ? — A,  I  am  an  attorney  of  the  Common 
t^leas  in  England,  and  a  solicitor  of  the  Higli 
Court  of  Chancery,  and  sworn  and  admitted  Ks, 
such  by  virtue  of  the  act  of  parliament. 

Q.  Did  you  know  the  defendant  the  earl  of 
Anglesea? — A,  Yes. 

Q.  Were  you  ever  agent  or  solicitor  for  hikn  ia 
any,  and  what  cause  ? — A.  In  the  year  17S3, 
lord  Anglesea  employed  me  to  assist  him  on  ^ 
particular  occasion  to  make  his  defence. 

Q.  Name  the  plurtki.-'il.  He  was  prdoe* 
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A,  The  cauicc  were  on  uriu  wbicb  were 
nefer  executed. 

Q,  1  detire  yoa  miy  answer  directiv,  whe- 
ther the  conversation  before  the  9d  of  ftay  was 
not  on  some  affair  in  which  my  lord  Anglesey 
consulted  and  advised  with  you  as  his  agvoi 
or  solicitor,  designing  to  employ  you  in  that 
affair?—^.  No,  my  lord,  it  was  not;  for  I 
did  not  ex|iect  to  be  employed  by  him  agara, 
he  having  employed  Blr.  iQcorge  Garden  and 
Mr.  Adam  Gordon. 

Q,  Name  the  people.— ^4.  Mr.  Garden  and 
Mr.  Gordon.  They  are  attoruies,  they  are 
partners,  and  I  received  my  instructions,  in  a 


cuted,  the'king  against  him,  as  Ricbard  Annes* 
ley,  esa. 

Q.  Were  you  employed  in  any  other  cause  ? — 
J.  Intheyear  1722,  the  same  year  when  an  ac- 
tion was  brought  against  him  at  tbc  suit  of  one 
Cleorgs  Risdcn.  But  from  tbe  yi-ar  1792, 
until  he  beosiDe  earl  of  Anglesea,  I  never  beard 
of  him.  In  tbe  year  1737  I  met  him  in  Lon- 
4lon,  and  he  desired  me  to  solicit  an  affair  be- 
tween him  and  his  countess  that  lived  at  Bid- 
diford. 

Q,  Name  the  next  cause.*— J.  Between  the 

3'  fht   honourable    Maurice    Thompson   lord 
aversham,  and  the  eurl  of  Anglesea. 

Q.  The  next. — A.  I  was  concerned  in  ano- 
ther, the  same  year,  and  attended  it,  (it  is  very 
well  known  throoffh  the  Houses  of  Liords  and 
Commons  in  England)  in  order  to  throw  a  Bill 
out  of  the  House  of  Commona,  for  tbe  esem- 
ph^ing  the  hOe  etrl  of  Anelesea'a  wilL 

Q.  Go  on.— J.  1  was  liEewise  concerned  in 
a  particular  cause,  between  my  lord  Anglesea, 
in  the  year  1741|  and  one  Mrs.  Simpson  of 
this  place;  and  have  also  sued  out  several 
writs  out  Qf  the  Court  of  Common-Pleas,  at 
tiie  suit  of  my  lord  Anglesea,  against  one  Hen- 
derson a  QuuLer. 

Q,  Goon. — A.  I  likewise  was  employed  hj 
lord  An^[lesea  in  a  cause,  wherein  his  lordsbip 
was  plaintiff,  and  one  Racbad  Cooper  was 
defendant. 

Q.  Goon.<— ^.  1  issued  out  writs  against 
Henderson,  at  tbe  suit  of  one  Banks,  by  lord 
Anglesea*s  directMms. 

Q.  Go  on. — A.  I  wiis  sent  for,  and  com- 
manded by  him  to  solicit  and  carry  on  a  pro- 
secution against  the  plaintiff  Mr.  Annesley. 

Q,  Hare  you  be«n  retained  as  agent  or 
solicitor  for  the  earl  of  Anglesea,  in  any  other 
causes  witbin  these  three  years  ? — A.  i  do  not 
know;  some  frivolous  thing  might  bave 
slipped  my  memory,  but  I  was  not  concerned 
in  any  other  cause,  since  the  prosecution  of 
BIr.  Annesley. 

Q,  Name  the  time  when  you  were  retained 
by  the  earl  to  nrosecute  that  murder. — A.  Tbe 
second  day  of  May,  1742. 

Q,  Tbc  conversation  that  passed  between 
you  and  my  lord,  to  which  you  are  now  pro- 
duced as  an  evidence,  was  it  before,  or  ailer, 
that  time  ? — A*  There  were  several  declarations, 
some  before,  and  some  after.  The  conversa- 
tions were  from  the  7th  of  December  1741,  to 
the  time  of  Mr.  Annesley 's  being  discharged  at 
tbeOld-BaUey. 

Q,  When  was  the  bill  of  indictment  fonnd 
against  Mr.  Annesley  f— il.  The  bill  was 
Ibund  in  June,  and  be  was  admitted  to  bail  in 
July  sessions,  1742. 

a.  On  what  day  is  the  murder  laid  in  the 
indictment  ? — A,  On  the  first  of  May,  1742, 
the  15th  year  of  the  present  kinjf. 

Q.  Were  you  agent  or  solicitor  for  lord 
Anglesea  at  the  time  that  the  conversation 
passed,  before  the  2d  of  May  ?— J.  Not  for 
the  cause  of  Mr.  Annesley. 

Q.  Were Dottlie other  causes  subsisting?— 


partners,  and  I  received  my  instructions, 
great  part,  from  them ;  ray  kird  ordered  me  to 
take  oirections  from  them,  and  I  hare  instnio- 
tions  ander  Gordon's  own  hand- writing. 

Q.  Had  my  hmi  Anglesea  those  convem- 
tions  with  you  relative  to  the  plaintiff,  betwaea 
tbe  Ttfi  or  December  and  the  2d  of  May,  as 
intending  to  emptoy  you,  or  not  ? — A»  I  never 
was  employed,  nor  intended  to  be  employed^ 
in  any  smt  for  or  agamst  him,  during  that 
time. 

Q.  When  did  you  first  receive  instriictioBa 
from  Garden  uid  Gordon  F—il.  In  a  week 
alter  the  first  of  May. 

Q,  Had  you  any  instructions  from  them, 
except  what  were  relative  to  tbe  prosecution, 
in  relatkm  to  the  plaintiff? — A,  No ;  no  in- 
stmctioDS  but  what  were  relative  (o  the  prose- 
cution. 

Q.  Did  you  charge  lord  ^ng[1esea  with  any 
term  fees  in  the  year  1741,  relative  to  particular 
suits  r — A,  1  lielieved  I  charged  lOi .  Ad,  for 
lord  Havenbam's  suit. 

Q,  In  what  term  did  you  charge  it  ? — A.  I 
find  that  cause  waa  in  tbe  vacation  between 
Hilary  and  Easter  term,  and  was  concluded 
before  Easter  term  came.  It  was  depending 
in  Hilary  tenn  1711,  and  was  concluded 
before  the  next  term. 

Q.  Was  it  depending  for  any  time  befora 
Hilary  term  ? — ^The  beginning  of  it  was  the 
20th  of  January,  the  essoign  day  before  Hi- 
lary term. 

Q.  Were  you  concerned  fi>r  lord  Anglesea 
from  the  latter  end  of  November  to  the  begin- 
ning of  January  1741  ? — A.  I  was  concerned 
in  issuing  out  some  writs. 

Q.  And  do  not  you  think,  if  any.  suit  had 
de|iended  u|)on  them,  you  would  have  been 
concerned? — A,  1  do  hot  know  but  I  might. 

The  Witness  goes  off  the  table. 

Mr.  Prime  Serjeant,  (Anthony  Malone,  esq.) 
for  the  defendant.  An  attorney  shall  not  disckMe 
any  thing  whatsoever  in  a  collateral  question, 
that  shall  affect  the  property  of  the  client.* 

*  In  the  '*  Trial  at  Bar,"  Sec.  tbe  following 
speeches  are  inserted  after  this  of  Mr.  Prime 
Serjeant : 

X.  C.  B.  One  Mr.  Trevor,  an  Attorney, 
was  attached  in  this  court,  in  the  cause  of 
Magill  agamst  Savage,  Uiough  he  pleaded, 
that,  as  an  attorney,  he  ought  not  to  disclose 
his  chent's  secrets. 
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Serj.  Tudall,  for  the  plaintiff.  Mv  lord, 
we  propose  to  emuine  to  no  imct  which  came 
to  his  knowledg^e  a«  an  attorney,  in  any  suit 
in  which  be  waa  employed  for  lord  Angleeea : 
but  be  declares  he  ne?er  was  eoiplojed  in  any 
suit  relating  to  the  lessor  of  the  plaintiff,  nor 
was  eren  intended  to  be  employed  in  any  suit 
reiatingf  to  this  trial.  We  hope,  therefore,  we 
ims  proper  to  gi?e  in  evidence  several  declara- 
tions and  conversations  lord  Anglesea  had  with 
the  witness  concemin^if  the  lessor,  his  title  to 
this  estate,  and  the  necessity  he  apprehended 
himself  under  of  putting  him  out  of  the  way  at 
that  time.  We  do  not  propose  to  examine 
bim  as  to  any  facts  relating  to  the  prosecution 
of  that  suit  m  which  he  was  then  employed ; 
we  desire  only  to  examine  bim  as  to  the  con- 
versations with  lord  Anglesea  concerning  this 
cause;  and  I  apprehend  we  have  nndoumedly 
a  right  to  examine  biro  at  to  these  points. 

I  cannot  say,  but  the  gentlemen  on  the  other 
side  have  |food  reason  to  oppose  this  evidence, 
which,  if  it  appears  in  the  manner  we  are  in- 
structed it  will,  must  be  an  evidence  of  great 
weight.  I  shall  first  beg  leave  to  consider, 
whether  an  attorney  may  be  examined  to  any 
matter  which  came  to  his  knowledge  at  an 
attorney,  if  he  is  employed  as  an  attorney  in 
any  unlawful  or  wicked  act,  his  duty  to  the 
public  obliges  him  to  disclose  it;  no  private 
obligations  can  dispense  with  that  universal 
one,  which  lies  on  every  member  of  the 
.society,  to  discover  every  design  which  may 
be  formed,  contrary  to  the  laws  of  the  society, 
to  destroy  the  public  welfare.  For  this  reason 
I  apprehend,  that  if  a  secret,  which  is  contrary 
to  the  public  good,  such  as  a  design  to  commit 
treason,  mnraer,  or  perjury,  comes  to  the 
knowledge  of  an  attorney,  even  in  a  cause 
wherein  he  is  concerned,  the  obligation  to  the 
public  must  dispense  with  the  private  oliliga- 
tion  to  the  client :  but  in  this  case  the  witness 
proposed  to  be  examined  was  not  attorney  to 
the  defendant  in  any  case  relative  to  his  testi- 
mony. And  the  secrecy  of  Uie  attorney  is 
necessary  to  the  client  in  that  cause  only,  for 
tlie  carrying  on  of  which  he  is  under  a  neces- 
sity to  entrust  him.  For  this  reason  I  agree, 
that  whatever  is  communicated  to  him  from 
that  necessity  ought  not  to  be  disclosed,  even 
in  a  future  caiure,  wherein  he  is  not  concerned ; 
but  as  the  client  is  not  obliged  to  entrust  his 

Counsel /or  the  Defendant.  That  case  was 
very  different  from  the  present  one. 

Mr.  Trevor  was  required  to  answer  (upon  a 
bill  filed  against  him)  what  the  substance  of  a 
will  was,  which  it  appeared  he  had  formerly 
copied. 

He  pleaded,  it  is  true^  that  beinff  attorney 
for  Mr.  Savage,  he  ought  not  to  msdose  the 
secrets  of  his  client.  But  it  appearing  to  the 
Court,  that  he  was  bat  about  fourteen  years  of 
age  when  be  copied  the  will,  ood  wa^  not 
then  an  attorney,  an  attachment  was  granted 
against  him,  to  compd  bim  to  disclosa  what 
was  required  of  luai. 


attorney  with  any  of  his  secrets,  bot  such  only 
as  are  relative  to,  or  may  be  qseftil  for  carrying 
on  the  cause  in  which  be  is  employed ;  if  U% 
trusts  biro  with  any  matter  foreign  to  that, 
even  during  the  time  that  he  is  employed,  with 
any  matter  which  was  not  necessary,  or  any 
way  material  to  the  cause  dependmg,  be  u 
not  obliged  to  conceal  it. 

I  beg  leave  to  say,  as  there  was  no  necessity 
upon  the  client  to  entrust  him  with  it,  so 
mutually  there  can  be  no  obligation  upon  the 
attorney  to  conceal  it;  for  as  the  only  obliga* 
tion  which  lies  on  tiie  attorney  to  secrecy, 
arises  from  the  necessity  of  confidence  between 
bim  and  his  employer,  from  the  necessity  the 
client  must  be  under  to  entrust  him,  it  cannot 
extend  to  any  case  where  that  confidence  wai 
not  necessary,  where  the  client  was  not  under 
such  a  necessity.  If  this  be  admitted,  the 
matters  we  propose  to  examine  to  are  quitn 
foreign  to  those  suits  in  which  the  witness  was 
empbyed  forthe  defendant  BIy  lord  Angiesea 
was  indeed  under  a  necessity  of  entrusting  him 
with  all  the  evidence  that  bethought  oeceasary 
for  the  prosecntion  carried  on  against  the 
plaintiff  in  England,  and  the  attorney  is  under 
an  obligation  of  concealing  that  evidence :  but 
was  lie  under  a  necessity  of  telling  the  attorney 
he  wanted  to  put  this  man  out  ot  the  way,  or 
that  be  was  entitied  to  his  honours  and  estate? 
This  was  a  secret  he  ought  in  prudence  to  have 
kept  within  his  own  breast,  and  not  to  have 
discovered.  This  was  a  secret  not  necessary 
to  be  communicated,  and  therefore  not  to  be 
concealed. 

U|>on  these  principles,  therefore^  1  should 
submit  it  to  your  lordship,  that  we  must  be  at 
liberty  to  examine  51  r.  Giffard  as  to  those  con- 
versations which  were  no  way  relative  to  the 
matter  in  which  he  was  then  employed  by  the 
defendant,  and  which,  if  true,  as  they  are  re» 

firesented  to  us,  import  a  design  contrary  to  all 
aws  of  nature  and  society. 

Mr.  Walsh,  for  the  plaintiff.  I  do  admit 
that  an  attorney  shall  not  be  examined  to  any 
fact  disclosed  to  him  by  his  client  as  an  attorney, 
relative  to  a  cause  wherein  he  was  employee; 
because  a  client  must  of  necessity  entrust  the 
secrets  of  his  title  to  his  attorney,  to  enable 
him  to  conduct  his  suit ;  and  therefore  the  at- 
torney stands  in  the  place  of  bis  client,  who 
cannot  be  examined  as  a  witness  against  him- 
self. But  this  rule  can  never  be  extended 
either  to  a  case  ivbere  the  matter  was  not  com* 
municated  to  bim  as  a  secret,  iq  the  cause 
wherein  he  was  employed,  or  bdfore  he  was 
employed  as  attorney  in  that  cause ;  because 
there  the  client  was  not  under  any  necessity  of 
disclosing  the  fact  to  him;  and  if  it  were  other- 
wise,  this  inconvenience  must  happen,  that  no 
attorney  could  ever  be  a  witness  against  a 
person,  if  he  ever  happened,  upon  any  occa- 
sion whatsoever,  to  be  bis  attorney.  The 
question  then  is,  whether  the  fact  to  which  we 
want  to  examine  Mr.  Qtffard  was  communi- 
cated to  him  by  lord  Angiesea,  as  his  lor&bip*s 
attorney,  or  not?  or  wbetber  be  wasatotasl^ 
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cnployed  by  him  io  the  prosecution  of  Mr. 
Xnonley,  at  the  time  the  discourse  we  would 
exnroine  liiin  to  happened?  It  is  true,  Mr. 
Gitfard  had  been  attorney  to  lord  Anglesea  in 
severHl  suits  before  this  con?ersation  happened  ; 
but  he  cuuld  not  be  at  that  time  employed  in 
the  prosecution  of  Mr.  Anncsley  ;  because  it 
appears,  that  this  discourse  happened  before 
tlie  coroner's  inquest  sat,  or  any  prosecution 
begRti  on  that  account;  so  that  I  apprehend 
this  case  does  not  come  within  the  rule  1  men- 
tioned, and  that  Mr.  Giflfanl  outrht  to  be  ex- 
amined. But  besides,  what  we  would  es^amiue 
him  to  is,  not  as  to  any  secret  in  the  prosecu- 
tion itself,  but  only  as  to  lord  An;;lesea's  inteu- 
tioh  and  design  in  eu{(a){in|(  himself  io  the  pro- 
secution. But  I  must  mention  another  reason, 
which  puts  ilji^  matter  out  of  doubt,  and  that  is, 
that  this  prosecution  was  at  the  suit  of  the 
crown  ;  if  any  secrets  were  in  that  suit,  they 
were  the  kin^^s  Becrct)»,  the  revealiui;  of  which 
could  he  no  iiiconvvnienre  to  lord  Anglesea,  or 
affect  his  pniperty  ;  If  an  attorney  is  a  suli- 
scribing  witness  to  the  execution  nf  a  de4  d  by 
his  client,  he  d(»os  not  aiiest  it  as  attorney,  and 
thereftire  he  may  reveal  his  client^s  bating 
executed  such  deed. 

If  a  conversation  happened  b'jtween  an  at- 
torney and  his  chent.  even  rtlating  to  a  cause 
he  is  concerned  in,  bi.t  before  he  \\  as  concerned, 
he  may  disclose  it ;  and  tlierefnre,  my  lord,  I 
apprehend,  for  these  reasons,  that  Mr.  (lifTard 
ought  to  be  examined  as  to  the  point  we  ha\e 
opened. 

Mr.  Harvard*  I  apprehend,  that  what  is 
contended  for  by  the  gentlemen  on  the  uilirr 
side,  is  not  supported  by  the  authorities  they 
have  relied  on:  because,  in  all  the  cases  footed 
by  them  it  does  appear,  that  the  attonie\  pro- 
posed to  lie  examuied,  was  the  atiurp.ey  or 
agent  in  that  very  cause  that  was  ilifn  to  re- 
ceive a  determination,  and  it  appears  that  the 
secrets  to  which  he  was  to  be  exauiint^d,  were 


*  In  the  '*  Trial  at  Bar,**  5cc.  this  speech  of 
Mr.  Harward  begins  thus  : 

*<  If  even  an  act  of  pariinmcnt  was  made, 
that  no  attorney  should  disclose  the  secrets  of 
his  client,  yet  that  act,  in  numlierless  cases, 
would  have  no  weight,  because  no  act  whatso- 
ever can  be  consistent  with  reason  \«  hich  would 
subvert  the  laws  of  God.  And  to  conceal  a 
crime,  is  in  some  measure  to  become  a  party 
to  it.  Surely  there  never  was  a  stranger  iu- 
Stnnce  of  iniquity  than  the  present ;  a  design  of 
the  blackest  dye  against  the  life  of  an  imiocent 
person.  And  shall  a  man  ;  because  he  has  once 
been  concerned  us  attorney  for  the  assassin, 
have  his  mouth  shut  for  ever  ?  Such  a  doc- 
trine would  be  to  protect  villainy  against  all 
virtue  and  innocence.  Shall  an  attorney  stand 
by  and  see  a  man  kept  out  of  his  estate  and 
honour,  and  all  that  is  dear  to  him,  and  not 
speak,  l)ecttuse  the  criminal  has  once  been  his 
client?  no  sure,  unless  he  has  a  mind  to  be- 
come a  party  to  the  crime  by  the  concealment 
of  it." 
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■ecrcti  that  came  to  his  knowledge  from  bit 
client  concerning  that  very  cause.  So  that  the 
cases  quoted  do  not  maintain  the  objection 
made ;  for  this  witness  was  never  in  this  cause 
employed  as  agent,  or  in  any  other,  in  which 
the  title  to  the  Auglesea  estate  was  controverteJt 
as  it  it  here ;  so  can't  be  said  to  violate  anj 
conDdence  reposed  in  him,  as  to  any  secrets 
concerning  the  title  to  the  estate ;  for  that 
could  not  come  in  question  on  the  prosecution 
for  murder,  or  be  in  any  sort  necessary  for  the 
client  to  reveal  to  him  to  carry  on  the  prosecu- 
tion; and  therefore  not  within  the  rule  laid 
down.  That  the  chent  hdi  a  privilege  to  binder 
bis  attorney  from  disclosing  any  ol'  the  secrets 
communicated  to  him  necessary  to  cnrry  on 
the  cause  be  is  employed  in :  And  in  the  case 
of  Cutis  and  Pickering  m  Ventris,  it  was  agreed, 
that  if  the  secret  came  to  him  from  his  client 
before  he  was  retained,  he  might  l»e  examined  ; 
and  a  retaitu-r  in  a  capital  prose(!ulion  cannot, 
in  the  nature  of  the  thiniif,  imply  any  trust  in 
the  attorney  to  keep  the  secrets  of  the  title  to 
an  estate,  no  way  to  be  in  question  in  that  pro- 
secution :  and  the  case  of  lord  Say  and  Seal 
mentioned,  makes  rather  for  us  than  against 
us ;  for  there  the  attorney  employed  to  suffer 
a  recovery  was  examined  against  his  client  as 
to  antedating  a  deed  to  make  a  tenant  to  the 
Pnecipc ;  for  that  the  time  of  executing  a  deed 
could  not  be  called  the  sei^ret  of  his  client ;  and 
the  rule  laid  down  on  the  other  side,  in  such 
general  terms  as  it  is  urged,  instead  of  pro- 
moting public  justice,  would  subvert  it,  and 
screen  all  villumies  that  could  be tontrived to 
carry  a  cause.  I  take  the  distinction  to  he,  that 
where  an  attorney  comes  to  the  knowled^^eof  a 
thing  that  is  *  malum  in  se,'  against  the  com- 
mon rules  of  morality  and  honesty,  though 
fix>m  his  chent,  and  neccs.sary  to  procure  soc- 
cess  in  the  cause,  yet  it  is  no  breach  of  trust  in 
him  to  disclose  it,  as  it  canH  be  presumed  an 
honest  man  wnuUl  engage  in  n  trust  that  by 
law  prevented  him  from  dischargiuKthat  moral 
dufy  all  are  bound  to,  nor  can  private  obligation 
cancel  tlic  justice  owing  by  us  to  the  public 
Bui  ibc  trust  reposed  in  this  attorney  was,  to 
carry  on  a  prosi-cntion  of  murder.  The  matter 
discfosed  by  this  lord  to  him  was  foreii^n  con- 
cerning the  title  to  an  estate;  then,  how  can 
the  revealing  of  that  be  a  breach  of  trust,  when 
not  within  the  trust  he  was  employed  in? 
The  prosecution  was  properly  at  the  king's 
suit,  and  not  at  the  lord  Anglesea's ;  this  eject- 
ment was  not  then  even  iu  contemplation,  or 
could  be  foreseen  that  the  title  to  the  estate 
would  ever  come  in  question ;  so,  what  lord 
Anglesea  declared  to  hiai  concerning  the  titlcy 
is  no  more  within  the  bounds  of  the  trust  re- 
posed, thao  if  any  other  person  had  declared  it 
to  him,  for  whom  he  never  was  employed. 

But  to  go  a  little  farther,  suppose  1  em  pier 
an  attorney  to  recover  Blackacre  for  me,  and  ll 
bring  an  ejectment  for  it ;  uhilc  he  is  thus  em- 
ployed, I  come  and  discover  to  him  that  I  have 
forged  a  deed  which  relates  to  Whitcscre  in  my 
possession,  and  which  is  the  right  of  another 
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bud;    might  not  the  attorney  hereafter  di»- 
cloae  that  for|pery,  to  enable  the  other  to  re- 
corer  Wbiteacre  from  me  ?  For  he  ne?er  was 
employed  or  entruited  as  an  attorney  by  me 
ID  that  case.    So,  in  the  present  case,  the  at- 
torney was  oe? er  employed  in  any  cause  where 
the  title  of  the  estate  was  or  could  come  in 
qoeslioo ;   so  not* at  all  within  the  reason  of 
that  necessary  privilege  given  by  law  to  the 
client,  to  hinder  his  attorney  from  disclosing 
any  of  the  secrets  communicated  to  him,  ne* 
oessary  for,  and  relative  to  the  carrying  on  of 
the  cause  he  has  engaged  himself  in  to  prose* 
cute.   The  thing  therefore  that  varies  this  case 
fr^m  the  role  of  privilege  laid  down  on  the 
other  side  is,  that  this  attorney  was  never 
concerned  in  any  suit  of  m^  lord's  relative  to 
the  title  of  the  estate,  and  to  which  we  now 
produce  him ;  and  there  can  be  no  such  privi- 
lege, but  where  there  is  such  suit  and  retainer 
for  that  individual  purpose,  and  cannot  extend 
to  concealment  of  secrets  disclosed  under  tlie 
confidence  of  ordinary  friendshi|fs  or  discourses. 
And  lastly,  as  it  is  a  discovery  to  the  agent  to 
contrive  the  death  of  an  innocent  man,  that 
there  is  no  protection  whatsoever  can  be  given 
to  dispense  with  that  moral  engagement  he 
was  under  to  the  discovery  of  it ;   if  this  un- 
fortunate gentleman  had  come  to  the  discovery, 
that  the  lord  Anglesea  and  his  attorney  had 
entered  into  a  conspiracy  to  bribe  witnesses, 
could  the  Court  stand  by  and  say.  That  this 
witness  should  not  be  esnmined  ?  How  can  he 
now  then,  in  a  civil  case,  wherein  he  never  was 
concerned,  have  that  protection  ?    Will  any 
gentleman  deny,  that  this  attorney  could.have 
gone  and  given  in  an  examination  concerning 
this  prosecution  ^    He  certainly  could ;  for  no 
man  can  have  a  protection  against  the  king. 
And  if  lord  Anglesea  was  so  iole,  or  if  Provi- 
dence has  so  ordered  it,  that  he  should  he  so 
unwary,  or  so  wanton,  as  to  make  a  discovery 
.  of  this,  and  of  the  plaintifPs  title  to  the  estate, 
he  h'&s  no  privilege  against  the  discovery  of  it.* 

*  In  the  "  Trial  at  Bar«*'  &c.  the  following 
speech  of  Mr.  Prime  Serjeant  Malone  is  in- 
serted in  this  place : 

Mr.  Prime  Serjeant  Malone,  Mr.  Giflfard 
acknowledged  that  he  was  concerned  as  at- 
torney for  my  lord  Anglesea  from  17  Q3,  to 
1741 ;  what  I  therefore  humbly  contend  for 
u^  that  he  cannot  legally  reveal  any  secret 
communicated  to  him  by  the  defendant  during 
that  period  of  time  that  he  was  his  lordship's 
attorney. 

The  mutual  confidence  between  client  and 
attorney  require  the  preservation  of  secrecy. 

And  as  the  cUent  cannot  be  supposed  to  be 
qualified  to  cfistingoish  what  is,  or  is  not  neces- 
sary to  his  cause,  if  he  should  be  mistaken, 
and  entrust  his  attorney  with  what  the  attorney 
should  be  of  opinion  was  unnecessary,  yet 
surely  his  attorney  ought  not  to  reveal  it. 

As'  clients  are  not  versed  in  law  afiairs,  they 
must  be  informed  by  their  attorney,  for  which 
purpose  they  must  tell  them  their  whole  case. 
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'  Solicitor  General,  (Warden  Flood,  esq.)  for 
the  defendantf  I  humbly  hope  your  lordvhip 
will  not  admit  this  person  to  be  exaipined  in 
this  cause.    If  the  question  were  only  to  hii 

and  this  necessity  creates  a  confidence  betweeo 
them. 

In  the  lord  Say  and  Seal's  case,  it  is  express- 
ly laid  down  for  law,  that  if  a  person  entrusia 
his  attorney  with  a  secret,  whether  it  relates  to 
the  cause  be  is  actually  employed  in,  or  ano« 
ther,  the  attorney  shall  not  reveal  it,  becausa 
it  is  the  same  thing  whether  be  is  attorney  in 
one  suit  or  several,  there  is  the  same  trust  and 
confidence  reposed  in  him,  and  there  seems  to 
be  no  dijBTercnce  whether  the  conversation  re- 
lates to  the  principal  cause  in  which  the  at- 
torney is  concerned,  or  to  a  collateral  action, 
in  which  he  is  not ;  it  is  in  either  case  ground- 
ed on  the  confidence  that  arises  from  the  at- 
torney's being  employed,  and  therefore  ought 
not  to  be  disclosed. 

Suppose  a  man  indicted  for  mnrder  consults 
his  attorney  or  counsel,  can  any  one  say  (ihoiigh 
that  crime  concerns  the  public  justice  as  much 
as  any)  that  the  attorney  or  counsel,  so  consuls 
ed,  ought  to  reveal  the  secrets  of  his  employer  ? 

Gi&rd  owns  he  was  auorney  in  several  snita 
for  the  defendant ;  what  though  the  colloquium 
he  is  called  to  disclose,  was  not  relative  to 
the  specific  suit  he  was  attorney  in,  yet  I  hope 
he  shall  not  reveal  it ;  because,  my  lord's  re« 
taining  him  to  be  his  attorney  impoi*ted  in  its 
own  nature  a  trust  and  confidence.  It  was  a 
reliance  on  this  maxim  of  the  law  that  drew 
lord  Anglesea  in  to  trust  his  attorney  with  his 
secrets. 

One  of  the  canses  mentioned  by  Giffard  was 
between  lord  Havershani  and  lord  Anglesea. 
With  great  submission  the  Court  cannot,  with- 
out going  into  the  nature  and  circumstances  of 
that  cause,  know  how  far  the  secret,  now  to  be 
disclosed,  was,  or  was  not  necessary  to  my 
lord's  defence  in  that  suit;  and  therefore  I 
humbly  submit  whether  it  ought  to  be  disclosed. 

t  in  p.  66,  of  *<  The  Trial  at  Bar,"  &c.  thia 
Speech  is  given  thus : 

Mr.  Solicitor  General  of  counsel  for  the  de- 
fendant The  constitution  of  law  that  made  it 
necessary  to  employ  attornies,  enjoined  them  to 
be  faithful  to  their  clients,  and  armed  them 
with  several  privileges,  not  for  their  own  sakes 
but  their  clients;  so  that  they  are  the  pri- 
vileges of  the  client,  and  not  of  the  attorney ; 
the  attorney  therefore  cannot  give  up  his 
client's  privilege,  and  reveal  his  secrets.  And, 
as  there  scarce  ever  was  an  instance  of  an  at- 
torney's being  so  wjcked,  1  cannot  cite  many 
authorities  to  this  |K>int ;  hut  1  humbly  con- 
ceive, and  there  is  the  less  need  of.  it,  becauso 
the  nature  of  the  thing  does  not  require  it,  an 
attorney  by  bis  profession  being  obliged  to  ob- 
serve secrecy. 

The  cane  of  lord  Say  and  Seal  mentions  th« 
privilege  of  refusing  to  be  examined,  as  tho 
privilege  of  the  client,  and  not  of  the  attorney. 

And  if  an  attorney  at  any  time,  being  out  of 
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eredit,  furely  be  can  deserfe  none ;  for  he  ap- 
pears under  the  circuinstanoes  of  a  person  who 
was  employed  from  the  year  1729,  by  ihis  no- 
ble person  as  bis  attorney  :  a  man  wiltinKly  Iws 
fraying  those  secrets,  which,  in  point  of  clnty 
•ud  common  honesty,  be  ou>>lit  to  Icoep.  Be- 
sideo',  the  secrets  he  pretends  to  disclose  are 
mich  as  it  was  not  necessary  for  my  lord  to 
<»mmuoicate  to  him,  and  such  as  no  man  in 
his  wits  could  disclose  to  any  person,  under 
what  ohlipfiition  soever  of  secrecy,  without  an 
vnaToidaMe  necessity,  which  does  in  no  sort  ap- 
pear to  be  the  case  here  ;  and  this  makes  what 
fie  says  the  less  credible,  and  him  the  less  fit  to 
be  lielieved  asto  his  competency.  I1ie  case 
of  the  lord  Say  and  Seal,  which  has  been  cited, 
IB  a  full  authority  that  the  secrecy  indulged  to 
this  sort  of  people  by  the  law,  is  not  for  their 
sakes,  but  that  of  their  clients.  That  it  is  the 
privilege,  not  of  the  attorney,  but  of  the  client ) 
and  of  conscqoence  cannot  be  wa?ed  without 
his  consent.  It  is  true,  this  privilege  will  not 
bold  in  a  criminal  case,  but  is  superseded, 
when  it  is  incompatible  with  the  peace  and 
welfare  of  the  public  ;  bat  ours  is  a  private  case, 
and  falls  not  within  this  rule. 

Mr.  Harvard  mentions  the  case  of  Staples 
and  Staples,  wherein  a  settlement  (hat  was  con- 
cealed, but  not  suppressed,  was  wanted  to 
be  known  by  Mr.  Matthews ;  when  the  lord 
chancellor  directed  it  so,  that  there  was  a 
meeting,  by  consent  of  all  parties,  between  (he 
■ttomies  on  both  sides,  and  a  copy  taken  and 
iigiied. 

Mr.  Daly,  of  counsel  for  the  defendant,  tup- 
poses,  that  if  he  was  concerned  for  a  man 
guilty  of  high-treason,  the  Court  could  not 
oblige  him  to  disclose  the  secrets  committed  to 
him  by  that  man. 

Mr.  Smith,  for  the  defendont.  If  I  rightly 
apprehend  the  nature  of  Mr.  Oitford's  evidence 
offered  by  the  ^ntleiben  on  the  other  side,  it 
relates  to  two  different  kinds  of  declarations  al- 
ledged  to  have  been  made  to  him  by  my  lord 
An^esea  in  conversation  during  two  different 
periods  of  time  ;  first,  the  declarations  pf  my 
lord  concerning  the  riirhtof  Mr.  AnnesW,  (the 
lessor  of  the  plaintiff)  and  these  are  a'lleged 
to  have  been  made  at  several  timet  in  the  year 
1741,  antecedent  to  the  prosecution  of  Mr.  An- 
nestey ;  and  in  the  next  place,  my  lord's  de- 
clarations that  he  would  give  ten  thousand 
pounds  to  have  Mr.  Annesley  banged ;  and 
ibese  are  said  to  have  been  made  during  the 
continuance  of  the  prosecution.     We  objected 

linmour  with  his  client,  might  give  up  his 
client's  privilege,  and  discover  his  secrets,  it 
would  be  attended  with  very  dangerpos  conse- 
quences. I  know,  that  in  the  cause,  Stephens 
tigainst  Stephens,  one  Air.  Matthews  an  at- 
torney was  admitted  to  give  evidence,  but  it 
was  by  the  consent  of  all  prties. 

^  If,  after  all  we  have  said,  Mr.  Giffard  is  to 
give  his  evidence,  I  am  persuaded  he  roust 
Appear  in  such  a  light,  u  t9  rtcti?«  but  little 
or  no  credit. 
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to  this  evidence,  that  as  Mr.  GiAird  appeved, 
from  what  ho  taid  on  the  table,  to  have  been 
employed  by  my  lord  as  hissttorney,  he  oogbt 
not,  by  law,  to  be  permitted  to  disclose  any 
thing  that  was  ottered  to  him  by  my  lord  under 
the  trust  and  confidence  reposed  in  him  as  aa 
attorney.  There  have  been  two  answers  given 
to  this  objecti'tn  :  First,  Tliat  the  not  disclosiiii^ 
t'lc  secrets  of  the  client  is  a  privilege  given  by 
law  to  the  attorney,  and  iu  his  favour  only,  an€ 
therefore  he  is  at  liberty,  if  he  thinks  fit,  to 
wave  it.  Iu  the  m*xt  place,  the  gentlemen  say, 
that  the  declarations  touching  Mr.  Annesley^ 
right,  were  made  at  a  time  when  my  lord  bad 
no  cause  depending,  and  that  whatever  is  dis- 
closed by  the  client  to  his  attorney,  when  Ibero 
is  no  cause  depending  in  which  the  attorney  is 
employed,  is  not  within  the  reason  ofthegeuenA 
rule ;  because  in  such  case  he  may  be  said  to 
be  intrasted  as  a  companion  or  acquaintanooi 
bot  cannot  be  said  to  be  trusted  as  an  attorney  ; 
and  therefore,  they  say,  Mr.  Giffard  ought  to 
be  examined,  at  least  to  these  deohiratiootL 
Before  1  speak  to  these  points,  I  sliall  beg  leave 
to  observe  in  general,  tnat  breach  of  trust  muA 
confidence  is  a  thing  no  ways  to  be  favoured 
in  any  man  whatsoever,  whether  he  it  or  is  not 
an  attorney ;  for  mutual  trust  and  confidence 
is  one  of  the  strongest  cemontt  of  hnman  to- 
ciety,  ami  without  which  it  conld  not  subtiit ; 
and  therefore  I  apprehend,  that  the  Court  wiN 
alwaya  go  as  far  in  every  case,  as  by  law  they 
can,  to  prevent  a  person  from  being  guilty  of  to 
base  an  action  as  riolation  of  trust  and  ronff* 
dence,  although  he  thould  be  ever  to  willing  to 
doit 

At  to  the  firtt  point,  whether  Mr.  GifiQud 
onght  to  be  at  liberty  to  wave  his  privilege ;  I 
think  the  case  of  my  lord  Say  and  Seal,  io  tho 
book  called  Macclesfield's  Cases,  fol.  41,  men- 
tioned by  Mr.  Prime  Serjeant,  seems  to  be  an 
express  authority  that  he  ought  not.  In  that 
case,  the  Court  in  giving  their  opinion,  lay  it 
down  as  a  general  rule,  *'  That  an  attorney's 
privilege  is  the  privilege  of  his  client ;  and  that 
an  attorney,  thoogh  he  would,  yet  shall  not  be 
allowed  to  discover  the  secrets  of  his  client.** 
The  different  interests  which  the  attorney  and 
the  client  have  in  this  privilege,  shew  this  role 
to  be  highly  agreeable  to  reason.  At  to  the 
attorney,  thit  privilege  is  an  exemption  from  the 
general  rule,  which  obligcas  every  one  to  testify 
hit  knowled^  in  any  a&ir  where  he  it  calloi 
apou  as  a  witness.  By  this  exemption  he  is 
freed  fix>m  the  disagreeable  necettity  of  reveal- 
ing what  wat  disclosed  to  him  by  his  client 
under  the  ieal  of  confidence;  this  it  a  privi- 
lege which  every  honeat  attorney  will  aet  tho 
highest  value  upon,  and  will  endeavour  to  pre- 
serve ;  and  whenever  any  attorney  desires  to 
be  discharged  from  that  exemption,  and  Io  be  at 
liberty  to  wave  his  privilege,  ne  does,  in  eflect, 
desire  to  be  at  liberty  to  m  guilty  of  one  of  tbo 
basest  of  actions,  breaoh  of  trust  and  confi* 
dence ;  which  as  it  is  a  thing  highly  to  be  dis- 
countenanced in  any  case,  more  especially  in 
that  of  an  atlora^y  >  be  oiigfat  not  to  be  per- 
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ipitted  to  do  it,  let  him  have  ever  so  strong  an 
iBcliDatioD  to  it.      Aa  to  the  client,  the  interest 
which  he  has  in  this  pri?i!ege,  is  very  ohvious. 
No  man  can  conduct  any  of  his  affairs  which 
relate  to  matters  of  law,  without  emploving  and 
consulting  with  an  attorney ;  even  if  he  is  ca- 
pable of  doing  it  in  point  of  skill,  the  law  will 
not  let  him ;   and  if  lie  does  not  fully  and  can- 
didly disckrae  every  thing  that  is  in  his  mind, 
which  he  apprehends  may  be  in  the  least  rela- 
tive to  the  affair  he  consults  his  attorney  upon, 
it  will  be  impossible  for  the  attorney  properly 
to  serve  him :  therefore,  to  permit  an  attorney, 
whenever  he  thinks  fit,  to  betray  that  conu- 
dence  which  the  client  is  under  such  an  abso- 
lute necessity  of  reposing  in  him,  would  be  of 
the  most  dangerous  consequence,  not  only  to 
the  particular  client  concerned,  but  to  every 
other  man  who  is  or  may  he  a  client    The 
gentlemen  on  the  other  side  have  attempted  to 
confine  and  circumscribe  this  privilege,  and  to 
make  it  extend  only  to  matters  disclo^  by  the 
#etieot  relative  to  some  suit,  then  depending,  in 
which  the  attorney  is  concerned.    But  I  appre- 
hend this  viToold  be  making  the  role  a  great  deal 
too  narrow  ;  for,  if  the  principles  on  which  the 
rule  is  founded,  are  considered,  the  true  mean- 
ing of  it  must  be,  that  the  attomeir  shall  not  be 
permitted  to  reveal  any  thing  that  his  client 
discloses  to  him  under  a  general  confidence  as 
(lis  attorney ;    so  that  it  cannot  be  material 
>rhether  a  suit  was  then  actually  depending  or 
not ;  but  the  material  point  to  be  considereo  is, 
whether  the  client  did  not  consider  him  as  his 
attorney,  when  be  so  disclosed  his  mind  to 
him  ?  In  the  present  case,  that  my  lord  Angle- 
sea,  at  the  time  these  declarations  touching 
Mr.  Aonesley*8  right  are  said  to  have  been 
made,  did  consider  Mr.  Giffanl  as  his  attorney, 
cannot  be  doubted.     Mr.  Gifiard  says.  That  iny 
lord,  at  several  times  before,  and  particularly 
in  the  year  1741,  bad  employed  him  in  several 
suits;  that  he,  after  those  discourses,    em- 
ployed him  again,  and  in  the  month  of  May 
1743  diflcharge<l  him.     So  that  the  general 
confidence  my  lord  reposed  in  him  as  nis  at- 
torney, mu<(t  be  presumed  actually  to  subsist 
from  the  time  he  first  retained  Mr.  Gifllard,  till 
the  time  he  discharged  him  ;  and  whatever  my 
lord  said  to  him  during  that  space  of  time, 
touching  his  affairs,  was  plainly  said  to  him 
under  confidence  as  his  attorney  ;  my  lord  had 
employed  him   as   an    attorney  before,   and 
plainly  intended  again  to  employ  him  as  his  at- 
torney afterwards ;   and  because  there  was  an 
interval,  during  that  space  of  time,  in  which 
my  lord  wcs  at  peace,  and  happened  to  have 
no  suits  on  his  bands,  to  aay  that  his  at- 
torney shaH  therefore  be  at  liberty  to  disclose 
what  was  in  that  interval  revealed  to  him, 
would  be  equally  productive  of  all  the  ill  con- 
sejuenoes  toat  wonld  attend  his  beinff  per- 
mitted to  disclose  what  he  was  entrusted  with 
relative  to  a  suit  actually  depending ;  the  con- 
fidence reposed  in  the  attorney,  is  toe  same  in 
ihe  one  case  as  in  the  other,  and  his  violation 
of  that  confidisiice  eqQi%  prtijudiciAK  both  to 


the  client  and  the  public.     It  has  1>ecn  ob- 
jected, that  what  has  been  cited  out  of  the  case 
of  lord  Say  and  Seal,  is  not  the  point  ailjudf^ed 
in  the  case :  but  although  the  Court  do  there 
decide  the  question  before  them  upon  another 
point,  yet  the  general  rule   which  they  lav 
down  (as  I  have  mentioned  it)  stands  admitted. 
The  case  of  Mr.  Matthews,  the  attorney,  was 
mentioned  on  the  other  siile:  if  1  am  rightly 
informed  of  that  case,  Mr.  Matthews  had,  in 
the  presence,  and  at  the  desire  of  his  client,  at- 
tested and  subscribe<l  a  deed  as  a  witness.   The 
(question  asked  of  him,  was  touching  the  ezecu« 
tion  of  tliat  deed,  and  he  was  onler^  to  answer 
it ;  but  that  case  is  entirely  different  from  the 
present ;  whenever  a  man  attests  tlie  executioo 
of  a  deed  as  a  witness,  he  does  thereby  engage 
to  prove  the  execution  of  it,  whenever  he  ig 
judicially  called  upon  so  to  *do ;  and  his  client's 
desiring  him  to  attest  the  deed,  is  a  consent 
that  the  attorney  shall  enter  into  that  engage* 
ment ;  therefore  that  case  is  no  way  relative 
to  the  present  question.    This  is  all   1  shall 
trouble  the  Court  with  as  to  the  supposed  de- 
clarations of  my  lord,  anteceflent  to  the  pro- 
secution of  Mr.  Annesley.    As  to  the  declara- 
tions supposed  to  have  been  made  by  my  lord 
during    the   prosecution;    besides  the   other 
reasons  I  have  before  meutiooed,  as  to  the  con- 
fidence my  lord  reposed  in  htm  as  an  attor- 
ney, 1  have  another  objection  against  the  exa- 
mining Mr.  Giffard  in  this  point.    The  gentle- 
men last  night  produced  Mr.  Giffard,  and  pro- 
posed to  examine  him,  to  shew  that  my  lord 
Anglesea  was  concerned  in,  and  assisted  to 
carry  on  this  prosecution  ;  w  hich  evidence  was 
objected  to  on  our  side,  and  upon  debate  the 
Court  seemed  to  be  of  opinion,  that  they  ought 
not  to  be  let  in  to  give  that  evidence  ;  and  I 
apprehend  the  point  was  this  morning  given  up 
by  the  gentlemen  on  the  other  side:  but  tlie 
examination  now  proposed,  is  an  attempt  to  dp 
the  same  thing  iu  another  shape ;  they  were 
not  admitted  to  give  evidence  directly  that  my 
lord  was  concerned  iu,  or  carried  on  the  prose- 
cution; but  if  they  are  admitted  to  prove  his 
declarations  touching  his  intention  in  carrying 
it  on,  it  is  plainly  doing  the  same  thing  in  other 
words,  ana  would  be  to  admit  them  to  do  that 
this  morning  which  was  refused   last  night. 
The  gentlemen  have,  iu  proposing  their  evi- 
dence on  this  occasion,  used  many  harsh  ex,- 
pressions  concerning  tlie  defendant ;  but  I  ap- 
prehend they  are  a  little  too  early  ;  harsh  re- 
flections should  not  be  used  until  the  facts  on 
which  they  are  founded  are  proved  and  given 
in  evidence ;  whether  that  evidence  sliall  be 
given  or  not,  is  now  the  point  under  the  con- 
sideration of  the  Couit ;  and  until  that  matter 
is  decided,  I  make  no  doubt  but  that  the  gen- 
tlemen of  the  jury  will  not  permit  the  suppo- 
sition of  facts  to  have  any  influence  upOn  them, 
before  the  facts  themselves  shall  be  proved. 
U|M)n  the  whole,  as  whatever  the  Court  shall 
do  in  this  case  will  be  a  precedent,  and,  for  1^0 
reasons  1  have  mentioned,  a  precedent  of  veiy 
great  coDseqaencei  in  all  other  caaet  bctwcta 
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tttry  othpr  client  and  liis  attorney,  1  hope  the 
Conrt  will  lie  of  opinion,  that  Mr.  (xiffard 
ou^ht  not  to  be  examined  to  any  of  the  poinU 
proposed.* 

i.  C.  Baron,  The  objections  to  Mr.  Gif- 
fard*s  lieinpf  admitted  to  |pve  the  evidence  pro> 
posed  by  the  plaintitf^s  counsel,  have  been 
argued  with  great  strength ;  and  undoubtedly 
the  public  is  interested  iu  the  event  of  this 
question,  so  far  as  it  may  affert  the  necessary 
confidence  bettieen  the  client  and  his  attorney 
or  agent,  which  will  make  me  calilious  of 
fixing  boundaries  to  that  trust.  The  proper 
way  will  be  to  determine  this  and  every  like 
case  upon  their  own  circumstances.  \V  hat  has 
been  urged  to  take  the  present  case  out  of  the 
general  rule,  was,  that  the  conversation  to 
which  they  would  examine  Mr.  Gifl'urd,  was 
neither  in  any  cause  therein  he  wa$  con- 
cerned for  the  defendant,  or  relative  tu  any  in 
which  he  was  consulted,  or  intended  to  he  em 
ployed  by  the  defendant,  If  so,  the  question 
will  be,  whether  an  attorney  shall  be  pei  niitte<i 
to  disclose  the  ireneral  couversation  he  had 
with  his  client,  without  relation  to  him  as  his 
attorney  ?  Now,  admittiucf  the  policy  of  the 
law  in  pi'ot(K;ting  secrets  disrlosed  by  the  client 
to  his  attorney,  to  be,  as  has  been  said,  in 
faiour  uf  the  cliriit,  autl  principally  for  his 
service,  and  that  the  attorney  is  in  loco  of  the 
dient,  and  therefore  bis  trustee,  does  it  follow 
from  thence,  that  every  thing  said  by  a  client 
to  bis  attorney,  falls  under  the  same  reason  ?  1 
own,  1  tiunk  not ;  because  there  is  not  the 
fame  necessity  upou  the  client  to  trust  him  iu 
one  case  as  in  the  other ;  and  of  this  the  Court 
na^  judge,  from  the  particulars  ^f  the  conver- 
Bttion.  Nor  do  I  see  any  impropriety  in  sup- 
posing the  same  person  to  l»e  trusted  in  one 
case  as  an  attorney  or  agent,  and  iu  another  as 
m  common  acquaintance.  In  the  first  instance, 
the  Court  will  not  permit  him,  though  willing, 
to  discover  what  came  to  his  knowledge  as  an 
attorney,  hecuuse  it  would  be  in  breach  of  that 
trust  which  the  law  supposes  to  be  necessary 
between  him  and  his  employer :  hut  whefe  the 
client  talks  to  him  at  large  as  a  friend,  and  not 
io  the  way  of  his  profession,  I  think  the  Court 
is  not  under  the  same  obligations  to  guard  such 
secrets,  though  in  the  breast  of  an  at{prney. 
]f  I  employ  an  attorney,  and  entrust  to  him 
secrets  relative  to  the  suit,  that  trust  is  not  to 
be  violated  ;  but  when  I  depart  from  that  sub- 

•  In  the  ••Trial  at  Bar,"  &c.  af\er  this 
Speech  of  Mr.  Smith  is  given  the  following  of 
Mr.  Lehunte : 

Mr.  Lehunte^  of  counsel  for  the  defendant. 
If  a  bill  was  filed  against  lord  Anglesea,  to  en- 
quire into  the  manner  of  the  prosecution  against 
Mr.  Annesley,  charging  it  to  l»e  malicious, 
would  his  lordship  be  obliged  to  answer  such 
a  charge?  No;  and  therefore  I  hope  that  Gif- 
fard,  without  his  lordship^s  consent,  shall  not 
4iscl(»se  any  mutter  relative  to  that  prosecution, 
which  his  employer  could  DOt  be  obliged,  to 
4itdo8e  himself. 


jaet  whefein  I  sni^yed  h^  be  Is  m 
than  another  man,  ospecmllj  wbcB  Ifciiswl 
did  employ  bim  in  is  over;  beeaasi  Im  ii  an 
to  be  sappbsed,  as  an  attonMiyt  ^  ^^ 
confident.  When  the  en&ne  is  kukii^  hs  « 
then  only  to  be  ooasidcmi  witb  wspsstfa  Ur 
former  employer,  as  one  maa  to  maoliMri  ssi 
then  the  breach  of  trait  4oes  Ml  ifM  vIMi 
the  jurisdiction  of  this  coort|  Ibr  Um 
canH  determine  what  k  fioaonr  bnl 
is  law,  and  all  the  oases  Ml  imdnr  Ikl 
tinction.  The  case  ctted  of  Cotts  aad 
ID?!  1  Vent.  197«  restrains  it  in  wimt 
to  bis  knowleilge  ss  atlomr?  ;  and  an  I 
is  the  esse  of  lord  Say  and  6eal  ;  tim 
to  which  be  was  produced  beinip  in  tb« 
tire  eiecntion  of  a  deed,  tn  make  a  Im 
the  PrKctpe  for  suflimni^  a  raoovciy,  ia 
the  wilnets  hail  be^n  employed  as 
which  was  the  secret  of  hn  client's 


The  Lord  Chief  Baron  was  iroin^  to 
tion  the  case  of  one  llaiiiiliou,  where  he  apprn 
bended  the   atiurnev  had    been    exaoiioed  ii 
Chaucery  ;  but  In-iui;  informed  lie  was  not,  hs 
lordsh)))  proceedeil : 

What  I  found  myself  upon  is,  the  natore  tf 
the  testimony  pro|H>seil,  whicli  appears  toae 
to  have  been  casual  conversaii«iii  between  the 
witness  and  the  earl  of  Aiiglt-sea,  which  wii 
not  necessary  to  have  been  commonicattdlf 
Gifiard  by  his  lordship.  And  as  to  the  privtte 
trusts  between  man  and  man,  we  cannut  iottr- 
pose.  Besid(>s,  as  this  was  in  part  a  m'fAiek 
secret,  it  ought  not  to  have  been  concealed; 
though,  it' earlier  disclose<i,  it  might  have  ben 
more  for  the  credit  of  the  witness.  I  tbcit- 
forc  think  Mr.  Giflard  may  be  examined  lotbe 
defendant's  declarations  concerning  the  plaiiH 
tiff's  person  and  title. 

Mr.  Uaron  MounUnfi^,  The  prodigions  can 
sequence  of  the  cause  now  depending  bcAn 
us,  haih,  very  properly,  induced  the  gesde- 
men  who  are  of  counsel  on  both  sides,  to  isaM 
upon,  and  argue  at  large,  every  point  ariaif 
in  the  cause,  which  could  possibly  bear  tin 
least  riebate.  The  same  reason  hath  indscd 
the  Court  to  hear  gladly,  with  the  otmostpi- 
tience  hud  attention,  every  thing  which  eosM 
possibly  be  offered  on  either  side ;  and,  I 
think,  nothing  hath  been  omitted,  which  oosU 
have  been  materially  offered  upon  the  pmaA 
question. 

For  my  own  part,  notwithstanding  all  da 
objections  which  have  been  raised  against  Ibe 
evidence  now  under  consideration  by  the  dt- 
fendant's  counsel,  I  still  continue  of  the  mns 
opinion,  \^  hich  I  entertained  when  tbeevklaMe 
was  first  offered  and  objected  to  ;  which  ii, 
that  the  question  now  before  ua  will  receive  a 
very  easy,  clear,  and  short  determination,  wak 
that  in  favour  of  the  evidence  proposed.  I  As 
rather  say  so,  because  I  think,  that  upon  the 
very  principles  laid  down,  and  uuon  the  aotba- 
rity  of  the  very  cases  cited  by  the  defendssi^ 
counsel,  it  is  to  demonstration  clear  tbst  thi 
evidence  Dovr  offered  ought  to  be  admiltcd. 
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Mr.  Recorder  bath  very  properly  inentioDed 
the  fbtintlalion  upon  which  it  nath  been  held, 
and  is  certainly  undoubted  law,  that  attomies 
ought  to  keep  inviolably  the  secrets  of  their 
clients,  viz.  That  an  increase  of  legal  business, 
and  the  iuabiliiy  of  parties  to  transact  that  biisi- 
ness  themselves,  made  it  necessary  for  them  to 
employ  (and  as  the  law  properly  expresses  it, 
ponere  in  loco  $uv)  other  persons  who  might 
transact  that  business  for  them.  That  this 
necessity  introduced  with  it  the  necessity  of 
what  the  law  hath  very  justly  established,  an 
inviolable  secrecy  to  be  observed  by  attoroies, 
in  order  to  render  it  safe  for  clients  to  com- 
municate to  their  attornies  all  proper  instruc- 
tion for  the  carrying  on  those  causes  which 
they  found  themselves  under  a  necessity  of  in- 
trusting to  their  care.  And  if  this  original 
principle  be  kept  constantly  in  view,  1  think 
It  cannot  be  difficult  to  determine  either  the 
pre^nt  question,  or  any  other  which '  may 
arise  upon  this  head  :  for  upon  this  principle, 
Whatever  either  is,  or  by  the  party  concerned 
can  naturally  be  supposed,  necessary  to  be 
communicated  to  the  attorney,  in  order  to  the 
carrying  on  any  suit  or  prosecution,  in 
which  he  is  retained,  that  the  attorney  shall 
inviolably  keep  secret. 

On  the  other  hand,  whatever  is  not,  nor  can 
possibly  by  anv  man  living  be  supposed  to  be, 
necessary  for  that  purpose,  that  the  attorney  is 
at  liberty,  and  in  many  cases,  as  particularlv, 
I  think,  in  the  present  case,  the  attorney  ought 
to  disclose. 

The  declarations  of  the  defendant  to  his 
attorney,  which  are  now  oflered  to  be  proved,  1 
shall  not  mention  at  large,  but  shall  only  take 
notice  of  one,  which  was,  that  (sjieaking  of  Mr. 
Annesley,  tlie  now  lessor  of  the  plaintiff)  he 
declared,  he  did  not  care  if  it  cost  him  10,000/. 
if  he  could  get  biro  hanged.  Does  any  man 
living,  who  hears  these  words  pronounced, 
hesitate  one  nrmment  as  to  the  meaning  and  im- 
port of  them  ?  They  speak  too  plainly  to  be 
misunderstood,  or  doubted  of.  For  God's 
aake  then  let  us  consider,  what  will  be  the 
consequence  of  the  doctrine  now  laid  down, 
and  so  earnestly  contended  for,  that  such  a  de- 
claration made  by  any  person  to  his  attorney, 
cmght  not  by  that  attorney  to  be  proved  P  A 
man  (without  any  natural  call  to  it)  promotes  a 
prosecution  against  another  for  a  capital 
offence — he  is  desirous  and  determined,  at  all 
«vents,  to  get  him  hanged — ^he  retains  an  at- 
torney to  carry  on  the  prosecution,  and  makes 
such  a  declaration  to  hiip  as  1  have  before  men- 
tioned, (the  meaning  and  intention  of  which,  if 
the  attorney  hath  common  understanding 
about  him,  it  is  impossible  he  should  mistake) 
•»he  happens  to  be  too  honest  a  man  to 
engage  in  such  an  affair — he  declines  the  pro- 
secution— but  he  must  never  discover  this  de- 
claration, because  he  was  retained  as  attorney. 
This  proaecutor  applies  in  the  same  manner  to 
a  second,  a  third,  and  so  on,  who  still  refuse, 
l>ut  are  still  to  keep  this  inviolably  secret :  at 
l^if  he  finds  an  attorney  wiekvi  cnoogh  to 


carry  this  iniquitous  scheme  into  ezecntion— 
and  afler  all,  none  of  these  persons  are  to  be 
admitted  to  prove  this,  in  order  either  to  bring 
the  guilty  party  to  condign  punishment,  or  to 
prevent  the  evil  consequences  of  his  crime  with 
regard  to  civil  property.  Is  this  law  ?  Isthis- 
reason  ?  I  think  it  is  absolutely  contrary  to 
both. 

As  the  principles  npon  which  the  defendant's 
counsel  have  argued,  so  1  think  likewise  the 
cases  which  they  Have  cited  make  directly 
against  them,andi  are  express  authorities  in 
favour  of  the  evidence  now  offered.  In  the 
case  of  Cutts  and  Pickering,  in  1  Vent,  th© 
Court  were  of  opinion,  that  the  solicitor  might 
be  sworn  to  the  discoveries  made  to  him  by  his 
client  before  his  retainer,  liie  meaning  of 
which  1  take  to  be,  that  such  discovery  not 
being  made  in  coivsequence  of  tlie  necessary 
contidence  between  client  and  atiorney,  was 
therefore  not  within  the  rule  of  secrecy  :  and 
if  the  same  reason  will  hold  in  the  present,  or 
any  other  given  case,  even  after  a  retainer,  the 
objection  must  equally  fail.  Now  I  think  ths 
same  reason  does  hold  in  the  present  case,  be- 
cause the  dechiration  now  offered  to  be  proved 
iloes  not  appear,  nor  could  possibly  by  the  de- 
fendant be  supposed,  to  be  a  necessary  instruc- 
tion, or  communication  between  him  and  his 
attorney,  in  order  to  the  better  carrying  on 
either  that  prosecution,  or  any  other  legal  busi- 
ness in  which  he  had  retained  that  attorney. 
So  that  this  declaration,  after  the  retainer, 
stands  entirely,  in  my  apprehension,  on  tlie' 
same  footing  as  if  it  had  bern  made^ before. 
For  to  say  that  the  confidence  l^etween  client 
and  attorney  (to  which  inviolable  seeri^ry  is  to 
be  annexed)  is  to  be  taken  in  the  latitude  laid 
down  by  the  defendant's  counsel,  is  in  my  ap* 
prehension,  to  say  that  Bliicti  hath  no  f'onnda* 
tion  in  law,  nor  the  least  colour  in  point  of  rea- 
son. 

The  other  case  which  was  cited  bv  the  de- 
fendant's counsel,  that  of  lord  2Say  onA  2Seal,  is, 
1  think,  still  infinitely  stronger  ogain«t  them  ; 
and  airery  reason  which  the  Court  in  that  case 
proceeded  u|>on  concludes  diiectly  in  favour  of 
the  evidence  which  is  the  subject  of  the  present 
debate. 

In  that  case  the  Court  were  of  opinion  (and  I 
think  most  rightly),  that  the  privdege  of  an 
attorney  is  the  privilege  of  hi^  client ;  (and  so 
I  have  always  nnderstood  the  law  to  be)  hut, 
notwithstanding  that,  the  Court  admitted  th« 
very  attorney,  who  had  been  intrusted  in  Miffer* 
ing  the  common  recovery,  to  pn>ve  that  tlie 
d^  to  lead  the  uses  of  that  ver>  recovery  was 
antedated.  And  what  were  the  reasons  upon 
which  the  Court  proceeded  ?  The  first  men- 
tioned in  the  book  is,  that  '*  the  time  of  exe- 
cuting the  deed  could  not  be  called  the  secret  of 
his  client."  Now,  1  think  in  this  case,  the  de- 
claration  oflered  to  be  proved,  can  still  iofinitelv 
less  be  considered  as  the  secret  of  the  clienL 
The  next  thing  mentioned  in  the  report  of  that 
case  now  proiluced,  is,  thai  **  ii  wsk  a  tiling  Im 
might  come  to  the  koowledgs  jof  without  hia 
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ewery  othrr  client  and  liis  attorney,  1  hope  the 
Court  will  he  of  opinion,  that  Mr.  Giflfard 
ong;ht  not  to  be  examined  to  any  of  the  points 
pioposetl.* 

L,  C.  Baron,  The  objections  to  Mr.  Gif- 
fanPs  beinpf  admitted  to  |pve  the  evidence  pro- 
posed by  the  ptaiiititf's  counsel,  have  been 
argued  with  grent  strenfj^tb ;  and  undoubtedly 
the  public  is  interested  iu  the  event  of  this 
question,  so  far  as  it  may  affect  the  necessary 
confidence  between  the  client  and  his  attorney 
or  agent,  which  will  make  me  calitious  of 
Uxing  boundaries  to  that  trust.  The  proper 
iray  will  be  to  determine  this  and  every  like 
CMse  upon  their  own  circumstances.  W  hat  has 
been  urged  to  take  the  present  case  out  of  the 
general  rule,  was,  that  the  conrersation  to 
nrhich  they  wcuild  examine  Mr.  Giflard,  was 
neither  in  any  cause  therein  he  was  con- 
cerned fur  the  defendant,  or  relative  to  any  in 
which  he  was  con^iulted,  or  intended  to  l>e  em 
ployed  by  the  defendant.  If  so,  the  question 
will  be,  whether  an  attorney  shull  be  permitted 
to  disclose  the  s^^eneral  conversation  he  had 
with  his  client,  without  relation  to  him  as  his 
attorney  ?  Now,  admitting  the  policy  of  the 
law  in  prottK!ting  secrets  disrhised  by  the  client 
to  his  attorney,  to  be,  as  has  been  said,  in 
fat  our  uf  the  client,  and  principally  for  his 
service,  and  that  the  attorney  is  in  loco  of  the 
client,  and  therefore  bis  trustee,  does  it  follow 
from  thence,  that  every  thing  said  by  a  client 
to  his  attorney,  falls  under  the  same  reason  ?  1 
own,  1  think  not ;  because  there  is  not  the 
fame  necessity  upon  the  client  to  trust  him  iu 
one  case  as  in  the  other ;  and  of  this  the  Court 
ma^  judge,  from  the  particulars  ^f  the  conver- 
sation. Nor  do  I  see  any  impropriety  in  sup- 
posing the  same  person  to  be  trusted  in  one 
case  as  an  attorney  or  agent,  and  in  another  as 
m  common  acquaintance.  In  the  first  instance, 
the  Court  will  not  permit  him,  though  willing, 
to  discover  what  came  to  his  knowlcd-jfe  as  an 
attorney,  because  it  would  be  in  breach  of  that 
trust  which  the  law  supposes  to  be  necessary 
between  him  and  his  employer:  but  whefethe 
client  talks  to  him  at  large  as  a  friend,  and  not 
in  the  way  of  his  profession,  I  think  the  Court 
is  not  under  the  same  obligations  to  guard  such 
secrets,  though  in  the  breast  of  an  atjprney. 
Jf  I  employ  an  attorney,  and  entrust  to  him 
secrets  relative  to  the  suit,  that  trust  is  not  to 
be  violated  ;  but  when  I  depart  from  that  sub* 

♦  In  the  «•  Trial  at  Bar,"  &c.  after  this 
Speech  of  Mr.  Smith  is  given  the  following  of 
Mr.  Lehunte : 

Mr.  Lehunte^  of  counsel  for  the  defendant. 
If  a  bill  was  fileil  agahist  lord  Anglesea,  to  en- 
quire into  the  manner  of  the  prosecution  against 
Mr.  Annesley,  charging  it  to  be  malicious, 
would  his  lordship  be  obliged  to  answer  such 
a  charge  ?  No ;  and  therefore  I  hope  that  Gif- 
fard,  without  his  lordship*s  consent,  shall  not 
disclose  auy  matter  relative  to  that  prosecution, 
which  his  employer  could  DOt  be  obliged,  to 
disclose  himself. 


ject  wherein  I  employed  him,  he  is  no  more 
than  another  man,  es|>ecially  when  the  cause  I 
did  employ  him  in  is  over ;  because  he  is  not 
to  be  supposed,  as  an  attorney,  to  be  a  general- 
confident.  When  the  cause  is  ende«t,  be  is 
then  only  to  be  considereil  with  resjiect  to  his 
former  employer,  as  ot>e  man  to  another ;  and 
then  the  breach  of  trust  does  not  tali  vi  ithin 
the  juris<licti<m  of  this  court ;  for  the  Court 
can't  determine  what  Is  honour  but  what 
is  law,  and  all  the  cases  fall  under  this  dia* 
tinction.  The  case  cited  of  Cutis  and  Picker- 
ing, 1  Vent.  197,  restrains  it  to  what  caina 
to  his  know  ledge  as  attorney ;  and  so  I  think 
is  the  case  of  lord  Say  and  tStal  ;  the  evidence 
to  which  he  was  produced  beinif  to  the  defec- 
tive execution  of  a  deeil,  tn  make  a  tenant  to 
the  Pi-secip«  for  suffering  a  recovery,  in  which 
the  witness  had  bren  employed  as  attorney,' 
which  was  the  secret  of  his  client's  cause. 

The  Lord  Chief  Baron  was  going  to  men- 
tion the  case  of  one  llaniiltou,  where  he  appre-% 
bended  the  atiornev  had   been   examined  in 
Chaucer^r  ;  but  iM-iui;  informed  he  was  not,  his 
lordship)  proceedeil ; 

What  I  found  myself  upon  is,  the  nature  of 
the  tesiimony  pro|H>sed,  which  appears  to  me 
to  have  been  casual  conversation  between  the 
witness  and  the  earl  of  Angltntea,  which  was 
not  necessary  to  have  been  communicated  to 
Gifiard  by  bis  l(»rdship.  And  as  to  the  private 
trusts  between  man  and  man,  we  cannot  inter- 
pose. Besides,  as  tlds  was  iu  part  a  wicked 
secret,  it  ought  not  to  have  been  concealed ; 
though,  if  earlier  disclosed,  it  might  have  been 
more  for  the  credit  of  the  witness.  I  there- 
fore think  Mr.  Gifiard  may  be  examined  to  the 
defendant's  declarations  concerning  the  plain- 
tiff^'s  person  and  title. 

Mr.  Baron  Maunteney,  The  prodigious  con- 
sequence of  the  cause  now  depending  before 
us,  hath,  very  properly,  induced  the  gentle- 
men who  areof  counsel  on  both  sides,  to  insist 
upon,  and  argue  at  large,  e\^ry  point  arising 
in  the  cause,  which  could  fMissibly  bear  the 
least  debate.  The  same  reason  hath  indooed 
the  Court  to  hear  gladly,  with  the  otmosl  pa- 
tience und  attention,  every  thing  which  conld 
possibly  be  offered  on  either  side;  and,  I 
think,  nothing  hath  been  omitted,  whicb  could 
have  been  materially  offered  upon  the  present 
question. 

For  my  own  part,  notwithstanding  all  the 
objections  which  have  been  raised  against  the 
evidence  now  under  consideration  by  the  de- 
fendant's counsel,  I  still  continue  of  the  same 
opinion,  i^hich  I  entertained  when  the  evidence 
was  first  off*ered  and  objected  to;  which  is, 
that  the  question  now  before  us  will  receive  a 
very  easy,  clear,  and  short  determination,  and 
that  in  favour  of  the  evidence  proposed.  I  the 
rather  say  so,  because  I  think,  that  upon  the 
very  principles  laid  down,  and  unon  the  autho- 
rity of  the  very  cases  cited  by  tne  defendant's 
counsel,  it  is  to  demonstration  clear  that  the 
evideocenovr  ofltered  ought  to  be  adsiitted. 
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Mr.  Recorder  hath  very  properly  inenlioDed 
the  foundation  upon  wliich  it  hath  been  held, 
and  is  certainly  undoubted  law,  that  attornies 
ought  to  keep  infiolably  the  secrets  of  their 
clients,  viz.  That  an  increase  of  leg^al  business, 
and  the  inability  of  parties  to  transact  that  busi- 
ness themselves,  made  it  necessary  for  them  to 
employ  (and  as  the  law  properly  expresses  it, 
ponere  in  loco  suo)  other  persons  who  mij^bt 
transact  that  business  for  them.  That  this 
necessity  introduced  with  it  the  necessity  of 
what  the  law  hath  very  justly  established,  an 
inviolable  secrecy  to  be  observed  by  attoruies, 
io  order  to  render  it  safe  for  clients  to  com- 
municate to  their  attornies  all  proper  instrnc- 
tion  for  the  carrying^  on  those  causes  which 
they  found  themselves  under  a  necessity  of  in- 
trusting; to  their  care.  And  if  this  oripfinal 
piiuciple  be  kept  constantly  in  view,  1  think 
It  cannot  be  difficult  to  determine  either  the 
present  question,  or  any  other  which '  may 
arise  upon  this  head  :  for  upon  this  principle, 
Whatever  either  is,  or  by  the  party  concerned 
can  naturally  be  supposed,  necessary  to  be 
communicated  to  the  attorney,  in  order  to  the 
carry inif  on  an)r  suit  or  prosecution,  in 
\vhich  he  is  retained,  that  the  attorney  shall 
inviolably  keep  secret. 

On  the  other  hand,  whatever  is  not,  nor  can 
possibly  by  anv  man  living  be  supposed  to  be, 
necessary  for  that  purpose,  that  the  attorney  is 
at  liberty,  and  in  many  cases,  as  particutarlv, 
I  think,  in  the  present  case,  the  attorney  ought 
to  disclose. 

The  declarations  of  the  defendant  to  his 
attorney,  which  are  now  offered  to  be  proved,  1 
shall  not  mention  at  large,  but  shall  only  take 
notice  of  one,  which  was,  that  (s|ieaking  of  Mr. 
Annesley,  the  now  lessor  of  the  plaintiff)  he 
declared,  he  did  not  care  if  it  cost  him  10,000/. 
if  he  could  get  him  hanged.  Does  any  man 
living,  who  hears  these  words  pronounced, 
hesitate  one  nrmment  as  to  the  meaniufi^  and  im- 
port of  them  ?  They  speak  too  plainly  to  be 
niisunderstoofi,  or  doubted  of.  For  God's 
sake  then  let  us  consider,  what  will  be  the 
cousequence  of  the  doctrine  now  laid  down, 
and  so  earnestly  contended  for,  that  such  a  de- 
claration made  by  any  person  to  his  attorney, 
ought  not  by  that  attorney  to  be  proved  ?  A 
man  (without  any  natural  call  to  it)  promotes  a 
prosecution  against  another  for  a  capital 
offence — ^he  is  desirous  and  determined,  at  all 
«vents,  to  get  him  hanged — he  retaina  an  at- 
torney to  carry  on  the  prosecution,  and  makes 
such  a  declaration  to  biq^  as  1  have  before  men- 
tioned, (the  meaning  and  intention  of  which,  if 
the  attorney  hath  common  understanding 
about  him,  it  ia  impossible  he  should  mistake) 
•^he  happens  to  be  too  honest  a  man  to 
engage  in  auch  an  affair— be  declines  the  pro- 
secution— but  be  must  never  discuver  this  de- 
claration, because  be  was  retained  as  attorney. 
This  pruoecutor  applies  in  the  same  manner  to 
a  second,  a  third,  and  so  on,  who  still  refuse, 
but  are  still  to  keep  this  inviolably  secret :  at 
last,  he  flodt  an  attorDcy  wiekw  enough  to 


carry  this  iniquitous  scheme  into  ezccntion— 
and  afler  all,  none  of  these  persons  are  to  be 
admitted  to  prove  this,  in  order  either  to  bring 
the  guilty  party  to  condign  punishment,  or  to 
prevent  tiie  evil  consequences  of  his  crime  with 
resrard  to  civil  properly.  Is  this  law  ?  Is  this 
reason  ?  I  think  it  is  absolutely  contrary  to 
both. 

As  the  principles  npon  which  the  defends nt*e 
counsel  b.ive  argued,  so  1  think  likewise  the 
cases  which  they  Have  cited  make  directly 
against  tliem,andi  are  express  authorities  in 
favour  of  the  evidence  now  offered.  Jn  the 
case  of  Cutts  and  Pickering,  in  1  Vent,  the 
Court  were  of  opinion,  that  the  solicitor  iiii;^ht 
be  sworri  t(i  the  discoveries  msde  to  him  by  hia 
client  before  his  retainer.  I'he  meaning  of 
which  1  lake  to  be,  that  such  discov4>rv  not' 
beinsT  made  in  coiyioquence  of  tlie  necessary 
contidence  between  client  and  atiorney,  was 
therefore  not  within  the  rule  of  secrecy  :  and 
if  the  same  reason  will  bold  in  the  present,  or 
any  other  piven  case,  even  after  a  retainer,  the 
objection  must  equally  fail.  Now  I  think  the 
same  reason  does  hold  in  the  present  cane,  be- 
cause the  dechiration  now  offered  to  be  proved 
does  not  appear,  nor  could  possibly  by  the  de- 
fendant be  supposed,  to  be  a  necessary  instruc- 
tion, or  communication  between  him  and  hit 
attorney,  in  order  to  the  better  carrying  on 
either  that  prosecution,  or  any  other  legiil  busi- 
uess  in  which  be  had  retained  that  attorney. 
So  that  this  declaration,  after  the  retainer, 
stands  entirely,  in  my  apprehension,  on  ilie' 
same  footing  as  if  it  had  been  made^ before. 
For  to  say  that  the  confidence  l>eti«een  client 
and  attorney  (to  which  inviolable  secrecy  is  to 
be  annexed)  is  to  be  taken  in  the  latitude  laid 
down  by  the  defendant's  counsel,  is  in  my  ap- 
prehension, to  say  that  which  hath  no  fou'ida- 
tion  in  law,  nor  the  least  colour  in  point  of  rea- 
son. 

The  other  case  which  was  cited  bv  the  de- 
fendant's  counsel,  that  of  lord  2Say  and  Seal,  if, 
I  think,  still  infinitely  stronger  sgaiii«t  them  ; 
and  every  reason  which  the  i'onrt  in  that  case 
proceeded  upon  cnncludes  diiectly  in  ('a%our  of 
the  evidence  which  is  the  subject  of  the  present 
debate. 

In  that  case  the  Court  were  of  opinion  (and  I 
think  most  rightly),  that  the  privilege  of  an 
attorney  is  the  privilege  of  hi»  client ;  (and  so 
I  have  always  nnderstood  the  law  to  be)  hut, 
notwithstanding  that,  the  Court  adm.tted  tlie 
Very  attorney,  who  had  been  intrusted  iu  hiiffer* 
ing  the  common  recovery,  to  prove  that  the 
dm!  to  lead  the  uses  of  that  ver\  recovery  was 
antedated.  And  what  were  the  reasons  upon 
which  the  Court  proceeded  ?  The  first  men- 
tioned in  the  book  is,  that  **  the  time  of  exe- 
cuting the  deed  could  not  be  called  the  secret  of 
his  client."  Now,  i  think  iu  this  case,  the  de- 
claration offered  to  be  proved,  ran  still  infinitely 
less  be  considered  as  the  secret  of  the  client. 
The  next  thing  mentioned  in  the  report  of  that 
case  now  proiluced,  ia,  that  **  it  was  a  thing  be 
might  come  to  the  knowledge  ef  without  hia 
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client*!  acqiuuntiog  him ;"  and  that,  1  think, 
ipill  hold  equallv  strong  in  the  present  case, 
fviffard  might  nave  heard  from  others,  that 
lord  Ano^esea  had  made  such  a  decUitUion ;  or 
lord  Anfrlesea  might  himselfequally  have  made 
it  to  Giffard,  although  he  had  not  retained  him 
as  an  attorney,  it  not  being,  as  1  have  before 
mentioned,  a  necessary  instruction,  nor  what 
OQsId  |)ossHbly  by  the  defendant  be  thought  so, 
for  the  better  carrying  on  the  business  in  which 
he  was  retained  ;  and  consequently,  not  pro- 
ceeding from  tliat  confidence  which  is  necessary 
between  client  and  attorney,  and  to  which, 
only  because,  and  so  far  as  it  is  necessary,  the 
pririlege  of  secrecy  hath  been  annexed.  The 
last  thing  mentioned  in  the  book  is  that  the  fact 
ofiered  to  be  proved,  <*  was  of  that  nature," 
tliat  an  attomev  concerned,  or  any  body  else, 
might  inform  the  Court  of  it  Now  I  cannot 
help  thinking  from  these  words,  that  one  in- 
gredient in  tbeiletermination  of  the  Court,  was, 
Uiat  the  iHTOof  oifered  in  that  case  was  the  proof 
of  a  criminal  fact :  if  it  were,  that  reason  will 
bold  inAnitely  stronger  in  the  present  case. 
The  declaration  now  offered  to  be  proved,  is  of 
that  nature,  and  so  highly  criminal,  that,  in  my 
opinion,  mankind  is  interested  in  the  discovery ; 
and  whoever  it  was  made  to,  attorney  or  not 
attomev,  lies  under  an  obligation  to  society  in 

general,  prior  and  superior  to  any  obligation 
e  can  lie  under  to  a  particular  individual,  to 
make  it  known. 

I  speak  this  witiiout  pr^udice :  God  knows 
whetlier  such  declarations,  as  have  been  men- 
tioned, were,  or  were  not,  made  by  the  now 
defendant;  but,  when  we  are  debating  the  pro- 

Kiety  of  the  evidence,  we  are,  during  the  de- 
te  (and  for  argument's  sake  only)  to  suppose 
it  true :  if  they  shall  afterwards  appear  in  proof, 
I  think  they  will  be  exceedingly  material  for 
the  consideration  of  the  jury  ;  and  do  therefore 
most  heartily  concur  in  the  opinion  given  by 
my  lord  chief  haron,  that  the  evidence  now  of- 
fered ought  to  lie  admitted. 

Mr.  Barou  Dausoii.  If  there  had  been  no 
objection  made  on  the  part  of  the  defendant  that 
the  attorney  had  been  employed  by  him,  the 
»laii:tiff  would  have  bad  a  right  ;>ri'md  facie  for 
his  being  ndmiticHl  a  witness ;  therefore  to  de- 
prive the  plaintiff  of  this  right,  it  must  be 
shewn,  that  the  particulars  offered  here  to  be 
gi<^^n  in  evidence  came  to  the  knowledge  of 
Giffard  merely  as  attorney  for  the  defemlant 
Nothing  that  came  properly  to  the  knowledge 
of  the  attorney  in  defence  of  his  client's  cause 
ought  to  be  revealed.  1  will  suppose  an  un- 
knowing man  to  have  twenty  deeds  by  him, 
and  he  delivers  them  all  to  his  attorney  to  see 
which  were  relative  to  the  suit ;  he  looks  them 
over,  and  finds  not  half  of  them  to  be  reUtive 
thereto ;  I  apprehend  the  attorney  is  not  com- 
pellable to  disclose  the  contents  of  any  one  of 
those  deeds ;  neither  do  I  think  it  necessary 
that  there  should  be  a  suit  actually  depending. 
If  1  have  an  apprehension  that  a  man  intends  a 
suit  against  me,  and  I  employ  an  attorney  to 
draw  a  state  of  my  case  fivm  my  papcn, 


though  there  ii  no  cause  depending,  there  I 
apprehend  it  would  be  a  breacn  of  trust  to  dis* 
close  the  contents  of  those  pajpers,  and  that  the 
attorney  ought  not  to  be  aumitted  to  disclose 
what  has  been  so  intrusted  to  him :  and  I  think, 
the  Court  must,  in  this  caae,  be  satisfied,  first, 
that  what  came  to  this  man's  knowledge  was 
not  necessary  to  his  client's  afiairs ;  and  in  the 
next  place,  that  the  client  could  not  think  it 
necessary.  The  cause  to  be  carried  on,  was  • 
prosecutjon  for  the  killing  of  a  man ;  what  was 
necessary  for  the  carrymg  on  that  proeecotioo, 
I  think  the  attorney  onght  not  to  disclose.  I 
think  further,  that  any  thing  that  the  clieDt 
thought  necessary,  ought  likewise  not  to  hm 
disclosed.  The  motive  for  carrying  on  the 
prosecution  against  the  plaintiff  is  said  to  be, 
because  he  has  a  right  to  the  estate  the  defen- 
dant was  in  possession  of.  Can  any  man  think 
that  this  was  necessary  to  tell  the  attorney,  or 
that  the  defendant  could  have  thought  it  aoF 
What  was  necessary,  or  what  a  man  might 
have  thought  necessary,  ought  not  to  be  &•« 
closed.  But  if  the  defendant  in  this  case,  has 
gone  any  thing  further,  he  has  trusted  him,  not 
as  an  attorney,  but  as  an  acquaintance.  The 
attorney  is  to  keep  secret  what  comes  to  him  as 
an  attorney ;  but  this  conversation  I  don't  think 
was  necessary  for  carying  on  the  cause.  Be- 
sides, the  prosecution  was  at  the  suit  of  the  king, 
so  that  he  could  not  be  looked  upon  as  attorney 
for  lord  Anglesea.  I  agree  therefore  uith  my 
lord  chief  oaron  and  my  brother  Mounteney, 
that  the  evidence  is  proper  to  be  given. 

I  think  it  proper  at  this  time  to  mention,  that 
I  have  considered  the  point  of  evidence  thai 
was  proposed  yesterday,  and  if  it  was  now  to 
be  determined,  I  shoufd  be  of  opinion  to  allow 
the  evidence ;  and  if  the  counsel  for  the  de- 
fendant should  so  please,  they  may  take  a  bill 
of  exceptions.* 

Mr.  JoAii  Giffard  sworn. 

Q.  Do  you  know  the  present  earl  of  Angle- 
sea  ?—Gifar(/.    Yes,  Sir. 

Pray,  Sir,  do  you  know  tlie  present  plaintifl^ 
Mr.  Annesley  ? — Yes,  Sir. 

Pray  had  you  at  any  time  any  conversation, 
and  when,  with  the  present  lord  Anglesea  con- 
cerning the  plaintiff,  or  his  title  to  the  lands  in 
this  ejectment,  or  any  other  lands?— It  was 
some  time  between  the  7th  of  December  1741, 
and  May  1749,  my  lord  Anglesea  had  an  apr 
peal  from  this  kingdom  to  the  House  of  Lonis 

*  As  to  the  operation  of  professional  or  other 
confidence  in  permitting  or  requiring  a  witness 
to  withhold  his  testimony,  see  Peake's  Law 
of  Evidence,  chap.  3,  §  4,  and  the  cases  there 
cited.  See,  also,  m  thb  Collection,  the  Note  to 
vol.  9,  p.  611 ;  and  what  passed  upon  the  exa^ 
minationsof  Mr.  Hawkins  and  k>rd  Barrington, 
in  the  Trial  of  the  Duchess  of  Kingston,  a.  s. 
1776.  This  topic  was  noticed  in  the  Scots 
Case  of  sir  David  Dalr^mple  of  Hailes  v. 
Grant,  3I*Laurin's  Dedsions,  ddk  See,  too,  9 
Blaokst  CoBuneat  370. 
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io  Eng^tnd  betireen  Charles  Aoneitey,  esq.  and 
liifBj  wbich  appeal  was  heard  on  the  10th  of 
Blarch  1741. 

CuuTt,  Answer  the  qneilion  directly.— J.  1 
am  only  gfiving  yoa  the  reasons  of  this  Jiscourse. 
— My  lord  Anglesea  having  that  suit,  and  a 
good  many  others,  with  my  lord  Haversham, 
Francis  Annesley,  and  Mrs.  Simpson,  he  was 
Tery  uneasy  at  it.  He  said,  be  would  be  very 
^lad  to  send  to  the  present  platntitf,  and  if  he 
would  ipf  e  him  2  or  3,000/.  a-year,  he  would 
surrender  up  to  him  the  tides  of  An|r|esea  and 
Ahham,  and  the  estate,  and  go  over  to  France 
•nd  live  tliere ;  and  then  he  siiould  be  much 
easier  and  happier  tlian  to  be  tormented  with 
those  people  that  were  suing  of  him,  for  that 
-be  would  rather  his  brother's  son  should  have 
it  than  any  other  person. 

Goon. — For  if  Jemmy  had  the  estate  on  those 
4erms,  he  should  live  much  happier  and  easier  in 
France  than  he  was  here,  as  ne  was  tormented 
by  law ;  for  it  waa  his  right,  and  he  would  snr^ 
lender  it  to  him,  (for  he  did  BOt  value  the  title) 
rather  than  Frank  and  Cliarles  Annesley,  and 
those  that  were  striving  to  take  it  from  him 
should  have  it ;  and  that  he  would  send  for  a 
gentleman  to  teach  him  the  French  tongue,  to 
qualify  him  to  live  in  that  luogdom ;  and  ao* 
cordingly  he  sent  for  one  Mr.  ftephen  Hayes. 

What  is  he?— He  was  an  officer  in  the 
French  service,  aa  Hayes  himself  and  my  lord 
told  me ;  and  my  lord  had  hnn  in  the  house  a 
considerable  time,  on  purpose  to  converse  with 
liim  in  French. 

Did  you  ever  see  him  there? — I  did,  my 
lord,  forty  times. 

Can  you  recollect  any  particular  time  when 
this  conversation  happeoed  ? — I  told  you,  my 
lord,  it  was  about  March  1741,  when  he  had 
the  appeal  in  England. 

Was  it  before  or  after  the  determination 
of  that  appeal? — I  believe  it  was  both  be- 
fore and  alter ;  the  appeal  was  determined  the 
lOib  of  March,  and  he  continued  in  that  reso- 
lution till  May  1742. 

And,  pray,  what  altered  his  resolutioo  then  \ — 
Why,  on  the  1st  of  May,  Mr.  Annesley  had  shot 
a  man  at  Staines ;  it  was  on  Saturday,  aa  ap- 
pears by  the  indictment  and  corotier's  inquest ; 
ujion  which,  the  2d  of  Nay,  my  lord  sent  for 
me,  and  ordered  me  to  go  to  mines,  and  to 
enquire  into  the  affiiir,  and  toMlect  the  evi- 
dence, and  carry  ou  the  proseeotioo,  and  to 
follow  the  directions  of  Mr.  Garden  and  Mr. 
Gordon,  with  the  assistance  of  one  Mr.  Jans, 
who  was  a  surgeon ;  which  I  aooordhiglT  did. 
My  lord  told  me  liirther,  that  I  should  fellow 
their  directions,  and  in  some  small  time  after 
(perhaps  3  or  4  days)  told  me.  That  they  had 
consulted  together,  and  advised  htin  not  to  be 
■een  to  converse  with  me,  for  that  it  was  not 
proper  for  him  to  appear  in  the  prosecution,  for 
fear  of  its  hurting  him  in  the  cause  that  vras 
coming  on  between  him  and  the  plaintiff;  and, 
that  he  did  not  jcare  if  it  cost  him  10,000/.  if  he 
iBould  get  the  plaintiflF  banged ;  for  then  he 
should  be  easy  m  his  title  sm  €|tate., 


AlW  he  told  yoa  that  lie  dU  not  care  if 
it  cost  him  10,000/.  if  he  could  get  the  pkuotilT 
hanged,  for  then  he  should  be  easy  in  hia  titlea 
and  estates,  who  laid  out  the  money  in  carry- 
ing on  thia  proaecotion  of  this  unfortunate 
man  ? — Money  came  privately  from  Mr.  Jans  ; 
my  lord  told  me.  He  waa  determined,  as  be 
was  advised,  not  to  appear  in  it  himself,  but 
that  I  should  apply,  from  time  to  time,  to  Mr. 
Jans,  and  Mr.  Jans  should,  frinn  tinse  to  time» 
supply  oEie,  for  that  be  l)ad  ordered  him  to  pro- 
vide money  ;  and  accordlligly  I  had  money 
from  him. 

What  was  Jans  to  my  lord  Anghsoea? — His 
companion,  and  nsanager,  and  agent,  and  ma- 
naged every  thing  for  him. 

[Cross-examination.] 

Q.  Repeat  again  the  time  when  you  first 
had  this  diaoourse  with  the  defendant,  of  hia 
desiring  Mr.  Annesley  to  be  sent  to. — A,  Home 
time  before  the  10th  of  Mareb  1741,  we  had 
the  first  collogmium;  we  had  the  like  dis- 
conrae,  at  aundry  times,  between  the  Tth  of 
Beoember  1741,  and  May  1742. 

When  was  the  first  colloquium^  as* yon  call 
it?-«>The  first  time  was  some  time  before  the 
10th  of  March,  1741. 

Where  waa  Mr.  Annesley  at  this  time  P— -I 
don't  know,  I  never  saw  him  at  that  time. 

Do  you  know  whether  he  was  in  the  king* 
dom  of  England  or  not? — I  cannot  tell.  1  be- 
lieve he  was. 

Do  you  know  for  what  purpose  it  was  that 
my  lord  aaid  these  words  to  you  ?  Was  it  with 
an  intent  that  you  shonki  apply  to  Mr.  Annes- 
ley ?— No,  I  don't  believe  it  was« 

Pray  now,  Sir,  do  you  know  of  any  steps 
that  were  taken  in  order  to  this  acoommodatioo 
that  my  lord  desired? — ^1  don't  know  of  any. 
Sir. 

Pray,  Sir,  how  soon  after  this  lOih  of  March 
1741,  was  it,  that  you  first  saw  this  French- 
man with  my  lord  r — Near  about  that  time ;  I 
cannot  tell  exactly.  Frenchman  he  was  not, 
I  believe  he  was  an  Irish  gentleman,  a  tenaat'a 
son  of  ny  lord's. 

How  aoon  was  it  that  my  lord  said  tliis  after 
the  10th  of  March? -Near  about  the  time  it 
was. 

Had  my  lord  Mr.  Hayes  in  the  house  with 
him  ? — He  had  him  in  the  house  for  that  pur- 
pose, of  learning  the  French  tongue. 

Did  you  ever  hear  any  thing  of  my  lord's  ap- 
plying for  an  accommodation  ?— It  was  very 
omn  talked  in  the  iMNtse,  Sir,  that  one  Mr. 
Paterson  and  one  Mr.  M*Kercher  shoukl  be 
sent  to. 

Do  you  know  of  any  steps  that  were  talfen 
towanra  an  accommodation? — I  know,  of  my- 
self, of  no  steps  in  order  to  an  accommodation. 

Sir,  I  see  you  have  refreshed  your  memory 
with  papers  and  memorandums  as  to  periods  of 
time,  are  they  of  your  own  hand- writing?— 
They  are. 

I  should  be  glad  to  know  when  it  was  that 
you  put  down  those  periods  of  time  in  writing? 
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—Sir,  I  put  down  the  davi  as  tbej  came  oo. 
I  Gould  shew  you  efery  daj  where  1  was  for 
sefPii  years  last  past. 

Were  they  wrole  about  the  time  the  tram* 
mctiuiis  happened  ? — 1  always  did,  sioce  I  was 
a  practitioner  of  ^he  law,  keep  a  day  book  of 
every  tbiiif^  1  did;  and  the  first  thing  1  do  ioa 
morning  is,  to  set  down  the  preceding  day's 
utirk. 

Yun  sav,  my  lord  nsed  some  words  to  this 
purpose,  Yhat  he  did  not  care  if  it  cost  him 
10,000/.  if  he  could  |^t  the  plaiutifT  hanged ; 
and  you  were  the  a>{eiit  under  Garden  and 
Gordon,  to  carry  on  that  proaecution  ? — 1  was. 
How  came  you  to  be  employed  ? — ^The  rea* 
■on  1  was  sent  i'or  was,  that  1  bad  been  a  coro- 
ner myNelt  ill  ihecounty  of  De?  on  for  some  years 
(a  dozen  or  fourteen),  and  was  thought  a  proper 
penton  because  of  that. 

Did  you  go  on  with  that  proaecution  till 
there  was  a  verdict  ? — I  did.  Sir. 

Pray  now,  did  you  inform  yourself  of  the 
nature  of  that  fact  at  any  time  before  the  trial 
came  on  ? — I  attended  the  coroner's  inquest, 
Hir,  and  did  inform  myself  of  it.  1  collected 
evidences,  and  drew  the  brief.  1  have  the  brief 
here. 

Did  you  see,  or  had  yon  a  copy  of,  the  exa- 
minations upon  which  the  indictment  was 
found  ? — I  was  present  at  the  examination  of 
the  witnesses  before  the  coroner,  and  took  some 
notes  of  my  own  at  that  time,  which  i  have 
with  me. 

How  was  the  indictment  found? — ^The  in- 
dictment was  upon  the  coroner's  inquest. 

Were  there  any  examinations  ui»on  which 
the  bill  of  indictment  was  found  ?— The  coroner 
only  took  their  examinations  short,  as  memo- 
randums.  The  bill  was  found  upon  the  evi- 
dence of  the  son  of  the  deceased,  and  others, 
viva  vocCf  before  the  grand  jury. 

Were  there  to  your  knowledge,  any  exa- 
minations taken  in  writing  ? — I  was  told  that 
sir  Thomas  Keynell  took  some  examinations  in 
writing ;  1  applied  to  him  for  them,  but  he  re- 
fused me ;  I  applied  to  him  a  second  time  for 
them,  when  he  tuld  me  that  he  had  consulted 
with  sir  John  Goiison,  and  that  no  examinations 
should  be  bhewu  till  they  were  produced  In 
Court. 

Were  the  same  witnesses  that  were  examined 
before  the  coroner  examined  in  court  u|)on  the 
trial  i* — Most  of  them  were,  and  a  great  many 
more. 

Were  they  not  all  examined?— I  believe 
they  all  were.  A  matter  of  40  [»eople  were 
examined. 

Was  your  brief  framed  from  the  depositions 
of  those  people  that  were  examined^before  the 
coroner? — My  brief  was  framed  from  the  exa- 
minations of  viiTOHsses  that  1  took  myself. 

Pray  now,  did  ihe  case  ap|iear,  for  the  most 
part,  to  be  the  same  upon  the  trial,  as  upon  the 
examinations  before  the  coroner?— No,  Sir,  it 
differed  vastly. 

What  was  the  finding  on  the  coroner's  in- 
quest?-^ Wilful  murder. 


RrcoUect  some  one  material  drcumstaoee 
wlierein  the  evidences  varied? — 1  tcU  you, 
Sir, 

Was  the  evidence  stronger  oo  the  eoroDer't 
inquest  than  it  was  ^in  court  on  the  trial  ?*- 
Yes,  it  was  stronger  against  Mr.  Auneeley,  b** 
cause  the  main  evidence  was  takes  off  upon 
the  trial,  for  reasons- 
Had  my  lord  Anglesea  any  band  in  taking 
off  the  mam  evidence  ? — No, 

Who  then  took  it  off? — It  was  the  pnsooeif 
who  took  it  off.  U  is  evidence  was  rendered 
invalid  ;  his  evidence  was  given  in  court,  but 
bn  evidence  was  discredited  in  eourt  by  reaaoa 
of  his  character;  aud  there  was  a  stnuig 
reason  given  tor  it  in  court  by  a  witness. 

What  was  that  wimess's  name?— It  wm 
Paul  Keating. 

Were  there  any  persons  produced  nnoo  that 
trial  to  the  character  of  Paul  Keating  r — ^Yesi 

Was  Paul  Keating  for  or  against  tlia  pri- 
soner ? — He  was  for  ue  prisoner. 

W  bo  was  the  main  witness  that  swore  against 
the  plaintiff  on  his  trial  ? — It  was  Jobs  Egfle- 
stone. 

Had  you  any  cnnvermtion  with  that  Johu 
Egglestone  before  the  trial,  touching  bis  evi- 
dence ? — I  had.  He  was  bronght  lo  me  by 
one  Williams,  that  keeps  the  White-Horse  ia 
Piccadilly,  and  he  vaned  from  his  evidence 
that  he  gave  before  sir  Thomas  ReynelL 

Were  you  present  when  he  gave  that  evi- 
dence?— 1  was  not. 

How  do  you  know  it? — It  was  declared  se 
in  court,  and  you  asked  me  what  passed  in  court. 

Tell  us,  whether  this  fact,  for  which  Mr. 
Annesley  was  prosecuted,  was  committed  by 
da^  or  night  ?— By  day.  The  fact  was  com- 
mitted at  Staines. 

What  time  of  the  day  was  it?— As  it  ap- 
peared upon  the  examinations,  one  or  two 
o'clock  in  the  afWrnoon. 

Did  it  ap|»ear  to  have  been  done  in  a  public 
place  ? — In  a  meadow. 

Did  it  appear  on  the  trial,  that  there  were 
any  number  of  persons  present? — I'here  were 
present^  John  £gglestone,  John  Fisher,  and 
one  John  Bettesworth,  and  one  more,  I  think. 
Were  thpere  any  oilier  of  the  witoesses  that 
appeared  on  that  prosecution  that  were  liiMer^ 
diied  on  account  of  their  character,  besides  Eg* 
glestone  ? — ^Tbere  was  a  variation  in  tbeir  tes- 
timony, but  tlmt  they  were  discredited  for  their 
character,  I  cannot  say. 

What  tiiae  was  the  trial  ?— The  trial,  I  be- 
lieve, waathe  14th  of  July  1742. 

W' hat  tiuM  was  the  coroner's  inquest  held  f~~ 
The  4th  of  May  1742. 

Pray  now,  when  my  lord  Anglesea  said  to 
you,  That  he  did  not  care  if  it  cost  him  10,000/. 
to  get  the  plaintiff  hanged,  did,  you  understand 
that  it  was  his  resolution  to  destroy  him  if  ha 
could  f-^l  did.  Sir. 

Did  you  advise  my  lord  Anglesea  not  to 
carry  on  that  prosecution  ? — 1  did  not  advise 
him  not  to  carry  it  on  ;  I  did  not  presume  to 
uoitrtake  to  advise  him. 
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Did  yoa  sty  toy  thiof  ia  answer  to  my  lord, 
and  If  hat,  wbao  be  told  yoa,  bo  did  not  care  if 
it  cost  bim  10,000/.  if  he  conld  get  tho  plaiDtifl* 
lianged  ?— 1  do  not  know  any  particalar  answer 
-that  I  made  biro. 

Did  you  apiHiove  or  disapprofe  of  bis  ez- 
pressioos  and  design  together?— I  cannot  say 
.that  I  did  either. 

Did  not  you  go  on  as  effectually  after,  with 
■the  prcMiecfutioo,  as  you  could  T-^I  did,  to  he 
sure.  Sir.  Indeed,  I  advised  my  lord  Angiesea 
not  to  appear  upon  the  trial. 

Sinoe  my  lord  had  told  you,  that  be  would 
agree  with  the  plaintiff,  and  go  to  France,  and 
disappoint  Charles  Annesley,  how  came  you 
not  to  tell  him,  that  if  be  hanged  this  pretender, 
it  would  rriintrate  his  designs,  and  the  expec- 
tations he  had  f-^In  aoawer  to  what^ou  say 
(that  if  the  pretender,  as  you  call  him,  were 
banged*  there  would  be  a  ffreater  fund  \ei\  than 
3  or  3,000/.  a  vear  to  ffo  abroad  with),  it  cer- 
tainly would  destroy  that  project  of  disappoint- 
ing Aleas.  Annesleys ;  but  then  it  would  put  a 
greater  estate  in  his  own  pocket. 

Was  not  the  intention  of  the  prosecutioo  to 
disappoint  the  Annesleys  F — No,  the  intention 
was  to  put  this  man  out  of  the  way,  that  he 
mifrht  enjoy  the  estate  easy  and  quiet. 

When  my  lord  Angiesea  said,  that  be  would 
not  care  if  it  cost  him  10,000/.  so  be  coifld  get 
the  plaintiff  hanged,  did  you  apprehend  from 
thence,  that  be  would  be  willing  to  go  to  that 
expence  in  the  prosecution  ?-— I  did. 

Did  you  suppose  from  thence  that  he  would 
dispose  of  ibat  10,000/.  in  any  shape  to  bring 
about  the  death  of  the  plaintiff?—!  did. 

Did  you  not  apprehend  that  to  be  a  most 
wicked  crime  ? — 1  did. 

If  so,  bow  could  you,  who  set  yourself  out  as 
a  man  of  business,  engage  in  that  project,  with- 
out making  any  objecbou  to  it  f-^I  mav  as 
well  ask  you,  how  you  came  to  be  engaged  for 
the  defendant  in  this  suit^ 

Was  it  before,  or  after  the  coroner's  Inquest, 
that  my  lord  Angiesea  told  you,  be  did  notcare 
if  it  cost  him  ten  thousand  pounds  to  get  the 
plaintiff  hang'd  f  — I  can't  cbaige  my  memory ; 
It  was  there,  or  thereabouts. 
.^  Look  in  yoor  diary,  and  see.— I'll  look 
in  my  diary.  I  cannot  exactly  tell  you,  Sir. 
The  aecond  of  May  was  the  day  I  was  sent  for 
to  mv  lord,  at  the  White  florae  in  Piccadilly ; 
and  I  believe  one  Thompson  Gre^ry  was  sent 
lor  me,  and  with  a  great  deal  of  joy  they  said 
that  Mr.  Annesley  bad  killed  a  man,  and 
would  he  hanged.  The  3d  of  May  I  went  to 
CaUbrookCy  within  three  miles  of  Staioea.  The 
4\k  of  Mav  1  went  to  Staines,  and  IbeinqiMit 
was  hdd  mere. 

Was  it  after  that  4th  «r  May  it  was  held  r— 
I  came  home  the  6tli,  a»d  I  believe  it  waa  that 
day  ;  for  mj^  lord  mat  me  at  Honnalow,  io  his 
coacb-and-aiJ^  to  know  how  things  wenton. 

Was  it  at  that  meeting  he  smd  this  to  yoa  f*- 
I  cannot  tell.  It  waa  within  a  day  or  two,  ap 
«r  down.    I  did  not  take  particnlar  nottca. 

Did  yo«  over  4BlHrdiNrAMWiitiManj  con* 
VOUXVIL 


versation  between  yon  f— I  have  made  memo- 
randums about  my  business,  hot  private  con* 
versation  in  company  I  never  antered  in  writing. 
Was  it  not  upon  the  day>be  sent  fi>r  yon  to 

rD  down  to  Staines  that  he  aaid  these  words  ?-* 
can't  say  more  than  I  know.  1  believe  it  waa 
not.  And  I  believe  it  was  after,  or  just  upon, 
holding  the  coroner's  inquesL 

Did  not  you  understand  from  thence,  that  ha 
would  lay  out  that  money,  in  any  shape,  to 
compasa  the  death  of  thia  man  P — 1  cannot  tell. 
But  my  h>rd  ia  fisry  apt  to  be  flashy  in  his  dis- 
course. 

Did  not  you  apprehend  it  to  be  a  bad  pur- 
pose to  lay  out  money  to  oompaas  the  deatJi  of 
another  man  f— 1  do  not  know  hot  I  did.  I  do 
believe  it.  Sir:  But  I  was  not  to  undertake  that 
had  purpose.  If  there  waa  any  dirty  work,  I 
was  not  concerned  in  it. 

If  you  did  believe  this,  I  ask  you,  how  came 
you  to  engage  ia  thia  prosecution  without  ob- 
jection f — I  make  a  distinction  between  carrying 
ou  a  prosecution,  and  compassing  the  death  of 
a  moo. 

How  came  you  to  make  that  distinction  ?--- 
I  may  as  well  ask,  how  the  counsel  came  Io 
plead  the  cause  f 

Did  you  ever  mention  to  any  of  your  ooun- 
ad,  that  my  lord  made  that  declaration  ?-^ 
did  not. 

If  you  had  tM  any  of  them  that  my  lord 
made  that  declaration,  would  they  have  ap- 
peared for  you  ? — I  can't  teH  whether  they 
would  or  not. 

Do  you  believe  any  honeotman  would  ?* — 
Yes,  I  believe  they  would,  or  else  I  would  net 
have  carried  it  on.  Sir.  And  I  do  assure  you, 
it  is  the  only  canae  I  was  concerned  in  at  the 
Old  Bailey  in  my  life,  and  shall  he  the  kst. 

Don't  you  lielieve,  that  my  lord'a  engaging 
in  that  prosecution  was,  because  the  man  set 
up  a  title  to  his  estate,  and  not  on  account  of 
hia  killing  the  roan  at  Stainea  ?  i  believe  it 
waa ;  and  believed  it  then,  and  do  now. 

Do  not  you  believe  it  ms  an  unlawful  por- 
poae?— I  cannot  help  tliat.  1  was  employed 
by  the  churchwarden  ot  Stainea  to  prooeonte. 
I  shoohi  not  have  been  ooiicemed  upon  any 
account  whatsoever,  had  not  I  the  sanction  of 
the  coroner's  inonest  for  wilful  mnrder,  which 
I  thought  ajostifieation  of  the  proseculioo. 

When  waa  it  tba(t  the  ohurefapwarden  em* 
ployed  you  ?— The  8th  of  May,  ir4S.  He 
wrote  a  letter  to  me,  *<  Pray  proaecttte  Jaroes 
Annesley,"  Bcc.    Signed  Stephen  Bolton. 

Was  not  this  after  my  lord  declared  he  wonld 
apend  10,000/.  to  get  bun  banged  P— It  was. 

Sir,  I  ask  you,  waa  there  any  money  given 
to  any  witness  to  appear  and  give  evidence  P — 
1  don't  know  of  any. 

«  In  the  •'  Trial  at  Bar,"  &e.  Mr.  Baron 
Moanteoey  is  reported  to  have  said  upon  the 
potting  of  this  question,  ^  An  attorney  mig^t 
thmk  himself  wdl  warranted  by  the  verdict 
found  npon  the  coroner's  inqneat  to  proaecoto, 
and  not  thank  it  a  bad  aotioD." 
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What  9iim  wu  given  for  their  atteodtncer 
—About  halt- a- crown  t  day  fur  their  attend- 
ance. It' there  was  any  dirty  work,  I  knew 
nothing  of  it. 

Are  you  paid  yonr  bill  of  ootti  ?— Not  all 
t»fit. 

How  much  does  it  come  to  ? — ^Tbe  proseco- 
tion  cost  aoo/. :  but  the  totaf  remaining  due  to 
me  is  330/. 

Was  there  any  body  present,  when  yon  had 
this  conrersation  with  my  lord  ?— No,  1  be- 
lieve not ;  for  we  osed  to  eonfcfse  together 
alone  freouently. 

Was  Mr.  Janserer  present P-^No,  nerer. 

Was  Thompson  Gregory  present  when  he 
went  and  brought  you  to  my  lord  f — He  caoM 
with  me. 

Dill  he  remain  In  tlie  room? — I  beUere  he 
did,  all  that  night. 

Was  this  the  9d  of  May  ?^Yes. 

Had  you  that  day  any  discourse  ahoat  the 
sam  of  money  that  my  kird  wouM  spend  ? — 
No,  not  that  (lay. 

Was  it  by  yonr  adrice  and  directions  that 
that  letter  was  sent  to  yon  by  the  choroh- 
warden  ofHtainesT— No,  it  was  by  Gaiden's 
and  Gordon's  adfice. 

Were  you  priry  to  it  ?— Yes,  I  was.  And 
this  letter  was  adrised  in  order  that  the  do- 
fendant  might  not  sppear  in  the  prosecution. 

DM  not  yon  know  this  was  to  gite  a  colour? 
«-I  did. 

Did  yoa  think  this  was  for  a  good  pttrpose? 
—Mr.  Garden,  Gordon,  Jans,  vad  km  Angle- 
-oea  had  a  consultation,  and  it  was  thought 
proper  that  1  should  hsTo  another  person  to  my 
•ssistance,  becaose  they  would  not  appear,  and 
my  instructions  were,  to  send  this  onier  to  the 
church -warden  and  get  it  signed,  that  my  lord 
should  not  appear  in  it ;  and  the  reason  was, 
that  if  my  lord  should  appear  In  it,  they  thought 
it  would  he  attended  with  ill  consequences. 

Did  yon  know  at  the  time  of  the  trial  that 
Mr.  Annesler  intended  to  sue  for  the  title  and 
estate  of  loni  Anp[lesea?-*It  was  reported  he 
wooM,  that  he  mtended  it;  and  this  was  in 
order  to  pre? ent  it 

Do  you  know  ooe  Mr.  Thomas  Bmith  ?— 
Yes,  SSr. 

I  desire  to  know,  if  Mr.  Annesley  gets  this 
suit,  whether  yon  will  be  paid  your  bill  of 
costo?— No,  Sir,  if  begets  it,  I  shall  kiseevery 
thilliogofit 

Where  do  you  kidgeP— At  one  Panons's  in 
King*  street. 

Are  you  acquainted  ^ritfa  Tbontts  Smith  the 
cabhiet- maker  P— I  am  veiy  well  acquainted 
with  him. 

Had  you  any  discourse  with  him  about  this 
eridence  that  you  have  given  to-dajr  P— 1  have 
had  some  discourse  with  him  about  it. 

Did  not  vou  tell  him  that  yon  had  been  ill 
used,  and  that  that  provoked  you  to  give  in  this 
evidence  ? — No,  I  never  did ;  for  he  knew  that 
I  had  been  ill  used.  I  will  tell  you  what  I 
have  said  to  him :  That  it  was  a  wrong  step  in 
ny  lord  \  for  this  bill  of  costs  of  mine  would 


never  have  come  to  light,  had  not  I  been  ohKged 
to  sue  for  my  right  That  my  lord  filed  a  hill 
in  the  Excbe^ier  against  nse  in  England,  In 
disclose  what  business  I  had  done  for  him,  and 
that  I  was  obliged  in  my  justification  to 
in  a  schedule  3m  my  bill  of  oosls. 

Did  not  you  k)ok  upon  my  lord  AngI 
jrour  real  client  in  the  prosecution  of  the  ptaiii> 
tiff? — He  promised  to  pay  roe,  but  I  did  MH 
look  upon  him  as  toy  immediate  emplojrer  s 
lor  my  kMrd  told  me  he  had  directed  llr.  Jans 
to  empk>y  me. 

Did  yon  look  upon  Mr.  Jans  at  this  time  is 
your  client  P — 1  did  hx>k  upon  him  as  bt 
client. 

Do  not  you  believe  that  my  lord  had  thcnit 
discourses  with  you  as  his  attorney  ? — No,  Sir  ; 
for  1  knew  I  was  never  to  be  concerned  in  the 
cause. 

In  what  light  then  did  you  look  upon  that 
discourse  ? — 1  kicked  upon  it  to  be  a  diseonrst 
to  me  as  a  friend. 

Was  not  the  discourse  with  you  on  the  4th 
and  5th  of  May,  as  bis  attorney  or  solk^tor  P— 
I  looked  upon  him  to  be  my  client 

And  therefore  did  not  he  look  upon  yon  at 
his  solicitor?— I  cannot  tell  what  he  did. 

Did  he  meet  you  as  his  friend,  or  solicitorP 

^«r,  there  was  another  man  with  me. 

Were  not  you  employed  by  him  to  see  the 


inquest  held? — I  was.  I  wain  you  wonM  pro- 
duce any  petson  to  attempt  to  prove  that  I  am 
a  dishonest  man. 

How  kmg  have  yoa  been  a  practitioner?-* 
I  have  had  a  great  many  dients  in  the  coose 
of  twenty  and  odd  years. 

Do  not  you  look  upon  it  as  a  rule  of  pru- 
dence and  honour,  for  attomies  to  keep  rdi- 
gtously  the  secrets  of  their  dients?— I  oo,  in- 

Do  not  you  think,  that  if  a  solicitor  or  an  at- 
torney discloses  these  secrets,  he  is  a  very  bad 
man? — I  think  he  is. 

And  how  came  you  to  disdose  this  secret  ?— i> 
I  wo«dd  not  have  disdoeed  this,  if  I  had  ndt- 
been  obliged  to  do  it;  and  the  reason  which 
obliged  me  to  do  it,  was,  my  lord's  filing  a  bill 
in  the  Exchequer  to  diidose  what  business  I 
bad  done  for  him  ;  when  1  was  obliged  to  an* 
swer  the  interrogatories  I  am  now  awed. 

You  said  my  ford  Auglesea  was  a  very 
flashy  man  in  bis  discourse ;  did  not  yon  hit 
so  ?— Yes. 

Is  not  he  a  man  subject  to  passion  and  hcit, 
and  hasty  and  rash  in  his  expressiena  P^^ 
He  is. 

At  the  time  that  he  talked  to  yon  abont 
givingr  up  tkcM  tliinga  to  Jemmy,  was  not  be 
chagriaed,  and  in  a  passioaP— He  was  fkt 
from  bdng  in  a  passion,  and  naked  my  opinioa 
whether  it  waa  proper  for  him  to  do  it. 

Was  not  the  reason  he  gave  this,  that  h«M 
not  value  his  titles,  and  nonki  live  easier  in. 
France? — It  was. 

Was  it  a  conscientious  acrnple,  or  Msdesh-e 
of  ease  ? — 1  believe  it  was  both.  The  reason 
of  H  wv,  he  wno  nKtmasly  angvy  with  the. 
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AnDcsleys,  because  Ibey  puU«d  away  money 
loo  last  from  him. 

Waa  not  thia  aaid  out  of  the  effect  of  bia 
••bagrin  at  tbia  time,  or  out  of  apleeo  to  Charlea 
Auuealey  ?— No,  1  believe  be  aaid  it  for  bia 
own  aake,  for  bis  own  advantage;  for  tbe 
cauae  then  coming  on  with  the  preaeoi 
plainliff*  made  bim  deairooa  to  be  easy. 

Waa  there  any  intercourse  or  treaty  set  on 
Ibot  between  bim  and  Mr.  Anoealey  f— I  can- 
jiot  tell  t  I  ha?e  answered  that  already. 
*  At  tbe  time  this  diacourae  happened,  about 
the  lOtb  of  March  1741,  and  aeveral  other 
limea,  can  you  recollect  whether  any  one  waa 
present  f — ^S'one  at  all,  Sir  ;  we  were  con- 
atantly  alone ;  but  I  beard  Mr.  Jans  se?«id 
times  adrise  bim  to  lea? e  tlie  three  kingdooia. 

In  your  answer  to  tbe  hill  in  tbe  Evberpicr, 
did  yon  insert  that  declaration  that  mv  lord 
made  to  you  ? — Sir,  I  wonder  you  would  aak 
that  quesiion  ;  it  bos  no  relation  to  the  bill. 

Did  \ou  erer  tell  any  person  that  my  lord 
made  that  declaration  ? — Yea,  I  ha?e  awom  it 
belbre  in  London. 

Before  whom  ? — Before  tbe  Examiner. 

Did  you  mention  it  at  any  other  time  before 
you  were  examined  ? — Yea. 

To  whom  ? — Upon  baring  the  copy  of  this 
bill,  tbe  managers  of  Mr.  Annesley  came  to 
me  to  know  if  I  knew  any  thing  of  this  matter. 

What  managers  P — Mr.  Kercberi  Mr.  Pater- 
lon,  and  two  or  three  more. 

Were  you  aerred  with  a  aubpcena  ? — I  have 
it  here. 

Where  did  yon  recetre  it?— -Here,  Sir. 
They  applied  to  me  to  go  to  Ireland,  and  aaid 
I  must  go;  and  said,  Will  you  gi?e  ua  the 
trouble  of  sending  yon  a  snbpcena  r  and  I  told 
them  I  would  not  give  them  tbe  trouble. 

Did  not  you  say  that  you  would  not  have 
given  evidence  here,  except  you  bad  been 
iirced  to  it? — Why,  Sir,  is  not  that  a  force? 
If  a  man  applies  to  me,  aiM|  aays,  be  will  aub- 
ptcoa  me,  must  not  I  obey  that  aubpmna  ? 

Did  YOU  ever  bear  my  lord  Angleaea  aay  any 
Ibmg  about  the  stealing  of  a  silver  apoon  ?— I 
liave  beard  my  lord  An^esea  aay,  that  tbia 
pretender,  as  be  called  bun,  waa  transported 
for  stealing  a  silver  spoon. 

When  did  you  bear  that  ?— -At  tbe  time  of 
the  first  discourse  between  us. 

-  Did  yoo  ever  bear  it  more  than  once  ?— Yes, 
fifty  times,  I  believe.  - 

Can  yon  recollect  any  one  tim<  of  tbose 
fifty  timet,  and  who  waa  present  ? — I  cannot 
recollect;  but  it  waa  between  the  7tb  of 
December  1741,  and  tbe  14tb  of  July  174S. 

Upon  your  oath,  did  you  ever,  in  any  con* 
▼ersation  between  my  kird  Angleaea  and  you, 
bear  rov  h>rd  aay,  that  tbe  plaintiff  waa  a 
bastard  r— I  have.  I  have  beard  bim  aay,  be 
was  bis  own  bastard.  I  have  beard  bim  say, 
that  be  waa  bia  bratber'a  bastard.  I  have 
heard  bim  my,  that  be  |[0t  tbe  wench  with 
child,  and  made  her  lay  it  upon  bis  brother, 
beeause  he  waa  better  anle  to  miiotain  it  than 
kiJBself. 


Did  you  bear  bim  say  that  as  often  as  yon 
heard  bim  speak  of  the  ailver  spoon? — ^That  is . 
not  possible  for  me  to  charge  my  memory 
with.  I  have  lieard  bim  aay  ooth  very  often. 
When  he  aaid  he  got  bim  transported,  he  aaid 
be  atole  the  silver  spoon. 

Was  any  one  present  when  lie  said  this  ?— 
Yes,  I  will  tell  you  one,  who  said  he  waa  in 
tbe  bed  with  her  along  with  my  lord,  one 
Uolph. 

Waa  Rolpb  present  ? — ^Rolph  waa  present. 

At  what  place? — I  believe  in  my  lord 
Angleaea's  kragings. 

Where?— In  London ;  either  there,  or  at  a 
tavern. 

Whom  did  yon  bear  this  from?— I  heard 
Rolpb  aav  this. 

Waa  nolph  one  of  the  company  at  tbt 
tavern  ? — He  was. 

Did  he  sit  down  at  table  with  you  ? — I  be- 
lieve it  was  in  the  morning,  at  my  lord'a  lodg* 
ings  in  Burv-street,  at  tbe  time  of  breakfast 
noir  I  recollect  me  of  it. 

What  was  it  my  lord  said  then  ? — What  do 
Tou  say  to  this,  says  be  ?  Here  is  Rolpb  says, 
be  was  in  the  bed  at  tbe  aame  time,  and  knowa 
tbe  pretender  is  a  bastard. 

Waa  this  when  be  mentioned  tlie  stealing 
tbe  silver  spoon?— 'I  believe  it  waa  at  the 
aame  time.* 

The  Evidence  doted  for  the  Plaintiff, 

Mr.  Attorney  General^  (St.  George  Caul- 
field,  esq.)  opens  the  defendant's  eridence : 

May  it  please  your  lordship,  and  you  gentle- 
flden  of  the  jury  ;  I  am  counsel  for  the  de- 
fendant, tbe  earl  of  Anglesea*  Yon  have 
heard  a  great  deal  of  evidence  carried  on  for 
aeveral  days,  entirely  taken  up  in  the  ezsmina« 
tion  of  witnesses  on  tbe  part  4d*  tbe  plaintiff. 

•  In  the  «  Trial  at  Bar,"  &c.  (p.  59,)  it  ap- 
pears  that  after  the  examination  of  Gifiard, 

Mr.  Bdchard  Built/  being  produced  on  the 
table  in  order  to  be  examined,  said. 

My  lord,  1  humbly  beg  ksave  to  inform  your 
lordship,  before  I  am  sworn,  that  I  have  a 
lease  here  in  my  hand,  which  1  held  from  the 
defendant,  and  which  if  the  plaintiff  succeeds, 
I  Doay  lose  the  benefit  of;  therefore  I  submit 
to  j^our  lordships,  whether  I  ought  to  give  my 
evidenoe  in  this  cause. 

Tbe  counsel  for  tbe  defendant  objected  to 
Mr.  Baily 'a  being  examined,  because  interested 
in  the  event ;  and  tbe  Court  being  of  opinion 
that  be  ought  not  to  be  examined,  where  his 
evidence  may  prejudice  or  better  his  own 
.  interest,  be  was  set  aaide. 

THere  tbe  counael  for  tbe  lessor  of  the  plain- 
tiff closed  their  evidence  ;  but  said,  that  if  the 
counsel  lor  tbe  defendant  should  make  it  any 
part  of  their  defence,  that  the  lessor  of  the 
phiintiff  is  tbe  son  of  Joan  Ijmdy,  they  for 
tbe  plaintiff  hoped  they  should  be  admitted  to 
abew  what  became  of  that  son ;  which  Rafter 
some  delmte  of  tbe  counsel)  the  Court  declared 
they  abonld  be  at  liberty  to  do.} 
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It  is  necesury  before  I  mention  the  nature 
of  our  proofs,  to  take  notice  of  the  method 
obserFeii  in  producing  the  evidence  that  has 
been  already  if  iven,  in  order  to  attend  the  mi- 
t)emrn  of  the  other  side  in  the  same  method. 

TUoni^h  tliey  were  very  sennble,  that  this 
fact,  if  true,  roust  atfmit  of  the  clearest  proof 
in  the  affirmative,  yet,  they  were  pleased  to  be- 
l^n,  as  1  thouj^t,  at  acoufideraMe  distance 
from  the  ^loint,  and  took  up  much  tiuie  in  exa- 
mining witnesses  to  shew,  that  it  was  probable, 
or  at  k-ast  not  improbable,  that  my  lady  Ahham 
niig^ht  have  a  child,  and  cave  evidence,  such  as 
it  was,  that  my  lady  Althani  had  been  with 
child,  and  had  one  or  two  miscarriages  before 
the  pretcndeil  birth  of  the  plaintiff. 
'  They  afterwards  came  more  directly  to  the 
qnestfon,  and  called  witness  to  prove  tnc  actual 
birth  of  the  plaintiff;  that  it  was  at  Dunmaine, 
in  the  county  of  Wexford,  in  April  or  May 
1715,  (though  one  of  their  witnesses  of  the 
best  appearance  swore  it  to  be  in  September 
3716,  and  gave  very  particular  reasons  for  it) 
that  tliere  were  (^rcat  rejoicings,  a  public 
christening',  who  the  sponsors  were,  the  nnrs- 
ing,  and  bringing  home  again  of  the  child, 
Mhen  nursed,  to  the  house  of  Dunmaine,  and 
his  stay  there  with  my  lord  his  father,  till 
about  three  ^'ears  old ;  tnis  seems  to  me  a  ma- 
terial, and  indeed  the  most  material  part  of  the 
case ;  the  jury  will  thereftme  recollect  tlie  in- 
consistencies and  contradictions  of  the  wit- 
nesses to  these  facts,  and  judge  of  the  truth 
and  probability  of  the  evidenoe,  by  comparing 
the  nature  of  the  facts  testified^  with  the  wit- 
nesses produced  to  prove  them,  how  likely, 
how  possible,  that  such  persons  as  these^  and 
these  alone,  should  be  able  to  prove  a  fact  of 
this  nature. 

They  proceeded  aAerwards  to  gj^ean  ac< 
count  of  this  child  in  the  several  places  where 
my  lord  Altham  had  resided  after  his  separation 
from  ny  lady,  at  Ktnna,  at  Carrickduffe,  and  in 
Dublin,  in  the  several  places,  where  he  lodged 
there,  and  I  think  one  of  the  witnesses  pro- 
duced, late  last  night,  gave  some  account  of 
him  during  my  lord's  residence  atlnchicore: 
Whether  this  evidence  has  sabstance  and 
strength  in  it,  or  duos  not  rather  consist  of  loose 
expressions,  and  the  private  apprehensions  of 
people,  who  knew  hut  very  little  of  t6e  family, 
IS  u  matter  that  will  be  olraerved  upon  by  those 
gentlemen,  whose  province  it  is. 

It  was  judged  necessary,  in  the  next  place, 
to  shew,  how  this  unfortunate  unoffending 
child  came  to  be  forsaken  and  quite  neglected 
by  my  lord  hit  father ;  for  they  were  sensible 
it  would  be  proved,  that  my  lord  considered 
him  only  as  his  bastard,  and  even  doubteil, 
whether  he  was  justly  laid  to  his  door ;  you 
rememher  what  sort  of  witnesses  were  ca<led 
to  give  this  account,  and  wha*  the  proof  was. 
It  is  not  my  business  to  make  observations. 

I  cannot  hut  think  the  evidence  that  en* 
■ned  was  produced,  and  judged  to  be  necessary, 
from  a  consciousness,  that  all  their  former 
proofs  were  in  Uiemadves  ip»^iffiffi»p^  to  esta- 


blish this  fact ;  for  after  positive  swearing,  aoil 
so  much  of  it,  what  occasion  could  there  be  tir 
enter  into  evidence,  that  at  most  could  induce 
bat  a  presumption  f  But  this  evidence  was,  it' 
seems,  withal  very  proper  to  captivate,  and 
therefore  it  was  they  called  witnesses  to  prove, 
that  the  defendant,  the  earl,  did  (not  in  any 
hurry,  but  about  three  weeks  afWr  his  brother^i 
deatij)  employ  some  bailiffs  to  seize  this  bdy, 
then  public  in  town,  and  at  noon -day  to  carry 
him  by  force  on  ship -board,  in  order  to  be 
transported,  and  that  my  lord  himself  assisted 
in  it.  But  yon,  gentlemen,  will  ooiiatder  of 
the  whole  proof  as  to  this  transaction,  and 
jadge,  whether  it  does  not  very  plainly  con- 
.tradict  and  refute  itself,  and  shew,  that  thia 
person  did  of  himself  desire,  and  in  the  nsaal 
regular  way  procure  an  opportunity  of  going 
abroad,  without  the  least  mterposition  on  the 
part  of  the  earl .  They  t  hen  called  a  single  wit* 
ness  to  shew  my  lord  was  so  sensible  of  the  plain- 
tiff's  right,  for'tliis  is  the  turn  they  give  it,  that 
taking  advantage  of  a  misfortune  that  happen* 
e<l  to  befall  him,  his  kiUing  a  man  by  mere  ac- 
cident, the  earl  had  him  indicted  and  prosecnied 
for  that  fact,  in  order  to  have  him  capitally 
convicted,  and  so  to  put  him  out  of  the  way  ; 
and  to  conclude  all  with  a  fluishing  stroke,  this 
same  witness  tells  you,  that  the  eari  confessed 
the  estate,  and  honours,  and  all  were  the  pkin- 
tiff's  right,  and  that  he  had  a  full  purpose  to 
strike  op  a  bargain  with  him.  If  the  earl  did 
at  all  interpose  in  this  presecntion,  it  will  be 
shewn  to  you  in  proper  time,  that  the  inference 
drawn  from  such  a  piece  of  misconduct  is  by 
no  means  jnst ;  and  we  shall  insist  tliat  the 
witness  being  entirely  unsupported  as  to  thia 
fact,  bad,  of  his  own  shewing,  too  great  a 
share  in  the  transaction,  to  be  capable  or  de- 
serving of  credit,  as  to  this,  or  any  other  matter 
of  fact. 

This  then,  in  a  few  words,  is  the  scope  and 
general  tendency  of  their  evidence  ;  but  how 
these  circumstances  and  facts  have  been  proved » 
by  whom,  with  what  circumstances  of  profia- 
bility,  and  how  just  their  conclusions,  are  mat- 
ters that  might  well  deserve  the  consideration 
of  the  jury,  though  no  evidence  was  to  be  of- 
fered on  our  part,  by  comparing  it  with  what 
mi^ht  lie  expected,  and  must  have  been  in 
their  power,  if  the  fact  really  was,  as  they 
woula  now  have  it  thought  to  be. 

We  apprehend  it  will  be  material  to  our  de- 
fence, before  we  enter  into  other  proofs,  to 
state  to  your  lordship  and  the  jury  the  pedigree 
of  this  family,  shortly  to  open  somewhat  of  the 
settlements  in  the  family,  their  prospects  and 
expectations,  as  well  as  tho  circumstances  of 
the  fortune  in  possession  at  the  time  of  this 
sup|K>sed  birth ;  nhich  will  shew  that  a  legiti- 
,  mate  son  of  my  lord  Altham  (supposing  there 
'  was  a  desire  to  conceal  it,  which  is  not  pretend- 
ed) must  have  been  a  matter  of  such  notoriety, 
as  that  the  proof  of  it  at  this  day  could  not 
possibly  admit  of  the  least  difficulty. 

Arthur,  the  first  earl  of  Anglesea,  had  a 
contiderable  fiunily  estate,  and  upon  the  settle- 
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ment  of  the  kincrdom  «f  the  time  of  the  Retto* 
ratiou  miide  great  additbns  to  it ;  his  credit  at 
<H)art,  and  the  condition  of  the  timet,  gSFC 
bim,  ts  it  did  to  many  others,  an  opfiortnnKy  so 
to  do :  this  estate,  taken  together,  does,  as  I 
am  informed,  far  exceed  any  other  now  in  the 
kingdom:  this  earl,  Arthur,  had  issue  ii?e 
sons,  James,  Altham,  afterwards  created  lord 
Altham,  Richard,  Arthur,  and  Charles. 

On  the  msrriage  of  his  eldest  son  James,  with 
a  lady  of  the  Rutland  family,  he  settled  the 
greatest^part  of  his  estate  in  the  nsual  manner, 
with  limitations  orer  to  his  other  sons,  and  their 
issue,  sncoessireiy,  in  tail  male,  and  soon  aAer 
died. 

James,  his  eldest  son,  also  died,  learing  issue 
of  this  marriage,  three  sons,  James,  John  amd 
Arthur. 

Altham,  the  second  son  of  Arthur  the  first 
earl,  died  without  issue,  and  his  honour  de- 
Tolml 

Upon  Richard  the  tfanrd  son ;  and  this 
Richard  k>rd  Altham  had  issue,  Arthur,  late 
lord  Altham,  and  Richard,  the  present  earl  of 
Anglesea. 

Arthur,  the  fourth  son,  of  the  first  earl 
Arthur,  died  without  issue ;  and 

Charles,  the  fifth  son,  died,  leaving  issue 
Vr.  CbarkM  Annesley,  whom  we  all  know. 

My  lord,  James,  the  eldest  son  of  earl  James, 
and  grandBon  to  earl  Arthur,  being  in  pos- 
session of  the  honours  and  estate  of  £e  family, 
be  levied  fines,  and  suffered  recoveries  of  a 
great  part  of  this  estate,  in  order  to  dock  the 
said  entail,  and  being  thereby  become  tenant  in 
fee,  he  in  the  year  1701  made  several  wills  and 
codicils  disposing  of  it.  By  the  first  of  these 
wills,  dated  May  14,  1701,  after  the  limitations 
to  his  brothers,  on  default  of  issue-male  in 
them,  he  devised  his  estate  to  his  uncle  Richard, 
lord  Altham,  the  defendant's  father,  and  the 
heirs  male  of  his  body,  and  in  default  of  such 
issne,  to  his  uncle  Charles  Annesley,  and  the 
heirs-male  of  his  body.  On  the  9tb  of  De- 
cember following,  he  made  another  will,  and 
limited  the  estate  in  the  same  manner;  after 
recollecting  that  his  uncle  Richard,  lord  Altham, 
died  some  little  time  before,  he  apprehended 
it  would  be  wrong  to  let  his  name  stand 
in  his  will,  and  therefore,  in  the  will  of; 
December,  drew  a  line  across  his  name, 
and  instead  of  Richard  wrote  over  it  Arthur, 
and  then  the  limitation  stood  to  Arthur,  lord 
Altham,  and  the  heirs  male  of  his  body ;  by 
which  alteration  Richard,  the  younger  brodier, 
the  now  defiendaot,  stood  exclud^  from  the 
succession.  Af^  this  he  made  several  codi- 
cils, which  I  have  not  read,  but  by  some  of  them, 
the  will  of  the  14th  of  May  is  recited  and  esta- 
blished, by  others  the  altered  will  that  was  in 
December ;  but  by  the  last  of  these  codicils, 
the  will  of  May  14, 1701,  is,  as  we  apprehend, 
clearljr  set  up  and  established.  This  we  shall 
shew,  if  not  admitted,  from  the  wills  and  6odi« 
cils  that  are  now  on  the  table. 

Soon  after  this,  earl  James  died  without  issve- 
mtle;  his  brotlMr  John  alio  di«d  without  imie- 


male,  and  Arthur  the  youngest  brother  suc- 
ceeded to  the  honours  and  estate.  Prom  thia 
eonfbsioo  in  these  wills  and  codicils  it  remained 
a  matter  of  great  doebt,  if  the  late  earl  Arthur^ 
and  the  late  lord  Altham,  should  both  die  with- 
out issue- male,  of  which  there  was  no  pros|)ecr, 
who  should  succeed  to  the  eftate,  whether  the 
present  earl,  under  the  first  will  of  Msy  1701, 
or  Mr.  Charles  Annesley,  under  the  altered  will 
in  December  1701;  but  the  general  opinion 
was,  and  it  was  the  apprehension  of  the  late 
esri  hluselfi  that  the  present  earl  stood  ex- 
cluded. A  son  of  the  late  lord  Altham  would 
have  made  this  question  unnecessary,  for  dearly 
he  must  have  succeeded  to  these  great  honours, 
and  to  this  vast  estate.  Such  a  son,  and  such  a 
birth,  most  therefore  be  an  event,  as  of  great 
consequence,  so  of  great  notoriety  ;  how  could 
it  be  unknown,  or  known  only  to  such  as  yoa 
have  seen,  in  a  country  so  peopled,  and,  as  I 
nay  Mgr»  in  the  midst  of  theur  own  estates? 

But  It  will  appear  further,  that  the  late  lord 
Aliham  was  possesKd  himself  of  an  estate  of 
about  1,900/.  a  vear ;  the  town  of  New  Ro«, 
in  the  ndghbournood  of  Duamaioe,  was  part  of 
It ;  this  estate,  on  the  failure  of  issue- male  in 
him,  waste  go,  not  to  his  brother  thedefcttdant, 
but  to  the  late  lord  Angtesea.  It  will  appear, 
that  this  estate,  on  the  death  of  lord  Altbara, 
vras  entered  upon  and  eqjoyed  by  the  late  earl  of 
Anglesea,  until  bis  death. 

Is  it  possible  then  there  could  be  such  a  son 
of  knrd  Altham,  and  the  late  earl  know  nothing 
of  itf  Could  he  be  such  a  stranger  to  his  owo 
family  f  Nay,  though  a  stranger  in  other  re- 
spects, the  lord  Altham  and  his  family,  and  hit 
familT-afiairs,  made  too  much  noise  in  the 
world  lo  suppose  it  possible.  There  is  no  pre- 
tence, that  the  late  earl  was  concerned  in  an  v 
iniquitous  scheme.  If  he  knew  of  this  cLilo, 
can  it  be  supposed  he  would  do  him  such  an 
iiyury  f  In  policv,  if  from  no  better  principle, 
sure  he  would  have  more  regard  to  his  own 
character. 

My  lord  we  shall  shew  it  further  in  proof, 
that  the  late  lord  Altham,  for  particular  rea- 
sons, was  desirous  to  have  a  son,  and  would 
very  jpreatly  hare  found  his  account  in  it, 
being  m  remainder  to  the  Anglesea  estate;  as 
1  sa3,  often  in  distress  for  money,  one  method 
of  raising '  it  was  by  the  sales  of  reversions 
of  parts  of  this  estate ;  the  validity  {of  these 
sales  depended  on  his  surviving  the  late  earl 
Arthur.  Now  upon  his  advising  with  counsel, 
touching  these  intended  sales,  we  shall  prove 
he  was  advised  and  informed,  that  these  sales, 
as  matters  stood,  could  produce  but  little 
mobey,  because  the  title  depended  on  the  con- 
tingency of  his  suniving  the  earl,  who  wae 
judged  the  better  life  of  the  two,  as  it  really 
fell  out.  But  if  he  had  a  sou,  that  something 
worth  while  might  be  expected,  because  tbeut 
by  levying  a  fine,  the  estate  would  have  stood 
assured  to  the  purchaser  so  bog  as  there  was 
issue  male  of  his  body.  This  we  shall  prove 
by  a  gentleman  of  uodoabVMi  veradty  and  re- 
puttdon; 
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The  gfenttem<*ii  od  the  other  fide  think,  they 
bavc  ^eat  ad?aiita)fe  against  us,  that  the  proul' 
on  our  part  is  in  the  oegative ;  the  obser? ation 
is  partly  juRt,  that  it  is  much  more  easy  to  prove 
tho  afiinnativc  in  any  question  of  tact ;  but 
they  might  carry  it  a  little  further ;  fur  as  such 
proof  is  moro  easy,  so  it  ought  to  he  in  propor- 
tioia  more  clear  and  satisfactory :  But  be  that 
as  it  will,  we  apprehend  this  is  a  fact  uf  such  a 
nature  as  admits  of  proof  iu  the  negative,  and 
that  such  as  ma^  produce  a  full  and  clear  coo- 
▼iction ;  for  this  purpose,  therefore,  we  shall 
DOW  proceed  to  give  an  account  of  my  ladv 
Altbam  from  the  time  of  her  arrival  in  this 
kingdom  in  the  year  1713,  by  a  person  who 
attended  her  ladyship  into  the  kingdom,  con- 
tinued in  her  service  as  woman  to  her  all  the 
time  of  her  being  here,  1  think  was  never  a 
week  together  from  her,  went  back  with  her 
again,  and  contiuued  in  the  same  senioe  and 
attendance,  till  my  lady's  death.  This  witness 
will  prove,  that  mv  lady  Altham  was  never  with 
chilli,  never  had  auy  miscarriage  that  she 
knows  of;  and  that  it  should  be,  and  she  not 
know  of  it,  is,  1  think,  next  to  impossible.  She 
will  prove  my  lady's  expressions  of  concern 
upon  this  hcaid,  that  she  had  not  tlic  good  for- 
tuue  to  bring  a  child  to  this  family :  8he  will 
prove  to  you,  that  my  lady  lived  some  years 
af\er  her  lord,  had  an  account  of  his  death,  of 
the  late  lord  Anglesea's  going  into  possession 
of  her  lord's  estate,  and  tne  present  earPs  as- 
suming the  title  of  Altham ;  that  she  had  at 
this  time  access  to  the  dutchcss  of  Bucking* 
ham,  and  other  persons  of  quality  iu  England, 
and  was  iu  a  lonely,  disconsolate  way ;  but  as 
to  her  ever  having  had  a  son,  complaining  of 
any  injury  done  to  this  son,  that  uot  one  syl- 
lable to  this  purpose  was  heard  to  proceed 
from  her. 

We  shall  produce  also  one  Thomas  Rolpb, 
who  was  butler  to  my  lord,  and  lived  with  him 
at  the  time  of  this  pretended  birth ;  my  lord's 
geutleman  likewise,  and  some  other  servants 
of  the  better  sort,  who  were  in  the  family  and 
service  at  this  time ;  and  they  all  agree  in  this, 
that  my  lady  was  not  with  child  ;  that  there 
was  no  miscarriage  or  birth  that  they  ever 
knew  or  heard  of:  and  this,  we  apprehend, 
will  be  far  better  evidence  than  that  ot  Murphy, 
Laflfan,  or  Doyle,  because  these  i»eople  testily 
what  wa^  pro)>orly  within  their  sphere,  and 
must  know,  if  there  was  such  a  fact. 

We  shall  produce  persons  of  the  best  condi- 
tion in  the  uei!;hbourhood  of  Dunmaine,  be- 
tween uhoni  and  my  lord  Altham  there  passed 
a  constant  intercourse  of  visits,  and  with  some 
of  them  you  will  find  the  intimacy  was  very 
great :  they  have  mentioned  Mrs.  Lambert  as 
a  person  extremely  intimate  with  my  lady ; 
wc  sliall  produce  her.  and  her  husband  Mr. 
Aaron  Lambert ;  he  had  set  Dunmaine  to  my 
lord,  lived  himself  at  Ross ;  his  dealing,  as 
wcW  us  neighbourhood  and  acquaintance,  gave 
liini  and  his  lady  great  opportunities  of  know- 
ing inure  of  his  family  than  many  others. 

We  will  call  cotonel  Palliseri  aod  also  bb 


{  son,  who  was  unfortunately  made  the  pretence 

i  of  tlie.aeparation,  and  Ironi  him  you  will  hava 

a  full  account  of  that  matter ;  anil  he  will  nol 

only  swear  it,  but  shew  you  that  what  Laflaa 

has  testiiied  is  false. 

That  I  may  not  mention  all  ai  to  this  potnt, 
we  sliall  call,  in  the  last  place,  Mrs.  Giffard,  a 
woman  of  an  exemplary  good  lite  and  charais 
ter ;  she  will  not  only  prove,  as  others^  thai 
there  was  no  child  that  she  ever  beard  of ;  but 
she  will  prove  further,  that  tliere  bein^  tooM 
Pretender's  men  to  be  tried  at  the  assoes  at 
Wexford,  which  were  held  in  the  beginning  of 
April  1715,  and  this  being  a  business  of  toflM 
expectation,  my  lord,  my  lady,  and  several. 
others,  went  to  that  assizes;  that  my  lady  waa 
at  all  public  places,  and  was  in  court  at  tha 
trials  of  those  |ieople :  this  was  so  near  the 
time  of  the  pretended  birth,  it  it  phiia  her 
being  with  child.  If  fact,  must  be  vMible  and 
conspicuous  to  all  the  world.  This  therefore 
will  be  proved  by  Mrs.  Giflfard,  and  she  wiU  ba 
corroborated  herein  by  many  others. 

We  shall  also  lay  before  you  the  freouent 
declarations  and  expressions,  not  only  or  bdt 
lady,  but  of  my  lord  also,  upon  thia  b«M. 
They  have  likewise,  on  their  part,  given  loaia 
evidence  of  this  kind ;  you  will  compare  to- 
gether the  witnesses,  and  what  they  say :  wa 
apprehend  there  is  little  stress  to  be  laid  oo  thia 
part  of  their  proof,  testified  at  this  distanee  of 
time,  where  the  omission  or  additioo  of  a  lingla 
word  might  invert  the  whole  sense.  We  think 
it  strange  that  these  witnesses,  if  they  knew 
and  believed  so  much,  neither  said  nor  did  an  v 
thing  in  consequeDce  of  it ;  and  we  think  thia 
Gonduct  can  only  be  accounted  for  by  their  not 
believing,  their  not  laying  any  stress  upon  what 
they  bad  heard  ;  ami  when  we  have  shewn  all 
this,  1  can't  but  think,  for  my  part,  that  wa 
might  safely  rest  our  case  here. 

But  we  shall  go  a  great  deal  further,  and 
give  an  aooouut  of  the  plaintiff  fn»m  the  mo- 
ment of  hia  birth.  When  my  lady  returned  to 
Ireland,  my  lord  was  at  Dunmaine ;  he  came 
to  town,  they  were  reconciled,  stayed  soma 
time,  and  then  they  both  went  to  Dnnmatoei. 
One  Joao  Landy  was  before,  and  at  the  time 
of  my  lady*s  coming  to  Dunmaine,  kitchea- 
maid  there ;  and  in  a  few  months  she  appnred 
so  big  with  chiM,  that  it  came  to  my  lady*k 
knowledge  ;  upon  which  she  was  turned  oir» 
and  went  to  her  father's,  who  lived  on  the 
land  of  Dunmaine,  at  a  rery  little  dtstanoa 
from  the  bouse.  As  my  lord,  as  well  as  others^ 
had,  it  seems,  given  eause,  so  it  was  wisely 
resolved  to  make  him  the  father  of  this  child. 
We  shall  shew  the  birth,  the  christening,  and 
manner  of  keeping  this  child  till  the  separa* 
tion  of  my  lady :  we  shall  prove,  that,  on  tfa^ 
separation,  the  child  was  suffered  into  the 
house,  and  the  schooling  of  it,  while  my  lord 
lived  at  Dunmaine  $  that  the  pretence  that 
Landy 's  chiki  died  is  false;  that  there  was  but 
this  chiM  ;  that  my  kird  r^arded  it  but  little  ; 
that  it  was  brought  after  him  to  Kinna,  Car- 
rickdoffei  aad  DubUDi  aod  aa  it  grew  up  gained 
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■ome  KToaud ;  but  *li1I  tmteil,  considered, 
ud  reputed  m  b  baiianl,  and  do  ttittr.  Ttiii 
ire  BbBll  prove  in  (bow  several  placet,  not  by 
looie  eipreitiona,  bat  by  Ibose  who  knew  my 
lord  lod  family  well :  ire  thtll  prore  to  you 
Iha  repataliMiAooceroiDg:  bim,  when  at  ihoae 
poor  icbnoli  thai  hare  been  mentioueil:  ire 
aliall  sbnr  the  occuion  of  my  lord's  neglect 
9f  him ;  Ibst  he  was  tintoirsrdly,  ridon*,  and 
inaonigiUs ;  that  be  nmUed  down  lo  Ross, 
ny  Inn's  estate,  trbere  he  and  bis  mother 
Were  well  known,  and  was  ibere  treated  and 
eoniideKd  aa  my  lord's  bastard  by  Lardy ; 
wd  shew  hiw  aftor  in  DuUio,  Tor  a  great 
length  of  lime,  in  a  poor  conditioa,  yet  known 
and  reputed  by  soeb  as  koew  any  thing  at  all 
sf  hio),  to  be  my  bntt's  bastard ;  that  ne  bim- 
ielfpretaoded  DO  other;  and beiDg asked aboat 
his  parents,  menUooed  not  only  my  lord  as  his 
iaiMr,  but  I^ndy  also  as  bis  mother. 

And  we  shall  sbew,  in  the  lost  place,  while 
he  wM  thn  Mgjeded,  and  in  this  distress, 
that  my  lady  was  in  DuUin,  knew  of  bis  ccn- 
dttioo,  and  that  her  dislike  of  hint  was  aucb, 
thai  she  conU  not  cndnra  to  bear  him  named ; 
•ndfram  peraoBB  of  nodonbted  character,  and 
witb  whom  she  lod^d  and  dieted  here,  it  will 
appear,  that,  amidst  all  her  complaints  of 
wrao^  and  Injuriee,  there  never  waa  the  least 
nealMB  of  any,  with  reapact  to  a  eon  or  cbiU 
tbatfeheerernad.  Hcrailencenpcm  this  held, 
^  Ihb  lima,  and  under  her  drcumstanoes,  we 
•pprebcad  ta  ba  great  eridenoe ;  but  roncb 
mora  BO  aAcr  my  lord's  death,  when  abe  saw 


eiTCn  him.  CMMsdering  the  light  ha  appeared 
w.  w«  ahall  hnmbly  aabmit  to  IM  consideration 
<^thegMillemenfffthajoiy ;  hedoesnotpre- 
tend  tut  any  body  wm  present  ai  the  convB- 
ntionahe  baa  given  an  aceonnt  of,  so  that  we 
canMl  bring  any  bedy  to  contradict  him. 
The  dwraotari  af  the  pUuntilfa  witnesses. 


•iae  mbmit  to  the  court  and  jnry. 
You obMrve they dnn'tpredueeJoan  Landy, 
tboogh  in  dM  liat  of  their  wituesaei,  and  la 
their  powwi  we  charge  her  la  be  the  mother, 
Ibay  say  the  »«t-nnrte  only ;  ran  tbere  be  a 
atrongar  inftrenoe  than  that  which  most  of 
■BcniSity  be  drawn  from  the  keeping  back  this 

Goitteman,  I  ahall  tnwUe  you  no  more, 
but  pcoosed  to  prava  what  I  have  bow  stated, 
nndlndBiiagraatdeal  more  wbkh  has  escaped 


n  pBtehMtm  ftom,  andatediton  of  the 
family,  and  thane  who  ham  aright  toaoeaaed 
to  the  banoara  and  eatate,  wiU  laealve  no  pre- 


lalaw  to  tba  naa,  and  eartifaily  hava  no  rela< 


iceordinif  to  our  pica,  that  the  defendant  is  not 
guilty  of  the  trespass  and  ejectment  in  tba 
declaration  mentibneil. 

Weshall  now,  my  lord,  bfgin  to  call  our  wit- 
neues. 

Nkholat  I^iftta,  esq.  sworn. 
Bays,  be  lits  lived  at  laflns-liall,  b  tha 
county  of  Wekfiird  (where  he  now  lives)  up- 
wards ofSO  years;  Inst  Duomaiue  is  distant 
from  it  about  eight  miles,  and  deponent  kneiv 
lord  and  lady  Altham,  but  <teponeat  or  his  wih 
never  visited  thetn  ;  sajs,  he  nerer  heard  tiiBt 
the  lady  AUhani  bad  a  child,  or  that  there  wem 
any  rejoicings  at  Dunmaitie ,  for  my  lady'a 
having  acbild.  Beini;  asked,  if  he  knows  Mr. 
alderman  Barnes,  and  whether  be  is  not  im> 
paired  in  his  memnry  and  underttanding ;  aayi^ 
he  knows  bim  very  well,  that  he  was  si  depo- 
nent's house  last  snmmef,  and  is  much  mi- 
paired  of  late  in  his  heklth. 

[Here  the  connsel  for  the  plaintiff  insisted, 
that  it  was  improper  lo  ask  a  nitneea  his  opi- 
nion oranothu'B  nndentaniUng,  who  had  bee^ 
examined,  and  crass  examined  iu  the  Court, 
for  that  the  geutlemcD  of  the  jury  were  the 
proper  judgea  of  it] 

[Cross-examined.] 
Being  asked,  if  he  remembers  where  ba  was 
in  the  year  1714,  or  17 1>;  sars,  he  remem- 
bers he  returned  from  Bngiana  about  the  bor 
Eiap  ofthe  year  1713,  and  thatabouttba 
nmngoftheyear  1714,  lord  Besbonwgh'a 
dying,  his  lordship  was  fond  that  deponent 
should  stay  with  him  for  eome  time  after  my 
lady's  death ;  so  that  deponent  spent  meat 
part  ofthe  year  1714  withliis  lordship,  but  m 
the  summer  1715,  deponent  lo  the  bntof  hit 
remembrance,  lived  at  Lofhn-ball. 

Thomai  Faliiter,  being  first  sworn  to  tha  Tihi* 
Dire,  and  then  in  chief. 
Says,  he  was  very  well  acqnainted  witb  my 
hnd  and  lady  Altham,  and  frequently  vinted 
them  all  the  time  tbey  lived  at  Dunraain^ 
from  flie  time  of  their  first  coming  there,  fiir 
that  deponent  lived  at  a  place  called  the  Greek 
Island  whhin  ihreemileaofDnnmaine;  eaya, 
he  never  beard  thai  my  lady  Altham  had  ■ 
ebild,  and  ia  pontive  w  hia  cootrienoe  sha 
neverbad  daring  her  coolinuaDce  in  tbecoun^ 
of  Wexford.  iSeponent  indeed  heard  my  ioi4 
had  a  cbild  by  one  Joan  I^aady,  hot  never 
beard  he  had  one  by  hia  lady ;  aays,  there  waa 
racb  an  intimacT  between  my  lord's  family 
and  deponent's,  that  genanlly  once  •  fortnight 
they  vMted  aach  other ;  so  that  he  w  sure,  if 
my  bdy  had  been  ill  be  must  have  known  it ; 
and  deponent  never  directly  or  indirectly  heard 
that  abe  had  a  child,  or  that  she  was  confined 
to  her  chamber  on  aoconnt  of  any  tndiapoailiOB, 
or  ever  had  any  miscarriage,  uid  if  she  bad, 
deponent  believes  be  should  have  heard  of  it 
soonerthan  any  paraoo  in  tha  neighbourhood  { 
«yi^  ba  fraqnaDiIy  nw  my  lady  on  Swdayaat 
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the  church  of  Kilmackj,  and  iihe  neter  appear* 
•d  to  be  with  child  ;  nys,  be  Imovn  that  lord 
aod  lady  Aliham  separated,  but  cannot  recolkd 
the  time  ;  belie? et  my  Udy  lived  two  years  and 
a  half  at  Ross  after  the  separation;  says,  he 
never  had  any  discourse  with  my  lord  about 
niy  lady^  having^  a  child,  and  never  beard 
from  man  or  woman  that  she  ever  had  ;  says, 
Boss  is  about  three  miles  from  Dunmaine,  and 
does  not  believe  it  was  poesible  my  lady  could 
have  a  child  without  «ieponent's  knowing  it, 
for,  to  thebestof  bisrecollectioa,he  wasnota 
saootfa  or  six  weeks  together  without  seeing 
her ;  at  least  he  is  sure  he  never  was  above  two 
months  without  visiting  her ;  says,  he  never 
saw  any  child  at  Dunmaine :  that  he  knew 
Juan  lAffan  very  well,  she  having  lived  with 
deponent  as  a  servant,  and  says,  mat  she  was 
turned  away  from  deponent's  service  ibr  whor« 
ing,  that  she  is  an  infamous  woman,  and  depo- 
nent would  not  trust  her  for  the  value  of  a  pota* 
toe.  Being  asked  if  she  is  a  woman  to  be  be- 
lieved upon  her  oath ;  says,  by  the  virtue  of  his 
oath  she  is  not  to  be  believed  open  her  oath, 
mod  thai  the  whole  parish  has  a  bad  opinion  of 
her. 

[Cross -e^mined.] 

Being  asked  if  he  can  recollect  where  he 
lived  in  the  year  1713,  or  1714  ;  says,  he  lived 
in  the  year  1713  at  the  Great  Island,  that  he 
If  as  building  in  the  barony  of  Forth  in  the  year 
1713  and  1714,  aod  lived  backwards  and  for- 
wards, between  the  Great  Island  and  barony  of 
Forth  in  those  years,  and  can't  recollect  that 
lie  was  two  months  together  at  the  barony  of 
Forth  whiUt  he  was  building  there.  Being 
msked  if  he  knows  where  lady  Alth&m  was  in 
the  year  1714;  says,  be  cannot  be  positive 
where  she  was  at  that  time.  Being  asked  if  he 
saw  lady  Altbam  from  September  to  December 
17 14 ;  says,  he  cannot  say  he  did.  Being  ask- 
ed how  for  the  barony  of  Forth  is  from  Dun- 
maine: says,  about  14  miles,  that  he  kept  60 
acres  of  the  barony  of  Forth  in  his  own  hands. 
Being  asked,  if  he  would  take  upon  him  to 
awear  he  was  not  six  weeks  togetner  in  the 
harooy  of  Forth ;  says,  he  will  not  take  upon 
him  to  swear  that,  but  believes,  unless  he  had 
the  gout,  he  never  staid  there  six  weeks  toge- 
ther. Being  asked  if  he  had  not  often  the 
frout ;  says,  he  was  often  laid  up  in  the  gouL 
Being  asked  what  time  he  began  to  build  in  the 
harony  of  Forth ;  says,  he  bc^n  to  build  about 
the  year  1718.  Beiog  asked  if  he  ever  was 
two  months  together  in  the  harony  of  Forth  in 
the  year  1714 :  says,  he  was  not  there  two 
months  together  in  that  year  as  he  knows  of. 
JBdiig  asttd  if  he  knows  of  sjay  particular  dr- 
oumstanoe  that  happened  at  the  tune  of  the  ae- 
|Nuration  of  my  kM-d  and  lady  Altham  at  Dun- 
anaine ;  says,  be  knows  his  son  was  verr  ill  at 
that  time,  that  he  cannot  be  positive  whether 
he  saw  lady  Altham  in  May,  June,  or  July 
1715.  Bein^^  asked  if  be  knew  one  captain 
jftrisoo  and  his  lady,  and  if  he  ever  saw  them  at 
(DiiBflMUiej  aaysi  be  kneir  oaptua  Bcifoo^ 


(who  was  deponent's  old  friend)  but  did  nut 
know  his  laJy,  nor  ever  saw  them  at  Dun- 
maine.   Being  asked  whether  if  they  bad  conio 
there  as  visitors,  depoMnt  would  not  vou  have 
known  it ;  says,  he  helieves  be  shonld.    Being 
asked  what  tune  deponent  went  to  live  at  the 
Great  Island ;  says,  he  went  to  live  there  when 
the  duke  of  Ormoud  first  sold  part  uf  his  estate 
in  Ireland  ;  says,  be  does  not  know  who  were 
kirds  justices  at  that  time,  but  remembers  lord 
Gallway  very  soon  after  in  the  government ; 
that  he  was  twice  in  the  government;    once  » 
lord  justice  along  with  the  lord  Winchekea ; 
remembers  be  lost  his  hand  in  queen  Anne^ 
wars,  and  he  OAde  deponent  a  shetiff  of  tbo 
coDnty.     Being  asked  how  long  ago   it  ii 
sioee  deponent  was  sheriff;  says,  about  4S 
years  ago.    Beioji  asked  how  many  years  de- 
ponent was  boikhnff  in  the  harony  of  Forth  ; 
says,  he  oan't  tell  if  he  was  three  years  build- 
ing there.    Being  asked  if  my  lord  came  to 
Dunmaine  before  my  lady;    says,   ho   did. 
Being  asked  if  he  knew  lady  Altham  before  the 
death  of  queen  Anne;  savs,  he  can't  tell  whe- 
ther bis  acquaintance  with  her  began  before  or 
after  the  death  of  oucen  Anne,  Irat  is  positive 
he  knew  her  from  tlie  time  she  came  to  live  at 
Dunmaine,  mitil  she  left  it,  though  he  can't 
tell  the  year  she  oaroe ;  says,  he  did  not  know 
her  before  he  began  to  build  his  hoose  iu  the 
barony  of  Forth ;  knows  he  visited  my  lady  in 
a  week  after  she  came  to  Dunmaine.    Being 
asked  if  he  saw  bis  friend  captain  Brisco  when 
he  paid  the  first  visit  there ;  says,  he  did  not« 
Being  asked  what  timeof  the  year  it  was  when 
he  paid  his  first  visit ;  says,  that,  to  the  best  of 
his  memory,  it  was  in  summer  time.    Being 
asked  if  my  lady  came  to  town  in  parliament 
time;  says,  be  is  apt  to  believe  she  did;   re- 
members be  visited  her  at  her  lodging  at  the 
comer  of  Dirty-hine  in  Fleet-street,  and  remem- 
bers the  street,  because  horses  are  watered  very 
nigh  it  in  the  river.    Being  asked  whether  fate 
was  not  two  months  at  a  time  together  in 
Dublin,  wlieu  my  lord  and  lady    resided  in 
Dunmaine;  says,  he  does  not  know  that  he 
was.    Being  asked  if  ever  he  heard  that  my 
lady  was  sick  for  a  week  together  whilst  she 
was  at  Dunmaine  ;  says,  she  might  be  sick  a 
week,  but  not  to  deponent's  knowledge.    Bein|^ 
asked  what  reason  be  has  to  believe  that  Joan 
Lafian  is  not  a  person  to  be  believed  upon  her 
oath ;   says,  she  is  a  woman  of  ill  fome  that 
keeps  a  ohebeen-bouse,*  and  led  an  ill  life. 
Being  pressed  to  declare  upon  his  oath  if  he 
was  ever  present,  and  did  know  her  to  forswear 
herself,  or  did  ever  bear  that  she  did  so  in  any 
cause  whatsoever ;  says,  he  never  knew,  nor 
beard  that  ahe  was  ever  fbraworn,  but  yet  de- 
ponent would  not  believe  her  upon  her  oath,  or 
otherwise.    8ays,  be  knew  eounsellor  Pigott 
and  bis  lady;   that   they  lived  at  Tyntem, 
and  deponent  believea  they  used  to  visit  at 
Dunnaaine,  for  deponent  once  saw  Mr.  Pigott 
there,  but  cannot  recollect  if  ever  he  saw  either 

*  A Jitttealo-hooic. 
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iku  that  oiie  time.   Bcio^    Althtm  b«d  a  child  by  hia  lady,  aod  doM  not 

" "    '  'ieve  be  CTer   had,  becauie  denoant    ma 

iplojed  by  mj  lord  in  1786,  to  draw  a  e 


oTlbam  Ibere 

aaked  if  b«  noKBiben  tlia  Rebdlion  in  IjlcoU 
laad;  t*.ym,  hedoM;  Uiat  depooaot  waa  ibco 
ia  parliameat,  and  took  partiMilar  ofkice  of  my 
krd  Allbam  >i  that  tiina  in  DuUin,  twcanie  he 
bad  lately  IdsL  008  of  hUeyea,  Being  aaked  if 
b«  ef  er  mw  bit  lotdabip  at  Puanaine  after  the 
loainf  of  bi(  ey«  i  My*!  ba  nefar  dkl.  Being 
naked  if  he  kaev  una  P«nnii  Kadmondi  i  aaji, 
be  diiea ;  that  ba  waa  oaoe  ■errairt  u>  my  lord, 
'  nod  likewiae  dapouant'a  aenant.  Beioff  uked 
if  deponent  bad  any,  and  «rbat,  diacouiae  with 
him  lately  *,  nya,  be  had ;  that  one  day  when 


nya,  he  had ;  that  one  day  w 
laVeakiDg  bonea  fiir  liavt«unt 
Otjilieur,  deponent  lud  to  him,  J  Sod  you  are 
gouig  to  b«  a  witu«M  betireen  kinl  ADgleaaa 
and  Sir.  Annnley,  pray,  what  do  you  know  of 
that  matter  ?  To  whidi  be  made  aniwer,  All  I 
know  ia,  that  I  waa  acnt  ftr  a  midwife  from 
I>iuH|MiaetoRoB«,aad  that  1  brooght  the  mid- 
wifa  from  the  gate  of  Dunroaioe  borne,  and 
there  t  left  ber.  |  doa'I  know  what  bccama  of 
ber  afkerward^  nor  for  what  purpoee  abe  eame, 
nor  for  wbom  abe  waa  aeoL  Upon  which  I 
aaid  tobiai,lf  thatlM«llyouha*e  toaiy,  your 
gobgwillbeof  Booae:  to  wh'*^  n-.--  . 
■aid.  Than  ba  would  not  go. 

Thoaeoded  the  EzaminatioD  on  Wedaaaday 
night,  the  I6tb  of  November,  about  10  of  the 
dock,  when  by  the  tike  conaeat  id  writing,  aa 
before,  read  in  open  coart,  and  ligaed  by  tbe 
partiei,  the  Court  a^onraed  to  the  oclt  iuoto- 
ing  9  of  the  dock. 

nuratfoy,  SoMmbtr  IT,  1743. 
The  Court  being  met  abont  El  o'clock  in  the 
■  ig  according  ti 
itlled  OTer,  and  aniwered 
ond  tben  the  couoiel  for  the  defendant  proceed- 
ed to  examine  rheir  witoeMea,  aa  foilowi : 


Mr.  William  Wall  iwom  to  the  VMre  Dire, 
Saya,  he  purchaaed  a  leaie  of  aone  landi  ia 
the  county  ol  Dublin  of  tbe  late  lord  Altbam  in 
1724,  of  which  be  aanr  got  poaieaiion,  Ibe^ 
hafiog  been  aold  before  by  bit  lordtbip  to  lur 
Arthur  Langford,  on  which  account  he  got  a 
Dole  from  lord  Altbam  for  Ml.  thai  ii  yet  ud~ 

rHere  the  oounael  for  tbe  pluntiff  nbfected 
to  hia  competency,  aa  being  a  peraon  under 
bias;  but  theolyeotioa  waa orer-ruled.] 
Being  awora  in  chief. 

Saya,  be  knew  the  late  lord  Alth.im  from  the 
year  IT  16,  to  die  lima  of  hti  death,  and  wai 
employed  by  hia  kirdahip  in  hia  profcaaion  of 
an  aitomey  in  aereral  aoaea,  and  on  miny 
otbur  occaaiona;  that  be  knew  bolh  my  lord 
auil  lady  Althan,  who  then  htdged  at  Mr.  Vice'r 


on  hit  lordibip'i  title,  noderthe  willa  and  codi* 
cils  of  Jaraet  earl  of  Atiglesea,  which  depouent 
curried  to  counsel,  and  layB,  they  gave  tlieir 
n|ilaion,  that  if  my  lord  boa  a  too,  and  of  age, 
and  auch  aon  wooldioin  with  my  lord  in  lerr- 
iiip  a  fine  and  tuffrrii^  arecoTety,  tben  bit 
lucilihip  might  dock  tbe  entail,  and  aell  the  re- 
lenbu  of  toch  part  of  the  Ao^eaaa  eatate  •• 
he  abootd  think  fit;  that  tbareupon  my  lord 
tiild  depODBBt,  he  bad  no  legitimate  aon,  but 
hail  one  that  waa  iUegilimate ;  and  deponent 
baa  beard  my  lord  w\3>  that  he  bad  a  lawful 
son,  becauae  then  be  aonld  rmiae  money  by  Um 
Kale  of  hit  ealate,  hit  lonlahip  being  oommonljr 
uemEtrt  to  ban 


very  needy  con 
seen  a  boy  in  ue  alreet  at  New  Roaa,  opp 
an  inn  iiept  there  by  one  Breban,  in  a  poor 
mean  habit,  Hike  aome  of  Ibe  common  boyaj 
who  aa  aomnody  told  deponent,  waa  a  baataia 
son  of  bkidAltbam'tbyone  JoaoLMidy  i'and 
iu  tome  time  afterwaida  when  deponent  aaw 
my  bird,  be  naked  bin  tordihip,  how  be  eouhl 
sulftr  hia  baaiard  aon  to  go  afaoot  the  atreeta  in 
that  poor  way  like  a_ beggar;  and  tbe  nnawar 
my  lord  made  waa,  thatif  he  waaaurethaboy 
was  hia  oara  ion,  ba  would  lake  care  of  bbn, 
but  that,  aa  aeveral  had  to  do  with  the  boy's 
mother,  Joan  Landy,  be  rer^  mocb  doabtad 
•hether  he  wat  thafatbcr  of  it;  but  can't  wy 
my  lord  waa  at  Bona  when  dopooent  aaw  tba 
cbild  (hare.  Beiiw  aaked  whether  he  knew 
ibe  late  Arthnr  earTor  Anglcna,  or  that  there 
waa  any  difference  between  bim  and  lord  Al- 
tham ;  aaya,  he  knew  tba  eail  very  well,  and 
■bat  there  were  aome  diaputea  belwean  bim  and 
lurd  AUham ;  and  that  in  a  auit  in  Cbanctn 
between  them,  lord  Altbam  iniiated  on  hia  pn- 
vitege,and  lord  Angletea  could  not  get  a  laa^nr 
to  apeak  for  bim,  wtiereupon  hia  lordihip  itood 
lip  in  court  and  tp(4e  himtclf.  Being  aaked 
whether  he  knows  (hat  |t>e  lord  Altbam  and  tbe 
del'endant  were  on  good  teruM  ;  aaya,  Ibey 
were  aometimea  on  good  lerma,  and  lumetioies 
not,;  tbal  lord  Altbam  wanted  the  defendant  to 
join  with  him  in  aelling  revenuooa  of  the  Ao- 
gleW  catale,  and  tMnetiuica  tbe  defendant 
would  join,  and  aoroetimet  be  refuied  joining, 
aud  on  defeadant'a  refuaal  to  joui,  tbey  dia* 
agreed.  Bviog  aaked  if  be  ever  aaw  my  lady 
at  Dunmiiine;  aayi,  hedid;  for  he  was  there 
twice  to  visit  my  lord,  but  does  not  remember 
(lie  pavtteular  time,  only  that  it  wat  before  the 
se|iuation,  and  after  they  lodged  at  Mr.  Vice's  ; 
sa^t,  be  Dtrer  saw  any  child  in  the  bouia  of 
Duamaine ;  that  deponent  dined,  but  did  not 
lie  there;  did  not  ubterre  any  tignt  of  mj 
lady's  being  wi>h  cbild,  nor  ever  heard  abe  bvl 
a  cbild  by  my  lord  ;  bu  beard  she  bad  a  child 
in  Elulland  before  the  came  to  Ireland,  and  baa 


to  this  bingcbn,  and  that  alterWtl^ls  my  lord    ever  heard  what  were  the  motif  es 

and  lady  went  te  Danmaine  in  tlia  county  of  |  (>eiag  reconciled  to  bit  lady,  and   living  with 


IVexfiml,  and  dqMimt  vinted  tbein  mmctimes  r 

at  Dunomine.    Saya,  be  sever  heard  that  lord 
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again  ;  sava,  he  nerer  did ;  t.Byi,  that  tbe 
(luiation  of  tbe  oountry  tras,  lUat  my  lord  left 
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no  legfitimate  issae  at  his  death.  Bmg  askwl 
how  old  be  belieFet  the  child  was  which  he  saw 
at  Ross  ;  says,  tie  belicres,  by  kiis  size,  he  was 
about  5  or  6  years  old. 

[Cross-examined.] 

Being*  asked  when  it  was  he  had  that  dis- 
course with  lord  Altham  about  the  child  ;  says, 
he  can't  recollect  the  particular  time,  but  to 
the  best  of  his  remembrance,  it  was  eKher  in 
the  year  17^5-6,  or  1727 ;  believes  it  was  after 
deponent  took  tlie  opinions  of  counsel  on  my 
lonPs  case.  Beings  asked  who  was  the  person 
tliBt  told  deponent  of  the  child  which  he  saw  at 
Ross  bcin^  a  bastard  of  my  lord's :  says,  he 
believes  it  was  Edward  Brchan  that  tofil  him 
so,  and  he  said,  that  be  was  ashamM  that  my 
loni  did  not  take  care  to  clothe  tlie  cbiltl,  or 
send  it  to  school :  deponent  says,  it  was  at 
Ross  he  spuke  to  my  lord,  and  not  at  Dun- 
maine  ;  that  my  lord  said,  his  reason  for  neg- 
lecting* the  boy  was,  that,  he  did  not  beh'cve 
him  to  be  his  own,  the  bov's  mother  having  had 
dealings  with  other  people.  Beings  asked  whe- 
ther it  was  before  his  pnsent  m8jesty*s  comings 
to  the  crown  that  deponent  had  the  discourse 
with  m}'  lord,  or  if  de^nent  was  then  in 
mourning  for  the  late  kmg;  savs,  he  cannot 
tell.  Being'  a<iked  if  my  lord  an  J  lady  lived  at 
Dunmaine  when  deponent  saw  the  child  at 
Ross;  says,  my  lord  was  at  Dunnmine,  but 
can't  tell  at  this  distance  of  time  whether  myi 
hdy  was  there  or  not.  Being  asked  if  he  was 
often  at  Ross ;  says,  to  the  h«st  of  bis  know- 
ledge he  was  every  year  at  Ross  from  1707  to 
1730,  for  deponent  went  the  circuit  to  Ross  at 
least  once  a  year  during  that  time.  Being 
asked  wheu  he  first  became  concerned  for  loi^ 
jlltham ;  krv-S',  he  cannot  recollect  the  time, 
but  believes  it  was  before  17  CO.  Being  asked 
if  he  can  say  it  was  before  the  year  1729; 
says,  he  is  not  sure,  but  believes  it  was  some 
time  before  17 CO  ;  is  sure  be  was  cooccraed  for 
his  lordship  bel'ore  u/^d  al)er  deponent  was  at 
Dunmaine.  Being  asked  if  he  remembers 
what  year  it  was  he  saw  my  lady  at  Dun- 
maine ;  soys,  he  does  not  remembc  r,  but  be- 
lieves it  was  before  he  was  concerned  for  my 
lord  ;  says,  that  lord  Altham  wa§  very  poor  at 
that  time,  and  believes  he  might  have  Kold  ou 
better  terms  if  he  had  had  a  son,  because  he 
could  then  have  cut  off  the  entail. 

Aaron  Lambcrty  esq.  sworn. 

Says,  he  knew  the  late  lord  and  lady  Altham, 
deponent  having  let  Dunmaine  to  his  lordship, 
about  the  year  1711;  says,  my  lady  came 
there  in  about  two  years  after,  and  continued 
there  for  about  two  years  and  a  half;  that 
deponent  lived  at  Ross  uhile  my  lord  and 
lady  lived  at  Dunmaine,  and  deponent  lent 
his  lordshio  the  sum  of  500/.  and  some  plate, 
and  was  frequently  at  Dnumaine  to  dunn  my 
lord  for  the  money,  and  deponent  had  some 
land  in  the  neir^'.tbourlioofl  ;  says,  he  never 
beard  t!iat  my  laily  had  a  child  during  her  stay 
at  Dunmaine,  uor  ucrer  observed  her  lo  be  with 
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child,  nor' never  taw  a  child  ahoat  the  boiite  ; 
that  deponent  happened  to  be  taken  ireryiify 
and  for  conv eniency  of  havmg  one  Satton,  who 
was  a  famous  surgeon,  and  for  the  benefit  of 
the  air,  went  to  Dunmaine,  and  continned  there 
for  two  months ;  that  it  was  in  the  spring,  snd 
lord  Altham  was  then  gone  to  Dublin  to  sell 
seme  reversions.  In  order  to  raise  money,  end 
never  returned  back,  whereupon  deponent  set 
Danmaioe  to  one  Mr.Uoiack,  who  came  to  lira 
there  about  the  May  following ;  save,  that 
when  my  lord  went  away  from  Dunmaine,  Mr. 
Sutton  the  surgeon,  Nr.  Taylor,  and  Joan 
Laffan  lived  there  ;  says,  that  Hutton  and  Tay- 
lor hved  with  my  lord  at  Ross,  before  my  ladj 
came  over,  and  deponent  heard  that  Sutton 
came  over  from  England  with  my  lord,  but 
was  turned  out  of  the  family  for  exoeasive  drink- 
ing in  two  or  three  months  after  my  lady  canM 
to  Dunmaine ;  says,  that  Sutton  ment  to  live  at 
Ross,  and  in  some  time  af^rwards  my  lady 
sent  for  him  to  attend  her,  and  deponent  dined 
witli  Hutton  the  day  he  was  sent  for,  and  wtg 
in  his  company  when  the  messenger  came, 
and  be  sent  word  to  my  lady,  that  he  could  nee 
go  on  account  of  his  patients ;  that  the  next 
day  he  was  sent  for  again,  and  made  the  same 
excuse,  and  the  third  day  my  lord's  chariot 
came  to  fetch  him,  and  Uien  he  went  to  Dan- 
maine,  and  attended  my  lady  there  for  about  e 
fortnight  Being  naked,  if  deponent  coold  re- 
collect what  time  it  was  afWr  Sutton  left  the 
bouse  at  Dunmaine,  that  he  was  sent  for ;  says, 
abuut  two  months  atUr  he  was  turned  out  of 
the  house;  and  the  reason  that  Sutton  gave 
fur  his  uot  going  on  the  two  first  messages, 
was,  that  he  was  piqued  at  mv  lady's  usage  of 
him,  and  he  seemed  pleased  to  find  that  my 
lady  was  uneasy  for  want  of  him.  Being 
asked,  if  he  ever  heard  of  one  Thomas  Brooks, 
a  sorgcou,  that  lived  at  a  place  called  Fareeo  ; 
says,  he  never  kuew  of  any  such  a  man  as 
I'uomas  Brooks,  to  practise  surgery  in  that 
couutry,  nor  dues  uefKment  know  a  place 
called  Fareen,  though  he  was  bora  at  Dun- 
maine, and  knows  all  the  country  about  it ; 
says,  there  is  a  family  of  the  name  of  Brookes, 
that  lives  at  a  place  Oiillcd  Pookes-mill,  under 
one  BIr.  Lee,  but  deponent  does  not  know  him. 
Being  asked,  if  he  believes  that  Joan  Lafihn 
ought  to  l)e  credited  u]K)n  her  oath  ;  says,  he 
does  not  believe  she  ought  to  be  credited  on  her 
oath  ;  that  she  is  a  woman  of  an  infamous  cha- 
racter, and  was  only  an  obscure  servant  in  the 
family  when  my  lord  and  lady  lived  at  Dun- 
maine. Being  asked,  if  he  ever  saw  her  take 
care  of  any  child  in  the  house  of  Dunmaine  ; 
I  says,  he  never  did,  nor  does  deponent  believe 
j  thatshetookcareof  any  child  ;  that  deponent 
I  was  at  Ross  at  the  time  of  the  separation  be- 
\  tween  my  lord  and  lady,  but  cannot  recollect 
i  the  year.  That  he  saw  my  lady  oominff  to 
Ross  that  day  in  a  four-wheel  carnage, 
■  but  cannoV'iell  whether  it  was  a.  chariot  or  a 
chair ;  that  it  was  duskish  when  she  came, 
!  but  believes  candles  wero  not  yet  lighted ; 
that  a  great  many  of  the  people  came  out 
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^  their  hornet  to  tee  her  pass  hy,  and  Mn. 
Heath  her  serfant  maid  was  ^ith  her,  aod 
ahe  put  up  at  one  Mra.  Butler's  ;  believes 
the  days  were  short  at  that  time ;  says, 
be  heard  of  the  separation  before  my  lady 
came  to  Ross.  Being  asked,  as  to  Joan  Lan« 
dy  ;  says,  he  knew  her  and  her  father,  that  he 
came  to  Dunmaine  a  cottier,  a  year  or  two  be- 
fore my  lord  came  there,  and  had  two  daugh- 
ters, as  well  as  deponent  can  remember,  one 
of  which  was  called  Joan,  but  whether  he 
bad  any  other  children  deponent  don't  know ; 
aays,  he  saw  Joan  about  the  house  of  Dunmaine, 
in  my  lord's  time,  but  don't  know  whether  she 
was  a  senrant  there ;  that  the  other  daughter 
went  to  the  county  of  Kildare,  aod  now  goes 
by  the  name  of  Dun ;  says,  he  never  heard 
mv  lord  speak  about  Joan  Landy.  Beiog 
avked,  if  he  ever  heard  my  lord  or  lady  say 
they  had  a  son,  or  ever  heard  it  reputed  in  the 
country,  that  they  bad  ;  says,  he  never  heard 
my  lord  or  lady  say  they  had  a  son,  and  it  was 
the  general  reputation  of  the  country,  that  my 
lord  had  no  issue.  Being  asked,  whether  lord 
Altham  and  his  brother  the  defendant  lived  in 
friendship  together  as  brothers ;  says,  that 
sometimes  they  were  friends,  and  sometimes 
not,  and  mv  lord  would  sometimes  turn  defen- 
dant out  or  doors  ;  that  deponent  was  once  in 
the  house,  when  they  disagreed  about  a  dog 
or  a  hound.  Says,  that  my  lord  enjoyed  tlie 
Ross  estate  during  his  life,  and  that  after  his 
death,  Arthur  earl  of  Aoglesea  ei\|oyed  it,  and 
deponent  has  seen  lord  Anglesea's  receiver  col- 
lect the  rents  of  it. 

[Cross-enmined.] 

Being  asked  how  often  he  was  at  Dnnmaiue 
while  my  lord  lived  there  ;  says,  he  might  be 
a  montli  together  without  being  at  Dunmaine, 
but  is  sure  he  was  never  two  months  away ; 
■ays,  he  went  into  the  army,  aod  married  tlie 
Year  lady  Altham  came  over.  Beiog  asked  if 
be  ever  lived  at  Waterford;  says,  he  did,  at 
one  Mr.  Jones's  for  three  months,  but  deponent 
went  every  fortnight  or  three  weeks  to  Dun« 
maiue.  Being  asked  how  long  he  was  in  the 
army ;  says,  till  about  16  years  ago ;  that  he 
bought  his  commission  the  year  my  lord  Al- 
tham came  to  Dunmaine ;  that  the  first  year 
be  was  quartered  at  Ross,  and  the  next  year  at 
Dublin :  says,  that  when  be  had  done  his  duty, 
be  had  the  liberty  of  going  where  he  pleased  ; 
aays,  the  officers  used  to  do  duty  for  a  fortnight, 
and  then  go  where  they  liked  for  a  month  to- 
gether ;  that  he  was  afterwards  quartered  at 
Slullingar^  where  be  ataid  hut  for  a  fortnight, 
and  went  to  Dunmaine.  Being  asked  where 
he  was  quartered  in  1715  ;  says,  he  cannot  be 
positive,  but  bdieves  he  might  be  on  Dublin 
duty  in  that  year  ;  bat  aays,  he  went  to  the 
oountry  aeveral  tioMSy  and  never  was  three 
months  together  at  any  qnartera  without  seeing 
Dunnmie;  saySj  be  baa  been  paid  the  greatest 
part  of  bis  6O0/.  which  he  lent  my  lord  Altham, 
hut  some  trifie  still  remains  doe.  Being  asked 
what  aihnenl  huiy  Altham  had  wheD,Satton 
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went  to  visit  her;  says,  he  would  tell  what  ail* 
ment  she  hail,  if  leave  was  given  him.  Being 
asked  if  Sutton  was  an  innrm  man :  says,  ho 
believes  he  might  be  confined  with  the  gout 
about  a  montli  at  a  time.  Being  asked  if  he 
remembers  the  death  of  queen  Anne :  says,  he 
does  ;  and  that,  at  the  time  of  her  death,  he 
was  ia  Langston's  horse,  and  remeatbers  the 
regiment's  goinir  into  mourning.  Being  asked 
where  they  were  quartered  then  ;  says,  he  be- 
lieves they  were  quartered  in  Dublin  ;  says, 
that  sickness  has  impaired  his  memory  as  to 
time,  but  not  as  to  facts  :  says,  the  defendant 
lord  Anglesea  never  sent  deponent  any  venison 
aa  he  did  to  other  people,  but  yet,  where  an  af- 
fair of  this  sort  required  his  attendance,  depo- 
nent would  for  the  sake  of  justice,  come  to  serve 
him,  though  he  should  be  forced  to  come  in  a 
horse-litter.  Beiog  asked  how  many  places  he 
may  have  been  quartered  in  since  the  year 
1720 ;  says,  he  believes  he  came  from  Dublin 
to  Mullingar  (in  the  county  of  Westmeath,) 
and  from  Mullingar  to  Carrignashure.  Being 
asked  if  he  ever  saw  Paul  Keating,  and  had  any, 
and  what  discourse  with  him  ;  says  he  saw 
hips  within  this  half  year,  but  that  being  told 
he  was  a  creature  of  somebody's  that  was 
setting  up  for  the  earl  of  Anglesea*s  estate,  de- 
ponent had  a  bad  opinion  of  uim,  aud  therefore 
was  aware  of  him;  that  deoonent  met  him 
one  day  at  a  billiard  table,  when  Keating  en- 
deavoured to  insinuate  himself  into  depo- 
nent^s  acquaintance.  Being  asked  if  he 
thought  it  was  |)ossible  for  lady  Altham  to  have 
a  child  witliout  his  beariug  ot  it ;  says,  it  was 
impossible  almost  for  lady  Altham  to  have  % 
child  without  his  knowing  it,  or  at  least  being 
told  of  it  by  the  tenants  about  Dunmaine, 
whom  he  often  saw.  Being  asked  if  my  lord 
and  lady  Altham  were  in  Dublin  during  any 
one  session  of  parliament ;  says,  he  believes 
lord  aod  lady  Altham  were  one  session  of  par- 
liament in  Dpbiin.  Being  asked  if  he  knows 
colonel  Dixon,  and  \\  hctber  he  was  not  often 
at  his  house  in  the  country  ;  says,  be  knew 
colonel  Dixon,  that  he  lived  at  Colverstown  in 
tlie  county  of  Kildare,  and  deponent  was  there 
often  for  two  months  together,  but  that  was 
before  deponent  was  in  the  army  ;  says,  that 
colonel  Dixon  was  his  stepfather,  oeing  married 
to  his  mother.  Being  asked  if  he  never  was 
quartered  at  any  other  place  than  those  before- 
mentioned  ;  says,  he  was  once  quartered  at 
Athy,  in  the  county  of  Kildare.  Bein^  asked 
if  he  was  always  m  terms  of  friendship  with 
lord  Altham  ;  says,  that  lord  Altham  was  in- 
consistent with  himself,  for  one  day  he  was 
fond  of  deponent,  and  another  he  was  not, 
and  that  he  had  frequent  quarrels  with  him 
about  his  money :  says,  he  never  had  a  protec- 
tion, and  never  made  an  affidavit  about  this  af- 
fair: says,  his  memory  is  as  good  as  ever, 
(except  when  disturbed  with  too  vmany  ques- 
tions, or  when  facts  are  perplexed  with  a  great 
number  of  circumstances)  and  then  deponent 
cannot  be  positive:  says,  that  lord  Altham 
wookl  be  oat  with  deponent  one  momeut|  and 
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in  with  bim  the  next ;  and  d«ponrat  remem- 
hen  that  one  morning'  his  lonbliip  epplied  to 
the  go?eriinient  to  hare  deponent  brake,  and 
that  rery  day  inrited  deponent  to  dine  with 
him.  lieinif  asked  if  he  ever  saw  Mrs.  Pi^- 
got  or  Un.  Gifiard  at  Danmaine;  says,  he 
Sierer  saii^  either  of  them  there,  but  In  belieres 
Mrs.  Piggot  was  there  several  times,  and  has 
heard  that  Mrs.  Gi/Tord  was  there  after  lady 
Ahiiam  came  down  to  the  country.  Being 
naked  if  be  knew  Mr.  Brifico ;  says,  lie  does  not 
know  him,  but  has  ht-ard  that  be  was  collector 
of  Wezfurd,  and  was  broke  there,  and  went  to 
ISngland  to  the  doke  of  Buckingham,  and  on 
his  return  to  Ireland  my  lady  Altham  came 
orer  \Tith  bim. 

William  Elmes^  sworn  to  the  Voirs  Dire,  and 

then  in  chief. 

Says,  be  liFetl  at  a  place  called  Miltown 
in  the  county  of  Wexford,  abont  a  milf ,  >r  a 
mile  and  a  quarter  from  Dunmaioe,  aboii  iVc 
years  1714,  or  1715,  and  remembers  my  lord 
and  ladv  Altham  li?infif  at  Duumaine,  and  re- 
sorted there  to  my  lord  sometimes  as  a  neigh- 
bonr,  and  sometimes  on  business ;  that  depo- 
nent liFcd  at  Nihown  before  my  lord  and  lady 
came  to  Dimmaine :  says,  he  knew  my  lady 
▼ery  well,  but  was  never  introduced  to  her. 
Bemg  asked  if  be  knew  any,  and  which  of  the 
•errants  who  lived  there ;  says,  he  knew  An- 
thony Dyer,  (my  lord's  gentleman)  Martin 
Neife,  (the  smith)  Rolph,  the  butler,  and  one 
Caranafi^,  and  reiuembers  Mrs.  Heath,  my 
lady's  gentlewoman ;  remembers  also  Joan 
liafian,  and  Joan  Landy,  who  was  the  kitchen 
xnaid,  and  was  with  child  at  the  time  my  lady 
came  first  to  Dunmaine,  and  at  that  time  in 
my  lonl's  service  there :  says,  Joan  Laiidy  Ufi 
the  hoube  soon  after  my  lady  came,  and  be- 
lieves she  went  away  because  she  was  with 
child ;  that  she  bad  a  brother  (who  lived  as  a 
cottier  with  deponent)  and  as  she  used  to  come 
to  her  brother's-  house  sometimes  deponent 
happeneil  ta  see  her :  ^ys,  that  when  she  left 
my  lonl's  house,  she  went  to  her  father's, 
James  Landy,  who  had  a  house  on  the  lands 
of  Dunmaine,  where  she  was  brought  to  bed 
of  a  boy;  that  ber  brother  told  deponent  of 
her  being  brought  to  bed,  and  deponent  went 
to  see  bcr  at  her  father's  in  abont  a  week  or 
ten  days  after  she  was  delivered :  says,  that 
hariog  a  curiosity  to  know  who  tbo  father  of 
the  child  was,  deponent  asked  her  the  question, 
to  which  she  answered,  it  was  my  lord's  child ; 
and  deponent  saw  the  child  firom  time  to  time  af- 
terwanls  when  it  was  about  half  a  year  old,  and 
a  year  old,  at  Joan  Landy 's  Other's  house :  says, 
that  after  the  separation  of  lord  and  lady  Al- 
tham, when  lady  Altham  had  quitted  the  bouse, 
the  child  w  as  brought  there,  being  then,  as  near 
as  deponen}  could  judge,  not  less  than  three 
years  old :  says,  he  saw  the  child  at  the  house 
of  James  Landy  (his  grandfather)  wlien  be 
was  about  two  years  old,  and  that  the  said 
house  was  abont  a  quarter  of  a  mile  from  Dun- 
Maiae.    Being  asked  if  there  iras  any  ooicb- 


road  made  from  my  lord*k  booae  to  Joaa 
Landy *s ;  says,  tbattWe  was  uo  read  roado^ 
bat  only  a  snort  way  my  lord  made  to  go  a 
hunting ,  that  there  being  a  stoiigh  there,  the 
same  was  thrown  up  on  each  aine  to  make  it 
passable.  Being  asked  If  the  child  he  saw  at 
Dumnaino  hoo^e  was  the  same  he  saw  at 
James  Landy's  the  grandfather ;  says,  it  was 
the  same  child,  and  that  cna  day  as  deponent 
came  to  Dunmaine,  he  met  my  lord  at  tho 
door,  and  the  child  was  there  at  that  thna^ 
and  while  deponent  stood  there,  Joan  Landy 
looked  in  at  the  gate,  and  my  lord  espy'd  tior, 
and  called  out  to  his  serranta  with  an  oalh  to 
bring  oat  the  hounds,  and  set  them  at  tho 
whore,  for  that  he  would  not  for  500/.  let  the 
boy  know  that  that  whore  was  his  mother* 
Says,  he  never  saw  the  child  but  oooe  after 
that  transaction,  which  be  belierea  waa  not 
above  a  month ;  that  old  James  Landy's  house 
was  soon  after  ordered  to  be  thrown  down. 
Says,  the  child  was  keot  at  James  LandyS  all 
along  in  a  poor  way  till  he  came  to  Dunmahie 
house.  Says,  he  never  heard  that  my  lady  Al- 
tham had  a  child,  and  that  the  child  he  saw  waa 
always  reputed  a  bastard,  and  never  waa  at 
Dunmaine  house  daring  my  lady*s  abode 
there,  but  was  kept  all  that  time  at  old  Landy *■ 
house.  Bein<>^  ifesired  to  describe  Landy^ 
house,  and  whether  there  was  any  aheratieii 
made  in  it  when  Joan  l^andy  came  to  live 
there ;  says,  it  was  a  shephenrs  hoose,  but  a 
rery  poor  one,  and  had  only  one  chimney  hi 
it ;  that  it  consisted  but  of  one  room,  with  a 
partition  of  sodd  and  t»tone  ;  that  there  waa  oo 
glass  window  in  it:  says,  it  was  not  white- 
washed or  plai<)tereil,  nor  soy  alteration  made 
in  it  when  Joan  Landy  came  to  live  tliore; 
that  there  was  no  furniture  in  it  but  a  large 
straw  bed,  and  all  the  bed-clothes  not  worth  a 
shilling.  Snys,  he  never  saw  any  other  boy 
at  Dunmaine  lionxe  but  Landy's  child ;  aold 
that  when  the  c:hild  was  at  old  Landv*a  hoose, 
he  was  clad  in  rags,  with  flannel  Uankefa 
about  him,  but  when  he  came  to  Dunmaine 
house,  lord  Altham  sent  for  a  taylor,  and  or- 
dered him  some  clothes.  Says,  that  deponent 
constantly  went  to  Dunmaine  house  by  Lan* 
dy's.  Says,  Juan  Lanily  herself  nursed  die 
child ;  is  snre  there  was  no  new  road  nMMle^ 
but  that  a  coach  might  drive  that  way,  it  being 
a  field.  Being  asked  if  he  knew  Joan  Lafikn  ; 
says,  he  did,  and  that  she  was  in  my  kird% 
service  as  a  laundry- maid,  and  waa  there  hi 
my  lady's  time,  and  for  some  time  afterwarda. 
Being  asked  if  he  ever  saw  a  child  in  the  care 
of  Joan  Lafian ;  says,  he  never  did.  BehM^ 
asked  if  he  thought  she  ought  to  be  beKevaS 
upon  her  oath ;  savs,  he  docs  not  think  ake 
ought  to  be  belicvedf. 

[Deponent's  evidence  being  a  maaifeat  oea* 
tradiction  to  Joan  Laflan,  she  waa  erderarf  to 
eooae  upon  the  table  in  order  to  coaikoat  thii 
witness.] 

J(mn  Lajfkn  sworn. 

Being  asked  if  the  knew  ttr.  WiDkBi  BhMi^ 
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and  wliedMr  1m  b  •»  hoMtt  bmd  ;  ityv,  tbe 
dbes  know  bim,  and  Miaf€ft  b«  is  to  Imwtl 
nan. 

WilKam  Blmca  IwiBf  aahmi  the  tame  ^oei* 
Hob  as  to  ioan  LalKui ;  aaye*  be  kii«w  her 
▼erj  well,  tfnit  abe  waa  barged  wiib  atealioir 
aeFerml  coods  out  of  my  lerd'a  booiet  etier  be 
had  left  Daomaiiie ;  aayt,  be  wae  at  that  tiaie 
higb'Confllable,  and  that  there  beinfj^  a  aearch 
made  tor  the  aaid  etoten  gooda,  deponent  aaw 
a  feather-hed,  a  ooop,  and  an  old  barrel  at 
Joan  Laflan's  hrotber'a  bouae,  and  a  pair  of 
hucklea  in  her  brother's  aboea,  bat  oannot  aaj 
Uiey  were  lord  AUham'a ;  aajra,  -loan  Laffan 
at  that  time  was  at  bcr  brether'a  houae,  and 
that  all  the  gondi  were  broogbt  back  to  Dun- 
maine  boate  as  the  property  of  hia  lordship. 
That  he  ofien-aaw  Joan  Laffan  at  Dnnmaine 
house,  and  apoke  to  her,  and  ia  positive  she 
was  laundry -maid.  Remembers  particokriy 
that  as  deponent  one  day  in  passmg  by  waa 
speaking  to  her,  my  lord  miased  deponent,  and 
finding  him  in  eonvenation  witk  her,  his 
lordship  said,  Will,  }'0u  are  going  to  kiaa  my 
maid. 

Joan  LaflTan  denied  that  abe  e? er  spoke  to 
Elniea  ot  Dunrosine».orever  aaw  him  at  Dnn- 
maine honae  above  once,  and  says,  that  the 
leathers  (wbieh  were  in  the  bed  ao  found  in  her 
brother's  honse)  were  feathers  which  were  in 
an  old  stand  at  the  house  at  Dnoroatne,  and 
bad  been  given  her  by  my  lord,  with  aeveral 
eihrthen  platea,  and  other  little  things  not  worth 
removing ;  but  that  the  ticking  in  which  the 
feathera  were  put,  was  bought  by  deponent  at 
Waterfbrd.  Says,  that  she  never  was  laundry- 
maid,  but  dry-nnrae,  and  attended  master 
Jaroea  Annealey,  my  lord  and  lady  Ahham'a 
son ;  doeribed  liand?*8  house,  and  the  road 
made  to  it,  as  she  did  before.  William  Elmea 
contradicted  her  aa  lo  the  hoose,  hot  agreed 
there  was  such  a  road  made,  and  that  although 
they  might  go  that  way  to  captain  Giliard'a, 
yet  the  road  was  made  no  farther  than  to  the 
cabin. 

William  EIbum^  cross-examined* 

Being  naked  as  to  the  time  be  visited  my 
lord  at  Dimmaine;  saya,  he  believeait  was 
above  a  ^ ear  after  my  kird  came  tbete ;  that 
he  was  bigfa-eoiistable  in  171T»  and  collected 
the  pnblw  mooej.  Bein^  asked  how  be  came 
Id  be  so  partieobr  as  to  his  seeing  Joan  Landy 
thereat  that  tioM;  saTS,  he  took  particalar 
notraeof  her,  becanse  she  waa  with  child  when 
m  Y  lady  came  to  the  country.  Being  asked 
whether  when  lie  went  to  Dimmdne  house  he 
used  to  dfawtkereiaad  whether  he  dined  with 
my  lord ;  says,  he,  dhsad  twice  or  three  times 
at  the  table  with  my  lord,  before  my  lady 
came,  bat  aflerwards  dbed  with  the  upper- 
servants;  says,  be  spoke  to  Joan  Landy  at 
her  fhther's  boose,  and  that  rfie  did  not  stay 
long  at  Ddanwme  afler  lady  AHham  came 
fhm,  and  is  sure  that  she  was  soon  afler  de* 
Kvered.  Being  taked  the  colour  of  Joan 
Landy^  cfaBd^  Mr,  awl  irhiil  time  oC  the 


year  the  diild  was  bom ;  aaya,  be  was  bom  in 

the  spring,  abont  a  year  iiefore  deponent  was 
hwh-constable;  and  that  the  child's  hair  was 
ofa  bright  ooloor.  Being  askcil  if  be  ever 
heard  that  Laody's  child  died  of  the  small- 
pox ;  aays,  he  never  did.  Being  naked  if  Jie 
ever  made  anv  affidavit  in  thb  cauae ;  aays,  he 
never  did.  Being  asked  how  soon  be  saw  the 
child  at  Danoaaine  houae  alter  my  lady  went 
away  ;  aays,  in  a  quarter  of  a  year  or  lesa,  it 
might  be  in  a  month  or  aomething  more*;  aad 
that  he  saw  him  once  on  his  grandmother'a 
back  aa  she  was  driving  some  sheep ;  says,  .ha 
never  saw  lady  Altham  af^er  he  was  high-con- 
atable;  saya,  that  the  child  when  at  Dun* 
maine  house  was  dressed  in  a  yellow  ailk. 

Mrs.  Anne  Giffard  sworn. 

Says,  she  waa  vrry  well  acquainted  with  the 
late  lord  and  lady  Altham,  and  remembers  my 
huly'a  first  commg  t<»  Dunmaine ;  that  dqio- 
nent  at  that  time^  lived  within  a  mile  and  aa 
half  of  Dunmaine ;  that  it  was  a  little  before 
Chriatmas,  and    deponent  visited  her  in  the 
Chriatmas  holy-daya,   and    her  ladyabip  ie« 
turned  the  v^t,  and  they  visited  each  ether 
frequently,  while  her  ladyship  continued  at 
Doamaine.    Saya,  that  she  believed  my  laily 
canae  first  to  Danmaine  in  17 13,  and  continued 
there  about  three  years  or  heUer ;  says,  she 
never  observed  my  lady  to  be  with  ehiM,  nar 
never  heard,  nor  doea  deponent  believe  abe 
waa,  and  believee  it  waa  impossible  for  her 
ladyship  to  be  with  child  without  deponent's 
seeing  or  hearing  of  it.    That  deponent  waa 
often  in  my  lady 'a  dreasing-room,  and  aaw  her 
dress  herself,  and  was  never  a  month  without 
seeing  her  ladyship,  while  she  was  at  Dun- 
maine;  saya,  abe  never  heard  my  lady  aay  abe 
waa  with  child ;  on  the  contrary,  remembem 
that  deponent  being  beraelf  with  ohihl,  when 
my  lady  came  to  Dnnmaine,    was  one  day 
wmewbat   melancholy,   and    complained    « 
little  to  my  ladv  of  the  trouble  it  gave  her, 
upon  which  her  ladyabip  aaid,  What,  do  yon 
complain  f   I   wish  I  was  iu  the  same  con- 
dition;   that  the   child    deponent   was    then 
big  of,  was  afWrwards  bom,  and  ia  since  dead, 
and  if  he  was  now  alive,  would  be  between  W 
mid  80  yeara  of  a£e ;    aays,  she  never  saw  a 
child m  Dunmaine  house  since  my  lady's  tiase, 
•nd  is  sore  he  waa  never  shewn  her  there. 
B^ng  asked  if  she  ever  saw  Jean  Landy; 
•Kya,  she  never  did  but  once,  to  the  best  of  bar 
knowledge ;    believes  slie  was  a  kitchen -BMid 
at  Danmaine  houae ;  aaya  4hat  lady  Altbam 
and  deponent  went  in  lady  Altbam'a  chariot  4o 
the  assizes  of  Wexford  lo  see  son>e  me-n  triad 
there  for  listing  men  fbr  the  Pretender ;   that 
one  Mr.  Wabh  of  Monasbeen,  and  one  Mr.  Maa- 
terson  his  nephew,  and  one  Doyle  a  dergymaa 
were  the  persona  tried  ;  that  my  -hidy  and  de- 
ponent went  into  court  with  aome  oCber  ladies  ; 
saya,  to  the  best  of  her  recollection,  it  waa  in 
the  sprinfl^*  assizes,  and  my  lady  ataid  at  Wex- 
ford ioT  abont  a  week  and  wen  returned  to  Doa- 
mame^  id  depsaeat  and  aimlodgedatont  Jlr. 
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Sweeny's  at  Wexford  ;  says,  she  wm  never 
with  my  Udy  at  Wext'onl  bot  oiirc«  ami  be- 
lieves mv  1  lily  in  about  ii?c  weeks  alter  went 
ti)  |)ul)liii.  Bein^  asked  il'  my  lonl  and  Mrs. 
Healli  uent  to  iiie  uxsixos ;  hayv,  they  did,  and 
tlicy  both  rode  on  horseback.  Heiii^  asked  if 
she  could  recoilirct  wiiat  inen-Kervantii  went 
mith  mv  lady;  saySi  i»he  does  not  remember 
who  tlitw  w  ere,  but  some  men  aervanti  did  ^o 
with  her  ludyship.  Hein);  asiked  if  she  then 
heard  that  mv  lady  had  had  a  child,  or  it'  she 
ohscrve<l  her  bdyshiii  at  th.U  time  to  be  with 
chilli ;  say  14,  Rheneicr  heard  that  my  lady  had 
a  child,  and  that  her  ladyship  had  no  appearance 
of  beiu^  >^  iih  child,  at  that  time.  Ileinir  asked 
if  she  ever  heard  of  there  being  any  rrjuicin^fs 
at  Ihinniainc  upon  the  liirth  or  cl.ri>lcniD§;  of 
any  child  ;  says,  she  never  heard  of  any. 

[Cross-examined.] 

Bein^  asked  how  oAen  lady  Altham  and  she 
went  in  to  the  court- hoiuie  ;' says,  bnt  onc«  ; 
and  lord  Altham  ami  Cesar  Colcluuuh,  esi|. 
«v«nt  into  court  with  ihem.  Beint;  aNked  if 
she  ob«ierved  any  (gentleman  of  the  country 
there  that  she  knew ;  says,  she  remembers 
none  but  Cenar  Colclou^h*,  esq.  and  he  sat  by 
latlv  Altham  and  deponent  in  the  court-house. 
Bein{;a&ke<l  if  she  could  recollect  who  were 
the  jud^s  of  the  assize ;  say  s,  she  cannot  tell. 
Beins^  asked  when  lady  Altham  returned  to 
Dublm ;  says,  the  latter  end  of  the  summer  as 
ahe  believes.  Bcinijf  ai«ked  if  she  saw  Mrs. 
Briscoe  in  Dunmaine  house,  or  a  daughter  of 
her's  ;  says,  she  saw  them  there,  and  that  they 
came  to  Dunmaine  after  lady  Altham  was 
there  ;  that  they  staid  there  a  f^ood  while,  but 
believes  tlie  daut^hter  staid  the  longest,  which 
was  in  all  about  three  months,  as  she  believes. 
Beinc^  asked  if  she  heard  that  my  lady  was 
continetl  to  her  chamber,  at  that  time,  or  that 
ahe  miscarried ;  says,  she  frequently  visited 
her  ladyship  at  that  time,  but  never  knew  her 
to  l>e  confmed  to  her  room,  nor  ever  heard  she 
miscarried.  Beinu^  asked  if  my  lady  was  in 
mourning  at  the  assizes  ;  says,  she  was,  bat 
cannot  tell  whom  it  was  for.  Being  asked 
whether  Mr.  Colclough  or  the  other  gentle- 
man she  saw  at  the  assizes,  were  in  inoui-ning ; 
says,  she  cannot  tell.  Beinp:  asked  how  she 
came  to  c:o  to  the  assizes ;  says,  my  lady  sent 
for  her  to  go  with  her  ;  says,  she  knew  my 
lady  was  in  Dublin  twice,  and  that  my  lord 
went  with  her  l>oth  times.  Says,  that  the  se- 
paration of  my  lord  and  laily  happened  about 
three  years  after  my  lady  came  to  Dunmaine. 
Being  asked  if  she  knew  Mr.  and  Mrs.  Pig- 
gott ;  says  she  did,  and  that  they  lived  at  a 
place  called  Tyntern  ;  says,  my  lonl's  chariot 
often  came  to  deponent's  house,  but  knows  of 
DO  other  road  from  deponent's  house  to  Duo* 
maine  thao  the  road  over  the  bridge. 

Mrs.  Catharine  Lambert  sworn. 

Says,  she  knew  the  late  lord  Altham  and  his 
lady,  when  my  laily  came  to  Dunmaioe  in 
1713 ;  thai  deponent  oAen  carae  from  Hoss  to 


visit  her  ladyship,  and  her  ladyship  eontiaacd 
at  Dunmaine  for  about  three  years :  aaya,  fhm, 
never  oliserved  my  lady  to  be  with  child,  nor 
uver  heard,  nor  dues  de|ioneiit  believe^  that  aha 
ever  was  with  child,  or  had  a  child  while  aba 
lived  at  Duimiaine,  or  elsewhere,  and  deponaai 
was  very  iiitimaic  uiih,  and  frf^qiirntly  viaited 
her ;  that  deponent  was  at  \\  aterliirJ  at  tha 
time  of  tlie  queen's  death,  and  in  theCliristroaa 
1714,  and  de(»oiient  used  often  to  go  hack- 
wunls  ami  forwards  between  Hoss  ami  Water* 
ford,  de{M>ncut's  lather  living  at  WaterfonI,  and 
de|Minuit  having  lodgings  there.  Being  askad 
if  she  remembers  the  separation  of  my  lord  and 
l.i«ly  Aiiham  ;  sa3s,  she  did,  hut  never  heard 
Kii'  a  child,  nor  never  miw  a  child  at  Dimroaine 
iiuuse,  and  is  sure  thut  no  child  was  ever  shewn 
her  in  my  lady's  time ;  and  deponent  never 
was  there  after  the  separation  ;  says,  she  never 
lisitcd  my  lady  at  Uoks. 

[CrMs-examined.] 

Being  aske«l  if  she  knew  where  her  hot- 
band  Mr.  Lambert  was  in  the  year  1714  ;  sajBt 
he  was  on  Dublin  duty,  rememliers  that  he  was 
ordered  up  in  all  haste  to  proclaim  the  king. 
Being  asked  if  she  knows  Mr.  Mathias  Reillj  ; 
says,  she  has  known  him  for  many  years,  and 
that  he  is  an  agent  for  the  defendant.  lleing 
askeil  when  she  saw  him  kist ;  says,  she  seea 
hini  every  day,  and  has  seen  him  this  day. 
Being  asked  v\  here  she  lodges  at  present ;  says, 
she  has  lodged  and  dieted  with  Mr.  Reilly  these 
six  years  past,  and  pays  IG/.  a  year  for 
her  board  and  lodgings.  '  Being  asked  if  ahe 
does  not  live  with  her  husband  ;  says,  she  has 
livt'd  separate  from  him  these  16  years,  and 
has  a  separate  maintenance.  Being  asked 
whether  Ik  .-  husband  is  a  lit  man  to  be  believed 
upon  his  oath,  and  if  the  answer  which  he  put 
in  to  a  bill  exhibited  by  her  was  a  true  answer  ; 

[The  said  question  was  objected  to  by  tha 
detondaot's  counsel,  for  that  it  tended  to  make 
her  give  evidence  against  her  husband  ;  that  a 
man's  reputation  and  character  is  his  property , 
and  that  a  wife  in  no  case,  except  for  high 
treason,  or  for  some  other  wicked  attempt 
against  the  wife  herself,  can  be  evidence 
against  her  husband  ;*  that  it  was  an  in- 
snaringquestion,  because  as  Mrs.  Lambert  and 
her  husband  were  at  law  together,  her  anaweri 
if  it  should  prove  in  the  affirmative,  would  pre- 
judice her  right,  whereas  if  she  happeoMi  to 
give  a  bad  account  of  his  testimony,  she  would 
injure  her  husband,  which  the  law  would  not 
suffer,  much  less  compel,  her  to  do.  After 
some  debate,  the  Court  was  of  opinion  that  the 
wife  might  be  examined  as  to  thcj  character  of 
her  husband,  but  not  as  to  his  liberty  or  pro- 

*  As  to  this,  see  Peake's  Law  of  Evidence, 
cb.  3,  s.  4.  In  Scotland,  upon  the  trial,  a.  d. 
1781,  of  James  Christie  for  murder,  the  Court 
of  Justiciary  permitted  his  wife  to  swear  that 
the  pannel  found  her  in  the  act  of  adultery  witk 
the  person  slain.    See  M'LauriDi  No.  9t, 


1977}  mid  Richard  Earl  nf  Aif^at 

perty;  but  Dm  eomiMl  fbr  the  {lUintiffwsTed 
the  qnfiliun.  And  K  brinit  about  Hj^t  o'clonk 
.  at  iii|;ht,  the  Coart  with  the  inuil  conwnt,  id 
writing  li^ed  by  the  putics  (aod  which  wu 
read  in  open  tornt)  atljouraed  to  oiue  o'clock 
oext  mornii^.] 

Friday,  Nuvttaber  18, 1743. 
The  Court  ba'ing  met  at  Dine  a'clock  ae* 
sonliog  to  adjnuTDntfat,  llie  Jury  were  caUed 
oier,  and  aoi wered  to  tlieir  aioiea,  and  then 
tiie  cauDsel  for  ibe  delendaDl  proceeded  ia  tbeir 
uarainatkiD  aa  Ibllow* ; 
Mn  Kerr  n 


A.  D.  1745. 


Cms 


tbeo 

Tiie  countet  fur  the  dereiidant  said,  That  as 
Mra.  GiiTiird  had  iiilierexaminalion  meiiuoBnl 
thai  laily  AllhiLin  was  >t  llie  aKiiizeii  ut'  Wex- 
ford H'lieD  Mri  Walsh  anil  Mr.  Maalersan  were 
tried,  tbejr  called  Hr.  Kerr  lo  aicertaiD  the 
timelhcMid  astizei  were  held, 

Mr.  Kerr  iajil,  Tbat  lord  chief  justice  Forater 
was  judgv  of  that  assize  ;  that  depDUtnt  was 
appoiuled  hii  clerk  afier  the  dealh  of  queeo 
Aaoe,  and  went  every  circuit  with  him  ihnt  he 
went  as  judfte ;  suyi,  he  reDiembert  the  trial 
of  Mr.  Walsh  and  Hr.  MastersOD  at  Wexford 
•nizes,  fureulistiag  meQ  for  foretgo  aerrica; 
lliatitiviuthespring  circuit  Id  1715. 
[C  roM-  examioed .  2 

Being'  nalEed,  if  he  remembers  any  woman 
there  that  he  knew  ;  aaya,  he  does  not.  Bein^ 
a^ed,  if  he  ramecaberi  any  ladiesof  dittinciioD 
there;  says,  he  does  not. — Says,  he  has  looked 
rntoa  nen-ipaper  published  by  Mr.  Pue,  called 
Pue*(  Occurrences,  whpreJD  the  circuit!  are 
printed,  lo  know  what  lime  those  assizes  were 
held,  and  he  found  ihe^  were  held  the  IGib  of 
April,  1TI5  ;  that  the  juilsfrs  went  to  Wexford 
«n  the  Saturday ;  and  mya,  my  lord  chief Jni- 
lice  ForsTer  attended  on  the  crown  side;  that 
the  first  town  they  went  to,  that  circnit,  was 
Nias,  where  Mr.  JusticeCootsalnn  the  rrown 
side.  BeiD^  ashed,  ifUe  moembers  a  clersy- 
DioD  to  be  tried  at  those  astizes ;  Mys,  he  does 
not  remember  any  lacfa. 

Sir.  TAo>najPaf/tier,jan.iwoni. 

Says,  he  was  aoiuainted  nitli  my  lord  and 
lady  Alihim  when  tliry  littd  at  Dunmaine ; 
that  deponent  waa  then  very  youw,  but  cannot 
lell  what  B^  he  was  of,  only  that  fie  went  theD 
to  school  in  Ross;  that  deponent's  father  and 
■inther  then  lived  at  the  Grest  Island,  three 
miles  from  Dunmaiu^. — i4ays,  he  was  fre- 
<|iicntly  between  his  father  and  lord  Altham's 
house ;  belieTet  he  wu  acquainted  with  my 
lord  when  ha  first  came  lo  Dunmaine,  and  be- 
tore  my  lady  Aliham  come,  and  used  lo 
bunt  with  my  lord)  aad  ho  luruished  dopo* 
nent  with  horvs ;  and  says,  bis  lordship 
hunted  freqoeMtlj, — Says,  be  doas  not  be- 
lieve it  was  reported  that  lady  Alilism  was 
wiih  child  ;  rcnmiben  my  lady  came 
there  k>iiis  lima  m  1713  ■  ><>tl  deponeot 


waa  frequently  there  nfler  b«r  ladyship  came, 
and  spent  more  of  hia  time  in  Dunmnine  whila 
my  lord  and  lady  lived  there  Iban  at  Itota ;  and 
says,  tbat  dnrin^aJI  (hat  time  deponent  neither 
beard  ur  hellev^  tbat  my  lady  was  wiih  child, 
and  is  cotiriuCBd  in  his  conscience  nhe  never 
had  a  child;  and  if  any  sucb  Ihinj;  had  been, 
he  thinks  he  should  Itaveknowu  it,  consideriog' 
bis  threat  iotjiitaey  and  couiinoance  in  tbc  b- 
mity.  Says,  tbal  four  or  tlve  d^ys  belbre  th« 
sepantion,  as  my  loni,  Mr.  Siitlon  (the  lur- 
eeon,)  Mr.  Taylor  (my  Innl's  receiver,)  and 
deponent  were  cunuug  honte  from  Burtowo, 
Dty  lord  told  deponenl  he  was  determined  lo 
pari  with  his  laaly  ;  and  upon  de|)onenl'i  ask- 
ing  him  his  roafions,  my  lord  replle<t,  I  find 
lord  An|;lesi.-a  will  not  be  in  friendsb:p  with  ma 
while  1  live  with  ihis  woman ;  and  since  I  ba*e 
no  child  by  her,  1  wiiJ  pari  with  her.  To  which 
deponent  wade  answer.  My  lord,  yon  may  do 
what  j'ou  please  ;  hut  I  would  not  part  with 
my  nife  to  please  aDy  body.  Believes,  that 
Taylor  and  Sutlon  had  laid  a  scheme  e^aiast 
deponenl,  and  brought  my  lord  into  it ;  li>r  de- 
ponent baving  a  ni((ht  or  two  before  intbrmed 
laj/  Uriy  Ibul  tbey  used  to  drink  my  lord's 
wme,  Ibey  heard  or  it,  and  were  delerminetl  la 
be  reven^  on  deponent ;  says,  that  on  the 
Sunday  morning  my  lord  canie  to  depuacnt'a 
bedside,  and  waked  bim,  and  deponent  remem- 
bers he  had  dreameil,  a  little  tiiae'  before,  that 
my  lord  had  put  nut  his  eye ;  and  my  lord  de- 
sired deponent  to  rise,  for  that  lie  was  coiug  iv  ' 
church ;  upon  which  deponent  oRVreU  lo  go 
along  with  bin  lordship,  bul  be  said,  deponent 
mn^l  alay  at  home  lo  keep  my  hdy  company  ; 
10  H'hicli  de|iuueiii  replied,  that  Taylor  and  Sut- 
ton were  ut  liome ;  bul  my  loni  said  Ibey  were 
nol  fit  company,  and  insisted  on  jJeponent's 
Rlaying ;  and  told  deponent,  that  as  he  was  lo 
hnnt  Ibe  next  mornmi;,  if  deponent  rid  bis 
horse  ifaat  day,  he  wonid  not  be  able  to  carry 
him,  and  Ibcreliire  desired  deponent  to  say  and 
breakfast  nilb  my  lady,  and  then  bis  lordship 
wentdownstairs.  Tfaatdeponeol  accord  i  nirly 
went  down  into  my  lady's  room,  where  he  had 
oflen  breakfasted  before.  That  deponent,  hav- 
ing been  some  time  with  my  lady,  heard  • 
noise,  and  presently  my  lord  came  into  tbo 
room  with  some  of  tbe  servanls,  and  hating  a 
drawn  sword  in  his  band  made  a  ibrust  at  de- 
ponent, and  one  Anthony  Dyer,  bis  servant, 
looktbeswnrd  outcf  hishand;  deponenl beinfr 
then  hurried  into  another'  room,  one  of  Ibe  ser- 
vants cut  a  piece  olTof  ileponcnl's  ear.  (And  de- 
ponent look  off  his  wig,  to  shew  in  what  man- 
ner his  ear  was  cut.)  That  (upon  the  oath  he 
hadlukeo)  he  never  alleinpted  the  virtue  of  lady 
Aliham  in  any  respect,  and  tbaishe  was  in- 
tirely  iimoceot  with  respect  to  him  ;  and  says, 
tlial  at  Ibe  time  he  received  that  as^fft  thero 
was  no  child  in  Ihc  room,  nor  did  depuueut 
ever  sec  any  child  in  the  house  j  says,  my  lady 
usually  breakfasted  in  bed. 

[There  being  such  contradiction  belween  this 
ttitncM'a  tesiimony  and  Joan  Laffan's,  who 
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tw«fe»  thit  at  thb  time  she  had  the  ehiM  io  her 
beii4,  aiMl  thai  he  ooiBlisd  Io  the  bkiod  of  Mr. 
Palliaer*8  «ar ;  and  it  betnff  apprehemM  that 
Joao  LqIGmi  had  aaid  that  toe  ear  was  cut  off ; 
whereas  it  appeared  it  was  aoC,  aad  that  onl  j  a 
pieee  of  it  was  cot  off:  the  Court  ordered  Joao 
Laffao  to  he  called,  and  that  the  respeetire  at* 
lomies  should  go  to  her  insMdialeljr,  for  fear 
of  her  beinir  tutered  previous  to  her  comiog  on 
the  ubie.] 

Mr.  Mhser  was  cootiooed  to  be  enmined 
till  she  appeared,  as  follows.  BeiiH|^  asked, 
what  servaots  were  in  the  house  at  this  time  ; 
says,  he  remeoibers  Antliooy  Oyer,  aad  Charles 
the  butler,  whose  siruame  deponent  does  not 
recollect,  and  remeoibers  Mrs.  Heath  and  Joao 
l^iaffan  there.  Beinn^  asked,  if  he  saw  any 
child  in  her  arms,  or  m  the  arms  of  any  other 
person  in  the  house ;  says,  he  nerer  saw  a 
child  in  Joan  Laffan's  arms,  or  in  ray  lady's 
sirms,  or  in  the  arms  of  any  ser? ant  of  the 
faoase.  That  Qcorffe  Sutton,  a  surgeon,  at- 
tended the  family  while  he  was  there ;  that  he 
was  a  gouty  man,  but  does  not  know  if  he  was 
reported  to  bleed  well.  Being  asked,  in  what 
station  Laffan  was  empkiyed,  and  what  hisopi- 
nioQ  of  her  is ;  says  she  used  to  wash  the  par- 
lour, and  takes  bei*  to  be  a  ?ile  woman ;  and  is 
sure  that  not  a  man  in  the  country  heard  that 
lady  Altliam  bad  a  child.  Being  asked,  what 
character  Mr.  Elms  bears;  says,  he  would 
venture  to  sfBrm  that  there  is  not  on«  gentle* 
man  in  the  cuuntry  that  would  give  Mr.  Elms 
a  bad  character.  Being  asked,  if  he  ever  beard 
that  Mr.  Elms  ran  away  with  the  public  money, 
of  which  he  was  appointed  collector;  says,  be 
never  heard  any  such  thing. 

[Cross-examined.] 

Being  asked,  whether,  when  my  lord  Al- 
tham  parted  from  my  lady,  there  was  any 
trieudship  between  him  and  the  late  lord  An* 
glesea ;  says,  he  knew  of  no  enmity  between 
them.  Says,  he  believes  lord  Altbam  called 
de|>oneut  out  of  bed  in  order  to  execute  his 
wished  purpose  against  my  lady,  his  Nutlship 
taking  it  for  granted,  that  when  he  was  gone 
from  the  house  deponent  would  go  into  my 
lady's  room  as  he  usually  did,  for  the  sake  of 
company,  and  then  upon  his  return  fimling  him 
there,  as  he  expected,  made  that  a  pretenee  for 
parting  with  her.  Says,  it  was  only  a  pretence, 
tor  that  for  the  most  part  ileponent  used  to 
breakfast  with  her  ladyship  by  my  lord's  own 
directions. 

[Joan  Laffan  being  come  upon  the  table,  a 
complaint  was  made  by  the  defendant's  agent, 
tliat  Mr.  Annesley's  servant  ^\as  found  speak- 
ing to  her,  whereupon  the  said  servant  was  or- 
dered to  be  sworn,  and  called  upon  to  declare 
what  he  had  said  to  her.  Being  accordingly 
sworn,  he  only  said,  that  be  told  her,  she  was 
sent  for  by  the  Court,  and  that  young  Palliier 
was  then  examining,  and  that  she  answered,  I 
don't  care ;  if  1  go,  they'll  get  nothing  by  it.] 

Joan  LaffiMi  being  durected  by  the  Court  Io  re> 


peat  the  aooomit  abe  had  before  given  ef  the  an» 
paraliMi,  and  the  ocoasioo  ef  it,  aaya,  thai  Mr. 
Palliwr  behaved  very  ill  te  the  servants ;  thai  b» 


put  soose  horae^iallap  into  aone  of  their  diiDk, 
and  uaed  to  tell  my  lady  liea  of  then  ;  for 
which  reaaon  he  was  so  little  legardad  by 
them  that  he  was  forced  to  wash  his  own  stock* 
ings ;  that  my  lord  laid  a  plot  against  him  with 
some  of  the  servants,  and  made  Anthony  Dyer 
and  the  other  servants  take  an  oath  of  aecreey  ; 
that  on  the  Sunday  morning  there  waa  a  w» 
ordered  in  mv  lady's  room,  and  my  loed  pre- 
tended to  my  lady  that  be  was  ebhoed  to  faool 
to  dinner;  that  Mr.  PeHiaer  breakfosted  wMi 
my  lord,  and  they  had  a  bottle  of  mulled  win* 
for  breaikfost ;  that  aa  soon  as  my  ford  was 
gone  out,  Mr.  Palliser  went  into  my  lady^ 
room,  and  the  pfot  having  been  laid  beibre,  % 
signal  was  made  which  brou^t  my  ford  hack ; 
that  my  lord  run  up  with  his  sword,  and  bad 
him  breoffbt  oat  of  the  room,  and  the  groom 
came  to  Palliser  and  said  to  him,  la  this  th« 
way  yon  keep  my  lady  companyf  And  took 
out  a  case*kuife  in  order  to  cot  his  noee,  but  he 
was  ordered  only  to  cut  his  ear.  That  dcno- 
nent  waa  atanding  by  in  the  room,  and  aba  bad 
the  child  in  her  hand,  and  be  shewed  her  the 
blood  out  of  Palliser's  ear ;  says,  it  waa  «be  soft 
part  of  the  ear  that  waa  cut ;  aad  the  child 
Dointed  at  tlie  bfood  that  came  out  of  the  ear. 
Saya,  that  Palliser  was  found  In  the  room 
with  my  lord's  silk  night*cap  on  his  head,  hot 
had  bis  hat  and  wig  on  at  breakfost.  Says, 
that  when  her  ladyship  breakfosted  in  her  room 
deponent  attended  bar ;  but  when  ahe  break* 
foMedin  the  parlour  some  of  the  other  servanta 
did.  Says,  that  no  man  waa  ever  admitted  iuto 
her  bed>  room  to  breakfost  Being  aaked,  wliat 
time  she  came  into  the  service,  and  hew  old 
the  child  was  at  that  time;  saya,  she  lived 
with  colonel  Dean  when  king  George  name  to 
the  crown,  and  that  she  came  into  my  lord's 
service  in  1715,  and  that  the  ehiki  waa  then 
about  three  months  old,  and  baa  seen  Mr.  1^1* 
liaer  often  play  with  him. 

Mr.  Palliser  being  asked,  if  he  ssw  a  obfld 
in  her  arms;  says,  he  did  not.  But  Joan 
Laffan  swore  he  did.  And  she  forther  aaid,  it 
was  about  harvest  time  that  she  came  into  my 
lord's  service. 

[The  Court  said,  that  Laffan  bad  sworn  no- 
thing contrary  to  her  former  testimony ;  that 
she  had  only  explained  what  she  meant  by  the 
ear's  being  cut  m  her  first  examination ;  hot 
declared  their  surprise  at  the  contiadiction  ef 
the  evidence  on  both  sides.] 

Mr.  Palliser  continued  to  be  cross-examined. 

Bemg  anked,  if  be  believed  my  ford  would 
have  run  him  through  if  he  had  not  been  pre* 
vented ;  says,  perhaps  he  might  have  wounded 
him,  for  he  directed  the  sword  to  depenent'a 
person.  Being  asked,  if  he  ever  saw  Joan 
Laffan  attend  my  lady  at  breakfast ;  says,  ho 
never  did ;  that  it  was  Mrs.  Heath,  who  alwaya 
attended  her;  for  that  my  bMly  wai  a  proud 
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womiDy  and  did  not  lofe  to  hare  low  aer- 
Tants  about  her.  Being  atked,  if  be  ever 
bceakfasleil  below  stairs  £.'tore  with  my  lady ; 
says,  lie  did,  and  was  frequeDtlv  desired  by  my 
lord  so  to  do.  Says,  he  breakfasted  with  my 
lady  several  times  the  very  week  t>efore  the  se- 
paration, and  my  Ion!  knew  it.  Beini;  asked  if 
tie  did  not  tell  my  lady  of  my  lord's  inclination 
to  part  with  her,  considering  how  intimate  de- 
ponent was  witli  her;  says,  be  never  did.  BQing 
asked  if  my  lord  ever  applied  to  deponent  to 
make  up  tne  difference  between  them ;  says, 
he  never  did.  Deicgf  avked  how  many  days 
it  was  before  paninaf  that  he  had  that  conversa- 
tion with  my  lord ;  says,  about  four  or  five 
days,  but  does  not  remember  what  day; 
says,  that  TayltH:  and  Sutton  rode  before  my 
lord  at  the  time  of  the  conversation,  and 
bis  lordship  seemed  melancholy.  Being  asked 
if  my  lonl  ever  talked  to  him  before  that  time 
about  that  affair ;  aays,  he  never  did.  Being 
asked  where  be  breakfasted  that  rooming; 
aays.f  in  Sots-h(de,  and  that  Taylor  and  Sutton 
breakfasted  with  tbam.  Being  asked  what  the 
brenklast  was;  says,  he  believes  there  was 
mulled  wine  for  breakfast,  as  the  woman 
(Lalimn)  said;  Sa\s,  he  generally .urcd  every 
hunting- match  to' call  my  lord.  Being  asked 
what  can  he  wore  the  morning  of  the  separa- 
tion, ano  if  it  was  a  silk  cap;  siy^s,  he  does  not 
know  what  cap  he  wore,  or  if  he  ckanged  caps, 
but  believes  it  was  not  a  silk  cap  he  wore. 
Being  asked  who  used  to  take  care  of  the 
linen  ;  believed  it  might  he  Joan  Laffan.  Being 
asked  where  my  lord  used  to  dress ;  says, 
below  stairs;  says,  he  knows  nothing  of  a  silk 
uight-cap,  nor  what  night-cap  my  lord  wo^e; 
knows  not  the  laundry- maid;  but  believes 
Joan  Lafian  assisted  her.  Says,  Taylor  and 
Sutton  used  to  drink  late,  but  my  lord  did  nut. 
Says,  that  he  often  breakfasted  with  my  lady 
when  my  lord  was  not  with  her.  Says,  my 
lady  generally  was  in  bed  with  nothing' on  but 
a  loose  gown  or  wrapper ;  but  the  maid  was 
generally  backward  and  forward  in  the  room, 
and  knows  not  but  it  was  by  directions  of  my 
lord.  Being  asked  again  wtiat  sort  of  cap  he 
wore  that  morning;  says,  he.  is  not  certain, 
but  believes  it  was  a  linen  cap,  but  is  positive 
there  was  no  child  there.  Being  asked  if  he 
knew  one  Mr.  Briscoe,  or  his  daughters ;  says, 
be  does  not,  but  remembers  to  have  h«ird  of 
one  miss  Briscoe.  Being  asked  what  steps  he 
took  to  resent  the  usage  he  had  met  witli  from 
my  lord  Altham ;  says,  he  sent  him  a  challenge 
the  next  morning,  and  posted  bis  lordship  for 
not  meeting  him  ;  and  that  his  father  likewise 
challenged  my  lord  to  fight  him,  if  his  lordship 
thought  deponent  too  young  an  antagonist. 
Says,  my  lord  went  out  of  the  country  soon 
aAer,  and  deponent  pursued  him  out  of  town 
with  pistols.  Being  asked  what  time  my  lord 
left  the  country ;  says,  be  does  not  know,  but 
thinks  he  leA  it  in  1717.  Being  askeil  whether 
be  did  not  reoeive  several  blows  the  morning  of 
the  separation ;  says,  be  did,  and  fell  down  and 
waa  stunned  with  the  blows,  Savs,  it  was 
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Anthony  Dyer  that  took  the  sword  out  of  my 
lorH'a  hands.  Being  asked  whether  he  ev^ 
saw  Mr.  Pigottof  Tintem  at  Duomaine;  says, 
be  never  did  to  his  kuow  ledge,  but  remembers 
to  have  seen  him  at  his  father's  house.  Says, 
that  when  my  lord  came  up  to  deponent  that 
morning,  he  told  denoueut  he  was  going  td 
Totnam  Green,  biittnat  deponent  should  not 
go  with  him.  Being  asked  how  he  came  to 
tell  my  lord,  that  there  was  Taylor  and  Sutton 
at  home  to  keep  my  lady  company  ;  says,  that 
Taylor  and  Sutton  used  to  dme  with  my  lady, 
and  that  Taylor  was  a  kind  of  receiver.  Says, 
the  occasion  of  his  going  into  his  lady's  room 
that  morning,  was  to  carry  her  a  lap-dog  ahe 
was  fond  of,  and  swears  he  did  not  go  with  any 
criminal  intent. 

Thomas  Ralph  sworn  to  the  Voire  Dire,  and 
then  in  chief. 

Says,  that  he  was  very  well  acquainted  with 
my  lord  and  lady  Altham ;  that  he  knew  my  lord 
first  in  England,  before  he  came  to  Ireland ; 
that  my  lord  came  to  Ireland  before  my  lady, 
tliat  they  came  to  Dunmaine  a  little* before 
Christmas  1713,  and  deponent  was  in  the  ser- 
vice before  that  time  as  butler,  and  continued 
there  till  the  latter  end  of  1715,  and  was  about 
a  year  and  a  half  servant  there.  Says,  he 
never  heard  that  my  lady  was  with  child ;  that 
deponent  waited  upon  her  twice  a-day,  at 
dinner  and  supper,  and  never  saw  a  child  at 
Dunmaine,  nor  ever  saw  any  signs  of  my 
lady  being  with  child,  nor  ever  heard  auy  dis- 
course like  it,  but  has  heard  both  my  lord  and 
lafly  wish  they  had  a  child.  Being  called  upon 
to  name  those  who  were  servants  with  my  lord 
in  deponent's  time ;  says,  there  was  John 
Weeden,  the  coachman,  Burk,  the  postillion, 
Michael  Forster,  the  cook,  one  Arthur,  the 
gardener,  Martin,  the  smith,  one  Anthony 
Dyer  my  lord's  gentleman,  who  used  to  attend 
my  lord  except  of  huntuig  days ;  that  there  was 
Smutty,  the  dog- boy,  but  he  waa  very  ugly  ; 
one  Joan  Landy,  the  kitchen  wench,  little  black 
Nell,  a  weeding  wench  under  Arthur  the 
gardener,  one  Mary  Hays,  dairy  maid,  and  my 
lady  sent  over  one  Mrs.  Settright  to  be  house* 
keeper;  that  there  hkewise  was  one  Mary 
Waters,  chamber-maid,  and  Betty  Doyle,  a 
laundry  maid,  and  Mrs.  Heath,  my  lady's  wo- 
man; that  after  Mary  Watera  went  away, 
Nelly  Thomas  came  in  her  place,  and  she  used 
to  carry  the  tea-kettle  to  my  lady's  chamber. 
Being  asked  if  he  is  sure  he  would  remember 
Betty  Doyle;  says,  he  is  sure  he  should  re* 
member  ner.  Being  asked  if  he  ever  knew 
one  Joan  Laffan  to  live  in  the  service ;  says, 
he  never  did ;  but  says,  he  lefi  my  lord's  ser- 
vice in  1715,  between  Miohaelmas  and  Christ- 
mas. Bein^  asked  if  there  were  any  new  ser- 
vants came  mto  the  family  while  deponent  waa 
there;  says,  that  when  Waters  went,  Ndly 
Thomas  came  in  her  place,  but  remembers  no 
other  servant's  coming  there.  Beine  asked  if 
he  knows  any  thing  abont  Joan  Tiandy ;  tays, 
Joan  tdmdy  was  turned  away  for  being  with 
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child,  and  after  her  leaving  Dunmaine  home, 
•be  went  to  a  cottaffe,  or  hut  of  her  father's  at 
the  aheep  walk,  ana  there  the  waa  hrought  to 
bed;  that  it  waa  about  a  furlong  and  a  half 
from  Dunndaine  house.    Savs,  lie  came  to 
England  from  the  service,  and  rode  in  the  third 
troop  of  guards.    Says,  that  in  two  or  three 
days  after  Joan  Landy  was  brought  to  bed,  de- 
ponent went  to  the  house  where  she  was,  be- 
cause it  was  reported  my  lord  Altham  was  the 
ftther  of  her  child,  and  deponent  took  the  child 
in  his  arms,  to  see  if  he  could  find  out  who  it 
was  like,  and  asked  her  who  she  laid  it  to,  upon 
which  she  said,  to  my  lord ;  deponent  told  ner 
ahe  was  in  the  right  of  it,  for  that  nobody  waa 
better  able  to  maintain  it ;  and  says,  the  reason 
of  his  looking  so  at  the  child  to  find  who  he 
was  like,  was,  that  he  knew  others  had  lain  with 
the  child's  mother.    Says,  be  has  seen  the 
child  after  this  fifty  times,  and  used  to  give  it 
broken  victuals.    Being  asked  what  kind  of 
hut  it  was  that  Joan  Landy  lived  in  ;  says,  it 
was  a  little  hut,  and  she  lay  where  her  father, 
mother,  and  brother,  on  aome  straw,  all  toge- 
ther, and  there  were  stakes  drove  into  the 
ground  to  keep  the  straw  up ;  that  it  was  all 
one  room,  and  there  was  a  fiio- place  on  the 
left-hand,  but  cannot  tell  if  there  was  a  chimney 
in  it.      ^ys,  there  was  do  partition,  but  a 
hurdle  fixed  to  the  ground  to  keep  up  the 
straw ;  and  as  long  as  deponent  lived  at  Dun- 
maine, the  chikl  lived  there  with  his  mother. 
Says,  the  hurdle  was  about  four  or  five  foot 
high.    Says,   that  when   he  came  into  the 
room,  he  had  a  full  view  of  the  house,  and  th^ 
there  was  no  window  to  it,  and  neither  chairs 
nor  tables.     Says,  the  cabbin  was  in  the  same 
condition  when  deponent  first  went  there,  as  it 
was  when  deponent  left  Ireland,  and  is  sure 
there  was  no  alteration  made  in  it,  for  if  there 
had,  de|K>neRt  should  have  seen   it.     Being 
asked  how  the  child  was  dressed  ;  says,  he 
was  dressed  in  a  blanket;  that  deponent  never 
saw  the  child  at  Dunmaine  house,  for  it  waa 
never  suffered  to    come  there.      That  lady 
Altham  had  forbid  Joan  Landy  to  come  near 
the  hou9e,  as  he  supposes,  because  of  the  re- 
port of  its  being  my  lord's  child.     Being  asked 
if  lady  Altham  ever  went  to  Landy 's  cabbin 
or  hut ;  says,  she  never  did,  for  that  she  was 
too  prood  to  go  to  such  a  poor  place.    Being 
asked  who  built  the  said  cabbin ;  says,  it  was 
batlt  by  one  Shea,  a  year  before  the  child  was 
born.      Being  asked  when  it  was  deponent 
came  to  Donmaine;  says,  he  came  to  Dun- 
maine aometime  in  1711.     Being  asked  if  there 
was  a  road  from  Dunmaine  house  to  Landy's 
cabbin  ;  says  there  was  a  coach-road  down  the 
avenue.     Being  asked  if  the  said  coach -road 
was  made  on  purpose  to  go  from  Dunmaine 
house  to  the  cabbin ;  says,  the  coach  road  was 
made  a  year  before  the  cabbin  was  built,  on 
purpose  to  go  to  church,  to  the  mill,  to  Mr. 
Palliser's,    and    Mr.  Giffard's,  and  deponent 
overlooked  the  making  of  part  of  the  road. 
That  Mr.  Gifiard  visited  my  lord  before  my 
iftdjr  came  to  Dunmaine.  That  Mr.  M'Kercher 
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came  to  deponent,  to  his  botiae,  in  Mary  le  Bon 
in  England,  and  sent  a  dinner  there,  and  in- 
vited deponent  to  dine  with  him,  and  asked  him 
several  questknis,  whether  ladv  Altham  had  a 
child,  and  what  servants  were  m  the  house  ia 
deponent's   time,  and   asked  deponent  if  he 
would  accept  of  a  lieutenaucv :  aay  a,  there  were 
two  gentlemen  with  Mr.  M'Kercher,  one  of 
whom   they  called   ahr   Thomas;   that   Mr. 
M'Kercher  came  there  a  aecond  tioie,  aii4 
asked  deponent  if  he  had  aaid  any  tiling  to  him 
about  a  heutenancy  ;  and  deponent  named  the 
persona,  who,  be  said,  were  m  company  wheD 
Mr.  M'Kercher  came  there  the  second  time, 
Being  asked  what  business  he  follows ;  says, 
beia  a  ^rdener  and  victualler,  and  lets  out 
part  of  his  garden  to  some  gentlemen  for  plea* 
aure  to  plant  flowers.    Being  asked  if  he  re* 
members  lord  and  lady  Altham  going  to  We]t-> 
ford  assizes  at  any  time ;  says,  my  lord  and 
lady,  Mrs.  Gifiard,  Mrs.  Heath  and  deponeot 
went  there ;  that  Anthony  Dyer  was  not  there, 
(because  he  was  sick ;)  that  it  was  at  the  Spring 
assizes  in  1714,  or  1715,  when  the  Pretender's 
men  were  tried ;    that  it  was  so  remarkable 
a  thing,  that  he  remembers  it  perfectly  welh 
Say  a,  Mrs.  Heath  rode  sipgle,  and  so  did  de* 
ponent,  and  Mrs.  Giffard  went  with  my  lad^ 
m  the  coach.    Being  asked,  how  he  came  to 
leave  my  lord's  service;   aaya,  that  havio|; 
aome  disputes  with  the  gardener,  about  turnings 
water  into  the  garden,  deponent  beat  him; 
upon  which  he  went  to  Dublin,  (where  roj 
lord  then  was)  and  complained  to  him,  and  my 
lord  sent  a  letter  to  Dunmaine,  threatening  to 
send  deponent  to  Wexford  gaol,  and  there* 
upon  deponent  quitted  the  service,  and  went  te 
iSngtand;  says,  my  lord  went  to  Dublin  in 
May,  1715,  and  that  my  lord  and  lady  were  ia 
Dublin  when  the  queen  died.    Beiuff  aske<!, 
what  time  of  the  year  it  was  he  beat  the 
gardener ;  says,  about  Michaelmas ;  that  the 
lord  and  lady  were  in  Dublin  before  the  beating 
but  deponent  did  not  stay  for  their  coming  down. 
Being  asked,  who  christened   Joan  Landy ^s 
child  ;  says,  he  has  heard  lie  was  christened  by 
one  Downs  a  priest,  ata  village  called  Nash,  and 
that  he  was  called  James.    Being  asked,  how 
soon  after  his  birth  he  was  christened ;  says,  he 
cannot  tell,    for   deponent    was  not    at    the 
christening ;  but  the  child  was  always  called 
James,  and  deponent  never  heard  him  called 
by  any  other  name. 

[Cross-examined.] 

Being  asked  when  it  was  he  went  into  the 
army  ;  says,  immediately  afier  deponent  went 
to  England,  and  deponent  was  encamped  in 
Hyde-Park.  Being  asked  when  he  went  info 
my  lord's  service ;  says,  in  17  i  1,  or  1713,  and 
continued  there  for  a  year  and  a  half  after  my 
lady  came  to  Dunmaine.  Being  asked,  if  the 
child  was  reputed  to  be  his,  as  he  was  so  cu- 
rious to  know  who  he  was  like ;  says,  it  ueves 
was,  but  believes  it  was  the  present  earl  of 
Anglesea's,  and  that  lord  Altham  knew  it  waa 
only  fathered  on  him.  •  [The  Court  obstrfid 
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tbat  this  dirt  would  do  the  defeodant's  ctote 
no  service.]  Being  uked  if  there  was  not  a 
coach* road  made  to  the  hoose  where  the  child 
was  ;  says,  the  coach -road  led  to  Mr.  Palliser's 
aod  Mr.  Giffard's.  Being  asked  if  Mrs.  Gif- 
lard  used  to  come  by  that  house  to  Duamaine ; 
says,  she  most  constautly  came  by  that  house, 
and  that  it  was  her  nearest  road,  and  that  she 
never  came  round  by  the  bridge;  and  says, 
that  that  same  road  was  the  shortest  way  to 
Mr.  Palliser^s,  and  the  usual  road ;  says,  the 
bridge  ffoing  to  Ross  was  built  before  deponent 
went  tnere ;  says,  Mrs.  Bn^coe  and  her 
daughter  did  not  come  to  Dnnmaine  with  my 
lady,  but  some  time  aAer.  Being  asked  how 
many  horses  there  were  to  the  chariot  in 
which  my  lady  went,  to  Wexford  assizes ; 
savs,  there  were  six  horses.  Being  asked 
what  coloured  horse  deponent  rid ;  savs,  it 
was  a  bay- horse.  Being  asked,  if  he  knew 
one  Redmonds ;  says,  he  did  not.  Being 
asked,  what  coloured  horse  my  lord  rid  ;  says. 
It  was  a  brown  horse.  Being  asked,  if  be  went 
into  the  court-house  at  the  assizes ;  says,  he 
did  not.  Being  asked,  what  da^  of  the  week 
the  assizes  were  held  at  Wexford;  says,  be 
<»unot  tell  the  day  of  the  week  or  month ;  but 
that  he  staid  there  two  or  three  days.  Being 
asked,  where  mv  k>rd  and  lady  lodged ;  sayk, 
be  cannot  tell  where  they  lodged ;  that  he  was 
not  at  their  lodging  all  the  time  of  the  assizes, 
but  himself  lodged  at  the  post-office.  Bang 
asked,  if  my  lord  and  lady  were  in  mourning ; 
says,  he  cannot  tell.  Beinff  asked,  if  he  wore 
a  livery  ;  says,  he  never  did.  Being  asked, 
where  he  landed  when  he  went  to  England; 
says,  at  Bristol.  Being  asked,  what  secvants 
went  with  my  lord  to  Wexford ;  says,  the  run- 
ning footman,  Edward  M*Cormuck,  the  coach- 
man, the  postillion^  and  my  lord's  gentleman 
being  sick  at  Dunmaine,  deponent  went  in 
bis  place.  Bein^  asked,  if  he  did  not  attend 
mv  lord  during  his  stay  at  Wexford  ;  says,  he 
did  not.  Being  asked,  if  he  ever  saw  the  8paw 
Wells  near  Wexford ;  says,  be  never  did,  but 
has  heard  of  them ;  says,  my  lady  was  ill  for 
about  a  fortnight,  while  deponent  was  in  the 
service,  and  did  not  keep  ber  reom  above  a  day 
or  two ;  says,  be  was  my  lord's  clerk,*  and  his 
business  at  Wexford  was  to  carry  examinations 
from  him  to  the  clerk  of  the  peace ;  but  does 
not  know  where  he  lived.  Being  asked,  how 
he  came  into  my  lord's  service ;  says,  he  had 
lived  about  three  years  a  boose-keeper  in 
Chelsea,  and  lord  Altham  owing  him  some 
money,  he  came  over  here  to  seek  for  it 
Being  asked,  what  agreement  he  made  with 
my  lord  when  he  came  into  the  servi9e ;  says, 
be  made  no  affreement,  but  my  lord  told  him, 
that  if  he  would  live  with  him,  as  his  butler,  he 
aboold  be  paid  ;  says,  my  lord  bad  little  to  pay 
out  of,  and  therefore  deponent  never  demanded 
any  wages;  says,  my  lord  owed  him  near 
twenty  pounds.  Being  asked,  if  rov  lord  used 
$0  hunt ;  says,  he  hunted  often,  that  he  bad 
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six  or  seven  horses  for  his  owu  riding.  Being 
asked,  what  coloured  horse  my  lord  used  to 
ride  a  hunting ;  says,  he  had  a  black  mare, 
which  he  used  to  ride.  Being  asked,  it* 
Anthony  Dyer  used  to  ffo  a  hunting  with  roj 
lord ;  sm,  he  did,  that  he  used  lo  ride  a  horse 
called  Forrest,  and  sometimes  my  lord  used  to 
ride  the  brown  g^elding,  because  it  was  the 
better  horse.  Beinff  aaked  his  age ;  savs,  he 
is  sixty  years  next  July :  that  my  lord  came 
first  nom  Wexford  to  Dunmaine,  and  after- 
wards went  to  Dublin,  but  deponent  never 
travelled  with  him  to  Dublin  :  says,  be  does 
not  remember  Charies  Meagher  to  be  a  servant 
with  my  lord.  Bemg  ask^,  if  he  ever  toki 
any  1)ody  that  the  Pretender's  men  were  tried 
at  the  assizes  at  Wexford  ;  says,  he  has  spoke 
of  it  many  times.  Being  asked,  on  what 
occasion  be  mentioned  it;  says,  he  told  it  to 
his  comrades  by  way  of  conversation.  Being 
asked,  if  he  told  it  to  my  lord  Anglesea ;  says, 
he  does  not  remember  that  he  ever  did.  Being 
asked,  if  he  ever  told  it  to  BIr.  Jans,  or  Mr. 
Burroughs;  says,  be  cannot  remember  that 
he  did,  or  to  any  of  my  lord's  managera* 
Being  asked,  how  many  came  over  with  depo- 
nent on  ship-board ;  says,  he  believes  about, 
forty.  Being  asked,  if  he  tokl  it  to  any  of 
them  ;  savs,  he  does  not  know  of  any  of  tnem 
that  he  told  it  to.  Being  asked,  when  it  was 
he  last  saw  Mrs.  Gifiard,  and  if  he  had  anj 
discourse  with  her  about  that  affair;  says,  he 
saw  her  yesterday,  'but  had  no  discourse  with 
her;  nor  does  he  know  what  she  has  been 
examined  to. 

Owen  Cavanagh  sworn  to  the  Voire  Dire,  and 

then  in  chief. 

Says,  the  defendant  owed  him  13/.  15s, 
which  was  lately  paid  him  by  Mr.  Derinsay  ; 
says,  he  served  lord  Altham  in  Dublin,  and 
afterwards  at  Dunmaine,  and  was  in  his  service 
before  and  afler  my  lady  came  there ;  saya, 
that  having  been  at  his  father's  afVer  a  fit  of 
sickness,  he  went  to  lord  Altham  to  ask  for  hia 
waees,  when  my  lord  prevailed  on  him  to  hire 
again ;  that  some  time  after  he  fell  out  with 
the  cook,  and  my  lord  threatened  to  send  depo- 
nent to  Wexford  gaol,  and  thereupon  deponent 
parted  with  him.  Being  asked,  if  he  waa 
servant  to  his  lordship  after  the  separation; 
says,  he  was  not.  Being  asked,  how  k>off  be 
continued  in  the  service  after  my  lord  and  lady 
came  to  Dunmaine ;  says,  about  a  year. 
Being  asked,  if  he  remembers  the  death  of 
king  George  the  .First ;  says,  he  remembers 
being  in  mourning  for  him,  and  deponent  waa 
then  a  house-keeper  in  Thomas-street.  Being 
asked,  if  he  remembers  sir  Coustaotine  Phippa 
in  the  government ;  says,  he  does  not,  nor  can 
tell  where  deponent  was  at  the  time  of  Uueen 
Anne's  death,  but  believes  h^was  in  service  at 
Duumaine ;  says,  he  was  in  Dublin  when  my 
lord  received  my  lady  at  Mrs.  Briscoe's., 
Bein^  asked,  if  he  contmued  in  the  service  tiU 
the  ume  they  returned  to  Dublin  from  Dun* 
maiae;  says,  he  does  not  remember  that  ho. 


1887] 


1 7  GEORGE  II.     T7  ial  in  Ejectment  between  J.  Anttedey^  esq.    [  1S88 


did.  Bclnfi^  asked,  if  he  erer  heard  of  nay  lidy 
AlUiam's  Using  with  child,  or  that  ihe  ba«l  a 
child  ;  tavi,  he  never  did,  till  the  late  nraiour. 
Being  asked,  who  were  the  senrants  in  his 
time  ;  says,  he  rememberH  my  lord  had  a  big 
fat  steward  (one  Taylor)  and  bad  a  oook  that 
used  to  drink  and  aing.  Being  asked,  who 
was  the  butler ;  says,  one  Rolph,  and  my  lord 
had  a  page  (one  Anthony  Dwver,)  and  one 
Mrs.  Heath  was  my  lady^  maid  ;  remembers 
Joan  Landy,  a  chair- woman.  Bmng  asked,  if 
she  washed  the  dishes ;  says,  be  cannot  tell ; 
says,  she  had  a  big  belly,  and  was  supposed  to 
be  with  child  ;  and  after  my  lady  came  down, 
some  busy  body  (as  deponent  beiieres)  told  her 
ladyship  she  was  with  child  by  my  lord,  and 
tbereu{KHi  she  was  tumM  off:  Says,  he  saw 
ber  afterwards,  when  he  used  to  air  the  horses, 
and  saw  a  child  with  her  who  was  called 
James,  and  deponent  belieres  it  was  the  child 
he  saw  her  big  of.  Being  asked,  if  he  ever 
was  in  the  house  she  liTed  in ;  says,  he  has 
been  within  side  of  it,  that  it  was  a  cabbin 
built  near  the  sheep-walk,  and  James  Landy, 
ber  father,  was  the  shepherd.  Being  asked, 
what  rooms  there  were  in  the  said  house; 
•ays,  he  believes  there  was  no  room  but  one, 
and  there  were  two  straw-beds  in  it,  and  depo- 
nent remembers  the  building  of  it.  Being 
asked,  if  he  believes  the  lady  Altham  would 
hate  been  ^lad  to  have  had  a  sou  and  heir ; 
says,  be  believes  she  would  to  disappoint  the 
present  Earl,  who  was  always  quarrelling 
with  ber.  Being  asked,  if  he  believes  that  if 
lady  Altham  had  had  a  child  (while  deponent 
was  there)  he  should  have  known  it ;  says,  he 
believes  he  should;  says,  he  saw  a  child  at 
Inchicure,  but  cannot  tell  whether  it  was  the 
same  child  be  saw  with  Joan  Landy  ;  says,  lie 
asked  my  lord  why  he  did  not  send  that  chiM 
to  a  trade,  and  that  his  lordship  answered,  that 
be  was  a  great  idler,  and  he  could  get  no  good 
of  him.  Being  askq|l,  if  he  knows  of  any 
child's  being  at  Kinnay  ;  says,  he  does  not. 

[Cross-examined.] 

BeinjT  asked,  when  he  was  married ;  says, 
in  1719 ;  that  he  shewed  the  certificate  of  his 
marriage  lately  to  his  wife ;  says,  there  was 
great  rejoicing  among  the  servants,  when  lord 
and  lady  Altham  were  reconciled  at  captain 
Briscoe's. 

Anthony  Duyer  sworn  to  the  Voire  Dire  and 

then  in  chief. 

Says,  he  waited  on  lord  Altham  5  or  6  years, 
and  his  lordship  lived  at  Dunmaine  when  de- 
ponent came  to  him  ;  can't  tell  when  my  lady 
came  to  Dunmaine,  but  deponent  was  in  my 
lord's  service  before  her  coming,  and  alter  her 
going  away.  B^ing  asked,  if  he  is  sure  he 
was  at  Duoraaine  when  my  lady  came  there; 
says,  he  is  sure  he  wasj  and  that  he  lived  there 
2  or  3  years  af\er  her  leaving' Donmaine,  and 
was  in  the  service  when  she  parted  from  my 
lord;  savs,  he  attended  my  lord  when  he 
eame  to  DuUiDi  and  never  wu  abient  from  his 


lordship  above  a  fortnight  at  moat.  Bew 
asked,  if  he  ever  knew  my  lady  was  whb  chiMy 
or  had  a  child ;  says,  he  never  did,  IHI  wichitt 
Uiis  year.  Being  asked,  if  he  remembers  Hm 
names  of  any  of  the  servants ;  says,  he  ra« 
members  the  names  of  some  of  them  :  Jalm 
Wheedon  was  coachman,  Mrs.  Heath  was  waj 
lady's  woman,  and  Joan  Landy  was  kkchiB- 
maid  under  the  cook,  and  continued  there  ftr 
two  months,  till  she  was  turned  away;  tlmt 
she  was  with  child  when  my  huly  oane  le 
Dunmaine,  and  it  being  repotted  that  the  wee 
«iith  child  by  my  lord,  she  was  turned  oot  of 
the  house,  and  went  lo  her  father's,  who  Ibed 
in  a  cabbin  near  the  lands ;  and  deponent  ae«r 
the  child  in  about  a  fortnight  after  her  delivery, 
and  the  child  she  was  ddivered  of  was  celled 
James  Landy ;  and  her  father  lived  in  that 
cabbin  after  the  child  was  bom.  Berajf  aaked, 
what  sort  of  a  cabbm  it  was ;  says,  it  wee  e 
very  poor  one ;  that  it  was  all  one  rooni,  end 
no  glass  window  in  it ;  that  there  was  a  hush 
which  was  pulled  in  and  ont,  instead  of  a  door  ; 
that  there  were  stakes  drove  in  the  groend  m 
the  cabbin,  and  straw  beds.  Says,  he  went  on 
purpose  to  see  the  child,  and  that  it  was  dad 
m  a  poor  habit.  Says,  he  never  saw  lady 
Altham  have  a  child  or  handle  a  child ;  but 
Joan  Landy  used  to  come  by  steahh  the  back- 
way  to  the  stables  and  bring  her  child  in  order 
to  get  some  subsistence  from  the  butler.  She 
used  to  say,  she  was  always  afraid,  because  of 
her  having  fathered  the  child  on  my  lord. 
Says,  he  lived  with  my  lord  Altham  afler  the 
separation,  and  parted^ from  him  in  DabKn. 
Says,  he  came  to  Dublin  the  first  parliament 
ai\rr  my  lord  and  lady  parted.  Says,  Joan 
Lalfan  was  a  sen  ant  in  the  family  when  depo- 
nent was  there ;  but  says,  she  could  not  have 
the  care  of  a  child  without  deponent's  know- 
ledge, and  deponent  never  saw  a  child  in  her 
arms.  Says,  she  lived  3  or  4  months  in  the 
service,  to  the  best  of  deponent's  knowledge. 
Says,  he  never  saw  a  christening  at  Dan- 
mainc  house,  or  any  bonfires  there  on  any  such 
occasion.  Says,  he  has  seen  Mr.  Lloyd,  my 
lord's  chaplain ;  but  never  saw  him  christen  a 
child,  or  lieard  him  say  he  had.  Says,  he 
never  heard  that  Landy^s  bouse  was  repaired, 
or  a  road  made  to  it  from  Dunmaine  bouse ;  bet 
says,  there  was  a  road  made  for  a  short-cut 
through  the  land.  Says,  he  knew  Rolph  the 
butler ;  and  that  he  was  succeeded  by  one 
Charles,  who  was  hired  in  low  n.  Being  asked, 
if  my  lord  made  deponent  take  any  oath  abont 
Air.  Tom  Palliser ;  says,  he  i.ever  did  ;  ner 
was  any  oath  tendered  to  him.  Being  asked, 
if  Tom  -Pal User  misbehaved  to  the  servants  ; 
says,  he  never  Ibund  he  did.  Being  asked,  if 
he  ever  heard  that  Mr.  Palliser  washed  his  own 
stockings ;  says,  he  never  did  ;  that  the  better 
sort  of  servants  were  respectful  to  him.  8aTS» 
he  has  seen  my  lady  breakfast  in  her  room,  not 
never  saw  ber  breakfast  in  bed. 

[Cross-examined.] 

Being  siked,  if  he  was  not  a  gsol-keepcr  et 
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Cork ;  tayi,  he  is ;  saj^s,  he  never  saw  a  child 

in  the  home  of  Duomaine ;  that  he  contiDued 

with  my  lord  after  the  separation,  and  came 

with  him  afterwards  to  parliament ;    and  that 

my  lord  staid  three  quarters  of  a  year  at  Dun- 

maine  after  the  separation.    Beingf  asked  his 

age ;    says,  he  is  between  40  and  50  :  believes 

about  45.    fieinff  asked,  if  Joan  Lafian  was  in 

the  house  atWr  the  separation  ;  sa^s,  he  cannot 

positively  say,  but  to  the  best  of  his  knowledg;e 

Delieves  she  was,  hut  cannot  tell  what  became 

of  her  afier  the  separation;    says,  my  lord 

came   to   Dublin  in   parliament     time,    but 

can't  tell  whether  it  was  parliament  winter  or 

not  when  they  parted.     Says,  he  could  not 

tell  what  timemv  lord  came  to  Dublin  after  the 

separation,  but  believes  it  was  summer  time. 

Says,   he  was  sick  when  my  lord  and  lady 

went  to  Wexford  assizes.    Beinf  asked,  if  he 

has  been  in  eompany  with  Rolph  since  he 

came  last  to  town ;   says,  he  has,  and  that 

Kolph  came  to  see  him ;  and  that  deponent  lay 

at  Mr.  Jaiis's  the  first  and  second  night  after 

he  came  to  town  ;    says,  be  has  often  eat  and 

drank  with  Rolph,  and  that  thev  conned  over 

their  old  joken  and  merrimentsi;  but  not  a  word 

was   said   of  the   boy,   or   of  the  Wexford 

assizes,  nor  did  deponent  ever  tell  any  body 

what  he  had  to  say  in  this  affair,  except  that 

he  told  Rolph,  and  Rolph  told  him  my  lady 

never  had  a  child ;    says,  he  has  seen  colonel 

Palliser,  and  several  otners  of  the  defendant's 

witnesses  since  his  coming  to  Dublin.    Being 

asked  if  he  ever  heard  of  Harry  the  cook ; 

■avs,  he  never  did.     Being  asked  if  the  cabbin 

wnere  Joan  Landy  lived  was  built  indeponent's 

time ;    says,  that  it  was,  and  that  mv  lord  had 

3  or  400  sheep  on  the  sheep  walk.    Being 

asked,  how  old    Juggy  Landy's  child   was 

when  he  saw  him  last ;    says,  he  cannot  tell, 

but  saw  him  in  a  month  after  his  birth ;    and 

says,  Juggy  Landy  used  to  leave  him  with 

some  of  the  heli^ers  at  the  stable  when  she  went 

into  the  house  for  subsistance. 

Mrs.  Mary  Heath  sworn  to  the  Voir  Dire. 

(2.  Dovou  know  the  plaintiff,  Mr.  James 
Annesley  r — Mrs.  Heath,  No. 

Has  he  any  law-suit  with  you  P — He  filed  a 
bill  against  me  for  the  effects  of  lady  Altham. 
1  had  a  subpoena  given  me  in  England. 

At  whose  suit  f^-At  Mr.  James  Annesley's. 

Have  yoD  any  of  the  effects  of  lady  Altnam 
in  your  bands  f 

The  question  is  objected  to  by  the  defendant's 
counsel,  who  say,  that  the  administrator  will 
have  the  right  to  recover  them,  let  this  cause 
go  which  way  it  will ;  and  the  effects  are  no 
way  relative  to  the  real  estate  which  is  now  in 
dispute.* 

*  Of  this  objectioD,  the  following  is  the  ac- 
count ^ven  in  the  **  Trial  at  Bar,"  kc. : 

"  The  counsel  for  the  plaintiff  said,  it  ap* 
peared  that  the  lessor  of  the  plaintiff  was  out 
of thie  kingdom  when  lady  Aitfaam  died;  that 
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Q.  Did  yon  know  Arthur  late  lord  Althsm 
and  his  lady  P — Mrs.  Heath,  Yes,  very  well. 

What  time  did  yon  first  become  acquainted 
with  the  one  or  other  of  them  ?— I  have  known 
them  a  great  many  years. 

Were  you  in  any  service  in  that  family  ?«— 
Never  till  the  time  of  my  coming  to  Ireland. 

When  was  that? — In  the  year  1713. 

At  what  time? — In  October  I  came  over  with 
my  lady  as  her  woman. 

How  long  did  you  live  with  my  lady  after 
she  came  over  ? — I  lived  with  her  to  tne  day 
of  her  death. 

When  was  the  day  of  her  death? — 1  can't 
justly  tell ;  it  was  some  time  in  October,  1739* 

During  that  whole  course  of  time,  was  yoa 
ever  out  of  her  service  ? — Never  out  of  her 
service. 

Did  you  constantly  reside  with  her  as  her 
woman  ? — I  was  one  week  from  her  in  Ireland. 

What  time  was  that  ? — When  I  come  on  fur- 
ther, I  can  tell  you. 

Do  yon  not  remember  that  yon  were  longer 
absent  from  her? — Not  in  Ireland,  nor  one 
day,  except  she  was  out  a- visiting.  I  was  never 
from  her  a  night  but  that  week. 

Do  you  know  a  place  called  Dunmainc  in 
this  kingdom? — Yes,  I  do. 

"Do  you  remember  who  lived  at  Dunmaine  f 
Did  my  lord  and  lady  Altham  live  there  ?«• 
Yes,  we  went  down  there.  ' 

At  what  time,  madam  P-— We  sot  down  to 
Dunmaine  the  Christmas- Eve  after  we  came 
over.  ^ 

How  long  did  my  lord  and  lady  reside  to- 
gether at  Dunmaine  P — My  lord  did  come  up, 

it  likewise  appeared  by  Heath's  confession,  that 
there  being  nobody  entitled  to  take  out  admi- 
nistration, she  had  po6sesse<1  herself  of  mj 
lady's  effects ;  that  Mr.  Annesley  having  since 
his  return  obtained  the  administration,  had  filed 
a  bill  against  Heath,  for  an  account  of  those 
effects ;  to  which,  although  served  with  a  sub- 
peena,  she  had  never  yet  thought  fit  to  pot  in 
her  answer ;  so  that  it  was  plain  she  was  inter- 
ested in  the  event  Of  the  present  question ;  and 
therefore  they  hoped,  as  she  was  under  such  a 
bias,  she  should  not  be  admitted  an  evidence 
in  this  cause.  But  the  counsel  for  the  plaintiff 
being  called  upon  to  produce  the  letters  of  ad- 
ministration, and  the  same  not  being  produced, 
the  counsel  for  the  defendant  insisted,  that  the 
plaintiff  having  failed  in  proving  the  grant  of 
the  administration,  which  was  the  fonndation 
of  his  right  to  the  effects,  and  consequently  the 
very  iMsis  of  his  objection  to  the  competencj 
of  the  witness,  his  oUectiou  must  fall  to  the 
ground.  That  if  the  nling  a  bill  against  a  wit« 
nessy  who  was  intended  to  be  examined,  would 
destroy  that  witness's  competency,  it  would  be 
in  the  power  of  any  party  to  hinder  the  wit- 
nesses against  him  from  being  examined,  at  the 
expence  only  of  a  bill  in  Chancery  fiUl  of  Ae 
alkyatwns  of  an  ingenious  oounscL" 
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but  I  can^t  tell  justly  whether  it  was  in  May 
or  June  folio VI ing;  but  I  know  he  was  there 
in  April :  he  came  to  Dublin  himself,  and  led 
my  lady  and  I  at  Dunmaine.  Upon  St. 
George's  day  1  know  he  was  at  Duuoiaine,  I 
am  sure  of  that. 

How  long^  in  the  whole  did  they  live  to- 
gether at  Donmaioe? — About  three  years  and 
two  months,  to  the  best  of  my  remembrance. 

Do  you  remember  in  what  month  they  part- 
ed?— In  February. 

In  what  year  ?— I  call  it  1716-17. 

Had  my  lady  a  child  at  Dunmaine? — A 
child !  never  had,  nor  never  was  with  child ;  I 
never  had  reason  to  think  she  was  with  child 
all  the  while  I  lived  with  her. 

Who  dressed  and  undressed  my  lady  ? — I  al- 
ways did,  except  the  week  1  was  absent ;  while 
the  was  at  Dunmaine  I  always  put  her  to  bed, 
and  attended  her  at  her  rising  in  the  morning ; 
for  she  uas  such  a  woman,  she  would  not  per- 
mit auv  body  else  to  do  it. 

Could  she  then  ever  be  with  child,  or  hare  a 
big  belly,  unknown  to  yon  ? — No,  never. 

Were  not  you  at  Dunmaine  at  the  time  of 
the  separation  ? — Yes,  to  be  sure. 

To  what  place  did  she  fro  when  they  parted? 
— We  went  to  one  capt.  Butler's,  in  Koss. 

Did  you  t^o  with  her  ? — Yes,  i  went  with 
her  in  a  four-wheeled  chaise  and  a  pair  of 
horses. 

Did  you  get  to  Ross  the  same  day  ? — Yee, 
at  night,  <lark  night ;  for  my  lady  made  it  as 
late  as  she  could ;  for  she  had  no  mind  to  be 
seen  coming  in. 

Can  yon  remember  the  particular  day  this 
happened  ? — To  the  best  of  my  remembrance, 
it  was  on  the  3d  of  February  ;  but  it  was  on  a 
Sunday,  I  am  positive. 

Did  you  live  anytime  there,  and  how  long? 
— We  lived  about  four  years  in  Ross,  to  the 
bpst  of  my  remembrance. 

Did  my  lord  and  lady  come  together  again 
within  that  period  of  time  ? — No,  never.  I 
don*t  know  whether  she  ever  saw  him. 

Will  you  recollect  yourself,  who  were  the 
Mrvants  of  the  house  when  you  came  down  to 
Dunmaine  ? — It  is  very  bard  for  me  to  do  so  at 
this  distance  of  time,  there  were  so  many. 
There  was  Mr.  Rolph  as  the  butler,  and  there 
was  Mr.  Anthony  Dyer,  my  lord's  gentleman ; 
there  was  one  (I  believe  Rolph  went  down  with 
118^  Settwri^ht,  the  house-keeper,  and  there  was 
Michael,  but  what  his  sirname  was,  I  canU 
tell,  but  he  was  cook,  and  there  was  Juggy 
Landy  that  was  the  kitchen-maid,  big  with 
child. 

At  what  time  ? — When  we  came  down,  my 
lord,  a  kind  of  scullion  under  the  cook. 

Did  you  observe  her  to  be  with  child  ? — 
When  we  went  down  first,  I  went  up  to  the 
room  to  my  lady,  and  soon  af\er  I  came  down 
to  speak  to  the  house- keeper ;  and  I  turned 
about  and  saw  this  woman  with  child;  What, 
says  1  to  the  house -keeper,  you  have  got  a 
maid  big  with  child  here !  Yes,  says  she,  an 
officer  was  here  some  time  ago,  and  his  serraot 


got  to  bed  to  her,  and  got  her  with  child.  Tbia 
was  what  i  heard  that  day;  and  the  next  it 
was  buzzed  about  that  it  was  my  lord  that  got 
the  child,  and  some  said  my  lord's  brother^  and 
some  the  dog -boy,  and  several  of  the  serf  ants 
had  to  do  with  her.  This  is  what  they  told 
me,  it  was  the  talk  about  the  family. 

Give  an  account  what  became  of  this  Jeai 
Landv  afterwards. — She  staid. two  or  thre» 
months,  till  the  house-keeper  was  afraid  to  keep 
her  any  longer,  till  we  were  afraid  she  woiiM 
cry  out ;  and  then  she  went  to  her  father's^ 
and  1  never  saw  her  there;  but  I  knew  he 
lived  upon  the  land. 

Did  she  go  of  her  own  acGord,  or  was  she 
turned  out  ? — I  can't  tell. 

Did  you  know  of  any  child  this  womaa  was 
delivered  of? — 1  saw  the  chikl. 

Give  an  account  of  that. — I  spoke  to  the 
coscbman's  wife  to  bid  her  bring  it  op  to  the 
gate  that  I  mif^ht  see  it ;  and  acoordiogly  she 
did,  and  it  was  m  blankets  then. 

Who  brought  the  child  ?— -Juggy  Loodj 
herself  brought  it 

About  what  age  might  the  child  be  at  thai 
time  ? — I  can't  really  tell,  whether  aix  weeks 
or  two  months  old  when  I  saw  it,  I  can't  tell 
justly. 

Had  this  child  any  tolerable  dotbes  on  it  ?— 
The  neckcloth  it  had  on  was  what  I  gave  it,  it 
was  a  cambric  one,  and  a  very  fine  one;  1 
brought  it  from  England  among  my  own  thiog% 
and  the  child  was  in  a  clean  blanket,  and  I  gmt • 
her  several  other  things. 

How  came  it  to  pass,  that  you  did  not  rather 
direct  that  the  child  should  be  brought  to  Duo- 
maine- house,  than  to  that  gato  ?— 1  would  not 
brinff  it  to  the  house. 

What  was  your  reason  for  that  ?— Because 
I  would  not  have  my  lord  or  lady  know  any 
thing  of  it. 

What  was  your  reason  for  seeing  the  child  ? 
—-To  know  who  it  was  like. 

How  fur  was  that  gate  you  mentioned  from 
the  house? — A  little  distance. 

What  was  your  reason  for  seeing  it  there ?*- 
I  did  not  care  my  lady  should  know  any  thing 
about  it.  My  lady  would  not  care  the  child 
should  be  brought  into  the  house. 

Was  there  ever  a  child  either  christened  or 
living  at  that  house  while  you  were  at  Dun- 
maine ?— No,  never. 

Did  my  lady  ever  talk  to  you  any  thing  of 
her  being  with  child,  or  having  had  a  wld 
during  that  time? — No,  never  a  word. 

Ladies  sometimes  talk  to  women  in  your  si* 
tuation  ;  had  you  any  discourse  ever  with  ny 
lady  about  having  children,  and  what  was  that 
discourse? — Yes,  Sir,  my  lady  often  wished 
she  had  a  ehild,  on  account  ot  a  quarrel  shn 
had  with  Mr.  Annesley. 

Pray,  give  an  account  of  that  quarrel.— I 
don't  know  how  the  quarrel  began;  but  she 
came  op  one  day  after  dinner,  and  was  crying, 
i  asked  her,  what  was  the  matter  with  her 
ladyship  ?  She  said.  That  bruto  below,  meaning 
the  defendant,  had  said,  he  wished  she  mighf 
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Xitver  bAT6  a  ebild;  and  my  lady  said,  she 
wished  she  mrghl  but  have  a  child  to  inherit, 
and  she  did  not  care  if  she  was  to  die  the  next 
hour. 

You  said,  you  had  been  an  entire  week  ab- 
sent from  my  lady,  and  do  more ;  ji^ive  an  ac- 
count of  that  week's  absence,  and  the  occajiiuo 
of  it ;  was  it  while  yon  lived  at  Dunmaine  ? — 
My  lady  was  in  Dnolin  the  week  I  was  from 
))er ;  I  left  my  lady  in  Dublin,  and  went  to 
13unmaine ;  I  was  nerer  a  night  trom  her  in 
Dunmaine. 

Do  you  recollect  how  lopgf  that  quarrel  was 
aft^^r  you  went  to  Dunmaine  ? — Not  very  long". 

Was  it  before  they  came  to  Dublin?-— 
Yes,  it  was  ;  thi?  quarrel  was  some  little  time 
af^er  our  ^oin^  down,  and  Mr.  Annesley  upon 
it  left  the  house,  and  went  to  Dublin. 

Do  you  remember,  duriofif  your  service,  that 
ever  you  were  at  the  town  of  Wexfonl  ? — Yes. 

Give  an  account  at  what  time,  and  on  what 
occasion  you  went  there. — My  lady  went  there 
to  iiear  the  trials  at  the  assizes,  and  it  was  about 
the  Pretender's  men,  as  they  were  called ;  and 
my  lady  told  me  that  there  was  one  Walsh 
tried,  and  how  handsomely  he  pleaded  his  own 
cause,  and  the  defence  be  made ;  and  there 
was  one  Mr.  Masterson  who  was  picked  up  in 
the  Court  at  that  time,  and  tried. 

Can  you  recollect  yourself  the  time  of  the 
year? — I  know  we  came  to  Dublin  the  May 
after ;  and  what  1  remember  it  for  is,  that  it 
was  kin^ George  the  Ist's  birth -day,  that  we 
were  in  Dublin  in  May ;  and  f  remember  it  for 
this  reason,  that  there  were  fire-works  in  the 
Custom-house  yard,  and  this  present  lord  An- 
glesea,  that  was  Mr.  Annesley  then,  had  lodg- 
ings just  opposite  to  it,  and  we  went  to  his  lodg- 
ings to  see  the  lire- works. 

Did  my  lady  go  to  Mr.  Annesley 's  lodgings? 
— She  did,  my  lord,  and  my  lord  and  I. 

Do  you  know  what  day  of  that  month  was 
the  birth-day  of  king  George  the  1st?— I  can't 
tell  whether  it  is  the  28th  or  SOth)  T  know 
there  is  the  Restoration  next  to  it ;  but  I  don't 
know  which  it  is,  the  day  before  or  after. 

Recollect  how  long  a  time  before  your 
(Toing  to  Dublin  was  it  that  you  were  at 
Wexford  ? — It  was  not  long  indeed.  1  can't 
recollect:  I  know  we  were  in  Dublin  some 
tinae  before  the  birth- day ;  I  don't  know,  about 
a  fortnight. 

But  what  time  from  your  return  from  Wex- 
ford assises,  did  you  go  to  Dublin  ? — I  can't 
tell  what  tima  the  asitsizes  were,  not  I,  for  I 
don't  remember  the  month. 

Do  yoa  reaiember  the  season  of  the  year? — 
Yes,  1  know  it  was  the  spring,  and  I  know  it 
was  a  little  before  we  came  to  Dublin  that  the 
assizes  were* 

Recollect  who  was  the  company  that  went 
at  that  lime  to  Wexford  with  your  family.-** 
Mrs.  Giflhrd  went  in  the  chariot  with  my  lady, 
ray  lord  went  on  horseback,  and  I  went  on 
horseback,  and  Rolph  went  on  horseback,  and 
Mrs.  Gifiard's  vister  on  horseback,  but  what 
liar  name  wm  1  canaot  tell  s  but  what  other 


servants  went  I  cannot  tell ;  and  there  wei« 
several  more  which  i  don't  know. 

Do  you  remember  any  other  servants  that 
\%eut? — No,  except  the  coachman,  one  Wee- 
don,  and  the  postillion,  one  Burke. 

You  say,  you  lived  at  Dunmaine  at  the  time 
of  this  unfortunate  senaration? — I  did. 

Give  an  account  or  the  occasion  of  that  se- 

{mration. — On  Saturday  night,  my  lord  said, 
le  would  go  out  somewhere  to  dine  the  next 
day,  but  I  don't  know  where,  indeed  ;  but  my 
lady  begged  of  him  not  to  go,  for  she  bated  he 
should  be  out  on  a  Sunday ;  but  he  said,  be 
would  go ;  and  accordingly  on  Sunday  morn- 
ing he  did  go  from  the  house ;  and  1  heard  a 
noise,  and  was  going  down  stairs  to  see  what 
was  the  matter,  and  I  met  my  lord  coming  up 
with  his  swoni  in  his  hand,  and  he  said,  Heath, 
I  have  found  Tom  Palliser  in  bed  with  my  wife. 
I  said,  It  was  impossible,  and  that  he  was  set 
upon  by  a  set  of  villains ;  upon  that,  my  lord 
said,  She  shouhl  go  out  of  the  house ;  and  upon 
that,  he  sent  for  one  Mr.  Welman  from  Ross, 
and  he  came  and  advised  my  lord,  I  believe,  to 
turn  my  lady  out ;  but  she  begged,  he  would 
let  her  have  one  room  in  the  house,  apd  he 
needed  not  come  near  her,  till  she  wrote  to  mj 
lord  duke;  but  he  would  not  hear  her ;  but  he 
hauled  her  out  of  bed,  and  I  advised  her  te 
come  out:  upon  which  we  packed  up  some 
things,  and  went  into  the  four  wheeled  chaise, 
and  I  believe  it  was  duskisb  when  we  went  out, 
and  it  was  night  when  we  g^t  into  Ross. 

Was  there  any  thing  happened  to  you  whea 
^ou  went  away  ?— Mr.  Taylor  handed  my  lad j 
mto  the  chaise. 

Was  there  any  child  brought  to  take  leave 
of  my  lady  ? — O  no !   no  child,  indeed. 

W  ho  was  in  the  chaise  with  her  ? — I  was, 
my  lord ;  she  got  in  first,  and  I  after  her 
directly. 

Did  you  know  Joan  Laflfan  ? — Yes,  I  did. 
During  your  residence  at  Mr.  Butter's  ie 
Ross,  was  there  any  child  that  my  lady  re- 
ceived in  that  house  as  her  child  ? — No,  no 
such  thing. 

How  loug  did  you  live  at  Mr.  Butler's  ? — We 
were  not  long  at  captain  Butler's. 

Was  he  and  his  faaiily  at  home  when  yoa 
went  there  ? — There  was  nobody  at  home  but 
the  servants :  Mrs.  Butler  and  captain  Butler 
were  oat  of  town  ;  there  was  one  Mr.  Watsal 
that  was  clerk  to  the  captain,  and  he  seat  a 
oian  and  horse  to  let  Mrs.  Butler  know  that  we 
were  there,  and  she  came  home  the  next  day  ; 
but  captain  Butler  did  not  come  home  for  three 
or  four  days  after. 

Recollect  the  several  places  in  which  my 
lady  lodged  at  Ross? — I  believe  she  stayed 
two  moaths  or  more  at  captain  Butler's,  and 
then  we  went  to  one  Mr.  Wright's,  and  thea 
we  went  to  one  Mr.  CroA's,  and  there  we 
staid  till  we  came  to  Dublin. 

Daring  this  time  was  tliere  any  child  brought 
to  my  hidy  as  her  child  ?— No,  never  was  ; 
she  had  no  child.  I  can  say  no  more,  if  they 
racked  lut  to  death. 
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Did  yoa  know  ooe  Joaa  Laffao  P — Yei ,  I 
did. 

What  WIS  8he?-*Sbe  iras  what  we  call 
house-maid. 

Was  it  her  business  to  clean  the  rooms  ? — 
Yes,  to  wash  the  rooms,  aud  make  the  beds. 

What  time  did  she  come  to  li?e  at  Dun- 
maiue  ? — Three  or  four  months  before  my  lord 
and  laily  parted. 

Durini^  the  time  thstyou  li? ed  at  Donmaine, 
had  she  any  other  employment  in  tlic  family  ? 
—No  otiier,  except  sne  went  to  the  laundry, 
when  the  buainefts  was  done  in  the  house,  and 
helped  the  laundry- maid  to  wash. 

Who  was  laundry-maid  at  this  time?  I 
cannot  tell,  we  had  several. 

Did  she  dry-nurse  any  child  before  the 
separation  ?-^No,  we  had  no  child  for  her  to 
dry-nurse. 

Did  you  ever  see  a  child  in  the  hands  or 
care  of  Joan  LafTan  while  she  was  at  Dun- 
maine  house  ? — ^No,  never,  for  we  had  no  child. 

Did  you  know  one  Edward  Lutwyche,  a 
•hoe-roaker  at  Rosa? — No,  I  don't  know  any 
thinfir  of  liim. 

Who  made  your  lady*s shoes  at  Ross? — I 
don't  know,  indeed. 

Do  you  know  of  her  buy  inn?  any  shoes 
whilst  she  lived  there? — I  don't  i^member 
she  did. 

What  sort  of  shoes  did  her  ladyship  usually 
wear  ? — She  wore  braided  shoes. 

Of  what  colour? — Several  colours,  and  se- 
veral pair  of  shoes,  I  cannot  tell  what. 

Do  you  remember  her  ever  bespeaking  a 
pair  of  shoes  for  a  little  boy  ? — That  I  am 
sure  she  never  did. 

Had  she  a  pair  of  white  damask  shoes  at 
Ross  ? — She  never  had,  while  1  lived  with  her. 

Can  you  recollect  what  ]>ersous  were  pre- 
sent when  you  saw  my  lord  come  up  stairs 
with  Ims  sword  in  his  hand  ? — Indeed,  1  don't 
know  any. 

Where  did  you  remove  to  from  Ross? — 
Wc  came  to  one  Mr.  Gavenagh's,  in  a  plnre 
called  Stable-yard,  1  think  they  call  it  so,  in 
Marv^B-lane. 

There  vou  came  to  a  lodging  ? — Yes,  and 
boanled  there. 

How  long  did  yoo  stay  at  that  house?— I 
really  cannot  tell;  but  from  thence  wc  went 
to  one  Mr.  King's. 

What  was  he  ? — An  apothecary  in  Charles- 
street. 

Did  you  lodge  and  board  there  ? — Both. 

How  long  might  you  stay  there?— I  cannot 
tell ;  from  thence  we  went  to  one  Mrs.  Mac 
MuIkHi's,  I  don't  know  what  the  strctrt  is,  I 
think  it  is  Tush's -square  in  3Ioiintnith -street, 
it  tnius  up  by  Mr.  King's,  and  there  we  were 
a  Httle  while,  two  months  or  more,  before  we 
went  over  to  England. 

Can  von  recollect  in  what  year  yon  went  to 
England? — Yes,  I  can,  in  the  year  ]7'21. 

In  what  month  ? — I  believe  about  September. 

Before  lady  Altham  went  to  Mr.  King's,  the 
apothecary,  had  you,    or  any  other  persooi 
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looked  oat  for  other  lodgmga  ?— Yeip  I  went 
•omewhere  ;ujM>n  the  Quay,  but  I  don't  know 
whose  house  it  was. 

Did  you  see  the  owner  of  that  bome  ?— Yeii 
it  was  a  woman. 

Do  you  recollect  her  name?— No. 

Did  you  come  to  any  agreemeot? — ^Yci» 
1  gave  her  a  pistole  in  earnest ;  but  afterwards 
we  did  not  like  the  place,  ami  I  went  nod  toM 
her  so,  that  the  doctor  did  not  like  my  lady 
should  live  upon  the  Quay,  and  she  gnve  me 
the  pistole  again. 

Did  you  ever  see  that  woaum  afterwards? 
— Never,  to  ray  knowledge. 

Did  my  lady  ever  tell  yoa,  that  the  saw 
that  person  .'—My  lady  never  did  see  her  in 
her  life,  for  my  lady  never  knew  any  thiajf 
of.  her,  and  never  did  speak  to  her,  to  my  know- 
ledge. 

During  your  lady's  residence  either  at  Cave- 
uagh's,  or  King's,  or  Mrs.  Mac  Mallen's,  did 
any  boy  visit  or  wait  upon  her,  as  her  child  ?— 
No,  never,  nor  they  could  not. 

Did  any  other  person  go  with  you,  when 

Jfou  went  to  see  this  gentle  woman  about  the  ^ 
ndgings  ?— One  Mr.  Mac  Mullen  wcDt  witk 
me. 

What  was  he?-— He  dealt  in  linene. 

Did  any  servant  of  lady  Althau**  go  with 
you  ? — No. 

Did  yoa  ever  hear  or  know  any  thtnif  of 
this  same  boy,  that  you  say  was  Joan  Lan- 
dy's  child,  from  the  time  yoa  left  Dunnaioe? 
—No,  I  never  troubled  my  head  after  him. 

Did  \ou  ever  hear  that  be  was  in  Dub- 
lin ? — I  nad  heard  that  my  lord  had  took  him; 
but  I  know  notliing  of  hiin. 

Do  you  know  whether  my  lord  Altham  was 
alive  when  yoa  went  to  England?— I  beard 
he  was  alive. 

Had  you  any  account  afterwards  of  his 
death?— I  liad  a  letter  from  Mrs.  Blac  Mul- 
len, giving  me  an  account  that  be  did  die. 

What  was  the  purport  of  that  letter  ? — I  have 
the  letter  in  my  pocket.* 

Did  you  communicate  that  accoont  to  your 
lady?— 1  went  directly  aud  shewed  her  the 
letter. 

flow  soon  after  you  received  this  letter  was 
it  that  you  gave  her  the  account  ? — I  went  di- 
rectly and  shewed  the  letter  to  her. 

W^hat  happened  upon  that  ?  Did  my  lady 
make  any  reflections  upon  that  a£bir  ? — She 
said  nothing  at  all. 

Had  your  lady  any  fortune  come  to  her 
upon  the  death  of  her  hufcband? — No,  the 
estate  went  to  the  late  lord  Anglesea*  she  not 
having  a  jointure  settled  upou  her  ;  bad  she  a 
chihLr  the  Altham  estate  would  have  come  to  it. 

*  According  to  the '  Trial  at  Bar*,  4cc.  "  the 
witness  produced  the  letter  and  ofiered  te  read 
it,  but  plaintilf's  couiia»el  objected  to  the  reading 
it,  as  improper  evidence,  and  dr|iouent  was  only* 
admitted  to  reiul  the  date  of  it  in  order  to  re* 
fresh  her  mcmorv  an  to  the  time.  It  waf 
dated  at  Dublin,  ]>ccembe(  18tb,  17!i7.*' 
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Did  toy  Itdy  know  that  tbis  estate  went  to 
the  earl  of  Anglesea? — My  lacly  toM  it  me, 
or  eUe  I  frhouUi  uot  have  known  it ;  1  had  all 
nay  knowledge  of  it  from  her,  otherwise  1 
should  not  have  koown  it. 

When  was  it  yoo  had  that  discour8e  ;  be- 
fore, or  after,  my  lord's  death  ?— Botli  before 
the  accouQt  of  bis  deatli  came,  and  after. 

Did  yon  acquaint  my  lady  Altham  of  the 
purport  of  that  letter  i* — I  directly  went  up 
Ktairs,  and  shewed  her  the  letter  as  soon  as  ft 
hail  read  it. 

When  did  my  lady  Altham  die  ? — She  died 
in  October,  1729 ;  she  has  been  dead  fourteen 
years  last  October. 

Had  my  lady  any  account  how,  and  where 
my  lord  w^s  buried,  and  any  circumstances  re- 
lating to  it  ? — No  more  than  what  is  in  this 
letter. 

Did  she  go  into  mourning? — No,  she  made  no 
mourning,  fthe  was  in  aiourning  at  that  time. 

What  sort  of  mourning  ? — A  Norwich  crape 
that  she  had  had  for  my  lord  duke,  and  wliich 
she  made  a  night-gown  of  when  king  George 
the  first  died. 

Were  there  any  further  particulars  in  the 
letter  ? — She  told  in  the  letter,  that  my  lord 
died,  and  was  miserably  pour. 

Did  you  communicate  the  whole  contents  of 
that  letter  to  lady  Altham?— Yes,  I  did. 

Had  she  any  discourse  with  you,  or  did  she 
make  any  oliservations  touching  any  part  of 
the  contents  of  that  letter  ? — 1  do  not  know  any 
thing  that  she  said  :  she  took  no  notice  of  it, 
but  she  read  the  letter  as  well  as  I. 

Was  there  any  conversation  between  you 
about  any  other  person  mentioned  in  that  letter 
besides  m^  lord  her  husband  ?— No,  she  made 
no  refleetioD  upon  it,  nor  said  any  thing. 

Had  my  lady  any  maintainouce  or  allow- 
ance from  my  k>rd  after  their  reparation  ? — 
No,  my  lord  never  sent  her  a  farthmg. 

Who  supported  her  then  ? — My  lord  duke. 

What  allowance  did  he  give  her  P — ^l'b«re 
was  l,300i.  remainder  of  her  fortone  in  the 
duke's  hands,  for  which  he  allowed  her  80A  a 
year,  give  her  30/.  a  year  more,  and  when  he 
died  \3i  her  100/.  a  year. 

Do  you  know  a  gentleman  whose  name  is 
Mac  Keroher?— He  was  once  with  me. 

Should  you  know  him  now  if  you  should 
tee  him?  Look  about. — ^That  is  the  gentle- 
man I  am  sure  (pointing  to  Mr.  Mac  Kaercher) ; 
he  told  me  his  name  was  so. 

Had  yon  any  acquaintance  with  him,  and 
when  did  that  acquaintance  commence  ? — He 
eame  to  my  house,  I  live  in  St.  Andrew's  court, 
fiolbom,  and  be  came  there  ;  there  is  the  di- 
rections he  gave  me  to  find  a  gentlewoman, 
and  i  put  the  day  of  the  month  upon  it  that  he 
was  with  me.  It  was  the  ISth  of  April,  1743, 
for  he  said,  one  of  capuin  Brisco's  daughters 
was  in  town,  and  told  me  her  name ;  and  he 
wrote  bis  name  upon  it,  that  1  should  not 
forget  it. 

Are  you  certain  he  wrote  it?— He  wrote  it, 
and  I  SAW  him  wrile  it 

VOL.  xvn. 


What  passed  between  you  at  that  visit  f — 
When  he  first  came  in,  he  was  a  stranger  to 
me,  begged  my  pardon,  and  said  he  came  ta 
ask  me  some  questions  about  my  lady  Altham« 
Whether  she  had  ever  a  child  ?— i  told  him« 
She  never  had  one  while  T  lived  with  her,  I 
could  take  my  oath.  The4i  he  told  me  bow 
this  Mr.  Annesley  was  recommended  to  hiuft 
by  two  lieutenants,  one  of  their  names  waa 
lieutenant  Simpson,  but  the  other  I  do  not 
know  ;  and  then  he  told  me  bow  he  came  to 
him,  and  that  he,  Mac  Kercber,  gave  him  tea 
guineas ;  and  then  Mr.  Anuesley  tokl  him  he  had 
no  lodging,  and  dki  not  know  where  to  get  one. 
He  said  his  house  was  small,  but  if  he  would 
lodge  with  him  he  might,  he  should  be  wel- 
come, and  took  him  in.  He  then  shewed  me 
a  lut  of  the  servants  names,  and  my  name  wjs 
crowded  in  at  the  top,  and  I  laughed  at  it. 
There  were  several  names,  some  that  I  did 
know,  and  others  that  I  diil  not ;  there  was  Mar- 
tin Nieff,  and  Charles  Magher  the  butler  aftep 
Roiph  went  away,  and  there  was  Juggy  Laf- 
fan  ;  and  with  that  I  said :  What  can  she  know 
of  this  afiair  ?  Why,  says  he,  Madam,  she saye, 
that  she  saw  old  parson  Lloyd  christen  it ;  I 
suppose  j^o'u  know  him,  matuun  ?  Aye,  says  I» 
I  knew  him  very  well,  bat  I  cannot  tbmk  how 
she  can  know  any  thing.  Why,  says  be,  she 
saj's  she  came  to  Dunmaine  about  a  quarter 
of  a  year  after  my  lord  and  lady  came  from 
Dublin.  So  she  did,  says  1,  but  that  was  the 
Ust  time  we  came  down  from  Dublin.  He 
then  thanked  me  very  kindly,  said,  he  was 
very  well  satisfied  with  what  I  had  told  him, 
that  he  would  go  home  and  wash  his  handa  of 
them,  and  turn  them  all  out  of  doors,  and  wouhl 
not  for  a  thousand  poondatliat  he  had  not  aeea 
me ;  for,  says  he,  if  yon  were  dead,  mv  \otd 
Anglesea  would  lose  hia  estate  and  title,  as 
sure  sis  you  are  alive,  there  would  be  sach 
bloody  swearing.  Says  J,  Sir,  I  am.  sorry  you 
have  been  so  imposed  on,  for  1  assure  you  my 
lady  had  not  a  child.  He  said,  Madam,  for 
what  1  have  been  at  the  ohaige  of,  I  do  «>t 
value.  And  I  told  him  farther.  Do  you  sop- 
pose,  Sir,  if  my  lord  and  lady  had  had  a  child 
iiom  to  sudi  an  estate,  that  they  would  not  have 
him  registered  ?  He  said,  That  they  lived  in 
a  country  parish  where  no  register  is  kept,  and 
could  not  have  it  done.  iSut  I  told  him  again, 
could  he  suppose  if  they  bad  had  a  child liorn 
beir  to  such  an  estate,  that  they  would  not  have 
had  hia  birth  registered  ?* 

*  It  appears  from  <<  The  Trial  at  Bar,"  6to. 
that 

Mr.  Harwardf  counsel  (or  the  plaintiff,  ob- 
jected to  Mrs.  Heath's  evidence,  with  respect 
to  Mr.  M'Kercber's  declarat^,  that  it  was 
not  proved  he  made  those  declarations  by  Mr. 
Annesley'e  order ;  and  though  it  was  admitteil 
Mr.  M'Kercber  was  now  an  sgent  for  him,  yet 
the  opinion  of  an  agent  was  no  evidence  against 
the  principal ;  which  the  Court  admitted,  and 
said,  the  jury  were  not  to  take  notice  of  Uiosp 
decUrationa  as  evidence.     Mr.  Harwerd  di^ 
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Did  you  acquaint  Mr.  M*Kercher  at  tbc 
time  of  this  dincoune,  or  offer  to  shew  him 
this  letter  of  Mrs.  M^Mallen's?— Yet ;  and  be 
told  me,  that  Joggly  Laady  did  not  deny  that 
she  had  a  child  by  my  lord,  but  that  it  died 
ymmjr. 

Did  Mr.  M^Kercher  make  any  application 
in  relation  to  your  giving  etideoce  ? — ^Tberc 
was  not  any. 

Did  he  promise  you  any  thinsf?— No,  he 
did  not ;  for  he  said,  be  would  hare  nothing 
farther  to  say  to  them. 

When  you  returned  to  Dublin,  after  the  as* 
sizes  at  \VexKirdf  nherc  did  lady  Allbam  lodge 
in  this  town  ? — At  Mrs.  Vice's. 

Where  was  that  ? — In  Essex  street 

Did  you  know  one  Mr.  Maurice  Anncsley  ? 
—Yes. 

What  family  hod  be? — ^There  were  three 
dau;;hters  that  used  to  come  to  visit  my  lady. 

Name  them.— One  was  named  Cherry,  one 
was  named  Sarah,  and  the  other  Dorothy. 

Did  you  bear  of  Mrs.  Cherry's  being  mar- 
ried to  any  one  since  P-^Yes. 

To  whom  ? — I'did  not  bear  to  whom. 

Was  not  her  name  Ulake  ? — I  don't  know,  1 
never  saw  her  after. 

Did  they  vibit  as  relations?— They  did,  and 
were  relations  to  my  lord. 

What  condition  was  your  lady  in  when  she 
lodged  at  Mn.  Vice's,  waa  she  with  child  ? — 
No,  she  was  not. 

Did  you  ever  hear  of  aoy  miscarriage  at 
that  time? — Never  while  I  lived  with  her. 

Did  jrour  lady  at  any  time  keep  her  bed  at 
Mrs.  V  ice's  ? — I  do  not  know ;  she  might  He  a- 
bed  a  day  or  so. 

Did  you  ever  tell  any  body  that  she  misctr- 
ried  ? — No,  I  never  did. 

Or  that  she  waa  with  child  ? — No,  never. 

Had  she  any  particular  kind  of  shoes  or 
slippers  made  when  she  was  there  ? — None^r- 
ticular.  ^ 

Was  lliere-anv  woman-servant  in  the  house 
nf  the  namevrMac  Cormack? — Yes,  Mrs. 
Vice's  maid,  one  Catharine. 

Did  yon  ever  tell  her  that  your  lady  mis- 
earried? — Never ;  I  never  had  any  conversa- 
tion with  her  in  my  life. 

Did  you  ever  tell  her  any  tiling  relating 

«ired  leave  to  observe,  that  it  appeared  bow- 
ever  from  Mrs.  Heath's  account,  that  although 
Mr.  M'Kercber  bad  with  great  humanity  taken 
Mr.  Anneslev  into  his  protection,  yet  bis 
friendship  didnot  hinder  him  from  acting  in  all 
this  affair  with  the  caution  becoming  a  man  of 
«ense.  And  as  she  says,  that  upon  the  ac- 
count she  gave  bim,  be  declared  his  resolution 
to  drop  the  pursait  of  Mr.  Auoesley's  preten- 
AOtts  ;  so  the  presumption  is,  that  be  did  not 
Change  that  resolotwn  but  upon  good  grounds ; 
and  that  it  likewise  appeared  from  Mrs.  Heath's 
evidence  to  the  honour  of  Mr.  M*Kercher,  that 
be  did  not  attempt  by  any  corrupt  motives  to 
persuade  her  either  to  giv«  ftlse  evidence,  or 
tbttnitb. 


to  your  lady  as  a  piece  of  good  newt  P'-^BIo, 
never. 

Did  you  know  one  Alice  Bcitt,  a  aeiiant 
of  Mrs.  Briscoe? — ^I'berewas  one  Ally,  that 
waited  on  Mrs.  Briscoe's  mother,  but  what 
bor  uame  was  I  cannot  tell. 

Had  you  any  discourse  with  her  of  my  la4y*a 
being  with  child  ? — No,  never,  for  wo  were  not 
so  long  in  Briscoe's  house. 

Had  she  access  to  my  lady  Altbam,  did  aha 
use  to  visit  her  ? — Visit  my  lady  !  I  oerer  saw 
her  out  of  captain  Briscoe's  bouse. 

Did  you  never  see  her  put  ber  band  npoB 
my  lady's  bdly  ? — No,  1  never  did. 

*Do  you  remember  Alice  Bates's  goinr  at  an j 
time  in  a  sedan-chair  to  see  my  lady  at  Vice's  f 
— No,  nor  1  do  not  know  that  ever  I  saw  her 
at  Mrs.  Vice's. 

Did  yon  ever  bear  my  lord  Altbam  call  hia 
lady  by  any  remarkable,  familiar  appellation  f 
— lie  used  to  call  her  Molly. 

Did  be  ever  use  to  call  ber  Moll  Sheffield,  io 
good  humour? — No,  I  never  beard  bim  say  ao. 

You  are  positive  ^ou  never  told  any  tniDf 
to  Alice  Bates  as  a  piece  of  good  news? — 1  am 
positive  as  to  that,  1  never  did. 

Do  you  remember  at  any  time,  during  Mre. 
Briscoe's  and  ber  daughters  being  at  Dno* 
maine,  that  you  called  Mrs.  Briscoe  oat  of  her 
bed  ? — No,  never. 

Do  you  remember  any  fright  my  lady  ro« 
ceived  daring  the  time  tbey  were  there  ?— 'No, 
I  never  did. 

Do  you  remember  any  particubir  china 
in  the  noute  of  Danmaine,  or  any  thing  cun* 
cerning  them  ? — I  remember,  when  we  camo 
to  Dunmaine,  that  there  were  some  cops  and 
saucera  that  had  very  ugly,  nasty  figurea  on 
them,  indecent  figures,  and  my  lady  never 
cared  to  have  them  used  ;  but  one  day  the 
bouse- keeper  bad  got  some  of  the  saucera  to 
put  the  desert  on,  and  there  happened  aoroa 
words  at  the  table,  and  my  lord  threw  them  on 
the  (^ond,  as  I  was  told. 

Did  that  cause  any  fright  in  my  lady  ? — No^ 
none  at  all. 

Did  you  eveV  call  Mrs.  Briscoe  and  her 
daughter  out  of  be<l,  and  tell  them  that  my 
lady  was  very  ill? — No,  I  never  did. 

Do  you  remember  one  Mary  Doyle  in  tho 
family  ?— No ;  Betty  Doyle,  I  did. 

Was  my  lady  in  any  sort  out  of  order  tha 
night  that  the  saucers  were  broke  ?— No,  aha 
was  not  at  all. 

Were  you  in  my  lady's  room  the]nezt  mom* 
ing? — Yes. 

tVere  there  many  servants  there  ? — No,  not 
at  all;  the  house- maid  might  be  there,  that 
used  to  come  and  light  the  fire. 

Was  miss  Briscoe  in  my  lady's  room  tht 
next  morning  ? — I  cannot  tell  but  she  miffht. 

Did  yoa  see  her  there? — 8he  might  ha 
there,  for  my  lady  ahvays  breakfasted  in  her 
chamber,  and  she  breakfasted  with  Iter. 

Do  you  remember  Mr.  Sutton  the  surgeon  f 
— Yes. 

Do  yoa  remember  apy  qoarrd  that  happen* 
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ed  about  him  ?— -Yei ,  my  lady  nerer  liked  him, 
and  he  went  from  the  bouse,  and  was  away 
sometime. 

Do  you  recollect  any  occasion  ofsendingf  for 
Sutton  from  Roes  to  my  lady  ?— 1  cannot  tell 
whether  there  was  or  no. 

Do  yon  remember  any  such  occasion  as  re- 
quired a  surgeon  ? — I  remember  once  she  had 
an  inflammation  as  we  thought  in  her  leg,  and 
1  do  not  know  whether  my  lord  sent  for  >bim 
then  ;  and  once  her  arm  was  cut,  but  Sut- 
ton was  then  in  the  house. 

Could  he  attend  her  in  any  disorder  of  any 
continuance  without  your  knowing  itP— No,  i 
Chink  not. 

Di«l  he  attend  her  in  any  disorder  aAer  that 
quarrel  ? — 1  ih)  not  remember  any  thing  ailed 
her  afWr  that  quarrel. 

Was  there  any  confinement  for  about  a  fort- 
night that  requiM  the  attendance  of  a  surgeon  f 
— No,  not  that  1  know  of. 

Did  Sutton  ercr  refuse  to  come  when  sent 
for  P — I  do  not  know  that  he  ever  refused  to 
come. 

Do  you  remember  the  chariot  to  be  sent 
for  him  ?— I  do  not  know  ;  he  generally  had  a 
horse. 

Did  you  know  Mrs.  Shiels  a  midwife  P— I 
knew  her  at  Ross. 

Did  you  ever  see  her  at  DunmaineP — I 
ne? er  saw  Mrs.  Shiels  at  Dnnmaine  in  my  Ufe. 

Do  you  remember  the  name  of  Dennis 
Redmonds  P— No,  not  that  I  remember. 

Did  you  ever  send  that  man  to  Ross  for  Mrs. 
Shiels?'— I  never  gave  any  directions  to  him 
or  any  servant  to  fiSob  Mrs.  Shiels  to  my  lord's 
bouse. 

Did  any  thing  particular  happen  afVer  break- 
ing of  the  saucers  P — ^No,  nothing  particolar. 

Did  not  you  go  to  Mrs.  Briscoe^s  room,  to 
tell  her  my  laily  was  illP— 1  did  not. 

Do  yon  remember  the  name  of  one  Thomas 
Brooks  P— 1  do  not  remember  any  such  name. 

Do  yon  remember  whether  my  bdy  was,  or 
was  not,  let  blood  at  that  time  P— I  cannot  be 
positive  whether  ever  she  was  let  blood. 

Do  yott  remember  any  particnhur  person 
being  sent  for  that  afVemoon  that  the  saucers 
were  broke  P— No,  I  do  not  remember  that  any 
person  was  sent  for. 

Recollect  if  you  know  Dennis  Redmonds.— 
I  do  not  remember  any  such  name. 

Was  there  a  huntsman  in  my  herd's  fiimily  P 
—Not  a  partiettlar  one,  there  was  the  groom 
and  other  servants. 

Do  you  remember  any  thing  particolar  to  be 
done  at  the  time  of  the  separation  by  any  of 
my  lord's  servants  to  any  gentleman  in  the 
hoiiseP— They  said  that  they  had  cot  ^  Mr. 
Palliser's  ear;  bat  I  cannot  tell  any  thing  of 
it,  Mt  being  prsscBt;  1  was  waked  with  the 
poise^and  eaoM  down  stairs. 

Had  yoo  ercr  any  diseoarse  with  any  to  this 
purpoae,  Thai  if  mv  lady  was  to  be  affirisrhted 
at  this  rata,  she  voaid  Mver  go  on  vrith  a  child  P 
—No. 

irjgjipmjsti  with  nay  tordabcut 


giving  my  lady  ill  nsageP — No,  T  never  did 
about  any  such  thing  as  a  miscarriage. 

Can  you  say  that  my  lady  kept  her  bed  one 
day  or  more  during  the  time  of  Mrs.  Briscoe's 
being  at  Dnnmaine  P — No,  I  do  not  know  that 
ever  she  kept  her  bed  a  day,  or  more,  while 
they  were  there. 

Did  you  ever  call  Mrs.  Briscoe  out  of  bed 
at  any  time  earlier  than  usual  ?-»No,  1  did  not 
indeed. 

Do  yen  remember,  whether  my  lady  took 
any  offence  at  my  lord's  breaking  the  saucers  ? 
— ^No,  I  heard  no  more  than  what  the  servants 
told  me,  I  was  not  in  the  parlour. 

Did  you  hear  her  express  herself  in  any 
manner  concerning  it  ? — No,  not  at  all  concern- 
ing those  saucers,  she  never  liked  them. 

Consider  whether  the  night  of  that  day  Mrs* 
Briscoe  was  called  up  by  yeuP — No,  1  never 
called  her  np  at  all.    1  am  sure  of  it. 

Recollect  whetherv  Sutton  the  sorgeon,  after 
he  quitted  the  family,  came  and  stayed  any 
particular  time  ? — Often  after  he  was  turned 
out ;  he  went  away  becauae  my  lady  did  not 
use  him  as  pleased  him. 

Did  he  come  again  and  stay  any  timeP — 
Often,  ma^  be  a  fortnight,  sometimes  more« 
and  sometimes  less. 

Was  he  resident  in  the  boose  ?— He  was  only 
backwards  and  forwards. 

Recollect  yourself,  whether  Sntton,  about 
the  time  of  the  saucers  being  broke,  came  and 
lived  there  any  time  P — I  do  not  remember  that. 

Did  he  come  and  attend  my  lady  as  a  sur- 
geon P — Indeed  I  cannot  say  he  did. 

Who  was  it  first  fold  you  of  that  unfortunate 
affair  of  Mr.  Palliser's  P— My  lord  Althana 
himself. 

Do  yon  recollect,  whether  Joan  LaffaA 
called  you  down  to  rescue  Mr.  Palliser  finom 
being  murdered  P — No,  I  am  snre  she  did  not ; 
because  my  lord  came  up,  before  1  could  get 
down  on  the  irt^ise,  and  told  me  of  it. 

Had  you  any  conversation  with  her  that  day 
concerning  that  accident  P — ^No,  for  1  was  ttt 
too  great  a  fret  to  talk  to  her  about  it. 

Can  you  recollect  how  soon  after  my  lady 
came  first  to  Dnnmaine  that  Sutton  quitted  tlie 
fiimily  P — I  cannot  tell  indeed  how  long. 

How  lonsf  was  it  after  she  first  came  that  this 
accident  of  the  saucers  happened  P — It  was 
whilst  Mrs.  Briscoe  was  in  the  house,  and  that 
was  not  long. 

Were  you  in  the  room  during  any  part  of  the 
dining  time  P — No,  I  was  not. 

Were  you  ever  in  the  dinmg-room  during 
the  stay  of  Mrs.  Briscoe  there  whilst  they  were 
at  dinner  P — ^No,  I  cannot  say  I  was,  I  bad  o# 
business  there  at  dinner  time,  but  went  in  with 
the  tea-things  soon  after  dinner. 

What  was  the  age  of  miss  Briscoe  P — 1  can« 
not  tell. 

[Cross-examination.] 

Yon  say,  madam,  yon  came  over  with  lady 
Altham,  and  she  lodged  at  captain  Briscoe's!? 
—Yes,  we  did*   ^ 
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Was  not  lord  Allham  brought  to  that  bouse 
and  reconciled  ? — ^Yct,  he  waa. 

Did  uotthey  ftayaoue  few  days  after  there? 
— Yen, 

Did  not  they  go  from  thence,  after  four  or 
five  day's  stay,  and  lodge  at  Vice's  iu  Kssex- 
strret? — No,  they  went  directly  down  to  Dun- 
niaine. 

How  many  day's  stay  did  yoo  make  at  cap- 
tain Briscoe's  ? — My  lord  and  lady  met  the  4th 
and  5th  of  December,  and  we  got  to  Donmaine 
on  Christmas- eve. 

Did  m  V  lady  stay  there  all  the  time  till  she 
went  to  Dunmaine?— My  lady  did  not  lodge 
out  of  captain  Briscoe's  house  at  the  first  meet- 
ing. 

How  soon,  after  the  first  time  that  you  went 
to  Dunmaine,  did  my  lady  come  next  to  Dub- 
lin?— I  know  llrs/Hriscoe  and  her  daughter 
were  at  our  house  at  Dunmaine  on  St.  George's 
day ;  afterwanls  my  lord  came  op  to  Dublin,  I 
do  not  know  in  what  month,  but  she  desired 
my  lord  to  make  u<n  of  her  house  while  he 
ataid  in  Dublin ;  tor  Mrs.  Briscoe  did  not  \^  to 
Dublin,  but  to  some  other  acquaiiiiuncc.  3Iy 
lord  was  at  her  house  for  some  little  time,  and 
after  went  to  Mrs.  Vice's ;  and  when  we  were 
at  Diiiiiuaiiu'f  we  heard  a  great  mnny  ijuarri'ls 
that  my  lord  was  in ;  and  my  lady /when  slie 
heard  ofsiich  doings,  came  up.  tic  sent  down 
a  running  footman,  who  came  when  all  were  in 
bed  but  luc  and  Mr.  Rolph ;  he  knuched  at  the 
door  and  alarmed  us,  for  we  were  afraid  he  was 
come  with  some  ill  news  about  my  lord.  I  went 
down,  audaske<l  bow  my  lord  did;  he  said, 
Very  well ;  and  he  brought  some  green  tea  for 
my  lady.  I  carried  the  tea  to  liiy  lady,  the 
man  was  to  go  to  Ross  the  next  d:iy,  and  so  re- 
turn to  Dublin ;  there  was  one  captain  Najaok 
and  his  lady  nt  our  house,  and  they  persuaded 
my  lady  to  gu  up  to  Dublin. 

When  was  that?— In  Tiolent  hot  weather, 
whether  in  July  I  cannot  tell ;  M)ut  it  was  a 
little  while  before  the  queen  dieil,  for  J  saw  king 
Geursfe  proclaimed  at  the  castle. 

Did  nut  you  lodge  then  at  BIrs.  Vice's  in 
Essex-street?— Yes,  we  did. 

Were  my  lady  Altham  and  you  ever  before 
at  Vice's  ?— My  lady  Altham  was  one  day,  but 
not  to  lodge  there ;  she  was  there  the  day  after 
my  lord  and  she  met,  which  was  on  a  Satuniay ; 
my  lord  took  her  out  on  a  8udday ,  and  shewed 
her  where  she  was  to  lodp^e. 

Did  not  you  continue  mthe  lodgings  at  Mrs. 
Vice's  till  the  Christmas  following  ?— -No. 

How  lengthen  ?— A  little  aflter  the  news  of 
the  queen's  death  my  lady  got  mourning,  and 
we  suyed  three  weeka,  or  a  month,  or  fife 
weeks,  I  cannot  j^uess  the  time,  afler  my  lady 
want  into  mourning;  and  then  we  returned  to 
Donmaine. 

How  lengthen  were  you  at  Donmaine,  after 
my  lady's  return,  and  after  the  queen's  death, 
bAre  you  came  to  town  again  ?— Till  the  May 
MowiDg,  that  was  the  first  birth-day  of  king 
*»-wg«  1. ;  may  be  a  ftirtnightor  three  wedii, 
'""''onlii  in  May. 


Yon  named  the  dfiughtera  of  one  Mr.  Mau* 
rice  AnnesUy  ? — 1  did. 

Now,  rc'CoUiTi  y4»iirself  very  well,  did  tbe^ 
▼isit  lady  .Alihum  when  she  waa  at  Vioe's,  m 
the  month  of  August,  af\er  tlie  queen's  deatb. 
the  first  time  she  lod^^d  there  ? — I  cannot  ra- 
collect  that,  whether  they  did  the  fini  ttflM,  or 
not. 

^\'here  did  yoo  lotlgfc  the  second  time  ?— At 
Mrs.  Vice's  again  in  May  1715. 

Did  any,  and  which,of  Alr.Maoriee  Annciley's 
daughters  f  isit  lady  Altham  at  Vica'a  in  1715, 
or  at  any  time  after  P — in  Nay  1715  they  all 
did. 

Now  name  them. — Cherry,  Sarah,  and 
Dully.  1  know  Cherry  waa  the  eldest ;  but 
which  of  thcothef  was  elder,  1  cannot  lell. 

How  long  did  you  stay  then  in  Dublin  P-^ 
We  stayed  aboTea  year  in  town,  from  Maj 
1715,  and  bcttrr. 

Did  my  lord  and  lady  leave  town  durinr  Ibat 
time? — lily  lord  went'down,  but  my  lady  did 
not. 

Did  you  know  Mrs.  Charily  .Anne&Iey  ?— I 
did  Ti»ry  well. 

Was' my  lady  visited  by  Mrs.  Charity  An- 
neslny,  after  she  came  to  Vicu's  in  j&saez« 
street,  in  Muy  1713?— She  waa  fisited  by  her 
then,  1  am  sure. 

You  mention,  madam,  that  there  were  in- 
stances uf  ill  usage  from  my  lunl  to  my  lady ; 
when  he  behaved  in  that  manner,  1  suppoM, 
yon  did  not  always  escape ;  had  you  ever  any 
quarrel  with  my  lord  at  Vice's,  or  any  where 
else?— I  cannot  say  1  had  at  Mrs.  Vice's.  1 
know  one  night  he  was  making  a  great  noiae 
with  a  chair,  an<l  I  went  to  uke  away  the 
chair,  ami  he  took  hold  of  my  head-ckithes. 

Which  of  the  times  you  lodged  there  did  thif 
happen  ? — I  cannot  tefi. 

Was  it  in  the  year  1714,  or  1715  ? — I  ean* 
not  tell. 

Did  he  make  a  great  noise  f^Yes,  and  I 
went  to  take  the  chair  from  him,  that  be  might 
not  diitturb  the  family. 

Did  my  lady  Altham  scream  out  upon  that 
occasion  .'* — No,  I  do  not  believe  she  did ;  for 
she  would  rather  have  been  killed,  than  any 
one  should  have  heard  it. 

Did  you  know  any  one  that  was  called  Lu- 
cas ?— I  had  no  knowledge  of  any  ancb. 

Did  you  ever  hear  any  person,  in  that  family 
of  Mrs.  Vice's,  name  the  name  of  Lucas  F— I 
remember  some  quarrel  there  waa,  that  I  heard 
my  lord  make  use  of  the  name  of  Lucas. 

My  lord  and  ladv  were  both  in  bed  at  that 
time,  yoo  say  ?— V^hether  they  were  or  not,  I 
cannot  say. 

Did  either  of  them  get  out  of  bed  ?«-I  can- 
not tell. 

Suppose  either  of  them  shenM  have  opened 
the  window,  and  caHed  out  of  the  window^ 
mnst  not  voo  have  htard  it  ? — I  oinnot  tell ; 
t  rememoer  one  night  my  lord  waa  |(eing 
towards  the  window,  and  my  htdy  held  Inm. 

Waa  it  that  night  that  yoo  took  the  dudr 
fhwi  faimr— I  dtml  know  irheiher  it  wais 
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bot  I  beliere  not.  My  lord  said,  That  he  would 
seod  for  one  Mrs.Lncas,  to  see  whether  my  lady 
was  with  child ;  for  if  she  was  not,  he  would 
turn  her  off,  and  would  not  lite  with  her ;  but 
he  would  know  whether  she  was  with  child  be- 
fore  he  turned  her  away. 

Can  you  be  posiliTe,  whether,  immediatdy 
after  tliiri,  my  lady  was  confined  to  her  chaoi* 
her? — I  do  not  remember  that  she  was  con- 
fined to  her  chamber ;  she  was  out  of  order 
with  a  eold  or  so. 

Was  there  any  discourse  the  uezt  morning 
about  a  miscarriage  f— I  am  sure  there  was 
not ;  for  I  am  certain  there  was  no  miscarriage, 
and  therefore  there  could  be  no  discourse  of  it. 

You  are  sura  you  heard  the  name  of  Lncas 
mentioned  ?-^Yea,  I  did  by  my  lord. 

You  mentioned  your  hiaTing  gone  to  take  a 
house  npon  the  Qmij  ?— Yes,  when  we  went 
from  Mr.  Carenagh's. 

And  you  gate  a  pistole  in  earnest? — Yes, 
which  the  gentlewoman  returned. 

You  say  this  woman  nefer  saw  year  lady 
that  you  know  of  ?— No. 

Might  not  she  hare  seen  her  without  your 

Sour  knowledge,  in  the  house  of  Mrw  Ring  f — 
[o,  nerer  that  I  know  of;  she  might  hare 
gone  there  when  I  was  mnt  of  the  way. 

Was  there  any  conteMation  with  lady  AU 
tham  and  you,  atiout  the  returning  of  that  pis- 
tole ? — Noi  that  I  know  of. 

0td  she  ever  tell  you  that  she  had  seen  the 
woman  ?  -She  nerer  did  ;  and  I  bdieve  if  she 
had,  she  would  have  tokl  me  of  it. 

Did  you  ever  tell  any  body  that  that  pistole 
was  returned  f— I  spoke  of  it ;  I  made  it  no 
secret. 

Did  you  erer  hear  of  that  pistole  being  re- 
turned r— One  M*Mnllen  went  and  recdted 
it,  and  not  I. 

And  whom  did  M'Mullen  jpwt  it  to  ? — He 
gave  it  either  to  me  or  my  lady. 

Did  M*M0llen  go  with  you  both  times  to  the 
lodgings  you  took  on  the  Quay  ?  Did  not  yno 
say,  you  went  and  told  the  woman  that  the 
doctor  said  the  air  of  the  Uuay  wu  not  fit  for 
my  lady  ? — Really  I  do  not  know  whether  I 
went  with  M*Mullen  or  no ;  I  do  not  bdiere  I 
was  with  him. 

Was  it  you  that  made  the  excuse  to  the  wo- 
man ? — Indeed  I  do  not  know  whether  I  did  or 
no,  I  bdiere  it  was  he  that  went. 

Where  did  Mr.  Annesley,  now  lord  Anglesea, 
live  in  1715  ?— Opposite  the  Custom-house  I 
think  ;  it  was  so  that  I  oonU  see  the  fire- 
works. 

How  far  was  that  loMag  fhiiki  Esaex- 
bridge  ?-^fndeed  t  cannot  till  bow  far. 

Do  you  know  whoie  house  it  was  in  f — No 
Indeed. 

Did  you  know  the  boose  where  sir  Alexander 
Cairneiahd  Mr.  Henry  fifed?— I  doholkttow 
where  any  of  them  Iff  nd« 

What  MoaA  of  an  sfMfflmeDt  wa»  there  Ibt* 
lord  and  lady  Altham  to  be  entertained  in  ?-^ 
T^lere  wte  a  cRnite^nota'nifl  i  tfbd  nnttnbar, 
the  sapper  witoitf&lliiKidhtfllriMnMl^tt.' 


Did  not  yoo  go  orer  Essex-bridge  to  go 
to  these  lodgings  ?— We  did. 

Did  you  turn  on  the  riglil  hand  or  the  left  ?— > 
On  my  right  hand. 

How  far  did  you  dri? e  on  the  Quay  ? — I  went 
in  a  chair. 

How  far  did  yon  go  then  ?— I  cannot  tell. 

Was  it  up  one  or  two  pair  of  stairs  ?*--One 
pair. 

Was  that  Mr.  Anncniey's  lodging  ?^It  was; 

Was  it  a  very  handsome  apartment? — In- 
deed I  cannot  tell. 

You  mentioned  in  your  going  to  Wexford  a 
sister  of  Mrs.  Giffard  ? — Yes. 

Did  she  ride  behind  any  body  ?— No,  she 
rode  single. 

What  was  her  name  ?— I  cannot  tell. 

Was  she  a  maiden,  or  a  married  woman  ?-— 
She  was  unmarried. 

Was  she  part  of  lady  Altham's  company  ? 
— 8he  was  when  she  came  there. 

Did  abe  lodge  with  lady  Altham  ? — Yes. 

At  whose  house  did  lady  Altham  lire  ?— At 
captain  Sweeny's. 

JM  my  lad%  go  there  to  fisitMrs.  Sweeny? 
— I  oannot  tell  whether  she  did  or  no. 

Was  it  not  to  bear  the  trial  of  the  Preten- 
der'a  men?— I  cannot  tell,  for  1  did  not  know 
of  nny  particuhir  trial. 

Was  there  any  particular  trial  expected  ?-~ 
My  lord  and  lady  might  know  it,  Ibut  I  did 
not  know  it. 

What  cbthes  did  my  lady  wear  at  Wexford  ? 
—-Indeed  I  cannot  tell  you  what  clothes. 

Had  not  my  lady  a  silfer  silk  ? — No^  not 
then ;  she  did  not  wear  it  at  Wexford,  because 
she  was  in  mourning  for  the  queeu. 

I^ray,  what  serfants  attended  my  hnd  at 
that  tifHe?-*-!  cannot  tell  what  serrants,  bot 
hb  own  serf  ant  Anthony  Dyer  was  ill. 

But  you  are  aure  Rolph  went  there? — Yes. 

Wliat  cokiur  wu  the  horse  he  rode  ? — In- 
deed I  cannot  tell,  nor  what  ookmred  horse  I 
rode  mysdf. 

Did  Rolph  lodj^  in  tlie  same  house  with  my 
lord  ?— No,  he  did  not. 

Did  he  come  to  my  lord  at  Mrs.  Sweeny's? 
— 1  cannot  tell,  for  my  lord  was  a  justice  &i 
peace,  and  Rolph  had  some  informations  to 
delifer. 

Did  be  attend  him  as  a  serfant?— 1  do  not 
know  but  he  might,  for  my  lord  nerer  dressed 
in  my  lady's  room,  and  I  cannot  tell  who 
attended  him. 

Was  it  the  dliy  after  yoo  came  down  that 
you  mentioned  Jug|[y  Landy's  being  with 
child  ?x^Tbe  very  ninit.  It  was  said  that 
night  that  it  was  an  officer's  serf  ant*s,  and  the 
next  day  that  it  was  my  lord'a,  or  bis  brother^ 
or  the  dog-boy's,  ct  nome  i^lse  of  the  servients. 

How  long  Aid  tbit  Woman  continue  in  thn 
bouse  after  ?— 1  tsnnntittell. 

And  praYp  Madam,  could  your  rigbteooa 
spfirit  bent  tmtt  this  woman  ihonid  stay  so  bng 
hi  Ate  liuonef-^knfleed  I  did  tuA  ooncem  my 
«ieinftODt  bet*. 

Do  yoo  klitftr'flMlKdy  BfaMlligtoiif— I  Be 
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Being  asked  if  she  is  sure  she  heard  lady 
AUham  say  she  would  be  proud  of  haf  ini;,  or 
vished  to  have  a  chdd ;  says,  «he  never  did  bear 
her  B»y  so,  hut  known  she  %voulil  lia?e  been 
proud  of  havinfp  a  ehiKI.  Bein|r  asked  if  slie 
ever  heani  lady  Allbuiii  say,  she  had  a  child  ; 
says,  she  uc\'er  did.  Ikin*f  asked  \«  hen  it  was 
my  loni  applied  to  her  lo  dry- nurse  the  child  ; 
says,  she  cannot  tell,  hut  says  ahe  has  dry- 
norscd  chtldreu  at  ten  years  old.  iUi'me  a«pked 
if  she  knows  Mr.  Jjds,  and  Mr.  Reiiy  ; 
says,  she  knows  Mr.  Jans,  hut  not  Mr.  Ileily. 
Being  asked  if  she  knotirs  one  David  Hon  let ; 
aays,  she  does  not.  Beinpf  asked  if  bbe  ncTer 
had  anv  discourse  with  any  one  about  my  ladv's 
having' a  rhild,  and  that  if  she  did  not  say  tfiat 
my  lady  had  a  child  ;  says,  she  does  nr*t*know 
of  anv  such  discourse,  or  that  she  ever  said  my 
bdyfaad  a  cbiJd.  Being  asked  if  she  ever 
saw  lady  AUham  after  bhe  left  Dunuiaiue ; 
says,  she  saw  ht-r  at  Russ  and  in  Dublin. 
Being  asked  if  ylie  was  nevi-r  married  before 
she  married  MoUoy  ;  sa}s,  sbe  was  married  to 
one  Bym.  Being  asked  how  lung  it  was  after 
her  marriacc  that  my  lord  aiiplied  to  her  to 
dri'-nursc  the  child;  sa\s,  she  cannot  tell: 
says,  mv  lord  was  un  liorse-back  when  he 
spoke  toiler ;  savs,  she  has  forgot  the  lerranta' 
names  that  lived  in  the  family  when  she  was 
there;  says,  her  husband  was  a  farmer  and 
joiner,  and  |iaid  15  or  16  pounds  a  year  rent. 

Mu r t in  Xe ife  sworn . 

Hays,  he  knew  my  lord  and  lady  AUham 
ier\  well,  and  knows  Dunmaine  in  the  county 
of  \\exford  verv  well,  that  he  Uvtd  there  a 
year  before  my  laily  came  ;  that  he  \«as  smith 
and  farrier  to  my  krnl,  and  he  bought  louls  tor 
deponent,  and  built  him  a  forge,  iSa\s,  he  eat 
and  drank  in  the  house,  and  slept  up- stairs, 
and  hied  iliere  all  my  lady's  time,  but  \ias  sick 
three  oionths,  and  was  then  at  Koss,  and  in 
Thomas- town.  Being  asked  what  time  of 
the  year  he  was  aick ;  savs,  he  cannot  tell, 
that  he  is  no  scholar,  and  could  not  keep  an 
account  of  it ;  says,  my  lady  was  near  a  }  ear 
in  the  bouse  before  he  Veil  sick.  Being  a«ked 
if  he  renoMubers  the  day  my  lady  AUham  dc- 

Crted  from  Dunmaine  ;  says,  he'does.  fur  that 
went  with  her  to  Koss. '  Being  asked  how 
long  it  was  at\er  his  sickness  that  my  lady  Al- 
tham  wtrut  to  Ross;  savs.  he  cannot  tell. 
Being  asked  what  time  of  the  year  it  was  he 
came  home  after  his  sickness  ;  believes  it  was 
about  tlie  beginning  of  winter,  but  before  my 
kdy  went  away.  Being  asked  how  li»ng  my 
lady  continued  at  Dunmaine;  fta\s.  my  lady 
eame  to  Dunmaine  a  day  or  two  betore  i'hrist- 
mas-day,  and  staid  there  till  abnut  t'hri«tmas 
Ibrae  years  after,  and  to  the  Caiullenuis  foU 
hiwing.  Bcins  asked  if  be  did  evrr  see  a 
child  at  the  house  of  Dunmaine ;  sa\  s,  h<* 
•Of er  mw  a  jchild  there,  bnt  a  hasLtrd  son  of 


Joan  lAndy*s,  who  was  brought  thither  in 
about  two  months  after  my  lord  and  lady 
parted,  and  that  he  saw  him  with  my  loitl 
three  years  after  the  separation;  that  in  a 
little  tune  after  my  lady  went  away,  the  chiM 
was  taken  into  the  house.  Being  asked  who 
were  the  servants  there  in  his  time ;  says,  Mr. 
Taylor  was  the  head  man,  .Anthony  Dyer  at- 
teuideil  my  lord,  and  was  gentleman  lo  him 
when  depuoent  cuine  to  the  house.  Being 
asked  who  was  my  lord  s  geiitlenuin  at  the 
time  of  taking  the  child  into  the  house;  aays, 
there  was  one  Kiiinedy,  who  also  attended  on 
my  lord,  but  depuneut  was  not  positive  whe- 
ther Kennedy  or  D\er  was  then  my  lord's 
gentleman,  but  one  of  them  w:i«  trentleiDan  to 
him  at  that  time.  Being  asked  \ilio  was  gen* 
ileman  after  Dyer  to  my  lord ;  says,  he  be- 
lieved Kennedy  was.  Being  asked  if  he  ever 
saw  Joan  Laudy,  when  she  was  with  child;  savs, 
he  did,  atid  saw  her  child  twenty  times  in  her 
arms,  w  hen  she  used  to  come  altuut  the  house 
of  Dunmaine,  and  especially  when  my  lord 
was  abroad,  she  uscil  to  come  ;  fiir  she  used  to 
ask.  Is  my  hird  abroad?  lie  nAeii  saw  her 
come  in  the  hack  part  of  the  house,  w  here  bis 
forge  was,  to  get  something  to  eat  and  driuk, 
and  she  received  meat  auJ  drink  fit>m  the 
butler,  called  Thumas  Rolph.  Beint;  asked 
if  she  ever  nursed  a  child ;  says,  she  never 
nursed  a  child  e\ce[)t  her  own,  while  the  de- 
|>oneiit  was  in  the  country.  Being  askcil  who 
attended  the  child  wlun  it  uas  brought  into 
the  house  ;  savs,  the  dairy-\«oman  whD  was 
called  Black  K.ate,  and  the  child  was  after- 
wards brought  to  Kinoay,  in  the  county  of 
Kildare,  when  my  lord  weot  to  lite  thert*,"and 
the  deponent  saw  him  ihera  with  n;y  lunK  and 
it  was  the  same  chihl  that  was  at  Diinniaine. 
that  the  deponent  saw  at  Kinnay.  Beiug  u^LlJ 
if  he  ever  saw  that  same  child  in  DuMin  ;  ^avji, 
he  did,  that  he  saw  that  same  child  ai  Collr'gc 
Circen,  placing  among  the  l>u\s;  most  of  the 
boys  were  shne>boys  ;  that  Iw  uas  neitht-r  well 
dad,  nor  had  shoes  ou,  ami  iirpuut^nt  iKiicird 
my  lord  \ise\\  at  that  time  in  Proper- lane. 
Jieing  a*>kf'd  w  heih^r  it  w  as  the  same  boy  lie 
saw  in  Kinnay,  that  he^aw  in  College  Green  ; 
says,  it  was  the  same  buy.  Ikiug  askeil  w  h«- 
ther  lie  saw  the  same  boy  .tt  Carrickduff; 
aays,  he  ikes  not  know  Carrickdud*.  Being 
ttked  bow  old  the  buy  wasi  when  he  saw  liim 
at  Kinnay;  sa\>, between  four  and  ^\e  yean 
to  the  best  of  his  knowlalge.  Sax  s.  he  it  ever 
saw  the  boy  since  be  saw  him  at  College 
Green  ;  that  he  does  not  think  he  cuuld  know 
him  now.  Says,  he  beheves  my  lord  staid  at 
Duniuaine  two  yeans.  Being  askeil  whose 
child  was  the  iMiy  reputed  to  be  at  Kinnay  ; 
aays,  he  was  then  reputed,  by  evei^*  one  nif 
the  servants,  a  bastard  Mtn  of  Joan  l^ndy's, 
and  whtACver  he  ilid  amiss  mv  lord  wouid 
have  him  whip|ieil  ;  and  deponent  beard  my 
iorii  once  say.  Damn  the  b^istard,  he  wilt  never 
br  gtMid,  hecau<:e  he  had  Ju^gy  Landy's  blood 
m  him ;  aa}  $,  my  lurd  it  iiipped  the  boy  several 
times,  and'ustd  t<»  say  the  aaine  tliuig,  and 
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call  him  a  bastard ;  and  m  j  lord  desired  the 
do^  to  be  let  at  the  mother,  if  she  called  at 
KjDiiay.  Being  asked  how  was  Joan  Laody 
MQpIoyed  when  she  was  in  (he  serrice ;  says, 
she  was  kitchen-maid  under  Forster  (the  cook), 
and  she  left  the  house  because  she  was  with 
child.  Being  asked  if  he  erer  heard  of  any 
child  being  christened  in  Dunmaioe  house 
while  my  lady  was  there ;  says,  he  nerer 
did.  Being  asked  who  was  my  lad  v*8  woman ; 
says,  one  Airs.  Heath,  and  nobody  (as  depo- 
Dent  knows)  attended  my  lady  but  she,  and  he 
was  at  Dunmaioe  when  my  ladv  came  there, 
and  before  it ;  but  can't  tell  who  came  with 
her  ladyshi|i  to  Dnnmaine.  Being  asked  if 
he  was  m  tlie  house  the  day  of  the  separation 
of  xx\y  lord  and  lady ;  says,  he  was  there  at 
that  time ;  that  it  was  on  a  Sunday.  Being 
asked  if  be  could  tell  the  occasion  ot  it ;  says, 
iny  lord  called  him,  and  all  the  men  ser?ants 
in  the  house  up ;  tliat  my  lord  appointed  to 
dine  at  one  Bennet's,  but  be  did  not  leave  the 
land  of  the  town  before  be  returned ;  that  the 
deponent  met  his  lordship  going  up  stairs  with 
a  drawn  sword  b  his  hand,  and  asked  him 
where  he  was  going ;  and  mj  lord  ordered  the 
deponent  to  go  along  with  him,  and  presently 
the  deponent  hearf  tlie  hue  and  cry  in  the 
room ;  and  afterwards  the  deponent  went  with 
my  lady  to  Ross  at  night-fall ;  noy'  lady  de- 
sired it  might  be  late  going  into  Ross :  says, 
that  nobody  was  with  her,  but  Mrs.  Heath  ; 
that  the  deponent  was  by  when  my  lady  went 
fnioachair,  and  it  was  a  four- wbeelal  chair, 
to  the  best  of  bis  remembrance.  Being  asked 
if  there  was  any  child  brought  to  my  lady  to 
the  chair  to  take  lea? e  of,  as  she  was  going 
away ;  says,  there  was  no  child  brought  to  her 
to  take  leafe  of,  and  the  deponent  saw  ne?er  a 
child  there ;  the  child  called  Jemmy  Landy 
was  with  his  nurse  that  day.  Being  asked 
who  was  his  nurse ;  says,  Joffgy  Landy  his 
mother  was.  And  being  asked  why  he  called 
ber  his  nurM ;  says,  beaiuse  be  saw  her  nurse 
him,  and  if  he  did[  not  call  it  right  it  was  be- 
cause he  was  no  scholar.  Being  asked  what 
child  was  broozht  to  Dunmaine  house ;  ssys, 
Juggy  Landy^  bastard  by  lord  Altham  was 
broi^fbt  to  the  house.  Being  asked  if  he 
knew  Joan  Laffan ;  says,  he  did :  she  was  in 
tbe  bouse  before  my  lord  and  lady  parted,  and 
was  in  the  house  after ;  she  was  there  in  tbe 
station  of  a  laundry- maid  or  chamber-maid. 
Being  asked  who  visited  my  lady  at  Dud- 
inaine ;  saya,  capt  Giffiird  and  hn  lady,  capt. 
Giffiird's  brother  and  his  lady,  and  one  Nr.  ( 
Elmes,  who  used  to  come  there  often,  and 
bout  with  my  kird  ;  says,  he  believes  bis  name 
was  William  Elme^  Being  asked  did  be  ever 
know  Joan  Laflan  attend  any  child  there; 
■ays,  be  never  knew  her  to  attend  any  child  at 
panmaine ;  he  knew  the  child  oseu  to  sleep 
with  black  Jiate,  while  Joan  Lafian  was  in 
|b#  house. 

[Cross-examined.] 

Peing  asked  if  \i»  fiftd  with  ny  lord  ail 
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the  time  he  was  at  Rinnay ;  says,  he  did  not 
live  with  my  lord  at  Kinnay  all  the  time  he 
was  there ;  he  staid  there  for  some  little  time, 
from  thence  he  went  to  live  at  Kildare.    Being 
asked  how  long  he  lived  in  Kildare ;  says,  he 
could  not  exactly  tell,  but  l>elievea  he  lived 
there  20  or  21  years.    Says,  he  removed  with 
my  lord  to  Kinnay  ;  they  were  a  year  at  Bal- 
lysax  before  they  went  to  Kinnay ;   my  lord 
went  to  Dublin  after  the  separation,  and  can't 
tell  how  long  after  he  came  thither ;  but  he 
went  after  to  Dunnuune.    Being  asked  when 
was  the  child  taken  into  the  house  ;  says,  he 
was  taken  into  the  bouse  of  Dunmaine  before 
my  lord  lef^  the  country,  that  the  child  was 
very  ill  dressed  then,  that  his  cbthes  were  not 
worth  six- pence  ;  he  thinks  they  were  some 
old  things  that  were  made  into  clotlies  for 
him  \  believes  it  waa  silk,  hot  can*t  tell  the 
cokHirofit.    Being  asked  how  long  was  my 
lord  in  Kinnay  after  deponent  parted  with 
him  ;  saya,  he  oelieves  about  a  year,  but  thai 
be  never  saw  his  lordshin  after  deponent  left 
him  at  Kinnay,  but  in  Dublin.    Beinff  asked 
how  old  was  tbe  child  in  Kinnay,  when  he 
left  it ;  says,  about  five  years  old,  rather  over 
than  under.    The  child  was  in  the  beginning 
but   badly   dressed,   and  in  ^trt  indifferent 
clothes,  while  deponent  was  in  kinnay ;  but 
my  lord  after  bespoke  clothes  for  him.  He  had 
a  habit  and  a  little  petticoat,  and.  he  went  to 
school  to  one  Johny  Mahony 's,  who  kept  school 
near  the  Curragh  of  Kildare.  Being  asked  what 
colour  the  habit  was  of ;  aays,  he  believes  it  waa 
made  of  a  slate-coloured  frize.   The  clothes  the 
child  had  at  Dunmaine  were  mad;  of  an  old 
night-gown ;   and   tbe  first  ck>tlies  he  had 
at  Kinnay  were  worse  than  the  first  clothes  be 
had  at  Dunmaine.    Being  asked  if  he  saw  him 
in  his  first  coat  and  breeches ;  says,  he  saw  him 
dressed  in  the  first  coat  and  breeches  at  Dnn- 
maine, and  that  they  were  red,  and  the  servants 
used  to  say  Jemmy  would  fool  his  breecliest 
being  the  first  time.    Being  asked  if  he  bean! 
my  lord  fftve  directions  to  nave  him  whipped  ; 
says,  he  heard  my  lord  give  directions  to  iiaTtt 
bim  whipped,  and  that  he  was  whipped  when' 
he  wore  the  slate-coloured  ctothes;  and  tbe 
deponent  heard  my  lord  say  he  would  break 
any  servant's  head  that  would  let  Joan  Landj 
see  the  child :  my  lord  spoke  to  Rice,  who  was 
coachman,  to  whip  the  boy,  and  said  he  woahl 
n/ever  be  tpood,  he  had  so  much  of  the  Mood  of 
Juggy  Lsndy  in  bim,  and  deponent  nnderslood 
he  wu  Juggy 's  son ;  for  my  hird  osed  the 
wonis  bis  mother,  Juggy  Landy.    Being  asked 
how  old  the  boy  tlien'was;  says,  about  five 
years  old  ;  says,  that  he  never  saw  my  kird 
fond  of  tfie  bojr ;  that  he  waa  used  to  see  the 
boy  running  in  and  out;  that  he  frequently 
saw  my  lord  at  dinner  and  supper,  but  did  not 
attend  at  table,  beinr  only  my  lord's  smith ; 
bnt  that  he  was  as  free  with  my  k>rd  as  any 
servant eouU  be  with  his  master;  thst  be  never 
saw  a  child  at  my  tord*s  table:  thst  he  was 
osed  to  see  my  lord  as  deponent  went  through 
the  passage  upon  Nveral  oecajuoas ;  andofica 

4P 


TSIS]         17  GEORGE  II.    Trial  m  J^hml  tOwem  J,dmeJ^,  e$q.   [ISV 

twooibcr  Mffnft;  mjUffSbeyw 
iw  aoQui  tire  HWMiini  Doin  ibb  nyi 
IImk;  thil  he  cnmot  teD  irlithw '  fMg^ 
Luidj  WM  erer  thaep  bol  thai  be  w^mJSm 
Liflaa  then,  tad  nj  lord  wo«ld  h»ttt< 
hcrto  be  dwM,  but  that  HMMlfar 
to  prerent  him ;  n jfa,  he  cannot 
mylonlaeat  for  the  child,  or  wfaohtcnrtUb 

Ti  linim  mi  Hiiniii  fl  tn  ihii  ih  |iiiirt,  jhii  m 
haps  hemkht  bt  miHakcDt  R  WM  cnM 
act  friae,  the  child  had  fai  hb  hahit ;  Iha 
neat  nid,  he  kaew  what  ramtiet  vai^  ' 
could  not  ndttake  canUet  Ibr  liiaa.       _^ 
ashed  if  heknowa  Molhall  a  taylor  ;  aaj^k 
bchevea  heufed  at  ITilnillim  hndga  _  hntdw 
BOi  hnow  vhetber  hesawa  tayhar  alKiaMic 
BOi:  heaawacoatandbraechcaniitliecUl* 
Klnnay;  bat  is  not  rare  whether  itwascialfal 
or  not,  but  be  was  sure  it  was  red.    BcBf 
asked  to  whom  did  he  gre  to  school  al  Kinaij; 
says,  to  one  Jobny  Mahony,  and  the  scbssU 
house  was  a  little  cabbio  near  the  Cuiwh; 
that  he  did  not  lodge  or  diet  there,  for  um 
was  not  a  bit  of  Tictoals  to  be  had  there,  bat  bt 
dieted  and  lodged  at  my  lord's.     Beii^  asM  if 
he  knew  one  Connor  a  schoolmaster  there; 
says,  he  did,  but  he  did  not  know  the  child  is 
go  to  any  other  school  but  Mahony's.    Qcifl; 
asked  what  sort  of  a  boy  he  was  ;  says,  he  wu 
a  clean  faced  hoy  with  fiaxen  hair ;  and  the  de- 
ponent ol^  heard  my  lord  aay   he  was  t 
bastard-son  of  Juggy  Landy's  ;  and  in  pre- 
sence of  the  serf  ants  it  was  said,  he  bad  too 
much  of  the  blood  of  the  mother  in  him.    Ff«*g 
asked  how  was  the  child  treated  among  tbt 
gentlemen ;  says,  he  does  not  say  the  boy  vai 
treated  as  a  bastard  among  the  KeotlemeD,  ftr 
that  he  never  knew  any  gentlemen  ooDoen 
themselrea  about  him  ;  but  he  was  treated  by 
the  servants  as  a  bastard -sou  uf  Joan  Lsadj. 
Being  asked  whether  he  was  iutroduced  to  soy 
gentlemen  as  my  lord's  lawful  son  ;  says,  bt 
was  not  introduced  to  any  gentleman  as  aiy 
lord's  lawful  son,  as  God  was  his  judge ;  sm 
he  never  saw  the  child  dine  w  ith  my  loid,  w 
that  he  eat  with  his  servants ;  that  he  Devcr 
saw  him  ride  abroad  with  my  lord,  and  tliatla 
was  not  able  to  ride  abroad  then  ;  that  he  it- 
members  he  was  very  mischievous :    If  tfae 
cook  was  dressing  victuals,  be  used  to  disturb 
him,  and   put  things  wrong.     Being  asked 
whereabouts  it  was  tliat  my  lord  ffave  duectioni 
to  Rice  (the  coachman)  about  whipping  tbe 
boy ;  says,  that  it  was  at  the  kitchen-door  my 
lord  gave  directions  to  Uice  about  wbippii^ 
the  boy.    Says,  that  he  never  saw  col.  Paul  at 
Kinnay,  nor  did  he  ever  know  that  my  lord 
visited  Mrs.  Anucsley  at  Ballyshauuon,  nor  did 
he  ever  see  the  child  in  company  with  any  gen- 
tlemen at  Kinnay.      Dcing  asked  who  vu 
present  when  my  lord  directed  the  bonnds  to 
be  set  at  Joan  Landy;    says,   that  'VVilliam 
EIroes  was  present,  and  it  was  said  in  thedepo* 
nent*s  hearing ;  and  he  heard  my  lord  say,  that 
he  would- not  wish  for  ^OOA  that  Jnggy.  L^y 


Went  into  the  parloor  to  see  him,  and  to  get 
money  to  buy  iron,  and  bad  access  to  him  at 
any  time.     Being   asked  if  Anthony  Dyer 
lived  with  my  lord  at  Ballysax ;  says,  he  did 
not ;   says,  he  knows  BIr.  Lawrence  Blisset, 
but,  to  the  best  of  his  remembrance,  never  saw 
him  at  Kinnay ;  that  he  had  no  knowledge  of 
him  whilst  he  Hved  at  Kinnay,  but  it  was  poa- 
aible  he  might  have  been  there ,  withoot  depo- 
nent's knowing  it;   says,  be  docs  not  know 
that  Mr.  Misset  hunted  with  my  lord.    Being 
asked  how  old  tlie  boy  was  when  he  saw  him 
at  College -green  ;  says,  about  seven  or  eight 
years  old,  and  that  deponent  lived  about  two 
years  at  Kildare  before  he  saw  him  in  Dublin. 
Being  asked  if  be  could  know  him  then ;  says, 
he  should  then  have  known  him  among  five 
thousand :  he  knew  he  had  white  hair.    Being 
asked  if  be  knew  John  Fitzgerald ;  says,  he 
knows  two  of  that  name.    Being  asked  if  he 
had  any  discourse  with  any  John  Fitzgerald 
about  tne  pkuntiflfor  defendant,  or  that  he  was 
to  get  any  clothes  from  Mr.  Jans,  or  money  fh)m 
any  one ;  says,  that  the  day  before  he  bought  a 
halfpenny-worth  of  tobacco  from  long  John 
Fitzgerald,  who  lives  in  St.  Thomas-street,  and 
never  told  him  he  was  to  get  any  clothes  from 
tf  r.  Jans,  or  that  lady  Altham  bad  a  child ; 
aays,  that  he  never  got  any  money  from  any 
man  to  appear  in  court;  and  the  way  he  came 
to  appear  was,  that  he  happened  to  lie  shooing 
a  horse  for  a  man  in  Kildare,  who  came  from 
the  county  of  Wexford,  and  happening  to  talk 
of  this  affair,  the  deponent  desired  biro  to  tell 
lord  Anglesea  that  he  was  alive,  and  that  he 
would  tell  what  he  knew  of  the  matter ;  and 
desired  he  migjit  be  sent  for,  if  occasion  re- 
quired, to giveuis testimony ;  and  desired  the 
man,  whose  horse  he  was  shoeing,  to  tell  Mr. 
Darenzy  that  he  was  willing  to  give  his  tes- 
timony.   Being  asked  when  he  was  in  the 
county  of  Wexford ;  says,  he  has  not  been  in 
Ihe  county  of  Wexford  these  twenty  years,  ex- 
cept at  Gowry.    Being  asked  how  long  it  was 
aiuce  he  saw  the  man  in  Kildare ;  says,  above 
a  twelvemonth  ago.    The  man  mentioned  the 
affair  to  him  as  he  was  shoeing  his  horse;  bis 
name  was  King,  to  tike  best  of  the  deponent's 
knowledge;  anti,  as  he  thinks,  it  was  hien« 
tioned  in  discourse,  that  the  man  said  that  he 
heard  that  the  right  heir  to  lord  Angleisca  was 
come  over.    Depoueiit  said,  if  he  heard  he  was 
ilie  right  heir,  it  was  tiom  those  who  knew  no- 
thing of  it ;  for  that  deponent  knew  my  lord 
had  no  son, but  by  Jugtry  Landv;  aud  hearing 
it  talked  of  in  the  county  of  llildarc,  he  said 
It  was  Jemmy  Landy  that  was  come  over. 
Tbe  deponent  said  little  care  he  saw  Joan 
Laffan  take  of  any  child.    Bein{r  asked  if  the 
child  had  ever  a  scarlet  habit,  or  a  leather  in  liis 
cap  at  Dnnmaine;  says,  he  neier  had  ;  that 
my  lord  came  to  Ballysax,  and  he  lived  there 
for  aliout  a  twelvemonth;    that  he  kept  his 
hounds    and  horses    at  Ballyshannon,  when 
lie  lived  at  Ballysax  himself.      Being  asked 
what    srnants    my    lord   had    there;    says, 
Xiftj^ry  Askin  was  his  groom,  and  •«—  Bice 
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^99B  tbe  mother  of  the  child,  and  that  he  would 
give  500/.  more  that  he  had  got  the  child  by  an 
EngVish  woman ;  and  the  child  was  called  in  all 
the  house  Jemmy  Landy ;  but  sometimes  the 
tervaots  called  him  Jemmy  Anneslev,  but  be- 
lieves it  was  because  my  lord  got  the  child ; 
but  the  deponent  never  heard  him  called  young 
lord  Altham. 

Ann  Cauffield  sworn. 

Says,  she  knew  the  late  lord  Ahham,  and 
4UIW  my  lady  at  Dunmaine,  when  she  lived  at  a 
place  called  A -Clare,  about  a  mite  from  Dun- 
maine ;  that  she  was  bred  and  born  there,  and 
lived  there  before  mv  lady  came  to  Dunmaine^ 
and  after  she  had  leh  it.  Being  asked  if  she 
ever  heard  of  my  lady's  having  a  child  at 
Dunmaine,  or  observed  her  being  with  child ; 
aa\'8,  she  never  heard  of  her  having  a  child  till 
of  late,  and  that  she  sometimes  went  to  Dun- 
maine house  about  some  business,  and  never 
•aw  any  signs  of  her  being  with  child.  Being 
«sled  if  she  knew  any  of  the  servants  of  the 
house ;  says,  she  was  acquainted  with  Elisa- 
beth Molloy,  and  with  Mr.  Rolph,  and  with 
Anthony  Dyer,  and  knew  Joan  Landy  the 
kitchen  maid,  and  remembemi  Juggy  Landy 
one  St.  George's  day,  and  that  she  observed 
ber  big  bellied,  as  she  was  dancing,  and  all  the 
company  noticed  it,  and  wondered  how  she 
could  dance  so  well  in  that  condition:  my 
lord  appointed  that  day  to  he  kept  a  day  of 
aport,  and  deponent  heard  she  was  soon  after 
brought  to  bed,  and  saw  her  the  summer  after 
mt  deponent's  father's  cabbin,  where  he  used  to 
make  hb  turf,  and  there  was  some  discourse 
%boot  her  son.  Says,  it  was  the  common  re- 
port it  was  my  lord's  son;  and  afterwards  she 
saw  the  child  at  school  at  one  Patrick  Fur- 
long's, at  a  place  called  Terry-rash,  and  he 
went  to  8i:liool  part  of  the  time  from  my  lord^s 
house.  Says,  that  my  lord  Altham,  m  some 
time  after  the  separation,  came  to  Furlong's, 
where  the  boy  was  at  school,  and  asked  Fur- 
long, Where  IS  Jemmy?  and  that  my  lord  said, 
be  would  horse-whip  Furlong,  if  he  would  let 
that  bastard  go  near  Jugg  Limdy,  for  he  would 
be  80  cross  if  he  saw  her ;  and  deponent  heard 
my  lord  say  it  when  she  called  to  see  two  of 
beriisten  who  went  to  that  schooli  but  she 
never  saw  the  boy  at  Duhmaioe. 

[Cross-examined.] 

Being  asked  how  old  she  was ;  sayi,  she  is 
(brty  three  or  forty  four  years  old ;  that  she  never 
went  to  school  to  Furlong's,  but  that  she  called 
ihere  to  see  her  sisters,  who  continued  tbe  sum- 
mer at  school,  and  were  very  young ;  says,  she 
•aw  the  child  at  the  mother's*breast ;  says,  she 
9ever  heard  till  within  these  two  years  that 
Jaggy  Landy's  child  was  dead,  but  that  she 
heard  that  Juggy  Landy  had  a  child  by  her 
busband.  Says  she  was  present  when  my  lord 
•poke  to  Furiong.  Beinjj^  asked  whether  she 
can  take  upon  her  to  say  it  whs  the  same  child 
she  saw  at  the  mother's  breast  that  she  saw 
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world  take  upon  her  to  say  it  was  the  sam* 
child  that  she  saw  at  nurse  that  she  saw  a^ 
Furlong's.  Says,  she  knows  father  Downs, 
and  saw  him  that  very  day  of  her  examination. 
Says,  she  is  a  Roman  Catholic.  Being  asked 
by  virtue  of  her  oath,  whether  father  Downs 
did  promise  to  give  her  absolution  for  what 
she  was  to  swear  in  court ;  says,  by  virtue  of 
her  oath,  he  never  promised  to  give  her  abso- 
lution,  and  never  mentioned  any  such  thing  to 
her.  Being  asked  what  day  is  St.  George's 
day ;  says,  some  tidae  in  April. 

William  Rowli  sworn. 

Says,  he  knew  mv  lord  and  lady  Altham  at 
Dunmaiue ;  he  lived  at  a  place  called  Ballyca^ 
more  within  a  mile  of  Dunmaiue,  and  was  ac- 
quainted with  my  Iord*s  family,  at  my  lord*s 
bouse,  till  after  my  lord  and  lady  separated. 
Says,  he  never  heard  lady  Altham  had  a  child, 
or  was  with  child.  Says,  he  is  a  farmer,  and 
used  to  go  hunt  with  my  lord,  and  that  my  lord 
stood  godfather  to  one  of  bis  children.  Being 
asked  if  ray  lord  had  any  conversation  with 
him  at  any  time  about  a  child  ;  says,  my  lord 
told  him  several  times  he  had  a  child  by  Juggr 
Landy  ;  says,  she  was  brought  to  bed  in  a  httlc 
cabbin  near  the  lands  of  Dunmaine.  Being 
asked  if  he  heard  my  lord  say  he  had  any  issue 
by  his  lady ;  says,  be  heard  my  lord  say  be 
never  had  issue  by  his  lady,  and  he  never  ex- 
pected to  have  any ;  and  if  my  lord  had  any 
child  by  his  lady,  the  deponent  must  have 
known  it^  for  he  was  as  free  with  my  lord  as  if 
he  had  been  my  lord's  equal.  Says,  that  after 
the  separation  the  child  was  brought  home,  and 
one  day  my  lord  was  standing  in  the  kitchen, 
and  the  deponent  heard  it  said  Landy  did  not 
belie  him,  for  the  child  was  like  him  by  his 
eyes.  When  the  child  was  brouj;ht  home,  my 
lord  named  it  himself  James  Landy. 
[Cross-examined.] 

Being  asked  what  age  the  child  was  at  that 
time ;  says,  between  3  and  4  years  old,  and 
could  not  speak  English.  Being  asked  what 
coloured  eyes  my  lonl  had ;  says,  that  to  the 
best  of  lib  knowledge  my  lord  Altham's  eye-, 
brows  were  very  black,  and  his  eyes  were  grey, 
The  deponent  said,  that  if  my  lord  and  the 
child  were  face  to  face,  he  could  know  if  they 
were  the  same  colour,  hot  cannot  rememb^ 
particularly  the  colour  of  my  bird's  eyes ;  say s. 
tlie  child  had  a  white  linen  cap  on,  and  there- 
fore the  deponeut  could  not  tell  the  colour  of 
his  eyes.  Being  asked  how  he  came  to  con- 
verse so  familiarly  with  my  lord ;  says,  because 
my  lord  gave  biro  liberty  to  talk  to  bim| 
and  said,  beibre  ny  lord  came  to  Dunmaine, 
deponent  in  discourse  told  my  h)rd,  that  Joan 
Landy  told  deptmeot  that  she  was  big  with 
child  by  my  lord.  Beio^r  asked  where  Joai| 
Landy  lived  when  this  discourse  happened} 
says,  io  my  lord's  house. 

Mr.  Michael  Downts  sworn. 
Says,  he  kuevr  the  late  lord  and  lady  Altham 
at  J^jfM^nainej  ia.t|ie  parish  of  TintL(«)y  and 
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coiiuly  ofWoxfonl.  He  knew  my  lord  first, 
«nil  uus  there  iiboiit  a  year  anil  a  half  before 
lay  ludy  came  to  Duiimaine,  anJ  my  lady 
livcil  ihrro  ul>out  three  years  and  three  weeks. 
Says,  hit  then  lived  at  a  place  called  Bucks - 
town,  oil  colunel  l^t\us\  vhtate,  and  ktill  lives 
there.  That  my  lord  and  lady  came  to  see 
him,  and  (hat  he  used  to  i;o  of\cD  to  see  my 
lord,  cither  once  in  a  tbrtnighl  or  three  weeks, 
nud  then  ho  um-iI  to  dine  and  sup  at  Duo- 
inaine  house  uith  my  lord  and  lady,  at  their 
oun  table.  Uein^  askiil  what  wa24  his  profes- 
sion ;  says,  he  is  a  regtbtered  priest,  and  lived  in 
Ahc  ikarisli  of  Tiuthoro  42  years  |mst.  Says, 
be  lives  wit  hill  a  mile  of  Dunmaioe ;  that  be 
never  heard  lady  Altbam  had  a  child  ;  tliat  the 
common  reputation  of  the  country  was,  that 
she  never  had  a  child ;  that  be  believed  if  she 
had  u  child  be  sliould  have  heard  of  it,  for 
Dunmaii^e  is  part  of  his  parish.  Betnff  a%ked 
w  hat  reas  >u  he  had  to  uvlieve  be  should  have 
heard  it,  if  ihe  bad  a  child ;  says,  the  reason 
'\^a«  hi-cause  my  lord  used  to  call  at  bis  bouse 
after  hunting  very  often,  used  to  take  a  cup  of 
h\^  drink,  and  the  deponent  heard  my  lord  wish 
he  had  a  child  by  his  wife,  and  if  she  had  had  a 
cbdd,  it  could  not  be  viithoul  the  deponent's 
knowledge,  because  that  he  was  so  well  ac- 
quainted in  the  family,  and  \«as  treated  by  my 
lord  with  great  civility.     Sjiys,  be  kept  a  re- 

E'stf  r,  but  did  not  register  Protestant  children, 
ein^  a>ked  when  it  was  that  my  lord  said  he 
wi»bed  to  have  a  child  ;  says,  it  was  when  my 
lord  lived  at  DunmaiLc,  and  that  my  lord  said, 
he  wiaihed  tu  have  a  son  by  his  wile.  Being 
asked  it'  he  knew  any  of  the  servants  of  the  fa- 
mily ;  sa\s,  he  uas  acquainted  with  3Iri. 
Heath,  wlih  Ktilph  and  with  Antbooy  Dyer; 
but  did  not  much  care  to  be  acquainted  with 
any  of  the  rest.  Beln^  asked  if  Martin  Niefc 
the  smith  went  to  mass;  says,  be  did  ;  but  he 
peviT  saw  J  ..an  La  flan  at  mass.  Being  asketl 
if  he  knew  Juan  [jindy ;  says,  he  saw  Joan 
Lamly  ;  s!:p  was  kitchen  maid  for  some  time  in 
Diin;n:ii::r.  when  my  lady  first  came  there — it 
scinis  <hr  tirowd  %«ith  child,  and  my  lord  had 
a  l<al!,  and  she  danced  at  it,  and  was  diwovered 
to  be  with  child,  and  tliereu|H>n  soon  after  she 
wa«  tnmcil  oiit  of  the  house ;  she  went  after- 
ward^ to  a  cabbin,  where  ber  father  lived,  and 
was  there  hroncht  to  bed  in  the  latter  end  of 
April  1714.  ^ys,  be  was  applieJ  to,  to 
rfaristcn  the  child,  but  as  my  lord  and  be 
were  npon  ^ooJ  tenu«,  lie  was  loth  to  christen 
the  child  wt'iorc  it  was,  lest  it  might  offend  my 
li»rd  ;  hat  t'le  inoihrr  (and  an  old  woman) 
fcrtm^^it  It  to  one  l>a%id  Baron's  bouse  at  Na^h, 
whtni  the  ch:!i  was  about  afbrtni£:bt  old,  and 
thtre  he  r\i-i«(ened  it;  but  be  fint  enquired 
w1u»  WHS  I  hi  father  of  the  child,  and  was  toM 
that  lord  Altham  was:  that  he  afterwards  told 
■ay  k«rd.  thiii  hv  had  made  a  Ciinstian  of  the 
cbiid,  but  L;:d  cot  rfceived  awT  reiributioo  for 
i: ;  tiiai  my  ]  jrd  said  it  was  well  ieoe, — laughed, 
and  »aid,  Le  «f  oulH  lequiie  me  bemfter ;  and 
niea  m  v  lorJ  added,  It  scorns  tbey  wot  thechiM 
■poane.    Sajrt,  he  mm^  te  cWM  Jaaca» 


by  direelioDS  of  his  |prandmother  (Joao  Landy } 
who  said  my  lord  durected  him  to  be  called  to. 
8ays,  be  did  not  chcisten  the  child  by  two 
names ;  says,  an  old  bliml  oaan  (whose  nama 
was  James  Baron)  was  tho  godfather,  and  Joam 
Liandy 's  mother  (the  child's  grandmother)  sUmmI 
as  godmother ;  she  was  the  wife  of  Jamca 
Landy.  Says,  that  Joan  l^iandy  waa  unmar* 
ried  at  the  time  of  getting  the  child.  Being 
asked  if  be  afterwards  saw  the  cliild  at  Dun- 
roaiiie;  sayR,  he  did ;  that  be  went  one  (lav  la 
see  my  lord  at  Dunmaine,  and  he  remeiiibei/ 
as  be  wss  going  up  stairs,  my  k>rd  said  to  the 
chihl  as  he  was  sitting  in  a  chair.  Yon  aoo  of  a 
wliore,  why  don't  you  make  a  bow  to  him  that 
made  you  a  Christian  f  He  also  saw  the  child 
going  to  school  to  one  Pat.  Furkmg's.  Says,  he 
used  tu  register  legitimate  children,  hot  md  not 
register  natural  children ;  but  that,  had  my  lord 
desired  it,  he  would  have  registerpd  the  child. 
8ays,  he  was  alsn  used  to  keep  a  register  of 
burials;  that  such  registers  were  kept  io  all 
Christian  couutries ;  that  the  inliabitanta^of 
that  parish  generally  bury  tlieir  dead  at  a  place 
called  Nash ;  that  iV  the  child  bad  been  buriad 
there,  he  believed  he  must  have  known  it ;  and 
that  he  never  heard  what  became  of  the  child 
after  he  left  Dunmaine.  Ssy  s,  he  believes  Joan 
Landy 's  moiher*s  maiden  name  was  3IaGraib, 
but  was  not  sure  of  it. 

[Cross-examineJ.] 

Being  asked  w  hether  he  might  not  see  Dm- 
oiaiue  without  seeing  my  latly  ;  savs,  he  might 
go  thither  and  not  see  my  lady,  being  ashed 
if  he  could  recollect  what  time  of  the  year  it 
was  the  separation  of  my  lord  and  lady  bap- 
|M*ned ;  says,  the  separation  happened  aboot 
Candlemas ;  and  beiug  asked  whether  he  eat 
his  Michaelmas  goose  w  iih  my  k>rd  and  lady 
at  Dunmaine;  says,  that  he  is  not  sure  my 
lord  and  Udy  were  at  Dunmaine  the  Michaef- 
mas-day ;  says,  that  lady  Altham  came  firrt  to 
Dunmaine  a  day  or  two  before  Christmas-day, 
but  cannot  tell  where  lady  Altham  waa  the 
Christmas  after,  but  knows  she  was  one  Christ* 
mas  in  Dublin .  Being  asked  if  he  remembered 
the  time  the  Preteoder's  men  were  tried  at  the 
assizes  of  Wexford  ;  nys,  he  did,  sod  that  ha 
was  in  some  troohle  then ;  and  says,  it  was  io 
April  assizes,  and  that  be  canoe  fioa  home  tfat 
day  before  the  day  of  the  great  eclipse,  which 
was  the  2 id  of  April,  and  my  lord  aad  lady 
came  to  Dunmaine  in  a  few  'days  after,  and 
they  went  afterwards  to  Dublin,  aod  my  lady 
continued  in  Dublin,  aod  my  lord  returned  to 
Dunmaine,  and  that  the  deponent  feasted  with 
my  lord  there,  ^ys,  Dnnmaine  is  the  estate 
of  Mr.  C'Ksar  Coldoogh,  but  Aaron  LAmhetC 
has  a  lease  of  it.  Bong  asked  who  brought 
the  child  to  him  to  be  christened ;  says,  iba 
grandmother  brought  the  child,  and  s£c  said 
my  h>rd  would  have  it  christened  bv  a  panoo, 
ami  it  was  delayed  about  a  fortnight  before  ic 
was  christened."  Says,  she  did  not  say  she  waa 
directed  by  ray  lord  to  bring  the  chiid  to  the 
dcpooeut  ai  be  chnMBacdj  she  ealy 
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lord  WM  his  father,  and  bit  directioM  were, 
tliat  ihe  child  should  be  ctUed  Jfeinet ;  wbere- 
upoD  the  deponeut  said.  You  say  the  lord  is  the 
euild's  fatheif  aod  he  sboald  be  called  Jemmy 
Aoncsley  of  course.  Says,  be  did  not  desire 
any  security  when  he  fband  it  was  my  lord's 
cliiltl ;  though  it  was  his  custom  uuon  such 
occasions  to  get  security,  that  the  child 
should  not  be  a  burthen  to  the  parish ; 
Says,  it  was  about  JtUy  he  saw  the  child  the 
day  be  went  np  stairs.  Says,  the  first  time  he 
saw  the  child  he  had  a  long  coat  without 
breeches,  and  a  cloak  over  il^  and  a  laced- hat ; 
he  was  sure  it  was  not  silk  ;  it  was  of  a  whitish 
colour,  to  the  best  of  his  knowledge.  Says, 
that  when  he  went  into  the  boose  that  day, 
the  child  was  sitting  in  the  parlour  abore-stairs, 
and  he  made  a  bow,  and  does  not  remember 
that  the  child  said  any  thing.  Says,  that  the 
child  was  then  between  three  and  four  years 
dd.  Being  asked  what  he  said  to  the  child ; 
says,  he  desired  God  to  bless  him  ;  that  my 
lord  desired  him  to  rise  up,  and  that  he  did  rise 
up,  and  sat  down  in  a  littU  time  after.  Being 
asked  if  the  child  could  speak  plain  at  that 
lime  ;  says,  be  did  not  speak  plain  to  be  un- 
derstood, but  yet  he  belieres  the  child  went  to 
school  at  tliat  time.  Being  asked  if  he  saw 
Joan  LAndy  at  the  ball  he  mentioned ;  says,  he 
did  not  see  her  at  the  ball,  but  those  who  saw 
her,  told  him  of  it,  not  long  after  the  ball,  and 
believes  it  was  on  St.  George's  dsy  the  ball 
was.  Being  asked  if  he  did  register  the  chil- 
dren of  Protestants ;  says,  he  did  not  know 
what  children  they  had.  Being  asked  if  he 
did  ever  hear  that  Joan  Landy  had  a  child  that 
died  of  the  small-pox ;  says,  he  heard  such  a 
report,  but  did  not  mind  it ;  says,  be  did  not 
bury  any  child  of  Joan  Landy 's.  Says,  he 
married  Joan  Landy  to  one  M*Cormuck,  but 
was  never  desired  to  bnry  any  child ;  says,  it 
was  about  twenty  years  sgo  that  he  first  heard 
the  report  of  the  Jeath  of  Joan  Landy 's  child, 
and  that  he  was  told  of  it  afterwards ;  says,  he 
could  not  swear  it  was  like  lord  Altham ;  says, 
he  does  not  remember  the  colour  of  his  hair, 
tmt  believes  it  was  Mack,  but  cannot  be  posi- 
tive,  it  is  so  long  ago.  Says,  he  cannot  be  po- 
sitive at  what  time  my  loni  said  it  waa  nis 
child,  nor  whether  it  was  before  or  afler  the 
tsclipse;  B&ag  asked  what  waa  his  business  at 
Wexford  assixes )  says,  he  was  bound  over  to 
appear  then^  Wi  was  charged  with  giving  meal 
aou  drink  -to  the  Preteiider*a  men,  who  were 
Yried  there.  Says,  that  he  tliinks  Mr.  Thomas 
Edwards  was  sheriff.  Being  asked  if  he  did 
mpply  to  Mr.  Ciesar  Colckiufffa  or  any  body 
ewB  as  a  friend  ;  say%  he  did  not — the  high- 
aheriff  first  secured  him,  and  took  hii  own 
word  OS  bail.  He  was  bound  to  appear  at  the 
next  assizes  on  his  word  to  the  shenfT,  and  lord 
Altham  offered  to  be  bound  for  him,  after  he 
tvas  acquainted  with  the  afilur.  SaySp  he  does 
not  remember  he  had  any  oonTersation  about 
money  to  be  given  to  him,  nor  did  he  consult 
or  ask  any  other  priest  to  giTe  him  abaolution ; 
jHtys,  mylor^  itaytd  at  DomUine  nbout  a  year 


after  the  separation*  Being  asked  if  it  m  not 
ooromoo  with  people  of  his  religion  to  send  for 
persons  of  his  fnnotion  when  their  chihlren  die ; 
says,  that  commonly  they  do  ;  but  sometimes 
the  |ioor  people  don't ;  but  if  a  child  dies  under 
seven  years  old,  they  seldom  are  sent  for,  be- 
cause It  is  supposed  a  child  under  that  age  can4 
not  commit  mortal  sin.  Says,  he  never  made 
an  affidavit  in  this  cause.  Says,  he  did  not  ap- 
ply to  lord  Altham  when  he  was  to  appear  at 
Wexford  assizes,  for  he  was  under  no  fear,  but 
he  remembers  my  lord  voluntarily  offered  his 
friendsliip.  Says,  that  after  the  christening  of 
Joan  Landy's  child,  she  was  married,  and  that 
be  christened  all  Joan  Landy's  children  aftet 
that  time,  but  does  not  remember  the  names  of 
the  children  he  christened  ;  says,  that  he  heard 
the  report  of  the  deatli  of  Joan  Landy's  child 
of  the  small-pox  from  one  David  Baron  two  o^ 
three  days  after  the  separation. 

Pat  Furlong  sworn. 

Says,  he  knew  the  late  lord  Altliam  at  Dun- 
maine,  but  cannot  remember  the  date  of  th« 
year.  Says,  be  had  no  employment  under  mj 
lord.    Says  he  was  a  fouler  for  five  or  six 

J  fears ;  that  he  had  a  little  farm,  and  kept  a 
ittle  school  by  the  bounds  of  Dunmaine  on  the 
lands  of  Ratl\c1aman.  Being  asked  if  he  re- 
members the  name  of  any  one  that  went  to 
school  to  him  ;  says,  he  remembers  the  names 
of  two  young  women  that  went  to  school  to 
him,  and  their  names  were  Mary  Croke  and 
Nancy  Croke,  and  two  brothers  whose  namea 
were  Hanlons.  Says,  he  had  a  son  of  Joan 
Landy's  called  Jemmy  ;  that  lord  Altham  sent 
him  to  school  to  him,  and  be  remained  with 
him  Are  or  six  months,  that  he  was  about  two 
or  three  years  of  age  when  became  to  school ; 
and  that  deponent  went  every  morning  for  tbs 
child.  Being  asked  if  he  knew  that  my  lord 
and  lady  separated  ;  says,  he  knew  that  they 
separated,  and  it  was  about  two  months  after 
the  separation  that  the  boy  was  put  to  school 
to  him.  Says,  my  lord  called  several  times,  as 
he  was  hunting,  and  desired  the  deponent  at 
his  peril,  that  Joan  Landy  the  mother  should 
not  see  the  child,  and  my  lord  gave  the  depo- 
nent the  aame  directions  at  bis  own  boose 
when  deponent  came  to  Duumaine.  Being 
asked  wtien  he  last  saw  Joan  Landy ;  says,  at 
a  baker*s  in  Ross,  about  a  year  ago,  and  he 
saw  her  about  seven  years  ago  in  Ross.  Says, 
when  the  child  was  at  school  with  him,  he  had 
a  habit  of  a  dark  colour  and  wore  a  cap.  Says, 
the  habit  waa  not  silk ;  says,  the  child  was 
deemed  lord  Altham's  son  by  Joan  Landy. 
Being  asked  if  he  knows  one  Henderson,  a 
Quaker,  says,  he  met  not  long  ago  a  genUe- 
man  called  Henderson,  and  was  told  he  was  a 
Quaker;  says,  be  remembers Jady  Altbam'f 
coming  to  Dunmaine,  but  never  heard  she  had 
a  child.  Being  asked  if  he  ever  saw  the  boy 
after  be  left  the  school ;  says,  he  saw  him  at 
Ross,  when  hewas  about  four  or  five  years  M^ 
and  belisTes  it  wttthe  same  boy. 
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[Cross-cx«  mined.] 
Beini;:  uked  if  he  remembvnthe  (cpantion; 
■ijra,  lie  iliKt,  Mul  lliit  ibaiit  ft  morlb  or  two 
Kllcr  tite  sr|>ii«liuii,  llie  chilJ  wu  put  la  school 
tnliitii:  Ktiyt,  tlic  cliiUl  »u  tlieo  about  two 
ytkn  ami  a  lull',  or  thrre  yean  olil ;  (l»t  he 
was  Tcrr  cinnrl,  epokn  Irish,  tlie  langui^e  his 
graiiiiljlliiT  aiTil  |rnnJ:iiallii'r  ipuke;  lint  he 
wmiGlime*  nslkcJ  lo  acbool,  sometimn  the 
d('|i«i.ttil  iituuiflit  him,  anil  loaictiain  the 
«illi.'!i'lii>}'iliroii^''lit  Liui ;  invs,  he  wai  not  of  a 
black  cuin|>l<.-xioii,  hnt  bad  Brown  hair  ;  aaji, 
lie  saw  hill)  at  lltiEx,  at  Mr.  Ely'i  shop  ;  laya, 
tbu  hui-  he  Rair  at  Unis  v»»  ihc  fame  that  had 


Iwcit  at  liis  kIidoI  ;  rhvs,  thr  winlrr  cointn{r 
Iho  boy  naa  Mktti  t'toni  b-R  srhool,  and  liail 
msiiu  no  lirrut  ]iro;!rtM  whilit  hp  was  ai  it  i 
■■yt,  i]p|)micnt  SMiti  aliiriitt  tilT  krppint;  ilie 
ac1i(Hil.  llial  be  nrt'-rn.ii'ila  taw  tlia  biiy  al 
l):iiiMaiiK-,  ami  Illy  luni  gave  the  dr^wn nit  a 


Ai-lkir  Uir.U\ 


n  to  tbe  Voirt!  Din 


Su^ '-,  he  ct'vcr  L;:!l  any  mrard  Tar  opprarinfr 
attd  t'Viit:;  kit  tcktimniiy,  l>i)t  has  rrtviTnl 
twA  giiiitixs  and  a  pistilv  lo  I'rir  his  rhnrcet 
to  t.iiio,  Iriiui  ilm  cuuiiiy  nt'  WexCnnl.  where 
lie  tiiw;  wys,  he  i«  a  I't'iri wig. maker  by 
traJo.  Uiin;;  svrmn  in  rliii!',  Kays,  he  knew 
Ion)  A!tl>am  very  nt-lJ,  sii.)  livnt  nilh  biiti  ax  ■ 
•ervnni,  ami  came  into  hiRMTtu-eobiiiit  twenty 
cr  twenty-flue  ycnrR  a^"  *,  )-i'yt,  my  bitil  hup. 
pfiicd  tu  cciiiit;  [o  Trie  Minji,  n  ln-ri-  ibi'  (U>pniienl 
was  an  a[:pTeiiiin-  in  Roimi,  utid  litarinf;  ilepn- 
Bciit's  nanii-  nienlioDed,  my  Ini'il  said,  You  are 
my  cEiuuin  niiitt,  if  yon  cujiie  to  live  with  nic, 
3;ou  shall  never  miit  a!ih:1liii^  in  your  pocket, 
■  gun  t->  luul,  a  lioriu>  (u  rii!c,  <>r  a  wliore. 
Sstyn,  he  w«ut  tu  live  willi  in*'  turd,  ti  hni  my 
lord  lived  at  (.■a/r;cLdur;  lt'i:it  one  Mr.  Tho- 
inas  Gregory  was  tbcn  u ith  ui\  li-rd,  and  ibat 
he  ruineiubcrcJ  noe  Wecdeu  tii  live  vtiih  my 
lord  aa  coacliinan  or  i^ootti,  and  thai  there  was 
m  child  llitrc  repuleil  la  be  my  luid'a  bon  by 
Joan  Lanily  ;  lliat  tbe  cbild  wuii  treated  as  my 
lord's  natural  aan,  that  he  eat  Kuiaetiinea  at  tuy 
lord'v  table ;  that  there  was  oae  Struben,  a 
barper,  who  used  lo  draw  pictures  and  fuuciea, 
ftml  laufcbt  Jeniiny  .Inneslcy  to  spell  ;  thai  the 
child  hud  acearlet  coat  auda  laced-liat  ;  lliiLt 
my  lord  was  vitited  by  Mr.  Warren  and  major 
Dunbar  ;  say's,  the  child  was  accused  of  piller- 
iii^,  and  deiioneDt  saw  my  lord  correct  him 
very  severely,  iu  Prnper-lane.  Says,  there 
was  a.  hurlin"  in  the  country,  between  lord 
Aliham  and  Air.  Durn,  and  that  my  lord  went 
to  the  New-ion  in  Micbaclmai  1724,  and  went 
after  to  Cross. lane,'  nnd  that  one  Catharine 
Cauliield,  manied  to  N?il  o'Neil  tbe  footoian, 
look  care  of  tlic  cbild ;  that  my  lord  (taycd  al 
|]ie  New-inn  tilt  tovvords  Chriitmas,  and  lodged 
tfterwardj  at  Cross-lane ;  aud  btaytd  ibere  till 
tlie  25ih  of  March  ;  that  drponeul  Bare  cap- 
tain Sampson  a  three  ihillinifs  and  lour-pence 
piece  earnest,  for  tahinK  ciuitaiii  Simpson's 
bouse  iji.Prof<t-lBBe ;   thai  lUni.  Gngoi^  oud 


a  aervanl  maid  lived  with  my  lard  [  that  tfat 
boy  was  kept  worse  in  Proper-Uue,  tlian  anjr 
where  else ;  that  he  went  to  acbool  to  ona 
Carly'a,  who  kept  school  in  PJfmkel'i-yaril 
ia  Pioper-lane  ;  Ibat  my  lord  went  from  Pra- 
per-tane  to  Inchicore,  and  that  ibcietheboy 


was  corrcclcd  most  severely,  and  that  my  lord 
laid  be  bad  tbe  lliievinf;;  blood  uf  the  Laody'a 
ho  nteil  to  steal  corn  aud  sheep  :  that 


my  lord  fiiidioi;  be  could  ^t  no  ^ood  of  lb« 
._      ..   .  .  ■      ..        _  ^.._  ...  j„§|,j| 

inent  never  a 


boy,  scQt  biin  to  one  Cooper**  in  obip-a(re«^ 
to  lodge  ;  nnd  the  deponent  never  aaw  bioi 
Rince,  till  the  15lh  of^iivcmber  last;  says, 
that  uiy  lord  lived  at  Inchicore  in  the 'year 
1724. 

Being  called  upon  to  ^ive  lui  account  of  hi* 
meeting  the  lessor  of  llie  plaintilT,  aud  what 
happened  lliercon  ;  says,  that  on  the  Ijth  of 
November,  iu  the  year  1713,  od  Honday 
moriving,  Itc  »■«  i^i'iit  Ibr  to  Etmiiciffthy,  in 
the  gveat  snoiv,  by  oiic  tVlielan,  wbo'lold  bim. 
If  bcsaidtno  «Otdsciiuni:igly,  his  fortune  was 
made  i  whereupon  the  depoucul  went  to  tha 
nuar-iun,  aiikcil  fur  the  gentleman,  and  wu 
sheivn  into  a  room,wlicreMr.Uackercher  wu 
vvriling ;  Ibat  Mr.  Mackercber  asked  bim  whe- 
ther he  had  liveil  with  my  lord  Allbam,  au4 
cpi'ke  abuul  Mr.  Aiineilcy.  That  beaaswered, 
be  hud  liv  L'd  v,  ith  my  lord,  and  cut  .^Ir.Annesley'a 
hair,  and  Ih-IIlvciI  ho  should  know  bim  agaus 
by  llic  parlicnl.ir  form  of  bis  face  ;  that  th« 
dciinneiit  used  to  maku  bim  fiddles  and  play- 
thmgs;  taji,  that  vthco  Mr.  Anni'sley  came 
into  the  rnuin,  he  kissed  ihede|>oneHi,  and  that 
the  deponent  could  ifueaat  l]isbce,Uit  wunnt 
positive  it  was  he  till  be  gave  Mme  marks  and 
Inkcni;  that  Mr.  Anncslcy  aaid  to  him,  Your 
nnme  ia  Hen)  ;  that  the  ilejiontnt  was  told  he 
sliuulil  be  called  iipiiu  as  a  tiilness  ;  and  tliat 
he  said,  Ihat  for  tbe  Anglesca  eAalP  lie  wmild 
not  tell  a.  lie.  That  Mr.  Klackeiclier  asked  biui, 
who  was  Air.  Aunetley's  mother  ;  and  that  de- 
poDeut  said,  bis  answering  that  queHlioii  wuiiU 
ba  of  no  service  to  bim  ;  that  Jng^y  Luudr 
was  his  mother.  Then  Air.  Mackercber  oKked, 
if  Mr.  Annetley  had  noi  seme  likeness  of  mj 
lady  Allium  ;  to  which  the  depaneut  aniwer'a, 
that  he  did  not  see  a  feature  in  bis  lace,  that  wai 
like  lady  Althara  ;  that  then  Mr.  Mackercber 
took  the  pajier  he  nai  wriliug,  aud  tore  it,  and 
threw  it  into  tlie  tire  ;  and  then  one  Neil  oTt'ci^ 
the  footman,  clapMd  the  deponent  on  tb« 
shoulder,  and  said.  Dr.  Arthur,  you  slioll  be  p« 
longer  in  this  place ;  this  wv  in  prcaenec  of 
111-.  Annesley,  BIr.  Mackercber,  and  capUi* 
livislon  {  tlial  tbe  deponent  then  looked  at  hia 
coat,  and  frowned  at  the  fellow,  imagining  ha 
spoke  in  that  manner,  ou  account  of  tlie  mean- 
nen  of  deponent's  drua.  Being  aaked  if  Ibf 
rest  of  the  gentlemen  heard  it ;  says,  ba  caD|$ 
say  they  did.  Being  asked,  did  he  beliere  i| 
was  tbe  some  person  that  was  with  my  lord  j 
says,  be  believ'd  it  was  the  same  person.  Sayi, 
my  lord  bought  bis  time,  before  he  went  If 
live  wiib  bis  lordship.  Being  asked,  how  hi 
was  empbyed  in  my  lord's  service ;  says,  be 
vai  employed  in  sh«*it>2  my  lord,  and  uwd  1^ 
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at  Carriclfduff ;    thai  hi 
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Kopy  Ilia  lelttn,  «iul  wm  enplojeit  in  other 
utin.  Deponeni  mnembeniB  he  was  copy- 
ing uut  Mme  denominalioBB  of  lands,  to  be  noM 
hireferaiont»Hr.  Oneaiphontt  GtmUe,  orihe 
county  of  Cork,  tint  thrre  nassome  talk,' to 
whom  the  greal  PtlatR  would  fall :  my  loril  said 
il  wouU  m  to  Mr,  Charles  Anaeslry,  bul  he 
would  eiideaTMir  |a  get  an  act  of  parliament  to 
settle  it  on  bisbnuhrr;  and  my  lord  wai  lo 
free  with  the  deponeui,  that  he  ciit  dejMnent'i 
hair  ;-Bad  when  deponent  had  a  gre«t  cold,  tay 
furd  braiuihl  him  n  copper  of  mulled  claiel  lo 
4rinlt  for  bis  coM  ;  aa^i,  that  my  lord  aiked 
him  once  in  presence  ot  Mr.  Annenley,  Arthur, 
H  your  motDer  a  Prolestacit  or  •  Papist  T  that 
deponent  answered,  his  mnlher  was  n  Via- 
tesrant;  and  thereupon  mv  lordaaid,  I'd  rather 
than  one  hundred  pnunos  that  boy's  mother 
WM  so.  Savs,  he  told  Mr.  Hacltercher  in  En- 
niicortbv,  that  Mr.  Annexlcy  sent  sereral  du- 
ties by  oim  to  his  mother,  and  that  be  brought 
Uessings  from  his  mother  Joan  Landy  to  hino ; 
and  that  be  retnember'd  to  ha* e  once  brought 
a  pair  of  Blockings  to  bin)  frera  ita ;  that 
thereupon  Mr.  Hackercher  aud,  it  ivas  coni- 
iDon  lor  Irish  tTomen  to  call  one  that  they 
liuraed,  their  own  child ;  says,  that  Mr.  Mac- 
Iccrcher  bid  the  deponeot  think  better  on't ; 
Ihat  Mr.  Annealey  shook  his  head  on  tbia,  and 
looked  pale,  and  said,  it  was  alraugc  the  depo- 
Bent  would  not  say  as  all  the 'other  serrsnts 
■aid ;  lo  which  deponent  atiswered.  You  know, 
Sir,  I  had  a  belter  opportuniiyof  knowing  than 
the  other  serTants,  and  I  wai  nearer  lo  yon 
than  they;  says,  bemeant  by  that,  hisshaTiDg 


,  from  uurtet  to  those  lliey  nurted. 
And  the  deponent  pointed  lo  Mr.  Alackcrcber 
in  court  as  one  of  tbe  company. 
[CroM-  ezamioed.  ] 
Being  asked  if  be  saw  my  lord  correct  the 
child  ;  says,  be  saw  my  lord  correct  the  child 
lercnil  ijines,  because  he  had  him  on  his  back ; 
says,  Ihat  in  Pro|ier'1ane  itay  lord  corrected 
bifDTeryaeTerely ;  that  he  was  acciued  of  pil- 
/eriog,  and  he  owned  it  himself;  it  was  my 
lord  mined  the  things,  lleing  asked  what  I 
Vcre  the  thioga  he  was  accuacd  of  pilfering  ; 
•ays,  a  jockey  belt,  and  some  pigeons,  which 
be  eoDRSsed  ;  bstb,  he  never  knew  of  any 
complaints  made  hy  misa  Gregory  lo  my  loni 
Vboutbimj  aaya,  irhen  he  was  an  apprentice 
Ct  Roes,  be  ebw  my  lady  going  lo  church  ; 
that  my  lord  was  an^ry  that  Ihe  boy  was  dull. 
Being  asked  about  his  own  age ;  aays,  that  he 
■aw  in  a  book  that  be  was  bom  iulTDS ;  bul  that 
be  heard  on  his  (naTriage,  bia  falhermade  him 
two  years  younger,  iMys,  that  when  ibe  boy 
bad  till  scarlet  coat  at  CanickdufT,  ray  iorO 
■aid.  By  G — it  1  keep  him  in  his  scarlet,  be- 
cause his  mother  wore  a  red  pettiroal.  SayR, 
ht  can't  tell  whathcr  my  lord  ever  dined  al 
He.  BytB'a  sr  at  Hr.  CsTUagh'a,  whilst  be 


saw  Mr.  Oweaf, 
iit  Ihere.  Says, 
he  was  employed  by  my  lord  in  scf  eral  sia- 
liona  ;  slivs,  tie  never  sasi  the  ptniiitiff  ride  out 
ivith  uiy  iurd  ;  aaya,  be  nettr  saw  n  feather  id 
hit  bat  there,  and  believes  it  could  not  be  a  silk 
roat  he  wore;  Bays,  the  pluinlilF  somelimet 
ilined  at  table  with  my  lord  al  CarrickdufT,  but 
when  people  of  rank  dined  with  my  Iurd,  he 
did  not }  saya,  he  told  captain  Letutou,  thai 
he  used  111  cut  iUr.  Aouealey's  hair,  bmdhlDdt 
<u<6  ti>  altt«d  him ;  tays,  he  laid  Ibera  thai  Ca- 
tharine O'Neil  had  acme  care  of  bim,  anil  ihat 
one  Paddy  (»  hu  be  supposed  to  be  a  Papist  and 
a  cousin  of  his  moliicr'a)  taught  bim ;  and  that 
lie  spoke  Irish  like,  fur  ho  used  lo  say  Dampicr's 
VVoyages,  woliime  the  tliird ;  that  master 
Jamea  and  Paddy  used  lo  call  one  another 
cousins;  aaj's,  he  heard  the  plainiifT went  lo 
one  Cooper's,  and  that  be  heard  my  lord  say, 
he  was  a  ion  of  Joan  Landy's. 

The  counsel  for  the  plainliff  nsked,  if  h* 
erer  taid  that  my  lord  debauched  Uin  Gre- 
gorw  t 

'The  counsel  for  the  defendant  ohjecled  t» 
that  question,  becaose  it  would  subject  tbe  wiu 
aesa  to  an  aclion  for  slsnder ;  therefore  be  waa 
not  obliged  to  answer :  they  said,  that  lady  wai 
one  of  the  witnewes  to  be  examined  by  Ihe  de- 
fendant, and  ought  not  lo  be  discredited  by 
anticipation,  and  as  ahe  waa  not  present  to  clear 
it  up,  DO  imputation  ought  not  to  be  tbrown  on 
ber. 

They  insisted,  that  no  wilnesawu  to  he  dis- 
credited by  penicular  Acts,  but  by  general 
character ;  Ihat  particular  facts  might  intro- 
duce dirt  in  all  causes,  therdbn  Ibe  qneslioa 

Mr.  Tiidall,  of  counsel  for  tbe  defendant. 
When  a  witneM  is  examined  loaconversnlinn, 
il  is  proper,  to  examine  him.lo  all  parts  of  it,  to 
bare  tbe  whole  before  the  Court,  bccaure  Ihe 
CouK  and  jury  cannot  distinguish  Ibe  conver- 
sation properly,  unless  they  have  all  parts  of 
it  before  lliem.  The  witness  may  demur  to 
what  lAay  criminate  htnuelf,  but  cannot  demur 
as  lo  anMher. 

Mr.  WaM,  for  tbe  plaintiff.  The  point  fs. 
whether  the  ([nestion  is  uroper ;  if  it  be,  the 
consequence  ia  not  10  be  considered ;  your 
lordshipsand  the  jury  can'l  judge  of  aconrer- 
aalion,  without  knowiog  Ihe  wliole  of  il. 

Lord  Chic/ Baron.  There  is  a  wide  diffe- 
rence  between  what  is  said  in  presence  of  tho 
plaintiB',  and  what  is  not  said  in  his  presence. 
Whatever  in  said  in  presence  of  the  plaintiff,  tt 
evidence  against  Ihe  plaintiff.  If  geellemeb 
will  enquire  nhal  influence  Miss  Gregory  had 
over  lord  Allham,  it  may  he  proper  to  be  exa- 
mined into ;  but  no  man  is  obliged  to  answer  a 
question,  ihalmavsobjecl  him  loan  action;  but 
he  may  answer  tlie  question  if  be  pleases  vii- 
loDtarily.*    Ifa  question  be  relative  to  a  mat- 
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teriniMue,  it  ■tjbe 
fcrimicBte  ihe  iwnoii  himwir. 

Hr.  Baron  IfamtfMejr.  A  witncn  ttn't  be 
mmion!  to  a  qucttioa,  if  be  be  liable  to  U 
•ctHHi  thereun. 

Mr.  Uancmri,  for  the  piBinliff.  No  nwD 
OH  be  ■lU^ect  to  aa  action  lor  irhat  he  mj*  ia 
«  eoerl  ofjiutke. 

The  Court  allowed  the  otgedion. 

The  deponent  waa  Baked,  if  bccTRuid  thai 
Hiaa  Grerorj  niaoaiTied  f 

Mr.  Prmc  Stijtml  otgected  to  the  aneation. 
beeaaae  it  migbt  lajr  an  imputation  on  her,  aa  it 
<oea  not  afipear  whether  ifae  waa  mamed. 

That  oqeclioii  allowed. 

Then  the  deponent  wia  aaked,  if  be  erer 
beard  that  Miaa  Grrgorj'  waa  married  to  lord 
Allbamf 

Counael  for  the  dcfeodanl  objected  to  that 
■inection,  aa  it  teodi  to  delanw  Miat  Uregorj, 
became  ladjr  Allbam  waa  tbeo  liTiog'. 

Being  then  aaked  if  be  told  the  onmpany  that 
Miaa  Gregory  did  not  uae  the  child  well ;  aaya, 
be  beliered  tie  miglit  ull  tbeiii  ao,  bat  diil  not 
know  that  he  eTer  aaw  her  uae  him  ill.  Being 
aaked  if  lie  told  them  that  Mi«  Gregory'*  no- 
Iher  bad  a  great  falliiig-oitt  with  my  lord  ; 
aayt,  be  belietca  he  did.  Haya,  he  doei  not 
„£.-_..„  lh,t  Mi^  n „ ,i..i  i..i„ 


Sayt,  ben 


nt  to  acbool  to  om  Cartv'a  ia 
.  that  be  mMOiban  one  airoiy 
went  to  icbool  with  bin,  and  a  boy  vent  I* 
acbool  Ibeie  onder  ibe  naiM  of  lord  AIiIuub'i 
boo;  tbat  to  the  beat  afdepanenl'a  rcnten- 
braiwe,  he  waa  reputed  to  be  my  btrd'a  bMarJ 
aoo,  but  cannot  remember  what  waa  W 


beet  of  bia  knowledge. 


hmg  it  ia  ago,  bat,  to  tha 
[e,  lie  law  ibe  aame  bojr 


lliirte«n  or  fbarteen  yeara  old  wbeo  hm 
to  Mf.  Carty'i  acboofl  Sayi,  that  moat 
a  boys  who  went  to  that  acbool  were  tlM 


called  lady  Altham. 

The  phiDiiVa  connael  obterred,  that  lite 
witneaa  uted  aooia  aoblerfngea,  in  not  auwer- 
it^  tbe<^ue*tiDD>  pn^crly. 


falw? 

The  Court  waa  of  opinbn,  that  a  tioealioD  in 
that  way  waa  improper,  becauae  it  would  iu- 
troduce  what  he  itieu  aaid,  not  only  aa  eridence 
agaJMt  the  creilit  of  the  witneaa,  hut  aaetiileDoe 
agaimt  tbe  derendant. 

The  deponent  bwng  aabed  what  waa  the 
opinion  of  the  people  of  Proper-tane  about  tliC 
leaaor  of  the  plaintiff  bein^  the  aou  of  lord  Al- 
tham ;  My*,  it  waa  the  opinion  of  all  Ifaoae  he 
apoketn,  lltathe  waa  lord  ^Itbam'a  natural  ion. 
fiayt,  be  believea  my  lord  would  do  any  thins 
lo  pteaae  Hiai  Gregory,  and  tbat  be  beliered 
nbe  waa  not  very  food  of  ftlr.  Anncaley. 

[Herd'a  examination  being  finiibed  abont 
S  o^clock  on  Saturday  w^\A  Uie  igih  of  No- 
Tecaber,  the  Court,  by  the  liLe  conaent  aa 
iMual,  which  waa  read  in  open  Court,  a^anmed 
lo  0  o'clock  the  next  Monday  moroiDg-j 


■hewaanotdeaerring  of  credit  might  certainly 
haie  been  recejred  ;  but  what  the  Lord  Chief 
Barou  ia  here  repreaented  to  hare  niil,  tendi  to 
the  monitroua  and  inloteraltle  iloctrioc  that  the 
trial  of  an  action  between  any  two  pcraona  may 
be  made  the  initruraeot  of  ileramatiun  aeaintt 
%  third  peraoD,  oot  appcarioi;  in  lucb  trial,  and 
— ■ ' --14  in  tht  cTCBtof  it. 


Viamtu  Strong  *mmn. 

Saja,  he  remembera  Daniel  Cartr  to  bec|i 
acbool  in  Pluuketi'a  yard  in  Propcr-lanr.  ami 
that  the  deponent  went  to  bia  acboul  there; 
that  he  rriiienihera  one  .Inneilrv,  a  bny,  to  gd 
to  acbool  there,  who  waa  rapuleil  lord  Alihaura 
baatard  aou ;  that  Annealry  waa  n  month  at 
(cbool  there,  to  ibe  beat  of  ibe  deponeiu's  rp« 
nembraiice ;  tbat  he  aaw  the  nme  boy  aflrr- 
wardaioOrmood-uiatietibutqeremlUd  hia 
lord.  Saya,  tbat  the  boya  who  wnrt  lo  tbat 
■obool  were  moally  Iradeamen'a  cliiUreo ;  tbat 
be  remciiibera  one  Uatnr  Brown  waa  iber« 
at  the  aame  lime,  and  thA  the  price  of  the, 
acbool  waa  a  crown  the  quarter. 
[Cron-enunioed.] 

Sayi,  it  was  the  commou  report  oftbe  acbool, 
tbat  tlie  boy  waa  not  my  lord  Altbara'a  lawful 
aon.  8ays,  he  knows  Patrick  Pluokelt,  and  ia 
aure  he  ia  acquainted  witli  bim ;  bdierea  he  i« 
a  *ery  honest  man,  and  ihal  he  would  not  aaj 
a  false  thing  upon  bij  uatb. 

Thomu  Bamt  twom  to  the  Vcn're  DirO; 

Saya,  ha  knew  a  boy  at  Itoaa  in  the  year 
179-1,  who  went  under  the  name  of  Jamre 
I^ndy ;  Sayi,  llie  boy  lited  in  Ilia  houae  eight 
weeka,  and  in  ihe  deponent's  brolher'a  bonta 
lour  ntontha  that  year,  ood  that  Ibe  deponent 
badnocoittiderationfiirmaiDtaininghim.  Saya, 
he  waa  reputed  to  be  tor<l  AUham'a  son  by  Joan 
l»aiy ;  that  be  came  In  Ross,  ai  haring  no 
body  to  take  care  of  bim,  and  that  the  town  of 
Robs  belonged  lo  hisiup[Ki«ed  father  ;  Ibal  he 
came  lo  Roaa  after  lord  Aliham  \eSi  Carrick- 
duff;  tbat  one  Hr.  Weldmsa,  my  lord'a  re- 
ceiver,  desired  the  deponent's  brollier  to  take 
care  of  him.  Savs,  he  saw  him  in  Itoaa  with 
his  mother  Joan  Ijandy,  before  he  lired  in  Iho 
deponent's  house,  when  he  was  about  five 
yean  old  « thereabtuta.    Stjs,  tbat  da  nn 
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ftbout  11  yetn  old  wben  he  came  to  Ron  the 
ioooiid  time ;  ind  the  reason  the  boy  came  to 
the  deponent  was,  because  one  Connnck,  bis 
mother's  husband,  would  not  encourag'e  him. 
t^ySf  Joan  Land?  married  Cormuck  at  Ross ; 
rays,  he  heard  toe  boy  went  to  Dublin  after 
leavings  bis  motheir ;  says,  Joan  Landy  ner er 
came  to  see  him,  while  he  was  witli  the  de- 
ponent; says,  he  was  sometimes  called  Jemmy 
Annesley,  and  sometimes  Jemmy  Landy ; 
rays,  he  oerer  raw  him  before  his  mother 
brought  him  to  Ross,  and  the  first  time  he  was 
at  Ross,  he  was  about  five  years  old,  and  the 
■econd  time  he  came  there  he  was  about  1 1 
years  old ;  says,  he  cannot  tell  where  the  boy 
■pent  his  time  between  the  age  of  5  and  11 
years :  says,  he  raw  him  about  a  month  ago 
in  Ross,  and  also  about  twelve  months  ago, 
and  that  he  was  then  called  James  Annesley ; 
rays,  he  is  sure  he  is  the  nme  person  that  had 
formerly  lived  with  him,  and  that  the  depo- 
nent knew  his  face;  ra>s,  that  the  plaintiff 
rode  with  about  twelve  men  into  Ross,  and 
that  the  deponent  knew  him  among  them,  and 
that  was  tne  first  time  the  deponent  saw  him 
smce  be  lived  with  the  deponent  at  Ross* 

[Cross-eiamined.] 

Says,  he  lived  in  Ross  before  Joan  Landy 
was  married,  but  can't  tell  how  long ;  says, 
the  boy  was  about  5  years  old  the  first  time 
the  deponent  raw  him,  as  near  as  he  could 
judge;  rays,  he  did  not  ask  whose  son  he  was, 
oecause  it  was  in  every  body's  month  that  he 
was  Joan  Landy 's  son ;  rays,  that  Joan  Landy 
lived  in  Ross  till  within  these  three  years. 
Says,  he  cannot  exactly  say  what  clothes  the 
boy  bad  on  the  first  time  he  raw  him ;  that 
bis  clothes  were  of  so  little  value,  that  they 
Were  not  worth  observing ;  it  was  some  sort  of 
a  gown,  but  the  deponent  never  took  notice  of 
it.  Says,  he  never  took  notice  of  his  having 
the  small -pox  the  first  time,  nor  did  be  ob- 
ierve  any  impressions  of  the  small -iiox  the 
Mcond  time  ;  rays,  he  saw  him  at  Carrick- 
duff  some  time  before  he  came  to  live  with  the 
deponent,  and  then  he  was  between  nine  and 
ten  years  old ;  says,  he  never  had  any  discourse 
with  his  step  mother. 

William  Knapper  sworn  to  the  Voire  Dire,  and 

then  in  chief. 

Says,  he  came  for  the  rake  of  tmth  and  jus- 
tice. Being  adced  how  long  he  had  lived  in 
Row ;   rays,  he  bra  lived  in  Ross  about  50 

2 cars,  (except  about  a  year  and  a  half.)  Says, 
•  bra  seen  a^boy  at  Ross,  shewn  by  Thomra 
Barr^  to  him,  and  never  saw  him  auer,  to  the 
best  of  his  knowledge,  except  with  a  gentle- 
man who  is  called  Mr.  M*Rercher,  as  depo- 
nent is  informed.  Being  asked  if  he  ever 
beard  that  lady  Altham  had  a  child  ;  says,  he 
never  did,  and  believes  it  is  impossible  she 
ahould  have  a  child  without  his  Knowing  it ; 
and  that  be  has  heard  a  hundred  times,  that 
abu  never  had  a  child ;  that  he  wra  well  ac- 
•gainted  frith  her  ladyship  when  she  lived  at 
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Dunmaine,  and  it  wra  the  reputation  of  the 
country,  that  she  never  had  a  child  in  Dun- 
maine or  in  Ireland.  Savs,  he  was  very  well 
acquainted  with  the  late  lord  Anglesea ;  that 
he  was  often  to  visit  my  lord  Anglesea  with 
many  geutlemen,  and  never  heard  any  child 
made  mention  of,  and  believes  if  there  was  any 
such,  it  would  have  bfcn  talked  of;  says,  my 
lord  had  some  suspicion  ot  some  Engfisb  sf- 
fair,  but  not  of  this  sort.  Says,  lie  is  married 
to  a  niece  of  counsellor  Anne&tey's  in  Eng- 
land, and  that  when  he  visisled  lord  Anglesea^ 
lord  iMtham  would  never  be  pleased  at  it.  Be* 
ing  asked  if  he  saw  lord  Anglesea  soon  after 
the  death  of  lord  Altham ;  rays,  he  paid  his 
compliment  to  my  lord  Anglesea  after  my  lord 
Altham*s  death,  and  he  never  heard  of  any  son 
of  my  lord  Altbam's.  Says,  that  lord  Aogle- 
sra  came  into  possession  of  the  lord  Althara*s 
estate,^  and  enjoyed  it  ten  years ;  and  the  de- 
ponent had  a  letter  of  attorney  from  the  late 
lord  Anglesea,  and  gave  minutes  of  it  to  the 
tenants,  and  no  person  framed  a  notion  of  a  son 
of  lord  Altham's,  nor  ever  made  any  oMection 
on  account  of  it  Says,  the  town  of  Ross  is 
ahnost  entirely  the  Altham  estate,  and  if  lord 
Altham  bad  a  son,  he  believes  there  must  have 
been  some  whispers,  and  it  would  have  run 
firom  one  to  another,  and  would  have  been  no 
secret ;  there  would  have  been  rejoicings  in 
Ross,  and  it  would  have  been  talked  of  by  the 
whole  country,  and  would  have  been  known  in 
every  county,  nay,  he  believes  the  whole 
kingdom,  and  all  England  would  have  heard 
it :  But  says,  the  reputation  of  the  country 
was,  that  ford  Altham  had  a  son  by  Joan 
Landy. 

[Cross-examined.] 

Says,  be  bra  seen  earl  James.  Being  asked 
if  he  knew  Joan  Landy*s  child ;  rays,  he  did 
not  know  the  person,  but  he  was  shewn  to  him 
by  one  BarreL  Remembers  earl  Arthur  at 
Dromolan.  Believes  one  Higgison  was  con- 
cerned as  agent  for  lord  Anglesea,  Says,  be  can- 
not recollect  when  he  wra  first  acquainted  with 
earl  Arthur ;'  and  rays,  that  after  the  time  that 
lord  Altham  took  to  his  lady  again,  rarl  Arthur 
never  cared  for  lord  Altham. 

George  Brehan,  one  of  the  attomies  of  his 
majesty's  Court  of  Exchequer  sworn  to 
the  Voire  Dire,  and  then  sworn  in  chief. 

Says,  he  was  28  years  old  Ust  April ;  be< 
lieves  he  knows  the  lessor  of  the  plaiutiff,  Mr. 
Annesley ;  rays,  the  first  place  he  saw  him  wra 
in  Ross  ;  he'  was  then  called  Jemmy  Altham  ; 
and  the  deponent  did  not  know  him  then  by 
any  other  name,  but  does  not  remember  the 
year.  Says,  he  remembers  the  death  of  king 
George  the  first,  and  thAt  the  guide  to  his  me- 
mory was  the  election  for  Ross ;  rays,  he  re- 
members that  his  father  was  served  with  an 
ejectment,  for  giving  his  vote  to  Mr.  Lee  and  Mr. 
Totnam.  Says,  be  saw  the  lessor  of  the  plaintiff 
at  the  deponent's  father's  house,  and  he  wra  in 
a  miserable  condition ;    and  as  he  wra  reputed 
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lord  Altham'f  oatartl  too,  the  deponent  gave 
lum  bread,  and  topported  him,  and  took  him  to 
bit  father's  ttable,  lest  he  ■faoaM  lie  b  the 
street;  says,  be  also  saw  him  at  the  house  of 
Francis  Barret,  who  was  an  ale-seller,  next 
door  to  the  deponent's  father's  bouse :  says, 
the  boy  used  to  run  of  errands,  and  the  de- 

Cnent  remembers  to  bare  heard  be  misbe- 
red.  [Deponent  was  going  to  giro  an  account 
of  a  confersation  he  bml  at  the  Walsh's- bead 
tafem,  but  was  prerented,  as  it  was  matter  of 
hearsay.)  Being  asked,  if  be  saw  the  same 
person  afterwards ;  says,  he  belieres  he  saw 
the  same  person  afterwards.  His  reason  for  it 
is :  abont  the  time  of  the  report  of  the  taking 
of  Carthagena,  there  was  a  moHHir,  that  there 
was  a  person  in  the  West  Indies  who  claimed 
the  estateof  the  earl  of  Anglesea ;  and  in  No- 
vember last,  as  tlie  deponent  intended  to  come 
to  Dublin,  be  beard  that  Mr.  Annesley  was 
coming  to  Ross,  end  waited  to  see  him ,  and 
when  be  was  riding  into  Ross  the  deponent  saw 
him  with  many  others,  and  oboenred  his  face, 
and  says,  be  pointed  to  him,  for  he  remembered 
he  bad  a  high  nose;  and  the  deponent  betiered 
it  was  the  same  laoe  he  fbraeriy  knew,  and 
which  he  described  to  one  Mr.  Millbank  before 
he  saw  him.  Says,  he  belieres  he  is  the  same 
person  be  formerly  knew,  and  that  bis  face  is 
every  day  more  and  more  fiuniliar  to  him  since 
he  saw  him.  Says,  he  was  reputed  to  be  the 
son  of  lord  Altham  by  Joan  Landy  (a  woman 
who  sold  bread  in  Ross.) 

[CroM-examined.] 

Says,  be  can't  tell  bow  Ipng  it  was  before  the 
election  of  Ruu,  that  he  saw  the  boy,  or  whe- 
ther it  was  two  or  three  years.  Says,  be  be- 
Ueres  the  boy  was  the  older  of  the  two,  because 
he  was  then  bigger  Iban  the  deponent ;  says,  he 
beliefes  the  boy  was  then  10  or  11  years  old ; 
says,  he  does  not  know  how  long  the  boy  con- 
tinued at  Ross,  and  that  be  inA  no  notice  of 
the  time ;  knows  bis  father  had  a  lease  dated  in 
1791,  and  that  in  1787  be  quitted  the  house 
about  Christmas.  Says,  be  belieres  it  was  near 
the  time  of  the  election  of  parliament  that  he 
saw  the  boy ;  says,  he  remembers  more  parti- 
cularly bis  falUer's  removing,  because  it  was 
more  remarkable  to  him ;  says,  he  believes 
Joan  Landy  lived  in  Itoss  when  the  boy  was 
there,  for  the  boys  use«l  to  say,  there  is  Jemmy 
Altbam's  mother.  Says,  he  can't  tell  how 
long  the  lesiior  of  the  plaintiff  was  in  Ross,  but 
knows  be  lodged  him  in  his  father's  hay-lof^ ; 
nnd  when  the  lessor  of  the  plaintiff  came  into 
Barret's  house  he  was  little  provided  for.  Being 
asked  what  school  he  wentio ;  says,  he  went 
first  tooue  Cullen  to  learn  to  read  and  write,  and 
after  to  one  Piggot,  who  Uught  LAtin ;  that  be 
iell  that  school,  and  returned  to  it  again ;  that 
be  was  at  Piggot's  school  when  he  knew  the 
boy.  Says,  be  was  about  eight  or  nine  years 
old  when  be  went  to  Piggot ;  that  he  was  at 
Piggot's  school  for  about  four  or  Ifive  years ; 
that  he  went  to  one  Buckley's  schooTto  learn 
te  write^  but  oaonot  remember  bttw  \xmg  he 
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was  there.  Ssjra,  that  Frauds  Barvel  lircdl 
nest  door  to  the  deponent's  motkerf  wmk 
above  him  one  Thomas  Barret;  says,  that 
the  boy  was  just  come  to  Ross  when  bennur 
him,  and  that  his  mother  was  not  able  to  omms* 
tain  him ;  says,  be  never  knew  one  Edward 
Lutwicb,  nor  any  of  that  naoie. 

Elisabeth  APMuiiem  sworn. 

Says,  she  knew  lady  Altham  when  ahe  lifcA 
in  Dunmaine,  and  the  deponent  then  liTe^Mi 
Ross,  and  visited  her  kulysbip  once  at  Don* 
maiae ;  she  believes  it  was  about  thrse  quartern 
of  a  year  after  her  coming  thither,  but  rannot 
be  exact  as  to  the  time.  Says,  she  was  wnll 
ao^uainted  vrith  my  lady  after  she  left  Dusi- 
maine.  Says,  she  saw  her  at  captain  Butler's 
at  Ross,  and  remained  in  Ross  for  three  or  four 
years,  and  very  oflen  visited  my  lady  at  Ross; 
she  believes  twice  a  week  for  two  years.  Says, 
my  lady  went  from  Ross  lo  live  in  Dublin  : 
that  the  first  place  she  lodgefl  at  (when  ahn 
came  to  Dubim)  was,  at  one  Cavenagfa's  in 
Stable-hme,  near  Mary's-bme ;  and  that  tbn 
deponent  scMom  missed  a  week  without  Mttimg 
my  lady,  while  she  lived  in  Stable- Une.  Says, 
she  \eh  Ross  in  1719,  and  came  to  Dublin,  and 
lived  b  Bride-slrcet  for  a  while,  but  cannot  ejc« 
actly  tell  when  my  lady  came  to  Dublin ;  but 
deponent  knows  she  went  in  a  coach, with  Mr. 
Cavenagh,  to  the  sttt^* coach  inn  in  Georea^ 
lane,  to  bnng  my  laoy  to  Cavenagfa's  lodgmgs. 
Say  a,  she  visited  my  lady,  when  ahe  removed 
her  lodging  to  alderman  ajm^s,  where  she  was 
put  into  stupes ;  and  one  Dr.  Irwin  was  bet 
physician ;  and  that  the  deponent  used  to  se^ 
her  very  frejiuently.  Says,  her  bidyship  lodff-. 
ed  at  Mr.  King's  for  about  a  year,  and  afler  that 
came  to  lodge  with  deponent  at  her  house  iu 
Tasbe's-square  in  Montrath- street,  where  sh« 
continued  for  about  eight  or  nine  weeks,  and 
from  thence  she  went  to  England.  Being  ask- 
ed if  she  discoursed  very  nmiliariy  wiui  my 
lady  ;  says,  she  did  ;  and  had  heard  her  very 
often  wish  she  had  a  child.  Being  asked  whai 
she  understood  by  that ;  says,  she  understood 
my  lady  meant  an  heir  to  my  lord's  estate. 
Being  asked  if  she  ever  heard  my  lady  had  n 
child  by  my  lord  Altham ;  says,  she  never 
beard  my  huly  had  a  child,  and  it  was  the  ge- 
neral reputation  she  never  bad  a  child.  Saya, 
she  never  saw  a  child  with  my  lord  at  Dun- 
maine or  Ross :  that  Mrs.  Heath,  her  woman, 
and  the  deponent  put  her  on  ship- board.  Says, 
she  remembers  she  was  with  my  lady  one  nighty 
after  supper,  as  she  was  preparing  to  sail,  and 
her  ladysnip  requested  the  deponent  to  send  her 
the  first  account  of  my  lord's  death  ;  and  sht 
took  the  deponent  by  the  hand  to  make  her  a 
promise  of  it;  and  said,  that  the  deponent  waa 
a  foitbful  I  rub  woman ;  and  the  deponent  pro* 
raised  she  would  write  to  Mrs.  Heath.  Says, 
that  in  some  time  after  when  she  heard  of  my 
lord's  death,  she  waited  for  bis  funeral,  and  oh- 
served  who  were  the  bearers,  and  h  hat  coachca 
there  were,  and  sent  over  an  account  of  it. 
Says,  abe  saw  a  boy  at  the  funeral,  ^fjiuf^ 
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My  fiitbar !  my  fatber !  thai  the  turned  him 
•bouty  to  8c«  who  he  was ;  and  asked  him, 
Who  are  you,  and  who  is  your  mother  ?  that 
he  answered,  and  said,  Joan  Landy  is  my  mo- 
ther, and  lord  Altham  is  mv  father.  Says,  abe 
wrote  an  account  to  Mrs.  Heath,  directed  to  her 
brother's  in  London,  that  John  Weedon  the 
coachmlm,  and  his  wife,  and  Joan  Landy 's  son, 
were  the  only  weepers  at  the  funeral :  says,  she 
beard  at  lloss,  and  it  was  the  general  reputation, 
that  Joan  Landy  had  a  son  by  lord  Altham. 
Baor  asked  in  what  condition  was  the  boy  at 
the  nineral;  says,  he  looked  like  a  black* 
guard  boy ;  and  thfit  she  was  surprised  to  hear 
the  boy  call  father,  because  she  nerer  heard 
that  my  kird  had  a  child,  except  by  Joan 
Landy ;  says,  she  netersaw  him  since. 

[Cross-examined.] 

Says,  sbelited  in  Ross  with  her  father,  who 
kept  a  great  inn  there,  and  my  lord  and  lady 
used  to  tisit  and  dine  there,  before  the  separa- 
tion.   Says,  she  never   heard  that  my  loid 
brought  any  young  gentleman  thither ;  says, 
abe  never  visited  my  lady  at  Dunmaine  but 
once  ;  says,  she  cannot  tell  how  long  my  lord 
and  lady  lived  at  Dnnmaine,  but  believes  above 
two  years ;  says,  she  remembers  my  lady  came 
to  Ross  late  at  night,  candles  were  just  begun 
to  be  light,  but  ooes  n«it  remember  the  day  ; 
says,  t^t  shortly  after  she  was  acquainted  with 
my  lady ;  says,  she  lived  near  the  Gross,  and 
ber  father's  name  was  Israel  Boucher.   Being 
asked  if  my  lady  was  a  proud  woman  ;  says, 
she  was ;  but  that  she  dined  very  often  at  fiie 
deponent's  father's,  up  towards  the  hill,  when 
he  kept  a  house  of  entertainment    Savs,  the 
deponent  did  not  attend  the  tap  at  ber  father's 
house ;   says,  she  lefl  Russ  in  the  year  1719 ; 
that  she  was  married  in  January,  and  went  to 
settle  in  Bride-street,  and  after  in*  Tasbe's* 
square.    Says,  she  cannot  recollect  the  time 
my  lady  came  to  Gavenagh's  in  Dublin ;  says, 
ihy  lady  had  lodgings  at  one  Smith's  in  Dubim ; 
aays,slie  does  not  know  Mrs.  Hogen ;  says,  she 
heard  that  her  own  husband  took  lodgings  for  my 
lady,  but  dont  know  the  name  of  the  penon  at 
whose  bouse  the  lodgings  were  taken.    Bdog 
asked  if  my  huly  could  walk  when  she  lodged 
at  the  depooent^s  house ;  says,  that  she  was  not 
able  to  walk,  but  as  a  woman  bad  her  in  her 
arms.    Beinff  asked  if  she  heard  of  any  per- 
son's losing  their  limbs  by  child-bearing ;  says, 
she  never  did.    Being  asked  if  she  ever  heard 
the  cause  of  my  lady's  loaing  her  limbs,  or  did 
ay  lady  ever  tell  her  she  lost  them  by  a  cold 
she  got  in  her  fying-in ;  says,  she  never  heard 
the  cause  of  her  losing  her  limbs,  and  my  huly 
never  told  ber  the  cause  of  it ;  and  that  she 
never  asked  ber  the  cause  of  her  disorder. 
Says,  my  huly  was  sick  at  Ross;  that  when 
she  was  m  Ross,  she  came  to  cfanrch  in  a  chair, 
and  walked  from  the  obair  to  the  pew;  tbatsfae 
was  in  a  great  deal  of  grief,  and  walked  but 
indiffRentfy;  says,  she  apprsbendeda.disorder 
ia  her  ladyship's  limbs  at  Mr.  Botler'a  in  Ross, 
MA  tie  nam  dBicemsA  wiHi  iMrabawlit; 


says,  she  believes  it  proceeded  from  her  grief  i 
that  the  deponent  saw  her  several  days  crying 
for  grief.  Says,  she  never  knew  any  such  per- 
son as  Edward  Lutwitch  a  sboe-msker  in  Ross; 
says,  that  one  Allen  was  the  best  shoe-maker 
in  Roes.    Bein^  asked  If  my  lady  lodged  at 
any  other  place  m  Ross,  but  at  Mr.  BuUer's  ; 
says,  she  lodged  at  ooe  Wright's  in  Ross,  and 
that  the  deponent  visited  ber  there,  and  was  then 
unmarried.    Being  asked  to  whom  did  she  pro- 
mise to  write,  concerning  kird  Altham's  dcatli ; 
says,  she  said  she  would  write  to  my  lady's  wo- 
man, Mrs.  Heath,  because  my  lady  was  sickly: 
and  because  in  all  probability  Mrs.  Heath  was 
likely  to  live  longer.    Says,  she  heard  of  my 
lord^  death  in  the  news,  and  in  the  elegy  that 
was  cried  about    Says,  she  believes  it  was 
curiosity  led  my  lady,  when  she  desirad  the 
letter  to  b^  written.    Says,  she  watched  the 
funeral  at  the  comer  of  Ghrist-church-yaitl, 
and  followed  it;   that  it  was   about  10   a| 
night ;  that  she  did  not  see  the  choir  attend 
the  burial,  nor  Mr.  Hawkins,  king  at  arms; 
that  she  does  not  know  who  were  uie  beaiers 
or  mourners,  nor  whether  she  gave  any  ae* 
count  of  them  in  her  letter,  nor  whether  tha. 
scarfs  were  Uack  or    white ;    but    knows 
that  whatever  she   writ  in    her   letter  was 
true,  but  has  not  read  the  letter  since.    Says, 
she  saw  but  one  clergyman,  and  the  virger  of 
Gbrist  church  attend  the  funeral,  and  that  sha 
remembers  the  boy  stood  at  the  opening  of  tha 
vault.    Being  asked  if  she  told  any  person^ 
within  these  two  years,  that  she  saw  the  boy 
at  the  funeral ;  says,  she  can't  recollect  that 
she  did.    Being  asked   if  ahe  got  directions 
where  to  write  lo  Englsnd ;  says,  Mn.  Heath 
desired  the  letter  to  be  directed  to  her  brother  ; 
and  that  the  deponent  gave  directions  where 
to  write  to  herself.    Says,  the  boy  did  wear 
his  own  hair :.  thai  two  of  the  flambeaus  «e- 
mained  with  him,  and  some  others  went  away. 
Says,  she  never  heard  that  my  lady  miscar- 
ried, or  that  she  was  with  child;  says,  that 
she  knows  Mrs.  Lenox,  but  never  told  her  that 
my*lady  miscarried.    Being  asked  if  she  told 
one  Reily,  a  servant  to  my  k>rd  Montjoy,  or 
his  wife,  that  the  plaintiff  had  a  right  to  tha 
estate ;  says,  she  lived  with  my  lord  Mon^y 
as  a  servant,  and  with  squire  Hamilton,  and 
that  she  now  lives  with  Mr.  Lee,  and  that  sha 
never  said  to  my  kvrd  Mon^y,  that  the  plain- 
tiff was  the  right  heir ;  nor  does  she  recolleal 
that  she  told  Reily  or  his  wift,  that  the  plain- 
tiff had,  or  had  not  a  right  to  the  estate.   Says, 
she  heard  a  rumour  that  my  lady  had  a  diild 
in  England.    Being  asked  what  was  her  rea- 
son for  turning  the  boy  shoot  at  the  funeral ; 
says,  because  he  said  he  was  Joan  Landy 'a 
duld. 

Matthew  Darengy^  sworn  to  the  Yoire  Dire. 

The  witness  was  adoed  by  the  counsel,  whe- 
ther he  was  not  bound  in  several  sums  for  tha 
defendant,  or  whether  the  defendant  owes  him 
any  money,  which  defendant  will  be  disabled 
from  payingi  if  ha  kaca  hit  citate  ia  fwatwn  f 
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Court,  These  qoestioDt  may  be  asked  on 
cross- examinionf,  but  not  on  Voire  Dire. 

The  witness  was  asked  whether  he  is  unt 
receifer  for  lord  Ancj^lesea,  which  he  will  lose 
if  the  plaintiff  prenils  ? 

Counsel  for  the  Defendant,  A  man  may 
examine  his  receiver,  because  be  has  noceruiii 
interest,  and  especially  it*  not  receiver  of  the 
lands  in  question,  because  then  he  it  not  im* 
mediately,  but  conseqoentially  interested.  For 
the  same  reason  a  tenant  at  will  of  hnds,  not 
immediately  in  question,  may  be  examined. 
A  man  may  examine  his  son  and  heir.  The 
heir  at  law  was  produced  at  Waterford  before 
my  lord  cbi«'f  justice  Wbitshed,  and  it  was  de- 
termined that  he  might  be  examined,  because 
he  had  only  a  possibility,  and  no  estate  rested 
in  him.  And  an  heir  has  a  more  certain  tenure 
than  a  ser%  ant. 

Court,  The  question  is  proper  on  cross- 
examination,  but  not  on  Voire  Dire. 

The  witness  was  asked  again  whether  he  will 
suflVr  it*  the  defendant  loses. 

The  witness  said,  he  accepted  some  of  the 
deteudant*s  bills  drawn  upon  him  (something 
less  than  a  thousand  |>oonds)  and  that  he  has 
not  settled  accounts,  but  is  sure  he  has  the 
greatest  part  of  the  money  in  his  hands,  and 
does  not  apprehend  that  300/.  are  due  to  him ; 
and  says,  that  the  earl  of  Anglesea  dealt  with 
him  as  honourably  as  any  man  could  do  with 
another. 

Court,  When  the  particular  questions  are 
asked  regularly,  tlie  general  question  cannot 
be  attketl ;  but  nevertheless  it  may  be  asked  on 
Voire  Dire.  A  person's  being  a  servant,  is  an 
objection  to  his  ucing  a  juror,  but  it  cannot  be 
an  ol^ection  to  his  beiog  a  witness. 

Mr.  Darenzy,  sworn  in  chief. 

Says,  he  knew  the  late  lord  Altham  at  Car- 
rickdutf,  and  continued  his  acquaintance  with 
him  till  mv  k>rd'8  death.  8ays,  he  never  heard 
my  lord  Altham  say  any  thing  of  a  child  of 
his  ;  silys,  he  saw  a  boy  at  Carrickduff  at  a 
hurling,  and  that  he  was  clad  in  red  ;  but  that 
lie  had  no  discourse  with  my  k>rd  about  the 
boy ;  says,  that  he  heard  that  the  boy  which 
he  saw  at  Carrickduff  was  a  bastard  ;  and  that 
he  never  beard  ro^  lady  Altham  had  a  child. 
Hays,  the  first  of  his  ac^naintance  with  my 
lord  was,  when  my  lord  lived  at  Carrickduff ; 
that  he  dined  with  my  lord  at  Carrickduff,  and 
that  he  did  not  see  any  boy  dine  with  him. 
ISays,  he  lived  at  his  mother^s  house  witliin 
three  miles  of  Carrickduff,  and  never  heard  a 
word  of  my  lord's  having  a  child. 

Jamet  Mcdlicoty  esq.  sworn. 

Sa3rs,  be  knew  the  late  lord  Altham  in  Kin- 
nay,  in  the  cf>nnty  of  Kililare ;  that  he  kept 
a  pack  of  bounds,  and  that  sometimes  the  de- 

Eouent  used  to  go  a  hunting  with  him ;  that 
e  dintrd  sometimes  with  my  lord  at  Kinnay, 
•od  «oueuoies  at  Mr,  AoMaley's  Hi  Bally  tax. 


Being  asked  if  he  at  anv  time  had  any  cooTer* 
saiioo  with  my  lOid  Altham  about  the  An* 
glesea  estate ;  says,  he  remembers  at  one  of 
these  places  the  conversation  turned  oo  ill* 
Anglesea  title  and  estate ;  and  that  my  lord 
said,  he  had  reason  to  expect  he  should  oe  lord 
Aniflesea,  and  then  addeu,  When  1  shall  diep 
as  1  have  no  son  of  oiy  own,  1  don't  care  what 
will  become  of  the  estate,  or  if  the  d— 4, 
should  have  it.  Deponent  says,  my  hml  madt 
use  of  these  words,  or  to  that  effect  or  purpose. 
Says,  he  never  saw  any  boy  at  Rinnay,  aor 
heard  of  any  boy  being  there. 

[Cross-  examined.] 

Being  asked  if  he  can  remember  where  thai 
discourse  happened ;  says,  he  cannot  recoUect 
where  the  discourse  happened,  nor  who  was 
in  company  then.  Says,  he  had  no  acquaint- 
ance with  my  lord  till  he  came  to  live  at  Kin- 
nay.  Being  aske<l  if  he  ever  tokl  any  one  of 
this  conversation  within  these  two  years  past ; 
says,  he  never  remembered  it  till  this  dupute  ; 
says,  he  fell  into  some  discourse  at  the  last 
Curragh  race,  which  brought  the  converaafioa 
of  my  lord  Altham  to  his  memory  ;  that  he  re- 
members my  lord  mad^  use  of  these  wonb. 
As  I  have  no  son  of  my  own :  at  least  as  near 
as  the  deponent  can  recollect,  that  was  tbs 
meaning  and  sense  of  the  words.  Says,  ha 
had  no  conversation  with  him  about  his  Udy  ; 
and  that  Mr.  Jolm  Annesley  was  my  h>rd*s 
relation. 

Cotooel  William  Becket  sworn. 

Says,  he  knew  Ihe  late  lord  Altham  about 
20  years  ago ;  that  he  first  knew  him  when 
my  lord  United  in  Essex-street,  and  that  he 
ktiew  him  in  Inchicore;  that  he  conversed 
with  liiin  several  times,  and  remembered  there 
were  some  animosities  between  my  lord  and 
his  brother,  and  that  my  lord  said,  he  wished 
his  natural  son  had  been  a  legiliniate  son,  to 
cut  the  scoundrel  his  brother  out  of  the  Angle- 
sea  estate ;  that  he  never  heard  till  of  late,  that 
my  lord  had  a  lei^itimate  son,  but  it  was  al- 
ways reputed  in  the  country,  he  had  a  natural 
son,  and  no  other. 

[Cross-examined.] 

Being  asked  where  he  was  first  acquainted 
with  my  lord ;  says,  he  was  first  acquainted 
with  my  lord  in  Essex- street,  and  that  their 
acquaintance  never  broke  off;  that  be  saw 
him  at  his  lodgings,  and  dined  with  him, 
there;  and  that  lie  saw  him  at  Inchicore;  tha$ 
he  was  sure  he  was  not  a  whole  year  without 
seeing  my  lord  Altham,  and  that  he  dined  with 
my  lord  m  the  Hummer- bouse  at  Vice's,  where 
he  lodged  in  Essex- street ;  that  he  had  not 
seen  my  lord  from  the  time  he  saw  him  at 


Incnicore ;  savs,  he  believes  it  miffbt  not  be  a 
year.  Says,  that  at  the  time  my  ford  Altham 
me&tioMqhis  wishing  to  have  ason  tocift  t|if|^ 


1397] 


and  RiekMrd  Earl^Angtetea. 


A.  D.  174S. 


{15S8 


bioCiier  out,  hit  ton  and  one  Cavcotgli  were 
present;  that  it  was  at  niglit  before  sapper, 
and  in  the  parloor ;  thai  there  was  a  bottle  of 
wine  and  a  bowl  of  punch  on  the  table,  and 
that  the  deponent  staved  till  three  o'clock  next 
mornings  Bdng  askcdy  whether  miss  Gre- 
gory was  there ;  says,  he  was  told  that  miss 
Uregonr,  a  ndatiou  of  my  lord,  was  in  the 
house,  out  she  was  not  present. 

Wemttporth  Harmanf  esq.  sworn. 

Says,  he  was  very  well  acquainted  with  the 
late  lord  Altham,  from  the  year  1714  or  1715, 
and  knew  him  when  he  lived  at  Kinnay ;  that 
he  very  oAcn  heard  my  lord  at  his  own  house 
lament  he  never  bad  a  child  by  his  wife ;  that 
he  bttuxl  him  very  often  speak  of  a  bastard 
child,  which  m^  wrd  said,  he  eould  not  tell 
whether  it  was  hi*  own  child,  or  his  brother's, 
or  biB  footman's;  and  when  my  lord  wouM 
dwell  much  on  the  subject,  that  the  deponent 
sometimes  said.  Why  do  you  pester  me,  in 
epeakinip  about  your  bastard  son  ?  Why  don't 
you  go  to  your  wife,  and  ffet  a  child  by  her? 
That  my  lord  answered,  Puffue  on  the  b— ch, 
she  can't  bear  one,  and  that  tne  deponent  heard 
my  lord  frequently  speak  to  that  purpose. 

[Cross-examined.] 

Says,  he  does  not  know  when  my  lady  came 
to  the  kinji^om;  that  he  became  acquainted 
with  my  lord  Altham  immediately  after  he 
came  to  this  kin^om ;  that  he  cannot  recol- 
lect be  ever  had  any  discourse  with  Mr.  Med- 
licot,  about  this  atfair ;  that  he  never  saw  my 
lord  Altham  with  his  lady,  nor  dues  he  know 
where  my  lord  Altham  lived  at  the  queen's 
death  ;  says,  that  at  the  queen's  death  ihe  de- 
ponent lived  in  Dawson's-street,  and  that  he 
bad  the  firet  conversation  with  mv  lord  when 
my  lord  lived  at  Kinnay,  near  the  Curragh. 
Says,  he  never  saw  the  boy,  and  bdieves  it 
was  after  the  queen's  death,  that  lord  Altham 
had  the  conversation  about  him.  Savs,  he 
beard  that  my  lord  had  a  bastard,  and  never 
heard  till  lately  about  Palliser. 

Christopher  StonCt  sworn  to  the  Voire  Diroj 
and  afterwards  sworn  in  chief. 

Being  asked  if  he  knew  John  Furoell  the 
batcher;  says,  he  knows  John  Purcell  the 
batcher,  and  his  son,  and  that  John  puroell  is 
Ihe  deponent's  tenant.  £|ays,  that  Puroell,  the 
father,  mentioned  to  him  that  he  was  sum- 
moned to  give  evidence,  and  asked,  what  cookl 
this  be;  and  that  theftuher  related  the  trans- 
action aboat  a  boy,  and  said,  he  happened  to 
be  in  ^ooithfiekl,  and  saw  a  boy  there  with  a 
thumb  rope  about  his  middle,  who  said  he  waa 
a  son  of  lord  Altham's ;  and  that  Paroell  then 
mentioned,  he  would  i^eak  to  lord  Altham  to 
take  care  of  him ;  and  that  he  would  have 
taken  him  as  an  apprentk^e,  but  said,  be  hoped 
the  boy  was  bora  lo  better  fortwie.  Saya, 
that  he  said  to  Puroell,  one  thing  voa  loU  me, 
whk^  yoQT  son  did  not  tail  mi^  ahoiiteseiiqpa 
•hip  from  £iseK-bfidig«.   feysi  be  mdd  wt 


chaige  his  memory,  that  the  ftther  said  any 
thmg  about  the  variations  of  his  evidence. 


[CroM-ezammed.] 

Being  asked  if  he  believes  Purcell  to  be  an 
honest  man ;  says,  he  believes  he  is. 

Hrs.  Hannah  ShaWf  sworn. 

Being  asked  if  she  knew  one  Catharine 
M'Cormuck;  says,  she  knew  one  Catharine 
M'Cormuck  that  papers  rooms ;  that  she  came 
to  the  deponent  about  a  year  fa«fore  to  paper  a 
room ;  that  ehe  then  said,  she  had  a  comical 
discourse  with  a  young  man,  who  used  to  go 
about  to  get  evidences  for  Mr.  Annesley  ;  and 
that  she  told  him,  lady  Altham  never  was  with 
child,  nor  had  a  child,  but  that  women  used  to 
ouack  with  her  with  herbs.  Says,  thai 
MKlJormnck  ftuther  mentioned,  that  she  de- 
sired him  not  to  call  upon  her  as  a  witness,  for 
that  my  lady  never  had  a  child ;  and  die 
could  not  do  them  any  service  by  her  evi- 
dence, bnt  that  she  would  make  against  them. 

Plaintif  caUcd  upon  to  reply. 

Bnt  Mr.  Daly  first  offered  to  give  m  evi^ 
dence,  a  record  between  the  earl  of  Anglesey 
and  Graham  on  a  speeial  verdict,  which  found, 
that  Arthur  k>rd  Altham  died  without  issae, 
and  relied  upon  Hardress  479,  that  a  remainder 
man  shall  take  advantage  of  a  verdict  for  the 
particular  tenant. 

Mr.  Broaditreet,  The  notion  in  the  fttmily, 
that  lord  Altham  had  no  son,  is  material. 

Court,  This  reconl  is  no  evidence  sgainst 
the  lessor  of  the  plaintiiT,  who  is  no  party 
thereto. 

Serieant  MarthaU,  My  lord,  the  gentlemen 
have  by  their  defence,  made  it  necessary  for  ue 
to  give  some  new  evidence.  It  haa  been  in- 
sisted on  bv  them,  and  they  have  endeavoured 
to  prove,  that  lady  Altham  was  at  the  spring 
assizes  1715,  at  Wexford,  without  any  appa- 
rent sign  of  pregnancy ;  that  being  a  new 
point,  your  lordship  will  give  us  leave  to  cob* 
trovert,  because  the  credit  of  the  lessor  of  the 
plaintiff's  birth  may,  in  some  measure,  depeud 
upon  it.  They  bfve  gone  a  step  farther,  and 
have  attemptM  to  impeach  the  credit  of  Joao 
Laffiin  ;  we  apprehend  it  will  be  material  le 
defend  the  character  of  that  witnesa,  and  to 
shew  that  some  of  the  witnesses  prodoced  oo 
their  part,  have  been  prepared  for  this  trial. 

Ciuar  Colclough^  cso.,  swoni  to  the  Voire 
Dire  and  then  in 


Says,  he  has  -seen  the  lady  Altham,  and 
knows  Mrs.  Giffiurd.  Says,  he  remembers  tbo 
trial  of  Mr.  Masterson,  and  Mr.  Walsh,  for  he 
waa  at  the  trial  at  Wexford  asaizeew  Saya, 
they  were  indidsd  for  enlisting  men  for  the 
Pretender,  and  tbey  came  off  with  bonosr,- 
and  shame  to  tbnr  prosecntors.  Saya,  he  took 
as  much  care  as  be  conU  to  see  justice  dooo 
them.  SayS|  that  eofoncl  Toplady  vras  higb- 
aberiff.  mys,  he  does  not  remember  to  bavie 
•Mtt My  AMhoi  t tbit umwm ;  aadthatiho 
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eoirid  not  attend  that  trial,  and  sit  near  him, 
hni  he  mtifit  hare  seen  her ;  and  heiiefes  if  she 
attended  the  trial,  he  should  hare  known  iu 
Says,  that  he  would  not  hare  sat  by  anv  Udy 
at  that  trial,  he  was  so  solicitous  for  fitr.  Master^ 
son,  who  was  his  reUtion ;  and  if  any  womeo 
of  distinction  had  been  there,  he  belieres  he 
should  have  heanl  it.  Sajrs,  he  heard  she  was 
at  the  assizes  of  Wexford  in  1716,  when  Mr. 
Doyle  was  tried,  ^y^  he  thinks  Mr.  Jeremy 
61ms  was  high-sherin  in  the  year  17 li,  and 
thinks  it  was  the  first  time  deponent  was  on  a 

grand  jury.  Being  asked  if  it  was  usual  for 
dies  of  distinction  to  go  to  an  assizes  on  Huch 
trials;  says,  be  nerer  saw  a  lady  at  such 
trials.  Being  asked  who  ^ras  sheriff  the  year 
b«fore  Mr.  Toplady ;  says,  he  looked  in  the 
•ffice  at  the  castle,  and  found  Mr.  Edwards 
sheriff  the  year  before  Mr.  Toplady. 


[Crois-ezamined.  ] 

Being  asked  if  Mr.  Walsh  and  Mr.  Master- 
SMi  were  related  to  one  another ;  says,  one  was 
uncle,  and  the  other  was  his  nephew.  Being 
asked  if  gentlewomen  do  not  sometimes  fl;o  to 
the  assizes ;  says,  some  gentlewomen  do  ^ 
■onetimes.  Being  asked  what  was  Mrs.  Gif- 
fard's  husband  ;  says,  he  was  a  justice  of  the 
peace,  but  a  poor  man ;  says,  he  would  hare 
taken  notice  of  lady  Altham  if  she  had  been 
in  court.  Being  a!iked  if  he  beUeres  Mn. 
Giffiurd  can  be  beiiered  on  her  oath  ;  says,  he 
cannot  form  a  belief  whether  she  can  be  be- 
iiered ;  as  dreumstances  happen  persons  may 
•hange,  and  that  Mrs.  Cii£fard  is  rery  poor. 

John  Husseyt  confronted  with  Mrs.  Heath. 

Q.  Do  yoo  know  Mrs.  Heath  ? — /.  Huuey, 
I  do,  Sir. 

Had  you  any  conrersation  with  her  about 
the  plaintiff  being,  or  not  being  the  son  of  lady 
Altham  f — I  had. 

How  long  ago  is  it  since  you  had  the  con- 
rersation with  Mrs.  Hesthr-^I  think  aboat 
two  years  and  a  half  aso. 

Gire  an  account  of  what  passed  between 
you  ? — About  two  years  and  a  half  ago,  I  went 
rrith  a  gentlewoman  to  Mrs.  Heath's  to  drink 
tea  in  Holbom,  within  30  or  40  yards  of  St. 
Andrew's  church,  and  as  Mr.  Annesley  was 
the  common  conrersation  of  the  coffiee- booses 
then,  we  began  to  talk  about  him ;  I  do  not 
know  whether  she  or  I  introduced  the  dis- 
course, but  she  said,  to  the  best  of  my  noemory. 
Nobody  knows  that  young  man's  affairs  better 
than  I,  because  1  long  lired  with  liis  mother 
the  lady  Altham ;  and  she  erprcssed  a  great 
«lcal  of  concern  for  him,  and  the  drcumstanoes 
he  was  in :  she  told  me  withal.  That  the 
duchess  of  Buddngfaam  sent  for  her  three 
tinoes,  and  that  she  was  in  prirate  with  bar. 
And  I  hare  no  more  to  say,  my  lord. 

Did  she  tdl  yoo  the  import  of  the  eonrersa- 
tkm  between  her  and  the  dochess  of  Bockmg- 
ham?— 1  do  not  remember  she  did,  nor  I  nerer 
asked  her. 

Did  BhegayeoM«Biaf  wboBBi  orii^tbo( 
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duchess  sent  for  her?— To  the  best  of  my  re. 
membrancc,  she  did  about  Mr.  Annesley. 

I  ask  you  again,  and  recoU^t  and  ooosider 
rery  well  before  you  gire  an  answer,  are  yo« 
sure  that  Mrs.  Heath  said  that  lady  Altbom 
was  the  mother  of  this  young  man ;  or  was  it 
only  this.  That  1  hare  long  lired  with  kdj 
Altham? — She  said,  my  loni,  that  she  had 
lired  a  long  while  with  nis  mother,  lady  AU 
tharo. 

Are  you  sure  she  called  her  his  mother?— 
Yes,  I  am,  my  lord. 

Recollect  whether  yoo  heard  Mrs.  Heath 
say  any  thing  concerning  any  person's  beiog 
much  wronged  or  injured  ? — She  did  say.  That 
the  young  sentlemaa  was  rery  much  ujored, 
and  that  nobody  knew  better  than  her,  because 
she  had  lired  iong  with  the  lady  Altham  his 
mother. 

Pray,  Sir,  had  this  Mrs.  Heath  any  discourse 
concerning  her  coming  to  Irelaiid,  or  that  she 
expected  any  thing? — She  said  she  beiiered 
she  should  eome  into  IrelaiMl,  hot  1  do  not  re« 
member  that  she  said  ahe  ezpected  any  thin^ ; . 
it  would  hare  been  rery  improdent  of  her  to 
tdl  me  so,  if  she  did.* 


*  According  to  the  "  Genuine  Trial,"  dec. 
Mr.  Hussey,  upon  cros»-examination,  says, 

'*  He  came  to  Ireland  the  latter  end  of  July, 
and  lires  at  %  place  called  Painstown,  near 
Rath-Cofiee,  in  the  ooont^  of  Kildare;  say% 
he  saw  Mrs.  Heath  sereral  times ;  that  his  mst 
acquaintance  with  her  was  about  fire  years 
ago;  says,  that  he  told  sereral  times  of  thai 
conrersation ;  that  be  spoke  of  it  to  his  sister 
in  Smithfidd  ;  that  he  spoke  of  it  in  his  own 
house ;  that  he  belieres  he  mentioned  it  now 
snd  then  dnce  his  coming  to  town ;  and  that 
he  told  it  to  some  gentlemen  in  London  in  the 
coffee-houses.    Says,  he  nerer  saw  Mr.  Mao 
Kercher  till  last  year  in  the  Globe  coffee- 
house ;  says,  he  IcwUred  in  Orange-court,  near 
Si.  James's,  in  London  ;  says,  he  was  a  ser« 
rant  to  one  of  the  yachts,  snd  sometimes  dealt 
in  Unen.    Bdng  asked  who  was  in  company 
when  Mrs.  HMth  spoke  to  him ;  says,  ooo 
Mrs.  Simpson,  and  a  young  gentlewoosan  that 
lodged  up  one  pur  of  stdrs,  were  in  ooainany, 
and  that  deponent  had  seen  Mrs.  Heifth  eefore 
that  in  company  with  Mrs.  Simpson;  says, 
that  Mrs.  Heath  then  lired  in  a  coort  about 
40  jyards  from  St.  Andrew's  chorch  in  Holbom» 
and  he  was  to  see  her  last  July ;  that  he  had 
letters  for  Mrs.  Simpson,  and  that  he  gare  then 
to  Mrs.  Heath ;  that  he  did  not  stay,  but  left 
the  letters  with  Mrs.  Heath .    Says,  that  at  the 
last  conrersation  he  had  with  her,  ahe  told  him, 
she  beiiered  she  sboold  come  to  bis  country 
about  bdng  a  witness  for  lord  Angltaea;  ssys, 
there  was  no  conrersation  about  Sie  nature  of 
the  erideoce,  she  only  said  that  she  was  to  gire 
kird  Anglesea,  hot  that  he  did  not 


hear  what  cr idence  she  was  lo  gire ;  says,  that 
he  told  her,  if  she  went  she  ought  to  be  well 


naid;  says,  be  nerer  had  any  ooorersatkm 
her  itiice  about  the  affiir;  saya,  tbeie  wae 
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Hn.  Mary  Htatk  sworn. 


Q.  Mrs.  Heath,  do  you  know  that  g»tle« 
man  that  aits  down  there  ? 

Mrs.  Htaih,  Yes,  I  hate  seen  him  se? eral 
times. 

Du  yoa  remember  about  two  years  ago,  that 
he  drank  tea  at  your  house,  with  one  Mrs. 
SiropsoD  f — He  has  several  times. 

Did  he  drink  tea  with  you  after  the  account 
came  concerning  Mr,  Annesley  ? — He  has  se- 
Teral  times. 

I  ask  you  then,  whether  tou  had  erer  any 
oonrersation  with  him  in  relation  to  the  plain- 
tiflf,  and  what  was  it  you  said  ? — I  hare  sereral 
times  talked  about  it,  and  said.  What  a  Tile 
thing  it  was  to  take  away  the  earl*s  right,  and 
that  my  lady  ueTer  was  with  child ;  and  I  can- 
not say  no  more  if  you  rack  me  to  death. 

How  long  hate  you  known  that  Mr.  Hus- 
aey?— Whether  three  years  or  how  long  I 
can't  say. 

some  di/Terence  between  the  first  couTersa- 
tion  and  the  last  conversation,  because  she 
seemed  concerned  for  Mr.  Annesley  the  first 
time  the  conversation  was  about  Mr.  An- 
nesley, therefore  he  remembered  the  words, 
and  was  positive  she  mentioned  lady  Altham 
his  mother.  Says,  he  was  employed  as  a 
steward  in  one  of  the  yachts  by  the  Board  of 
Green  Ckrth.  Being  aAed  what  religion  ht 
was  of;  says,  he  was  a  Roman  Catholic— 
fiayv,  he  heard  the  affair  talked  of  in  common 
conversation ;  says,  he  was  introduced  to  Mr. 
M— — r;  says,  ne  heard  that  his  name  was 
made  use  of  in  court  when  Mrs.  Heath  was 
examined.  Being  asked  how  he  heard  what 
the  people  swore ;  says,  he  heard  it  by  a  ge- 
neral rumour ;  says,  he  waji  brought  into  Uie 
room  where  the  witnesses  were  by  the  person 
who  served  him  with  the  subpcena ;  says,  he 
left  the  room,  and  went  to  Joe's  coflfee-nouse, 
and  left  word  where  he  was. — Hussey  being 
asked  whether  he  knew  before  hot  Thursday 
that  he  was  to  be  examined ;  says,  he  did  not. 
Being  asked  whether  he  took  any  notice  to 
Mrs.  Heath  the  second  time,  when  he  found 
she  changed  her  mind ;  says,  he  did  not  take 
any  notice  *nor  did  he  mention  any  thing  of  it 
to  ner.  Being  asked  by  defendant's  ooimsel  why 
he  would  not  prevent  perjury ;  says,  he  did  not 
think  farther  about  it ;  saya,  that  Mrs.  Heath's 
mentioning  to  be  examined  for  loid  Anglesea, 
made  deponent  think  she  changed  her  mind. 
Bmg  asked  whether  he  believed  what  Heath 
•aid  on  the  first  oonversstkm  to  be  true ;  says, 
be  could  not  say  that  he  believed  it  to  be  true 
•t  the  time  of  the  first  eonvemtion,  but  gave 
liimself  no  trouble  about  it  Says,  thai  at  the 
time  of  the  second  eonversation  be  did  not  re- 
collect what  was  said  at  the  time  of  the  first, 
•nd  beliovcs  it  was  since  the  second  conversa- 
tion that  he  recollected  the  first  conversation ; 
says,  he  spoke  of  it  before,  and  therefore  re- 
noiiected ;  says,  be  spoke  of  it  several  limes 
M^fipreBhsd  hii  tammj  abont  it.** 


Can  you  say  any  thing  of  his  character  f». 
I  can  say  no  more  than  tnat  some  said  he  was 
a  gentleman's  servant,  and  some  said  he  lived 
by  gaming. 

Do  you  believe  him  an  honest  msn  f — f  can 
say  nothing  of  hhn ;  but  if  be  says  that  I  said 
my  lady  bad  a  chUd,  I  cannot  say  he  is  an 
honest  man. 

Did  you  ever  say  that  nobody  knew  thai 
yonnff  man's  afiairs  better  than  yon  ?— No,  my. 
lord,  I  never  did. 

Did  yon  ever  give  it,  in  his  presence,  as  a 
reason  why  you  should  know  the  young  man^s 
affiurs,  that  you  had  ktng  lived  with  lady  Al- 
tham, his  mother  ? — No,  my  lord,  I  never  did ; 
and  if  I  was  to  be  torn  to  pieces,  I  would  say 
no  such  thing. 

To  Mr.  ff nney. 

Q,  Repeat  the  words  you  heard  her  say. 

Huuey.  She  told  me  that  the  duchess  of 
Buckingham  had  soit  for  her  herMlf,  and  I 
cannot  say  who  introduced  the  conversatu>a 
first;  but  Mrs.  Heath  said.  Poor  gentleman,  1 
am  sorry  finr  him  firom  my  heart;  for  no  one 
has  reason  to  know  his  afiairs  better  than  I  do  ; 
for  I  lived  long  with  lady  Altham  bis  mother. 

Mrs.  Heath,  By  all  that  is  good  and  great, 
I  never  said  any  such  word ;  f  never  thought 
that  you  were  such  a  man ;  1  have  heard  F«ople 
say  tnat  yon  were  a  ffamester,  and  lived  in  an 
0(M  way,  but  I  could  never  believe  it  till  now, 
but  1  always  took  your  part,  and  said  you  be- 
haved like  a  ffentleman.  • 

Huuey.  fama^tleman,  I  can  bring  se- 
veral people  to  justify  me  to  be  a  gentleman, 
and  a  man  of  family ;  indeed  I  have  heard  yon 
say  it,  and  speak  it  with  all  the  regret  and  con- 
cern imaginable. 

To  Mr8«  Heath. 

Q.  Do  you  remember  the  time  that  lady  Al- 
tham went  to  Wexford  assizes  ? 

Mn.  Heath.    Yes. 

Was  that  for  the  trial  of  one  Doyle  .^— I  do 
not  know  any  other  thatvras  tried  but  Mr. 
Walsh  ;  my  lady  came  home  and  told  me  how 
handsomely  Mr.  Walsh  pleaded  for  himself! 

Do  yon  remember  what  day  of  the  week  it 
was  you  went  to  the  assises?— Indeed,  my 
lord,  I  do  not. 

DmI  my  lady  Altham  lodge  at  Mrs.  Vice's 
more  than  twice  f—No  more  than  twice. 

Wodd  you  be  understood  then,^hat  the  first 
time  was  when  she  came  from  Dunmaine,  after 
she  went  down  from  Mrs.  Briscoe's?— A  little 
before  the  queen  died  the  first  time  was,  and 
the  second  a  little  before  king  George's  birth- 
day. 

What  time  of  the  year  was  it  after  the  king's 
birth-day  that  you  went  into  the  country  ?-— 
Some  time  in  the  summer. 

Did  you  ever  come  up  to  town  after  the  se- . 
paration  ? — ^Not  till  the  time  we  left  Ross. 

Were  the  assises  begun  before  you  went  In 
Wexford,  or  did  they  Mgin  after  ?<— I  balievt 
Uiey  begun  after,  I  don't  know. 
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Do  70B  know  OM  Mr.  Hlfcafinoii,  tlut  wn 
iMciTcr  10  Aftbnr  eul  of  Aof  lean  ?— No,  I 


p  knew  Anhnr  tlie  late  em  of  An- 
gfeaea ;  »v>,  thai  hr  w«  rweirer  of  tbe  lUe 
carl  ol'Ans^nea'c  rmU  id  iheooaniy  oTWes- 
furilfrnm  ihe  year  ITll,  tolbeyrar  1716, umI 
tbat  Ite  knew  ImIj  Altham  in  171.5 ;  lli*t  he 
collMted  rcnb  Ua  place  ealM  Ckmituet  '~ 


tbat  he  went  the  TuMday  aflrr  Eaaipr  8uD' 
day  tu  Dunmaine,  anj  met  (here  Joba  W««d«ii'i 
wi(«,  Bi»l  one  l'aylar,aDd  aomeolher  aerrBDta  ; 
aaya,  lie  en4uired  if  my  lont  waa  at  home,  but 
was  told  ho  irai  ^na  abroad  ;  tayt,  my  lady 
came  down,  and  tbat  he  mw  her  at  the  back- 
door, and  rcmeiiibera  that  ihe  wu  big  belly'd, 
and  that  ihe  ga.r»  him  two  vlaNea  of  wlitc 
wine,  and  tbat  he  drank  to  her  lailyahip's  happy 
delirery.  Haya,  be  went  to  roajor  Rogera'a  in 
Eoniscortliy,  and  went  from  EaDiaoonnyUi  one 
Haye«*a,  who  lired  between  Ennkceriny  and 
Wexrord  ;  and  Tharaday  mon'mg,  wbidi  waa 
the  ThumUy  after  Easter  MuDday,  he  came 
to  Wexfonl  uiizec;  saya,  that  the  aprinff  aa- 
■iaea  that  year  brpn  un  ijaliirday,  April  the 
16tb ;  laya,  he  aaw  aome  tenanla  of  my  lord 
Angleeea  therv,  andr^eiTci)  some  money  from 
them.  Being  aakol  if  he  coaki  rcmeraber 
wbatdreaa  mylady  hadoo  ;  Hya.faenmem- 
beta  my  lady  Alibaro  but  on  a  while  apron,  a 
white  handkerchief,  and  a  itriped  cown. 
Maya,  he  paid  money  to  lord  Altham  in  tVei- 
foitl,  anil  law  bia  coachman ;  saya,  be  waa  at 
the  Dig  Ino,  and  bad  one  pint  ol'whi' 


ford.      Saya,  he  paid  mv  lord  iOl.  rent,  which 
deponent'!  aon  receifea  at  the  Nanny-water, 


tered  all  tlie  money  he  rcceircd  of  my  lord 
Angleaea'i  renta  in  hi*  book  ;  aaya,  he  did, 
and  made  an  mtry  every  day  in  his  hooka  oi' 
what  he  received  ;  aaya,  be  received  10/.  from 
Mrs,  Giffanl  on  Thurriay  goiogio  Clonlmci  ; 
that  he  receited'tf.  from  Hr.  Tliornas  llnuo-li- 
lon  ;  that  he  received  the  tel.  at  KiiniHronli} , 
Wedneaday  in  Easter  week  from  bia  soo  (ex 
cept  i4f.  rxpcncea)  which  the  deponent  jiiti'l 
my  lord  inWcxfun).  Says,  a*  he  naii  gDiii;,- 
to  m^jor  Ai^em'i  he  met  bii  sou. 
[  C  rots-examined .  ] 
Bnog  aikcd  what  day  of  the  month  waa  It 
he  came  to  Ctonimei  i  uiy«,  on  Tlmmilay  bi:- 
fore  Easter  Sunday  ;  ibnt  lie  was  bnrkwirda 
and  forwards  to  and  from  Clnnimes  tur  thn-e 
days  ;  tlint  he  lay  at  Mr.  Siitinn's  cverv  niglit ; 
that  he  went  to  Mr.  Honghtan's  on  niondai , 
and  retnmed  lo  Mr.  Suttoo'i  at  nij^lit ;  thit  i-e 
went  first  to  Danmaine,  and  ailcrwanta  wpdI  to 
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EnBiaewtb^- ;  that  be  bad  no  bnaiiKM  at  Dm- 
maine  but  in  order  lo  pay  bia  eompKmmta  to 
my  lord,  and,  if  be  met  bin,  to  tell  bis  hrUtp, 
that  the  dcponent'a  aon  got  the  money  at  tM 
Natuy-waier.  Saya,  he  cannot  tell  whether 
DnoDiaioe  be  tbe  nearett  mad  from  CkMimei 
10  Enntacorthy  ;  and  deponent  tay«,  that  hud 
Aivteaea  laid  there  would  be  many  preleadcrw 
to  bia  eatate,  and  desired  Ihe  deponent  te  turn 
tenant  to  Hr.  Charles  Annesley. 

[Defeoduil'a  counsel  desired  depoDenttolook 
over  bis  papen,  which  he  acconlingly  did  ; 
lod  then  mentJoaed  particular  times  of  hia  re- 
ceiving  some  rents :  That  be  rcceiced  rcnia 
from  Mr.  Tbotaaa  Honghlon  io  1713,  and  to 
tbe  best  of  hia  memory  received  4'.] 


Then  Higgiion  being  agtin  interrogated. 
Saya,  he  could  not  tell  the  day  of  the  week  be 
received  Honghlon's  rents  ;  aaya,  be  receired 
Giflbrd's,  Ilougbton's  and  one  SoUoD'a  rant 
within  three  daya  lime  ;  says,  he  believes  it 
was  aflrr  tbe  Slat  of  May  be  lay  at  Roaa. 
That  he  lay  either  at  one  Browning's  or 
Boucber'a.  Being  asked  the  particuhu'  man- 
ner of  bis  eplering  the  receipt  of  the  rents  i 
ssys,  he  entered  the  particular  day  of  the 
DioQlhonwliicb  he  received  the  money.  Saya, 
be  very  often  lay  at  Duomaine  belbra  the  IJoie 
of  hia  going  10  tlie  asaixes  ;  and  lay  several 
nights  at  Uunmaine  before  lady  Altham  came 
thither.  Say*,  be  call«d  at  Dunmaine  to  ac- 
quaint my  li>rd  (hat  hissoa would  pay  that  in^- 
ney.  Being  asked  if  be  made  an  entry  of  that 
iiianey  ;  says,  be  ia  sure  he  made  an  entry  at 
that  money,  and  took  receipts,  and  has  seen 
that  eulry,  and  believes  it  was  tbe  Slat  of 
April.  Naya,  the  raoncy  waa  paid  about  ten  ia 
ihc  moming.  Says,  he  bi'lievee  he  waa  not  at 
Dunmaine  lor  two  years  betbre  ihat  lime,  nor 
was  he  there  afterwards.  Say*,  he  did  not  see 
my  lady  at  Dunmaine  before  that  time,  bul  saw 
her  at  Itosa,  H^ys,  he  rcctived  lord  Altham'a 
renisa  long  time  in  the  county  of'tfeath,  bat 
did  not  receive  the  rents  at  Hois.  Says,  be 
paid  tome  part  of  tbe  rents  towards  a  cbanot ; 
iliat  h^was  houud  for  70/.  and  lost  80^  by  it. 
Says,  be  lurveyed  lands  fiir  earl  Jsmea,  and 
eirl  Arthur.  Sayi.tbatin  June  or  July  ITIS, 
it  waa  said  in  the  nreteuce  of  the  late  ImJ 
Angh»ea,  that  lord  Aliliam  bod  a  son,  and  lord 
Anglesta  wished  be  had  ouc.     I^ys,  be  re- 


luest  man,  or  that  he  nould  forswear  liim- 
.  Mys,  iic  i>elie¥ei  Mr.  Knap]ier  to  be  an 
honest  111.1.1,  and  tbat  be  balicv^  no  honest 
mail  would  fuiswear  himself. 

Colonel  I^flMi  was  called  to  anppnrt  Mra. 
Giflhrd'a  thorncter,  and  be  was  aiked  by  the 
defendant'^  countd,  IVhelher  he  bditved  Mn. 
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Oiffkrd  could  be  bolicTed  npoB  ber  oalb  :  col. 
Lofhu  aoBwered,  that  be  belief «•  she  may  be 
believed  upon  her  oath. — ^The  plaioti£Pt  coqd- 
■el  thereupon  asked  cokmel  Loftus, — ^Whether 
Mrs.  LamWt  could  be  beliered  upou  ber  oatb : 
He  said,  he  could  not  take  upon  bun  to  say  bow 
a  woman  could  be  believecl,  that  lived  m  the 
■tate  she  lived  in. — ^And  thereupon  mentwned 
■omething  injurious  to  ber  cbaracter.- 

Here  ends  the  ninth  day's  examination  of 
witnesses,  to  this  cause,  on  Monday  the  91st 
day  of  November,  about  eight  o'clock  at  night. 
And  the  Court,  by  the  like  consent,  as  usual, 
which  was  signed  by  the  parties  and  dieir  re- 
spective attocnies,  and  read  in  open  court,  ad- 
journed till  nine  o'clock  the  next  morning. 


l\iaday,  November  32. 

The  Court  met  according  to  adjournment,  and 
the  jury  being  called  over  as  before,  answered  to 
their  names,  respectively. 

William  Stephens f  sworn. 

Bdng  asked  if  be  knew  Arthur  Herd,  and 
whether  he  had  any,  and  what  discourse  with 
him  ;  says,  he  knew  Arthur  Herd  and  saw 
him  when  Mr.  Anncsley  came  to  the  Bear-inn 
in  Enniscorthy  ;  and  that  be  then  adccd  Herd, 
what  strangers  those  were ;  that  Herd  then 
aaid,  This  is  the  right  lieir  to  the  Aoglesea 
•state,  if  right  would  take  place. 

[Cross-  examined.] 

Being  asked  whether  he  said  that  Herd  told 
him  lady  Altham  had  a  child ;  says,  Herd  did 
not  say  that  lady  Altham  had  a  child ;  but  de- 
fionent  says,  he  met  Herd  in  the  street,  and 
that  Herd  told  htm  he  (Mr.  Annesley)  was  the 
young  kNTil.  Being  asked  as  to  Herd's  cha- 
racter; says,  he  never  heard  but  that  he  was 
an  honest  man,  and  believes  that  Henl  may  be 
believed  on  his  oath :  and  deponent  said,  he  did 
not  see  the  young  lord  at  the  time  that  Herd  had 
tliis  discourse  with  him,  for  that  he  was  down 
at  Tom  Ring's  at  the  Bear.  Deponent  says, 
be  talked  of  the  discourse  he  had  with  Herd  to 
one  Bartholomew  Furluug,  who  lives  under 
colonel  Richards,  when  Furlong  was  sub- 
posnaed.  Being  asked  upon  what  occasion  he 
told  it  to  Furlong ;  says,  because  Furlong  said 
Arthur  Herd  was  a  material  evidence.  Being 
asked  what  Furlong  told  him  ;  says,  Fnrlong 
told  him  nothing.  Beinff  asked  what  brooght 
him  to  town  ;  says,  his  horse  brought  him  to 
town. 

[The  defendant's  counsel  made  some  re- 
marks on  the  indecency  of  the  witness's  an- 
awers  on  so  solemn  an  examination,  and  then 
asked,] 

If  the  horse  was  bis  own;  be  answered,  it 
was  not  his  own  but  he  hired* it:  And  being 
asked  who  hired  the  horse  for  him  ;  he  said  he 
could  not  tell,  be  found  the  horse  at  the  door ; 
bo  said  be  wasaacTjsd  wiftli  a  aubpcraa  by  one 
VOL.  XVII. 


O'Neil,  but  that  be  bad  no  discourse  with 
O'Neil  about  givipg  bis  evidence.  Bdng 
asked  what  business  be  followed ;  he  said,  be 
kept  a  public  house  and  a  ahop  in  Enniscorthy. 

William  Hottghtony  iwom  to  the  Voire  IDne. 

Says,  he  has  known  Arthur  Herd  very  well 
these  fifteen  or  sixteen  years  past;  t&t  he 
happened  to  go  Into  Arthur  Henl's  shop  about 
a  wiff,  and  had  some  discourse  with  bim,  and 
beai3  bim  say  Mr.  James  Annesley  was  the 
true  heir  to  the  estate  the  earl  of  Anglesea 
possessed,  as  he  verily  believed,  and  ^at  he 
Knew  him  from  a  child  at  Dunmaine  and  at 
Ross. 

[Cross-examined.] 

Being  asked  if  be  made  use  of  these  words. 
That  be  knew  him  at  Dunmaine  and  at  Ross  ; 
says,  he  did.  Being  aaked  where  he  was 
bom ;  says,  be  was  bom  at  Ross,  and  lived  at 
the  town  of  Enniscorthy  fifty  three  years  next 
Candlemas.  Being  asked  how  he  came  to 
ffive  his  evidence  here ;  «iyS|  he  heard  of  a 
wtter  which  went  to  Ross,  and  that  the  letter 
was  the  sole  thing  that  occaskmed  his  cominji^ 
to  give  bis  evidence,  and  that  he  came  of  bn 
own  accord.  Being  asked  what  be  said  to  the 
letter ;  says,  he  said  he  would  do  all  the  jus- 
tice in  hjs  power  to  Mr.  Annesley ;  says,  he 
had  no  thoughts  of  coming,  but  that  his  con- 
science pricked  him,  hwing  that  Arthur 
Herd  had  given  such  evidence.  Being  asked 
when  it  was  be  resolved  on  coming  to  give  his 
evidence ;  says,  when  be  heard  U  was  going 
hard,  against  Mr.  Annesley  be  had  thoughts  of 
coming.  Being  asked  what  the  substance  of 
the  letter  was ;  savs,  the  letter  gave  an  account 
of  the  trial ;  that  tne  letter  came  to  Mrs.  Sinnot, 
and  as  she  was  talking  of  the  trial,  it  was  sakl 
that  Arthur  Herd  turned  tail  to  Mr.  Jamea  An- 
nesley, and  that  that  surprixed  every  one. 
Says,  that  it  being  told  about  that  Herd  was  be- 
come an  evidence  for  lord  Anglesey,  deponent 
mentioned  that  Herd  had  tormeriy  declared 
otherwise ;  and  deponent  said,  that  hearing  of 
Herd's  evidence,  he  did  recollect  what  Herd 
had  formerly  said.  Being  asked  whether  he 
knew  that  he  should  come  time  enough  to  give 
his  evidence ;  ssys,  if  he  did  not,  be  should 
know  the  road  back  again. 

John  Ryan,  sworn. 

Being  asked  if  be  knew  Mr.  Downes,  and 
had  any  conversation  with  him  about  Mr. 
James  Annesley  the  lessor  of  the  plaintiff;  save 
he  knows  Mr.  Downes  ^ery  well,  that  Mr. 
Downes  told  bim  in  discourse,  that  lord  Altham 
aaid  to  the  child,  You  bastard,  gti  up  and  salute 
the  man  who  made  you  a  Christian,  and  that 
he  should  get  SOO/.  for  giving  this  evMlence. 
Deponent  said*  it  was  on  a  Sunday  in  the 
aommer  or  harvest  last  was  a  twelve  month 
that  Mr.  Downes  said  those  words ;  savs,  that 
deponent  then  told  Mr.  Downes,  that  be  waa 
old,  and  bis  memory  might  be  trcacberoua. 
whereopoa  Mr.  Dowoea  m^  that  be  womb 

4R 
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Mt  a  ramedy,  tlut  Iw  thMiU  nt  abiolDliH  i  ieocea  tltcK.  Beinf  Mkcd  if  ba  tmr  Mt  oy 
ttom  come  other  gutbmni  ii  bii  nMmar;  i  it  that  inn  befon;  r—    "- 


I  nMmar; 
wmi  Dot  infficieDl  to  sopport  bli  ottb.  Being 
asked  if  Hr.  Duwhh  nude  any  ■ppliealion  to 
him  Tor  &  rainedy ;  Mja,  he  did  not.  He  tru 
uked  if  h«  wu  a  priert. 

PlantiS'B  coudhI  deaired  him  to  rvfuae  an- 
■werinf  that  qnaatioD,  aad  the  wilnen  rrf'iiacd 
aoiwcnoff  iL 

[CTOM-anumned.  ] 

Beii^  aaked  if  it  im  in  coofieMiaB  Mr. 
I>owDe«  told  it.  lum ;  uy,  it  *ra*  not,  it  wai 
only  io  eomniMi  ooarerMtion.  Bang  aalced  if 
Hr.  Downca  told  it  to  him  at  what  wat  reall j 
tnieorDOt;  aayi,  he  docanotlCMir:  andbdng 
aaked  what  were  hia  ewn  aeatiBBcntaorit ;  he 
■aid,  whether  it  wai  true  or  ftlae,  be  tboat^ht  it 
bad  to  reoeive  money  fisTgiriog  hit  teatimony: 
Ha  laid,  Hr.  Downea  it  tbolwbt  t«  be  very 
v^naidad  in  faii  eiprcatiaM,  nut  woald  net 
a«y  poaitirely  that  Hr.  Doimea  aoaM  awear  to 
•  ftkilr.  Being  atked  if  it  ia  a  pnetiea  for' 
a  man  w  be  abaaTred  bcAnaheiitcooiDiitted; 
aa  aap[MM  a  man  thould  My  be  would  awear  a 
falM  thing,  couM  bebeabaolred  iniuch  acaae 
before  be  iworc ;  nya,  be  could  not  be  ab- 
aolred  in  that  caae. 

Mr.  Doaia  waa  eallnl  opon  the  table  to 
know  >*hat  be  cwuld  tay  to  aufiport  hit 


He  waa  atked  if  he  bad  any  conrmatiao 
with  3Ir.  Ryan  about  bii  gifiog  hit  efideace 
here,  or  if  he  told  him  that  be  watts  get  3O0t. 
fcrgiring  hiteiidence:  Mr.  Downra  taid,  be 
nerer  bail  any  coDTemiioa  wiiii  bim  about 
what  be  waa  to  awear,  and  nerer  told  him  that 
he  was  tu  ^  300/.  for  giviog  hit  evidence ; 
and  aaU,  be  never  reccired  a  penny,  nor  waa 
he  to  receive  a  penny  for  giving  tbia  evidence. 


Then  Ryan  bnag  atked  where  be  lived,  and 
what  pcnmni  he  knew ;    he   ineuiiDocd  the 

Elaceane  IivhI  in,  and  lome  penoui  he  kauw ; 
e  taid,  that  he  alaeonded,  but  was  fouud  out, 
andaerved  witbaaubptBtu  to  give  bii  tetliiuouy 
here,  aod  be  addol,  that  be  wat  not  ' 


bim  ;  laya,  it  waa  one  Kdly  who  eama  to  town 
along  with  him.  And  Mmg  atked  if  that 
Kdly  waa  ooacamed  in  aov  retpoet  for  Ui* 

plainliff;  beaaid,  babelievcd  he  was. 


Said,  ha  waa  a  tenant  of  bit  for  ten  or  twehv 
'eara,  and  behaved  well, 
bad  a  good  character,  i 
lieve  bun  upon  his  oath. 

Seqeant  Marthall  mentioned  the  GmiUtioiw 
of  Ibe  estate  by  the  will  of  eail  Jamea,  and 
obaerved  thai  lord  Altham  wat  teaaut  fi>r  life, 
remainder  to  hii  aon  ;  and  llial  by  concealing 
that  he  had  a  too,  it  wat  earier  fbr  him  to  tell 
reveniona  ;  and  that  it  waa  tun  interett  to  con* 
ceal  a  ton  from  hit  creditora  ;  that  though 
tomelimea  the  lord  Allham  and  the  preaeni  de- 
fendant were  not  npoa  good  temw,  yet  th«y 
joined  in  lelting  rcveinoMry  leaaet.  He  then 
let  forth  the  liinilalinna  of  the  wilJi  aad  codicib, 
which  were  on  tbe  table. 

EUanor  Mitrphjf  called  again. 

Betof  atked  if  Rdph  did  Uve  at  thehonee  of 

Dunroame  in  ber  lime ;  aayt,  thaf  Solpb  did 

not    live  there  in   ber  time;    tayi,  abe  waa 

dry-maid  tbi 
brougbt  U  bad.  Hciiv  d 
other  tervanta;  laya,  Mra.  Heath  and  Anthony 
Dyer  lived  there,  and  Hary  Doyle  waa  house- 
raiud,  and  one  Weedoo  wat  coachman;  buttaya^ 
alifc  did  not  remember  thai  Hiry  WalEra  or  one 
Setriglit  waa  tliere  when  lady  Aliham  came  to  the 
country.  Sayi,  iliat  a  woman  cook  came  along 
with  my  lady,  aad  Uiat  there  was  nut  a  man- 
cook  in  ber  time.  Being  atked  if  the  remem- 
bered one  Betty  Doyle  at  Dunmaine;  aayt, 
ahe  did  not  remember  Betty  Doyte'i  iiving 
then;  ahe  menlioiied  another  woman  being 
there  who  waa  a  wceder  in  the  garden.  Being 
aiked  whether  Har;  Doyle  lived  in  ihe  hnute 
before  her ;  aayt,  that  Htry  [>oyle  was  in  the 
houae  before  ber.  Being  aiked  U'  BJn.  Butler 
ia  dead  or  alive ;  aay>,  the  kooiva  not  wfaeiher 
abe  be  dead  or  aliva;  aaya,  Hr.  Taylor  hired 


peou'y  forgiving  bi^etidenee.    Beinga«ked,ir  >«.'''pt"'"'».  «"1  « that  Ume  the  beard  Udy 


be  luld  any  pcrton  what  be  taid  Hr.  Dui 
had  uwDlioned  ta  bim  ;  aaya,  that  happening 
to  be  in  comyiBDy  with  three  gentlemen  at 
lloit,  and  beariug  them  talk  of  Hr,  Dowum, 
he  mentioned  iLnt  wordt  to  them ;  ttya,  be  alao 
niMiiioned  the  affair  to  one  Kelly,  and  aup- 
puies  that  Kelly  might  talk  of  iL  Being 
aaked  where  be  tet  up  iu  Dublia  ;  he  aaid,  he 
act  un  at  Ibe  Wliite-eruss  bn  in  Fill-lane ;  he 

aaid,  be  did  not  come  to  town  with  a  view  of         ,  _ 

giving  hit  evidence,  but  about  other  boaineaa,    Altharo' 


a  child. 


and  waa  tubpmnaed  aince  hia  coming  to 
Being  asked  if  any  wilneatea  for  die  plaintiff 
todgtdatthe  inn  at  which  beaet  up;  be  taid, 
ha  Board  ihwe  ware  mm  of  tb«  plamtiff'i  cri- 


riaaiai  Ro/pA  wat  called  agiio  to  be  examined, 
and  Eleanor  Murphj/  wat  on  tbe  table  at 
the  aame  time  in  court. 
Eleanor  Hurphy  waa  aaked  if  afaa  knew 
Rolph;  Morpliy  laid  ifaa  never  knew  Rolpb, 
Rol]ih  was  aaked  what  time  be  cankc  to  lord 
be  aaid,  be'came  in  iril,  or 
1713, a 
when  lord  aad  lady  Altfaam  o 
.i«d,  he  waa  alwaya  in  Donmi 
lady  AUbam  went  to  Weilbtd  inica.    Beiaf 
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mtked  if  ooe  Charles  Meagher  the  batler  wu 
there  id  his  time ;  he  said  that  Meagher  was 
not  there  id  his  time. 

Maty  Doyle  called  agaio  to  be  examined  and 

sworn. 


Being  asked  how  long  she  li? ed  in  the 
▼ice ;  says,  she  tired  (bur  months  in  the  serrice, 
and  that  Charles  Meagher  was  bntler  in  her 
time,  and  that  Rolph  was  not  there  in  her  time. 

Rolph  was  asked,  if  he  remembered  Mary 
Doyle  there ;  he  said,  he  did  not  remember  her 
a  serrant  thtre  in  his  time. 

Bfary  Doyle  was  asked  if  Dennis  Redmonds 
was  there  in  her  time ;  she  said  he  was ;  and 
that  Eleanor  Mnrphy  stayed  in  the  service  after 
her :  she  said,  she  came  into  the  serrice  afHr 
Christmas;  and  that  Eleanor  Murphy  was  in 
service  before  her ;  and  that  she  herself  was 
in  the  service  before  lady  Altham  came  to 
Dunmaine. 

Murphy  said,  she  lived  with  madam  Butler 
in  lloss  before  she  came  to  Dunmaine. 

Rolph  was  asked,  if  Joan  LafTan  was  there 
in  his  time ;  he  said,  Joan  Laffan  was  not  there 
in  his  time ;  and  that  he  was  in  my  k>rd  Al- 
tharo's  service  when  my  lady  Altham  came  to 
Dunmaine,  in  Christmas,  1713. 

Eleanor  Murphy  said,  she  saw  Joan  Laffiin 
at  Mr.  Butler's  when  she  was  in  service  at  Mr. 
Butler's,  and  that  Dennis  Redmonds  was  in  sei^ 
vice  in  Dunmaine  when  she  wss  there. 

Rolph  being  asked  where  he  lived  before  he 
came  over  to  Ireland ;  he  said,  he  lived  in 
Chelsea.  Being  asked  where  he  took  shipping 
for  this  kingdom  ;  he  said,  he  took  shipping  at 
Dolyhead,  and  went  home  by  the  way  of 
Bristol. 

JO011  Lajfan  was  called  to  be  examined  and 
sworn,  and  Roipk  and  Eleanor  Murphy 
were  at  the  same  time  on  tlie  table  in  court 

Being  asked  if  she  ever  saw  Rolph;  she 
sai  J,  she  could  not  tell  if  she  had  ever  seen  him. 
Being  asked  who  was  butler  in  her  time ;  she 
said,  Charles  Meagher  was  butler  in  her  time. 

Rolph  was  then  asked,  if  he  ever  remember- 
ed to  have  seen  Joan  Laffgui ;  he  said,  he  never 
Kmembered  to  have  seen  her  before  his  then 
seeingher. 

LaBan  was  asked  if  she  knew  Eleanor  Mur- 
phy or  Mary  Doyle ;  she  said,  she  knew  them 
above  SO  years,  but  they  were  not  at  Dunmaine 
in  her  time.  She  was  asked  when  she  came 
to  Dunmaine ;  she  said,  she  came  there  in  the 
harvest-time«  and  that  lady  Altham  hired  her 
about  All-Hallow-tide. 

Rolph  said,lord  Altham  stayed  three  weeka  in 
Dunmaine  when  ha  came  from  Wexford.  He 
was  asked  if  he  ever  lived  in  Kent  near  Maid- 
stone ;  he  said,  he  never  lived  there ;  he  aaid 
he  quitted  Donmaine  in  1715,  after  Michael- 
mas, and  that  Iqrd  Altham  was  then  in  Dublin ; 
be  sai<l,  he  went  to  Wexford  assizes  at  the 
time  of  MastersoD  and  Walsh's  trial ;  that  my 
k>rd  came  from  Wexfonl  to  Diuunainej  and 
wfeBt  aftenrards  to  DubliD, 


Eleanor  Murphy  being  asked  where  she  was 
at  the  time  of  the  great  eclipse;  said,  she  was 
in  Roas  at  the  time  of  the  great  darkness  before 
she  came  to  my  lady's  service ;  and  that  she 
lived  at  Madam  Butler's  in  Ross  at  the  time  of 
the  great  darkness. 

Dennis  Redmonds  was  then  called  to  be  exa- 
mined and  awom,  and  he,  Rolph^  Joan 
Laffan^  and  Eleanor  Murphy  were  all  at 
the  same  time  on  the  table  in  court. 

Redmonds  was  asked  who  was  butler  in  hia 
time ;  he  said,  that  one  Meagher  was  butler  ia 
his  time,  and  that  he  reibemberedone  Rolph 
in  his  time  about  the  cellar ;  and  he  aaid,  that 
Meagher  gave  the  servants  drink  at  the  time  of 
the  child'a  christening.  He  said,  he  knew 
Murphy,  but  could  not  tell  whether  sjie  was  in 
the  serrice  in  his  time. 

Mary  Doyle  being  asked  again  if  Eleanor 
Murphy  was  in  the  service  at  Dunmaine  be* 
fore  her  time;  she  said,  she  could  not  now  tell 
if  she  was  in  the  service  before  her  time. 

Redmonds  being  asked  if  he  remembered  tha 
time  of  the  great  eclipse ;  he  said,  he  couhi  not 
remember  the  time  of  the  great  eclipse ;  bot  ha 
said  he  remembered  the  time  of  the  r^oidnga 
for  the  birth  of  the  child.  Being  asked  if  ha 
remembered  the  time  Rolph  went  away  firom 
the  service ;  he  said,  he  did  not  remember  when 
Rolph  vrent  away.  Being  asked  if  ever  he 
went  to  Dublin  with  lord  and  lady  Altham ;  he 
said,  he  did  not.  Bein^  asked  if  he  remembered 
the  quarrel  between  Rolph  and  the  eardener  ; 
he  said,  he  remembered  no  ouarrei  between 
them.  Beins  asked  where  he  left  the  midwiia 
he  brought  alon^  with  him  to  Dunmaine ;  ha 
said,  he  leA  her  in  the  middle  of  the  yard  before 
the  great  door.  Being  asked  if  he  understood 
English ;  he  said  he  did. 

John  Turner  called  again  to  be  examined  and 

awom. 

Tomer  being  asked  what  time  he  made  his 
first  visit  to  Donmsine ;  says,  he  made  his  first 
visit  shortly  after  his  marriage,  which  was  on 
the  89th  of  September  1714.  Being  asked 
how  long  his  wife  staid  in  Dunmaine ;  sa^, 
his  wife  was  there  six  or  seven  weeks.  Being' 
asked  of  what  size  lord  Altham  was ;  he  pointed 
to  a  middle  sized  gentleman  in  court,  and  aaid 
he  was  shorter  than  him.  Beinsr  asked  if  ever 
he  dined  with  any  of  the  head-servants;  ha 
said  he  never  did.  Being  asked  if  ha  remem- 
hertA  the  butler ;  says,  he  did  not  remember 
who  was  butler  when  he  was  at  Dunmaine. 
He  was  asked  if  he  remembered  to  see  Rolph 
the  butler ;  he  said,  he  did  not  remember  to  sea 
him  in  Dunmaine;  he  sakl,  he  was  in  Dnn- 
maine  in  Jnly  and  Aoffust,  and  that  he  remem- 
bers to  see  the  lady  Altham  in  August  1715,  at 
Dunmaine. 

Rolph  beingasked  how  long  my  lord  and 
lady  went  to  Dublin  before  he  quitted  the  ser- 
vice;  he  said,  about  three  months,  and  that 
they  left  it  in  June  or  July  1715,  and  that  they 
did  not  return  to  DonmaiDa  bdbra  ha  laft  lU 
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Beini;  asked  bovr  hmg  afler  Welferd  Mtiaet 
my  lord  went  to  DuUin ;  hettid,  my  lord  irent 
about  ibree  wf*eks  or  a  raontb,  but  is  not  sare 
that  my  lady  went  then  ;  he  said,  be  believed 
it  was  the  year  after  the  Rebellion  be  hi\  Dun- 
xuaine,  and  was  encamped  in  Hyde  Park. 

Turner  was  examined  as  to  lady  AUham's  beiag^ 
at  ^Vexlbrd  assizes. 

He  said,  that  be  overtook  my  lord  goioi^to 
the  absizes  in  a  «:hariot,  and  that  there  were 
two  servants  along  with  him,  but  that  he  saw 
ilo  women  alonff  with  him ;  he  said  my  hdy 
t^as  at  home,  and  that  he  saw  her  at  hume  after 
my  lord  went  to  the  assizes.  Beings  asked  if 
he  beard  of  an^*  remarkable  trial  at  the  assizer ; 
he  said,  he  behered  Mr.  Walsh  and  some  other 
i>ersons  were  indicted  there.  Beiii^  askeil  if 
he  remembered  the  eclipse ;  he  said,  he  did ; 
that  he  believed  it  was  in  the  year  be  was 
married,  and  he  thoug^ht  it  was  in  the  begin- 
ning' of  summer,  and  that  he  believed  it  was 
after  Wezftird  assizes.  Being  asked  if  he  did 
remember  where  he  was  at  the  time  of  the 
ecli|>se ;  he  said,  that  at  the  time  of  the  eclipse 
he  was  between  Magbery  and  Wexford,  near 
Mr.  ColcIough*8,  bat  that  he  does  not  remem- 
ber what  was  his  business  there  at  that  time. 

The  Court  ordered  Mrs.  Henrietta  Colt  and 
Mrs.  Ueaihy  to  confront  each  other. 

To  Mrs.  Henth, 

Q.  Mrs.  Heath,  you  said,  as  well  as  I  re- 
member your  testimony,  that  Rolph  was  butler 
atDunmaine.^ 

Mrs.  Heath,   Yes,  when  I  first  went  down. 

Can  you  recollect  how  long  he  continued 
there? — No,  but  I  remember  he  went  away 
when  we  were  in  Dublin. 

When  ? — The  last  time  that  wc  came  up, 

You  mentioned  that  you  saw  the  tire -works, 
the  first  birth  day  of  king  George  the  first, 
from  captain  Auneslev's  lodgings  ? — I  did. 

Had  you  left  Kolph  in  the  country  then,  or 
had  you  not  P — I  left  him  in  the  country,  in  the 
bouse. 

Did  you  find  him  in  the  house  when  you  re- 
turned ? — No,  for  my  lord  hired  a  butler  in 
Dublin,  ono  Charles  Mag  her,  and  sent  him 
down. 

Was  he  sent  before  my  lady  went  back  ? — 
He  was  sent  while  we  we're  at  Mrs.  Vice's,  and 
bired  there. 

Was  there  any  account  that  Rolph  had 
quitted  the  fannily  before  Magher  was  hired f 
— I  cannot  tell ;  but  there  was  a  quarrel  be- 
tweeu  Rolph  Hod  the  gardener,  and  ne  was  or- 
dered to  quit  it. 

What  time  of  the  year  did  you  go  back 
with  my  lady  to  Dunmaine?— It  was  above  a 
year  hp  stayed  in  town. 

DUI  Maijlifr  act  as  butler  during  that  time? 
«— He  c!id,  my  lord. 

You  came  over  with  my  lady  from  England? 
—1  did. 

You  first  came  to  the  bouse  of  captain  Bris- 
coe ?.-We  came  there  to  lodge. 
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Where  did  you  go  immediately  tfter  3r«ti 
left  captain  Briscoe's? — We  went  down  te 
Dunmaine,  and  goi  thereon  Cbristmas-eve. 

Did  nut  you  go  first  into  other  kxIgingB  f 
— We  did  not  go  at  all  to  any  house  to  lodge. 

To  Mrs.  Cole, 

Do  you  remcml»er  tlie  time  of  lady  Altham*e 
couiini;  to  your  hoiiiie,  when  the  reconciliaiiea 
happened  ? — ftlrs.  Cole,  I  do. 

WliHt  hecauie  of  my  lord  and  lady  after- 
wards ('—To  tl»a  bust  of  my  knowledge,  they 
did  not  slay  in  our  house  above  four  or  five 
days,  and  they  went  and  took  lodgings  at  Mn. 
Vice's. 

To  Mrs.  Heath. 

Q.  Do  you  know  this  gentlewoman? 

Mra.  lieaik,  I  do  remc-iuber  her. 

To  Mrs.  Cole. 

Q.  Did  you  ever  Ti^it,  aAer  they  bad  left 
your  house,  while  the\-  remained  in  town  f 

Mrs.  Cole.  I  cannot  tell,  but  1  believe  we 
might. 

He^4>llect  yonr.<elf  and  fix,  whether  you  are 
certain  that  liiey  went  to  Vire*N,  or  any  other 

1>lace  from  your  father's? — Indeed,  my  lord^ 
[  believe  they  went  to  Mrs.  Vice's. 

Can  you  he  |M>Nitive  that  they  lodjired  in  anj 
other  house  in  Dublin  but  your  father'ti  be- 
fore they  left  Dublin  ? — I  am  positive. 

What  do  you  found  your  opinion  upon  ?-^I 
believe  I  have  seen  ihem  in  Dublin. 

Well,  but  what  reason  have  you  to  tbhik 
they  went  to  Vice's  before  they  went  to  Dun- 
maine ? — ^The  reason  I  can  recollect  is,  that 
aAer  my  lord  and  lady  Came  together,  my 
father  was  still  uneasy,  though  they  were  come 
together,  till  my  lord  took  her  to  a  lodging  of 
his  own ;  and  he  thought  if  they  went  to  lodge 
lit  some  other  place,  it  might  have  a  better  face 
or  air  of  a  reconciliation. 

Did  you  understand  your  father  to  mean  by 
that,  that  it  would  become  more  public  and  no- 
torious to  mankind,  that  lord  and  lady  Altbani 
were  really  reconciled? — ^Yes,  I  did  under- 
stand that  to  be  his  meaning. 

How  long  was  lady  Altham  at  your  hotue, 
in  the  whole  ? — A  month  or  six  weeks  before 
my  lord  came  and  was  reconciled,  and  not 
al>ove  four  or  five  days  afier  the  reconcilietiony 
at  our  bouse. 

You  remember  the  time  of  your  going  down 
to  Dunmaine?—!  do. 

What  time  was  it? — It  was  in  the  winter. 

Do  you  remember  any  thing  concerning  the 
lady's  being  indisposed  tnere? — Yes,  I  do. 

Tell  that  again. — ^There  was  an  accident  hap- 
pened, which  frightened  and  fretted  my  lady, 
u^wn  which  she  became  indisposed,  and  I  re- 
member a  servant's  being  sent  up  by  my  lord 
to  desire  my  lady  to  come  to  supper,  and  my 
mother  was  with  her  two  or  three  times  to  call 
her,  and  yet  she  excused  herself. 

Do  you  remember  any  thing  that  happened 
upon  that? — My  huiy  miscarried. 

Who  gave  that  notice  first  to  your  naotber  F 
—Mrs.  Ueath. 
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At  whtt  time  f— My  mother  wts  called  op 
ia  the  aifrht. 

Bjr  wbomf-*Bj  Mn.  Heatli,  wbo  came 
to  my  mothei'a  room,  and  laid,  For  God's 
sake,  madan,  get  op  as  soon  as  yoa  ean,  for 
my  lady  is  exceed iog  ill. 

To  Mrs,  Heath, 

Q.  Do  yon  remember  that  fact? 

Mn.  Heath,  No,  my  lord,  there  was  posoch 
thing  happened,  for  my  lady  ne? er  miscarried. 

X&  yoa  remember  that  you  called  up  Mra. 
Briscoe  in  the  night  ?-*-No,  I  ne? or  did ;  I 
don't  know  what  1  should  oUI  her  for. 

Did  you  ever  tell  Mrs.  Briscoe  that  year 
lady  had  miscarried  P—Ko,  for  if  I  hadt  I 
ahould  hate  told  a  ftJse  thing;  and  1  never  lay 
a  night  in  any  bouse  in  Dublin  but  captain 
Briscoe's  till  we  came  to  Dunmaine. 

To  Mrs.  Cole. 
Q.  Were  you,  after  that  time,  in  my  lady's 
bed  •  chamber  P—]  was. 
How  soon  after  P*>.The  neact  morning. 

To  Mrs.  Heath. 

Q.  Was  she  in  my  lady's  bed-chamber  the 
nest  morning  ? 

Mrs.  Heath.  I  do  not  know  but  she  might, 
for  my  lady  always  bieakfasted  in  her  bed- 
chamber. 

To  Bin.  Cole. 

Q.  Who  was  it  that  shewed  to  yon  that, 
which  yon  took  to  be  the  abortion  ? 

Mrs.  Cole.  My  mother,  my  lord. 

Where  was  Mn.  Heath  then?-  -Indeed  I 
cannot  tdl  whether  she  was  there  or  not. 

How  old  were  you  when  my  Udy  came  into 
Ireland  P— I  was  either  13, 14,  or  15, 1  cannot 
remember. 

H  ow  old  are  you  now  P— I  believe  I  am  either 
45,  or  46. 

How  old  were  you  when  at  DonmaineP — 1 
say,  I  believe  I  was  either  IS,  14,  or  15, 1 
cannot  recolleet. 

Do  you  reisember  how  long  my  lord  and 
lady  stayed  in  Dublin  after  they  left  your  fo> 
ther*s  house,  before  they  went  to  Dunsaaine? 
—Not  very  long :  1  cannot  exactly  tdl. 

Dili  you  see  them  in  that  time  seldom  or 
often  P— I  cannot  tell  how  often. 

To  Mrs.  Heath. 

Q.  Did  my  lady  keep  her  bed,  or  not,  the 
day  after  that  accident  of  the  saucera? 
.  Mrs.  Heath.  No,  my  lord,  it  never  disturbed 
ber,  for  she  was  glad  they  were  gone. 

Did  she  keep  tier  room  the  next  dayp — 
Ko,  my  lord. 

To  Mrs.  CoU. 

Q.  Did  my  lady  keep  her  room  the  day 
afterP 

Mrs.  Cole.  She  did,  and  for  some  days  after. 

Who  was  butler  when  you  were  there  P-* 
One  Rolph.* 

*  After  the  evidence  for  the  plaintiflTon  the 
feply  was  closed,  Mr.  Se^eant  Blarsball,  of 
counsel  for  the  plaiBtUT,  slated  the  title  of 


Here  both  parties,  plaintiff  and  defendant, 
closed  their  evidence  about  6  oVIock  on  Tues- 
day night  the  S2d  of  November,  and  the 
Court  expressed  great  surprize  at  finding  such 
contradiction  between  the  plaintiff  and  defen- 
dant's wimeflses;  and  the  Court  and  jury 
being  greatly  fatigued  with  this  long  trial,  ad- 
jonmed  to  8  o'clock  on  Thursday  morning 
following;  at  which  time  it  was  agreed  by 
phdntiff.and  defendant,  that  three  lawyers  on 
each  side  should  speak  to  the  matter.  The 
consent  for  adjournment  was  signed  as  usnal 
by  the  pbintiff  and  defendant,  and  their  re- 
spective attomies,  and  read  in  open  coort. 
And  thus  ended  the  10th  day's  examination  of 
witnesses  in  this  cause. 


November  S4,  1743. 

Thursday  morning,  half  an  hour  past  eight 
o'clock,  the  Court'  met  according  to  adjourn- 
ment, and  the  jury  being  called  over,  answered 
to  their  names  respectively. 

Court.  This  day,  ^^tlemen,  being  appointed 
for  counael  on  botn  sides  to  speak  to  this  cause, 
which  has  so  long  taken  up  the  time  of  the 
Court,  and  prevented  the  progress  of  other  suits, 
it  is  hoped  you  will  finish  speaking  to  it  this 
day. — Mr.  Prime  Serjeant  Blalone,  please  to 
begin. 

Sir  Thomas  Taylor,  Foreman  of  the  Jury, 
BIv  lords,  my  fellow  jurors  have  direrteil  nie 
to  know  what  ihcy  are  eotitleil  to  if  they  find  a 
verdict,  and  hope  the  attomies  on  both  sides 
will  settle  that  matter. 

Arthur  lord  Altbam,  from  the  wills  and  codicils 
of  James,  the  first  earl  of  Anglesea,  to  shew  that 
Arthur  lord  Altbani  was  only  tenant  for  life  ; 
the  counsel  for  the  defendant  having  insisted, 
that  he  was  tenant  in  t»il  under  the  said  wills 
and  codicils ;  upon  whieh  the  wills  and  codi- 
cils were  in  part  read. But  the  Court  were 

pleased  to  interpose,  and  said,  That  this  was 
a  question  of  law  that  might  require  great 
Consideration,  and  was  not  necessary  to  he  de« 
termined  at  this  time ;  the  only  rasterial  point 
being,  what  was  the  opinion  of  lord  Altham 
concerning  his  title  ;  that  is,  at  the  time  men- 
tioned by  col.  Wall,  in  his  evidence,  (which 
was,  that  he  never  heard  lord  Altham  had  a 
child  by  my  lady  ;  fin*  in  1795,  counsel  gave 
an  opinion  that  ne  had  an  estate  tail,  in  the 
remainder  of  the  Anglesea  estate.  Col.  Wall 
told  my  lord,  that  be  could  sell  the  reversion  of 
the  Anglesea  estate  better  if  he  had  a  son, 
for  he  could  by  a  fine  bar  his  issue ;  but  that 
he  could  not  bar  the  remainder,  not  being  ia 
possession ;  and  that  he  often  beard  my  lord 
wish  he  had  a  legitimate  son ;  and  that 
he  had  an  illegitimate  one)  therefore  whe- 
ther Arthur  lord  Altham  considered  himself 
as  tenant  in  tail,  or  only  tenant  for  life,  of  the 
Anglesea  estate,  for,  according  to  his  opinion^ 
concerning  his  title  in  that  estate,  it  was  his 
interest  to  own  or  disown  his  having  a  lawful 
son.    Former  Editioju 
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Court.  It  is  fery  proper.— Call  BIr.  Cald- 
well aUoniey  for  tbe  plaintiff,  anH  Mr.  Thomaa 
fionrougbs  attorney  for  Um  defendaol;  and 
tbey  apiieared. 

Utfotlemea,  the  jury  bare  desired  to  know 
what  tbey  are  eatitled  to,  if  they  briog  id  a 
verdict ;   wbicb  tbe  Court  thinks  right 

The  respective  attornies  agreed,  that  each 
man  of  tbeiury  should  be  allowed  SOt.  a  day  for 
their  atteQdance,f  which  wss  to  be  psid  ipoitire- 
ly  by  both  |»arties^  plaintiff,  aud  defendant. 

Mr.  Frime  Serjeant  Mulonet  of  counsel  for 
the  defendant.  The  matter  in  question,  my 
lords,  has  taken  up  so  much  of  your  lordships' 
time,  and  of  the  gentlemen  of  the  jury,  that  I 
■hall  be  as  concise  as  I  can,  and  bo|ie  to  satisfy 
the  jury,  that  a  fordict  ought  to  be  found  in  fa- 
vour of  the  defendant  my  client.  But  if  I 
should  happen,  my  lords,  to  touch  upon  any 
thing  which  1  formerly  mentioned  (as  this  affair 
has  been  attended  with  suoh  multiplicity  of 
evideuces)  1  would  request  y  uur  lordships  in- 
dulirence. 

The  sini^le  question,  my  lords,  before  the 
Court  and  the  jury  is,  Whether  the  lessor  of  the 

Iilaintiff*,  Mr.  James  Aunesley,  is,  oris  not  tlie 
egitimate  son  of  the  late  Arthur  lord  Altham  ? 

Tlie  plaintilf  *s  counsel  haT«  very  ingenioas- 
ly  dressed  out  their  case ;  but  whien  the  oma- 
nieots  are  taken  away,  it  %>iU  I  hope  appear, 
thattlic  plaintilf  is  the  natural  and  not  tbe  legi- 
timate SOD  of  Arthur  late  lord  Ailham. 

My  lords,  liefore  I  procee<l  to  the  evidmce, 
it  will  be  proper  to  examine  the  condition  ami 
circumstances  of  the  family  before  the  time 
alleged  for  the  birth  of  the  lessor  of  the  plaintiffl 

Arthur  first  earl  of  Anglesea,  had  isma  five 
sons,  James,  his  eldest  son,  Altham  bis  second 
son,  Uichard,  third  son,  created  lord  Altham, 
Charles  his  fourth  son,  and  Arthur  his  fifth  son. 

On  the  marriage  of  James  in  1699,  a  settle- 
ment was  maile  by  Arthur  the  first  earl,  and 
several  provisions  and  limiiatious .  therein  ; 
[uhich  Mr.  Frime  Serjeant  meutioned.l 

Richard  lonl  Altham  died  in  1701,  leaving 
Arthur  late  lord  Altham,  and  the  present  de- 
fendant. 

James  son  of  earl  Arthur,  levied  fines,  and 
flufiered  a  recovery  of  his  estate,  and  on  tlie 
14th  of  May,  1701,  made  hia  will,  wherein  was 
limited  a  remainder  to  Ricliard  lord  Ahham  for 
life,  remainder  to  his  first  and  every  other  son 
in  tail  male,  with  several  remainders  over. 

Subsequent  to  tliia,  upon  the  death  of  lii- 
chard  lord  Altham,  on  the  9lh  of  December 
1701,  he  made  another  will,  limiting  a  remain- 
der to  Arthur  late  lord  Altham  for  life,  remain- 
der to  his  first,  and  every  other  son,  with  ae* 
veral  remainders  over ;  but  no  manner  of  no- 
tice was  taken  of  the  defendant,  who  is  the 
second  son  of  lord  Richard',  and  earl  James  the 
same  day  affixed  a  codicil  thereto. 

f  The  Jury  afWrwards  very  charitably  and 
honourably  made  a  present  thereof  to  tbe  in- 
firmary ot  the  Inns  Quay.  PubUp,  .gee  tbe 
!*  Trial  at  Bar,"  p.  107. 


On  the  10th  of  December  1701,  be  aflixcd 
two  codicils  more  to  his  will ;  and  aubsaqoeBt 
to  all  these,  on  the  second  of  Januaiy,  1701, 
he  affixed  two  other  codicils  to  bia  will ;  so  Ibat 
there  were  two  wills,  and  six  codicils  with  re- 
spect to  this  matter. 

And  the  lessor  of  the  plaintiiT  presumes  to 
pretend  a  right  to  the  estate  of  the  late  lord  Al- 
tham under  tbe  said  wills  and  codicils. 

Earl  James  had  issue  James,  John  and  Ar- 
thur, who  were  saeccssively  carls  of  Angleses, 
and  who  all  died  wiihont  issue  male ;  and  bad 
the  late  lord  Altham,  who  wu  next  in  sacces 
sion  in  point  of  likKNi,  left  a  son,  that  son  wouM 
have  succeeded  to  the  Altham  and  Anglesea 
estates ;  but  I  believe  it  has  appeared  to  tbe 
satiifkction  of  your  lordships,  and  the  gentle- 
men of  the  jury,  by  tbe  evidence  of  tbe  defen-- 
daiit,  that  lie  left  no  issue. 

if  the  late  lord  Altham  had  bad  a  sou  by  bie 
lady,  it  would  have  been  a  matter  of  sucli  coo- 
sequeuce,  that  sou  being  heir  apparent  to  tbe 
Anglesea  estate  and  title,  that  his  birth  would 
be  '^publicly  known ;  and  the  birth  of  auch  % 
son  would  be  attended  with  such  notoriety,  that 
it  could  not  be  concealed. 

Tbe  near  relations  of  the  family  wonid  be 
made  acquainted  therewith ;  bis  friends,  neigh- 
bours astd  acquaintances,  who  used  to  visit  his 
lordship,  must  know  something  of  it ;  yet  it  in 
not  pretended,  that  an?  of  these  were  apprised 
of  the  late  lord  Altham's  ever  having  a  son  by 
bis  lady :  if  there  was  such  a  son,  snch  a 
action  would  be  public,  it  could  not  remain 
doubt,  and  it  is  impossible  it  sliould  be  a 
to  all  tbe  world,  except  two  or  three  of  tbe 
meanest  servants;  which  carries  a  presump- 
tion  very  near  a  demonstration,  that  tbe  lera 
Alrliam  never  had  a  son  by  his  lady. 

I  would,  my  lords,  observe  another  circum- 
stance which  must  be  prodigiously  surprisinig 
if  there  had  been  such  a  son  :  it  was  not  even 
intimated,  that  any  of  the  news- papers  pub- 
lished at  that  time,  ever  meniioned  tlie  birth  of 
any  snch  tpn ;  1  believe  it  is  unnecessary  to 
inform  your  lordships,  bow  industrious  tbe 
news-  writers  are  to  fill  their  papers  with  para- 
graphs on  such  ocoasions,  and  especially  wbee 
a  nobleman  ia  blessed  with  an  heir  to  so  im- 
mense an  estate ;  ia  it  not  constantly  inserted 
in  the  daily  and  weekly  papers  both  in  this 
kingdom,  aud  England,  The  lady  of  suoh  a  one 
was  safely  delivered  of^  a  son,  to  tbe  great  joy 
of  that  noble  family  P  &c.  and  these  Utter  woittt 
are  particularly  added  when  any  noble  family 
has  continued  some  considerable  time  without 


And  as  that  was  pretty  much  tHe  case 
with  respect  to  the  late  lord  Altham,  it  is  mani- 
fiest,  his  lordship  never  had  any  legitimate 
issue.  I  say,  my  lords,  if  lord  Altham  had 
been  so  happy  as  to  have  a  son  and  heir,  surdy 
his  fiunily,  who  were  interested  in  the  suooes- 
sk»,  cannot  be  supposed  to  be  strangers  thereto } 
it  woiUd  be  the  common  mmour  and  disconrss 
of  tbe  whole  neigbboorhood,  sod  the  pobUc  in 
general  would  have  proclaimed  it 
Some  stress,  ny  lords,  has  been  laid  by  the 
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tiUiDtiff 'f  comitely  oo  the  fbmAatm  shewed  by 
lord  Aitbam  to  tbe  lenorof  the  pUinlitf  wheo  a 
child-  We  aee,  my  lorda,  very  frequently, 
how  food  DMB  are  or  ao  illegitimate  too,  espe- 
cially when  they  ha?e  no  leptimale  issue ;  and 
I  beiiere  tome  mstancea  might  be  shewn,  that 
men  ha? e  sometimes  preferred  their  natural 
issue,  to  iieir  lawful  children ;  so  that  I  say, 
tbe  fondness  of  the  late  lord^Altham  can  bare 
no  weight  to  support  the  pretensions  of  the 
lessor  of  the  plaintiff;  for  if  a  man  should  have 
a  bastard  by  a  serrant  maid,  is  it  not  natural  for 
him  to  take  care  of  his  offspring  ? 

The  lessor  of  the  plaintiff  has  endearoured  to 
fish  up  circumstaiice8,yft  has  failed  in  profing 
his  birth ;  and  the  foundation  being  sapped,  tbe 
toperstmcture  jfill  consequently  fall. 

He  began  with  endea?ouriog  to  prove  lady 
Ahham  a  woman  likely  to  have  children,  and 
that  she  had  two  miscarriages  and  a  real  birth 
in  one  year.  I  beliere,  my  lords,  the  gentle* 
men  of  the  jury,  from  thdr  own  attention  to 
tbe  oocumaoea  in  life,  will  obeerve  how  im- 
probable, nay  e?en  impossible  it  it,  lor  a  woman 
to  miscarry  twice,  at  timet  so  very  distant,  and 
in  the  space  of  that  Tery  year  to  be  brought  to 
bed  of  a  son.  This  shews  how  the  lessor  of  the 
ptaintiff  has  ofershot  himself,  and  has  quite 
orertomed  the  credibility  of  bis  pretensions. 

It  is  amed,  my  lords,  that  the  late  k>rd  Ai- 
tbam and  hit  lady  were  married  in  1706;  that 
Aey  aflerwardt  parted  in  1709,  and  that  about 
1713  they  were  reconciled,  and  lady  Altham 
came  into  Ireland ;  the  falling  out  on  account 
of  Mr.  Palliser,  and  the  separation  thereupon 
was  publicly  known  in  the  nei^bourhood. 
The  ciroumttances  of  their  reoonaliation  afler 
the  separation  of  four  years,  would  call  in  ge- 
neral on  the  attention  of  the  family,  and.  the 
cnriosiljr  of  the  people ;  so  that  if  a  child  was 
bom  to  inherit  that  estate,  it  mutt  ha?e  necet  • 
tariifuengaged  the  attention  of  the  family ;  it 
would  haTe  engaged  the  attention  of  the  whole 
kingdom;  ttd  if  thit  hat  not  appeared  with  the 
vtmott  deamen,  it  carriet  with  it  the  ttron^ett 
firetumptMo  aj^ainst  the  phuntiff.  My  lords, 
a  fact  or  tuch  importance  that  appears  in  the 
least  doubtful,  must  be  false ;  because,  if  true, 
h  wouM  btTe  been  evident  and  notoriont  beyond 
the  reach  of  a  doobt 

My  lords,  two  ladiet  are  produced  u  evi- 
dence for  the  pUintiff,  Mrs.  Cole  and  Mitt 
Britooe,  whereon  a  good  deal  of  ttress  is  hud, 
with  respect  to  the  period  of  time  thai  lady  Al- 
tham went  to  Dunmaine  afier  the  reconciliatkHi. 
Mrs.  Ckrfe  taki.  That  lady  Altham  came  to  Ire* 
land  in  171d»  and  stayed  at  her  Other's  house 
Ibr  aome  time ;  from  thence  went  to  lodge  at 
Vice's,  and  from  Vioe'a  went  to  Dunmaine. 
This,  I  say,  it  made  ute  of  to  ktten  the  evi- 
ofMi 


[ft.  Heath,  who  tald,  that  lady  Al- 
tham went  directly  to  Dunmaine  fimn  capt 
Brtteoe*t  houte,  and  therein  ditagreed  with 
the  erkience  of  Mrt.  Cole. 

It  must  be  pretumed,  that  if  lady  Altham 
went  to  Viee't  before  the  went  to  the  ooun- 
try,  Miti  Britooe  wo^M  have  fisited  her. 


which  she  nor  Mrs.  Cole  does  not  remember: 
want  of  memory  in  that  particular  lessens  their 
credit  in  others.  And  indeed  1  thiuk  it  rerj 
improbable,  that  lady  Altham  would  have 
ohaneed  her  lodgings  from  Briscoe's  house  to 
Vice^  fbr  such  a  snort  space  of  time,  and  so 
idle  a  reason  as  is  suggested  ;  and  this  circum- 
stance should  In  a  sreat  measure  take  away 

Cole  and  Miss  Briscoe's  evi* 


the  forqe  of  Mrs. 
dence. 

It  may  be  reasonably  supposed,  my  lords^ 
that  afker  the  pretended  reconciliation,  some  of 
my  lord  Altham's  relations  ^as  I  observed  be- 
fore)  would  pay  her  ladyship  some  of  the  or« 
dinary  honours  due  on  such  an  occasion,  some 
of  the  fkmily  wonki  have  been  entertained^ 
some  of  them  would  have  been  invited,  some  of  . 
them  would  have  visited  her,  or  would  have 
taken  leave  of  her  when  she  went  to  the  coun- 
try ;  and  as  Bliss  Briscoe  or  Mrs.  Cole  had 
never  mentioned  any  of  these  circumstances, 
their  testimony  is  not  much  to  be  relied  on ;  to 
that  in  thit  cate,  what  Mrt.  Cole  said  in  favour 
of  the  plaintiff,  and  the  evidence  of  Mrs.  Heath 
in  behalf  of  the  defendant,  deserve  to  be  very 
well  consklered  by  tbe  gentlemen  of  tbe  jury. 

My  lords,  I  befieve  tbe  gentlemen  of  thejury 
on  tlieir  notes  remember,  that  Mrs.  Cole  first 
swore  the  waa  13  or  13  years  old  at  tbe  time  of 
the  pretended  miscarriage,  and  afterwards  taid 
the  was  15  years  old ;  a  girl  of  13  cannot  be 
supposed  to  take  notice  of  such  minute  circum- 
stances, in  relation  to  the  miscarriage,  for  such 
things  could  not  make  an  impression  at  that 
age ;  it  was  indeed  prudent  of  BIrs.  Cole,  to 
have  afWwanIs  added  two  years,  to  the  bcit  of 
her  remembrance.  As  Mrs.  Heath  was  con- 
stently  with  lady  Attham,  she  could  not  forigret 
such  remarkable  circumstences  as  Mrs.  Cole 
mentioned. 

Mrs.  Heath  was  then  in  the  bloom  of  life, 
about  the  age  of  95  years,  when  all  the  humaii 
faculties  are  in  full  vigour;  and  surely  it  is 
natural  to  believe,  that  a  person  can  remember 
trantactwnt  at  that  age,  when  the  judgment  it 
ripe,  and  the  memory  more  tuseeptible  of  re- 
tention, than  at  the  age  of  19  or  13  years,  at 
Mrs.  Cole  tayt  the  th«k  wat ;  to  that  I  appeal 
to  tbe  common  tente  of  mankind,  whether  the 
evidence  of  Mn.  Cole,  or  Mrt.  Heath  thould 
prevail.  Mrt.  Cole,  I  think,  taid,  that  lady 
Altham  hxigedatherfalhef'thontetiz  weekt; 
Mrt.  Heath  mentioned  only  three  weekt;  one 
wat  a  child,  and  the  other  a  woman  grown:  It 
waa  impotnUe  that  Mrt.  Heath  could  be  mis- 
taken, but  Mrt.  Cole  waa  liable  to  be  mistaken. 

Therefore  in  my  humble  apprehension,  and 
I  hope  your  kirdsbipt  and  the  jury  will  be  of 
the  tame  opiiuon,  the  evklence  of  Mrt.  Cole 
can  have  no  great  wdght. 

The  first  mitcarriage,  my  lords,  according  to 
Mrs.  Cde't  aocoont,  wat  in  April,  Blay,  or 
June,  1714;  the  it  not  certain  in  which  of 
thete  montht  it  happened;  it  teemt  a  dream 
to  her,  end  not  a  r^ity ;  yet  the  pretends  to 
have  besord  it  from  Mrs.  Heath ;  but  hereb, 
I  apprehend,  the  cannot  receive  cnallt. 
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The  circamstonoes  which  Aire.  Cole  men- 
tioned, of  awaking  her  mother  at  night  by 
Mrs.  Heath,  should  be  conaidered,  and  that 
Ui-tf.  Cole  was  not  the  peraon  who  waa  awaked 
or  called  up.  And  aa  to  what  ahe  aaya,  that 
Jber  inuther  ahewed  her  the  abortion  the  next 
moruiiig;  it  cannot  be  anpposed,  that  a  girl  of 
12  >  eara  old  could  know  what  an  abortion  waa, 
or  what  the  word  meant,  which  mutt  be  pre- 
auuieU  to  have  been  lately  put  into  her  mouth, 
by  comparing  what  she  has  lately  heard,  with 
other  incidents,  in  order  to  lie  made  a  atory  ; 
therefore  I  say,  it  carries  with  it  the  strongest 

tiresuroption,  that  this  must  arise  from  some 
ate  discourses,  adding  Uiereto  a  feint  remem- 
brance, and  mentioning  aome  circumstances 
that  happened  29  years  ago,  whereby  she  haa 
persuadeJ  heraelf  that  these  things  are  true, 
which  urc  the  mere  effects  of  her  own  brain ; 
and  thus  Mrs.  Cole  is  made  lo  say,  what  ahe 
has  uffert;d  in  evidence. 

Aly  lords,  Mrs.  Cule  in  this  respect  ia  but  a 
single  witni'ss,  and  is  contradicted  by  Mrs. 
HeutU  and  Uolph,  to  n  horn  she  appeals,  and 
who,  she  owns,  were  servants  in  the  house. 
And  surely,  if  la  ty  Altham  had  miscarried,  it 
must  certainly  be  buppusfd  that  Mrs.  Heath, 
her  ladyship's  woman,  would  be  privy  thereto; 
and  as  she  never  kiieiv  any  ihiog  of  that  mat- 
ter, and  there  is  not  a  sinj^le  instance  ofllrcd  to 
prove  it  but  the  memory  of  a  younggirJ,  which 
IS  but  little  to  be  relied  on,  it  is  plain,  that  no 
auch  pretended  miscarriage  ever  hap|iened. 

Catherine  M'Cormick,  a  woman  in  low  cir- 
cumstances, is  produced  to  prove  a  second 
miscarriage;  a  child  proves  the  first,  and  a  ser- 
vant maid  who  lived  at  Vice's  is  now  pre- 
tended tu  prove  a  second  miscarriage. 

M^Cormick  swears,  lady  Altham  came  to 
town  to  Vice's  about  the  latter  end  of  Alay,  or 
beginning  of  June  1714,  and  about  six  weeks 
after  miscarried,  which  must  be  near,  or  about 
the  month  of  August.  Cole's  and  M^Cormick's 
accounts  are  inconsistent,  and  aaboth,  my  lords, 
are  impossible  to  be  believed,  it  brings  a  di.-a*e- 
pute  ou  one  or  other  of  the  witnesses  ;  so  that 
as  one  cannot  tell  which  to  believe,  there  can 
be  no  dependence  on  the  testimony  of  either. 
Both  Mrs.  Briscoe  and  Mrs.  Cole  svtear,  tliey 
saw  lady  Aitham  in  Dublin  in  August  1714, 
and  that  they  never  heard  of  a  second  miscar- 
riage ;  and,  aa  they  say,  they  frcqueuUy  visited 
lady  Altham,  she  could  not  miscarry  wliliout 
their  knowledge.  M'Cormick  said,  uite  Law- 
lor,  a  midwife,  attended  lady  Alihatn,  and  that 
she  prevented  the  sending  for  Mrs.  1/icas,  who 
was  the  midwife  called  for;  and  that  it  was 
Mrs.  Heath  informed  her  oi'  the  stcond  mis- 
carriage. It  seems  very  did  and  a}>surd,  that 
Mrs.  Lucas  should  be  mentioned  to  be  sent  for, 
and  not  one  woni  of  Ijiwlor,  yet  that  Lawlor 
should  be  the  person  brought  to  attend  on  that 
occasion. 

The  account  Mrs.  Heath  gives  of  Mrs.  liucas 
being  iuiended  to  be  sent  for,  is  M}vy  consistent; 
but  this  secuis  improved  by  the  ingenuity  of  the 
conductors,  that  the  said  miscarriage  should 


like  t  madness  be  btown  orer,  and  that  the 
Briscoea  should  know  nothing  of  it. 

Bin.  Alice  Bates,  my  lords,  is  a  atnmgcr  to 
the  second  miaearriage  at  Vice's:  abunjip 
that  in  two  months  aner  lady  Altham'a  coouag 
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Alibam  should  aay  to  ber,  By  God,  Ally, 
Moll's  with  child ;  and  thoogh  ane  would  en- 
deavour to  prore  her  ladyship's  pregnancy  by 
the  manner  ahe  pretends  lord  Altham  apoke  aa 
familiarly  to  her,  yet,  ui  my  humble  appre- 
hension, it  destroys  her  credit. 

If  lord  Altham  gloried  in  her  ladyship's  l^g 
bally,  it  is  astonishing  that  it  shouki  not  be 
known  to  all  his  acquaintance  and  relatkma ; 
for  if  he  spoke  with  so  much  fireedom  to  Mrk 
Batea,  it  must  beauppoaed,  he  wouM  have 
publiahed  it  to  all  the  world.  Batea  said,  ahe 
published  it  in  the  lamiW  of  the  Briicoea,  and 
they  say,  they  knew  nothing  of  it 

Batea  aaid,  that  lady  Almam  was  big  with 
child  in  November  at  Vice's.  M'Cormickaworc^ 
when  she  obserred  lady  Altham  with  child,  it 
was  about  Chriatmas ;  and  as  these  eridenon 
vary  in  sueh  a  manner,  it  should  take  away 
tbe  force  of  their  evidence. 

I  am  now,  my  lords  and  gentlemen,  conse 
to  the  period  of  time  wherein  t|ie  supposed 
birth  of  the  lessor  of  the  plaintilT  is  said  to  have 
happened,  which  was  either  the  latter  end  ef 
April,  or  beginning  of  May  1715,  a  remarkable 
sera  for  two  miscarriages,  and  the  birth  of  si 
child  in  one  year. 

To  prove  which,  Mr.  Dennis  Redmonds  is 
the  first  person  produced,  who,  by  his  own 
confession,  was  a  stable  boy ;  and  that  ia  tlie 
best  description  of  him :  but  his  evidence  is 
falsi6ed  by  himself:  he  tells  you  that  he  came 
to  lord  Altham'a  service  about  dd  ycara  ago, 
which  was  before  the  reconciliation  of  his  lord- 
ship to  his  lady,  and  that  he  continued  in  tbe  ser- 
vice for  three  years  ;  if  he  is  right  in  this,  he 
must  havd  lcf\  the  serrice  before  the  time  of  the 
pretended  birth. 

My  lords,  it  appean  that  lord  Altliam  went 
to  live  at  Dunmaiue  in  1711,  yet  Redmonds 
must  be  in  the  service,  as  he  says,  in  1710. 
This  point  seems  to  be  carried  by  tbe  gentle- 
men a  little  too  far;  they  have  settled  their 
witness  in  the  service  five  yeai-s  antecedent 
to  the  birth  ;  and  as  he  lived  but  about  thrve 
vs'ara  in  lord  Altham's  service,  he  could  uut 
Lave  known  the  transactions  of  the  supposed 
birth.  How  little  stress  is  to  be  laid  on  this 
witni  ss  is  very  plain.  Indeed  his  very  appear- 
ance created  a  strong  prejudice  to  his  disad- 
vantage, and  that  prejudice  is  well  justified  by 
the  inconsistency  of  his  evidence. 

He  said,  that  he  knew  Rolph  waa  in  the 
family  in  his  time;  and  he  remembered  no 
other  circumstance  in  relation  to  him,  but 
that  he  was  about  the  oellar:  And  he  did  not 
remember  any  serrant,  but  that  Charles 
Alea^her  was  butler  at  the  time  of  the  birth  : 
and  yet  it  apjieara  that  Meagher  ca;ne  not  into 
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the  serrioe  nDtil  after  the  time  ofibe  pretended 
birth.  It  is  pretty  remarkable,  that  all  the 
other  defendant's  witnesses  know  nothing  of 
Rolph's  being  in  the  family  ;  but  they  fix  on 
Charles  Mea^ber  as  a  prelude  to  the  play. 

Mary  Doyle,  my  lords,  is  the  next  evidence 
in  support  of  this  pretended  birth.  She  was  a 
cbaoduer  maid  in  the  family ;  and  about  88  or 
29  years  ago  she  came  into  the  service,  and 
made  a  very  abort  stay  therein;  she  was 
navtr  in  the  family  before,  and  never  came 
into  ladv  AUham's  chamber  before  the  time  of 
the  birth ;  yet  she  is  so  lucky  to  come  there 
at  that  critical  juncture.  She  could  not  re- 
member of  any  person  being  there,  except 
madam  Butler  of  Unas,  Eleanor  Murphy,  the 
midwife,  and  herself.—- But  Mrs.  Heath  was 
there  some  time  aAerwards,  yet  Eleanor  Mur- 
phy could  not  remember  of  any  person  being 
in  the  room  when  lady  Altham  was  brought  to 
bed,  except  Mrs,  Heath.  When  an  affair,  my 
lords,  is  ushered  in  ailer  this  manner,  and  the 
evidence  an  absolute  stranger  to  other  circum  • 
stances  (which  are  to  be  known  by  the  rest  of 
the  witnesses  ;)  this  1  apprehend  must  greatly 
tend  to  have  overturned  the  credit  of  their 
testimony. 

Can  it  be  supposed,  my  lords,  that  t  child 
born  to  all  those  honours  should  only  be  known 
to  a  chamber-maid  and  an  under  laundry-maid 
(Eleanor  Murphy)  ?  H*  they  were  in  the  ser- 
vice (which!  must  own  I  cannot  prevail  on 
myself  to  believe)  it  must  be  after  the  time 
fixed  for  the  supposed  birth,  and  by  the  mean- 
ness of  their  stations  it  can  scarce  be  presumed 
they  would  have  been  employed  about  the 
birth.  My  lords,  it  is  demonstrable  from  their 
own  shewmg,  that  one  or  the  other  of  them  is 
.perjured  ;  for  Mary  Doyle  said  she  was  in  the 
service  before  Eleanor  Murphy,  and  Murphy 
said  that  Doyle  was  iu  the  service  before  her. 
It  seems  they  botli  forgot  their  lessons ;  and 
Mary  Doyle  being  interrogated  last  day,  said 
first,  that  Eleanor  Murphy  was  in  lord  Al- 
tbani's  service  betbre  her,  and  afterwards  said 
she  could  not  tell  if  Eleanor  Murphy  was  in 
the  service  before  her  time.  These,  my  lords, 
are  contradictions  not  to  be  reconciled,  and 
should  induce  a  disbelief  of  both  their  evidence. 

I  must  now  observe  to  your  lordsbi|M,  bow 
Eleanor  Murphy  contradicts  herself  m  point 
of  time  as  to  the  eclipse,  which  happened  the 
S2d  of  April  in  the  year  1716  ;  it  was  a  very 
memorable  thing,  and  she  said  that  she  was  at 
that  time  at  captain  Butler's  at  Ross ;  if  ahe 
swore  true  she  must  have  been  in  Dunmaine  at 
that  time,  it  bein^  about  that  period  of  time 
that  the  lessor  of  the  plaintiff  has  fixed  his 
birth.  And  another  contradiction  arises  from 
her  testimonv,  that  she  said  she  was  in  Dun- 
maioe  three  months  before  the  birth  (which 
was  iu  April  or  May,  as  pretended ;)  yet  from 
her  own  admission  she  was  in  iioss  the  92d  of 
April,  and  came  (as  she  says)  to  lord  Altham's 
•erTice  the  day  following.  This  is  ss  eoually 
inconsistent  as  the  rest ;  and,  my  k>ras,  to 
consider  her  testimony  in  anoth^  nspectf  if 

VOL.  XVll. 


she  came  to  the  service  the  day  after  the 
eclipse,  and  was  in  the  service  three  months 
before  the  birth,  the  child  must  be  born  in  the 
month  of  July.  Fniui  circumstances  only 
persons  sometimes  cau  be  proved  perjured ; 
but  it  is  plain  they  were  at  a  loss  and  could  not 
make  all  parts  of  the  machine  to  hani>f  together. 
As  a  proof  hereof,  let  us  consider  how  Mary 
]>oyle  swears  that  major  Fitzgerald  came  to 
Dunmaine  the  day  after  the  Birth,  and  lay 
tliere  that  night :  He  swore  he  came  to  Dun* 
maine  in  the  month  (»f  September,  the  day 
after  the  child  was  born,  but  did  not  continue 
there  ;  for  that  he  went  to  Ross  that  night. 
Mr.  Fitzs^erald  gave  very  particular  reasons 
lor  his  beiog  at  Dunmaine  that  month ;  that 
the  harvest  was  over,  and  that  people  at  that 
time  generally  pay  their  half  years  rent :  And 
he  gave  an  account  how  he  was  invited  by 
lord  Altbam ;  and  that  the  child  was  shewn 
to  him,  and  he  gave  the  nurse  half  a  guinea. 
Surely,  my  lords,  it  is  incredible  that  lady 
Altham  could  have  a  child  iu  May  and  another 
iu  September  folk>wing. 

I  humbly  conceive,  my  lords,  that  major 
Fitzgerald,  from  his  education  and  character, 
must  be  presumed  to  be  believed  before  Doyle 
or  Murphy  ;  or  if  their  evidence  be  regarded, 
consequently  what  Mr.  Fitzgerald  swore 
cannot  be  true.  As  for  my  part,  1  would  not 
gii;e  up  the  major  to  them  in  point  of  credit. 

He  tells  you  how  he  was  attacked,  and  how 
he  defended  himself  and  recovered  his  house. 
He  appears  to  be  a  gentleman  of  figure  and 
reputation,  and  therefore  his  testimony  ought 
to  l>e  relied  on  preferably  to  theirs :  but  as  it 
is  impossible  both  stories  should  be.  true,  it 
must  oring  an  imputation  on  the  cause  ;  and, 
my  lords,  it  is  humbly  presumed  that  by  the 
several  contradictions  arising  from  the  evidence 
in  behalf  of  the  lessor  of  the  plaintiff,  that  in 
order  to  entitle  him  to  a  verdict  it  is  essentially 
requisite  on  him  to  ascertain  a  more  positive, 
distinct,  and  creditable  account  of  bis  birth. 

My  lords,  I  must  take  notice  to  your  lord- 
ships to  what  difficulties  the  plaintiff  was  drove, 
in  point  of  evidence.  There  has  not  been  a 
single  person  of  credit  near  Ross,  nor  a  free- 
holder of  10/.  a  year  about  that  place,  pro- 
duced to  prove  bis  birth,  though  Dunmaine 
lies  within  three  miles  of  Ross,  (a  town  of 
great  trade  and  business,)  and  though  lord 
Altham  had  a  considerable  estate  there ;  and 
this  is  attended  with  another  circumstance, 
that  the  plaintiff's  birth  was  not  registered 
in  the  parish  where  be  is  pretended  to  be 
born.  And  though  it  is  said  that  there  were 
public  rejoicings  in  Dunmaine  for  his  birth, 
yet  we  find  no  gentleman  in  that  part  of  the 
country  knew  any  thing  of  it,  nor  is  there  any 
person  above  the  degree  of  a  servant  produced 
to  give  any  account  of  his  birth.  Why  has 
not  the  plaintiff  produced  better  evidence? 
Every  thing  is  to  be  proved  by  the  best 
testimony  it  will  admit  of.  The  fact  might 
well  admit  better  evidence,  but  tbe  cause  will 
not  afford  it 
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I  shall  next  make  ^tne  obter?atioM,  my 
lords,  on  tlic  appointing  Joan  Landy  to  be 
norte  for  this  pretended  child.  It  is  said  the 
cbihl  remained  with  her  fourteen  or  fifteen 
months ;  her  name  was  given  in  to  the  de« 
fendant'a  counsel  to  be  esramined  aa  one  of  the 
witnesses  for  the  plaintiff:  Why  is  not  ihe 
produced?   The  gentlemen  of  the  other  aide 

Eroroised  from  day  to  day  that  we  should  see 
er  exanained ;  and  we  expected  that  accord- 
ingly she  was  to  have  wound  up  the  bottom. 
She  could  not  shelter  herself  by  saying  she 
was  only  three  months  in  the  service :  Either 
the  consciousness  that  she  could  not  swear 
that  lady  Altharo  had  a  child,  or  that  her  infir- 
mity would  not  admit  her  to  have  art  enough 
to  disgoise,  prevented  the  plaintiff*  from  exa- 
mining her. 

The    nlaintifPs   counsel,  my   lords,  being 

Jressed  by  the  defendant's  counsel  to  produce 
er,  have  made  an  ingenious  apology  for  her ; 
that  she  is  an  infirm  old  woman ;  but  this  can* 
not  be  the  reaaon.  However  weak  she  is,  she 
must  still  speak  truth  ;  she  was  longer  conver- 
fant  in  the  affairs  of  the  family,  than  either 
Doyle  or  Murphy,  eonsequently  it  induces  a 
.•trong  presumption  of  the  badness  of  the 
cause.  There  must  be  some  contrivance  in 
giving  her  name  amon^  the  list  of  evidences, 
Mid  after H-ards  in  omitting  to  examine  her. — I 
•ay  therefore,  my  lords,  it  is  plain,  that  the 
plaintiff  anprehended  truth  would  force  its  way, 
if  Landy  nad  been  examined  ;  she  must  know 
whether  she  had  a  bastard  by  lord  Altham,  or 
whether  she  nursed  any  child  for  him ;  and  as 
I  am  informed  that  sne  is  in  town,  and  per- 
liaps  *in  court,  it  must  hare  the  stroi^rest 
impression  on  the  mind  of  every  man,  that 
the  whole  affair  on  the  part  of  the  plaintiff,  is  a 
mere  fiction,  aince  he  avoids  the  examination 
of  a  person  who  must  be  best  apprized  of  the 
whole  transaction. 

And  4iere,  my  lords,  I  should  take  notice  to 
your  lordships,  and  the  gentlemen  of  the  jury, 
that  Mary  Doyle  awore  that  Joan  Landy  was 
married  to  one  M'Cormick,  1>efore  the  birth  of 
the  lessor  of  the  plaintiff;  and  that  they  lived 
in  the  lands  of  Dunmaine;  though  all  the 
other  Tvitne!>ses  say,  tliey  were  not  marrieil  till 
nfler  the  separation  of  my  lord  and  lady  at 
Dunmaine,  which  was  a  long  time  after  the 
lessor  of  thp  plaintiff  is  suppoised  to  be  horn ; 
nnd  this  likewise  shews  the  improbalnlity  of 
the  plaintifTs  story. 

Joan  Landy  must  be  with  chiki,  it  is  true,  to 
qualify  her'to  be  a  nurse ;  and  it  appears  she 
was  unmarried  at  the  time  of  nursing  the 
chihl,  and  her  child  must  be  a  year  older  than 
lady  Althanri's  pretended  child. 

If  lady  Altham  hod  a  child,  my  lords,  it  is 
extremely  surprising  that  so  little  care  should 
be  taken  of  it,  as  to  give  it  into  the  care  of 
Joan  Landy  to  be  nursed,  who  was  scarce 
chsKte  enoii<rh  (if  i  am  rigiitly  instructed)  to 
confine  herself  to  one  person ;  nobody  can 
tell  what  disorders  she  might  contract:  for 
ibete  reasooai  from  the  apprehension  of  such 
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dangers,  it  is  very  improbable  lady  Altham 
would  have  entrusted  her  child  to  aueh  a 
nurae. 

There  are  other  reasons,  my  lords,  which 
most  weigh  greatly  with  your  lordships,  ami 
the  gentlemen  of  the  jury.  It  is  proved  thai 
ladv  Altham  auspected  Joan  Landy  to  be  with 
child  by  ray  kml,  and  therefore  turned  her  oat 
of  the  house  on  that  account ;  is  it  nosaible  \» 
think,  that  this  person  to  which  laoy  Altbam 
bad  so  great  a  disgust  and  aversion^  anoold  b« 
the  very  person  she  should  think  proper  to  fix 
on  for  the  nursing  her  son  and  heir  P  And  can 
it  enter  into  the  mind  of  man,  that  lord  Al- 
tham, who  never  before  had  a  child  by  bio 
lady,  and  could  not  well  expect  to  bare  many 
more,  should  consent  that  this  only  child  of 
the  family,  born  to  such  high  honour  and  im- 
mense estate,  should  be  rent  to  such  a  crea« 
tore  as  Landy  was,  and  be  nursed  in  o  mean 
cottier's  cabbm  P  It  is  unusual  v^ith  gentlemen 
of  the  country  to  send  their  only  child  to  bo 
nursed  abroad,  and  especially  when  there  aro 
conveniences  for  that  purpose  at  home ;  aa  to 
Landy 'a  cotta^,  it  appeared  to  be  a  cabbin  of 
the  meanest  kind. 

It  is  natural  to  sopiHise,  my  lords,  that  if 
lord  Altham  had  a  ^gitimate  son,  he  would 
not  be  admitted  to  be  nursed  abroad,  proper 
persons  would  have  been  appointed  to  attend 
the  child  at  home  ;  and  the  tenderness  of  lady 
Altham  for  her  child,  would  so  atronp:ly  orer* 
fluw  in  her,  that  ahe  coold  not  bear  having  him 
out  of  her  sight,  and  lord  Attham's  interest,  as 
well  as  his  fondness,  would  influence  him  to 
have  the  child  alwaya  under  his  eye. 

But  to  gkiss  over 'this  fiction,  and  give  it  the 
appearance  of  a  reality,  thia  cabbin  is  to  be 
dressed  up ;  and  M  urphy  adds  a  third  room  to 
the  cottage,  and  this  room  is  decked  and  orna- 
mented for  the  nursing  of  the  chikI ;  bnt  the 
other  witnesses  contradict  Murphy,  and  affirm, 
that  there  was  not  a  tltird  room  a*dded. 

Murphy  said,  that  about  three  weeka  afVer 
the  birth  of  the  child,  it  was  sent  to  t>e  nursed 
in  this  new-mnde  mom,  a  habitation  extremely 
improper  for  a  tender  infant,  born  to  auch  ho- 
nour and  such  an  estate,  and  whooe  preserva- 
tion must  at  that  time  have  been  his  parent^ 
greatest  care.  The  fiction  is  too  improbable  la 
meet  any  crettit. 

My  lords,  one  Bartholomew  Furlong  men* 
tiona,  that  three  weeks  liefore  the  child  waa 
bom,  he'  applied  in  order  to  get  the  nursing  of 
the  child  for  his  wife ;  by  the  plaintiff's  evi- 
dence, in  about  six  weeks  after  this  application, 
the  child  was  sent  to  Landy  *8;  and  though 
this  man  was  well  recommended,  and  had  the 
character  of  an  honest  man,  yet  his  wife  waa 
refused,  and  a  kitchen- wench  under  an  ill  re- 
pute (as  appeared  in  evidence)  with  the  meaneat 
of  the  servants,  was  preferred  to  Furlong*a 
wife.  But  this  is  varnished  over  by  a  andden 
indisposition,  to  occasion  her  milk  not  to  bo 
wholesome;  and  doctor  Brown,  who  waa  aaid 
to  have  examiocd  her  milk,  happena  now  not 
to  ho  Jiving. 
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If  a  person  had  many  children,  and  was 
•tinted  fur  room  in  bis  bouae,  and  the  nursing 
a  child  at  home  was  attended  with  inconve- 
niences, this  mit^ht  be  assigned  as  a  reason  for 
sending  the  child  abroad.  Bat  that  could  not 
be  the  lord  Altham's  case,  he  had  a  large 
country-house,  and  a  nuiuber  of  serrants ;  it 
is  Tery  improbable,  that  he  should  send  his  only 
son  and  heir  out  of  his  own  bouse. 

The  plaintiff,  my  lords,  to  make  his  preten- 
sions the  more  plansible,  has  produced  Philip 
fireen  and  some  other  wimesses  who  said  there 
were  great  rejoicings  and  bonfires  made  for  the 
birth  of  the  child ;  and  that  there  was  a  great 
christening,  and  liquor  given  in  abundance  to 
the  serrants  on  that  occasion.  If  there  were 
any  such  rejoicings,  they  would  ha?e  been 
public,  and  other  aenrants  must  ha?e  seen 
them  ;  but  this,  it  seems,  was  intended  to  be 
concealed  from  all  the  other  servants,  and  the 
rest  of  mankind,  except  the  wimesses  who  now 
•ndeaf  our  to  prove  it. 

The  grove,  near  lord  Altham's  house,  was  an 
odd  place  for  a  bonfire  for  pQblic  rejoicings  ;  if 
the  fire  was  made  without  the  grove,  the  neigh- 
bours must  have  seen  it ;  but  the  whole  matter 
is  blended  with  such  inconsistences^  that  it 
must  appear  an  odd  jambled  story. 

My  lords,  I  must  now  beg  leave  to  make 
some  observatk>ns,  to  shew  your  lordships  and 
the  gentlemen  of  the  jury,  that  the  proof  in 
point  of  credibilitY  is  on  the  side  of  the  defen- 
dant, the  earl  of  Anglesea,  and  that  if  lord  Al- 
tham  had  a  child  at  the  time  pretended  by  the 
evidence  to  be  born^  Joan  Landy  and  not  lady 
Altham  must  be  the  mother. 

As  this  extraordinary  case,  my  lords,  rolls  on 
the  birth  of  the  lessor  of  the  pfaintifi*,  1  shall 
consider  some  of  of  the  delendant*s  proofs, 
and  shall  first  take  notice  of  Mrs.  Heath,  who 
.was  lady  Altham's  woman,  and  Uved  with  her 
till  her  death ;  she  swears  positively,  that  her 
ladyship  never  had  a  child  while  she  was  in 
ber  service,  and  never  heard  till  lately  that  lady 
.Altham  ever  bad  a  child.  She  came  to  Ireland 
in  1713,  and  went  from  Dublin  with  her  lady- 
ship to  Dunmaine  the  Christmas-eve  at\er  her 
coming  over,  and  lived  with  her  till  ber  death, 
and  never  was  absent  one  week  from  ber :  so 
that  it  was  impossible  for  lady  AUham  to  have 
a  child  without  her  knowledge';  yet  she  says, 
she  never  observed  any  aig^s  of  her  ladyship's 
pregnancy ;  and  nobody  can  be  supposed  to 
Know  the  circumstances  of  the  family  better 
than  she.         *• 

Rolph  swore  that  lady  Altham  never  had  a 
child,  nor  ever  miscarried.    Dwyer,  my  lord's 

gentleman,  swears  the  same,  and  they  must 
ave  known  it,  if  any  such  had  been,  for  they 
were  the  principal  persons  who  were  servants 
in  the  family :  so  that,  1  say,  Mrs.  Heath's 
testimony  is  strongly  confirmed  by  their  evi- 
dence. 

My  lords,  I  would  submit  to  your  lordshi|)s, 
and  to  the  memory  of  the  gentlemen  of  the 
jury,  that  the  gentlemen  of  that  part  of  the 
couatry,  swear  they  beliere  thai  lady  Aitham 


I  never  had  a  child,  that  they  never  heard  till 
lately  that  her  ladyship  had  a  child ;  and  thai 
if  she  had  had  a  child,  they  must  have  heard 
of  it ;  and  the  reason  of  the  thing  plainly 
speaks,  that  the  fact,  if  true,  must  have  beeo 
publicly  known  in  the  neighbourhood. 

Mr.  ralliser  the  younger,  who  lived  in  th« 
family  for  a  long  time,  and  is  mentioned  as  the 
unhappy  cause  of  the  separation,  swears  hm 
never  neard  that  lady  Altham  had  a  child. 

Mr.  William  Nnpper  swears  be  lived  at  Ross 
for  50  years,  and  was  married  to  a  near  rela- 
tion ot  lord  Altham's,  and  intrusted  in  the 
affairs  of  the  family,  and  was  employed  by  xh% 
bte  lord  Anglesea  to  make  leases  of  the  Ross 
estate,  (the  late  lord  Anglesea  coming  into  pos- 
session thereof  alter  the  death  of  the  late  lord 
Altham  :)  so  that  he  must  well  know,  if  lord 
Altham  had  a  son,  the  lord  Anglesea  could  not 
have  a  right.  Yet  no  person  made  any  ob- 
jection to  the  late  lord  Ao^lesea's  title,  uor  did 
the  tenants  make  a  difficulty  to  attorn  to  him  ; 
and  if  lord  Altham  left  a  son,  it  is  impossibls 
it  would  not  have  been  known  in  the  town  of 
Ross. 

My  lords,  iflady  AUham  had  a  son,  it  would 
naturally  be  a  great  comfort  to  her  in  her 
affliction  af\cr  the  separation  ;  the  prospect  of 
having  a  son  who  was  to  succeed  to  so  consi- 
derable an  estate,  must  alleviate  her  anxiety  ; 
in  every  company  she  would  have  made  fre- 
quent mention  of  him ;  yet  she  never  spoke 
one  syllable  of  him  to  any  person  whatever. 

As  to  James  Walsh,  it  is  impossible,  my 
lords,  his  testimony  could  be  true :  he  states  it» 
that  the  day  of  the  separation  lady  Altham 
would  choose  to  come  to  town  iu  the  middle 
of  the  day,  to  be  the  object  of  public  view, 
though  innocent,  and  come  to  captain  Butler's 
before  dinner ;  herein  Walsh  differs  from  the 
plaintiff's  other  witnesses,  as  to  the  time  cf 
the  day. 

Walsh  swears  further,  that  her  ladyship 
came  to  Ross  in  a  chair  drawn  by  one  horsQ, 
and  that  he  handed  her  out  of  it ;  some  of  the 
other  witnesses  say,  she  came  in  a  four-wheel 
chair,  others  a  four-wheel  carriage,  and  in  tliis 
respect  Walsh  also  varies  from  the  rest  of  the 
evidences. 

Mrs.  Heath  says,  that  lady  Altham  posi- 
tively directed  the  coachman  to  go  easy,  that 
it  might  be  late  when  she  came  to  Ross ;  and 
this  lilies  with  what  the  other  witnesses  swear 
in  that  respect,  that  it  was  duskish  and  late  in 
the  evening  when  lady  Altham  came  to  Ross 
(the  day  she  left  Duuroaine)  consequently  she 
must  come  there  af\er dinner-time:  so  mat  if 
there  be  any  reliance  on  the  testimony  of  the 
plaintifl''s  other  witnesses,  Walsh  in  tlits  parti- 
cular must  be  looked  upon  as  a  made  witness, 
and  not  t^  be  credited,  it  is  very  observable, 
my  lords,  how  convincing  the  proofs  are  on  the 
side  of  the  defendant ;  Hhereaa  those  for  the 
plaintiff  are  incompatible^  sod  sap  the  fuundsr 
tion  whereon  they  build. 

For  the  dressing  up  the  story  at  Dunmaine» 
my  lords,  Joso  Laffm  is  produced.    Jo^i 
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Landy  was  judged  by  the  plaintiflT,  to  be  an 
jm|iroper  witness ;  therefore  Mrs.  Laflfan  the 
dry  nurse  (liecause  she  is  supposed  to  have  more 
cnniiiiit;)  is  brought  to  supply  the  want  of  the 
evidence  of  Landy  the  wet  nurse. 

Laffan  at  first  said,  she  came  into  the  service 
in  1716,  but  afterwards  recollected  herself  that 
it  was  in  harvest  1715.  Thout;h  this  was  a 
■mall  mistake,  it  was  fonnd  material  to  correct 
h,  yet  still  her  testimony  can't  be  reconciled 
but  by  her  coming  into  the  service  in  1716, 
which  makes  truth  break  out  to  shew  the  im- 
projiability  of  her  evidence. 

If  La A'un  came  into  the  service  in  1716,  it 
would  over  reach  the  time  i^^iven  in  evidence 
by  Uoyle  and  Murphy  ;  therefore  she  must 
say,  the  child  was  three  months  old  at  her 
cx>'min^  into  the  family  in  1710.  It  is  clear 
that  this  piiH%  of  her  evidence  was  introduced 
in  this  periwl,  to  give  a  sanction  to  the  other 
witnesses,  Doyle  and  Murphy. 

1  would,  my  lords,  bi*g  leave  to  ask  how 
could  the  plafntifT's  witnesses  know  how  a 
noldemanV  child  w  as  to  be  dressed  ?  It  is  plain 
this  point  w  as  settled  before  they  came  on  the 
table  to  he  examined  ;  but  the  manner  in  which 
they  dc'liiercd  in  their  evidences,  and  their 
very  looks,  beti-ayed  a  conscious  guilt. 

Luffan  says,  she  was  a  chambermaid  in  the 
service  at  ICoss ;  and  that  the  child  was  about 
a  year  and  a  half  in  the  whole  under  her  care, 
before  the  separation;  and  that  Charles 
l^leaghcr  the  butler  brought  the  child  to  Kin- 
nay.  Rolph  says,  he  did  not  leave  the  service 
till  about  Christmas,  1715.  It  is  easily  dis- 
cerned how  consistently  Rolph  gave  his  evi- 
dence ;  his  quarrel  with  the  ^rdener,  his 
going  into  the  guards,  and  the  time  of  his  en- 
cauinment  must  make  such  impressions  on  his 
mind,  that  he  must  have  remembereil  it ;  but 
Doyle  and  Murphy  falsify  each  other,  and 
Lanun  contradicts  them,  as  I  shall  shew  im- 
tne<liati'ly.  So  that  1  humbly  conceive  their 
evidence  ought  to  be  rejected. 

if  the  child  was  in  Laffan's  care  for  a  year 
and  a  half,  and  that  she  came  into  the  sei*vice 
hi  August  1715,  then  all  her  careof  the  child 
must  cease  at  least  before  July  or  August  1717. 

Nuw,  my  lordst,  it  is  not  pretended  that  lord 
Altham  went  to  Kinnay  till  the  year  1713; 
and  if  what  Laifan  says,  be  true,  that  the  child 
was  taken  from  her  and  sent  to  lord  Aliham's 
to  Kinnay,  ilien  there  is  a  chasm  of  a  year, 
from  ni?  to  1718,  not  accounted  for,  which 
cannot  be  filled  up,  but  by  supposing  that  Laf- 
fan  came  into  the  service  in  1716.  So  that,  I 
say,  the  cireumstauce  of  her  coming  into  the 
service  in  the  year  1715  cannot  reconcile  her 
evidence;  but  in  1716  might  answer  to  the 
child's  going  to  Kinnay  in  1718;  however, 
that  would  not  corres|>ond  with  her  dry-nursing 
of  the  child  before  the  se|>aration.  1  appi^al 
therelore  to  your  lortUhips,  what  dcpendauce 
there  ean  ho  "n  LnRan's  testimony. 

l^>rd  Altham's  taking  the  child  to  his  lord- 
vhip'it  house,  and  his  kindness  to  him  at  Kinnay 
'»od'Carrickduff^  is  a  circumstance  -of  no  mo- 


ment to  shew  the  legitimacy  of  the  le«or  of 
the  plaintiff;  in  regard  it  is  common  to  noble- 
men  who  have  no  lawful  issue,  to  give  tbcir 
children  genteel  education,  and  keep  them  in  a 
grand  manner,  but  God  forbid  that  instances  of 
that  kind  should  obtnide  an  heir  on  the  family. 

It  is  easily  accountable  by  the  platntifTseyi- 
dences,  that  the  child  was  brought  into  the 
houHc  after  the  separation,  and  aAerwards  main- 
tained by  lord*  Altham,  and  mij^ht  be  reputed 
by  some  as  his  lawful  son ;  but  if  the  birth  be 
uot  proved,  all  the  rest  of  bis  evidence  mutt  fall 
to  the  ground. 

The  defendant  has  proved,  tlvat  hwd  AKham 
frenuently  wished  that  his  illegitimate  son  was 
legitimate,  in  order  to  cut  out  his  brother  ; 
therefore  supposing  the  declarations  of  lord 
AlthamN  as  admittHi,  that  can  never  lie  a  suffi- 
cient inducement  to  believe  the  lessor  of  the 
plaintiff  his  lawful  son.  And  it  is  very  obvious, 
that  if  lord  Altham  introduced  him  by  tlie  man- 
ner of  expression,  This  is  my  lawful  son,  as 
pretended  by  the  plaintiff's  witnesses,  it  is  so 
uncommon  a  way  of  speaking,  that  it  supposes 
a  suspicion  of  his  ilk^gitiinacy.  Col.  Figol's 
testimony  avails  nothing  ;  he  heard  it  reported 
that  lady  Altham  had  a  child;  that  in  point  of 
law  is  not  to  go  to  the  jury. 

If  the  declarations  of  lord  Altham  should 
have  any  weight,  the  plaintitrs  witnesses  stand 
C(»atradicted  by  witnesses  of  equal  credit  in  be- 
half of  the  defendant.  Dr.  Medlicoat  said,  that 
lord  Altham  declared,  that  as  he  had  no  child,  he 
did  not  care  what  became  of  the  title  atler  his 
death ;  and  this  is  so  like  his  character,  that  m> 
doubt  can  be  made  of  the  truth  of  it.  And  the 
disposition  he  shewed  to  make  what  readjr 
money  he  could  of  the  estate,  plainly  indicates 
he  hail  no  legitimate  issue. 

Colonel  Harman  is  very  express  in  his  testi- 
mony with  respect  to  my  lord's  having  no  law- 
ful  issue ;  and  he  was  in  such  a  degree  of  in  • 
timacy,  that  his  evidence  must  be  unquestion- 
able. 

I  shall  now,  my  lords,  proceed  to  the  evi- 
dence in  Prosier- lane.  John  Bym  the  father, 
and  Thomas  Uym  the  son,  and  Patrick  Phin- 
ket,  produced  as  witnesses  for  the  plaintiff*, 
say,  that  Mr.  James  Annesley  was  reputed  Ibe 
lawful  son  of  my  lord  Altham.  Thomas  Bym 
says,  that  the  lessor  of  the  plaintiff  came  to 
him  in  a  mean  condition,  in  September  1794, 
and  that  he  then  took  care  ot  his  father's 
brewery,  his  father  being  then  in  the  country  ; 
and  that  he  concealed  the  lessor  of  the  plaintiff 
for  six  weeks  in  his  fiither^  house. 

It  appears  by  the  testimony  of  Waldron,  that 
he  went  to  school  with  him  in  Warborongb- 
street  to  one  Dunn ;  and  Dunn  says,  that  from 
September  17^24  to  the  Kaster  following,  be 
was  at  his  school.  8o  that  his  testimony  and 
Hiomas  Byrn's  don't  square  together.  Dunn 
said,  he  called  him  the  young  lord  Altham 
during  that  time ;  but  if  Bym  be  belie vetl,  he 
was  then  in  the  lowest  cooVlition,  a  poor  bojr 
destitute  of  all  relief. 

Lord  Altham^  befaanoor  mflcr  kisJcaTiii|p 
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Proper- line,  b  the  ttroDgcti  proof,  that  the 
lessor  of  the  plaiotiff  was  not  bu  lawful  son. 

Is  i I  to  be  conceived,  mv  lords,  that  a  father 
would  throw  off  his  lawful  son  at  the  age  of 
about  eigfbt  or  nine  years,  and  expose  him  as  a 
vag^abond,  when  the  child  is  incapable  of  com- 
mitting an  offence  that  coald  deserve  such  pa- 
nishinent  ?  The  natural  ties  of  blood  must  be 
supposed  to  operate;  and  it  canuot  be  con- 
ceived that  any  man  of  the  least  humanity  could 
he  guilty  of  an  act  of  that  kind.  But  this  con- 
duct of  a  father  may  be  reconciled  in  the  case 
of  a  bastard  ;  because  he  at  Arst  may  believe 
that  he  was  his  son,  and  afterwards  may  be 
induce<l  to  believe  the  contrary  ;  and  the  boy's 
beinf^  so  incorrigible,  as  appeared  in  proof, 
might  have  some  influence  to  raise  doubts  in 
his  mind  ;  but  if  he  had  any  apprtliension  that 
he  was  his  lawful  son,  the  heir  to  his  estate 
and  titles,  surely,  my  lords,  it  is  impossible  to 
imsgine,  he  would  see  him  so  abanaoned. 

It  had  been  greatly  to  the  advantage  of  the 
late  lord  Altham  to  have  a  son. 

The  late  lord  Akham  had  a  remainder  in  tail 
in  a  great  part  of  the  Angleaea  estate,  expect- 
ant on  the  estate  for  life  of  earl  Arthur,  who 
had  no  issue  ;  and  if  he  had  a  son,  he  could 
have  barred  the  remainder  by  levying  a  fine; 
and  it  would  have  been  his  interest  to  have  done 
it,  because  his  lordship  could  then  make  a  better 
title  to  a  purchaser ;  but  if  he  died  without  a 
•on,  the  remainders  over  would  take  place,  and 
consequently  the  estate  would  be  the  worse  to 
a  purchaser.  But  now  let  as  see  how  the  case 
would  aUnd  if  lonl  Althan  had  a  lawful  sao. 
My  lord  then  could  have  raised  money  by  sale 
of  reversions,  in  regard  that  the  earl  was  but 
teuaot  for  life ;  and  it  is  well  known,  that  his 
having  such  a  son  must  have  pracored  him 
esteem  and  respect  as  well  as  profit,  it  being 
natural  to  shew  greater  regard  to  tliose  who  are 
likely  to  transmit  their  estates  and  titles  to  their 
own  descendants. 

And  it  must  create  an  additional  respect  to 
his  kMdship,  to  consider,  if  he  had  such  a  son, 
and  should  happen  to  survive  the  krte  lord  An- 
glesea,  that  he  might  with  his  commrrenoe dis- 
pose of  his  own  ami  the  Anglesea  estate.  Let 
the  point  of  law  be  what  it  will,  it  appears  by 
colonel  Wall  ^having  taken  opinion  or  counsel 
thereon)  that  lord  Altham  in  17S5,  thought  it 
would  be  of  infinite  service  to  him  to  have  a 
•on,  thait  he  might  thereby  enlarge  bis  fortune; 
and  while  he  was  possessed  with  this  belief,  and 
in  such  a  neoessitoos  condition  at  that' time,  if 
he  had  any  apprehension  that  there  was  a  no- 
tion ihat  he  had  a  son  and  heir,  would  it  net 
"have  been  a  good  oppertnnity  for  him  to  take 
the  child  into  his  care  and  impose  him  on  the 
puUie  as  his  leptioiale  son,  when  be  knew  the 
enlargements  of  his  power  in  that  case  f  Or  if 
behM  a  legitimate  son,  which  he  might  think 
proper  to  conceal  for  some  time  before,  sorely 
•then  (as  he  judged  it  so  much  his  interest  to 
hare  a  son)- be  woukl  havedeohired  it  to  the 
whole  kingdom  ;  therefore  his  not  doing  ao  is 
4be  stn»ge»t  circ«nntapoeti>pw>f  thatlie  IuhI 
none.  i 


My  lords,  there  is  another  weighty  circam* 
atance,  which  must  strike  every  person  that 
hears  this  afiair.  Lady  Altham  waa  in  Dublin 
from  the  year  1719  to  1724,  when  the  boy  was 
wandering  about  the  streets  in  the  greatest  dia> 
tress,  and  no  application  was  made  to  her  lady- 
ship for  the  boy ;  and  surely  if  he  imagined  be 
was  her  son,  he  would  have  applied'  to  her  in 
such  indigence.  Moreover,  my  lords,  lady  Al- 
tham lived  at  Ross  three  or  four  years,  and  in 
Dublin  for  four  or  five  years,  and  never  even 
mentioned  the  name  of  a  son  except  to  Mrs. 
Margaret  Hodgers,  who  was  in  the  Temple  be- 
fore my  time,  and  is  better  known  by  some  of  the 
gentlemen  of  the  other  side  than  she  is  to  me  { 
but  her  evidence  must  be  an  idle  story.  Mrs. 
Pegg  Hodgers  tells  you,  she  never  saw  her 
ladyship  but  once,  and  yet  she  comes  into  the 
room  to  alderman  King's,  makes  a  low  cur^ 
tesy,*  and  immediately  aAer  my  lady  Altham 
^who  had  never  exchanged  a  word  with  her  be- 
fore) enters  into  coovecsation  with  her,  tella 
Mrs.  Hodgers,  that  her  ladyship  had  a  child, 
and  that  you  have  better  luck  than  1  have; 
which  appears  to  be  very  improbable.  • 

My  lords,  lady  Altham  fas  appears  by  aldeg 
man  King's  testimony)  lodged  and  dieled  with 
him  for  M>out  IS  months,  and  frequently  dis- 
coursed with  him  about  her  family  affairs,  aad 
never  made  mention  of  a  son  to  htm ;  end  I 
believe  it  will  not  be  denied,  but  be  deserves 
more  credit  than  Mrs.  Hodgers.  1  would  ob- 
serve, to  yoor  lordships,  that  alderman  King 
S'ves  a  very  good  account  of  the  behaviour  of 
rs.  Heath,  and  this  is  a  strong  reason  that 
she  is  to  be  believed  before  Mrs.  Hodgers. 

Mrs.  Elizabeth  M*M  alien,  a  witoeaa  exi* 
mined  for  the  defendant,  says,  she  was  ao- 
quainted  with  lady  Altham  for  abont  seven  or 
eight  years,  and  frequently  converaed  with  her 
ladyship  whilst  she  lodged  at  her  house,  yet 
•be  never  mentioned  any  thing  of  a  son  to  her, 
nor  dkl  she  ever  hear  she  had  a  aon.  Aud 
when  my  lady  was  apprised  of  the  death  of 
lord  Altham,  by  Mrs.  M*Mnllen's  letter  to  Nra. 
Heath,  which  was. dated  18th  of  December 
1787,  and  the  contents  of  it  communicated 
to  her  ladyship  by  Mrs.  Heath ;  yet  kdy 
Altham  never  took  notkse  of  a  son,  and  noi- 
withstanding  she  survived  lord  AMiam  fiir 
two  years,  vet  she  never  so  much  as  spoke  of 
a  son ;  and  though  she  was  disordered  in  her 
limbs,  her  understanding  and  memory  ween 
not  in  the  least  impairad;  for  Mrs.  Heath 
said,  she  retained  her  senses  to  the  bttt  day  ef 
her  death. 

Lady  Altham  was  supported  bv  the  late  duke 
of  Bookiogham,  during  his  life,  and  by 


duchess  after  his  death ;  and  her  ladyship  well 
knew  she  had  friends,  who  wouM  be  fflnd  Id 
support  the  birthright  of  her  child,  if  ahe  had 
any  :  but  as  no  aiwh  thing  has  ever  eppeered, 

*  Hereupon  the -Prime  Berjennt  imitated 
Mrs.  fiodgprs  in  a  curtesy,  and  Lord  Chiefs 
Baron  smilrogi  jr  sakl.  Yon  haveedded  a  curtesy, 
Mr.  PkinM  Sarfanntygipoefiilly  4u  her  evkic 
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and  as  nolhinf?  to  that  fiurpose  hat  been  offered 
IB  proof,  it  is  ubvions  to  human  reason,  that  her 
ladyship  nercr  had  a  child. 

My  lords,  the  transportation  and  prosecntioo 
arc  the  only  colours  tor  this  suit,  which,  were 
they  out  of  the  question,  1  dare  venture  to  say, 
that  this  cause  wouid  be  ho4)teil  out  of  court : 
but  {jfentiemen  of  the  jury,  1  would  hcf^  leave 
to  observe,  that  suspicions  of  misconduct 
should  not  be  a  reason  to  judge  of  a  matter  of 
fact.  Whoever  u  goveme<l  b^  suspicion,  most 
be  governed  by  error.  Misbehaviour  may 
create  a  suspicion,  but  the  fact  proving  the 
clearness  of  proper^  should  not  intervene  with 
■ospicion,  nor  should  be  of  weight  against  po- 
sitive evidence,  consequently  ought  to  have  no 
influence  in  determining  this  caose,  and  I  can- 
not help  sayint;  it  was  cooked  up  to  give  credit 
to  the  storv  ;  for  it  is  most  likely  that  the  boy 
indentured  voluntarily,  and  that* the  defendant 
did  not  transport  him  against  his  own  will. 

Dominick  Farrell,  a  witness  for  the  plaintiflT, 
•ets  out  as  seeming  to  be  a  gentleman  of  credit 
and  figure,  by  his  visits  to  Dunmaine;  there' 
he  says  he  saw  the  lady  dandle  and  treat  the 
child ;  but  his  testimony  cannot  be  true,  be- 
cause he  says  he  saw  the  child  in  Dunmsine  in 
1717  or  171tf,  yet  the  separation  happened  in 
February  1716.  Farrell,  my  lords,  is  ushered 
in  previously  to  the  transportation,  to  shew 
that  it  was  he  recommended  the  boy  to  Purcell, 
and  how  charitably  Purcell'  behaved  to  the 
hoy.  I  must  own,  it  is  not  common  to  see  in- 
stances of  humanity  from  a  butcher,  to  support 
the  child  of  another  person  out  of  mere  chanty : 
however,  I  shall  only  observe  some  contndic- 
tions  in  the  testimony  of  Farrell  from  the  plain- 
tiff's other  witnesses  :  be  widely  differs  from 
them,  as  to  the  period  of  time  of  bis  seeing  the 
child  in  Dunmaine  in  1718  ;  and  he  likewise 
▼aries  from  Purcell  in  other  particulars.  Far- 
rell says,  he  called  the  boy  when  he  saw  him 
riding  in  Smithfield ;  and  Purcell  says,  the  boy 
was  talking  to  Farrell  when  he  first  saw  hiii. 
Puroell  says,  the  boy  was  present,  and  Farrell 
says  the  contrary.  Farrell  swears  it  will  be 
elfven  years  next  Christmas  since  he  went  first 
to  Cork  to  live,  and  that  the  boy  was  at  Pur- 
cell's,  when  he  went  there,  and  an  year  and  a 
half  in  Purcell's  care,  and  therein  be  stands 
falsified  by  the  rest  of  the  witnesses. 

It  is  very  improbable,  my  lords,  that  an  at- 
tempt should  be  made  to  Icidnan  the  boy  at 
Puroell's,  and  that  Purcell  should  not  apply  to 
a  magistrate,  especially  when  he  believed  that 
farther  attempts  were  intended  to  be  made ; 
and  it  adds  to  this  improbability,  that  he,  who 
was  so  fond  of  the  child,  should  never  make 
any  enquiry  for  him  afker  he  parted  from  hb 
house.  Purcell  says  farther,  that  he  educated 
him  as  his  own  boy,  and  that  the  boy  aJled 
his  wife  mistress  ;  which  seems  very  strange, 
that  Purcell  would  admit  him  so  to  do,  he  being 
tohl  by  Farrell  that  he  was  son  to  k>rd  AHham ; 
and  it  likewise  seems  somewhat  odd,  that  the 
hoy  would  leave  Purcell's  {where  he  was  used 
with  so  much  kiadness)  uAluivwa  to  hinii  and 


without  any  provocation  giveu  by  Purcell  ta 
wander  about  the  atreets.  But  there  can  be  no 
dependence  on  the  weakness  of  such  evidence. 

As  to  the  transportaiion,  my  lords,  the  ao» 
count  given  of  it  is  very  improbable  ;  that  the 
defendant,  then  lord  Altharo,  would  in  his  usual 
dress,  when  he  could  have  disguised  himself^ 
and  at  noon  day,  direct  the  boy  to  be  carried 
near  the  very  stall  where  Purcell  was,  who  was 
tlitt  boy's  only  sup|iort  and  liest  friend,  and  a 
mob  to  rise  by  means  thereof,  yet  that  nonotica 
should  be  taaen  of  him.  Can  it  be  beliered, 
that  if  the  defendant  could  be  capable  of  soc^ 
an  attempt,  that  he  would  be  such  a  fool  lo 
clitise  that  time  of  the  day  for  his  purpose, 
when  it  might  be  done  at  any  other  tima  with- 
out running  such  hazard  or  danger  ? 

Now,  my  lonis,  let  us  see  how  the  witnesses 
for  the  transportation  coincide  with  each  other. 
Bym  the  constable  swears,  the  boy  was  pnt 
into  the  boat  in  a  quarter  of  an  hour  after  he  canss 
to  George's- Quay,  and  that  the  defendant  ap* 
peared  publicly  on  the  Quay,  llcily  the  ser- 
vant swears,  defendant  was  on  the  Quay  whea 
he  sent  him  to  Imutow  the  guinea ;  and  that  ha 
stayed  for  about  an  hour  and  a  qnarter,  or  an 
hour  and  a  half,  and  at  his  return  found  de- 
fendant still  on  the  Quay ;  and  as  Inchicors 
(the  place  where  he  got  the  guinea)  is  near  three 
miles  distant  from  the  Quay,  it  most  be  rea* 
sooably  supposed,  Reily  took  more  time  than  be 
reckons  going  to,  and  coming  from  thence,  ll 
was  said,  that  Donnelly  went  first  into  the 
boat,  and  afterwards  it  was  said,  my  lord  wenl 
first,  and  Donnelljr  last :  if  these  witnesses  are 
not  to  be  believed  in  the  whole,  they  should  nel 
be  believed  in  part ;  and  as  Bym  and  Heily 
differ  about  the  time,  it  must  bring  an  impnta* 
tion  on  their  credit. 

The  next  proof  of  the  transportation  are  tha 
books  of  the  late  Mr.  Stepbensouy  and  the 
Tholsel  books ;  and  from  the  latter  it  may  lia 
concluded,  that  James  Annesley  traasportsd 
himself  as  a  servant,  for  there  the  name  of 
James  Hennesley  is  found,  who  apnesrs  to  ba 
indentured :  and  though  the  name  otHenaeslcj 
is  not  entered  ia  Stephenson's  book,  yet  not- 
withstsndiog  it  must  be  sopposed,  that  llennea> 
ley  and  Annesley,  is  one  identical  person,  he- 
cause  Hennesley  is  among  the  names  of  those 
who  went  with  the  same  noaster,  and  tha 
same  ship  which  is  entered  in  Stephenaon'a 
books.  This  will  appear  the  more  probahlsk 
my  lords,  as  they  are  names  of  almost  an  coaal 
sound  ;  for  He  is  sometimes  pronounced  lilDa 
Hs ;  for  instance,  Hertfordshire  is  prononnced 
Hertfordshire ;  and  Ha  sometimes  sounded 
like  A  alone;  the  simame  Henderson  pro- 
nounced Anderson ;  which  is  very  similar  Co 
the  present  case,  that  by  the  name  Hennesley 
may  be  meant  Annesley.  Besides,  as  the  name 
of  James  Hennesley  is  registered  in  tlie  Tholsel 
book,  and  is  not  entered  in  Stephenaon's  l>aok 
along  with  the  rest  of  the  names,  who  went  ia 
the  ship  James,  the  former  ought  to  be  mora 
depended  upon  ;  and  in  regard  Cromie,  who 
was  Stepheasoa'a  dcrit,  swearsi  that  all  penai« 
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who  weoC  abotrdy  were  brought  before  the  lord 
mayor  ;  thai  be  oerer  knew  of  any  person  who 
weut  aboard  but  such  as  were  tndeDtured,  and 
Deter  knew  of  any  taken  by  force  ;  it  may  be 
Tery  well  presumed,  that  Hennesley  and  An- 
nesley  is  one  and  the  same  person  ;  and  the 
probability  weighs,  that  the  lessor  of  the  plain- 
tiff was  tired  of  wandering  and  strolling  about 
the  streets  here,  and  therefore  transported  him- 
self beyond  the  seas. 

Now,  my  k>rds,  1  shall  obserre  to  your  lord- 
ships the  evidence  of  Mr.  Giffsrd,  with  respect 
to  the  prosecution  ;  but  as  it  has  been  already 
animadverted  on,  when  he  was  on  the  table,  f 
shall  trouble  your  lordships  but  with  very  little 
with  regard  to  him.  This  gentleman  comes 
ToluDtarily  to  betray  his  client,  who  could  not 
be  compelled  by  a  process  from  a  foreign  king- 
dom, and  therefore  no  stress  should  be  laid  on 
his  testimony.  If  there  had  been  any  method 
used  to  oblige  him  to  discover  the  secrets  of 
bis  client,  there  might  be  some  inducement  to 
give  him  credit ;  but  when  he  appears  here  in 
another  light,  it  must  be  supposed,  there  hangs 
wsmit  bias  on  his  mind.  He  owns,  lord  Ao- 
glesea  provoked  him,  because  there  were  dis- 
putes between  them  on  account  of  bills  of  cost ; 
and  as  Giffard  has  shewn  a  resentment  on  that 
•cession,  be  cannot  be  said  to  be  an  uninflu- 
enced witness  ;  and  though  be  might  be  em- 
ployed by  the  defendant  in  the  prosecution, 
when  DO  improper  means  were  made  use  of, 
the  defendant  cannot  be  said  strictly  to  be 
^ilty  of  a  crime :  and  indeed  it  is  very  im- 
probable, that  the  defendant  could  be  so  weak 
ns  to  make  such  declarations  to  Giffard,  and 
thus  having  put  himself  in  his  power,  to  fall 
4Nit  with  him  for  so  small  a  sum  as  900/. 

My  lords,  I  nm  sorry  to  mention  wha\  con- 
trivances there  have  been  made  use  of  to  throw 
dirt  at  the  defendant,  and  do  art  has  been 
•mitted  to  take  away  the  credit  of  his  evi* 
denoe.  A  bill  has  been  filed  against  Mrs. 
Heath,  to  discover  lady  Altham*sem>cts,  which 
was  purely  calculated,  in  order  to  prerent  \atKS 
from  being  examined  in  behalf  or  the  defen- 
dant l^by  was  a  lieutenancj  oflered  to 
Bolphf  The  tendency  of  it  is  easily  seen 
through,  to  induce  circumstances  of  suspicion. 
My  lords,  the  earl  of  Angleseft  wu  then  in 
ppreat  distress,  being  in? oIvm  in  so  many  sails, 
Ey  which  he  was  perhapa  actuated  with  resent- 
QseDt ;  and  a  man  thus  enraged,  may  poasibly 
lay  things  contrary  to  his  sentiments,  wnich  on 
Bcoper  reflection,  may  fill  him  with  conoarn  ; 
■e  was  then  inflamed  with  passion,  and  might 
prolMibly  think  a  proposal  of  a  sum  of  money 
Blight  extncate  him  from  hisdifliculties.  Mow- 
ever,  Giffiird  is  hot  a  single  witness,  and  not 
free  from  influence ;  hot  truth  if  nd  to  be 
contronled  by  suspicions. 

My  lords,  I  fear  1  have  taken  up  too  noch 
of  yeor  time,  and  of  the  gentlemen  of  the  jmry ; 
I  shall  DOW  conclode,  by  only  obacffriiMr  to 
TOW  toffdabipe,  that  no  laeo  ean  be  saw  in 
■is  property.  If  a  child  thus  trumped  ap  is 
It  trip  up.HM  hoele  of  the  riglofiil.beir  to 


the  fiunOy ;  becaose  a  precedent  of  this  kiL^ 
might  be  atteoded  with  the  most  dangerou* 
consequence  to  every  gentleman's  ftunily ; 
for  if  it  shoukl  at  any  time  happen  that  a  man 
should  have  a  child  bom  out  of  wedlock,  who, 
by  some  means  or  other,  might  fall  into  the 
hands  of  artful  men,  he  might  set  up  some  pre» 
tensions  in  prejudice  to  the  lawful  heir,  by  the 
same  |»lan,  and  by  such  evidence  as  is  cooked 
up  for  tlie  lessor  of  the  plaintiff.  Therefore  to 
prevent  any  such  impositions  on  the  public^ 
and  to  deter  all  adventurers  from  engagmg  iq 
such  practices,  so  destructive  to  society  in  ge-i 
neral,  and  for  the  sake  of  justice,  1  hope  the 
gentlemen  of  the  jury  will  give  a  verdict  for 
thje  defendant. 

Note,  The  foregoing  argument  lasted  from 
a  quarter  before  nine  o'clock  till  a  quarter  past 
one. 

Mr.  Solicitor  General  (Warden  Flood,  esq.) 
of  counsel  for  the  defendant. 

My  lords,  the  evidence  on  both  sides  haa 
been  so  fully  spoke  to,  and  so  clearly  stated  by 
Mr.  Prime  Serjeant,  that  I  shall  only  trouble 
your  lordships  and  the  gentlemen  of  the  jury 
(who  have  the  ^^reatest  estate  in  their  disposal 
that  was  ever  tried  by  any  jury)  with  some  ob- 
serrations  on  the  evidence  produced  in  behalf 
of  the  plaintiff. 

The  lord  and  lady  Attham  were  married  very 
eariy,  and  cohabited  a  long  time  in  England 
without  havinff  a  child;  they  separated  for 
some  time,  and  in  1713  were  reunited. 

Before  the  re-union  no  proof,  my  lords,  has 
been  attempted  to  be  made  by  the  plaintiff  that 
lady  Altham  was  a  fruitfiil  woman  ;  but  after 
the  reconciliation,  in  order  to  sup|K>rt  a  pre- 
tended birth,  it  roust  be  thought  necessary  first 
to  prove  her  ladyship's  fruitfuloesa  by  tiTO 
supposed  miscarriages. 

The  evidence  of  Mrs.  Cole  is  endeavoured 
to  be  spplied  for  proof  of  the  first  miscarriage, 
which  (she  says)  was  occaaioned  by  the  china 
saucers  being  thrown  br  lord  Altham ;  but  the 
improbability  of  her  evidtnce  is  wery  d^,  in  re- 
gard the  saucers  were  lerelled  at  the  butler  and 
not  at  my  lady,  how  could  her  ladyship  be  dio> 
pleased  at  what  was  intended  to  bier  as  a  com- 
pliment F  Moreover,  es  it  does  oot  appear  at 
that  time  there  was  aoy  cause  of  quarrel  be<' 
twcen  myl  lord  aud  lady,  ao  there  could  not  be 
a  presuraptKMi  of  a  fnght,  oor  consequently  dT 
aBiiscamaffe. 

Mrs.  CatbariDO  M'Cormick  ia  to  be  depend- 
ed on  to  provea  second  miscarriage,  and  she  only 
mnsl  be  supposed  privy  thereto ;  how  oonsisi> 
eat  her  testimony  is,  I  iobmit  to  your  kwd* 
shipa  aod  the  gentleneo  of  the  jury. 

The  account  Mrs.  Bates  givea  of  the  firsi 
miscarriage  ia'equally  absurd,  the  bare  aientiett 
of  it  is  sufficient  to  reject  it.  Is  it  probable^ 
my  lords,  that  lady  Altham,  who  b  prored  by 
plaintiff's  witnesMt  to  be  a  proud  czahod 
woman,  wooM  admit  such  eo  ordinarr  mssn 
servant  to  be  so  faouliar  to  pat  her  hand  iB  her 
ladyship's,  belly  f 
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My  lords,  Mrs.  Doyle  (the  chanber-naid,) 
•nd  Murphy  the  (laundry-maid^  must  next  cnine 
en  to  prove  the  pretended  birth  atDunnisine ; 
yet  nut  one  person  ot'  the  family  must  either 
Know  or  hear  any  thin^  in  relation  thereto. 
The  rule  of  reason,  my  lonls,  is  to  prore  ij^reat 
thinii^  by  g^at  persons,  and  loir  thin(^  by  lour 
persons  ;  and  every  proof  oiifcht  to  be  aJapted 
to  the  nature  of  the  thiniy^.  It  has  appeared, 
my  lordii,  that  in  the  year  1715  the  earl  of  An- 
glesea  was  so  afflicted  with  the  gout,  that  lord 
Altham  apprehended  his  lite  was  despaired  of, 
and  it  was  jiidt(<id  by  nKMt  |*eoi>le  he  could  not 
lire  lonjf.  Lord  Anglesea  theii  resided  in  that 
Mrt  of  the  country,  and  bad  no  prospect  of 
naving  any  issue,  yet  he  never  heard  of  the 
lady  Altham's  having  a  child  to  be  heir  to  the 
title  and  estate  of  his  family. 

Doyle  and  Murphy  swear  they  lived  in  the 
house  of  Dunndaine  at  the  time  of  the  birth, 
and  here  they  stand  contradicted  by  Rtdph, 
whom  they  said  they  never  knew  to  live  there, 
Ihoucjfh  he  was  the  butler  at  the  time  they 
would  pretend  tlie  child  was  bom.  Every  one 
of  the  \i  itnesses  for  the  plaintiff,  except  Doyle, 
say,  thai  Joan  fjandy  was  not  married  till  after 
the  birth :  but  I>oyle  says  she  was  married  be- 
fore the  birth:  consequently  she  should  be 
looked  upon  as  a  made  witness.  Murpby  con- 
tradicts herself  as  to  the  time  of  the  eclipse^ 
•he  swears  she  was  then  at  Madam  Butler's  at 
Ross,  cons«4|uently  she  could  not  be  at  Dun- 
maine  at  the  time  prefixed  fur  the  birth  ?  so 
that  unless  we  suppose  her  in  two  places  at  one 
•nd  the  same  time,  her  evidence  must  be  re- 
puj^nant  to  truth. 

Breen  (a  labourer's  son,)  and  Brooks  (a  petty 
•urgeon)  are  the  next  witnesses  for  this  pre- 
tended birth.  Hn>oks  says,  he  bled  lady  Al- 
tham just  before  her  delivery.  1  believe,  my 
lords,  it  is  very  unoKual  for  women  to  be  let 
Uoofl  on  such  ooc»sions.  Brooks  very  mo- 
detitly  tells  you  he  was  but  a  piece  of  a  sur- 
geon, and  1  fear  he  was  but  a  very  indifferent 
one :  Neither  was  he  ever  employeil  before  by 
the  family  ;  1  am  inclined  to  think  he  never 
was,  otherwise  he  would  not  venture  to  bleed 
in  the  dark  (without  a  candle.)  Mr.  Sutton,  a 
very  eminent  surjireon,  who  was  well  acquaint- 
ed with  the  family,  and  lived  in  the  town  of  Boss, 
was  not  sent  fur  ;  but  the  other  quack  was  pre- 
ferred to  him.  How  reconcilable  this  can  be, 
I  appeal  to  your  lordships. 

Turner  is  another  witness  produceil  by  the 
plaintiff  to  support  his  pretensions.  Thediflfi- 
culty  of  believiniif  his  testimony  may  be  easily 
observed  ;  that  he  who  Jived  so  lung  in  tlie 
house  can't  tell  the  name  of  any  one  of  the 
servants.  And  moreover,  lady  Altham  must 
be  in  Dublin  in  August  1715,*ut  the  time  be 
•ays  she  had  a  child. 

As  t<i  alderman  Barnes,  1  shall  ascribe  the 
inconsistency  of  his  testimony,  to  his  great  a^e,  \ 
and  want  of  memory  ;    lord  Ahham  tells  him, 
that  bis  wife,  Moll  Sheffield,  was  delivered  of 
yet  the  day  after  he  dined  at  Dunmaine 
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any  son,  nor  was  tlie  oame  of  a  sob  nada 
mentran  of  there. 

Mrs.  Annesley,  who  is  produced  as  a  wit- 
ness for  the  plaintiff,  only  mentions  the  toasting 
of  a  health,  but  speaks  not  a  word  of  a  birth  ; 
uor  did  she  ever  hear  of  a  miscarriage. 

ChriMupher  Brown  is  produced  by  the  plain* 
tiff  as  to  jtroof  of  the  pretended  christening; 
he  had  his  lesson  to  be  exact  its  to  the  god- 
fathers ;  but  cnn*t  tell  any  other  person  in  com- 
fMiny,  though  he  waited  at  table  that  dav.  He 
describes  the  great  hall  where  he  dined,  yet  il 
appears  by  Scott  there  is  no  such  hall  io  the 
house.  But,  my  lords,  it  is  plain  that  the  only 
way  of  delecting  these  evideuces  is  to  take 
them  out  of  the  road  they  were  instructed  in, 
snd  by  other  circumstances  the  inconsistency 
of  their  testimony  is  shewn.  When  Brown 
was  asked  to  oame  any  of  the  servants  that 
dined  with  him,  he  could  not  tell.  It  is  neetl- 
less,  my  lords,  in  me  to  remsrk  how  impro- 
perly he  gave  his  evidence,  your  lordships  must 
have  it  on  your  memories. 

The  transaction  at  Wexford  assizes  has  ap- 
peared to  your  lonlshiiis ;  *  and  the  defendant 
has  proved  very  fully  the  lady  Altham's  being 
there  at  that  time  :  If  that  be  true  as  appears 
from  the  circumstances  (which  they  mention- 
e«l)  of  the  lord  and  lady  Altbanrs  going  there; 
to  wit,  that  mv  lady  and  Mrs.  Giffard  went  in 
a  coach,  my  lord  rode,  Mrs.  Heath  rode,  and 
such  and  such  servants  rode ;  1  say,  then  tbcie 
was  no  appearance  of  a  child  ;  thus,  conse- 
quently, the  pretended  birth  must  be  overturned. 

To  disprove  this,  Mr.  Colclotigh  is  produced ; 
he  was  then  on  the  grand  jury,  ami  so  engaged 
that  he  ^id  not  notice  the  lady  Altham  ;  and 
though  it  is  allowed  lord  Altham  was  there,  hs 
owns  he  did  not  see  him  ;  and  by  the  very,  aame 
reason  lady  Altham  >ind  Mrs.  Giffard  might 
be  there,  and  possibly  have  escaped  his  sight. 

I  shall  not  trouble  your  lordships  with  re- 
S|)ect  to  m-ijor  Fitzgerald;  he  stands  opposite 
to  all  the  other  witnesses,  in  point  of  time,  as 
to  the  AU|iposed  birth. 

BJv  lords,  I  beg  leave  to  observe  to  your 
lordships,  that  Higginson's  evidence  is  attend- 
ed with  a  good  deal  of  doubt  and  uncertainty; 
he  said,  he  was  at  Dunmaine,  and  that  lady 
Altham  (whom  he  never  saw  before)  csilled  to 
him,  and  gave  him  a  glass  oi'  wine,  and  he 
drank  to  her  safe  delivery :  If  tb;.^  plaintiff 
thought  him  so  material  a  witness,  how  comes 
it  that  hi^  name  was  not  given  in  at  the  ba- 
ginning  of  this  trial,  among  the  list  of  tha 
nlaintid'*s  other  witnesses,  and  not  to  iDtrudB 
liim  at  the  close  thereof,  without  the  defend^- 
ant's  knowledge?  But,  my  lords,  it  is  plaio  ha 
was  only  produced  to  stop  a  gap ;  but  frosi 
such  kind  of  evidence  the  jury  cau  discern  OB 
which  side  the  probabilit}*  lies. 

My  lords,  it  appears  (from  a  previous  appli- 
cation to  Mrs.  Heath)  how  sensible  the  ptaia- 
tiff  was  of  the  force  of  her  evidence,  and  ther^ 
fore  a  bill  was  thought  proper  to  be  file4  isr 
prevention  thereof;  which  plainly  deinoB- 
itrates,  thai  the  leiior  of  toa    *  *  "" 
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afraid  oF  his  pretensions  beings  affected  by  tht 
Wfijrht  of  her  testiqnony. 

One  Hussey,  my  lords,  has  attempted  to 
contradict  Mrs.  Heath ;  he  says,  he  spent 
most  of  bis  time  in  England,  and  he  flourishes 
BO  genteelly  on  himself  in  his  examination  Jtbat 
one  should  take  him  for  a  gentleman  of  figure 
and  distinction  ;  he  tells  you,  that  he  ordered 
his  .sen  ants  to  put  up  the  person's  horse  who 
served  him  witn  a  subpcena;  that  he  has 
Touchsafed  to  come  up  to  Dublin ;  that  he 
had  an  employ  in  one  of  his  majesty's  yachts 
in  England;  and  when  this  affair  is  discussed, 
he  is  only  a  common  waiter  to  the  Board  of 
Green-cloth,  and  his  religion  prefented  him 
from  being  entitled  to  a  commission;  and 
though  he  gives  you  an  account  of  Mrs. 
Heath's  changing  her  sentiments  at  th^  second 
conference  differently  from  the  first,  yet  he 
ne? er  remarked  the  same  to  her.  But  it  is 
easily  seen  to  what  purpose  he  is  examined ; 
for  when  the  stratagem  of  a  hill  could  not  take 
place,  this  knight-errant  (if  one  may  call  him 
so)  is  produced,  having  no  other  expedient  to 
controul  Mrs,  Heath's  evidence. 

My  lords,  I  must  say,  it  is  next  to  an  impos- 
sibility to  imagine  that  lord  Altham,  who  had  a 
private  estate  of  his  own,  and  the  expectancy 
of  the  lord  Anglesea's  estate,  should  have  a 
le«:itimate  son  and  heir ;  and  that  the  Pallisers 
(who  were  acquainted  in  the  family)  or  that 
Mr.  or  Mrs.  Lambert,  Mr.  Elmes,  or  Mrs. 
Giffard,  who  (as  plaintiff's  witnesses  confess) 
Fisited  lady  Altham,  should  know  nothing 
thereof;  nay,  that  even  the  neighbouring 
tenants  must  be  strangers  to  it. 

My  lords,  How  can  it  be  reconciled  to  the 
common  rules  of  prudence  and  good-nature, 
that  if  lady  All  ham  had  a  son,  she  should  send 
the  child  to  be  nursed  by  a  mean  woman  of  an 
ill  repute?  by  a  woman  who  had  criminal 
commerce  with  her  husband  f  Surely  a  lady  of 
her  rank  and  distinction  would  not  have  made 
clioice  of  such  a  nurse.  It  is  plain  then,  that 
the  supposed  birth  must  be  only  a  fiction  com- 
plicated with  absurdities. 

We  allow  that  the  lessor  of  the  plaintiff 
might  be  lord  Ahhani's  son  by  Joan  Landy, 
and  that  lady  Altham  couceiving  a  displeasure 
against  her,  and  being  incensed  agamst  lord 
Altham  fur  the  dishonour  done  her,  would  not 
admit  Jugs^y  Landy  in  the  house  of  Dun- 
maine ;  and  this  seems  the  mos\  rational  way 
ofjudging. 

But,  mv  lords,  Laffan,  Murphy,  and  Doyle 
|ell  us,  that  a  new  room  was  furnished  in 
Landy 's  house,  and  the  child  sent  thither  to 
be  nursed ;  it  is  equally  improbable,  that  lord 
and  lady  Altham  should  not  have  more  care 
and  tenderness  for  a  son  born  to  such  honours 
and  titles,  than  to  send  him  to  a  new>  built 
room,  or  to  subject  an  infant  to  a  cold  and 
other  disorders. 

It  is  very  manifest,  my  lords,  how  ingenious 
|he  conductors  of  this  affair  have  contrired  it, 
to  have  fixed  on  persons  to  be  sponso/s  who 
^re  long  since  dead ;  and  thougii  they  have 
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cooked  ap  a  story  as  artfully  as  they  could, 
they  could  not  still  frame  it  free  from  improba- 
bility. We  find  that  the  sponsors  were  not 
eaual  to  the  birth,  and  one  of  the  godfatliers, 
Mr.  Anthon)r  Coldough,  was  a  Koman  Ca- 
tholic ;  and  if  my  lord  Altham  had  a  son  by 
his  lady,  it  is  presumed  he  would  not  have 
pitched  on  a  Papist  to  be  godfather,  who  by 
the  laws  of  this  kingdom  is  not  Qualified  to 
stand  surety  fur  a  Protestant  child  m  baptism. 

But,  my  lords,  at  the  time  of  this  pretended 
christening,  the  duke  of  Buckingham  was 
then  living,  lord  Haversham,  and  the  late  earl 
of  Anglesea  were  alive,  the  duchess  of  Buck- 
ingham was  alive ;  they  were  relations  to  the 
family,  and  would  not  refuse  being  sponsors, 
hot  would  have  readily  offered  themselves  oa 
that  occasion ;  so  that  I  say,  my  lords,  fiotioa 
detects  itself  through  the  whole  affair. 

My  lords,  I  would  take  notice  to  your  lord- 
ships, that  the  late  lord  Altham  happened  to  be 
somewhat  extravagant,  which  occasioned  his 
want  of  money,  and  therefore  proposed  selling- 
the  Altham  estate ;  but  fireqaent  disputes  arose 
between  the  defendant  and  him,  for  not  joining 
therein ;  but  if  his  lordship  had  a  son,  he 
could  have  made  a  better  title  to  purcbasen, 
as  Mr.  Prime  Serjeant  observed. 

The  two  props  which  support  this  cause,  are 
the  transportation  and  prosecution  ;  but  the 
title  here  contended  for  by  the  plaintiff,  ought  > 
to  be  proved  beyond  all  contradiction ;  and  I 
would  beg  leave,  my  lords,  to  remind  your 
lordships,  and  the  geiitlemen  of  the  jnry,  that 
on  the  death  of  the  late  lord  Aliham,  the  Al- 
tham estate  devolved  to  the  late  eari  of  Angle- . 
sea,  and  nothing  descended  to  the  defendant 
but  the  title ;  and  therefore  I  would  observe 
as  to  the  transportation,  that  as  it  appears  the 
lessor  of  the  plaintiff  wandered  about  the  streets 
in  an  idle  way,  it  is  most  Ukely  he  voluntarily 
transported  himself.  If  the  defendant  appre- 
hendetl  he  was  to  come  into  possession  of  the 
Altham  estate,  after  the  death  of  his  brother, 
there  might  be  some  reason  offered  for  the 
kidnapping;  hut  as  the  defendant,  the  earl  of. 
Anglesea,  could  reap  no  advantage  by  so 
strange  a  proceeding,  the  thing  appears  very 
improbable  and  romantic. 

My  lords,  the  duke  and  duchess  of  Buck- 
ingham, and  lonl  Anglesea,  were  alive  when 
the  late  lord  Altham  "died ;  and  it  cannot  be 
supposed,  if  he  had  a  son,  but  that  tbe^  would 
have  been  ^lad  to  have  taken  care  of  him,  and  . 
that  he  mi^ht  receive  a  proper  educatioa 
suitable  to  his  high  rank  and  quality. 

My  lords,  I  humbly  apprehend,  there  is  ano- 
ther mcident  very  proper  for  the  consideration 
of  the  jury,  thai  is,  that  the  lady  Altham  con- 
tinued in  Dnblin  for  about  dse  mouths  after 
lord  Altham's  death.  It  is  surprising  if  she 
had  a  son,  she  should  make  no  opposition  to 
the  defendant's  taking  the  title  of  lord  Altham, 
or  that  some  of  his  noble  relations  should  no| 
have  asserted  his  right. 

My  lords,  another  circumstance  occurs  ia  , 
this  affair ;  thai  if  lady  M(^m  left  a  aoPi  i( 
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may  be  preiumed,  that  some  of  the  gentleincn 
who  took  leases  from  the  hUa  earl  of  Angteiea, 
of  the  Altham  aetata,  would  ha?  e  been  ^ad  to 
have  eet  him  ap,  either  in  point  of  chanty,  or 
humanity,  or  perhaps  oat  of  aferaton  to  the 
late  iord  Aoglesea. 

My  lords,  we  may  infer  from  Mr.  Tiffhe's 
hehaviour  to  Mr.  Aonesley,  that  he  did  not 
believe  he  was  the  son  of  the  lady  AUham ;  he 
is  a  gentleman  of  character,  and  it  cannot  be 
supposed,  that  any  man  susceptible  of  the  least 
generosity  or  good  nature,  if  ne  had  any  ap- 
prehension of  the  plaintiff *s  legitimacy,  would 
admit  hira  to  be  a  ium-sntt,  or  wear  a  li? ery. 
Moreover,  Mr.  Tighe  by  nis  profession,  beiog 
bred  to  the  law,  must  know  what  proper  steps 
were  to  be  taken  by  the  lessor  of  the  plaintiff, 
if  he  was  lord  Ahham's  son,  to  recover  his 
light ;  but  his  not  troubling  himself  about  that 
matter,  is  a  strong  presumption  he  had  judged 
him  to  be  what  he  tiad  hesjrd,  the  natural  son 
of  tlie  late  lord  Altham. 

My  lords,  as  this  is  a  cause  of  the  greatest 
consequence  that  ever  was  tried  by  noy  jnry, 
it  must  be  a  singular  ]ileasare  to  every  person 
conoemed  (and  1  am  sure  it  is  so  to  me^  that 
jarors  of  snob  worth,  honour,  and  probity  at 
this  time,  are  to  determine  an  affair  of  such 
importance ;  and  as  nothing  but  justice  can 
influence  the  minds  of  ^pentwmen  of  such  dis- 
tinction, I  hope  they  will  find  a  verdict  lor  the 
defendant. 

Eaton  Stanyard^  esq.  recorder  of  the  city  of 
Dublin,  for  the  defendant. 

Milords,  and  gentlemen  of  thejory,  the 
miestion  to  be  considered  is,  whether  huly  AN 
tbam  ever  had  a  sob  ?  And  if  she  had,  whether 
Mr.  Annesley,  the  lessor  of  tbe  plaintiff,  )m 
that  person  f  And  if  this  cannot  be  proved 
clearly,  the  jury  cannot  rely  on  presump- 
tions. 

My  lords,  it  was  thonght  proper  to  introduce 
two  miacarr'^ages  previous  to  the  birth ;  the 

ilaintiff  pretends  to  assign  as  a  cause  of  the 
rst  miscarriage,  the  breaking  the  China  sau* 
cers.  This  piece  of  evidence  appears  very 
improbable ;  because  destroyiug  the  cups  was 
intended  a  respect  to  mv  huly.  Can  it  be  con-  ^ 
ceived,  my  lords,  that  (ord  Althsm,  who  was ' 
so  solicitous  fer  a  son  and  heir  by  my  Isdy, 
would  not  be  more  cautious  of  putting  her  into 
frights,  which  might  endanger  a  miscarriage  ? 
Aim  it  is  sufficient  to  destroy  the  credit  of  Mrs. 
^  Cole,  tliat  tbe  account  she  gave  of  the  abortion, 
■hould  be  communicated  to  a  young  child. 

As  to  the  second  miscarriage,  there  can  be 
no  colour  to  have  the  least  reliance  on  the  tes- 
timony of  Catharine  M*Cormick  in  support  of 
It.  It  has  appeared,  mv  lords,  that  Mrs.  Blake 
is  a  relation  to  the  family,  and  visited  lady  Al- 
tham in  Dublin  at  the  time  M'Cormick  pre- 
tends the  second  miscarriage  happened,  yet 
my  ladv  never  told  her  a  word  of  it.  Mrs. 
Hannah  Shaw  swore  that  Catharine  M*Cor- 
mick  meutioned  to  her  that  lady  Altham  never 
hadaehild;  ami  M'CQnol^k  farther  signified 


to  Mrs.  8btw»  bow  applioatioo  was  mado  to 
her  by  a  person  who  m!ed  to  get  evidences  far 
the  lessor  of  the  pisintiff;  therefore  MK]!or* 
mick's  evidence  can  have  no  weight,  and  if 
proved  to  be  false,  brings  a  dtsrepute  on  all  tlw 
rest  of  the  evklences. 

As  to  Mrs.  Deborah  Annesley,  she  only 
swore  her  brother  drank  the  child's  health,, 
which  can  avail  nothing. 

Now,  my  kirds,  kst  us  see  how  this  pretended 
buth  is  proved.    The  plaintiff^s  witnesses  say, 
that  a  midwife  waa  sent  for  to  Ross,  and  that. 
Dennis  Redmonds  was  the  person  pitched 
upon  for  that  errand.    Clin  it  be  presnmed  that 
if  lady  Altham  was  in  that  condition,  that  care 
would  not  be  taken  that  a  midwife  shonid  be  in 
the  house  some  time  before  the  birth,  and  not 
be  under  thenecessitv  of  sending  for  one  tho 
moment  she  was  in  labour  P  Thm  was  nobody 
to  assist  her  but  Mrs.  Heath,  and  none  at- 
tended her  ladyship  but  a  chambermaid  mid  a  ^ 
laundry-maid.    Every  expectation,  my  lords, 
from  such  a  birth  would  mduce  better  atten* 
dants  and  more  proper  nurse  tenders. 

It  is  surprizmg  that  Redmonds^hovld  not 
know  for  what  imrpose  he  was  sent,  and  that  he 
^ould  leave  the  midwife  in  the  yard  withaoi 
taking  any  ferther  notice  of  her,  sind  spo  immo- 
diately  to  the  stable  to  take  care  of  his  horse,, 
which  it  seems  he  regarded  more  than  tho 
midwife. 

As  to  Brooke's  testimony,  my  lords,  it  is  ik 
heap  of  nonsense  and  absurdity.    He  sworn 
he  was  a  piece  of  a  surgeon  for  47  years,  and 
was  ao  10  Tears  before  the  buth  of  the  child,  ^ 
and  yet  is  but  50  yeara  old«    He  afterwards.  * 
said,  when  ho  was  cross-examined,  that  bo 
practised  surgery  since  he  was  four  years  old  ; 
and  says  he  did  not  consider  what  quantity  of 
blood  be  had  taken  from  lady  Altham.    Ho 
said  he  had  a  farm  at  a  place  called  Fareen,. 
near  Ross,  yet  no  gentleman  of  that  neigh- 
bourhood knew  of  any  such  man  living  there: 
Besides,  m  v  k>rd!i,  this  must  be  attended  with 
all  imaginable  inconsistency :  It  was  uncertain 
to  meet  hira  at  home,  but  there  was  a  certainty 
of  meeting  a  surgeon  in  Ross,  and  one  better^ 
skilled  in  his  profession.    So  that  on  the  wholo,. 
what  regard  can  be  paid,  my  lords,  to  evidence 
80  diametrically  opposite  to  all  the  rules  of 
probability. 

Turner  is  a  witness  not  to  be  credited ;  tho 
manner  of  bis  faultering  in  his  examination  in* 
duces  a  suspicion  :  He  fixes  the  time  of  tho 
eclipse  ten  months  after  it  happened ;  but  it 
seems  he  was  not  prepared  to  give  any  answer 
to  that  period.  So  that  we  find  when  theso 
witnesses  are  taken  out  of  their  course,  they  aro 
at  a  loss  what  answer  to  crive. 

Scott  says  he  used  to  come  to  Dunmaino 
with  how-do-yous,  in  enquiring  after  the  child 'O  - 
health ;  and  that  he  .delivered  messages  to 
lisffan,  and  sometimes  to  Rolph ;  and  that  * 
Rolph  was  butler  at  the  iHrth  of  the  child, 
though  Rolph  and  Lafian  swore  they  never  sair 
one  another  before  the  day  of  their  examination* 
In  fine,  ha  stands  in  oppositton  to  lbs  plaintiff^ 
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<»ther  tribe  of  witnenet  aboot.Rolph  bein^  in 
Dttnmaine  ftt  the  time  of  the  birth. 

Mrs.  Oifl&rd't  testtmony,  mv  lordt,  is  top- 
ported  by  the  senrants  of  the  fminily,  that  laoy 
Altham  was  at  Wexford  aisizea,  and  lod^  at 
ooe  Sweeny's.  Mr.  John  Kerr  has  proved  tlie 
timeof  the  assizes,  and  <hat  lord  chief  justice 
Foster  went  that  circuit.  This  is  a  ciroum  • 
atance  very  material,  and  that  entiraly  over- 
turns the  plaintiflfs  whole  system ;  for  by  the 
{)1aintiflr*s  evidence  she  must  be  with  child,  or 
yiogio  at  that  time;  which  cannot  be  true, 
liecause  she  was  then  in  Wexford.  And  lady 
Altham  could  not  be  brought  to  bed  in  May 
subsequent  to  the  assises,  because  she  was  the 
!l8th  of  that  month  (being  the  birth-day  of  king 
George  the  first)  in  Dublin.  And  I  must  beg 
leave  to  say  that  Mr.  Golclooeh  did  not  de- 
stroy a  tittle  of  what  Mrs.  Giffard  swore ;  for 
he  said,  he  did  not  see  lord  Altham  then  at 
'Wexford  ;  vet  Higpsson  paid  his  lordship  20/. 
there,  and  Mr.  Colclough  might  as  probably 
have  overlooked  lady  Altham  there  mm  his 
lordship. 

Mary  Doyle  and  Eleanor  Murphy  are  quite 
contnu^to  one  another  in  point  or  evidence. 
Doyle  says  the  child  was  christened  in  the  big 
parlour,  and  Murphy  swears  it  was  in  the 
jellow'  room  np  one  pair  of  stairs. 

As  to  Higguson,  it  is  plain  he  is  produced  as 
a  witness  to  intersperse  false  facts  with  real 
tMies ;  he  says,  tie  oqly  received  the  rents  of 
the  estate  near  Nanny  Water,  but  not  of  the 
Ross  estate :  Hedescribes  part  of  lauy  Aithato's 
^ress ;  that  she  wore  a  white  apron  and  a 
trhite  handkerchief,  and  adds  that  her  lady- 
ship was  big  with  child.  Is  it  probable,  my 
lords,  that  she  would  come  down  two  pair  of 
stairs  and  call  for  wine  for  him,  dnd  dl  this 
while  he  was  on  horseback,  and  wouM  not 
even  vouchsafe  to  pay  her  ladyship  the  common 
compliment  by  alighting  F  Nay,  it  can't  be 
presumed  that  a  lady  of  lier  high  spirit  w<^ld 
come  down  stairs,  but  would  have  chosen  on 
snch  an  occasion  to  send  her  servant.  I  must 
repeat  it,  that  here  a  false  fkct  is  tacked  to  a 
real  fact  by  the  ingenuity  of  the  managers,  to 
1^  a  colour  te  the  fiction. 

I  come  now,  my  lords,  to  the  testimony  of 
Clatbarine  O'Neal,  which  I  can't  help  calling  a 
scene  of  iniquity.  She  saya,  she  went  to  liuly 
Altham  in  Cross-lane  in  Dublin,  and  told  her 
the  drcnmstances  of  the  child.  Is  it  natural 
40  imagine  that  a  lady  (lost  to  all  comfort,  being 
then  separated  from  lord  Altham)  should  be 
told,  that  her  only  son  was  beg^ng  about  the 
streets,  and  would  neither  enqmre  or  send  for 
bim  ?  This  witness  says  farther,  that  her  lady- 
ship's reason  for  not  admitting  any  of  the  scr^ 
▼ants  to  carry  the  diild  to  see  her,  was,  for  (ear 
it  mi^t  occasion  them  to  lose  their  places. 
Can  it  be  presumed,  that  a  distressed  m<rther 
wookl  set  a  greater  regard  on  what  might  have 
happened  to  a  servant,  than  on  the  welfiure  of 
lier  onljf  duM,  or  that  she  vrould  have  neg- 
lected him  in  that  manner?  No,  my  lords,  the 
Atctcostntfy  mast  be  iopposidi -and  that  sh« 


woald  kave  been  glad  to  see  him  at  any  risk| 
that  proper  care  might  be  taken  of  him. 

But  alderman  King's  testimony  clears  it  up, 
that  my  lady  had  no  son ;  for  if  she  had,  sb« 
would  most  certainly  some  time  or  other  havs 
spoke  of  it  while  she  lodged  at  the  alderman's. 
And  would  it  not  be  the  greatest  satisfaction  t» 
herself,  in  case  she  had  a  son,  to  bring  him  to 
England  along  with  herP  The  duke  an4 
duchess  of  Buckingham,  and  all  her  relatione 
in  England,  would  nave  received  with  jileasure, 
and  Mucate«l  wiih  great  care  a  son,  who 
might  in  time  by  his  rank  and  fortune  becomo 
conspicuous.  Besides,  my  lords,  her  interest 
as  well  as  nature  would  have  induced  her  to 
it ;  for  after  the  death  of  the  late  kml  AU 
tham,  lady  Altham  might  become  guardian  to 
the  child.  She  bad  a  natural  right  to  that 
trust,  and  out  of  great  estates,  large  allowancef 
are  given  to  those  who  are  entrusted  with  tho 
care  of  children  ;  and  where  such  a  trust  de* 
volves  on  a  parent,  otherwise  indiflerently  pro- 
vided for,  that  incident  is  of  some  weight  with 
a  court  of  equity,  to  be  more  liberal  in  their  al« 
lowance.  These  considerations  might  be  ad- 
ditional motives  to  induce  her  to  tske  care  of 
hu  education,  and  espouse  his  interest ;  and  aa 
none  of  these 4hings  appeared  in  evidence,  it  is 
contrary  to  all  reason  m  the  world  to  imagine, 
that  the  lessor  of  the  plaintiff  can  be  th>»  real  or 
legitimate  son  of  the  lord  and  Itdy  Altham. 

As  to  the  transportation,  your  lordships  will 
please  to  observe,  that  Cromie  swears,  that 
Skellem  made  entries  io  Stephenson's  i>ook8. 
for  fear  of  being  imposed  upon,  of  the  several 
persons  that  went  aboard,  and  that  the  clerk 
came  aboard,  and  took  a  list  of  all  personsi  an4 
called  them  over  on  board  before  the  ship 
sailed,  and  every  person  walked  by  as  he  an- 
swered to  bis  name;  and  though  the  boy 
might  answer  to  the  name  of  Annesley,  tho 
master  of  the  ship  might  pronounce  it  Hen- 
uesley,  and  write  it  so ;  and  when  he  went  m 
the  Tholsel  to  give  in  the  names  to  Mr.  Guns, 
the  town  clerk,  he  might  spell  the  name  Hen- 
uesley  instead  of  Annesley,  and  thereby  oc- 
casion a  mistake  in  the  Tholsel  book. 

But,  my  fords,  can  any  one  oretend  to  nj, 
if  the  boy  was  forced  away,  that  when  Mr. 
Skellern  the  clerk  came  on  board  to  take  tbs 
names,  the  boy  wonld  not  have  complained  of 
his  misfertooes,  and  of  hw  being  taken  awa/ 
by  force,  or  made  some  clamour,  and  theo  bs 
might  have  been  ledressed?  yet  it  has  never 
appeared,  that  the  plaintiff  mads  any  aoeb 
complaints. 

It  is-  very  ovideat,  my  lerds,  that  no  industry 
has  been  wanting  in  the  plaintiff  to  seek  out  for 
witnesses,  in  order  to  derive  the  defendant  of 
their  testimony.  How  comes  it,  that  a  dinner 
of  lamb  and  other  victuals,  lias  been  sent  by 
Mr.  Mackerdier  to  Rolph's  house  t  Why  was 
there  application  made  to  Rolph  by  himP 
Why  truly,  because  he  was  informed,  that 
Rolph  was  m  the  fiunily,  and  that  he  was  s 
material  witness. 

My  loidi^  I  aum  taks  iiotics  la  ysv  Mk 
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^hips,  that  the  testimony  of  Cavenagh,  who  it 
.  iMiiiined  for  the  defendant,  is  ? ery  strong: ; 
hough  ho  does  not  take  upon  himtieif  to  sviear 
as  to  positivi-  time,  yet  it  bhews  what  he  KWure 
iras  true,  and  should  have  weight  with  the 
jury. 

Hussey  made  himself  very  inconsistent  on 
liis  (examination.  Was  it  natural  i«hen  he 
found,  as  he  said,  that  Mrs.  Heath  changed 
sides,  and  that  she  was  a  peremptory  witness, 
that  he  would  not  hate  expostulated  with  her 
thereupon?  He  has  heen  pleased  to  ramble 
much  in  the  course  of  his  testimony,  hy  giving 
Bn  account  of  his  grafel  walks;  but  if  he  came 
liere  to  tell  truth,  uhat  occasion  was  there 
for  those  excursions?  unless  he  would  make 
tkt  beliefe  he  was  a  man  of  greater  consequence 
than  he  has  appeared  to  be. 

My  lords,  the  plaiutifTs  pretensions  are  at- 
temiited  to  be  supported  with  the  sliglttest 
proofs.  Your  lordships,  and  the  gentlemen  of 
the  jury  will  take  it  into  their  consideration, 
what  objections  have  been  made  to  the  plaintiiTs 
witnesses,  how  inconsistent  each  one  of  them 
has  been  with  himself,  and  how  inconsistent 
they  have  been  all  with  each  other ;  and  if  the 
lessor  of  the  plaintiff  is  to'Jirove  his  legitimacy, 
it  should  be  by  positive  and  uncontrovertible 
evidence,  and  not  by  suggestions  or  presump- 
tions. A  supposed  child,  my  lords,  is  an  injury 
to  the  original  donor,  to  the  remainder- meu,  to 
lessees  and  piirchaiiers,  and  to  the  public  in 
general.  Tu  me  it  is  astonishing,  and  1  be- 
lieve it  is  su  to  all  Didnkind,  how  it  cau  be  pre- 
sumed, that  ludy  Altham  should  have  a  child, 
•nd  that  her  ladyship  should  not  claim  it  whilst 
she  was  living. 

I  fear  I  have  trespassed  too  much  on  your 
lordships'  time,  and  on  the  gentlemen  ol  the 
jury,  and  shall  only  observe,  that  the  defen- 
dant is  now  possessed  of  the  estate  of  the 
familv ;  and  a^  his  birth  is  uuquestiouabie,  and 
that  tlii-re  is  all  the  doubt  and  uncertainty  in 
the  world  attending  the  pretensions  of  the  lessor 
of  the  plaiotilT,  1  hope  the  gentlemen  of  the 
jury  will  think  a  verdict  ought  to  be  found  for 
the  defendant  in  possession. 

Court,  Gentlemen  of  the  jury,  will  you 
please  to  take  any  refreshment  betbre  plaintilTs 
counsel  begin  to  speak  to  the  evidence  on  their 
side  of  the  question  ? 

Jury.  We  humbly  thank  your  lordships,  we 
shall  l»e  glad  to  refresh  ourselves.  [It  was  now 
between  four  and  fiyeo'clock  in  the  afternoon, 
when  the  Jury  refreshed  themselves  for  about 
lialf  an  hour.] 

Court,  < gentlemen  of  counsel  for  the  lessor 
of  the  plaintiff,  please  to  proceed. 

Serj.  Marshall,  My  lords,  and  you  gentlemen 
of  the  jury,  I  am  in  this  cause  of  counsel  with 
Mr.  Janu-^  Annesley,  the  lessor  of  the  plaintiff, 
flind  I  bciicve  there  has  scarce  been  an  mstance 
ill  any  a^c,  of  such  a  sceue  of  iniquity,  cruelty, 
aud  iuiiumauity  as  this,  niib  wliich  Mr.  An- 
neslr}'  has  teen  perseciited  for  the  course  of 
inanyyiiursi  he  has  been  kidattpped,  trans* 
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ported,  and  soUl  as  a  slave  for  thuieen  or  four- 
teeo  years :  the  verv  recital  of  it  must  excite 
compassion  in  every  human  breast ;  and  when 
his  slavery  was  expired,  he  came  into  England 
to  assert  his  right,  but  had  the  misiurtune  to 
slioot  a  man  accidentally  ;  and  then  the  de« 
fendant  (1  anMorry  to  mention  it)  contriveil  to 
indict  him  for  murder  at  the  sessions  at  tha 
Old  Bailey,  held  for  a  gaol-delivery  for  the 
city  of  London  and  county  of  Middlesex,  where 
the  lessor  of  the  plaintiff  was  triedy  and  honoar- 
ably  acquitted. 

My  lords,  the  defendant's  counsel  in  openimr 
his  case,  said,  they  would  prove  the  lilaiDtiff 
applied  to  several  people,  and  told  tnem  he 
would  be  pleased  to  go  over  seas,  and  that  he 
was  not  kidnapped  ;  and  that  no  force  or  com- 
pulsion was  made  use  of  to  transport  him,  but 
that  he  went  abroad  voluntarily;  yet  as  the 
gentlemen  have  not  attempted  to  prove  it,  it 
stands  uncontroverted,  tliat  the  plaintiff  wae 
spirited  away  by  the  defendant  the  earl  of  An* 
glesea,  to  feel  the  effects  of  slavery  in  America, 
to  subject  him  to  the  dangers  of  the  seas,  and  ia« 
clemencies  of  different  chmatct,  with  intention  to 
put  ao  end  to  a  life  that  stood  in  the  deiendant's 
way.  fiut  the  hand  of  Providence  has  still 
protected  him  in  the  midst  of  his  afflictions  ; 
admiral  Vernon  contributes  to  have  him  con*> 
ducted  to  these  kingdoms,  and  good  fortune 
furnished  him  with  friends  when  his  life  was 
thirsted  af\er ;  he  now  comes  into  comrt  before 
your  lorcjships  to  support  his  undoubted  right, 
aud  shew  the  world  the  severities  he  underwent* 

My  lords,  the  lessor  of  the  plaintiff  was  very 
young,  about  twelve  years  old  when  he  was 
kidnapped  aud  transported,  and  thus  deprived 
of  an  opportunity  of  asserting  his  right,  be  wae 
abandoned  aud  reduced  to  the  lowest  ebb  of  mi- 
sery.  The  defendant  the  earl  of  Anglesea,  had 
new  additions  of  honour  and  title  by  the  plain- 
tiff's  misfortunes ;  and  being  of  a  proud,  ava- 
ricious disposition,  tempered  with  cruelty,  and 
inclined  to  oppression,  (it  is  with  reluctance  I 
mention  these  characters)  could  not  bear  that  a 
boy  iu  those  low  circumstances  should  succeed 
to  the  Altham  estate  and  title,  or  be  presump- 
tive heir  to  the  earl  of  Anglesea.  Expedients 
were  to  be  found  out  to  prevent  his  arriving  at 
these  honours,  which  were  accordingly  put  in 
execution. 

My  lords,  the  defendant  would  endeavour  to 
overturn  the  plaintiffs  right,  by  pretending  an 
insufficiency  of  his  evidence ;  but,  my  lords, 
this  must  l»e  a  vain  pretext,  since  he  bimsdf 
was  the  sole  occasion  thereof)  and  as  the  trans* 
portation  has  been  proved  as  clear  as  the  noon 
day,  the  defendant,  the  earl  of  Anglesea,  must 
be  considered  as  a  spoUator  in  law,  and  must 
not  take  advantage  of  the  difficulties  arisin|f 
frr»m  the  wickedness  of  bis  own  acts,  to  prejop 
dice  the  plaintiff. 

If  the  lessor  of  the  plaintiff  at  the  time  of  the 
fatal  transportation,  about  15  years  a^,  had 
been  admitted  to  prosecute  his  jjust  right,  bo 
then  might  have  had  an  opportunity  of  proviojg 
his  bifftb  b^  deiaomHiittve,  undeniable  etir: 
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denoe.  I  lay,  therefore,  by  tbie  means,  the 
defeodaot  has  adFantages  abandantl;^  superior 
to  him,  while  the  lessor  of  the  plaintiff  labours 
under  the  greatest  disadfantages ;  and  indeed 
considering  the  nature  of  the  thing,  it  is  ? ery 
proridentiajj,  that  at  this  time  of  day  any  of  tbie 
plaintiff's  witnesses,  who  prove  hisJMrth,  happen 
to  be  lif  ing.  And,  my  lords,  when  I  come  to 
speak  to  Ihe  evidences  on  both  sides,  and  com- 
pare them  together,  I  belicTe  I  shall  be  able  to 
prove,  that  the  probability  is  to  be  applied  to  the 
evidence  of  oor  side,  and  that  tbey  desenre  cre- 
dit, and  shew  beyond  all  doubt  the  legitimacy 
of  the  plaintiff. 

There  may  be,  my  lords,  some  little  vari- 
ations in  our  evidence,  but  this  is  very  natural, 
considering  the  distance  of  S8  years  since  the 
lessor  of  the  plaintiff  was  born. 

My  lords,  1  shall  beg  leave  to  lay '^before 
your  lordships,  and  the  gentlemen  of  the  jury 
the  nature  of  the  plaintitt^s  case,  and  hope'your 
lordahips  will  pardon  me,  if  I  happen  to  repeat 
any  thing  which  I  formerly  mentioned  when 
I  had  the  honour  of  stating  the  plaintiff's  evi- 
dence before  we  proceeded  to  the  examination. 

It  has  appeared  most  evidently,  my  lords, 
in  my  hnmole  apprehendoii,  that  the  plaintiff 
was  Imrn  at  Dunmaine,  in  the  county  of  Wex- 
ford, and  is  the  son  of  Arthur  late  lord  Altbam, 
by  his  wife  the  ladiy  Altham. 

My  lords,  it  seems  lord  Altham  was  a  pas- 
sionate man,  and  my  lady  was  a  sickly  puny 
woman,  and  for  other  reasons,  which  I  shall 
mention  by  and  by,  when  1  come  to  speak  to 
what  was  urged  by  defendant's  counsel  to 
that  particular,  it  was  thought  proper  by  lord 
and  lady  Altbam,  to  send  their  child  to  Joan 
Landy  to  be  nursed,  who  was  married  (as  ap* 
Dearsby  some  of  the  plaintiff's  evidence)  to  one 
M*Connick,  a  sailor,  by  whom  Joan  Landy 
bad  a  child. 

But  some  of  the  witnesses  have  said,  that 
lord  Altham  had  got  Joan  Landy  with  child  $ 
but  let  that  matter  be  as  it  may,  afVer  her 
quitting  the  service,  she  went  to  her  father's 
boose  on  the  lands  of  Dunmaine,  and  there  lay- 
to  some  time  before  lady  Altham  was  brought- 
tombed  of  a  soB.^*My  ndy  suspected  lord  Al- 
tbam was  the  fiuher  of  Joan  Landy 's  child, 
from  informations  her  ladyship  received  from 
some  busy  people ;  but  being  afterwards  con- 
Yinoed,  that  Landy  had  a  child  by  her  husband 
M'Cormick,  then  ladv  Altham  sent  the  lessor 
of  the  plaintiff,  her  UKJQFship's  son  and  heir,  to 
be  noraed  to  Lap^ys  ^  though  the  de- 
fendant's counsel  would  endeayour  to  urge  bow 
careless  lady  Altham  was  with  respect  to  her 
child,  from  this  particular »  yet  1  bdieve  Your 
lordships,  and  the  gentlemen  of  the  jury,  have 
it  in  their  notes  wMt  drcumspectiun  was  used 
to  examine  the  milk  of  Fork»jg[s  wife,  and  it 
appearing  unsound  by  the  ojunion  of  one  Dr. 
Brown,  the  lessor  of  the  nbuntiff  was  sent  to 
Landy  to  be  nursed,  she  being  approved  a  fit 
person  lor  that  purpose. 

My  lords,  it  appears  that  all  propor  care  was 
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for  the  reception  of  the  child  ;  and  that  lord 
Altham  caused  a  coach  road  to  be  made  from 
Dunmaine  to  Landy's  house  for  the  conve- 
niency  of  his  lady's  visiting  the  child,  where 
the  cnild  remained  at  nurse  for  about  IS 
months,  until  my  lord  Altham  took  him  home, 
and  took  the  proper  care  of  his  person  and 
education. 

And  now  I  must  mention  that  my  lord  and 
lady  separated  on  aceount  of  an  unfortunate 
suspicion  of  Mr.  Thomas  Palliser,  and  after- 
wards my  lord  became  familiar  with  one  Miss 
Gregory,  who  expected  his  lordship  wouM 
marry  her,  in  case  lady  Altham  bdd  died.  She, 
it  seems,  was  my  client's  bitter  enemy,  because 
she  apprehended  he  was  a  bar  to  her  ambition  ; 
and  having  a  great  ascendant  over  lord  Altham 
she  contrived  to  set  the  boy  adrift  naked  to  the 
world,  when  he  was  scarce  8  years  old,  and 
very  artfully  gave  out  that  the  boy  was  the  son 
of  Joan  Landy.  And  the  boy  being  thus  aban- 
doned, knew  not  what  to  do,  but  wandered 
about  the  streets;  and  the  defendant  after* 
wards  readily  encouraged  the  report  of  his  ille- 
gitimacy, to  serve  bis  iniquitous  designs  of 
usurping  his  title,  and  therefore  transported 
him  to  America  in  hoplbs  he  should  never  more 
be  heard  of. 

My  lords,  we  have  produced  Mrs.  Annesley, 
who  is  married  to  a  near  relation  of  the  de- 
fendant, who  swears  positively -that  it  was 
well  known  in  the  family  that  lady  Altbam  had 
a  son.  If  the  title  of  the  lessor  or  the  plaintiff 
was  a  mere  pretension  (as  contended  for  by  the 
gentlemen  of  the  other  side)  it  is  surprising  that 
the  earl  of  Aoglesea  would  nit  produce  any  one 
person  of  bis  family  in  favour  of  his  side  of  the 
question,  though  he  is  so  well  acquainted  with 
them,  and  might  have  influence  enough  to 
produce  them,  if  they  could  testify  any  thing 
against  the  plaintiff's  right. 

Mr.  Higgison,  my  lords,  says,  it  was  known 
in  Enniscorty  that  lady  Altham  had  a  chiki ; 
«nd  alderman  Barnes  says,  it  was  well  known 
in  Ross ;  yet,  I  say,  none  of  the  faroily'ha* 
been  produced  to  declare  that  it  was  aot 
known. 

The  counsel  on  the  otlier  side  would  endea- 
vour to  lay  a  mighty  stress  on  the  meanneii 
and  poverty  of  some  of  the  plaintiff's  wi|» 
nesses :  but,  my  lords,  how  trivial  this  objectioa 
is,  1  appeal  to  your  lordships  and  the  gentle- 
men or  the  jury.  It  is  impossible  to  keep  wit- 
nesses.alive  ;  and  we  must  prove  our  rwht  bj 
such  witnesses  as  are  living ;  the  plaintiff  came 
to  England  as  early  as  he  could  to  claim  hii 
title. 

Mrs.  Heath  says,  lady  Altham  was  vistteil 
but  seldom,  and  but  by  very  few  neighbours  ia 
that  country ;  indeed  she  says,  Mrs.  Piggel 
visited  her  ladyship ;  and  I  must  own,  in  my 
opinion,  those  that  were  produced  were  not 
suitable  visitors  for  •  lady  of  her  distinction  ; 
there  are  two  women  produced  for  the  de* 
fendant,  who  paid  her  laidysbip  visits,  but  they 
never  visited  her  after  the  separation,  and  I  an 
efiriM.  tlM9«m  aot  penoot  te  be  credited^  H 


1S87]  17  GEOUGE  IL    Trial  m  ^jeetmetd  bdneen  J.  Afmedey,  aq.    [1S88 


least  in  point  of  ?  iitoe,  ooe  of  tbem  hai  been 
^trtngfely  repreteoted  in  court. 

Mrf .  Cole,  my  lords,  is  a  woman  of  unques- 
tionable credit ;  sbe  stys,  lady  Altliam  eame  to 
Ireland  in  1713,  and  it  was  said  sbe  was  witb 
cbild  ID  that  year;  her  ladyship  lodg^ed  first  at 
captain  Briscoe's,  from  thence  sbe  went  to 
Mr.  Vice's,  and  from  Vice's  to  Dunmaine. 
Sbe  swears  lord  Allbam  threw  some  saucers 
near  her  ladyship's  forehead,  which  occasioned 
her  miscarriage.  Lady  Ahham,  by  the  de- 
feudant'8  witnesses,  b  represented  a  haughty 
proud  woman,  which  is  a  strong  reason  to  beliere 
abe  was  then  affrighted,  and  that  such  an  acci- 
dent might  be  attended  with  the  consequences 
which  ^I'ter wards  happened. 

The  waking  of  Mrs.  CNile's  mother  at  night, 
is  a  circumstance  that  must  strike  her  memory 
so  strong,  aa  not  to  be  esHily  forgotten ;  and  ts 
tlie  defendant's  counsel  appealed  to  the  gentle- 
men of  the  jury,  1  likewise  submit  to  them, 
whether  a  ^rl  of  13  vears '»  not  old  enough 
to  enquire  into,  and  know  what  a  miscar- 
riage is. 

As  to  the  second  miscarriage,  at  Vice's  in 
Dubliu,  Catharine  MKJormick  only  said,  that 
there  was  a  suspicion  of  a  second  miscarriage, 
and  that  it  was  so  reported,  but  did  not  say  that 
lady  Altham  miscarried ;  and  this  suspicion 
was  confirmed  by  Mrs.  Heath,  who  owns  that 
there  was  a  quarrel  between  lord  Altham  and 
liis  lady,  that  a  midwife  was  sent  for,  and  that 
lord  AUbam  declared  that  he  would  send  for 
<>ne,  and  that  if  she  was  not  with  cbild,  be 
would  put  her  away.  The  reason  that  Mrs. 
Heath  says  that  iby  lord  ga?e  for  bu  sending 
lor  the  midwife,  appears  to  be  idle,  and  witb- 
<>ut  the  least  shadow  of  truth,  because  rov  lord 
continued  with  my  lady  afterwards,  till  Febru- 
ary 1716 :  so  that  it  is  plain  Mrs.  Heath  must 
have  found  out  this  private  reason  of  her  own. 

And,  my  lords,  the  plaintiff's  counsel  asked 
Mrs.  Cole  and  Mrs.  Briscoe,  what  they  heard 
with  respect  to  lady  Aitbam's  being  with  child  P 
mnd  they  were  prevented  by  the  defendant's 
counsel  from  answering,  as  being  matter  of 
hearsay -evidence;  yet  from  the  objection  it 
ought  to  be  inferred,  and  the  gentlemen  of  the 
jury  must  presume  so,  that  Mrs.  Cole  and  Miss 
Briscoe's  mother  told  them  that  lady  Altham 
was  witb  child. 

My  lords,  as  to  the  freedom  uaed  by  lord 
Altham  with  Mrs.  Bales,  from  what  has  ap- 
peared of  lord  Aitbam's  disposition  e? en  from 
the  defendant's  witnesses,  it  is  not  in  the  least 
improbable ;  for  do  not  all  of  them  mention  the 
intimacy  they  had  with  lord  Altham?  And  pray 
why  ini^ht  he  not  be  as  free  with  Mrs.  Bates, 
by  clapping  her  on  the  shoulder,  as  Mr.  Prime 
TOijeant  mentioned  ? 

BIy  lords,  it  happened,  that  rery  few  neigh- 
bours Tisited  lady  Altham,  when  she  was 
brought  to-bed ;  Mrs.  Butler  was  the  only 
neighbour  who  paid  her  visits,  and  to  whom 
her  ladj'sbip  fied  for  refuge  at  the  time  of  the 
separation  ;  she  was  in  the  room  at  the  time  of 
tht  Urtb,  but  iba  if  dead,--Aiid  told  Altham 
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was  not  visited  by  any  nnople  of  rank,  Ibr  en* 
lonel  Loftns  sajra  be  did  not  visit  him :  so  Ihsi, 
my  lords,  considering  the  distance  of  fane,  nnd 
the  disadvantages  my  client  is  under,  ha  hat 
given  as  convincing  proofii  of  his  title  and  lofi- 
timacy,  as  the  nature  ^  the  case  can  wik 
admit.        ' 

Dennis  Redmonds,  who  wai  a  servant  in  kvi 
Aitbam's  family,  appears  (even  by  Mr.  FaM- 
ser's  confeaaion)  to  have  been  deairnl  not  tn  ginn 
his  eridence,  because  Mr.  Palliser  nndenUMi 
his  testimony  might  greatly  prqjndioe  the  dn» 
fendant. 

My  lordSp  the  defendant's  counsel  haifv 
shewn  a  good  deal  of  ingenuit;jr  in  pusxlin|f 
and  per|)lcxing  the  plaintiff's  evidence,  on  thn 
cross-eziiminaiion ;  yet  the  truth  remains  en- 
tire and  unquestioned,  that  lady  Altham  wn 
brought  to-bed  of  a  son,  and  that  that  son  ia  thn 
If  ssqr  of  the  plaintiff.  And  though  the  phun* 
tiff's  witnesses  might  Tary  about  the  time  of 
the  eclipse,  at  this  length  of  time,  that  cannot 
be  material :  nor  whetner  the  birth  was  befat 
or  afto'  the  eclipse ;  nor  whether  one  servant 
was  in  the  house  before  another  aenrant,  thn 
fact  remains  proved,  the  birth  of  the  lesaor  of 
the  plaintiff  is  ascertained :  nay  the  Tariatkimr 
shew  that  the  evidence  is  not  framed  ;  for  if 
there  was  an  exact  agreement  between  wit- 
nesses, it  would  be  an  argtflnent  they  were  in* 
structed  in  their  story,  which  answers  the  de- 
fendant's objection  in  that  particular.  And 
though  the  defendant  would  endeavour  to  ahew, 
that  maid-senrants  are  not  the  proper  witneswa  * 
for  such  a  birth,  surely,  my  lords,  aa  thb  ease 
ia  circumstanced,  the  servant  maids  who  lived 
in  the  house  are  the  most  likely  persons  to  be 
informed  of  an  affair  of  that  nature. 

My  lords,  Mr.  Higgison  (whom  I  shall  have  * 
occasion  to  mention  farther  hereafter)  is  a  man 
of  an  unexceptionable  character,  and  his  evi« 
dence  for  the  plaintiff  is  strengrtbened  by  andi 
circumstances,  that  plainly  sh^  he  couki  net 
be  mistaken ;  he  provea  particulariy  the  tiose, 
aa  to  her  ladyship's  pregnancy,  and  hia  cbn- 
racter  was  not  attempted  to  be  impeadicd  hf 
the  defendant's  counsel;  for  when  colonel 
Loftus  and  Mr.  Colclough  were  examined  aa  te 
the  character  of  other  vritnesses,  no  qoistioni  ■ 
were  aaked  as  to  the  credit  of  this  gentleman. 

Lord  Mount  Alexander,  my  loida,  saya,  diet 
lord  Altham  had  protested  to  captain  Chwvee 
that  his  wife  was  witb  child. 

Colonel  Piggol  and  akkmnui  Bemca  aweer, 
that  it  waa  repmrted  lady  Ahhaoi  had  a  chiM.  - 
And  when  cotonel  Piggot  would  have  reialed  to  . 
the  Court  what  he  Mard  his  mother  aav  wk^ 
regard  to  her  being  godmother  to  lad^  Afchnm^ 
son,  it  waa  objected  to  by  the  defendant,  ne  " 
hearsay-evidence.   And  aa  to  alderman  Baraee, 
the  jury  are  the  best  judges  whether  he  wee 
out  of  his  senses,  Ibr  every  gentleman  that 
heard  him  must  see  how  aenaibly  he  deiiTenA 
bis  testimony. 

As  to  major  Fitzgerald,  my  lords,  he  might 
fi>rget  the  aeason  of  the  year  when  my  Indj 
wai  bfonghl  tombed  2  andthiiifiiotiuifiiBnf^ 
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k  beiDg  10  kmg  linee:  but  a  birth  to  well 
profcd  cftDDOC  iQ  the  leuH  be  discredited  by  his 
■ot  reoiMDberiog  the  pvticQiar  seasoD. 

Myjiordty  1  come  next  to  answer  why 
Joan  Landy  was  not  ezamioed,  oo  which  the 
gentlemeo  of  the  other  side  ha?e  laid  such 
stress.  We  offered  her  to  the  Hefeodaot's 
Counsel,  but  truly  they  did  not  thiuk  proper  to 
examine  her ;  and  the  reason  of  their  doing  so 
appears  plainly,  because  she  has  been  tampered 
ffilh,  ana  that  might  come  oat  upon  her  exa- 
mination ;  and  though  Rolph  and  somls  others 
of  the  defendant's  witnesses  said,  that  it  was 
well  known  that  Landy  was  with  child  by  lord 
Altham,  the  defendant,  or  others,  and  that  lady 
Altham  knew  it ;  yet  the  circumstances  of  the 
affair  plainly  shew  how  improbable  this  impn- 
tation  is.  Landy  continued  three  months  in 
the  house  of  Dunmaine  after  my  lady  came 
there :  I  believe  it  will  hardly  be  imagined  that 
llidy  Altham  (whe  was  of  a  hauffbtT  spirit) 
would  admit  her  to  life  so  long  in  the  house,  if 
there  had  heea  any  notion  of  her  being  with 
child  by  lord  Altham. 

My  lords,  the  gentlemen  of  the  other  side 
bare  exerted  themselves,  in  endeavouring  to 
shew  the  improbability  of  lady  Altham's  child 
bdng  nursed  abroad.  This  objection  mav  yery 
TCadily  receive  an  answer,  that  the  children  of 
noUe  families  are  very  often  sent  abroad  for 
this  reason,  that  the  luxurious  way  of  living  in 
great  houses,  may  be  of  disservice  to  the 
nurse,  and  consequentljr  hurt  the  child:  so 
that  it  is  judged  sometimes  more  eligible  not 
to  have  the  child  nursed  at  home ;  and  I  have 
been  informed  in  court  by  a  nobleman,  that  the 
present  lord  Ophaly,  the  son  and  heir  of  the 
earl  of  Kildare,  the  first  peer  of  thb  kingdom, 
was  sent  abroad  to  be  nursed,  and  1  apprehend 
that  such  an  instance  is  sufficient  to  obviate 
what  was  offered  by  the  gentlemen  as  to  that 
point. 

'  My  lords,  as  to  the  meanness  of  liindy's 
bovae^  wherein  the  child  was  nursed,  the  three 
wttneases  produced  by  the  defendant  give  dif- 
ferent aeoounts  of  it :  one  says  there  was  no 
doar,  but  a  bush ;  another  says  there  was  a 
door;  ooesaTS  there  was  no  partition  in  the 
cafabia,  the  other  two  witnesses  say  there  was  a 
partitm :  Mr.  Elms  says,  the  partition  was  of 
mtt  siad  stone  wall ;  but  Rolph,  who  pretended 
ta.ka#w  it  better,  hy  his  describing  the  figure 
of  it  on  a  paper,  on  his  examination,  said,  that 
m  hurdle  fixed  lo  'the  mood  to  keep  off  the 
■traw,  served  asm  kind  of  partition :  this  re- 
pngnaney  of  these  witnesses  is  sufficicat  to  do* 
■H^  the  credit  of  all  of  them. 

I  ahallf  my  lords,  proceed  to  make  some  far- 
Ihar  obaervatioos  on  the  evidence  prodjoced  bv 
the  defeiidant,  and  most  remark  to  your  lord- 
afaipa.  tfaiit  if  a  story  was  to  be  made  up  without 
anv  nnindation  in  troth,  as  defendant  pretends, 
heMd  it  more  in  his  power  to  trump  up  a  ficti- 
tioas  story  than  the  plaintiff,  the  defendant 
baring  a  oountry  seat  m  the  county  of  Wex* 
fiNrd,  near  the  puce  of  the  bhth,  wnereas  the 
liVpcaf  the  fUiatiff  waaontcf  tha  kbigdMa 


for  so  nuiy  years,  and  destitute  of  friends,  in- 
terest and  fortune. 

As  to  the  testimony  of  Rolph  and  Heath,  they 
contradict  each  other ;  indeed  it  was  requisite 
they  should  agree  in  something,  and  that  was, 
that  tl^ey  went  out  of  curiosity  to  see  the  child. 
Yet  how  silly  must  that  curiosity  be,  to  see 
whether  it  was  my  lord  Altham's  or  the  dog- 
boy's  cbiki  P  But  the  defendant  being  sensible, 
my  lords,  how  fully  the  lessor  of  the  plaintiff 
had  proved  the  time  of  his  birth,  would  ver/ 
ingeniously  endeavour  to  overturn  it,  by  pre- 
tending the  lady  Altham  was  in  spring  1715» 
at  W^ord  assizes,  when  Mr.  Walsh  and  Mr. 
Masterson  were  tried  there,  for  inlisting  men 
for  the  service  of  the  Pretender;  however  Mr. 
Higgison  has  falsified  all  the  defendant's  wit- 
nesses; and  bis  evidence  it  will  plainly  evinoot 
that  this  story  is  framed  by  the  defendant  to 
serve  particular  purposes,  and  therefore  the 
testimony  of  Mrs.  Giffard,  Mrs.  Heath,  and 
Rolph,  most  fall  to  the  ground. 

Gifikrd  in  her  evidence  names  those,  she 
savs,  that  went  with  lord  and  lady  Altham  ta 
Wexford  assizes. 

Mrs.  Heath  adds  Mrs,  Gifiard's  sister  to  the 
number  of  those  pexsons  that  went.  I  shall 
humbly  submit  to  the  gentlemen  of  the  jury  ,jf 
Mr.  Colclough  does  not  plainly  disprove  Mrs. 
Gifiard.  She  swore,  that  lady  Altham  sat  by 
Mr.  Colclough  the  greatest  part  of  Masterson^ 
trial ;  Mr.  Cddoogh  positively  swears,  that  no 
lady  sat  by  biro,  and  ^ives  a  very  good  reason 
for  his  being  positive  in  this  circumstance,  to 
wit,  that  he  was  so  engaged  in  feeing  justice 
done  to  Mr.  Masterson,  who  ^as  his  relation, 
then  on  trial  for  his  life,  that  he  would  not  sit 
by  the  best  lady  in  the  land.  He  also  says, 
that  he  knew  lady  Altham  very  well,  and  did 
not  see  her  in  court;  and,  my  lords,  if  my  lady 
Altham  had  been  in  the  court-house,  number* 
of  persons  must  have  known  it. 

Mr.  Kerr,  my  lords,  a  witness  for  the  de- 
fendant, proves  the  day  the  assizes  began,  and 
tsfll  your  lordships,  he  saw  no  ladies  there. 
Mr.  Masterson's  trial  was  on  Monday  the  18tb 
of  April  171^,  yet  Mr.  Higgison  swears,  that 
on  Tuesday  morning  the  19tn  of  April  the  same 
year,  he  saw  lady  Altham  at  Dunmaine  bi^ 
with  child. 

Turner,  my  tords,  swears  rov  lord  Altham 
went  to  the  assizes,  but  that  lady  Altham  was 
not  there ;  for  that  her  ladyship  was  at  home 
at  Dunmaine  hotise. 

Rolph,  who  is  exsmined  for  the  defendant, 
in  order  to  prove  lady  Altham  at  the  assizes, 
says,  he  attended  lord  Altham  there,  Tet  did 
not  know  in  what  part  of  the  town  he  lodgedi 
which  shews  strongly  he  was  not  there. 

My  lords,  the  defendant  has  produced  Mr. 
Palliser  the  elder,  Mr.  Aaron  Lambert,  and  his 
wife,  and  Mr.  Elms,  as  to  the  reputation  of  the 
neurhbourhood  of  Dunmaine,  that  lady  Altham 
bad  not  a  child,  and  they  say,  they  visiiel  lady 
Altham  once  a  fortnight,  and  that  her  ladyship 
could  not  be  bronght  to  bed  without  their  know- 
Mgey&G.   Sm  the  gentlemeo  of  the  jaffjwU 
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it  only  amounts  to  this,  tliat  Itdy  Allham  did 
n«fer  mention  any  thing  of  her  son  to  bim. 
This  may  be  easily  accounted  for,  because  kunT 
AUItam  forbid  the  child  to  be  brought  to  hit 
mother :  lady  Altham's  condition  at  that  time 
is  well  known ;  she  was  confined  to  her  cham- 
ber, and  could  receive  no  intelligence  hut  from 
Mrs.  Heath. 

Lady  Ahham  left  this  kingdom  in  September 
1794,  and  it  has  been  urov^  by  Herd,  one  of 
defendant's  witnesses,  that  the  child  was  in  the 
care  of  lord  Altham  the  Ausoit  preceding  that 
September,  so  there  was  only  a  month  between 
the  father's  deserting  him  and  her  ladyship's 
going  out  of  the  kingdom  ;  therefore  it  is  not 
extraordinary  that  she  did  not  hear  of  her 
child's  mbfortunes. — But  it  is  undeniable  that 
thejplaintiff  was  taken  care  of  and  educated 
as  the  son  of  a  nobleman,  and  likewise  acknow* 
lodged  by  lord  Altham  as  his  son  and  heir.  Mr. 
Misset,  a  gentleman  of  an  undoubted  charactert 
profes,  that  the  late  lord  Altham  mentioned  l» 
iiiro  at  Kinnay,  that  that  boy  (meaning  Mr. 
Annesley)  would  6e  earl  of  Anglesea.  Mr. 
Charles  Bym  swears,  that  lord  Altham  treated 
him  at  Carrickduffas  Jiis  son  a^d  heir,  and  ae- 
knowletlged  him  as  such :  and  this  witness  de- 
clares, that  he  iiould  have  resented  the  plain-* 
tiflTs  being  brought  to  his  house  if  he  waa 
thouglit  the  natural  son  of  lord  Altham.  Mr. 
James  Careiiagh  acknowledged  likewise,  that 
he  was  treated  at  Carrickdu^as  lord  Altbam's 
lawful  non  ;  and  1  believe  the  defendant  will 
not  contest  the  veracity  and  character  of  those 
g<*iitlcmen. 

My  lords,  I  must  beg  leave  to  take  some  no^ 
tice  to  >our  lordships  of  the  circumstances  of 
lady  Ahham  in  London,  to  obviate  vihat  the 
gentlemen  say  as  to  that  point,  and  to  account 
for  her  ladyship's  not  endeavouring  to  assert 
tbe  plaintiff's  title.  It  was  proved  by  Mrs. 
Heath  that  lady  Altham  had  100/.  a  year  to 
live  on  till  the  death  of  lord  Altham  ;  hot  if 
she  happened  to  survive  him,  then  she  was  to 
have  nothing :  therefore  af\er  his  death  her 
ladyship  was  8up|iorted  by  the  bounty  of  the 
duke  and  duchess  of  Buckingham :  and  consi- 
dering her  condition  and  the  distance  of  king- 
doms, she  was  incapable  n(  asserting  the  plain- 
tiff's right.  Besides,  the  rnflrmities  and  sick- 
ness she  laboured  under  might  affect  her  me- 
mory ;  and  it  may  be  presumed  strongly',  tba| 
she  imagined  he  was  dead. 

My  lords,  by  the  limitation  of  the  settlement 
under  the  will  of  1701,  lord  Altham  had  but  m 
tenancy  for  life:  the  first  will  limited  the  estate 
to  Itichan!  lord  Altham  for  life,  remainder  to 
his  issue  in  tail.  It  was  undoubtedly  for  the 
lienefit  of  lord  Altham,  in  point  of  raising  money 
by  sale  of  reversion,  to  nave  deserted  :iis  son» 
for  he  was  then  under  age  and  could  not  join  ; 
besides,  if  he  was  dead,  or  put  out  of  the  way, 
the  estate  must  of  course  come  to  the  defen- 
dant ;  so  that  by  the  defendant's  joining  with 
his  brother,  the  late  lor<l  Altham,  they  could  the 
easier  raise  money  by  selling  such  jiart  of  the 
estate  as  tbvy  tbougfit  proper,— -MareOTori  mj 
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please  to  ceniider,  that  they  all  agree  in  a  same- 
ness of  expression  in  their  examination,  and 
knew  nothing  at  all  in  their  cross-examination, 
which  must  he  attended  with  some  suspicion. 
As  to  the  credit  to  be  given  to  those  witnesses, 
1  must  beff  leave  to  take  notice,  that  Mr.  Palli- 
ser  the  elder  seems  to  have  lost  all  his  memory 
in  this  affair  ;  for  on  his  cross-examination,  be 
did  not  know  when  he  was  in  the  barony  of 
Forth,  or  when  he  lived  in  the  Great  Island. 
Air.  Lambert  happens  to  have  the  same  misfor- 
tune, he  even  forgot  the  time  he  waa  married, 
and  snme  other  circumstances.  As  to  Mrs. 
Lambert,  it  is  sufficient  to  name  her. 

Mr.  Palliser  the  younger,  happens  to  be  a 
very  extraordinary  witness ;  he  says,  that  a 
very  few  days  before  the  separation,  lord  Al- 
tham had  told  him  his  intentions  of  parting 
from  his  wife,  because  he  had  no  children  by 
her,  in  order  to  obli(;c  lord  Anglesea. 

It  is  very  unlikely,  my  lonis,  that  if  lord 
Altham  was  so  determined,  he  would  have 
imparted  his  resolutions  to  liini ;  and  Mr.  Pal« 
liser  said,  he  bHieved  that  lord  Altham  did  not 
intend  to  kill  him,  he  was  so  conscious  of  his 
innocence;  and  after  he  oivned,  that  passes 
were  directed  by  lord  Altham  at  his  body,  and 
that  Anthony  Divyer  took  the  sword  out  of  his 
lordship's  hand. 

It  has  appeared,  my  lords,  that  a  coach 
road  was  made  (as  1  already  intimated)  to 
I^udy's,  where  the  child  was  nursed.  1  sub- 
mit to  your  lordships,  and  the  gentlemen  of 
tbe  jury,  how  the  defenJant's  witn'*sses  con- 
tradict each  other  in  attempting  to  disprove 
this.  Uolph  said,  there  was  no  road  made, 
films  said  the  same,  but  with  difficulty  it  was 
extorted  from  Elms,  that  there  was  a  road 
made ;  for  that  there  was  a  slough  thrown  up 
at  each  side  to  make  it  passable,  which  was  a 
abort  way,  as  he  pretended,  for  my  lonl  to  go  a 
hunting.  Roiph  says,  there  was  a  coach -road 
made  on  purpose  to  go  to  the  church,  and  to 
the  mill,  and  to  Mr.  Palliser's  and  Alra.  (^ 
fard's  houses,  and  that  Mrs.  Giffard  usually 
came  that  way,  and  not  round  by  the  bridge ; 
yet  Mrs.  Giffard  said,  she  knew  no  other  road 
from  her  house  to  Punniuine,  than  the  road 
ever  the  bridge.  As  these  evidences  arc  in- 
consistent, the  defendant  entirely  fails  in  his 
defence. 

My  lords,  tlie  defendant's  counsel  insisted, 
that  the  child  was  token  no  notice  of  by  lady 
Altham  ;  but  Lutwich  swe.trs,  that  he  i«aw  the 
chiki  with  her  ladyship  at  one  Wrii^lit's  in  Ross, 
where  her  ladyship  went  to  lodge  after  she  left 
Mrs.  Butler*s.  He  further  proves,  how  the 
cbihl  was  taken  away  by  stealth.  Margaret 
Hodges  says,  that  lady  Aliliam  mention^  her 
child  to  her  at  alderman  King's  in  Dublin  ; 
end  Mrs,  Heath  thus  far  agreeing  with  Mrs. 
Hodges,  that  lodgings  were  taken  on  the  Quay 
for  lady  Altham  beibre  her  ladyship  went  to 
lodge  at  Mr.  King's,  and  that  a  pistole  was 

S'ven  in  earnest  and  returned,  confirms  strongly 
e  testimony  of  Mrs.  Hodp^es. 
My  kirds,  as  to  aldanuau  King's  testmony, 
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.lord*,  Miss  Gregory  had  fucli  an  anceodant 
over  lord  Altham,  that  she  could  lead  him  as 
.abe  thought  proper  (as  I  remarked  hcfore),  and 
she  had  an  interest  in  prevailing  on  his  lord  • 
■hip  to  disown  his  son,  as  she  assumed  the  title 
of  lady  Altbam,  and  expect^-d  if  she  had  chil- 
dren that  they  mig:ht  succeed  to  the  estate: 
and  thus  to  gratify  an  imperious  mistress,  that 
unfortunate  noblemau  was  induced  to  abandon 
his  son. 

My  lords,  the  transportation  being  an  act  of 
the  d^endant's,  speaks  stronger  than  tvords ; 
because  it  must  establish  a  prelum plion  of  the 
plaintiflPs  rij^ht;  and  no  later  than  last  Satur- 
fiay,  we  find  by  the  evidence  of.  Mr.  Stone,  at- 
tempts have  been  made  to  disprove  Purcell's 
testioiony,  which  attempts  have  been  rendered 
jUiortive,  and  serve  only  to  confirm  the  truth  of 
what  he  swore. 

The  names  of  Annesley  and  Hennesley  are 
different  from  each  other,  and  suppose  distinct 
persons ;  and  Hennesley  not  being  mentioned 
JD  Stephenson's  book  is  no  reason  that  Annesley 
and  Hennesley  must  be  tl^  same  person,  because 
Ueonesley  appears  hv  the  Tholsell  books  to 
ha?e  been  imlentured  Wore  the  2jth  of  March 
1728;  and  Mr.  Tigh  swear*:,  31  r.  Annesley  did 
not  loave.hii  house  till  April  1723;  and  this 
mutt  be  a  strong  presumption  that  Annesley 
.was  not  the  Hennesley  who  was  indentured. 
Sesides,  the  ship  did  not  snil  till  the  SOth  of 
April  1728  (a?  appeared  j>y  Stephenson's  books) 
and  Stephenson's  list  was  taken  just  before  the 
sailing,  aiMl  several  that  were  indentured  aAer- 
wards  ran  away ;  it  appearing  that  above  100 
.were  indentured,  and  only  80  piTsons  were  in 
Stephenson's  list. 

As.  to  the  ioiprudenoe  of  committing  an  evil 
action  in  the  open  day,  we  have  too  many  in  • 
stances  thereof  from  the  misconduct  of  several 
persons. 

My  lords,  if  the  lessor  of  the  plaintiff  had 
■been  indentured  at  the  Tholsoll,  Mr.  Gune  the 
town- clerk  must  have  known  him,  as  he  was 
acquainted  with  his  father ;  and  it  has  appeared 
in  proof,  that  very  strict  enquiry  is  made  at  the 
Thulaell-office  from  those  that  go  to  the  plan- 
tations, wheiiier  they  indentured  voluntarily  or 
not ;  from  hence  it  tbllows,  that  the  lessor  of 
the  plaintifl'  was  secretly  kidnapped  and  trans- 
ported to  America. 

Mr.  Cifiard's  testimony  stands  uoimpeached. 
,Thc  defendant  confessed  to  tiim  the  just  title  of 
the  lessor  of  the  plaintiff,  and  ttiat  he  was  hiii 
brother's  sou;  and  though  he  migUt  be  sup- 
posed in  a  passion  when  he  expressed  those 
words,  it  cannot  be  presumed  he  uo'ild  mak'e 
declarations  of  surrendering  to  Mr.  Annesley 
\i^  right,  unless  he  was  conscious;  that  .Mr.  An- 
nesley was  lawfully  cnlilled  thcn^to. 

As  to  Joan  Laflao,  my  lords,  uotliiiig  hut 
the  force  of  truth  could  make  her  us  ronsistent 
•as  she  was.  She  has  been  exduiined  a  bcn.nd 
time  at  the  distance  of  three  days,  and  re-vxa- 
mined  over  and  over  av^ain  the  third  and  fourtli 
time,  and  never  varied  in  her  tc'stimony. 

My  lords,  this  being  a  cause  of  the  greatest 
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importance,  and  as  all  the  acts  of  the  defendant 
induce  the  strongest  belief  of  the  indubitable 
right  of  the  lessor  of  the  plaintiff,  and  must 
consequently  support  his  proofs  and  weaken 
those  of  the  defendant,  I  humbly  hope  the 
gentkimen  of  the  jury  will  consider  it  well, 
and  give  a  verdict  agreeable  to  justice,  whicli 
I  doubt  not  will  be  for  my  client  the  lessor  cf 
the  phuQtiff. 

Mr.  Serjeant  Ttsdall,  of  counsel  for  the 
lessor  of  the  plaintiff: 

My  lords,  and  you  gentlemen  of  the  jury, 
I  am  connscl  of  the  same  side  with  Mr.  Ser- 
jeant Marshall.  This  is  certainly  a  cause  of 
the  greatest  consequence,  and  1  am  sure  from 
your  wise  considerations,  it  will  receive  its  due 
deterroinatioo. 

I  shall  Grst  think  necessary  to  observe,  that 
from  the  circumstances  of  the  plaintiff's  case, 
and  the  death  of  parties,  it  was  natural  for  some 
of  tlie  witnesses,  in  the  space  of  so  many  years, 
to  forget  sonte  things  with  respect  to  time  and 

Klace ;  variations  of  this  kind  must  necessarily 
appen  in  a  course  of  evidence  after  so  long  a 
time  ;  but  the  principal  fact  remains  true. 

The  matter  m  dispute,  my  lords,  is  attended 
with  a  very  particular  misfortune  on  the  side  of 
the  plaintiff.  Mr.  Annesley 's  father,  the  late  lord 
Alfham,  hail  no  relations  in  the  county  where 
the  lessor  of  the  plainti^*  was  born  ;  nor  had 
his  motlier  any  relations  in  this  kingdom, 
which  in  a  great  measure  accounts  for  that 
circumstance,  that  there  are  not  people  pf  rank, 
or  relations  in  the  family  to  prove  his  legi- 
timacy. 

My  lords,  the  defendant  is  a  peer  of  this 
kingdom,  and  of  England,  and  is  ui  possession 
of  a  great  estate  near  the  place  of  the  plaintiff's 
birth;  and  as  most  of  the  inhabitants  are 
tenants  and  acquaintance  of  the  defendant,  and 
under  his  influence,  the^  might  not  be  so 
easily  prevailed  upou  to  give  evidence  here. 

It  has  been  proved,  that  the  plaintiff  was 
transported  out  of  this  kingdom  to  America, 
in  an  illegal  anil  iniquitous  manner,  when  he 
was  about  14  years  old,  and  having  not  re- 
turned till  lately,  he  must  be  ignorant  what 
witnesses  were  living  to  prove  his  birth,  till  he 
made  a  diligent  enquirv  ;  he  must  be  obliged 
to  the  friendship  of  tfiose  who  volunuriij 
offered  themselves;  and  now  he  does  all  he 
can,  by  offering  them  here  in  court  as  evi- 
dences. 

My  lords,  it  has  not  been  attempted  to  bo 
proved  by  any  of  tlie  defendant's  etideuces 
(except  lioljih)  that  any  improper  application 
has  been  made  on  the  plaintiff's  side  for  evi- 
dence; but  the  account  liolph  gives  is  very 
inconsistent.  Is  it  probable,  my  lords,  that 
I^Ir.  Mackerchcr,  at  the  first  siglit,  would  offer 
Ro!|>h  a  lieutenancy  in  presence  of  two  other 
peisons,  and  thereby  put  it  in  the  power  of 
Kulph  to  have  ruinedthe  cause  of  the  plainlilf  f 
or  that  when  Itolpii  refuxed^it,  as  he  says,  that 
he  would  have  gone  to  him  a  second  time,  to 
a<>k  him  any  questions  in  relation  to  what  he 
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first  proposed  to  him,  when  four  other  penons 
who  were  stnofera  were  present?  No,  mv 
ords,  no  rational  roan  could  be  guilty  of  sudb 
a  piece  of  misconduct.  If  any  offers  were  to 
he  made,  they  mutt  be  made  to  people  in  a 
lower  condition  than  Rolph  appears  to  be, 
from  bis  own  declaration,  who  would  be  ready 
if  they  met  such  encouragement,  to  appear  here 
and  g\ye  their  testimony. 

Though  Mrs.  Heath  mentions  bow  she  has 
been  applied  to,  yet  she  is  silent  as  to  any 
undue  means ;  so  that  in  fine,  Rolph  was  ilie 
only  person  pretended  to  be  tampered  with, 
which  shews,  that  this  part  of  his  testimony  is 
▼ery  incredible. 

The  producing  Mrs.  Blake,  mv  lords,  is  a 
great  argument  of  the  plaintiff's  ainoerity, 
and  that  be  intended  to  gi? a  e? ideoce  of  every 
thing  that  could  gife  the  court  and  jury  some 
light  of  the  matter  now  in  controversy. 

I  shall  now,  my  lords,  endeavour  to  speak 
to  the  e?  idences  on  both  sides,  and  hope  to  be 
able  to  shew,  that  the  plaintiff  has  very  clearly 

£  roved  his  title.  Eleanor  Murphy,  and  Mary 
lovle,  agree  ss  to  a  positive  proof  of  the  birth 
and  christeninff  ;  the  little  variations  of  time 
are  of  no  bignmcancy  ;  they  Ukewise  prove, 
that  Redmonds  was  sent  fiir  a  midwife ;  and 
Redmonds  proves,  that  he  went  for  one  to 
Roes ;  and  rurther  says,  that  be  was  spoken  to 
by  cotonel  Palliser,  in  order  to  prevent  giving 
lus  testimony ;  and  the  cok>nel  owns,  he  bad 
some  discourse  with  him  to  this  purpose, 
previous  to  his  examination. 

Brown  says,  there  were  bonfires  and  re- 
joicings for  the  birth  of  the  child ;  and  Scot 
swore  tl^at  he  was  sent  several  times  with 
messages  from  Mrs.  Piggot,  to  enouire  about 
the  cbild*8  health,  and  that  it  was  the  reputa- 
tion of  the  country,  that  lady  Altham  had  a 
child,  which  strengthens  the  testimony  of 
Murphy  and  Doyle. 

Aly  lords,  there  can  be  no  manner  of 
doubt,  but  that  there  was  a  coach-road  made, 
as  proved  bv  the  plaintiff,  for  the  conveniency 
of  lady  Altham 's  going  to  Laody's  house, 
where  the  child  was  nursed.  Elms  at  first 
denied  the  road  was  made,  and  afWwards 
own*d  it,  as  Mr.  Serjeant  Marshall  has  fully 
observed:  But  I  must  remark  to  your  lord- 
ships, that  Rolph  says,  a  coach-road  was 
made  before  the  nurse's  cabbin  was  built ;  and 
that  the  cabliin  was  built  a  year  before  my  lady 
came  to  Duimiaine ;  and  be  further  says,  that 
the  road  was  made  on  purpose  for  visiting  Mrs. 
Giffard.  Surely,  my  lords,  this  must  be  false, 
in  regard  lady  Altham  was  not  in  the  country 
fur  a  long  time  aAer  the  road  was  made,  ac- 
cording to  Rolph 's  account,  and  there  was  no 
occasion  to  visit  Mrs.  Giffard  before  her  lady- 
ship came  Co  Dunmaine,  and  consequently,  it 
could  not  be  made  fi>r  the  conveoiencv  of 
visiting  Mrs.  Giffard.  Besides,  Mra.  GFffard 
says,  she  always  came  over  the  "bridge,  in 
contradiction  to  all  the  otliir  witnesses ;  there- 
fore  it  must  be  supposed,  that  the  road  was 
made  on  purpose  to  visit  the  chUd ;  and  the 


great  endeavours  used  by  the  defendant  to 
overturn  the  plaintiff's  witnesses  in  this  parti* 
cular,  shew  bis  apprehension  of  the  cooae* 
quences  of  this  drcumslance. 

My  lords,  the  defendant  endeavonn  to  laj 
great  stress  on  the  meanness  of  the  dresn 
and  appearance  of  some  of  the  plaintiff's 
witnesses ;  but  this  can't  be  an  argurocot 
against  the  plaintiff's  cause,  because  he  must 
make  use  of  what  proofs  the  nature  of  tbs 
thing  will  admit,  and  of  siicb  witnesses  as 
are  living,  that  could  give  an  account  of  his 
birth  :  and  such  are  those  who  happened  to  bs 
servants  that  time  in  the  boose ;  and  the  littls 
variation  of  the  circumstance  of  time  and 
place,  ought  to  have  no  wei|^t.  And  as  to 
Redmonds,  however  contemptible  bis  appear- 
ance may  be,  he  was  a  person  fit  enoiigh  fiir 
the  errand  to  the  midwife. 

My  lords,  I  shall  next  proceed  to  our  wit« 
nessea,  who  prove  huly  Altham's  pregnancy 
and  miscarriage.  Mrs.  Cole  gives  a  verv  cre- 
dible accoimt  of  the  miscarriage ;  and  though 
the  counsel  on  the  other  side,  have  laboured 
very  hard  to  shew  that  a  child  of  her  age  couU 
not  be  curioua  enough  to  enquire  into  a  thiiur 
of  this  nature,  yet  the  contrary  may  very  w«l 
be  supposed,  as  she  probably  never  saw  anj 
such  tning  before ;  and  therefore  it  was  very 
natural  it  might  make  an  impression  on  bar 
mind.  A  person  of  an  advanced  age  might 
very  well  be  imagined  not  to  have  a  curioauy 
on  such  an  occasion,  as  perhaps  havmg  aess 
a  thing  of  that  nature  before.  Could  this 
circumstance  of  Mn.  Cole's  testimony  b« 
intended  for  any  particular  purpose  P  No,  my 
lords,  it  could  not ;  because  she  could  never 
dream,  nor  was  prophetic  enough  to  knoiff 
that  she  should  ever  be  called  upon  here  to  giv« 
her  evidence ;  and  though  she  and  Mrs.  Heath 
differ  in  their  testimony  about  lady  Altham's 
going  to  Vice's,  this  can  be  of  no  great  con- 
aequencc;  and  I  appeal  to  yoiu*  lonbbips,  and 
the  jury,  fit>m  the  rational  distinct  manner  Mrs. 
Cole  gave  her  evidence,  whether  ^he  or  Mrs. 
Heath  deserve  greater  credit  ? 

Alice  Bates,  my  lords,  swears  to  lad^  Al- 
tham's pregnancy  and  miscarriage  at  Tice'i  ; 
and  as  to  the  objection  of  the  freedom  osed  by 
lord  Altham  with  her,  (as  she  related  in  her 
testimony)  we  see  that  gentlemen  and  ladies 
very  frequently  admit  their  servant  maids  to 
make  free  with  them,  and  particularly  on  mdi 
occasions. 

My  lords,  Mr.  Turner  swears,  he  went  Is 
Duumaine  immediately  after  his  marriage, 
and  as  this  gentleman  resided  so  long  in  Vm 
family,  he  could  not  mistake,  as  to  time  or 
fact.  He  savs,  lady  Altham  was  then  preg- 
nant ;  and  Mr.  lliffgiion  s^iears,  he  saw  lady 
Altham  with  child;  he  it  an  uoimpeached 
witness,  and  by  the  circumstances  he  observed 
in  bis  testimony,  that  be  was  bound  for  lord 
Altham  for  the  sum  of  SO/. ;  and  furthcTp 
that  he  was  receiver  for  his  lordship  for  part  of 
his  estate ;  we  have  the  strongest  reaaon  to  be 
convinced  of  tlie  truth  of  his  testimony. 
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MV  lordt,  f  sball  now  consider  the  negative 
nroora  of  lady  Ahhani's  pre^^nancy  ;  and  first, 
J  shall  begin  with  some  of  the  servanta  of  the 
house,  nrodoced  by  the  defendant  for  this 
point.  Owen  Carenagh  owns,  that  he  was 
absent  for  some  time  from  Dunmaine,  and 
that  he  left  the  service  for  some  time,  and 
returned  thither  again ;  therefore  as  he  did 
not  continue  constantly  in  the  house,  there 
eonid  be  no  certainty  in  hia  evidence ;  because 
kdy  Altham  might  be  brought  to  bed  when  he 
was  abseot,  whether  he  was  in  the  service  or 

BOt. 

'  'Rolph,  by  all  the  plaintiff's  witnesses  is  said 
to  leave  lora  Altham's  service  before  the  birth 
6f  the  child  ;  and  as  his  testimony  with  respect 
to  the  coach -road  appears  to  be  false,  his  wnole 
cndenoe  ought  to  be  discredited. 

Autfaon V  Dwyer,  my  lords,  contradicts  all 
the  defendant's  witnesses ;  for  he  says.,  there 
was  no  child  at  the  house  of  Dunmaine  after 
the  separation,  therefore  he  ought  not  to  be  be- 
lieved. 

My  lords,  your  lordships,  and  the  gentlemen 
•T  the  jury  will  please  to  consider,  that  the 
wrooft  oo  the.  plamtiff's  side  are  positive  evi- 
dence, Murphy,  Doyle,  Macormick,  Lafian, 
an4  Redmonds,  who  were  servants  in  the 
house.     Mrs.  Cole,  and  Mrs.  Briscoe,  Alice 

a  tea,  miyor' Fitzgerald,  Mr.  Turner,  aihd  Mr. 
^[gnon,  Scot,  and  Brooks,  these  are  all  en- 
tiray  opposite,  with  respect  to  the  pregnancy 
Mid  miscarriage,  to  the  other  servants  (the  de* 
ftadaDt's  witoeases)  Heath,  Dwyer,  Rolph, 
Neife,  and  Cavenagh ;  but  as  the  evidence  in 
behalf  of  the  plaintiff  is  positive,  it  must  be  con- 
ridered  in  a  atirouger  light,  and  outweigh  the 
delendanfa  evidence,  as  to  the  pregnancy  and 
birth ;  ther^ore  the  superstructure  which  the 
defendant  builds  on  such  a  foundation,  must 
consequently  fall. 

My  lords,  I  shall  now  take  notice  of  those 
witnesses  on  the  part  of  the  defendant,  who 

Sr,  that  it. was  not  reputed  in  the  country  that 
y  Altham  had  a  child.  The  first  person, 
my  lords,  examined  to  thb  point  was  colonel 
Loflus ;  but  this  gentleman's  testimony  is  no 
more  than  that  he  lived  about  seven  or  eight 
miles  from  Dunmainei  and  had  no  acquaint- 
nce  with  lord  or  lady  Altham,  and  knew  no- 
thing of  the  matter  in  question  ;  so  that  it  ia 
plain,  the  intention  of  producing  him  was  only 
to  give  a  sort  of  dignity  to  the  cause. 

Colonel  Palliser,  my  lords,  is  the  next  evi- 
dence for  the  defendant  in  this  respect:  he 
aayS|  he  never  was  absent  from  Dunmaine  above 
a  week  together,  and  afterwards  owns,  he  was 
absent  above  a  month  at  one  time ;  I  fear  he  is 
too  ready  and  forward  a  witness.  In  one  par- 
ticular he  seemed  au  agent  in  the  cause,  by  de- 
0irin2  Redmonds  not  to  appear,  on  pretence 
that  his  evidence  could  aignify  nothing ;  and 
as  he  has  shewn  a  good  deal  of  inclination 
berein  in  favour  of  tm  defendant,  1  can't  help 
faying,  it  throi^  some  suspicion  on  his  evi- 
dence. 

Mr.  Pdliicr  the  yonogerj  my  lords,  said  he 


believed  his  father  visited  at  Dunmaine,  but 
that  he  did  not  see  lady  Altham  often  at  his  fa- 
ther's house.  He  seems  to  have  too  much  ip- 
timacv  in  that  family  from  his  own  account ; 
he  tells  you,  that  lord  Altham  mentioned  to  him 
his  intention  of  turning  away  his  lady,  yet  till 
that  time  his  lordship  never  spoke  to  him  of  his 
family  affairs.  Thb  really  appears  very  strange 
and  improbable;  and  if  one  fact  is  not  true,  it 
must  discredit  all  the  rest  of  his  testimoiiy. 

My  lords,  he  is  contradicted  by  Joan  Laffan, 
who  swears,  that  he  had  lord  Aitham's  cap  on 
that  morning  of  the  separation ;  he  said,  that 
he  had  his  bat  and  wig  on ;  but  when  they 
were  both  on  the  table  here  together,  he  couM 
not  recollect  he  had  a  cap  on,  or  if  he  changed 
hjs  hat  and  wig  for  a  cap.  It  is  somewhat 
strange  that  Mr.  P^liser  should  forget  the  most 
material  paasage  of  hb  life ;  for  from  the  cir- 
cumstances of  mat  afiab,  and  the  treatment  be 
met  with,  he  must  remember  the  particulars  ef 
that  affair  to  his  last  day.  The  very  particular 
breakfaat  he  had,  Joan  Laffan  remembered 
when  she  waa  called  upon ;  and  he  acknow- 
ledged, as  she  said,  that  it  was  some  mulled 
wine ;  so  that  in  the  minutest  circumstance  aho 
was  found  consistent.  Your  lordships  wiU 
please  to  consider,  what  powerful  influence  re- 
sentment baa  on  the  nunds  of  men,  it  is  not 
easily  removed ;  and  aometimes  a  etrong  re- 
sentment against  the  father  is  continued  to  the 
son.  How  much  Mr.  PalUser  has  been  in- 
censed against  lord  Altham,  has  plainly  ap« 
peered. 

Mr.  Aaron  liimbert,  my  lords,  gives  a  very 
loose  kind  of  testimony,  and  when  a  character 
waa  required  of  colonel  Loftus,  with  respect  to 
Mrs.  Lambert,  your  lordsbipa  have  seen  how 
cautious  he  was  of  encouraging  any  credit  to 
be  given  to  her  oath. 

Ail  to  Mrs.  Giffard,  she  pretends  to  remem- 
ber every  thing  that  happened  rdative  to  the 
assizes  at  Wexford,  yet  she  forgot  her  sister, 
who  went  in  company  with  her  and  lady  Al- 
tham thither,  as  m  evident  from  Mrs.  Heath's 
testimony.  And  as  to  the  ctrcumstance  ef  the 
assizes,  the  testimony  of  BIr.  Colclough,  Mr. 
Turner,  and  Mr.  Higgison,  for  the  plaintiff, 
are  diametrically  opposite  to  the  testimony  of 
Mrs.  Giffard,  £[olph,  and  Heath  for  the  de- 
fendant 

Rolph,  ray  lords,  I  must  remark,  was  never 
at  lord  Altham'a  lodginga ;  and  Mrs«  Heath 
adds  a  new  person  to  ttie  company :  I  must 
submit  to  the  gentlemen  of  the  jury,  whether 
the  plaintiff's  or  the  defendant'e  witnesses  are 
most  consistent,  and  which  of  them  give  the 
most  probable  evidence. 

The  next  thing  I  shall  trouble  your  lordsbipa 
with,  b  to  make  some  remarks  on  soine  decla- 
rations, made  by  the  late  lord  Altham,.  that  he 
had  no  legitimate  issue ;  whereon  the  gentle- 
men of  the  other  side  strongly  relied. 

Colonel  Herman  was  pnMuced  as  a  witness 
for  the  defendant  to  thb  purpose ;  but  truly  he 
could  not  tell  whether  the  conversation  he  had 
with  lord  Altham  was  before  or  after  the  death 
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of  queen  Anne;  tbcirfore  he  is  not  certain  in 
bis  evidence  bcrein,  and  could  not  fix  any  par- 
ticnlar  time. 

Father  Doimes,  another  of  the  defendant's 
eridence,  could  not  likcvriae  fix  any  particular 
time  in  his  testimony. 

Culonel  Wall,  my  lords,  says,  that  it  was  in 
1735  lord  Althara  wished  he  had  a  lawful  son  ; 
and  Mr.  Wall  said,  that  it  was  the  interest  of 
my  lord  to  have  a  son,  on  the  opinion  of  the 
wills  and  codicils ;  whereat  the  point  of  law  is 
quite  contrary. 

Colonel  Becket's  testimony,  my  lords,  is 
manifestly  inconsistent :  he  says,  he  dined  with 
lord  Altham  in  thesumif  eivb<iafle  at  Mr.  Vice's, 
and  that  it  was  not  above  a  year  IVom  the  time 
his  lordship  lod^  at  Mr.  Vice's  till  he  came 
to  live  at  Inchicore.  Now,  my  lords,  it  is  evi- 
dent in  proof,  that  Mr.  Beckett  most  have  mis- 
taken  himself  for  several  years,  for  that  my  lord 
lived  in  Dunmaine,  Kinnay,  CarrickdufT,  in 
Dublin,  and  other  places  fbr  a  ^ood  many 
years  before  lie  went  to  live  at  Inchicore. 

As  to  Mr.  Medlicotr,  it  is  very  odd  that  lord 
Altham  shonid  make  the  declaration  which  he 
mentions,  That  as  he  had  no  son  of  his  own, 
be  did  not  care  if  the  estate  went  to  the  devil. 
However  this  decbration  may  be  made  consis- 
tent, with  some  little  variation,  by  only  substi- 
tutin^f  the  word  if  instead  of  at,  which  would 
make  it,  <  If  he  liad  no  son  of  his  own,'  then  it 
would  be  an  hynotfactical  ex(>resston,  and  pro- 
babljr  Mr.  Mcdlicott  ini<;^ht  have  for^t  the 
identical  words  in  6k»  long  a  time.  These  last 
witnesses  were  all  that  were  examined  -  by  the 
defendant  as  to  the  point  of  the  drclai-ations. 

Now,  my  lords,  1  shall  beg  leave  to  mention 
what  the  witnesses  in  behalf  of  the  lessor  of  the 
plaintiff  swear  as  to  this  point.  Culonel  Pigott 
Bays,  it  was  generally  reported  that  lady  Al- 
tham was  broufifht  to  bed  of  a  son  about  28 
years  ago,  and  from  his  intimacy  with  that  fa- 
mily he  could  not  be  mistaken. 

Alderman  Barnes,  my  lords,  said,  that  lord 
Altham  mentioned  to  fiim  that  lady  Altham 
had  a  son  about  the  time  of  the  birth  of- the 
lessor  of  the  plaintiff,  and  he  believes  he  was 
told  so  by  5iK)  people  in  Ross.  Can  it  be  ima- 
gined that  his  lordship  would  make  such  de- 
clarations, with  a  view  of  imposiniif  a  child  on 
the  public  in  prejudice  to  his  brother,  and  the 
remainder-men  of  the  family^,  if  he  had  not  a 
ton?  Lan«1y*s  child  was  notoriottsly  known 
and  admiltetl  to  be  a  bastard,  and  it  was  not  in 
the  power  of  lurd  Altham  to  nialie  him  bis  le- 
gitimate sou. 

But,  my  lords,  alderman  Barnes's  testimony 
is  confirmed  by  lord  ATonnt  Alexander,  from 
lord  Altfiam's  positive  declaration,  "  By  0*od, 
Grove,  I  hare  a  child  by  my  wife,  that  will 
make  my  brother's  nose  swelf."  The  honour  of 
this  noble  lord  is  sufiicient  to  establish  this  as 
an  uiuleniablc  truth.  It  is  true,  lord  Mount 
Alexanvler  docs  not  fix  a  time  for  this  declara- 
tion, but  the  nature  of  the  thing  sneaks  it,  that 
it  must  be  after  the  birth  of  the  child ;  and  it 
cannot  be  8up|i08cd  lord  Altham  wonid  be  fo 


absnrd  to  declare  he  had  a  child,  if  be  bad  not 
a  son. 

But,  my  lords,  as  these  evidenoea  on  the 
part  of  the  plaintiff  are  positive,  and  all  the  de* 
fendant's  pri>ofs  are  negative,  tbe  mwk  favour* 
able  c<mfttruction  tiMt  can  be  made  for  then*, 
is,  that  they  are  ignorant  of  a  fact  so  notorioos 
to  the  reft  uf  the  country. 

My  lords,  that  there  may  be  no  part  of  the 
chain  of  our  evidence  hmkeo,  we  bare  shewn 
what  care  has  been  taken  of  the  ebiM  ;  w* 
have  proved  Joan  liQudy  to  be  his  nurse,  and 
Joan  Laffau  his  dry-nurse.     I^ffan  was  called* 
up  and  narrowly  examined  three  or  foor  dif- 
ferent times,  notwithstanding  which,  she  wm 
always  found  consistent  with  herself,  and  ftll- 
circunistances  of  her  testimony  were  proved: 
fully  by  her.    The  whole  fbrce  of  the  defiNKi* 
ant's  witnesses  was  turned  to  dcsftroy  ttie  elM« 
racier  of  this  woman,  but  their  testimooy  was 
general,  and  there  was  no  fact  proved  to  dw> 
stroy  her  evidence,  therefore  what  they  swore 
did  not  affect  her  so  as  to  render  \wr  a  bad  wit- 
ness.   8lie  said  she  came  to  Dunmaine  in  har- 
vest 1715,  and  lived  a  year  in  the  famitv  belbiiar 
tlie  child  was  put  under  her  care,  which  waaiii 
harvest  1716,  six  mouths  betiirethe  separitioir, 
which  was  in  thebeginningof  the  year  171Tt 
and  that  tallies  with  liie  tune  that  she  was  at»- 
pointed  to  take  care  of  the  child,  and  anawera 
Mr.  Prime  Serjeant's  objection  as  to  that  point. 

Dnminick  Farrcll,  my  lords,  streagtbcn^ 
the  testhnony  of  I^ffaii.  He  is  positive  that 
he  saw  the  child  in  the  Iioiim*  of  Dunmaine,  i» 
the  care  of  his  mother,  the  lady  Altham,  befoiv 
the  separation. 

l^Iy  lords,  the  counsel  for  the  defendant  fiml- 
incf  that  we  had  pror«Ml  the  lessor  of  the  plaia* 
tiff  to  be  the  son  of  lord  Altham  by  his  ladj, 
have  endeavoured  as  much  as  tliey  copM  lo 
overturn  this  evidence,  by  pretending  he  waa^ 
the  son  of  Joan  Ijandy  ;*lHit  I  hope  we  haTe 
satisfied  your  lordships  und  the  genilemen  of 
the  jury,  that  their  testiniony,  in  this  reauect, 
is  «ery  inconsistent.  William  EInM  has  beett 
produced,  who  sworr,  that  Joan  Landy's  ebtM 
was  brought  home  to  Dunmaine  after  the  ae- 
parntion.  Martin  Niefe,  and  William  Knowlea^ 
swear  likewise,  that  the  child  was  brougM 
home  aAer  tli<f  separation ;  but  Anthmiy 
Dwyrr  contradicts  these  witnesses:  he  says, 
he  staid  three  «|uarters  of  a  year  after  tlie  se- 
paration, came  up  to  parliament  with  lord  Al- 
tham, and  never  saw  a  child  at  Dimmaine. 
Aaron  1^nilK:rt  Said,  he  never  saw  a  cifiM  in 
the  liOUSi> ;  and  u  hen  some  of  tire  w  irnesses 
wert^  abkrd,  was  theie  a  child  in  the  house,  or 
was  there  no:?  Then  comes  the  etasion ;  if 
there  was  a  rhiltl  in  tlte  house,  it  wa^f  imputed 
(o  (he  conchman,  a  circumstunve  which  be« 
spoke  perjury,  because  of  their  endcavoarin^ 
to  wai-d  off  that  blow ;  so  that  tficste  wifnessea 
clashing  with  the  rest,  must  throw  an  impnta<« 
tinn  on  their  testimony. 

Eh'zabeth  Mulloy,*  my  lords,  snyir,  she  was 
applied  to,  in  order  to  dry-nurse  loan  l^ndy'a 
chdd,  bat  could  not  fix  a  time ;  and  fartber 
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raid,  liM  would  dry-nurte  cbiidren  often  years 
old,  which  is  a  thiuj^  very  uncommon. 

Anne  Caulfield  said,  she  saw  Joan  Landy's 
child  at  norse,  and  that  she  saw  lord  Altham 
after  the  separation  call  to  see  a  lioy  at  Fur- 
lon|$*8  school ;  yet  when  she  wis  cross-exa- 
miMd,  whether  it  was  the  same  oliild  she  saw 
at  school  that  she  ^w  at  nurse,  she  said,  she 
oouM  not  take  upon  herself  to  swear  that  for  the 
whole  world.  1  have  troubled  your  kMtlshipa 
ia^mentioniuf^  those  witnesses  wliich  the  de- 
fendant produced  to  shew  how  uncertain  they 
ana  iirtlieir  evidence,  and  therefbre  that  there 
can  bo  no  dependence  upon  them. 

Bat,  my  lords,  let  the  gfentlemen  of  the 
oChar  side  say,  there  was  or  there  was  not  a 
ehild  at  the  house  of  Dunmaine ;  we  have 
pfofed  ttiat  lady  Althaos's  child  was  there ; 
and  Redmonds  and  Breen,  who  were  examined 
for  the  plaintiff,  swear  Joan  Landy's  child  was 
dead  and' buried  several  years  ago,  which  entire- 
ly «vertum»  the  pretence  of  the  defendant,  that 
tliv  lessor  of  the  plaintiff  is  Landv's  child. 

My  lords,  it  has  been  proved  to  year  lord- 
MfM,  that  lord  Altham  treated  the  lessor  of  the 
plamtiff  as  his  lawful  son  and  heir.  The  tea- 
limmy  otHtr,  Misset,  and  the  conversation  he 
Imd  witbKMrd  Altham  at  Kinna?  in  the  county 
of  KiMare,  prove  this  beyond  all  contradietion  ; 
and  Mrs.  Annesley  supports  his  testimony,  by 
Ibe-acoowit  ahe  gives  of  her  and  her  brother's 
drinking  the  cbiM's  health  in  lord  Altham'a 
presence,  when  his  lordship  lived  at  Kinnay. 
Bhiralv  sacb  conversation  would  not  be  intfo- 
d«ctd  in  company  of  a  relatkm  of  the  family, 
if  the  child  was  imended  to  be  imposed  on  them : 
she  fkrtber  says,  the  legitimacy  of  the  plaintiff 
was  never  doubted  of  in  the  oountrv ;  and  as 
ahe  was  allied  to  the  family,  her  evidence  muet 
he  of  great  weight  to  overturn  the  evidence  of 
Mr.  Medlieott. 

The  evidence  of  Mr.  Charles  Byrne  and 
James  Cavenagh  proves-  to  demonstration, 
that  the  child  was  looked  upon  at  Carrickduff 
as  the  legitimate  son  of  lord  Altham ;  there- 
fbre, my  lords,  how  can  your  lordships  or  the 
Sntlemen  of  the  jury  believe  the  testimony  of 
artin  Niefe,  who  said,  that  the  boy  was  re- 
ptrted  a  bastard,  and  had  too  much  of  the  blood 
of  the  Landys  in  him  ?  Consequently  Niefe's 
testimony  must  be  rejected.    Ho  that,  I  say, 

S  adding  all  the  plaintiff's  proofs  together, 
sre  cannot  be  the  least  colour  to  doubt  the 
legitiraaey  of  the  plaintiff. 

N V  lords,  both  Mr.  Byrne  and  Plunkett  say, 
that  he  waa  looked  upon  in  Proper^lane  to  be 
the  legitimate  son  of  lord  Altham  ;  and  the 
influence  Miss   Gregory  had  over   my  lord 

Srhen  ha  lived  there)  is  likewise  proved  by 
erd,  and  it  is  natural  to  suppose,  she  sug' 
gested  things  to  lord  Ahham  to  hisdisadvan. 
tage.  Mr.  Plunkett  teRs  your  kmlships,  he 
interceded  with  lord  Altham  for  him,  when 
eomplaiats  were  made  against  the  child  by 
Miss  Gregory;  therefore  it  is  easy  to  be' be- 
lieved, that  it  was  on  her  account  he  aito- 
wards  becametetatly  neglected. 


As  to  the  testimony  of  Miw.  Mullen,  wh» 
says,  that  the  child  made  anawer  to  her  at  the 
funeral  of  the  late  lord  Altham,  that  be  vnm 
Joan  Landy's  son,  there  cannot  be  the  least 
reliance  on  her  credit,  because  the  child  al« 
ways  asserted  his  legitimacy :  and  Mr.  Haw> 
kins  king-at-arms  refused  eurolling  the  defen- 
dant, on  account  of  the  behaviour  of  the  child» 
and  his  crying  at  the  funeral ;  and  Mr.  Biisb^ 
and  Mr.  Tigh,  and  Puroell  say,  he  oonrioeed 
them  of  his  legitimacy. 

As  to  Mrs.  Heath,  she  comes  from  a  dis- 
tant eountry:  what  indocemeot  she  might 
have  to  give  evidence  against  Mr.  Anoealej^ 
must  be  only  koovm  to  beiaelf ;  she  might 
have  imposed  on  lady  Altham,'  as  it  appear* 
that  it  waa  from  her  only  that  lady  Altham  re- 
oeif ed  infbrmatioD,  to  neglect  the  ehildy  and 
ahe  may  still  •ontinoe  averse  to  him. 

My  lofds,  as  to  what  is  observed  by  the  yen* 
tlemenof  the  other  siile,  to  shew  the  inmro* 
bability  of  Reily  the  servant's  evidence,  from 
the  short  space  of  time  of  goia^  firom  Georga'i 
Quay  to  Incbicore  and  oommjf  back  to  tha 
Quay,  that  waa  an  affkir  that  required  expe- 
dition, he  must  be  supposed  to  make  all  th« 
dispatch  he  conld ;  and  as  to  what  Reily  said^ 
that  the  de^dant  waa  oa  the  Quay  wneo  ha 
was  sent  for  the  guinea,  and  afterwards  inatt 
hour  and  an  half  found  hkn  there  at  bia  return^ 
this  is  not  repugnant  to  what  Bym  says,  that 
the  boy  was  pot  into  a  boat  about  a  quarter  of 
an  boor  after  be  came  to  the  Quay ;  for  it  maj 
be  very  well  presumed  that  the  defeadant 
might  be  en  the  Quay  when  he  sent  Reily  for 
the  guinea,  in  order  to  fiv  a  boat  to  carry  tha 
boy  to  the  ship ;  aud  after  that,  go  back  to  Or- 
mond  market  to  Jones's,  and  return  to  the 
Quay  at  the  time  Reily  brought  him  tha 
guinea. 

Bui,  I  believe,  the  gentlemen  of  the  other 
side  will  not  deny,  that  the  transportation  is 
proved  to  ademonstrstkm,  which  shews  tiw 
violent  resentment  the  defendant  cooeeived 
against  Mr.  Annesley,  the  lessor  of  the  plaiflliff, 
and  the  evil  mind  of  the  defendant,  still  iaspteM 
cable,  so  as  even  to  lay  out  800/.  to  proseciHi 
him,  in  order  to  Uke  away  his  life,  to  prevent 
him  from  ever  enjoying  his  birth- right,  wbiall 
the  defendant  has  unjustly  possessed :  tharcr 
tore  I  say,  to  every  impart'  il  man,  this  must 
be  the  strongest  argnment  of  the  defcndaof  a 
conscKHisness  of  the  lessor  of  the  plaintiff^ 
onqoestianable  right ;  and  I  make  nodonbt  bal 
the  gentlemen  of  the  jury  will  be  of  the  saaaa 
opinion,  and  consider  this  affair  without  any 
regard  to  any  other  person  not  before  the  Court 
at  present,  and  give  a  verdict  for  Mr.  Anoorioy 
the  le«or  of  the  phiintiff! 

Mr.  Walih,  of  counsel  fur  the  lessor  of  tha 

Plaintiff. 

My  lords,  and  yon  {gentlemen  of  tho  jvry, 
it  ia  not  to  be  expected  that  the  Idssav  of  the 
plaintiff,  from  the  many  disadvatttsfea  h% 
lahours  under,  ca»  kiy  sncb  full  proelb  of  his 
birth  betbra  Iha  jory,  or  ix  Mi  Mc  *  wcfl  aa 
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if  he  had  heen  always  in  the  kiDgdonp ;  on  the 
ether  hand,  the  defendant  hat  hM  full  time  to 
prepare  his  witneaies,  at  he  was  alarmed  by 
the  account  of  ny  client's  retorning  from  the 
West- Indies,  and  intending  to  claim  the  An- 
glesea  estate.  Mr  lords,  as  this  point  has  been 
•0  well  discussed  by  the  plaintiff's  counsel, 
who  spoke  before  me,  I  shall  not  take  up  much 
of  your  l<$rdships'  jor  the  jury's  time. 

Vour  lordships  will  please  to  consider,  that 
the  defendant,  as  administrator  to  Arthur  late 
lord  Altham,  has  got'all  the  papers  in  hb  hands, 
which  conk!  gi?e  finrther  light  into  this  affair ; 
therefore  the  stron|{est  indnlgenoe  is  to  be 
riiewn  to  all  the  eTidenee  given  at  this  distance 
^  time  on  the  part  of  the  lessor  of  the  plaintiff. 

The  only  pomt  in  question  is,  the  legitimacy 
•f  the  lessor  of  the  pUintiff ;  which  he  has 
prOTed  hy  positive  evidence,  and  thereby  wiped 
•ff  all  that  ckHid  of  infamy  that  the  defendant 
would  endeavour  to  throw  on  him. 

I  shall  now,  my  lords,  beg  leave  to  HMdte  m 
lew  observatums  on  some  of  the  defendant's 
evidence,  and  on  the  declarations  of  the  de- 
fendant, which  shew  plainly  his  evil  disposition 
towards  the  lessor  of  the  plaintiff. 

First,  I  wonM  remark  with  respect  to  Mrs. 
Heath,  because  she  b  the  defendant's  principal 
witness,  and  if  she  b  overtumed,  all  the  rest 
must  fall  to  the  ground. 

Mrs.  Heath  agrees  to  the  cause  of  the  mis- 
carriage (which  was  the  breaking  of  the  sau- 
oers)  but  not  to  the  effect ;  she  likewise  con- 
firms M*Cormick'8  teolimooyy  that  Lucas  the 
midwife  waa  intended  to  be  sent  for:  she  says, 
my  lady  Altham  never  kept  her  room  one  day ; 
whk;h  IS  contradicted  by  Mr.  Lambert  What 
she  and  Mrs.  Giffard  say,  as  to  Wexford  assizes, 
is  contradicted  by  Mr.  Colclough. 

Colonel  Palliser,  my  tords,  owns  he  was 
often  laid  up  with  the  gout,  and  often  absent 
from  hb  house  in  the  Great  Island,  conse- 
quently could  not  be  certain  what  happened  at 
Donmaine. 

Mr.  Palliser,  lib  son,  induces  a  suspicion  of 
bearing  a  resentment  in  his  mind,  from  the 
marks  of  infamy  he  received,  which,  if  it  was 
in  a  judicial  way,  he  could  not  be  believed  in 
anycourtoflaw. 

Herd's  testimony  in  relation  to  Proper-lane, 
is  outweighed  by  the  evidence  of  Plunkett  and 
both  the  Bjrrftes ;  he  farther  swears,  that  lord 
Altham  decbred  he  would  not  for  500/.  the 
child  should  know,  that  Joan  Landy  was  hb 
mother. 

Niefe  swears,  that  when  my  lord  corrected 
him,  he  always  tokl  him  of  hb  mother  Joan 
Landy ;  he  also  swears  the  child  went  by  the 
name  of  James  Landy.  It  b  somewhat  ex- 
tiaordinaiy,  that  my  lord  shonid  upbraid  the 
boy  with  bis  mother  Joan  Landy,  and  yet  de- 
cbre,  that  he  would  not  for  500/.  that  the  boy 
should  know  that  Joan  Landy  was  his  mother. 

Furlong  b  very  ridiculous  in  hb  testimony, 
and  l>ownes  b  dboredited  by  Ryan. 

Beckett  b  a  roost  uncertain  witness,  in  bis 
account  about  Vice's  and  Inchicore. 


/     Colonel  Harman  is  Iikc\ri8e  uncertain. 

Mr.  Medlicott's  account,  my  lords,  b  some- 
what extraordinary ;  for  if  lord  Ahham  made 
use  of  those  declaratioiis,  he  mentioned,  a  long 
time  ago ;  yet  he  says,  lie  never  reflected  on 
them  till  the  last  Curraji^h  races. 

Napper,  my  lords,  could  not  know  any  thing 
of  the  point  in  question,  because  he  owns  the 
late  lord  Anglesea  directed  him  never  to  go  to 
Dunraaine. 

In  regard,  ray  lords,  the  pUintaff's  counsel 
have  OMerved  so  frilly  on  oor  witnesses;  I 
shall  beg  leave  to  offtr  a  few  thoughts  to  the 
conmderation  cf  the  jury. 

Mr.  Higgison  wanted  not  the  era  of  the  year 
of  the  edipse,  nor  of  the  tiose  of  the  Pretenoer'a 
men  behur  tried  at  the  assises  of  Wexford.  He 
book  to  put  that  matter  out  of 


[y  fords,  the  testimony  of  cotood  Piggoi; 
of  the  reputation  of  the  country,  should  Mve 
very  great  weight,  and  confirms  the  positive 
tesumony  of  Scott,  of  hb  being  sent  on  men* 
sa^  ftom  Mrs.  Piggott  concerning  the  child ; 
it  IS  not  common  to  send  how-do-yoa*s  to  a 
bastard  son. 

Lord  Mount  Alexander  mentions  the  parti- 
euhur  account  of  lady  Altham's  baring  a  obiM. 
The  veracity  of  these  witnesses  b  unqoestiott- 
able. 

Uodges's  testimony  b  confirmed  by  Mrs. 
Heath,  which  must  have  weight. 

Lutwich  b  not  attadted  in  hb  character. 

On  the  whole,  your  hNrdships  will  please  t*' 
consider,  the  testimony  of  the  pbintiff's  wit* 
b  attended  witn  such  consistency  of 


n 

time  and  pbce,  that  it  must  outweigh  the  wan- 
dering and  uncertain  eridenceof  the  defendant'i 
witnesses. 

Is  it  reasonable  that  lord  Altham  should  set 
up  a  bastard  son  for  his  legitimate  child,  there 
being  at  the  same  time  a  probability  of  bb 
having  lawful  issue  ? 

My  lords,  I  roust  now  beg  leave  to  take  no- 
tice of  some  declarations  of  the  defendant, 
which  plainly  point  out  his  malice  and  resent- 
roent  towards  the  lessor  of  the  plaintiff.  Joan 
Laffsn  has  proved,  that  the  Christmas-Eve 
afler  the  separation,  the  deteiidant  was  at  Dvn- 
maine-house,  and  not  seeing  the  child,  said  to 
the  witness.  Where  is  Jemmy,  or  where  is  my 
brother's  child  ?  how  did  hb  mother  behave  at 

1>arting  with  him  P  And  Laffan  answered,  that 
ady  Altham  had  requested  very  eamcatly  td' 
have  the  child  with  her :  whereupon  the  de- 
fendant made  use  of  an  extraordinary  oath. 
That  he  would  not  have  his  brother  keep  any 
of  the  breed,  but  pack  them  both  to  the  d — I. 

My  lords,  the  late  lord  Altham's  character 
and  drcurostances  are  to  be  considered  hy  the 
jury,  and  Miss  Gregory's  influence  aad  some 
aort  of  a  sham  marriage  f  if  I  am  rightly  in- 
structed) may  account  for  nis  lordship's  omI- 
treatment  of  the  child,  and  she  might  persuade 
him  into  a  notion,  that  though  tM  caiM  wan 
the  son  of  lady  Altham,  yet  that  he  was  not  be- 
gotten by  him.    There  was  a  farther  reasoi^ 
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tbkt  my  lord  being  tenant  for  life,  might  give 
oai  that  be  had  no  son,  in  order  the  more  eaiilv 
to  sell  reversions  bv  his  brother's  joining  witn 
him.  This  might  be  more  easily  effected,  as 
the  child  had  no  relations  or  friends,  but  those 
that  were  aiming  at  his  title  and  honour,  and 
who  imagined  that  if  he,  who  was  a  bar  to  their 
interest  and  ambition,  was  removed,  they  then 
might  be  sure  of  making  every  advantage  they 
Joog  thirsted  after. 

My  lords,  though  the  plaintiff  was  young  at 
the  tune  of  his  transportation,  it  has  appeared 
in  proof  that  he  did  all  that  was  in  his  power  to 
let  the  world  know  that  he  was  the  legitimate 
SMDD  and  heir  of  the  late  lord  Altham ;  did  he  not 
even  at  his  father'sihneral  lament  his  death  in 
the  most  piteous  manner,  and.assert  his  title  ? 
and  was  not  Mr.  Hawkins,  the  king  at  arms, 
so  moved  thereby,  that  he  refused  enrolling  the 
defendant  as  lord  Altham  in  the  list  of  peers  ? 
Hiis  induced  the  defendant  to  shew  the  strong- 
est resentment,  which  he  did,  threatening  to 
transport  him  as  an  impostor  and  a  vagabond, 
assigning  the  scandalous  pretence  of  his  having 
stolen  a  silver  spoon ;  and  then,  in  an  unnatural 
and  illegal  manner,  he  makes  an  attempt  on 
the  son  of  his  brother,  kidnsps  him  in  his  tender 
years,  four  months  after  his  father's  death,  and 
afterwards,  with  a  most  unaccountable  indif- 
ference, tells  Mr.  Ash  his  attorney  (as  Mr.  Ash 
declared  on  his  examination)  only  that  the  boy 
was  gone.  It  is  pretty  remarkable,  that -the 
gentlemen  on  the  other  side  did  not  think  it 
jiroper  to  cross-examine  Mr.  Ash  as  to  that  par^ 
ticular. 

Your  lordships  will  please  to  consider,  that 
lady  Altham  was  in  a  dead  palsy  before  she 
lefl  Ireland,  which  impaired  her  understanding, 
and  that  she  continued  so  till  death  ;  and  was 
thereby  confined  to  her  room.  From  this  un- 
'happy  condition  she  might  not  know  when  lord 
Altham  died ;  and  if  she  did,  as  she  was  in  a 
state  of  distress  and  dependence,  she  was  in  no 
eoodition  to  assert  the  right  and  support  tlie  in- 
terest of  her  son. 

I  should,  my  lords,  be  glad  to  throw  a  veil 
over  the  defendant's  misconduct  in  an  affair  of 
a  deeper  dye ;  but  in  justice  to  my  client,  1 
cannot  help  mentioning  to  your  lordships,  and 
the  gentlemen  of  the  jury,  what  illegal  means 
the  defendant  made  use  of  to  cause  the  lessor 
of  the  plaintiff  to  be  prosecuted  with  the  utmost 
severity,  and  to  aim  at  his  life  in  so  extraor- 
dinary a  manner.  This  affair  has  been  opened 
to  you  by  Mr.  Giffard,  who  was  attorney  in 
that  cause.  It  appears,  that  the  defendant  was 
mt  first  te**ched  with  the  qualms  of  a  troubled 
mind,  and  determined  to  surrender  to  the  lessor 
of  the  plaintiff  his  right  and  title,  if  he  was  al- 
lowed 3,000/.  a  year  to  live  on  in  France  ;  to 
qualify  him  for  this  scheme  of  life,  he  was  in- 
structed by  a  French  master  in  the  language 
of  that  country.  This  disposition  to  do  justice 
was  not  of  long  continuance,  an  unfortunate 
accident  subjected  Mr.  Annesley  to  a  prosecu- 
tion, by  an  unhappy  chance  of  shooting  a  man ; 
tpOB  this  all  romorse  is  dissipated,  the  late  kind 


intentions  vanish,  the  defendant  values  not  if  it 
cost  him  10,000/.  so  he  could  have  the  plaintiff 
hanged ;  and  for  that  purpose  he  makes  no 
difficulty  to  expend  800/.  When  he  is  disap- 
pointed in  this,  another  expedient  must  m 
found  ;  when  the  plaintiff^s  fife  is  out  of  his 
reach,  his  character,  his  birth  is  to  be  im- 
peached, and  he  is  to  be  deemed  the  spurious 
offspring  of  a  poor  kitchen- wench.  It  is  plain 
to  every  man  that  has  heard  any  thing  of  this 
affair,  that  nothing^  but  the  strongest  oonvictton 
of  the  plaintiff^s  right,  xould  have  spirited  th« 
defendant  up  to  such  a  complication  of  iniquity. 
My  lords,  it  is  true,  the  defendant's  counsel 
have  varnished  over  their  case  with  a  very 
glaring  shew,  with  a  view  of  infiuendng  thci 
gentlemen  of  the  jury ;  but  they  are  or  that 
honour  and  integrity,  that  they  will  weigh  the 
affair  with  the  justest  nicety.  And  now  i  sbaH 
conclude  with  the  words  in  the  gospel,  which 
the  defendant  has  adopted  to  himself,  **  This  ii 
the  heir,  come  let  us  kill  him,  that  the  inhe* 
ritence  may  be  ours ;''  but  thank  the  Almighty, 
the  over-ruling  hand  of  Providence  has  pit^ 
tected  the  lessor  of  the  plaintiff,  and  I  hope  th« 
jurors  will  think  he  is  entitled  to  a  Terdict. 

Here  ended  the  argmnento  of  counsel  fot 
both  parties,  about  ten  o'clock  on  Wednesday 
night ;  and  the  Court  by  the  like  cdhsent  a* 
usual,  adjourned  to  12  o'clock  next  day. 


Friday,  Nov.  St5. 

The  Court  being  met  according  to  adjourn- 
ment, and  the  jury  having  appeared  as  usual, 
the  lord  chief  baron  Bowes  summed  up  the 
e>'idence  in  the  fotiowiug  Charge : 

Z.  C.  Baron.  Gentlemen  of  the  Jury ;  We 
are  now  come  to  the  last  period  of  this  very 
importent  trial,  and  af\er  having  attended  to  tt 
longer  evidence  than  ever  was  known  upon  a 
trial  at  law,  ^ou,  gentlemen,  by  your  verdict, 
roust  determme  a  question  of  as  great  conse- 
quence both  as  to  property  and  title,  as  ever 
came  before  a  jury. 

I  did  apprehend  when  this  trial  began,  that 
it  would  run  out  to  a  great  length,  and  there- 
fore apprized  you  of  what  I  thought  must  be 
the  consequence,  that  the  Court  would  not  be 
able  minutely  to  sum  up  the  eridence  upon 
this,  as  upon  like  occasions ;  and  therefore  re- 
commended it  to  you  to  make  and  enter  your 
own  observations,  as  the  evidence  should  be 
laid  before  yon :  but  when  I  consider  your  ex- 
emplary behaviour  during  the  course  of  this 
long  trial,  the  attention  you  haTC  ^ven,  and 
the  desire  you  have  expressed  to  do  justice;  I 
think  it  incumbent  upon  the  Court,  as  far  ai 
they  can,  to  be  aiding  and  assisting  to  you,  in 
this  your  search  after  truth.  To  this  end  I 
shall,  though  very  briefly  and  imperfectly,  fair 
before  you  what  bath  occurred  to  me;  which  I 
shall  do  in  this  method.  I  shall  endeavour  by 
way  of  narrative,  to  collect  the  facts  that  have 
been  sworn  to  on  both  sides ;  I  shall  neztnoentioa 
the  objections,  as  far  as  1  have  token  them,  thai 
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lia? e  b*'en  made  to  the  credit  of  the  reaped ive 
witiieii^vH,  t<);(ither  witli  foiuc observatioiis  thia 
may  assiit  yuii  in  judgiu^  huir  far  thoae  ub- 
jrctioDs  ou;riit  to  ireigh  with  you.  And  at  it 
will  appfiur  io  thecoune  of  thii  efidence,  that 
thrre  hnfc  been  incoositteDcieSf  aod,  in  the 
luoKt  nistterial  facti,  direct  contradictions ;  1 
shall  tlieretbre  take  iu)tice  of  those  circum- 
stances attending  this  case  which  may  throw 
a  probability  or  improbabiJity  upon  the  testi- 
mony you  have  beard. 

The  action  to  be  tried  is,  an  ejectment 
brought  for  lamls  in  the  county  of  Meath ;  and 
by  the  admission  of  the  counsel  for  the  defen- 
dant the  plaintiff's  title  is  brought  to  a  singli* 
question,  whether  the  lessor,  Mr.  Jamea  An- 
nesley,  be  the  le^timate  usue  of  Arthur  late 
lord  Altham  ?  It  is  admitted  on  both  sides,  that 
the  plaintiff  and  defendant  claim  the  lands  in 
question,  under  the  wdl  of  Jamea  esrl  of  Au- 
glesea ;  and  that  by  such  will,  the  limitation  to 
I  he  lieirs  male  of  the  body  of  Arthur  late  lord 
Altham,  is  prior  to  the  remainder  limited  to  the 
defendant ;  and  therefore  if  the  plaintiff  can 
prove  that  he  is  the  legitimate  issue  of  Arthur 
late  lord  Altham,  a  fetdict  miut  be  found  for 
the  lessor  of  the  plaintiff;  but  if  he  fail,  then 
there  is  ao  undoubted  title  in  the  defendant, 
being  the  iierson  next  in  remainder  under  the 
will  of  James  earl  of  Anglesea  ;  and  a  rerdict 
must  be  found  for  him. 

Gentlemen,  the  i|uestioD  beinp^  a  mere  matter 
of  fact,  the  plaintiff's  counsel  have  pro  reeded 
to  lay  their  eiridence before  you  in  tiicfo!Iouing 
manner :  tliey  have  f^iven  evidence  to  induce 
a  probability,  that  Alary  the  wife  of  Arthur, 
late  lord  Altham,  mi{;ht  hare  had  a  child,  and 
that,  by  examining  Mrs.  Dorothy  Briscoe,  and 
Mrs.  Henrietta  Cole,  alias  Briscoe,  to  shew 
that  there  was  a  reconciliation  between  the  lonl 
ami  lady  Altham,  some  time  in  the  year  1713; 
that  tliey  came  together  and  coliabited  at  the 
house  of  their  father  in  Bride- street,  from 
whence  they  went  to  one  Mrs.  Vice's  in  Essex- 
street,  anil  from  thence  to  Dunmaine ;  and 
tliere  another  circumstance  arises,  which  is, 
that  Mrs.  Cole  and  her  mother  being  invited  to 
Dunmaine,  went  thither,  and  while  they  were 
there,  upon  on  accident,  which  has  been  so 
often  repeated  that  1  shall  not  go  into  the 
particulars  of  it,  lady  Altham  was  frighted, 
avd  in  consequence  of'  that  fright  uiiscaiTied  ; 
«nd  the  same  witness,  Mrs.  Cole,  swears  that 
ahe  saw  ao  abortion.  They  hiive  also  pro- 
duced Catharine  Cormack,  to  shew  u  second 
miscarriage,  in  the  same  summer  with  that 
■MfitioBad  by  Mrs.  Cole ;  the  circumstances  of 
that  likewise  have  been  so  often  repeated,  that 
J  only  mention  the  fact.  Having  done  this, 
the  plaintiff  proceeded  to  shew  an  actual  preg- 
nancy in  hlary  lady  Altham.  The  evidence 
§or  this  was  Alice  Bates,  the  servant  of  Mrs. 
Ikiscoe,  who  was  admitted  to  intimacy  with 
lady  Ailhani,  and  to  whom  it  was  tuKI  by  lord 
Altham,  and  acknowledged  by  lady  Altham  ; 
and  who  further  swears  the  [Megnaucy  wa^ 
•uch  that  she  did  observe  it,  and  by  layiug  her 

1 


hand  upon  the  belly  of  JaJy  Altham,  she  took 
upon  her  to  say  that  lady  AltUaiu  was  big  with 
child.  I  ilu  nut,  u:i  1  go  along,  take  notice  of 
the  objectioiKH  to  the  respective  witneases,  is- 
tending  to  consider  them  together.  In  the 
next  place,  they  have  eudeatourcil  to  prove 
circumstances  p.eparaturv  to  the  delivery  of 
lady  Altham.  Dennis  ftedmnnda  tella  yoo, 
tliat  be  was  scut  fur  the  midwife,  and  Thouas 
Brook:!,  that  he  was  scut  tor  as  a  surgeon  to 
let  her  blond  at  the  time  of  her  labour  ;  and 
Dennis  lledmoinib  and  Piiilip  Breen  both  sprak 
to  their  observing  ihat  laiiy  .AUham  waarprr:;- 
nant  betbrc  this  lime:  And,  gentlemen,  it  did 
appear  that  these  two  were  si-rvants  about  tUe 
house,  though  in  a  very  low  hUiiun  ;  the  one,  I 
think,  a  helper  in  the  garden,  the  other  in  the 
stables. 

TJie  next  period  is  the  actual  delivery  ;  ai:il 
for  that,  they  have  produced  two  positive  wit- 
nesses; the  one  Marv  Doyle,  a  servant  in  the 
tiimily  ;  the  other  Efeanor  Murphy,  who  calls 
herself  chauibcr-maid ;  both  these  swear  they 
were  in  the  room  at  the  time  of  the  delivery ; 
and  a«  far  as  their  testimony  shall  avail,  are 
|)Osiii\e  witnesses  to  the  fjct.  The  next,  are 
the  circumstances  consequent  upon  the  de- 
livery, that  were  evidences  of  it.  The  firkt  is 
spoke  of  by  Breen  and  one  or  two  more,  and 
that  is,  the  rejoicings  that  »ere  mado  upon  the 
birth  of  ibis  heir.  The  next  was  the  christen- 
ing, which  is  sworn  to  by  tlu'  two  maids  tliat  I 
mentioned  liefore;  who  alsu  sMcar,  that  Mr. 
Colclough  and  Mr.  Clitf  \t(  re  godlalhers,  Mrs. 
Pigot  go<l mother,  and  ilmt  >Ir.  Lloyd  was  the 
olergyman  th.it  ntiiciated  in  the  christening  of 
this  chiUl,  The  next  is  Christopher  Brown, 
who  WHS  a  servant  attcudiii!;  upon  one  Mr. 
Anthony  C'!i.i',  not  tiie  Cliff  that  was  the  god- 
father, but  aa  iuvit(  (I  s«'ue^l  ;  and  he  speaks  to 
the  being  there  at  that  time,  and  attending  his 
master  at  the  table,  at  the  entertainment  that 
was  made  on  the  occusitui.  John  Scott,  a  ser- 
vant, I  think,  of  Mr.  Pigot *s,  he  a|ieak8  to  a 
subscfjuent  time  ai\er  tiie  deliver^*,  and  sa^'S, 
that  after  his  return  with  his  mastiT  from 
England,  he  was  sent  a  dozen  times,  as  he 
has  sworn,  to  this  house  w  ith  messages,  and 
compliments  to  ihc  lady,  and  to  know  how  the 
child  did. 

Gentlemen,  it  \»ill  he  material  for  you  to  ob- 
serve that  tiio  biriii  to  w  hicJi  this  evidence  lias 
been  applied,  has  been  fixe<l  by  the  witncsset, 
and  admitted  by  the  plaiiuiirs  counsel,  to  have 
happened  iti  the  heginning  of  summer,  J715; 
which  thi:  wiiueases  hare  also  explained  to  be 
aliout  the  iiiuuih  of  .May.  There  were  two 
witnesses  uiore,  pro|H.>r  t'<ir  me  to  take  notice  of. 
bui  I  bhall  noi  <>ive  you  their  evidence  by  way 
of  tebtimonx ,  !>iH:!auao  thf  \  seem  to  differ  from 
all  the  resi.  'J'h^  one  was  that  of  Charles 
Mac  Carthy.  uiio  was  bi ought  to  prove  the 
preguaiuy  ot  luJy  Atihaiu,  and  boiuetliing  fur- 
ther, hut  li;.-  set  out  iroui  a  period  of  time  so 
dillLieui  iVuiti  the  o'.her  \vaiie>Sc*ti,  that  the 
coniiiiel  foi  III.  I  lu int. If  «!.  I  not  tiiiuk  piO|)er  to 
proceed  iu  the  cxaiuiuatiuii  of  him;  uorbave 
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the  counsel  for  the  defeiHlant  made  any  use  of 
him.  The  next  I  shall  lay  aside,  is  major 
Fitzgerald,  whose  evidence  was  to  the  declara- 
tion of  lord  Altbam,  the  day  my  lady  was  in 
labour,  and  the  invitation  he  bad  to  go  and  tap 
the  groaning- drink,  and  his  excuse  for  not 
going,  as  it  was  an  improper  time ;  the  invi- 
tation he  had  to  go  the  next  day ;  that  he  went, 
dined  there,  but  did  not  lie  there ;  that  the 
ehild  was  brought  down  to  him,  and  that  he 

Rve  the  nurse  half  a  guinea ;  but  then  he 
es  this  in  harvest,  and  therefore  no  advan- 
tage has  been  taken  of  that  examination  by  the 
plaintiflf;  the  defendant  indeed  has  made  use 
of  it,  which  I  shall  take  notice  of  in  the  ob- 
jections. 

The  next  evidence,  gentlemen,  has  been  to 
shew  the  dispositions  that  were  made  relating 
to  the  child  thus  brought  into  the  world  ;  and, 
indeed,  I  should  have  mentioned  before,  the 
evidence  of  Matthew  Furlong,  who  applied  for 
having  his  wife  employed  as  nurse  to  that  child ; 
but,  gentlemen,  the  same  evidence  for  the 
plaintiff  that  swore  to  the  christening,  the  same 
evidence  that  were  about  the  house,  and  pre- 
sent at  the  birth,  have  gone  farther,  and  tuld  you 
that  one  Joan  Landy  was  appointed  the  nurse 
lor  this  child  ;  and  they  have  all  of  them  given 
this  account  of  Joan  Landy,  that  she  was  a 
person  unmarried,  that  was  with  child,  and 
supposed  to  be  so  by  lord  Altham,  that  was 
turned  away,  as  some  say,  upon  my  lady's 
coming  down ;  as  others  say,  before  my  lady 
came  mto  that  country :  (hts  person  was  chose 
to  be  the  nurse.  She  bad  a  place  of  residence, 
the  cabbtn  that  was  built  for  her  lather,  a 
quarter  of  a  mile  from  the  house  of  Dunroaine ; 
which,  as  the  witnesses  for  the  plaintiff  tell 
you,  was  fitted  up  upon  the  occasion  of  re- 
ceiving her  and  this  child.  Laffan  has  told 
you  that  a  room  was  added ;  others,  that  the 
eablNn  was  white- washed  and  beautified,  but 
speak  not  of  the  room ;  but  all  agree  that  this 
nurse  had  the  child  there,  and  that  for  the  con- 
Teniency  of  vi«:iting  this  child,  a  road  for  the 
coach  was  made  from  Dnnmaine-house  to  this 
place.  They  tell  you  that  the  child  remained 
with  her  till  Joan  Laffan  comes  into  play  as  dry 
nurse :  And  Joan  Laffan  says,  she  came  into 
the  family  when  the  child  was  three  or  four 
months  old,  and  she  has  fixed  her  coming  to 
harvest  after  the  king  came  to  the  crown ;  and 
that  it  was  put  into  her  care  about  three  months 
before  the  separation  of  lord  and  lady  Altham, 
and  continued  in  her  ^care  so  long  as  it  con- 
tinued at  Dunmaiue ;  and  that  the  child  was 
carried  from  her  to  Kinneain  the  county  of 
Kildare ;  and  that  it  was  aboot  three  or  four 
years  old  at  the  time  it  went  to  Kinnea.  They 
have  introduced  as  evidence  the  declarations 
of  lord  and  lady  Altham,  in  respect  to  lady  Al- 
tham's  having  a  child,  and  in  respect  to  lord 
Altbam's  acknowledging  that  child.  The 
earliest  in  point  of  Ume  is  that  of  aldermau 
Barnesof  Kilkenny,  who  says,  that  it  was  in 
the  beginning  of  the  summer,  and  by  his  ac- 
•otmt.DOt  long  after  the  birth;  he  tells  you 
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the  occasion  of  his  going'to  Ross,  and  that  there 
he  met  with  lord  Altbam ;  that  my  lord  took 
him  into  an  upper  room,  and  disclosed  hit 
mind,  by  telling  him,  *<  Tem,  I  will  tell  yon 
good  news,  I  have  a  son  by  Moll  Sheffield  ;'* 
that  he  went  next  day  to  rav  lord's  house,  but 
that  he  did  not  see  the  chilJ,  nor  did  he  bear 
either  my  lord  or  lady  speak  of  it  whilst  he  was 
there  ;  hot  at  last  did  say,  that  he  believed  the 
chikl's  health  might  be  drank  at  the  table.  The 
next  witness  that  I  shall  mention  upon  this 
head,  was  Edward  Lutwych,  and  he  speaks  t# 
the  seeing  of  a  child  at  Koss,  ibr  whom  my 
lady  Altham  had  bespoke  two  pair  6¥  shoes^ 
which  he  was  to  make,  and  when  he  brougUl 
them  home,  he  ioouired  for  the  young  lurd« 
and  they  told  him  he  was  gone  back  to  Dun« 
maine ;  upon  which  lady  Altham  broke  out 
into  this  exclamation,  '*  It  had  been  better  for 
me  to  have  been  the  wife  of  the  poorest  tratles- 
man  in  Rossthta  my  lord  Altham 's;  for  then 
I  could  see  my  child  every  day,  but  now  I  can 
see  him  but  by  stealth."  Gentlemen,  the  wit* 
nesses  for  the  plaintiff  that  were  in  the  bouse, 
and  conversant  in  the  family,  tell  you,  that  my 
lord  did  always  acknowledge  this  child  to  bg 
his  lawful  son ;  that  this  child  was  shewn  an 
such  to  the  persons  that  came  to  the  house  to 
visit,  and  some  tell  yon,  that  they  often  sair 
the  child  in  or  about  the  honse. 

I  mentioned,  gentlemen,  the  child's  being 
removed  to  Kinnea,  in  the  county  of  Kildare, 
and  this  was  afWr  the  separation  of  lady  Altham 
from  my  k>rd.  When  the  child  was  brought 
to  Kinnea,  they  have  gone  on  by  evidence,  to 
shew  you,  that  there  be  was  treated  as  the  soit 
of  my  lord  by  lady  Altbam. .  For  this,  they 
have  produced  Mr.  Misset ;  who  tells  you, 
that  there  was  a  child  that  he  took  to  be  about 
six  years  old  ;  that  he  went  to  a  school  in  the 
neighbourhood,  and  n  as  considered  as  the  child 
of  lord  Altham ;  that  it  was  called  the  young 
lord  ;  that  it  was  sent  te  school  with  a  servant, 
and  that  he  remembers  it  particularly  by  aiK 
open  lace  upon  his  hat,  which  he  believes  wan 
the  first  and  last  that  had  ever  been  at  that 
school.  Whilst  be  was  at  Kinnea,  as  that  wit- 
ness says,  the  child  was  treated  by  my  lord  at 
bis  son ;  and  Mrs.  Annesley,  a  relation  of  the 
family,  who  lives  in  the  neighbourhood  of  Kin* 
nea,  tells  you,  that  her  brother  colonel  Geoffry 
Paul,  a  gentlemau  well  known  to  most  persons 
here,  used  to  visit  my  lord,  and  my  lord  to  visit 
him,  and  that  her  brother  nsed  at  table  to  drink 
the  boy's  health  as  my  lord's  son ;  and  says, 
that  she  was  sure,  from  the  knowledge  she  had 
of  her  brother,  that  if  he  had  suspected  that  he 
was  the  illegitimate  son  of  lord  Altham,  he 
would  not  have  done  him  the  honour  to  have 
drank  his  health  ;  and  tliat  she  never  heard  he 
was  the  illegitimate  son,  till  of  Ute  that  he  has 
been  called  so,  on  account  ef  this  present  dis* 
pute. 

The  next  place  the  child  waa  carried  to  was 
Carrickduff,  iu  the  county  of  Carlow;  and 
there  you  have  had  several  witnesses  to  prove 
him  the  legitimate  wn,  viz.  Two  C 
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Jamps  Dempsie,aDt]  Mr.  Charles  Byrae;  who 
all  sirear  to  this  child 'a  bciDjf  there  acknow- 
le(l;>;ed  as  my  lonl's  lawful  M>n,  and  Uiat  they 
bad  1)0  douht  upi»n  them,  at  that  perio<l  et'time, 
coocerniug  his  bfiii^  so  ;  and  it  appears,  that 
Dempkie  was  takea  lo  to  teach  the  child,  aod 
aAerwards  kept  school  where  the  child  was 
constaotlv  sent 

From  hence,  they  ha?e  carried  him  to  Dub- 
lin, to  my  lord  Altham's  house  in  Croas-laue ; 
anil  here  Catherine  ONeil,  who  was  the  per- 
son that  brought  him,  gives  you  an  account  of 
tlie  identity  of  the  person,  and  likewise  of  his 
bfinp:  acknowledged  as  the  son  of  lord  Altham. 
And  Nicholas  Duife,  who  kept  a  public- house, 
and  wati  a  chairman  in  this  town,  who  was  i're- 
quentiy  with  my  lord  (and  I  think  I  may,  once 
|or  aU,(>bser\e,  that  this  unhappy  Doblemaa 
did  nut  distinguish  his  company,  as  became 
one  of  his  rank  and  Quality)  tells  you,  that  my 
lord  has  mentioned  this  boy  to  him,  as  one  that 
would  one  day  be  lord  Altham  ;  and  another 
time,  in  discourse,  told  him,  lie  would  be  earl 
of  Anglesea.  From  Cross-lane  (there  is  some- 
thing mentioned  of  Stephen's  Green,  but  1 
could  not  ooUfCt  at  what  period  of  time  he  was 
there),  the  next  place  he  is  removed  to  with 
certainty,  is  Frap|>er-lane;  and  there  he  is 
■ome  tiiue  wiih  his  father,  is  put  to  school  to 
one  Ciarth,  and  is  known  to  se?eral  |)eoplq  in 
that  neighbourhood :  to  this  vou  ha?e  tlie  e?i- 
deuce  of  the  two  Byrnes  and  Slatthew  Plunket, 
fkho  swear  that  he  was  treated  as  the  son  of 
lord  Altham,  though  the  care  of  him  seems  to 
lessen  ai  tliat  place ;  for  in  Cross- lane  you  hear 
of  Aliss  Gregory,  and  more  of  her  in  Frapper- 
lane ;  and  to  bVr  they  have  imputed  the  neg- 
lect she^tn  to  this  son.  From  hence  my  lord 
Qioves  to  IiK'hicore,uboutthe  month  of  August, 
17'^4,  at  Mhich  time  the  chdd,  then  about  nine 
years  of  age,  was  letl  by  his  father.  The  cvi- 
dciioe  spevk  of  his  being  sent  immediately  to 
the  house  of  one  Mrs.  Cooper.  Here  the  e%i- 
4ei)ce  bt^ius  to  be  less  connected  than  before ; 
but  1  shall  mention  it  as  given.  Michael  Wal- 
<tron  and  Dunn  say,  he  was  put  to  school  to  the 
said  Dunn,  who  also  swears  to  the  person,  and 
Uiat  he  wais  put  to  school  by  one  Cavenagb,  a 
dancing- master  ;  that  he  atterwards  saw  lord 
Altham  at  Cavenagh's,  and  that  lord  Altham 
firoiiiiKeti  to  pay  him  for  his  care  of  biro.  It 
Mas  i>ef()re  this  period  of  time,  that  Byrne  ju- 
Dtor  speaks  \A'  his  coming  to  him,  and  the  care 
lie  took  of  his  school- (eJJow,  and  the  destitute 
coniiiiiou  he  vias  then  in.  After  this,  the  first 
account  that  1  think  is  given  of  him,  is  that  of 
Mr.  A  my  as  Bushe,  wlio  s(>eaks  of  him  as  a 
boy  loitering  about  the  college,  who  got  his 
bis  sul>siHti.'iice  by  running  of  errands,  by  the 
name  ot  a  scull  ^  that,  mo%ed  by  bis  story,  he 
was  takeu  in  hy  the  humanity  of  this  young 
gentleman,  and  that  he  had  intentions  to  do 
for  liiiii,  if  ])is  grandfather  would  have  per- 
liiitied  Inui  to  keep  the  lad.  The  next  account 
Me  huvi>  ot  liiiu  is  from  Farrell ;  he  tells  you, 
thai  lie  recei\ed  him  fur  a  liitle  while  into  his 
house,  aiMl  that  at  the  re<|ucst  of  his  lather ; 


and  gives  an  account  how  he  handed  bim  over 
to  Purcell ;  and  Purcell  tells  you  the  care  he 
and  his  wife  took  of  him,  and  that  tbev  both 
considered  him  as  the  lawful  son  of  lord  Altham* 
The  boy  left  I'urcdl's  ungratefully,  after  tba 
treatment  he  met  with  there;  and  the  next 
news  of  him  was  at  the  house  of  5(r.  Tigbr, 
taken  in  by  his  son  ;  this  in  point  of  time  must 
have  been  soon  after  the  deani  of  lord  Altham, 
which  happened  in  November,  1727  ;  and  in 
the  February  following,  this  boy,  about  13 
years  of  age,  w  as  missing,  without  any  previous 
quarrel,  and,  as  the  witness  soon  alter  beard, 
was  sent  to  the  West^ludies. 

Gentlemen,  tlie  plaintiff,  after  this,  thought 
it  necessary  to  give  some  evidence,  to  account 
how  a  child  that  had  been  acknowledged  by 
the  father  as  his  lawful  son,  came  to  W  treated 
in  this  maimer ;  and  vou  will  observe,  that  oos 
of  the  witnesses,  Pluiiket,  says,  that  in  Trapper^ 
lane  Miss  Gregory  Hved  with  lord  Altham  as  a 
mistress,  that  she  complained  of  this  boy,  ami 
that  he  was  corrected :  indeed,  be  does  sajr» 
that  tlie  boy  owned  the  fault  that  he  was 
charged  with  ;  and  a  wimess  produced  for  tfas 
defendant,  Arthur  Herd,  tells  vou  what  the  of- 
fences were,  and  the  immoderate  correction 
that  was  given  to  this  boy.  And  other  wit- 
nesses have  told  vou,  that  my  lord,  Mifts  Gre- 
gory and  the  boy  did  not  agree,  and  that  lord  Al- 
tham coidd  have  no  peace  whilst  the  boy  was 
in  the  house. 

Gentlemen,  the  next  fact  that  the  counsel  for 
the  plaiutifl'have  thought  pro|»er  to  opplv  their 
evidence  to,  has  been  to  shew  that  this  hoy,  at 
the  time  he  was  taken  from  Mr.  Tigbe*s,  \\%m 
sent  out  of  the  kingdom  by  the  procurement  of 
the  now  defendant,  and  that  by  force,  about 
five  months  after  lord  Alth.im's  death.  He,  as 
has  been  said,  died  in  NovrmUT,  1797,  and  the 
boy  was  takeu  auay  the  February  ftOlowing. 
And,  gentlemen,  as  this  seems  to  he  a  contro- 
verted fact,  1  shall  mention  the  evidence  jiarti- 
cularly.  The  first  account  is  that  which  Pur- 
cell gives,  that  atler  Uie  child  had  ilic  small 
pox,  the  present  defendant  came  to  his  house, 
enquiring  after  this  boy ;  that  he  there  called 
him  the  son  of  lord  Altham  his  brothtT ;  that 
the  boy  cried,  and  said  he  was  afraid  of  his 
uncle  captain  Annesisy  \  and  that  captain  An- 
nesley  told  Pmcell  he  would  S|R*ak  to  luy  lord, 
and  induce  bim  to  make  him  a  handsome  con- 
sideration for  his  caro  of  the  child,  bimie  time 
after  this,  and  after  my  lord  Altham's  death, 
the  boy  came  to  Purcell,  hwX  told  him,  his  mis- 
tress hud  sent  him.  lor  that  a  man  had  come  to 
his  house  from  his  uncle,  desiring  him  to  gs 
to  the  house  of  one  Jones  in  the  market ;  and 
that  she  desired  Mr.  Purcell  tu  go  along  with 
him  :  He  tells  ^ou,  that  he  wcut  thither,  and 
that  he  met  this  captain  Aunesley  tliere,  and 
the  expressions  that  were  made  use  of  by  him 
in  order  to  take  away  this  hoy  ;  and  he  tells 
you  that  he  rescued  and  CAriied  home  the  boy. 
The  next  account  that  they  give  you,  is  iiy 
one  Mark  Byrne,  a  constable  at  that  time, 
who  telUyou,  that  bs  i«as  applied  to  by  ost. 
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John  Doonellj,  who  told  him  that  he  had  a  job, 
for  which  be  was  to  have  a  guinea,  which  waa 
to  sett  this  boy,  and  briu|f  him  to  lord  Altham ; 
that  accordingly  they  carried  him  to  the 
house  of  this  same  Junes ;  that  lord  Aliham 
was  there ;  that  he  accused  him  of  stealing  a 
silver  spoon,  and  onlered  them  to  take  away 
the  thieving  son  of  a  whore ;  that  accordingly 
they  took  bini  away,  and  in  carrying  him  to 
George's  quay,  as  they  were  directed,  that 
there  was  a  crowd  gathered  ;  that  the  boy 
cried ;  that  they  put  him  in  a  hackney  coach 
which  they  met  near  £ssex- bridge,  and  car- 
ried him  to  the  place  appointed  on  George's 
qoay ;  that  my  lord  followed  on  foot ;  and 
tnere  he  tells  you  that  he  saw  one  Reily,  a 
servant  of  lord  Aliham's,  and  that  my  lonl 
went  into  the  boat  with  Ueily,  the  bov,  and 
Donnelly  ;  that  they  went  off,  and  that  be  saw 
them  go  to  thoi^end  of  the  wall.  The  next  per- 
son produced  was  Reily,  and  he  agrees  in  the 
material  circnmstances,  which  were,  that  he 
Mw  this  boy  on  George's  quay,  that  he  went 
into  the  boat  with  my  lord  and  the  boy,  and 
that  my  lord  and  the  hoy  went  on  board  the 
ship ;  that  the  boy  was  leA  behind  in  the  ship, 
and  by  the  time  the  boat  returned  it  was  nigbt. 
Gentlemen,  there  is,  to  be  sure,  a  difficul- 
ty to  reconcile  the  testimony  of  this  Reily ; 
but.I  shall  speak  to  that,  when  1  speak  to  the 
gbjections  made  to  the  witnesses. 

The  next  evidence  they  produced  on  this 
head  was,  to  shew  that  a  ship  called  the  James 
of  Dublin,  Thomas  Hendry  master,  sailed  over 
the  Bar  of  Dublin,  the  30th  of  April  1738 ; 
the  ship  was  entered  in  the  Custom-house 
book  the  18th,  and  the  evidence  aflernards 
shew  that  it  sailed  the  30ih.  Mr.  Babe,  the 
proper  officer,  produced  the  book,  and  there 
this  entry  did  appear,  with  this  addition,  that 
the  entry  was  made  by  Mr.  Stevenson,  a  mer- 
chant in  this  town.  The  next  step  they  tf)ok 
was  to  shew  from  the  books  of  Mr.  Stevenson, 
that  this  boy  did  actually  sail  on  board  that 
•hip,  and  produced  Mr.  Crumie,  at  that  time 
clerk  to  Mr.  Stevenson,  in  order  to  shew  you 
that  this  boy  did  actually  sail  on  board  this 
ship :  He  tells  you,  that  this  ship  was  partly 
freighted  by  Mr.  Stevenson,  that  it  was  bound 
to  Fhiladelphia,  that  the  principal  part  of  the 
cargo  were  men  and  maid  servaut^t ;  he  pro- 
duced Mr.  Stevenson's  book  of  entries,  and 
this  book  being  read  as  evidence,  the  title  of  it 
was.  An  Account  of  men  and  women  servants 
on  board  the  ship  James,  which  went  over  the 
Bar  of  Dublin  the  30th  of  April  172B.  Gen- 
tlemen, there  was  a  long  list  of  names,  and 
among  the  rest  was  that  of  James  Annesley  ; 
and,  gentlemen,  this  Cromie  was  cross-exa- 
mined as  to  the  manner  of  putting  servants  on 
board,  in  order  to  shew  you  that  it  was  impos- 
sible this  James  Annesley  could  have  been 
put  on  board  without  his  free  consent ;  for  that 
the  way  of  deahng  was  to  have  servants  in- 
dentured before  the  lord  mayor,  and  the  cus- 
tom was  to  have  one  part  of  the  indentures 
ddirercd  to  the  fcrvant,  the  other  to  the 


master  of  the  ship,  and  the  name  enrolled 
in  the  Tholsel- books:.  But  it  appeared  fi*om 
his  evidence,  that  the  list  produced  and  kept 
by  the  merchant,  was  not  taken  from  tho 
indentures,  or  the  books  of  the  town  clerk,  but 
that  the  method  of  taking  such  list  was,  that 
the  night  before  the  ship  sailed,  the  clerk  of  Mr. 
Stevenson  went  on  board,  and  the  master  <jrave 
him  the  names  of  the  persons  on  boani,  and 
from  that  list  this  entry  was  made  in  the  mer- 
chant's books :  So  that  from  tiiis  account,  it 
was  very  possible  for  persons  to  be  sent  away 
that  had  never  indentured.  In  order  to  shevr 
that  this  boy  was  really  indentured,  the  counsel 
for  the  defendant  produced  the  original  book 
kept  by  the  town  clerk,  in  nhich  are  entered, 
by  the  town-clerk,  the  names  of  the  persona 
who  indent  for  foreign  service,  before  my  lord 
hiayor ;  in  which  was  entered  the  name  James 
Hensley,  and  insisted  that  it  was  the  same  per- 
son, though  wrong  spelt ;  and  that  the  plain- 
tiff had  indentured  in  the  regular  way,  and  was 
carried  off,  not  by  force,  but  according  to  law. 
But,  gentlemen,  I  must  observe  to  you,  that  the 
manner  of  indenting  is  such,  that  wherever 
a  person  of  tender  years  as  this  child  was,  be- 
ing about  thirteen  years  old,  was  to  indent,  it 
is  always  expected  that  the  parent,  or  some 
body  that  can  answer  for  that  cluld>  should  be 
there  consenting  to  that  indenture,  or  that  some 
aceount  should  be  given  concerning  him.  1 
mention  this,  because  no  evidence  has  been 
produced  by  the  defendant  to  show  who  were 
present ;  and  you  will  consider  whether  it  wae 
not  in  the  power  of  lord  Anglesea  to  have  pro- 
duced the  town-clerk  himself  who  made  the 
entry,  and  is  now  living,  and  whose  knowledge 
of  the  Anglesea  family  was  such,  that  upon 
his  memory  he  might  have  given  some  light 
into  this  affair,  and  probably  conld  not  have 
mis-spelt  the  name  of  Annesley,  with  which 
he  was  well  acquainted. 

But,  to  put  this  fact  oat  of  doubt,  the  plain- 
tiff produced  Shelcross  Ashe,  an  attorney  of 
the  Court  of  Common  Pleas,  who  had  been 
employed  by  the  defendant  the  earl  of  Angle- 
sea  ;  who  tells  you,  that  upon  the  defendant's 
coming  to  the  title  of  ^ord  Altham,  by  his  hro« 
ther's  death,  the  boy  was  mentioned  to  his 
lordship  by  a  gentleman  in  Ashe's  presence ; 
tliat  his  lordship  complained  of  the  reproaches  be 
underwent  on  the  boy's  account;  and  in  par- 
ticular, said  that  Hawkins,  who  was  king  at 
arms,  had  refused  to  enroll  his  title  as  lord  Al- 
tham, upon  the  clamour  made  by  this  boy  ; 
and  thereupon  called  him  impostor,  vagabond, 
and  he  believes,  bastard :  That  Ashe  then  told 
his  lordship,,  if  the  boy  were  a  vaisabond,  he 
might  be  obliged  to  indent  before  my  lord 
mayor  at  the  Tholsel,  and  be  transported. 
And  Ashe  further  says,  that  some  time  afler, 
he  was  again  in  company  with  the  defendant 
at  a  tavern,  with  others  of  the  defendant's  in- 
timates, when  my  lord  Anglesea,  then  lord  Al- 
tham, told  the  witness  he  was  gone,  meaning^ 
the  boy ;  which,  coupled  with  the  former  evi- 
dence,  sh^ws,  as  was  insistjed^  that  the  defend* 
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aot  intended  to  put  the  plaiDUfToot  of  the  way ; 
mod  i^ives  creifit  to  the  wilneMes,  who  tor  bis 
lordship  executed  such  intention,  as  belbre  re- 
lated. 

The  plaintiiT  went  further,  to  shew  that  the 
deft'udaut  not  only  occasioned  this  person's  be- 
iof^  taken  away,  but  upon  the  plainlitTs  return 
into  England,  a  misfortune  befisllin^  him,  by 
the  acciflental  killing  a  man  at  8taiues  ;  that 
opportunity  was  laid  hold  of  to  prosecute  him, 
and  under*  that  colour  to  take  awav  his  life ; 
for  uliicb  purpose  one  John  Giffartfhas  been 
produced.  He  appears  to  have  been  an  at- 
turupy  of  the  Court  of  Common  Pleas  in  Eoflf- 
laud,  uud  agent  for  tlie  defendant.  Some  diffi- 
culty was  made  whether  his  evidence  should 
be  received  ;  but  the  Court  having  admitted 
.  him  to  he  examined,  with  liberty  to  disclose 
ivhat  did  not  come  to  his  knowledge  as  ageni 
for  the  defendant ;  You,  gentlemen,  will  not 
conkidcr  whether  the  divulging  conversation  be 
vhat  is  called  honourable  faietween  roan  and 
man,  or  whether  the  ill  treatment  this  person 
received  from  the  defendant  has  indoced  him 
to  ap|iear  to  give  testimony  in  this  cause,  but 
vrhether  what  he  has  sworn  be  true. 

-This  w  itness  8|ieaks  to  the  declarations  made 
^  by  my  lord  Aiiglesea,  at  the  time  an  appeal 
was  depending  between  him  and  csptain  Annes- 
ley,  before  the  Lords  in  England ;  upon  which 
occasion,  the  defendant  said,  that  it  was  better 
lor  him  to  throw  up  his  titles,  which  he  did  not 
value,  and  to  give  up  them  and  the  estate,  upon 
terms,  to  James  Annesley  the  plaiutiff,  whose 
right  they  were;  that  he  would  go  over  to 
France,  and  live  there,  where  he  should  be 
nuch  easier  and  happier  than  he  was  at  that 
lime.  He  tells  you,  that  this  was  re|>eated 
more  than  once ;  that  it  was  not  a  sudden  re- 
•oluiion,  but  the  result  of  deliberate  con^idera- 
lioo,  accompanied  with  another  act,  which  was 
that  of  taking  a  person  into  his  house,  to  teach 
bim  the  Freuch  tongue,  to  qualify  him  to  live 
in  that  kingdom.  And  the  witness  tells  you 
liuther,  that  the  reason  why  this  project  was 
dropt,  was  the  accidental  homicide  committed 
by  the  plaintiiT;  upon  which  lord  Anglesea 
changed  his  purpose,  and  resolved  to  prosecute 
bim  ;  and  frequently  declared,  that  ne  would 
give  10,000/.  if  he  could  get  him  hanged,  for 
then  he  should  be  easy  in  his  titles  and  esuto  ; 
and  that  this  prosecution  cost  lord  Anglesea 
SOO/.  As  I  shall  not  touch  this  part  of  the 
evidence  again,  I  roust  desire  you,  gentlemen, 
to  consider,  whether  the  words  sworn  to  be 
spoke  by  lord  Anglesea,  as  to  giving  up  bis 
estate,  may  not  be  accounted  for  as  the  rash 
expressions  of  a  man  distressed  in  his  circum- 
stances ;  but,  gentleaien,  if  you  believe  the 
other  two  facts,  that  is,  that  ford  Altham  did 
snirit  away  this  youth,  and  that  he  did  carry  on 
this  prosecution  against  him,  the  question  will 
tben  be,  what  influence  they  ought  to  have 
vpon  this  cause?  Aud  how  far  they  ought  to 
cooclode  against  the  defendant  as  to  the  fact 
ia  question,  will  deserve  your  consideration, 
llMii  tbe  phdntiff  BMiy  not  suftr  by  the  illegal 


acts  of  the  defendant,  nor  the  defendant  lie  in* 
jured  by  your  relying  too  much  upon  presump- 
tive evidence.  If  the  defendant  did  send 
away  the  plaintiff,  that  absence  must  lie  im- 
puted to  the  defendant.  The  suppressor  and 
the  destroyer  of  evidence  are  to  be  considered 
in  tbe  saiue  light  the  law  couitiders  a  spoliator, 
as  having  destroyed  the  proper  evidence  ;  and 
against  him  defective  proof,  so  far  as  he  bais  oc- 
casioned such  defect,  shall  be  received,,  and 
every  tbioff  presumed  to  make  it  effectual. 
Nay,  I  think  you  may  by  law  go  farther,  and 
if  the  pbintiff  has  ^iven  probaftde  evidi-nce  of 
his  beiug  the  legitimate  aoo  of  lord  Altham, 
the  proof  may  be  turned  on  the  defendant,  and 

JfWL  may  expect  satisfaction  from  him,  that 
ord  Altham  his  brother  died  without  issue : 
and  tliis  on  account  of  that  evidence  which  the 
plaintiff  must  be  supposed  to  have  lost,  by  the 
defendant's  having  so  many  years  put  it  out  of 
the  plaintiff's  power  to  assert  his  right.  And 
you  will  also  consider  whether  these  acts  are 
not  evidence  to  satisfy  you,  that  the  defendant, 
in  his  own  thouglits  and  way  of  reasoning, 
considered  the  staying  of  the  bo^  here,  as  what 
might  some  way  prejudice  his  title.  But  who- 
ther,  as  insisted  d|ion  by  the  plaintifTs  counsel, 
you  ought  to  take  this  as  an  adnissioB  on  the 
part  of  the  defendant,  that  the  plaintiff  was  tho 
lawful  son  of  lord  Altham,  wdl  deserve  fur- 
ther consideration.  Undoubtedly,  there  is  a 
violent  presumption,  because  no  man  is  sup- 
posed to  be  wicked  without  design,  and  tho 
design  in  this  act  must  bo  tome  way  or  other 
relative  to  tho  title;  but  whether  or  no  it 
was  the  opinion  of  the  trouble  he  might  have 
from  this  lad,  that  induoed  him  to  do  this  act, 
or  a  consciousuess  that  the  lad  was  the  son  of 
lord  Altham,  must  be  left  to  your  determina- 
tion ;  keeping  in  your  mind,  that  it,  though 
violeut,  is  but  a  presumption,  and  that  the  de- 
fendant has  an  undoubted  title,  unless  it  be 
proved  that  there  be  a  son  of  his  elder  brother 
now  living. 

Taking  the  influence  of  these  wicked  acts 
with  you,  I  shall  now  briefly  mention  tlie  na- 
tore  of  the  defence;  which  nas  been,  first  of 
all,  by  many  witnesses  to  shew  that  the  refiu- 
tation  of  tlie  country  was  against  there  being 
such  a  child.  Colonel  Lof^us,  who  lived  within 
eight  miles  of  Dunmaine,  who  was  a  person  of 
that  rank  and  distinction  in  the  oounti^  as  was 
likel}'  to  liear  it,  says,  he  never  heard  of  it. 
Col.  Palliser,  Mr.  and  Mrs.  Lambert,  Mr.  Pal- 
liser,  Mrs.  Giffard,  have  all  gone  likewise  to 
the  same  point,  and  say,  that  Uiey  never  heard 
of  a  miscarriage.  But  their  not  hearing  of  a 
miscarriage,  has  little  weight,  because  things 
of  that  nature  are  conduct^  with  privacy,  and 
the  report  of  them  seldom  reaches  far.  i»  the 
next  place,  they  have  produced  the  persons, 
who,  they  say,  were  the  servants  of  the  family 
at  the  time  that  this  birth  must  have  been : 
Mrs.  Heath,  roy  lady's  woinaii,  Rolph  the 
butler,  who  was  there  during  that  time,  An* 
thony  Dyer,  who  was  a  gentleman  to  my  lord, 
Martin  Nief  and  Oweo  Cavenagh,  servants  in 
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the  fkmily.  Gentlemen,  Mrs.  Heath,  Rolph 
mnd  Dyer,  are  all  positiTe  that  there  was  no 
child,  and  that  tliere  could  be  no  child  withoat 
their  knowledge ;  and  Mrs.  Heath  goes  so  far 
as  to  say,  there  never  was  so  much  as  a  preg- 
nancy. These  are  positi? e  evidence,  that  stand 
ID  direct  contradiction  to  the  plaiotifTs  wit- 
nesses. They  have  also  produced  William 
Koapper  and  William  Elmes  to  the  same  point, 
Iwth  conversant  at  Dunmaine :  William  Knap- 
per  in  particular  tells  you,  he  was  employed  by 
Che  late  earl  of  Anglesea  to  sell  the  Ross  estate, 
which  came  to  him  upon  lord  Altham's  death 
without  issue,  and  that  though  he  made  a  hun- 
dred articles  for  leases  of  the  Ross  estate  to  the 
tenants,  tie  never  heard  one  olgection  made  that 
there  was  a  son.  They  then  went  into  another 
piece  of  evidence,  whieb,  if  true,  stands  in  the 
place  of  positive  evidence,  because  inconsistent 
with  lady  Altham's  being  delivered  of  a  child  at 
the  tine  deposed ;  and  that  was,  my  lord  and 
lad^  AJtham's  going  to  Wexford  at  the  spring 
assizes,  held  the  16th  of  April,  1715,  and  re- 
turning IVoffl  thence  to  Dnnmtine,  and  going 
■ooQ  after  lo  Dublin :  Mn.  Giffard's  account  is 
this,  that  there  being  some  men  to  be  tried  as 
Pretender's  men,  the  curiosity  of  lady  Altham 
proposed  a  joornev  to  Wexford ;  that  she  ac- 
companied ray  lady  in  the  chariot ;  that  my 
lord,  Mre.  Heath,  and  Rolph,  rode ;  she  says, 
when  they  came  to  Wexford,  they  lodged  at 
the  house  of  one  Sweeney ;  that  they  went 
Into  court  and  stayed  there  during  the  trial, 
and  that  Mr.  Ceesar  Golcloogh  sat  by  them 
part  of  the  time ;  that  they  stayed  a  week  in 
Wexford,  aud  then  went  home  ;  and,  as  ap- 
pears by  the  examinations  of  Heath  and  Rolph, 
they  went  to  Dublin  in  a  very  short  time  after, 
and  stayed  there  all  the  summer ;  Heath 
swears  it  positively,  and  Rolph  that  they  stayed 
there  till  he  went  away.  Now,  gentlemen,  if 
this  iact  could  be  established,  it  would  un- 
doubtedly put  an  end  to  the  controversy  of  this 
day ;  because,  if  lady  Altham  was  at  the  as- 
sizes of  Wexford,  which  appears  to  be  the  16th 
of  April ;  that  she  oontinuoj  there  a  week,  and 
went  back  and  stayed  but  two  or  three  weeks 
at  Dunmaroe,  and  thence  went  to  Dublin,  where 
she  lived  the  remainder  of  the  summer ;  and 
this  being  at  the  time  when  she  was  supposed  to 
have  been  deHveredoftheplaintiff  ;tou  willcon- 
sKier  if  both  can  he  true.  But  this  met  has  been 
disputed,  and  in  this  manner ;  first  of  all,  Ker, 
who  was  clerk  to  mj  lord  chief  justice  Foster, 
who  went  that  ch^uit,  tells  you,  that  he  does 
not  remember  to  have  seen  any  hufies  there ; 
this  is  not  a  positive  proof,  hut  it  is  a  circum- 
stantial one ;  the  next  is  Ceesar  Cdclough,  who 
swears  that  he  does  not  remember  to  have  seen 
them,  and  from  the  business  he  was  engaged 
in,  the  gentleman  on  trial  being  his  rehtion,  he 
does  not  believe  he  sat  by  any  woman  that  day. 
There  were  also  two  positive  witnesses  pro- 
duced to  prove  lady  Altham  was  not  there, 
which  were  Tomer  and  Higginson.  Turner 
tells  yoo,  that  he  was  at  ine  house  of  Ddn- 
maioei  whei  my  lord  went  to  tluit  assizoi.; 


that  be  saw  him  get  into  the  ooaoh,  and  that 
he  saw  my  lady  in  the  house  after  my  k>rd  was 

Sme.  Higginson  tells  you  likewise,  thatoa 
e  Toesdav  of  this  assizes,  he  was  at  Dua« 
maine,  and  the  occasion  that  brought  him 
thither  fwhich  makes  him  certain  to  the  time) 
was,  to  desire  lord  Altham  to  send  somebody  to 
Inniscorthy  for  the  38  pounds  arrear  of  rent, 
which  his  son  was  to  oring  there.  He  tells 
you,  that  he  saw  my  lady,  that  she  was  un- 
drened,  and  that  he  believes  she  was  with 
child,  and  drank  to  her  safe  delivery.  And 
there  is  one  circumstance  further,  which  you 
'should  take  with  you,  that  Mrs.  Heath  says  in 
her  account,  the  sister  of  Mrs.  Giffard  went 
with  them  ;  though  Mrs.  Giffard  said,  No  one 
went  with  them  but  the  persons  she  named, 
but  did  not  name  her  sister. 

The  defendant  has  also,  in  order  to  account 
for  what  has  been  said  by  the  plaintiff's  wit* 
nesses,  as  to  the  chiM  taken  in  by  lord  Altham 
after  the  separation,  and  who  was  carried  by 
him  from  place  to  place,  and  treated  as  hissoDi 
examined  the  several  witnesses  produced  by 
them,  who  were  acauainted  with  lord  Altham 
and  his  fomily,  during  the  time  the  boy  was 
with  him,  to  prove  that  the  boy  kept  by  lord 
Altham  was  tm  son  of  Joan  Landy  by  lord  Al« 
tbam,  as  was  supposed  ;  and  that  he  was  al« 
ways  considered  and  treated  by  that  lord  as  bii 
hairtard.  And  thus,  gentlemen,  yon  see  hotr 
the  witnesses  produced  in  this  cause  stand,  as  to 
the  most  material  circumstances,  in  direct  op- 
position to  each  other ;  so  that  the  one  or  the 
other  mutt  speak  false ;  which  of  them  have 
done  so,  God  only  knows.  You,  gentlemen, 
must,  after  taking  the  whole  into  your  conai- 
deration,  say  which,  in  your  opinion,  deserves 
credit.  I  shall  now  telce  notice  of  the  objec- 
tions to  the  witnesses  on  each  side. 
•  The  objections  that  have  been  made  to  the 
plaintiff's  witnesses,  as  to  their  uncertainty  with 
Regard  to  time  and  place,  and  other  circum- 
stances to  which  they  were  examined,  wera 
also  made  to  the  witnesses  for  the  defendant ; 
and  if  an  imputation  arises  from  thence,  you 
will  consider  whether  it  be  nut  equal  on  both 
sides.  In  the  next  place,  an  ejection  is  mAde 
to  the  condition  of  the  evidence  for  the  plaintiff, 
that  they  are  servants  of  the  lowest  stations, 
and  meanest  condition.  You  will  consider  hoiy 
for  that  ejection  ought  to  lessen,  much  less 
take  away  the  credit  of  their  testimony :  ser- 
vants about  the  fomily,  though  ih  the  meanest 
stotions,  were  likel^r  to  know  such  particular 
foots  as  they  have  given  evidence  of.  Bet  on 
the  other  side,  you  will  Qonsider  that  the  foet 
in  question,  is  a  single  foct,  which  mi^ht  be 
pot  in  the  mouth  of  any  body,  and  which  hae 
been  affirmed  and  denied  on  oath  by  the  re- 
spective witnesses.  Yon  wiH,  therefore,  f 
think,  find  it  necessary,  with  caot'ion,  to  at- 
tend to  the  objections  made  to  the  credit  of  the 
several  witnesses  that  stand  in  opposition  to  eaeli 
other :  for  insunce,  if  the  credit  of  Mrs.  Cde 
can  engage  your  belief  as  to  the  circumstance 
of  the  mtoaniage^  then  Mie,  Heath  has  notf 


14  lU] 


17  GEORGE  II.    Trial  in  EjcdmetU  ielwen  J.  Annedey,  esq.    [1420 


iworn  true ;  because  nhc  lias  sworn  tbe  cxm- 
trarj,  and  that  to  a  fact  Hiiicli  luustt  have  beeo 
obsci  veil  by  her.  A^ain,  it'  Mrs.  Cole  obtaius 
ereilit,  Mrs.  Heath  iiiiist  be  niistakeo  iu  anoiber 
fact,  though  iiot  of  that  cousequeDce,  and  that 
is,  the  renioTal  to  Diiumaiue :  Mrs.  Cole  sa^s, 
•nil  Mrs.  Briscoe  t«H>,  that  my  lord  and  lady 
jllthan]  wtnt  to  ludji^iiigs  in  Essex-street; 
Mrs.  lleaih,  that  thi-y  went  directly  from  capL 
Briscoe's  to  Duouiajiie.  Now,  gentlemen,  as 
to  Mrs.  Cole's  and  Mrs.  Briscoe's  testimony, 
there  is  no  imputaiiotp,  other  than  what  arises 
from  their  age,  at  tbe  time  to  which  their  tes- 
timony relates,  when  the  eldfist  of  them  could 
not  be  above  IS  by  ber  own  account,  and  she 
speaks  to  a  fact,  which  Mr.  Prime  Serjeant 
tbbks  was  not  likely  to  engage  tbe  attention  of 
•o  young  a  person,  I  mean  the  place  to  which 
they  removed  ;  but  you  will  consider,  whether 
the  removal  of  my  lord  and  his  lady  from  their 
family  to  another  pUce  in  Dublin,  especially  as 
an  intimacy  was  kept  np  between  tbem,  be  not 
sufficient  to  answer  that  objection.  As  to  the 
circumstance  of  tbe  miscarriage,  there  she  is 
extremely  positive,  and  probably  tbecmrioeity  of 
girb  of  ber  age,  in  these  matters,  exceeds  that  of 
grown  persons.  There  was  an  observation  made 
as  to  the  word  Abortion,  but  1  think  there  can  be 
no  great  weight  laid  upon  that,  the  term  may 
have  been  learnt  since.  There  has  been  also  a 
witness  produced  to  discredit  Mrs.  Heath,  as  to 
tbe  very  substance  of  ber  teatiaumy  ;  wbat  be 
bas  said  must  be  fresh  in  your  memory,  but 
you  will  remember  tbe  seeming  art  made  use 
of  by  him,  to  shew  be  was  compelled  to  give 
his  testimony.  Besides,  his  testimony  is  not 
supported  by  circumstances,  but  is  another  in- 
stance of  oatu  against  oath. 

Gentlemen,  the  next  wilnesa  I  shall  tak^  no- 
tice of,  is  Holph:  (I  don't  speak  regularly  to 
tbem,  ioteniliug  only  to  take  up  the  most  mate- 
rial) he  certain^  delivered  his  testimony  in  a 
very  cle;:r  manner ;  he  gave  an  account  of  bis 
coming  to  and  living  in  the  family,  and  of  his 
continuance  in  it,  and  manner  of  leaving  it ; 
and  there  is  one  circumstance  that  gives  credit 
to  Rolph,  as  he  is  tbe  only  one  that  can  be  said 
to  receive  credit  from  tbe  witnesses  on  the  other 
tide.  The  plaiiitiflf's  witness,  John  Scott,  has 
said,  that  Rolph  was  butler  before,  and  conti- 
nued aAer  my  lady's  delivery;  which  agrees 
with  Rolph*s  e\idence,  but  varies  from  all  who 
have  spoke  ^to  the  birth  ;  who  say,  that  Rolph 
was  gone ;  that  Magher  lived  there  at  the  time 
of  Doyle's  and  Murphy's  being  there.  Dennis 
Redmond  does  say,  there  was  such  a  servant 
as  Rolph,  but  that  be  was  gone  before  the  deli- 
very. But  then  you  will  consider  what  ii(rure 
this  Rolph  made  on  bis  cross-examination ; 
such  an  absolute  imcertainty  as  to  every  thing 
but  what  he  was  brought  to'  disclose,  and  hia 
readiness  to  give  evidence  on  one  side  of  the 
question,  necessarily  induce  suspicion ;  and 
jou  will  consider  his  attempt  to  throw  a  reflec- 
tion on  the  plaintiff,  as  if  those  concerned  for 
him  would  have  tampered  with  Rolph  :  but  the 
flory  carriet  aa  im|»robabibty  in  it,  tliit  a  num 


should  send  victuals  before  him,  and  come  and 
offer  to  a  strani^er  what  was  not  iu  his  power  \% 
give,  and  that  m  such  an  open  manner. 

[Here  Mr.  Baron  Moanteney  spoke  to  tlit 
Lord  Chief  Baron.] 

Gentlemen,  my  brother  Moanteney  men- 
tions one  thing,  vihich  1  am  miUiiken  in«  if  be 
is  right;  be  says,  that  when  Mr.  M'Kercber 
made  the  offer  of  a  lieutenancy  to  Rolph,  bis 
own  company  were  only  present ;  I  do  appre* 
bend  there  was  not  only  the  company  of 
M*K.ercher,  but  the  company  that  was  with 
Rolph.  Gentlemen,  if  1  mistake  the  evidencn 
on  either  side,  impute  it  to  my  memory,  for  I 
have  no  intention  to  misrepresent,  and  thovU 
be  extremely  glad  if  any  body  would  act  vm 
right:  when  you  come  to  look  uooo  your 
notes,  you  will  see  how  this  fact  stanos.*  Bnt 
there  is  one  tiling  I  would  observe  as  to  th« 
testimony  of  Rolph,  and  that  is,  that  Mn.  Gif- 
fard  and  be  differ :  Rolph  baa  said,  that  tho 
new  road  leading  from  the  house  of  Danmainv 
to  the  cabbin,  was  made  for  tbe  benefit  of  going 
to  Mrs.  Giffard's  and  colonel  Palliacr's,  nnc 
that  Mrs.  Giffard  always  went  that  way  :  Mn* 
Giffard  says,  that  slie  never  went  that  way,  bat 
always  by  tbe  bridge.  These  are  alight  cir* 
cumstances ;  but  however,  where  witnenaa 
stand  in  such  direct  opposition  to  etch  othtr, 
they  deserve  some  attention. 
^  Anthony  Dyer,  gentlemen,  is  another  mate* 
rial  evidence  ror  tbe  defendant.  But  yoo  will 
consider  bow  far  bis  credit  is  affected  by  what 
I  am  going  to  mention.  Tbe  witnesses  no 
both  sides  have  aaid,  that  after  tbe  separation  of 
lord  and  lady  Altham,  tbe  child,  be  it  legiti- 
mate or  ill^itimate,  came  into  the  house  of 
Dunmaine.  William  Elmes  Axes  it  to  thrao 
weeks  afWr,  and  another  to  a  month  ;  but  tlus 
man  says,  that  be  was  there  at  the  8enaration« 

'  uls! 


and  three  quarters  of  a  year  after ;  anu  0wim«| 
there  was  no  child  in  the  house  during  thai 
time.1  As  to  tbe  positive  evidence  on  tho 
part  of  the  plaintiff,  Doyle  and  Murphy,  tbo 
observations  on  them  as  to  their  coming  into 
the  service,  have  been  made,  and  are  ex* 
tremely  strong.  Blurphy  did  say,  that  Doylo 
came  there  first ;  she  afterwards  chaog* 
ed,  and  said,  she  came  there  before  Doyle: 
you  will  conaider  also  the  manner  in  wnich 
they  give  their  evidence.  And  in  regard  to 
Mr.  Palliser,  Mrs.  Lambert,  and  those  peopio 
that  s|»oke  to  tlic  pregnancy  on  the  part  of  tho 
defendant,  tliey  have  gone  so  far,  that  if  yoa 
beUeve  them,  there  could  not  have  been  m  mia* 
carriage.  There  is  one  thing  J  forctit  to  men* 
tion,  to  strengtlien  tbe  evidence  of  Mrs.  Cole^ 

*  It  bas  been  said  that  chief  justice  Pratt 
never  took  notes  of  the  evidence  given  upon 
trials  before  him.  From  very  many  parta  of  tbit 
work  it  appears  that  formerly  judges  omitted  to 
minute  down  the  evidence.  Among  others,  aeo 
vol.  8,  p.  713 ;  vol.  11,  p.437 ;  vol.  13,  pp.  433, 
740 ;  vol.  13,  p.  186 ;  and  Layer's  objection  to 
C.  J.  Pratt's  fumining  up^  vol.  X%  p.  393. 
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iDd  wmken  that  of  Mrs.  Hrath,  nvhich  is,  tbl[t 
Lambert  said,  that  Sutton  the  8ur|;eon  was 
sent  for  to  Ross,  and  stayed  at  Dun  mat  ne 
A  fortnight:  now  when  you  come  to  compare 
the  tines  of  his  being  sent  for,  and  the  mis- 
carriage, you  will  consider,  whether  it  does  not 
tally  pretty  near  with  the  time  when  Mrs.  Cole 

S'tcb  an  account  of  the  miscarriage ;  and  yet 
rs.  Beath  says,  he  never  did  attend  my  lady. 
There  is  one  general  obserration  to  be  made 
OB  aH  the  eridence ;  and,  that  is,  that  there  is 
«  forwardness,  an  inclination  to  go  on  to  senre 
their  party,  on  both  sides,  and  that  they 
wmot  that  candidness  which  gi?es  a  credit  to 
witDeases ;  I  say  not  this  on  either  side,  but 
you  will  consider  whether  it  is  not  an  obser?a- 
tion  that  runs  through  the  whole.  I  shall  not 
trouble  you  with  respect  to  the  surgeon.  The 
oMection  to  him  arises  from  the  improbability 
or  bis  own  testimony.  As  to  Christopher 
Brown,  who  was  one  of  the  servants  attending 
at  dinner  at  the  christening,  supposing  what  he 
Mya  could  be  credited,  yon  will  consider  bow 
thmt  man  was  mistaken  in  the  description  of  the 
house.  And  you  will  permit  me  to  observe, 
that  there  is  a  great  difference  between  not  re- 
collecting circumstances,  and  a  witness  swear- 
ing to  those  that  are  false ;  the  not  recollecting 
ftmy  consist  with  integrity,  the  swearing  to  a 
falabood  never  can,  nor  can  you  give  any  cre- 
dit to  auch  a  witness ;  because  you  cannot  say 
thmt  be  is  wrong  as  to  this,  and  right  as  to  that 
part  of  bis  evicknce.  With  regard  to  the  se- 
veral witnesses  who  say  the  child,  from  first  to 
last,  was  not  only  reputed,  but  called  a  bastard, 
and  Joan  Landy  s  child ;  and  that  the  boy  knew 
ity  and  sent  his  duty  to  her  as  his  mother ;  you 
will  consider  how  consistent  that  \$  with  what 
William  £lmes  aud  others  have  said,  who  would 
hare  it  understood  that  nvy  lord  would  not  for 
fOO/.  thatthe  child  should  know  his  mother;  and 
thi^  my  lord  ordered  them  to  set  the  dogs  upon 
lier  if  vbe  came  near  the  house ;  and  yet  those 
who  apeak  of  him  at  Kinnea  and  Carrickduff 
Bay,  that  my  lord  has  often  cursed  him,  for 
having  too  much  of  his  mother's  blood  in  him. 
flow  these  different  accounts  can  be  reconciled, 
you  must  consider.  There  is  one  witness  more 
on  this  bead  that  1  must  take  notice  of,  and 
timt  is  Elizabeth  M<Mullen;  and  she  would 
have  it  understood,  that  out  of  the  mouth  of  the 
boj  himself,  at  the  funeral  of  his  father,  upon 
being  asked  by  her,  who  was  hia  mother,  he 
and  Joan'Landy.  Gentlemen,  vou  will  com- 
pare this  with  the  testimony  of  Mr.  Bushe  and 
fir.  Tighe ;  the  boy,  when  he  lived  with  Mr. 
Boafae,  peraiated  that  he  was  my  lord's  own 
•on,  and  the  same  at  Mr.  Tighe's :  now,  if  the 
boy  had  once  received  the  notion  of  his  being 
the  lawful  son  of  lord  Altham,  yon  will  observe 
the  improbability  there  is  of  his  saying  to  her, 
a  stranger,  1  am  the  son  of  Joan  Landy.  1 
will  carry  this  a  little  farther,  and  that  with 
regard  to  the  letter,  she  says,  was  wrote  by 
her,  f^ving  an  account  of  lord  Altham'a  death ; 
if  this  circumstance  be  false,  that  letter  must 
haic  been  fiothioiiSi  and  of  kiter  date. 


I  have  now  mentioned  the  evidcnoe  on  both 
sides ;  and  from  what  I  have  observed  to  you, 
it  does  appear  that  here  is  such  a  clashing  of 
witnesses,  such  contrary  eviilence,  that  thoui^h 
some  circumstances  might  be  reconciled,  yet 
others  will  remain  irreconcilable ;  and  there- 
fore I  must,  and  I  think,  you  gentleinen  will 
be  obliged  to  consider  the  circumstancea  that 
will  throw  a  probability  or  improbability  upon 
the  testimony  you  have  heard.  The  strong 
circumstances  which  induce  probability  in  fa« 
vour  of  the  plaintiff  are  those  1  have  mentioned| 
of  spiriting  him  away,  and  aflerwards  attempt* 
ing,  by  an  unjust  prosecution  to  take  away  hia 
life ;  to  which  I  have  before  spoke  at  large,  and 
need  not  rqieat.  On  the  part  of  the  defendant, 
the  circumstances  are  of  a  different  kind ;  and 
those  are  such  as  relate  to  this  family,  from  the 
beginning  of  the  transaction  to  the  end,  and 
arise  f^om  the  quality  and  circumstances  of  tha 
persons,  which,  as  has  been  urged,  must  hava 
rendered  a  fact  of  this  kind  too  notorious  ever 
to  have  been  doubted,  especially  in  this  king- 
dom :  that  it  most  have  oeen  known  to  the  re* 
latioiis  of  this  family  in  England,  whose  estato 
and  honours  were  to  be  enjoyed  by  that  aon  ; 
that  my  lord  Altham  himself  ought  to  have 
made  it  public ;  and  that  it  was  the  interest  of 
lady  Altham  that  the  duke  of  Buckingham,  her 
father,  should  know  that  she  was  vritb  child. 
Again,  ^ou  will  consider  the  improbalHlity 
arising  from  the  place  where  be  was  bom  ;  at 
Duumaine,  in  a  remote  part  of  the  country,  at* 
tended  by  a  coontry  midwife  aud  the  surgeon 
you  have  seen.  Ladies,  say  they,  of  her  rank 
would  not  aubmit  to  it,  and  are  usually  placed, 
on  auch  occasions,  where  they  can  have  tha 
best  aasistance ;  and  the  consequence  of  a 
child  to  this  family  particularly  rei[uired  it.  In 
the  next  place,  you  will  consider,  whether^ 
there  be  not  a  farther  improbability  arising  from 
the  nurse ;  that  a  poor  body  j^ould  be  employ* 
ed  is  no  wohder,  but  that  an  rofamous  poor 
body,  rendered  infamous,  as  was  supposed,  by 
mv  lord,  and  in  that  very  place,  should  ba 
taken  by  my  lady  to  nurse  her  legitimate  cbild^ 
18  scarce  to  be  accounted  for.  There  is  nothing 
said  to  reconcile  this,  but  the  testimony  given 
by  Laffan ;  and  ahe  tells  you,  that  this  was  a 
secret  not  discloseil  to  my  lady,  till  after  the  se* 
paration  :  indeed,  if  ^ou  believe  this,  the  im* 
probability  will  decrease ;  but  you  will  find  it 
difficult  to  suppose  my  lady  the  only  person  in 
the  family  to  whom  this  was  a  secret.  The 
place  where  the  child  was  nuned  hat  been  also 
urged ;  but  the  difficulty  is  not  that  a  nobte- 
man'a  child  was  nursed  at  a  poor  man's  honse, 
but  whether  that  house  was  fit  to  receive  a 
child  intended  to  be  preserved  ;  and  therefore 
the  probabilit}' or  Improbability  in  this  instance, 
will  depend  upon  the  credit  you  shall  give  to 
the  different  accounts  of  the  cabbin  where  this 
nurse  lived.  It  has  been  further  said,  that  tha 
aponsors  at  the  christening  of  this  child,  ought 
to  have  been  of  high  rank,  and  from  among  tha 
relations  of  this  noble  family.  Again  this  child, 
afier  the  stparatiooi  wai  removed  from  pUce  ta 
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place,  ami  we  have  not  beard  Ibat  lady  AUbam, 
eiiher  by  bcrwif  or  friends,  took  any  care  or 
notice  of  bim,  except  tbc  single  instance  at 
Boss.    Was  it  not  lady  Allbam's  interest  lu 
baro  acquainted  the  duie  of  liuckingbam  tb«t 
she  bad  a  son  by  her  lord  ;   that  be  bad  sent 
him  away,  and  nut  this  child  into  the  care  of 
his  wliore  ?    Ana  \ras  it  not  probable  if  tbia  no- 
tioe  bad  been  gi^co,  that  care  would  have  been 
token  of  this  child  bv  some  of  tbeTamily  ?  Tbe 
little  care  taken  of  his  edncation  by  my  lord, 
has  also  been  urged.    In  answer  to  which  you 
have  been  remimled  of  the  character  and  cir- 
cumstances of  kml  Altbam.    Again,  my  lord's 
parting  wilb  Uiis  child,  or  rather  exposing  bijoo, 
inthe  manner  you  have  heard,  cannot,  as  it  is 
said,  be  accounted  for,  supposing  bim  lo  be  tbe 
real  son  of  lord  AUbam :   but  wis  is  also  at- 
tempted to  be  answered,  by  tbe  influence  of 
Miss  Gregory,  and  her  representing  him  as  a 
bastard,  in  respect  to  my  lord,  though  bom  in 
wedlock:    but,  say  tbe  counsel  for  the  de- 
fendant, $up|»osing  tbe  plaintiiT  to  be,  what 
they  liave  endeavoured  to  prove,  a  bastard,  the 
whole  DUiy  be  reconciled.     But  if  the  inhu- 
manity or  exposing  this  child  raises  tbe  ob- 
jection, }  ou,  {gentlemen,  will  consider,  whether 
a  pcrstm"  cajtablc  of  treating  his  own  bastard  in 
that  manner,  may  not  be  sup|i08ed  capable  of 
bein:;  worked  up,  by  a  bad  woman,  to  turn  bis 
kgiiimate  child  out  of  doors.  Tbe  inhumanity 
teems  equal  In  botli  cases,  as  both  are  entitled 
to  the  care  and  protection  of  the  father.    I  had 
almost  given  the  preference  to  the  natural  chiU, 
as  the  legitin^ate  does  not  stand  in  equal  want 
ol'it ;  tlie  motuer,  the  family  n>ay  toke  care  of 
him,  but  tbe  other  is  a  cast-off.    But,  gentle- 
men, though  this  obieotioB  may  be  removed, 
with  respect  to  tbe  father,  it  makes  tbe  objec- 
tion very  stronfj^  when  applied  to  tbe  mother ; 
the  sufferings  ol  tbe  child  in  this  manner,  were 
what  one  would  expect  should  have  excited  and 
called  for  tbe  mother *s  peculiar  care :  that  she 
was  not  ignorant  of  it,  you  will  gather  from 
tbe  testimony  of  Catherine  0*Neik ;  and  you 
will  consider  tbe  manner  in  which  the  mother 
b  supposed  to  treat  that  child  :  "  1  abouki  be 
glad  to  see  my  son,  but  I  know  it  would  cost 
tlie  servant  that  brought  him  his  bread.'*    It 
must  be  a  weak  affection  that  could,  for  that 
reason,  be  prevailed  on  not  to  see  tbe  child. 
This  lady  lived  two  years  after  tbe  death  of  her 
husband,  and  we  do  not  find  any  evidence  of 
her  care  for  this  son ;  which  has  been  urg^ed 
also  lo  shew,  that  he  was  not  her  son.    Again, 
it  was  her  interest  to  take  notice  of  this  child ; 
it  has  been  mentioned,  and  not  denied,  that 
there  was  an  estate  of  1,200/.  a  year  that  went 
away  on  tbe  death  of  lord  Altbam,  and  wouM 
have  gone  to  this  son,  if  legitimate.    It  was  io- 
sbted  upon,  that  lady  Altbam  might  have  ap- 
plied for  tbe  guardianship  of  ber  son,  and  have 
had  a  good  allowance  made  by  tbe  lord  chan- 
cellor, lor  the  discbarge  of  that  trust,  which  she 
wantcxi.    I  must  also  observe  the  additional 
weight  they  gave  to  this  objectMMi,  from  tbe 
teskoiooy  that  Welsh  gave,  of  her  declaring 


that  her  heart  wosdd  break,  were  it  not  that  she 
bad  a  promising  voung  son,  who  would  be  a 
support  to  ber  in  ner  old  age.  AMermaa  King, 
at  whose  bouse  she  resided  14  montba,  a  maa 
of  integrity  and  trutli,  whose  credit  cannot  be 
controverted,  says,  he  never  heard  ber  mention 
her  having  a  son,  though  tbe  intimacy  of  din- 
ing at  one  tabki  for  that  time,  mnsi  probably 
have  afforded  firequent  opportunities  of  doing  so. 
And  whether  a  wemau,  under  the  affliction  of 
a  separation,  and  her  unhappy  cireumalaiiceR« 
could  have  concealed  such  a  fast,  it  worthy 
your  attention. 

There  was  another  matter  urged,  at  an  im* 
probability,  from  the  testimony  of  aolonel 
Wall.  I  shall  state  loyon  bow  thai  fact  stands. 
Cok>nel  Wall  said,  he  bad  taken  an  opinion  fur 
k>rd  Altbam,  as  to  the  power  he  bad  over  tbe 
Anglesea  estate:  that,  according  to  that  opi- 
nion, k>rd  Aliham  was  tenant  in  tail,  and  might 
have  barred  bis  issue,  and  by  that  meana,  have 
bad  it  in  his  power  to  raise  more  b^  the  aale  of 
his  reversionary  interest,  snppoamg  he  was 
only  tenant  for  life,  expectant  on  the  death  of 
tlie  then  earl.  But  tlie  same  witness  also  saidy 
that  he  would  not,  upon  the  credit  of  tbia  opi- 
nion, carry  tbe  title  to  market,  and  that,  not- 
withstanding this  opinion,  be  was  very  angry 
with  his  brother,  the  now  delendsnt,  for  re* 
fusing  to  join  with  him  in  selling  their  rever- 
sions. So  that  tord  Altbam^s  reversionary  in- 
terest, being  certain,  and  his  other  depeadiag 
on  an  undecided  question  in  law ;  yon  will 
coosiiler,  whether,  upcm  these  views,  be  wee 
more  likely  to  have  made  pnblicy  or  coooeaM 
bis  having  a  son. 

Having  now  gone  through  with  what  1  pro- 
posed to  say  upon  the  evidence,  1  shall  only  in 
general  take  notice,  that  it  will  be  proper  for 
you,  gentlemen,  while  you  are  consioering  this 
case,  to  take  with  you  the  charactere  of  the 
peraont  acton  in  it ;  and  thenoe  to  judge  what 
was,  or  was  not  to  be  expected  from  them. 
Again,  if  there  are,  as  I  suppose  there  will  be, 
some  of  tbe  plaintiff's  witnesses  to  whom  you  will 
not  give  credit,  you  will  consider,  whetiier  tbe 
pUintiff  in  justice  ou^ht  to  be  affected  therebv  : 
you  will  consider  bim  as  reduce«l,  by  the  de- 
lendant,  to  the  necessity  of  making  use  of  such 
evidence  as  offered  ;  and  in  such  case,  bad 
witnesses  may  have  obtruded  themselves,  or 
art  may  have  been  used  to  put  them  in  hit 
way ;  so  that  unless  it  apj>eared  that  tbe  plain- 
tiff made  use  of  them,  knowing  them  to  be  bad, 
they  ought  not  to  be  placed  to  bis  aoeonnt. 
You  will  also  consider,  that  though  yoii  have 
only  the  defendant  before  you,  yet  the  remain- 
der-men, who  do  not  derive  under  the  defendant, 
are  to  be  affected  bv  your  verdict,  and  ought 
not  to  be  postponed^,  unless  ^-ou  are  satisSed 
that  the  |dainttff  is  the  legitimate  son  oi:*  lord 
Altbam:  therefore  you  must  consider,  (takinff 
the  proofs,  the  probability  and  the  several 
things  together)  whether  ttie  plaintiff  be  the 
lawful  son  or  not  ?  If  be  be,  you  must  fiad  for 
the  plaintiff;  if  not,  for  the  defendant. 

Gentlemen,  I  i'orgol  la  jnention  the  evidenoa 
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ofny  Itni  MMrat-Alennler,  aa4  oTMr.  Med- 
lioilty  OMoeniiiig  loni  AhhtBi's  iledavttioiity 
as  to  liis  hafiDg  a  son.  Lord  Noatil^Alezan- 
der  ttMyoa  omhi  expressioD  of  lord  Ahbam's 
ta  one  Mr.  Crow,  an  expression  net  rery  easy 
to  be  understood  :  *'  My  wife  has  got  a  son, 
wirieb  will  make  that  rake  my  brotlier'a  nose 
■welK"  Wkiob  has  been  appli«t  to  tbe  aon  now 
in  question :  yon  wiH  consider,  wfaelher  it  con- 
cslodes  neoessarilv  to  that,  or  whether  lord  Al« 
tbam  might  not  nave,  in  bis  imagination,  some 
other  child  be^t  on  the  body  of  my  lady. 
There  was  an  intimatien  of  a  son  by  one  Se- 
grate,  who  might  be  then  liring ;  how  far  this 
rumour  was  in  my  lord's  mind,  is  hard  to  say  | 
but  if  this  was  not  in  bis  thoughts,  the  expres- 
sion is  extraordinary :  «  My  wife  has  got  a 
■on.''  This  mig^t  be  said  of  such  a  son  ;  but 
you  will  consider  whether  it  was  a  manner  of 
expression  for  a  son  of  bis  own,  bom  in  his 
own  house.  As  to  Mr.  MedKcott,  the  words 
sworn  to  him  were,  that  my  lord  should  say, 
**  I  bare  no  obild,  nor  know  not  that  I  erer 
shall,  I  do  not  care  if  tbe  deril  had  the  estate," 
If  my  lord  looked  upon  the  son  by  his  lady  to 
bare  been  begot  by  another  man,  consider,  if 
the  words  import  more  than  this :  J  hare  f  no 
son,  no  son  that  1  suppose  to  be  my  own,  I  do 
not  care  if  the  devil  bad  the  estate. 

But  takinjf  each  set  of  words  as  contended 
for  bv  each  side,  all  that  can  be  said  is,  that  my 
lord  has  at  different  times  raried  bis  manner  of 
speaking  on  this  subject ;  whether  you  can  find 
ont  the  motives  inducing  him  so  to  do,  or  can 
draw  any  conclusion  therefrom,  must  be  left  to 
your  consideration.  1  shall  think  myself  happy, 
if  any  thing  collected  by  me  can  assist  you  m 
the  discovery  6f  truth. 

Mr.  Baron  Momnttney,  Gentlemen  of  the 
jury,  my  lord  chief  baron  hath  summed  op  this 
evidence  in  so  full,  so  judictous,  and  so  masterly 
a  manner,  that  it  would Jbe  a. very  improper 
task  for  me  to  attempt  lo  go  again  with  you 
over  the  evidence  at  large. 

I  shall  therefore  confine  mjrself  to  some  of 
the  <more  capital  parts  of  the  case :  and  (al- 
fbough  I  am  e^remcly  sensible  in  liow  inac- 
curate and  disjointed  a  manner  I  shall  lay  my 
thonglits  before  you,  yet)  with  the  hope  of 
striking  out  even  tbe  smallest  spark  of  light, 
which  may  help  toi^^uide  you  thron^h  this  oark 
affair,  I  shall  endeavour  to  recollect  a  few  re« 
marks  on  those  parts  of  the  evidence  which 
strike  my  untlerstanding  in  tbe  most  forcible 
manner. 

And,  gentlemen,  I  shall  take  np  the  ease 
where  the  evidence  for  the  plainiiflf,  and  the 
observations  of  the  defendant's  counsel,  closed  ; 
]  mean  the  kidnapping  of  the  lessor  of  the  plain- 
tiff, and  the  prosecution  for  murder  carried  on 
against  him  by  the  defendant. 

Tbe  latter  of  these  two  facts  I  shall  consider 
first :  it  is  proved  by  John  Gifllard,  the  attor- 
pey  euiploved  to  caiTv  it  on  ;  and  in  the  course 
of  his  evidence,  ffentlemen,  several  things  oc- 
^ur,  whioh  though  not  relative  lo  that  proseoo* 


tine,  are  yet  eHronelj  malierial  for  ysor  osn* 
sideratiao. 

In  the  first  plaea,  gentlemen,  he  relties  to 
YOU  a  conversBitioo  bttwsen  the  defendant  and 
hiotiself  so  lon^  i^as  the  month  of  March  1741t 
and  the  occasion  uiKm  which  that  oonversatioo 
happened.  He  telto  yan,  that  at  that  tisae,  if 
was  the  common  topic  of  discdiirse,  that  Mr. 
Annesley  vras  retsraed  from  the  West-Indiee 
to  assert  bis  right ;  and  that  the  ddisndant  myt 
lord  Angiesea  was  at  tint  time  embarrassed 
with  a  variety  of  law  suits ;  that  my  lord  ex- 
pressed  great  uneasiness  upon  both  acconntit 
and  theraupon  told  him,  that  **  he  should  be 
very  glad  to  send  to  Mr.  Annesley  ;  and  if  he 
would  allow  him  %  or  3,000/.  a-year,  he  would 
surrender  np  to  him  bis  titles  and  estates,  and 
go  live  in  Prance ;  fbr  he  should  be  muoli 
happier  than  to  be  so  tormented,  and  had  nif 
ther  bis  brother's  son  should  have  it  than  any 
body  else ;  for  if  Jemmy  had  the  estate,  be 
should  live  easy  in  France,  fbr  it  was  his  rigblp 
and  be  would  surrender  it  to  him ;  that  he  did 
not  value  the  title,  he  wouM  go  live  in  France  • 
and  that  he  might  live  the  easier  there,  wouhl 
send  for  a  French  master  to  converse  with  bin 
in  that  language.'^ 

Tbe  counsel  fbr  the  defendant,  gentlement 
with  great  art  and  ingenuity  endeavour  to 
avoid  the  force  of  this  evidence :  and  in  the 
first  place,  they  represent  this  dechuration  of 
my  lord  with  regard  to  a  oompromise  and  his 
goinir  to  France,  as  an  hasty,  passionate  ex- 
pression, flowing  from  his  nneasiness  of  mind, 
on  account  of  tbe  ill  situatiin  of  bis  affairs,  and 
his  resentment  against  the  Annesleys. 

But,  gentlemen,  upon  Gifiard's  evidenee« 
this  could  not  possibly  be  tbe  case ;  fbr  he  telto 
jroo,  it  was  my  hnd's  resolution,  that  he  con- 
tinued in  that  resolotum  from  the  time  of  tbe 
first  converMtion,  which  was  before  the  10th  of 
March  1741,  to  May  1743,  that  in  pursuanoe 
of  that  resolution,  he  actually  did  (as  he  had 
declared  he  would)  send  for  a  person,  one  Ste- 
phen Hayes,  and  had  him  In  the  boose,  to 
converse  with  him  in  French ;  and  tliat  he,  the 
witness,  was  present  forty  times. 

The  next  thing,  gentlemen,  snggesied  by 
the  defendant's  connsel  was,  that  my  lord  An- 
gleseii  (ill  his  then  uneasy  situation,  and  so 
angry  with  the  Annesleys  aa  Gifi*ard  said  he 
was)  might  possibly  be  induced  to  wish  for 
such  an  accommodation  as  was  mentioned  with 
the  lessor  of  tbe  plaintiff,  not  through  a  coo*.- 
sciousness  of  bis  being  the  legitimate  son  of 
the  late  lord  Altham,  but  with  a  view  of  gnf^ 
tifying  bis  resentment  by  dtsappointiog  the  An* 
nesleys,  and  at  the  same  time  of  promoting 
his  own  interest  by  securing  to  himself  a  larger 
share  of  the  estate  than  would  otherwise  re* 
main  to  htm. 

But,  gentlemen,  when  yon  consider  the  foU 
lowing  part  of  Giflhrd's  evidence,  jou  wjU 
find,  that  neither  can  this  interpretation  lioM's 
because,  if  this  bad  been  the  scheme,  my  lord 
must  certainly  have  persevereil  in  it.  Whereas* 
upon  the  unhappy  aocident  of  Mft  AnMslej'f 
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kilUoff  «  man,  thii  tuppoied  ■efaeme  b  abtn- 
doned,  and  another  (much  more  beneficia),  at 
Giffiird  (old  you,  for  the  defendant,  and  abao- 
hitely  destnictiFe  of  the  other)  ia  immediately 
cttbraeed ;  which  waa,  to  carry  on  a  pretecu* 
tion  againat  Mr.  Annealey  for  that  fact,  and  if 
poaaibSB,  to  get  him  hanged. 

Consider  now,  gentlemen,  the  evidence  con* 
earning  that  protecution;  and  the  drcnm* 
ataneea  attending  it. 

The  first  of  May  ia  the  day  on  which  the 
mnrder  is  in  the  indictment  kid  lo  be  com- 
ittitted.  On  the  aecond,  lord  Angleaea  retains 
Gifiard  to  go  down  to  Btatnea  to  collect  evi- 
denee,  and  to  carry  on  the  proaecntion.  On  the 
fourth,  the  coroner's  iwiueat  finda  it  wilful 
mnrder.  Before  Gifiard  retorna  from  Stainea, 
my  lord  goes  down  to  Uonnslow  to  meet  him, 
In  order  to  learn  how  things  went  on ;  and  de- 
dares  to  him  that  he  did  not  care  if  it  cost  him 
10,000(.  if  he  could  get  Mr.  Annesley  handed. 

Quo  animo  are  these  things  said  and  done 
by  the  defeodant .'  Upon  what  grounds  was  it 
that  the  noble  lord  thus  offidonsly  interposed 
upon  this  oocaaion  ?  That  he  shewed  so  much 
impatience  to  learn  how  things  went  on  ?  That 
be  actually  expended  such  large  sums  of 
money  as  Giffard  expressly  tells  you  he  did  (I 
think  no  less  than  800/.)  and  declared  himself 
ready  to  expend  much  larger,  in  carrying  on 
this  prosecution  ?  Waa  it  for  the  sake  of  jus- 
tice ?  If  so,  wh^  all  those  precautions,  that 
contrivance,  which  you  were  told  of,  that  my 
lord  might  not  appear  to  be  concerned  in  it  ? 
If  not  for  the  sake  of  justice,  then,  gentlemen, 
you  are  to  consider  upon  what  other  principle 
and  motives  this  extraordinary  conduct  can  be 
accounted  for.  And  this  will  be  the  less  diffi- 
cult for  you  to  do,  uben  you  shall  compare 
these  facts  and  circumstances  with  the  reason 
given  by  my  lord  for  that  remarkable  declare  • 
tion  of  his  as  to  the  10,000/.  which  Giffard 
awears  positively  my  lord  mentioned  to  him, 
▼iz.  lie  did  not  care  if  it  cost  him  10,000/.  if 
be  could  get  him  hanged ;  *'  for  then  he  should 
be  easy  in  his  titles  aod  estates." 

There  is  another  part  of  Giffard*s  evidence, 
which,  as  it  strikes  me  strongly,  I  shall  men- 
tion for  your  consideration ;  and  that  is,  that 
my  lord  tolU  him  (fifty  times,  I  think  he  said, 
between  the  7  th  of  December  1741,  and  the 
14th  of  July  1742,  which  was  the  day  of  the 
trial)  that  this  (liretcnder,  as  he  called  him, 
was  trans|iorted  for  stealing  a  silver  spoon. 

You  n  ill  consider,  gentlemen,  what  weight 
this  circumstance  may  have  when  coupled 
k  with  the  complaints  made  aii:ainst  him  by  Miss 
Gregory  of  thieving,  with  what  the  witnesses, 
who  prove  the  several  attempts  upon  the  boy, 
aod  at  last  the  actual  transjwrtation  of  him, 
have.told  you  of  my  lord's  repeatedly  calling 
him  a  thieving  son  of  a  whore  ;  and  with  the 
particular  charge  h  hich  one  of  them  swears  my 
lord  made  aj^ain^st  him  of  having  stolen  froin 
him  a  silver  spoon. 

I  have  endeavoure<l  to  state  to  you,  gentle - 
mcHi  the  main  substauoe  of  Gifl^iircVs  evidence : 


in  order  to  avoid  the  force  of  it,  the  connael  for 
the  defendant  hava  atrongly  insiated  upon  two 
obiectiona  to  bis  credit 

The  first  b,  that  understanding,  aa  be  owns- 
he  did,  that  my  lord  Anglesea  by  hia  declara- 
tion aa  to  the  10,000/.  meant,  that  he  intended 
to  deatroy  Mr.  Annealey  if  he  could,  and  that 
he  would  expend  that  sum  in  means  to  have 
him  hanged,  be  did  not  decUne  being  farther 
engaged,  but  still  continued  to  carry  on  the 
proaecntion. 

And  indeed,  gentlemen,  it  doea  to  me  carry 
with  it  an  imputation  upon  Gifiard,  that  he  dul 
not  immediately  fling  up  any  concern  in  this^. 
or  any  other  business  of  my  lord's,  and  publiab 
this  declaration  to  all  mankind.  But,  gentle- 
men, you  will  consider,  on  the  other  hand» 
what  Gifiard  hath  said  in  excuse  of  himself. 
He  tells  you,  **  If  there  waa  any  dirty  work, 
he  had  no  hand  in  it."  He  distinguisheth  be- 
tween  a  bad  purpoae  and  the  carrying  on  a 
legal  proaecntion ;  and  he  telle  you,  *'  tnat  the 
coroner's  inquest  having  found  the  fact  wilful 
murder,  be  thought  that  a  sufficient  foundation 
Cor  him  to  proceed." 

The  other  objection  to  his  credit  is,  thai 
being  an  attorney  retained  by  lord  Anglesea  to 
carry  on  this  prosecution  (in  any  auit  between 
Mr.  Annesley  and  my  lord,  he  swears  posi- 
tively he  never  waa,  nor  ever  expected  to  be 
retained),  he  comes  here  volimtarily  to  disclose 
the  secrets  of  his  olient. 

Now,  gentlemen,  as  to  the  prosecution,  you 
will  observe,  that  the  original  discovery  of  my 
lord's  being  concerned  in  it  waa  not  voluntarily 
made  by  the  witness ;  for  he  tells  you,  that  he 
found  himself  under  the  necessity  of  suing  my 
lord  for  a  large  sum  of  money,  which  remained 
due  to  him  upon  his  bill  of  costs ;  and  that, 
upon  his  so  doing,  my  lord  filed  a  bill  against 
him  in  the  Court  of  Excliequer  in  England,  in 
his  answer  and  schedule  to  which  he  waa 
obliged  to  set  forth  the  particular  items  of  his 
bill  of  costs  ;  that  by  this  means  (as  he  sup- 
poseth^  Mr.  Mac  Kercher  got  knowledge  of 
It,  anu  thereupon  applied  to  him  to  give  his 
testimony  in  this  cause. 

As  to  the  conversation  between  my  lord  aod 
him,  J  have  already  declared  mv  sense  so  fully, 
when  the  point  was  debated,  vi  nether  evidence 
of  it  should  be  admitted  or  not,  that  1  shall 
trouble  you  with  a  very  few  vi  ords  only  upon 
it  now. 

Gentlemen,  I  can  bv  no  means  allow  it  to  be 
any  objection  to  the  credit  uf  tlie  nitness,  that 
he  voluntarily  discloseth  that  i«  hich  the  Court 
hath  unanimously  determined  he  was  com- 
pellable to  disclose.  And  I  must  say  this  far- 
ther, that,  in  my  apprehension,  GifJard  cuuld 
not  have  justified  himsell',  either  to  God  or 
man,  if  he  had  nut  disclosed  it ;  especia'ly, 
as  it  VI as  a  declaration  want^mly  made  to  him, 
not  under  the  seal  of  frieutlship,  nor  of  that 
confidence  which  is  necessary  between  client 
aod  attorney. 

Genllemen,  you  are  the  judges,  and  you  will 
cartf'ull?  consider  vihat  degree  of  credit  to 
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fti?e  to  this  and  every  other  witness  who  hath 
Seen  produced  upon  this  occasion ;  and  God 
forbid,  that  any  part  of  the  eridence,  any  ar- 
gumentv  or  any  observation,  should  ha?e  more, 
or  l^ss  weight  with  you  than  it  will  bear. 

If  vou  Mlieve  the  eTideuce  of  Giffard,  you 
will  then  consider,  that  you  have  an  express 
mekoowledgment  of  right  in  the  lessor  of  the 
plaintiff  from  the  mouth  of  the  defendant  $ 
that,  independently  of  this,  you  have  declara^ 
tiens  and  Acts  which  strongly  import  a  con- 
sciousness of  that  right.  And  lastly,  you 
will  consider  what  strength  this  evidence  of 
GiiBird  adds  (if  anv  strength  is  wanting)  to  the 
evidence  of  the  kidnapping  in  1738. 

That  foct,  gentlemen,  stands  positively  and 
fully  proved  by  a  multitude  of  witnesses,  nei- 
ther oiscredited,  nor,  as  it  was  promised  by 
the  defendant's  counsel,  contradicted.  And, 
indeed,  if  that  fact  was  not  so  clearly  proved, 
the  evidence  of  Mr.  Shelcross  Ashe  is,  in  my 
apprehension,  sufficient  to  silence  the  least 
donbtaboutit.j 

You  will  then  consider,  gentlemen,  if  you 
believe  that  evidence,  whether  there  does  not 
from  thence  arise  the  most  violent  presumption 
of  the  defendant's  knowledge  of  title  in  the 
lessor  of  the  plaintiff. 

It  is  represented  to  yon  by  the  defence,  that 
it  was  notorious  to  every  body  conversant  in 
that  noble  family,  that  lady  Altham  never  had 
a  son  in  Ireland :  that  she  never  miscarried  : 
that  she  never  was  with  child.  On  the  oiher 
hand,  that  it  was  eoually  notorious,  that  my 
lord  had  a  son  by  Joan  Landy ;  and  that  the 
lessor  of  the  plaintiff  was  that  son.  Noiv,  if 
thb  was  the  case,  for  heaven's  sake,  gentle- 
men, what  apprehensions  couhl  the  defendant 
possibly  be  under  from  a  boy,  who,  if  he  had 
set  up  any  claim  to  the  title  and  estate,  must 
inevitably  have  been  detected  as  a  most  noto- 
rious impostor  ? 

But  if,  on  the  other  band,  this  boy  was  the 
legitimate  son  of  lord  Altham  (and  whether  he 
was  or  not,  nrast  certainly  lie  in  the  know- 
ledee  of  the  defendant)  then,  gentlemen,  yon 
willcoosider  whether  this  kidnapping  and  this 
prosecution  will  not  be  easily  and  naturally  ac- 
counted for ;  and  whether  any  other  adequate 
cause  than  a  knowledge  of  his  being  so,  can, 
with  any  degree  of  probability,  be  assigned  for 
this  extraordinary,  this  iniquitous  behaviour  of 
the  defendant. 

But,  gentlemen,  the  counsel  for  the  defen- 
dant have  told  you,  that  the  material  fact  in 
this  case  is  the  birth  ;  and  unless  that  is  incon- 
testably  proved,  that  the  plaintiff  cannot  possibly 
avail  himself  of  any  presumptions  (an  inge- 
nious f^entleman  chose  generally  to  call  them 
suspicions)  which  arise  in  this  case. 

Gentlemen,  I  differ  entirely  from  them  upon 
that  head.  If  that,  which  to  be  sure  is  the 
material  fact,  were  proved  to  you  incontes- 
tably,  the  plaintiff  would  then  have  no  occasion 
^r  presumptions.  Presumptions  then  only 
are,  or  can  be,  of  use,  when  the  fact  in  disputt 
if^AOty  nor  can  be^i^rof  ed  incoiiteatably* 


Gentlemen,  as  this  assertion  hath  been  sp 
strongly  insisted  on,  and  hath  had  so  much 
stress  laid  upon  it,  by  every  one  of  the  learned 
counsel,  let  me  detain  you  a  little  to  make  a  few 
observations  upon  the  sutyect  of  presumptions. 

Presumptions,  gentlemen,  have  at  all  times, 
and  in  all  laws  which  I  have  ever  heard  of, 
particularly  in  our  own,  been  allowed  to  have 
great  weight  in  doubtful  cases.  Some  are  of 
so  high  a  nature,  that  the  law  will  not  admit 
of  any  proof  to  the  contrary  :  and  these  arc 
called  presumptions  jurU  ei  de  jure.  Again, 
there  are  presumptions  of  law ;  as  likewise  what 
the  writers  upon  this  subiect  call  presumptiona 
of  man  (such  as  are  collected  ocrasionafly  bj 
man's  understanding  from  given  facts),  which, 
though  they  fall  short  of  that  strength  and 
conclusive  force  which  the  others  have,  are 
yet  to  stand  in  the  place  of  full  proof  till  the 
contrary  is  proved. 

<*  Violenta  presmnptio  is  many  timet  plena 
probation"  are  the  express  words  of  my  lord 
Coke;  and  the  case  which  that  great  oracle  of 
the  law  pots  upon  it,  is  this :  "  A  man  is  rua 
through  the  body  with  a  sword,  in  an  house, 

whereof  he  instantly  died A  man  is  teen  to 

come  out  of  that  house  with  a  bloody  sword, 
and  no  other  man  was  at  that  time  in  the  house.'* 
Upon  tb€»ie  circumstances,  gentlemen,  a  violent 
presumption  arises,  and  snail  stand  for  full 
proof,  unless  the  contrary  can  be  proved,  that 
that  man  was  the  murderer. 

Now,  gentlemen,  you  will  observe,  that  in 
the  case  puf  (and  many  others  of  a  like,  or 
even  inferior  kind  may  lie  put,  in  which  great 
numbers  of  the  king's  subjects  daily  suffer 
capitally),  the  jury  from  circumstances  infer  a 
cnminal  fact  committed  by  the^erson  accused. 
A  fortiori  it  should  seem  reasonable,  from  a 
criminal  fact  proved  to  infer  the  circumstances 
and  motives  leading  to  that  fact. 

Mr.  Serjeant  Marshall  very  properly  men* . 
tioned  to  you  the  case  of  the  spoliation  ot'a  deed« 

lu  that  case,  gentlemen,  it  b  an  established 
maxim,  **  that  all  things  are  to  be  presumed  in 
dbfavour  of  the  spotiator."  And  you  will 
consider,  whether  a  parity  of  reason  will  not 
operate  strongly  in  the  present  cane.  Mr.. 
Serjeant's  reasoning  on  this  head  was  enturelj. 
agreeable  to  what  I  remember  to  have  heard 
laid  down  by  one  of  the  greatest  men  who  ever 
satin  a  court  of  judicature,  viz.  That  circum- 
stances were,  in  many  cases,  of  greater  force, 
and  more  to  be  depended  upon,  than  the  testi-> 
mony  of  living  witnesses. 

Witnesses,  gentlemen,  may  either  be  mis- 
taken themselves,  or  wickedly  intend  to  de* 
ceive  others.  God  knows,  we  have  seen  too 
much  of  this  in  the  present  cause  on  both  sides! 
But  circumstances,  gt^ntlemen,  and  presump- 
tions, naturally  and  necessarily  arising  out  of 
a  given  fact,  cannot  lie.  And  gentlemen,  it 
must  be  left  to  >our  consideration,  wliether  in 
this  case  the  presumptions  arising  from  the 
kidnapping,  and  the  prosecution  tor  murder, 
do  not  speak  stronger  than  a  thousand  wit* 
nesses.  * 
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Tbe  next  obeemtNm,  fntlnnctt,  which  Ba- 
fnrelly  ariselh  from  the  kkliiap|iiDfr,  ii*  tlml 
the  lessor  of  the  plaintifTis  thereby  thrown  fif- 
teen years  back  in  his  efideooe.  If  Urn  ctse 
had  come  under  your  consideratinu,  ar  that  of 
any  other  jury ,  soon  after  the  death  of  the  late 
lord  Altham,  it  would  not  have  been  attended 
with  the  difficuUica  it  now  it,  but  moat  have 
received  a  very  easy  and  clear  determination. 
Mrs  Bhiells,  who  is  sworn  to  ha?e  brouf«lit  him 
into  the  world, — the  clerg;yman,  who  b  sworn 
to  have  christened  him -^ the  persons,  who  are 
■worn  to  have  been  sponsors  (with  many  other 
material  witnesses)  were  probably  all,  or  onoat 
of  them  then  living,  and  micht  have  borne  their 
testimony.  The  account  which  you  now  have 
of  them  IS,  that  they  are  all  dead. 

In  the  next  place,  gentlemen,  yon  areto  eon- 
«der  the  dangers  to  which  this  gentleman  lies 
open  in  asserting  his  supposed  right ;  on  the 
one  hand,  from  witnesses  officiomly  dbtmdiug 
Aemsdves,  and  on  the  other,  from  witnesses 
who  may  have  been  induslrioosly  obimded 
upon  him.  And  if  you  believe  that  tbtae  diffi- 
enltiea  have  been  oocaaioncd  by  the  wicked  act 
of  the  defendant,  ynu  are  then  to  consider  whe^ 
^er  a  much  idig^r  evidence,  than  might 
otherwise  have  been  required,  will  not  satisfy 
yon,  in  a  case  thns  circumstanced,  of  the  troth 
and  justice  of  his  claim. 

But,  gentlemen,  the  counsel  ibr  the  defen- 
dant farther  tell  jron,  '*  that  although  yon 
might  possibly  be  induced  to  think  tlie  denm- 
dant  capable  of  committing  a  wicked  act,  yet 
tliat  ought  not  to  influence  your  judgment  as  to 
the  determination  of  his  property.'* 

And,  gentlemen,  1  must  agree  that  a  wicked 
act,  nay  repented  wicked  acts,  in  general, 
ought  not  to  influence  your  jndgmeof.  But  if 
the  defendant  hath  committetl  a  most  wicked 
•ct  against  the  person,  who  then  asserted  him- 
aelf  to  be  the  son  of  lord  and  lady  Altham,  and 
who  is  now  contesting  with  him  his  title  and 
estate ;  if  he  hath  done  another  very  eztraor* 
dinary,  though  legal,  act  against  him,  in  a  clan- 
destine manner,  and  coupled  with  a  declaration 
highly  criminal,  this,  in  my  opinion,  may,  and 
ought  to  have  great  weight  with  you  upon  this 
occasion. 

Another  thing,  gentlemen,  insisted  upon  by 
the  delendant's  counsel  was,  that  if  tbe  case  be 
doubtful,  the  presetit  possession  ought  to  turn 
the  scale  in  favour  of  the  defendant. 

Now  here  I  must  again  differ  from  the 
learned  gentlemen.  If  indeed  upon  the  whole 
cridence  the  case  stands  donhttui,  they  say 
well :  But  if  upon  the  direct  positive  evidence 
tbe  case  is  balanced,  then,  gentlemen,  the  kid- 
napping and  the  prosecution  will,  in  my  ap- 
preliension,  turn  the  BcsAe  in  favour  of  the 
plaintiff.  For  a  violent  presumption  is  to  stand 
for  tiath  till  tbe  contrary  is  proved.  Now,  if 
njKm  tbe  positive  testimony  on  both  sides,  the 
mind  remains  in  erjuifibno,  tlien,  gentlemen, 
the  contrary  is  not  proved,  and  conseqacntly 
the  prcsumptSon  stands. 

I  caaaot  help  Htyiog,  that  1  Ihiok  it  pretty 
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cxtraordhmry  ia  this  eaae,  that  no  moay  ahpae- 
lions  shoukl  ha  raised,  aad  ao  mneh  ativaa  laid 
upon  them,  against  your  bciag  iaAiiaooed  m 
voar  jndffmeotby  prsaamptioDs,  by  suspicioBi, 
oy  probomlilies. 

Qeotleaeii,  their  w bole  defeaoe  18  buikopoii 
probabiliiv  and  improbability. 

They  first  tHI  you,  you  are  to  jodtfeaot  opott 
probabilities,  bat  vpoo  poative  proof  of  tha  saa* 
terial  facts ;  aad  to  that  positive  ptaol^  wfaea 
given,  tbejr  tell  yo«,  vou  oaght  to  fiva  aa 
credit,  for  it  is  improbable. 

Tlierowasoaeobjectioaof  thbooitwhicb  I 
forgot  to  mention,  and  that  was  as  to  tbe  proof 
of  the  kidnapping ;  they  told  yoa,  gootta* 
aien,  tliat  although  tim  defSmdaat  oouM  be 
sap|ioaed  wicked  enough  to  commit  soeh'a 
fisct,  yet  it  was  inconceivaUa  that  be  shoald  ha 
so  weak  as  to  do  it  at  ooon-day,  that  ha  aboahl 
oarrv  the  boy  through  a  public  MMrket :  nay, 
by  the  very  alall  of  Pnrcell,  who  had  hefara 
protected  him,  (by  the  hya ,  gentlemen,  yott 
will  remember  that  the  boy  was  abaiged  with 
felony,  and  carried  off  by  known  constables) 
and  tlia  same  objection,  1 1 think,  was  befora 
iiiada  to  Gifiard's  testimony,  that  it  was  atteriy 
iacredibia,  that  any  man  living  should  ba  sa 
weak  as  to  put  himself  into  the  power  af  anjr 
other  DEMO,  by  making  such  dedaiatioas  aa 
Oiffard  swore  my  lord  made  to  him. 

1  most  own,  gentleoMn,  that  this  ahjactioB 
does  not  to  ray  understanding  carry  aay  great 
weiffht  with  It. 

Wickedness  and  weakness  geaarally  ga 
hand-in-hand  together  ;  and  u|khi  the  repealed 
observation  of  their  doing  no,  is  faoadcd  that 
well  known  saying, 

<'  Quos  Deus  vult  perdereprids  dementat" 

The  next  part  of  the  case  whicb  I  ahall  speak 
to,  is  the  evidence  of  Mrs.  Heath,  as  it  standa 
opposed  to  that  of  Mrs.  Cole ;  and  theevidenca 
of  Rolph,  opposed  to  that  of  Mrs.  ColckHighi 
Turner,  and  Higginson. 

It  was  my  desire  that  Mrs.  Cole  and  Mrs. 
Heath  might  be  confronted,  because  I  did  then, 
and  do  atiU  think,  that  this  case  may  receiva 
great  liprht,  and  may  be  greatly  narrowed  for 
your  determination,  by  a  careful  consideration 
of  Cole^  evidence,  as  it  stands  in  direct  coa* 
tradictton  to  tbe  testimony  of  Heath,  whom  I 
look  upon  as  a  capital  witness,  and  one  of  tha 
main  pillars  of  the  defence. 

In  other  parla  of  the  case,  gentlemen,  yoa 
meet  with  many  rariations  between  tha  wit- 
nesses, as  to  periods  of  time,  and  other  roinnta 
circumstances,  which  will  not  be  of  moch 
consequence  in  the  cansa,  or  tend  to  impeach 
the  credit  of  those  witnesses  on  the  one  Bid^, 
o^the  other:— But  when  once  you  coma  to  a 
fact  in  which  two  poshivc  witnesses  flatly 
contradict  each  other — a  fact,  tha  tmtfa  or 
falshood  of  which  the  witnesses  on  each  sida 
most  with  as  mudi  certainty  and  exaotnesi 
know  at  the  time  she  gives  her  testimony,  at 
she  did  at  the  time  that  fact  ia  said  to  hava 
happened,  let  it  he  ever  to  fcaig 
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«ae  t€  ikinm  ii,  to  dMMmctmtion,  ptriurcd ;  | 
tti€B,  ffentlNMn,  H  bMomes  exoeediDgly  ma- 
temi  nr  yon  to  ooatiiler  which  of  two  ouch 
witMUMt  jon  will  give  orcdH  to ;  asd  your 
^dtHemwrailiofi  of  that  poiot  may  go  a  great 
way  towards  eoabihig  you  to  form  a  jutfgniiiit 
Vfoo  the  whole  case. 

Tkt  first  Bialerial  cwearostanoe  which  oe^ 
ciifs  io-ne,  in  wbiefa  Cole  aad  Heath  differ,  is 
M  to  4ha  going  or  not  going  away  of  iord  aad 
lady  AMmn  frooi  captain  firiscoe's  (at  whose 
liottse  the  rtconoiiaatirMi  was  brought  about)  to 
my  lord's  lodgingB  at  Vioe's,  la  JBsseK-alreet. 

Mrs.  Heath  ewesvs  positirely,  that  during 
Ibeir  stay  in  Dublin,  they  never  kM^ed  one 
aiagia  night  out  of  the  house  of  captoin  Bris- 
coe—^Urs.  Cole  (supported  by  ber  sister,  Mrs. 
Briacou— by  Alice  Bates,,  a  senrant  in  ber 
iathar'a  finnily— 4ind  by  Catharine  Mac  Cor* 
Biicky  Vice's  serrant)  swears  as  poaitt?ely>  that 
•fler  stoying  four  or  tire  days  at  her  tather*s, 
ihey  went  to  lodgings  in  Essex-street  (as  to  the 
par^n's  house  she  is  not  positive,  but  she  takes 
It  to  heViee'sO  und  there  oontiiiaed  a  consi- 
deraWa  time,  I  think  ii>ent  two  months,  before 
they  left  Dublin,  and  went  to  Duomaine. 
And,  gentlemen,  you  will  remember  that  Mn. 
Cole,  when  she  was  a  second  time  produced, 
gave  you  a  particular  reason  why  she  could 
Ee  so  positive  as  to  that  fact,  which  was, 
*'  that,  notwithstanding  the  reconciliation  be* 
tween  my  lord  and  laify,  iier  iiither  still  oon- 
linoed  uneasy  about  the  mattor;  and  was 
very  desirous  and  pressing,  that  they  would 
leavo  his  house,  and  go  to  other  lodgings, 
becaase  he  thought  it  would  hare  a  belter  air 
of  their  being  well  together ;"  which  she  ex- 
plained afterwards,  by  saying,  that  it  would 
become  more  public  and  notorious  to  roankimi, 
that  my  lord  and  kdy  were  in  fact  reconciled. 

This  cireuoistance,  as  soon  as  it  was  men- 
tioned, I  thought,  struck  some  light  into  this 
affiiir-^t  did  to  me  explain  cleariy  two  other 
odd  circumstances,  which  I  shall  mention  to 
you  preflMtly. 

The  next  *foct,  eoncerning  which  Mrs.  Cole 
and  Mrs.  Heath  stand  in  direct  opposition,  is 
the  supposed  miscarriage  at  Dnnmaine.  Nra. 
Cole  swears  positively,  that  about  the  middle 
«f  the  night,  after  the  accident  of  k>rd  Altham's 
breaking  the  saucers,  Mrs.  Heath  came  into 
tito  bed«>chamber  of  her  mother,  Mrs.  Briscoe, 
vrith  whom  she  lay,  alarmed  her  with  account 
^my  Jady*B  being  extremely  ill,  aad  begged 
that  she  wodd  immediately  nse  and  go  to  her, 
which  her  mother  accordingly  dkl;  that  the 
next  moning  she  (the  wknen)  waa  in  my 
lady's  bcd-ehambar,  where  were  present  her 
nK^Oier,  Mrs.  Heath,  and  several  of  the  ser- 
vahts^that  her  mother  there  tokl  her,  thail 
toy  lady  had  miscarried,  and  ahewed  h«r  the 
abortion  tn  the  bason. 

Mrs.  Heath,  on  the  oonlrary,  swears  as 
positlveAy,  that  she  did  not,  •either  upon  that 
tv  any  other  night,  call  up  Mrs.  Briscoe — that 
Irtie^kpes  not  remember,  that  Mrs.  Briseoe,  or 
^daii^ghterfWeiiBiiiylady'feMomtheMXt ; 


tn  pasitivelv  that  mf 
rry,  nay,  tha 


momiag<«^nd  she  win 

lady  did  not  then  miscarry,  nay,  that  she  wm 

not,  eitiMr  then,  or  at  any  othii^  timt,  with 

child. 

It  was  insisted  on  strongly  bv  tbe  defendant^ 
counsel,  that  this  evidence  of  iSsfte  was  auewled 
with  great  improbabihty— that  it  was  iaciedibly 
strange,  that  a  tietber  should  shew  an  abartion 
to  her  female  ehild  of  such  tender  yearn. 
And,  indeed,  gentlemen,  I  think  that  fact  doea, 
prnao  ^/oeic,  appear  to  be  extremely  odd,  and 
to  carry  witfi  it  a  strong  air  etf'  imnrohabiKly. 

There  was  another  tact,  proved  in  the  very 
outset  of  the  cause,  which  (though  it  had  not 
thii  same  remark  made  upon  it  by  the  counsci) 
struck  me  in  a  very  odd  light ;  and  that  waa, 
that  upon  tbe  reconoiUation  of  lord  and  bdjr 
Altham,  at  captain  Briscoe's,  Mia.  Dorothj 
Briscoe,  then  not  above  ten,  and  btr  aister, 
Mrs.  Cole,  not  then  above  twelve  years  of  age, 
were,  with  the  rest  of  the  family,  called  into 
the  room,  to  see  my  lord  and  faidy  in  bed 
together. 

But  gentlemen,  you  will  cauaider,  wJiether 
the  reaaon  which  Jmv.  Cole  tolls  you  her  iathv 
had  for  pressing  kird  and  lady  AHbam  to  leave 
his  house,  and  lodffe  ekiewbere  in  Dublin,  vim* 
that  their  reconoiUation  might  become  mens 
notorious  to  mankind,  does  not  fully  explain, 
and  strongly  corroborate  the  proor  ot^  thooa 
two  odd,  and  otherwise  iraaccouutahle  facto. 

Gentlemen,  vou  will  consider  further^ 
whether  from  these  three  circumstances  ooo* 
nected  and  compared  together,  there  doea  nUt 
arise  a  strong  probability,  that  captain  Briscae 
(who  I  think  appcara  to  have  been  the  person 
employed  by  tbe  duke  of  Buckingham  to  bring 
about  tbe  reconciliation)  had  some  apprehan» 
sioas,  that  although  the  reconciliation  was  ef^ 
fected,  and  although,  in  consequence  of  it,  hbdjf 
Altham  shouki  have  issue  by  my  lerd---yet, 
that  in  some  future  time,  and  for  some  reasona 
or  other,  lord  Altham  (whose  obaracter  aad 
conduct  appear  pvetty  extraordinary^  upon  the 
evidence  in  this  cause)  might  be  indueiBd  to 
bastardise  that  isaue. 

And,  gentlemen,  you  will  consider  further, 
whether  such  an  apprehension  in  Briseee,  as  t 
have  Bttoposed,  would  have  been  unnatonU  or 
ill  founued,  when  you  have  compared  tbcaa 
circumstances  (which,  aa  I  have  mentioned, 
eeem  to  reader  it  pvobaMe,  tl>at  he  had  aaeh 
an  apprehension)  with  the  evtdeaoe  of  Fal« 
User  the  younger.  He  rdatea  to  you  a  very 
extraordinary  converaatioa  which  passed  be- 
tween my  lord  and  him,  about  five  days  before 
the  separation,  aa  they  were  retarmng  fvem 
Beurkstown  to  Duomane.  He  tolls  you,  that 
my  lord  called  to  him  in  a  ftnailiar  manner, 
aad  said,  *^  Tom,  I  will  tell  yea  o  secret,  as  I 
have  no  aoa  by  my  wifo,  war  ever  expect  to 
have  any,  and  as  my  lord  Angleaea  is  very 
angry  with  me  for  keeping  this  weman— •!  am 
datumiaed  to  pat  her  away,  not  te  disobliga 
my  tord  Aaglesea.''  The  same  witnuss  had 
hefofe  sworn  positively  that  he  never  htA^-* 
thttiM  MMT  atlamptod  It  Jw    that  Im  M. 
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lieres  in  his  conscience,  that  my  lord  did  not 
tuspect  he  had— any  criminal  commerce  with 
lady  Altham ;  and  that  my  lonl  only  moilc  use 
of  him  as  a  colour  and  pretence  for  (Milting 
away  his  lady. 

Now,  i|^ntlemen«  you  will  ohserre,  that  upon 
this  testimony  even  of  the  defendant's  witni-ss 
rwho,  indeed,  is  a  very  material  witness  for  the 
defendant  in  some  other  parts  of  bis  cti- 
deuce,  if  yua  give  credit  to  him)  lord  Al- 
tham was  a  roan  capable  of  putting  away 
his  lawful  wile,  to  whom  he  had  lately  been 
reconciled — upon  a  mere  pretence — and  for 
no  other  real  cause  than  that  he  might  not 
disoblige  lord  Anglcsea :— If  he  were  so,  yon 
will  then  consider,  whether  it  be  at  all  an  unna- 
tural and  strained  supposition,  that  he  was  ca- 
pable of  abandoning,  anil  bastardizing  hb  law- 
nil  son,  in  order  to  oblige  some  other  person  or 
persons. 

This  supposition,  gentlemen,  will,  I  think, 
■appear  stiU  less  unnatural,  when  you  recoiled 
how  Miss  Gregory's  behariour  to  the  boy 
stands  upon  the  testimony  of  another  witness 
for  the  defendant :  I  mean  Herd  (who,  in  his 
account  of  the  boy  *s  treatment  by  my  lord  be- 
Ibrc  they  came  to  Dublin,  differs  totally,  as  my 
Lord  Chief  Baron  bath  already  obserred,  from 
all  the  gentlemen  of  that  part  of  the  country 
who  have  been  produced  before  you.) 

Herd  tells  you,  that  when  my  lord  lired  in 
Frapper's-laue,  great  complaints  were  made  to 
my  lord  against  the  child,  oy  Miss  Gregory,  of 
bis  thieving — that  be  cannot  tell  whether  the 
boy  was  really  guilty  or  not,but  that  he  confessed 
himself  so— and  thst  upon  thb  my  lord  ^whom 
the  witness  had  never  once  seen  strike  the 
child  upon  any  occasion  in  the  country)  cor- 
rected liim  more  severely  than  ever  he  had  seen 
any  child  correctc<t  in  his  life. 

When  the  witness  was  asked  by  my  Lord 
Chief  Baron,  what  those  things  were,  with  the 
thieving  of  which  this  boy  (who  is  admitted  on 
all  bands  to  be  the  son  of  my  lord,  though  his 
legitimacy  is  disputed)  was  charged  by  this 
lady,  and  for  which  be  was  so  cruelly  corrected 
by  bis  father,  be  tells  you  they  were  <*  a  jockey- 
belt  and  a  pair  of  pigeons/' 

These  are  circumstances  which,  I  must  own, 
strike  my  understanding  strongly :  You,  gen- 
tlemen, are  the  judges,  and  you  will  well  con- 
aider,  what  weight  they  carry,  when  connected 
with  the  rest  ot  the  evidence ;  and  what  light 
niaybe  collected  from  them  to  guide  your 
judgments  on  this  occasion. 

1  for^  to  mention  to  you  one  thing,  which 
I  think  is  very  remarkable,  upon  Heath's  evi- 
dence ;  and  that  is,  that  she  accompanies  some 
of  the  plaintiff's  witnesses  in  all  the  preparatory 
steps,  and  separates  from  them  only,  when 
they  come  to  the  critical  and  material  facts 
themselves. 

8he   recollects  distinctly  with  M*Cormick, 
Vice's  servant,  **  That  my  lord  came  home  late 
one  night  disMirdercd  with  liquor — that  he  made  j 
a  great  noise  with  the  chair — that  be  quarrelled  | 
with  her— that  he  jumped  out  of  bed  from  jsy  j 


lady,  and  ran  towards  the  wioilow — that  he 
called  for  Mrs.  Lucas  the  midwife — swore 
he  would  send  for  her  to  see  if  my  lady  was 
with  chiki,  and  with  another  oath  di^cUredy  that 
if  she  was  not  with  child,  he  would  turn  bcr 
away."  All  these  circumstances  sbe  recollecta 
minutely,  and  exactly  agrees  in  them  with  tba 
other  witness  ;  but  as  to  my  lady's  acreaning 
uiion  this  occasion,  there  slie  aeparatea* 
She  sa3*s.  My  laily  would  have  died  first.  Aa 
to  her  miscarrying,  or  to  any  discourse  in  the 
family  the  next  day  that  she  had  miscarried— 
this  she  positirely  denies. 

With  regard  to  the  miscarriage  at  Diu- 
maine,  she  agrees  with  Cole  in  the  fact  of  my 
lord  breakuig  the  saucers,  that  those 


hail  ugly  or  indecent  fi;rures  on  them,  and  that 
my  lord  bsd  forbad  their  being  brought  to 
ubie.  But  that  my  lady  was  the  least  disor« 
dered  upon  this  occasion,  she  denies — thai  aba 
called  up  Mrs.  Briscoe— that  my  lady  mis- 
carried— that  sbe  kept  her  chamber  for  several 
days,  or  even  one  day  after— all  this  she  poa- 
tively  denies,  in  direct  contradiction  to  what 
has  been  sworn  by  Cole.  And  here,  gentle- 
men, it  will  be  extremely  material  for  ^ou  to 
recollect  that,  pretty  exactly  to  the  time  at 
which  Cole  swears  this  miscarriage  happened, 
and  my  lady  kept  her  chamber  at  least  fiva 
days,  it  appears  from  the  evidence  of  the  de« 
fendaut's  witnesses  (Mr.  Aaron  Lambert)  that 
Sutton  the  surgeon,  whom  my  lord  brw^^ 
over  with  him  from  England,  but  bad  turned 
out  of  bis  house,  on  account  of  some  misbc* 
haviour  which  he  had  been  guilty  of  in  the  fa- 
mily, was  twice  sent  for  to  Dunmaine ;  that  ba 
twice  refused  to  go,  being  picqued  at  bis  having 
been  tumeil  out  of  the  family  ;  that  being  sent 
for  a  tbinl  time,  and  my  lord's  chariot  coming 
for  him,  he  went,  and  continued  attending  my 
lady  at  Dunmaine,  to  the  best  of  the  witness's 
remembrance,  for  a  fortnight.  This  evidence 
was  produced  in  onicr  to  discreilit  Brooks,  the 
piece  of  a  surgeon  (as  he  called  himself),  pro* 
duced  on  the  part  of  the  plaintiff,  who,  in  my 
opinion,  sufficiently  discredited  himself.  You 
will  consider,  gentlemen,  whether  it  does  not 
go  strongly  in  support  of  the  testimony  of 
Mrs.  Cole,  in  contratliction  and  discredit  of 
Heath ;  with  regard  to  whom,  an  observatioo 
was  made  by  the  defendant's  counsel,  which  K 
was  exceedingly  surprised  to  bear  from  that 
side  of  the  table.  They  look  notice  of  the  pe* 
collar  excellency  of  our  law,  especially  with 
regard  to  trials  l>y  jury,  on  which  occasions  the 
witnesses  are  examined  vivA^  voce ;  that  from 
confronting  witnesses  who  contradict  each 
other,  and  carefully  obser? ing  their  appearance, 
and  the  manner  in  which  they  give  tneir  testi- 
mony, some  li(;ht  is  to  be  collecte«l ;  and  the 
court  and  jury  may  in  some  measure  be  euabled 
to  form  a  judgment  upon  a  doubtful  case. 

The  observatioo,  gentlemen,  is  undoubtedly 
just,  but  w  hat  1  little  expected  to  have  heard 
from  that  quarter.  For,  gentlemen,  when  you 
recollect  and  compsre  together  the  outrageoua 
behariour     and    vociferous   aaseverations   of 


1437] 


and  Richard  Earl  ofAngletea. 


A.D.  1743; 


[US8 


Heath,  with  the  calm,  sedate,  and  modest  de- 
■ieanour  of  Cole,  you  will  consider  whether  all 
the  weight  which  can  be  laid  upon  an  observa- 
tion of  tliat  sort  does  not  lie  entirely  on  the 
other  side. 

Another  point  whieh  hath  been  strongly, 
Mid  indeed  very  projieriv  insisted  upon  by  the 
defendant's  counsel,  is  this :  they  say  it  is  ex- 
tremely improbable,  if  this  person  were  really 
the  son  of  lady  Altharo,  that  my  lady,  who  is 
proved  to  have  lived  two  years  after  the  death 
of  her  lord,  should  make  no  enquiry  about  him. 

But,  gentlemen,  if  you  will  compare  the 
tine  of  ford  Altbam's  death  with  the  time  of 
]cidnappin||f  the  boy,  you  will  find,  I  think, 
that  tnere  is  very  little,  if  any,  weight  in  this 
observation. 

'  Lord  Altham  died  in  November,  1727  ;  the 
letter  uhich  M'MuIIeo  swears  she  sent  to  Mrs. 
Heath,  notifying  my  lord's  death,  (and  which 
Heath  swears  she  communicated  to  my  lady) 
bears  date  the  18ih  of  that  month  ;  that  letter 
inast  be  some  days  at  least  going  to  England.  On 
the  26th  of  the  March  following,  the  boy  ap- 
pears from  the  Tbolsel  book  to  be  indentured 
to  Tfiomas  Hendry  by  the  name  of  James 
Heosly,  and  on  the  ?Oth  of  April,  the  next 
month,  it  appears  from  Stevenson's  book,  that 
he  passed  over  the  bar  of  Dublin  ;  so  that  tak- 
ing that  to  be  truth,  (which,  1  think,  is  liable  to 
strong  objections  of  improbability,  that  M*Mul- 
leo  sent  that  letter)  there  will  be  very  little  more 
than  five  months  between  lord  Altham's  death, 
and  the  transportation  of  the  boy. 

When  Alice  Bates  appears,  and  gives  you  an 
account  of  her  joking  with  lady  Altham  about 
her  being  with  child,  you  are  told  by  the  de- 
fendant's counsel,  that  this  is  highly  impro- 
bable ;  that  lady  Altham  was  a  very  haughty 
woman  ;  that  it  is  incredible  she  should  conde- 
scend to  such  familiarity  with  a  person  so  much 
her  inferior. 

Will  it  not  appear  to  you  equally  improbable 
at  least,  that  this  haughty  lady  should  conde- 
scend to  receive  visits  once  a  week,  as  M^Mul- 
len  tells  you  she  did,  from  ber-r-the  daughter 
of  an  ale-house  keeper  P 

It  must  be  allowed  that  my  lady's  living  with 
alderman  King  for  thirteen  or  fourteen  months, 
conversing  with  him  about  her  family  affairs, 
and  yet  never  mentioning  to  him  her  son,  does 
primd  facie  carry  with  it  a  great  improbability 
uf  her  having  at  that  time  a  lawful  son. 

But  considering  that  my  lord  had  put  het 
away  uyon  a  suspicion  (either  real  or  pretend- 
ed) of  her  virtue,  and  had  aspersed  her  chiu'ac- 
t^r,  it  might  not  be  so  prudent,  nor  perhaps  so 
probable,  that  she  should  discourse  with  him, 
or  any  other  person,  upon  the  subject  of  child- 
l^ing. 

However,  allowing  this  to  be  improbable — 
will  it  not  be  equally  improbable,  that  the  care 
of  communicatiug  so  material  intelligence  as 
the  death  vf  lord  Altham,  should  be  entrusted, 
Qot  to  this  alderman  King,  or  any  other  person 
of  some  tolerable  figure  in  this  tuwo;  but  to 
wmk  •  vromao  as  M'Mullcn? 


These,  gentlemen,  are  circumstances  which 
in  my  apprehension  weigh  strongly  against  the 
credit  of  M^Mullen's  evidence.  But  taking 
that  evidence  to  be  true,  you  will  consider, 
whether  the  small  distance  of  time  between 
lord  Altham's  death  and  the  transportation, 
does  not  greatly  lessen  the  force  of  this  argu* 
roent,  which  has  been  ^o  strongly  insisted  upoa 
by  the  defendant's  counsel,  especially  if  you 
add  to  it,  the  circumstances  both  of  health  and 
fortune,  in  which  lady  Altham  appears  to  hare 
be^  at  this  time. 

And  here,  gentlemen,  will  come  in  very  ma* 
terially  for  your  consideration  the  evidence  of 
Mrs.  Deborah  Annesley ,  a  near  relation  of  thia 
noble  family. 

She,  who  had  before  told  yon  that  her  brother 
frequently  visited  my  lord  at  Kinnea — that 
whenever  he  returned  from  thence,  and  when- 
ever my  lord  visited  at  their  house,  it  was  their 
common  practice  to  drink  the  health  of  mj 
lord's  son ;  that  they  all  considered  that  boy  aa 
my  lord's  lawful  son,  and  the  future  earl  of 
Anglesea(so  that  it  is  not  fact,  as  you  have  been 
told,  that  none  of  the  relations  of  the  family 
ever  heard  of  lady  Altham's  having  a  son ;)  this 
ladv,  1  say,  tells  yon,  that  upon  the  death  of 
lord  Altham  she  and  her  sister  made  frequent 
enquiries  after  this  boy :  that  for  some  time 
they  couUl  learn  no  accoimt  of  him,  and  at  last 
they  concluded  that  he  was  dead.  Now  if  it 
became  a  general  reputation  that  he  was  so, 
then,  gentlemen,  though  lady  Altham  likewise 
might  have  made  frequent  enquiries  after  thia 
boy  (non  conttat  upon  the  evidence  whether 
she  (lid  or  not,  and  she  might  have  made  seve- 
ral, not  at  this  day  capable  of  proof,)  and  might 
receive  an  account,  and  give  credit  to  it,  that  ha 
was  dead ;  and  this  might  put  a  stop  to  any 
further  enquiry,  consistently  with  lady  Al- 
tham's knowledge  of  this  boy's  being  her  legi- 
timate son. 

These  parts  of  the  case,  independent  of  tha 
other,  which  have  all  been  fully  {aid  before  yoa 
by  my  Lord  Chief  Baron,  seem  to  me  to  have 
great  weight  in  them. 

You,  gentlemen,  will  consider  what  stresa 
you  will  lay  upon  the  observations  1  have 
thrown  out  to  you,  and  what  light  may  be  coU 
lected  from  them. 

There  were  several  other  things,  gentlemen, 
which  I  designed  to  have  mentioned  to  you ; 
but  the  fatigue  which  we  have  all  undergone 
hath  been  so  very  great,  and  the  time  1  have 
had  for  recollection  so  very  short,  that  my 
thoughts  are  too  much  dissipated  to  proceed, 
and  indeed  I  have  already  trespassed  too  much 
upon  your  patience ;  considering  the  g^at  at- 
tention which  you  have  all  along  given,  and  the 
careful  notes  you  have  taken  of  the  evidence ; 
1  shall  tberetore  now  conclude  with  that  viliicli 
1  at  first  set  out  with,  the  kidnapping  and  the 
prosecution.  If  the  case  be  doubtful,  upon  the 
other  parts  of  the  evidence  (whether  it  be  or  not 
you  are  the  proper  judges,)  1  must  then  leave 
It  to  your  consideration,  whether  the  evidence 
of  those  two  extraurdinary  facts  may  not  htl 
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to  detcimioe  you  wbat  tvrdict  to  gi?  a 
vpon  Uiif  ooctsipD. 

Mr.  Baron  Dam$on,  OeDtlemen  of  tbc  jury, 
my  Lord  Chiel'  Baron  and  my  brother  Moun- 
teoey  have  tuinniod  up  tho  evidence,  and  ob- 
■erved  upon  it  in  to  jiuliciooi  and  cletr  a  man- 
ner, aa  makes  any  farther  observations  from 
me  unneoessary  ;  I  tball  tliercfore  only  require 
your  patieoee  fur  a  few  minulev,  to  tnew  you 
how  I  would  consider  this  esse  if  1  wss  upon 
the  jury,  and  my  reasons  for  so  &ninf[.  There 
are  such  contradictions  on  both  sides  of  the 
question,  that  it  woold  not  be  hard  to  shew, 
Uat  several  witnesses  on  each  side  are  not  en- 
tirely to  be  creflited.  Several  of  the  witnesses 
on  eadi  side,  not  only  contradict  the  witnesses 
tm  the  otbor  side,  but  also,  in  aome  instances, 
themselves,  and  therefore,  iuilependent  of  other 
things  proper  to  be  conmlered,  irne  could  not 
tell  where  to  settle.  If  1  was  upon  the  jury, 
and  to  determine  this  Question,  I  siHmId  lay 
before  me  and  consider  the  story  as  told  on  each 
aide :  1  should  consider  how  far  the  story  on 
one  hsnd,  independent  of  the  witnesses,  ex- 
fieeded  the  otiier  in  point  of  probability :  if  on 
either  band  the  story  told  appeared  extremely 
improbablp,  1  should  tht*n  require  from  that 
side,  the  strongest  proof  imaginable ;  and  thot 
because  probability  ought  to  weigh,  except  it 
be  contradicted  by  tesiimonv  not  to  be  doubted 
•f :  and  therefore,  if  on  eitFier  side  the  story 
•honM  be  extremely  improbable,  and  probable 
•n  the  other  side,  1  should  give  my  opinion  on 
the  siile  of  probability.  How  far  any  thing  of 
this  kimi  appears  in  this  case,  will  come  under 
your  consideration. 

This  'm  the  longest  trial  ever  known  at  the 

bar,  this  is  the  16th  day  since  the  trial  began  ; 

'  trials  at  imr  aro  usually  determined  in  one  day, 

and  the  policy  of  the  law  hath  taken  caro  that 

00  person  should  speak  to  the  jury  after  any 
evidence  given  in  court ;  tbero  is  no  occasion, 

1  am  persuaded,  gentlemen,  to  romind  you  that 
any  thing  heard  out  of  court  is  not  to  gc)v<'ro 
you,  you  are  to  be  governe«i  by  nothing  but  the 
vvidence  laid  before  you. 

In  the  first  place,  the  first  stage  is  the  time 
•f  the  birth.  You  will  take  into  your  comi. 
ileration  the  number  of  witnesses  and  their  Ma- 
trons that  swear  to  that  birth,  and  also  the  num- 
ber and  stition  of  the  witnesses  that  swear  in 
Arect  contradiction  to  them  ;  if  you  cnnnot  de- 
termine that  question  bv  comp'arin<;  them  to^re- 
tber,  you  will  then  have  recourse  to  the  other 
part  oft'  the  testimony,  which  is,  the  reputation 
ef  the  country,  and  the  persons  that  vi<iited 
constantly  at  that  house ;  you  will  consider  tlie 
probability  or  improbability  that  a  fact  of  this 
kind  could  have  happened,  and  the  people  visit- 
ing not  know  of  it.  This  could  hardly  be  rn  a 
family  of  less  consequence  than  my  lord  AU 
tham'8,  but  when  you  con^tic^er  tiiis  family  and 
the  estate  that  was  to  fall  to  it,  yo:i  will  consi- 
der if  thero  could  be  a  birth,  and  persons  visit- 
ing the  family  not  knowing  of  it.  There  have 
keen  proofs  ou  tbe  ooe  band,  laid  before  you  of 


my  lady*e  being  with  cbiU,  aM  oo  ttie  otbe^ 
band  at  her  not  being  with  ebitd ;  eiilMr  of 
these  paritea  nsay  awear  faUa ;  but  tliea  ye« 
must  take  iata  your  oanaidsralian,  if  tliey  tlwi 
swear  she  had  a  chiUl  awear  tnitb«  wiiether  it 
could  be  possible  that  that  oooid  be  ktft  a 
secret,  liiere  waa  nut  any  inlercat  or  reason 
that  it  should  be  kept  a  secret.  If  it  waa  not 
industriously  kept  secret,  how  eomea  it  tbat  all 
those  persons  tbat  visited  there  almuM  sever 
have  beard  of  a  child  f 

To  go  to  positive  testimony*  LaflRin  swcam 
positively  the  child  was  preanted  to  aeveral 
ffentiemeo  and  ladiea,  and  often  to  Mra,  Lam- 
nert.  Mrs.  Lambert  swears  positively  thacbiki 
never  was  thewo  to  her.  Which  ia  to  be  ere* 
dited?  There  aro  severifl  circumstanoea  yoa 
will  take  Into  your  eonsideratieo,  oamMrmng 
tbe  probability  or  improbability  of  tbe  birth  w 
this  child,  wiietlier  the  proparatioiia  for  mr 
lady's  lying-in  were  snitalile  to  her  nuikr 
whether  Dunmaioe*  a  small  village,  diHant 
from  any  asaiatanoe  necessary  on  aooh  aa  oe« 
casion,  was  a  proper  plaee?  whether  my  lady 
Altham  wonki  be  easily  brought  to  lya-ia  in 
the  country,  especially  of  her  first  ebiidP 
These  are  conaiderations  worthy  your  atten- 
tion. Tliere  have  been  many  genUemeii  who 
gave  evidence  to  there  not  having  been  a  diikl ; 
they  awear  not  only  that  they  never  mw,  but 
that  they  never  beard  of  a  chiul.  I  won't  eater 
criticaHy  into  every  particular  period  of  tiroa 
sworn  to  by  them  ;  but  if  in  three  years  these 
persons  were  three  ar  fbor  times  a- piece  at 
Dunmaiae,  and  they  awear  truth,  it  will  be  of 
weight  in  the  ouestion  whether  there  waa  a 
child  or  not.  For  admitting  colonel  PaWaer 
and  the  otiier  witnesses  to  be  tliere  four  times 
a-year,  you  are  tlie  judfres  whether  it  is  proba- 
ble that  there  was  a  child  there,  and  uaknowo 
to  them.  Tlie  separation  is  agreed  on  all  faanda 
to  have  been  in  the  year  1716,  and  aome  little 
time  afler  that,  the  child  was  brought  home  to 
my  lord  Aithaiii's  house.  Dyer  swears  the 
child  was  uot  bnm^ht  to  Dunmaiae  in  his 
time;  but  the  witnt'4'«es  for  the  plaintiflT  my, 
either  from  the  settaration,  or  soon  after ;  and 
that  tbe  cliild  continueil  in  tlie  house  with  lord 
Aliham  till  about  the  year  17^4.  You  are  to 
oliserve,  that  my  lord  leftDunroaine  aboitt 
summer  1717 ;  the  seiiaration  was  in  Febmary 
171G-17,  and  lord  AUham  came  up  to  parlia- 
mcDt,  and  after  that  went  to  Kinnea ;  the  par- 
liament sat  down  the  '2ith  of  August  1717; 
then  3'ou  will  consider  what  has  been  awoni  to 
of  my  Ivird's  behovioiir  to  this  child  all  that 
time.  During  this  period  of  time  at  Kiaaea, 
Carrickdutfe,  Cross-lane  and  Prapper-laae, 
there  ore  many  witnesses  on  both  sides  that 
give  a  most  contrary  testimony  to  one  another  \ 
there  are  witnesses  on  both  sides,  that  I  cao- 
not  say  how  to  disbelieve,  there  are  many  of 
them  that  I  cannot  ctisliclieve,  who  swear  to  his 
lieing  treated  as  a  legitimate  son  ;  there  are 
many  of  them  whom  1  also  cannot  disbelieve, 
who  give  a  contrary  testimony,  and  ssy  thst  ha 

was  treated  a«  ao  illegitimate  too  |  and  ctlwiil 
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Haiman,  Dr.  MedlicoU  and  colonel  Wall  j»f6 
an  aeoouBt  of  my  lord's  OMmier  of  calUngfhini 
hla  bastard ■  soo.  And  in  my  apprehension,  if 
the  wJMicases  dcsenre  credit,  my  lord  AKham 
i£A  during  that  time  treat  him  to  some  persons 
ma  his  lawfiil  son,  and  to  others,  as  his  illegiti- 
mate son.  Yon  will  consider  the  temper  and 
disposition  of  lord  AUham,  and  the  circnm- 
atances  be  was  in ;  he  was  a  man  not  of  pru- 
dance,  either  as  to  the  management  of  his  for- 
taneor  family ;  you  will  ploase  to  consider  in 
what  manner  to  account  tor  this  behariour  of 
bis ;  whether  there  may,  or  may  not  be  any 
reason  for  treating  an  illegitimate  son  in  some 
compames  as  a.  legitimate  son,  and  whether 
tfaare  may  be,  at  any  time,  any  reason  for 
treating  a  le|j:itimate  as  an  illegitimate  one.  A 
man  comes  into  the  country  where  he  waa  not 
ioM^wn  before,  and  haa  a  child  that  he  had 
■ot  by  his  wife ;  perhaps  he  may  hare  reason 
Ibr  treating  him  aa  a  Intimate  son.  A  man 
maj  carry  an  illegitiaaate  child  abroad,  and 
irisit  with  him  in  the  neighbourhood,  and  pass 
him  Ibr  his  leffitimate  diild$  for  perhaps  he 
might  be  glad  that  that  person  whom  he  ? tsited, 
ahooM  not  know  him  to  be  a  bastard ;  but  a 
man  can  have  no  reason  in  my  apprehensiony 
fiar  treating  a  hiwful  son  as  an  unwwful  one. 
Then  you  will  consider  the  sereral  schools  the 
diild  was  pot  lo  by  lord  Ahham ;  you  will  con* 
aider  whether  theae  schoob  were  fit  schools 
for  my  lord,  e?9i  in  indigent  circumstances, 
lo  put  his  hiwful  aon  to.  You  will  consider 
tha  oooaeqnence  of  my  lord's  being  under 
the  influence  ofMiss  Gregory  ;  the  consequence 
waa,  that  this  unhappy  child  was  thrown  aban- 
dfiued  to  the  world  at  not  ten  years  old :  here 

En  will  consider  whether  a  treatment  of'  that 
id  beapeaka  him  to  be  his  legitimate  or  ille- 
gitimate aon :  had  he  been  a  legitimate  son, 
aarely  my  lord  Altham  roust  hate  had  reflec- 
limi  enough  to  hare  considered  what  a  disho- 
nourable action  he  was  doing  publicly.  On 
the  other  hand,  you  will  consider  that  the  in- 
fluence of  Miss  Gregory  might  well  he  carried 
lo  make  him  doubt  whether  this  child  was 
his  or  not*  if  the  child  was  by  an  improper  wo- 
man. In  the  next  place  you  will  consider  the 
situation  and  beha? ioor  of  the  mother^  that  is 
llw  tender  sex,  and  their  tenderness  to  their 
diildren  is  hardiv  to  be  got  the  better  of  at  any 
rata.  Lady  Altnam  was  three  years  in  .Ross, 
and  there  la  but  one  testimony  of  her  seeing 
him  then,  and  that  is  the  man  that  swears  he 
made  him  shoes.  From  this  she  comes  to 
Dublin,  and  lires  near  my  lord  at  the  time  this 
child  is  with  him  ;  it  seems  a  little  odd  that 
lite  made  no  attempt  to  hate  this  child  brought 
ilp  bar  but  bv  Catherine  O  Neile ;  and  1  aubmit 
it  to  you,  now  far  what  ahe  saya  can  hare 
weight ;  for  she  says,  that  my  lady  declared 
ahe  wddd  be  glad  to  see  the  child,  but  she  waa 
afraid  the  ser? ant  that  brought  him  would  lose 
his  bread.  Can  such  a  thing  as  that  be  put  m 
comnetliMm  with  the  tenderness  of  a  mother  for 
n  ebud  ?  That,  gentlemen,  is  for  your  considera* 
tkin.  Why  then*  gantleineDy  my  lady  comes 
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to  the  house  of  alderman  King,  and  he  tells  you» 
that  for  13  or  14  months  she  frequently  spoke 
to  him  of  her  fkmily  affairs,  yet  ne? er  nieiitiona 
she  had  a  child.  It  seems  very  strange;  a 
woman,  where  she  fancies  herself  injured,  is 
mighty  apt  to  tell  the  injuries  done  her  to  every 
body,  and  to  aggravate  her  disireft  by  saying 
she  was  deprived  of  the  comfort  of  seeing  her 
child^  This  was  not  to  be  entrusted  to  alder- 
'man  King,  but  communicated  to  Mrs.  Hod^ers, 
whom  she  had  never  seen  but  once ;  you  will 
consider  this,  gentlemen.  In  the  year  1797 
my  lord  died,  and  there  can  be  no  doubt  but 
my  lady  knew  it ;  there  is  not  any  proof  of  her 
having  made  any  enquiry  after  the  child :  it  is 
true,  my  kdy  might  have  made  tlie  enquiry 
after  the  childf,  and  it  might  have  proved  inef- 
fectual, because  of  his  being  transported  so  soon 
after;  bntofthisthere  is  no  evidence;  but  how 
comes  it  she  did  not  make  the  enquiry,  espe- . 
dally  where  her  own  interest  was  to  guide  her 
in  that  caae  ?  And  yet  here  ia  the  fbrce  bf  the 
mother  and  intereat  joined  together,  and  thev 
work  nothing  on  my  lady  Altham.  You  will 
consider  that  the  estate  of^his  family,  on  failure 
of  issue,  being  to  go  to  Arthur,  late  lord  Angle- 
aea,  it  was  the  interest  of  the  mother  to  have 
made  a  strict  enquiry  afler  him  ;  and  yet  there 
is  a  witness  for  the  defendant,  William  Napper, 
who  tells  you,  that  he  had  a  letter  of  attor- 
ney from  lord  Anglesea  to  take  possession  of 
the  Ross  estate  ;  and  by  virtue  thereof  made 
numbers  of  minutes  to  sereral  tenants,  and  uo 
objection  he  ever  heard  made,  that  lord  Altham 
ever  had  a  son.  That,  gentlemen,  seems  a  little 
extraordinary. 

The  next  thing  that  offers,  and  the  streik^h 
of  the  case  for  the  plaintiff  is,  the  transportation 
of  him,  and  the  directions  the  defendant  gave 
to  Mr.  Giffard  for  the  prosecution  of  him  afler 
his  return  into  England.  You  will  conmder,  aa 
to  the  transportation,  whether  the  defendant 
was  the  occasion  of  it,  or  not?  If  vou  should 
be  of  ojpinion  he  waa,  you  will  consider  how  fiur 
that  wul  have  an  effect  upon  tou.  He  claimed 
to  be  the  lawful  son  of  lord  Altham ;  you  will 
connder  whether  that  might  have  been  an  in* 
ducement  If  you  shouki  be  of  opinion  that 
the  story  on  each  hand  carriea  an  equal  degree 
of  probability ;  this  of  the  transportation  should, 
in  my  apprehension,  add  great  weight  to  the 
case  of  the  plaintiff :  If,  ou  the  other  hand,  you 
aliould  not  think  them  equally  probable,  you 
will  consider  how  fiir  the  transportation  will 
make  you  give  credit  to  a  fact  you  should 
otherwise  think  improbable.  The  same  may 
be  said  in  respect  of^the  attempt  in  England,  in 
relation  to  the  prosecution  of  him  there.  I  have 
mentioned  before,  that  several  of  the  witnesses 
on  both  sides  cannot  be  verv  weU  depended 
upon ;  and  therefore  I  think  the  probability  or 
improbability  of  the  thing  may  be  of  great 
weight  in  determining  the  present  question. 

Then  Mr.  Caldwell,  attorney  for  the  plaintiff, 
delivered  to  the  jury  the  issue  which  they  were 
to  try.    Afterwards  the  jury  withdrew  into  the 

Ms 


•' On  bit  fHthcr'i 
at  school,  thii  yoitHtf  ttob^mai  ktttt  tb  fM 


kinffto)AyfbVhikMird 
ItHtf  tlobfenhiA 
bis  iDisrortuiie«.    His  dbtbei  ^^W  ftgjpd  knA, 
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jufc-y-room,  sod  io  ibout  two  hours  time  they 
brought  in  their  ? erdict 

Clerk  of  the  Pleas.  Cryer,  make  procla- 
mation. 

Cryer,     Hear  ye,  hear  ye,  &c. 

Cdrk  o/*  the  Pleas,  Gentlemeo,  which  du 
you  6Dd,  for  the  plaintiflfor  the  defendant  f 

Sir  Thomas  2  ay  lor  ^  Foreman.  We  find  for 
the  plaintiff*,  with  6d.  damages,  and  6d,  costs. 

Counsel  fitr  the  Plaintiff'.  My  lords,  I  pray 
jadgment  on  behalf  of  the  plaintiff,  on  resNliug 
this  f  enlict,  and  that  it  may  be  recorded. 

Clerk  of  the  Pleas  reads  the  Terdict 

Mr.  Lee,  qfCounulfar  the  IMendant.  My 
lords,  I  hope  vour  lordships  will  not  now  ^ve 
jodipncnt,  for  I  humbly  ooncei? e  the  pbinufTa 
declaration  is  bad,  and  that  he  can't  hate  judg- 
ment [and  he  offered  some  matter  in  law  in  ar- 
rest of  the  judgment.] 

Court.  Gentlemen,  we  will  a^joum  to  nine 
o^dock  to-morrow  morning. 

The  Cryer  accordingly  MQionms  the  Conft. 


Saturday  Morning. 

Counsel  for  the  Plaintiff.  My  lonls,  we 
pray  judgment  in  behalf  of  the  plaintiff  on  this 
verdict. 

Court.    Take  iudgment. 

Counsel  for  the  Defendant.  I  pray  this 
Writ  of  Error  may  be  receiTed. 

Court.    Allow  the  Writ  of  krror. 


A  Report  of  this  Trial  is  inserted  in  vol.  14, 
|ip.  23.  87.  141.  806  255.  316.  373.  431.  537. 
599.  of  the  Gentleman's  Magazine ;  and  i:i  vol. 
13,  pp.  93.  204.  306.  332.  of  the  same  work  1 
find  the  following  particulars  relating  to  Mr. 
Annesley : 

"  From  the  Memoirs  of  an  unfortu- 
nate YOUNG   Nobleman    returned 

BROM  A  THIRTEEN  YeaRS  SlaVERY  IN 

America,  wherb  he  had  been  sent 
by  the  wickied  contrivances  of  his 
CRUEL  Uncle. 

'*  The  first  40  paflfes  relate  to  the  noble  pa- 
rents of  this  abandoned  child,  whose  life,  it 
iteems,  was  an  obstruction  to  the  grftnt  of  some 
leases,  which  the  extravagance  of  the  biiron  bis 
father  made  necessary.  He  was  therefbre  i^- 
inoved  from  a  public,  to  a  very  obsdii^e  school, 
and  letters  were  written  to  corroborate  k  report 
of  his  death,  and  of  that  of  the  bkroness,  who 
had  been  forced  to  retire  for  subsistence, 
to  the  duke  her  father  in  soother  kingfdom. 
Af^er  which,  the  relation  says,  that  the  baron 
her  husband  married  a  woman  who  liappened, 
amidst  the  variety  he  had  tried,  to  pleate  hnd 
fix  biro. 


too  little  for  hint,  his  fare  conrsfe  and  snnty,  iHi 
recreations  allowed,  Hever  looked  npoh  but  iHth 
frowns,  nor  spoke  10  but  with  ret»rOBcfaM,  ctlfa- 
tinnally  reprimanlM,  oft^n  cfaelly  bekM^ 
sometimes  Mrely  for  not  doing:  what  nbtte  todk 
the  pins  to  irtsthlct  him  io.  Wliil«  OtlKMrs  of 
his  a^  wer^  at  their  school  ex^nnset,  hte  iHi 
eitfployed  either  id  Uraii^ing  water,  cletottj^ 
knives,  or  some  servile  office.  TliilS  ht  ^om- 
niked  fbr  more  thin  two  years,  whte  ttTOwudJJ^ 
more  sensible  of  hil  ill  asag^,  he  b^t^  «>  ton^* 
mnr,  bnt  was  told  that  he  Was  k^  only  on  eU>« 
rity,  and  if  h^  liked  toot  that  way  oflifi^  ke 
miirht  se^k  a  better :  the  poor  innoeefat,  tUMr- 
iiti(  he  could  not  fart  trorte,  withoilt  cMIMI^ 
money,  or  the  least  bint  gi#cM  hiiis  lrtiM»  lb 
find  his  father,  tumM  his  back  apon  \M{  liMi0 
of  woe,  travelled  WIthont  knowm^  wbiHIft  M  jii 
till  he  dime  to  li  smtll  tHh^.  Hb  tImAtr 
lihihs  being  m«ch  tatilpM,  fbr  he  WaA  bA 
tdmed  of  ten  yeaili  old.  he  tat  dowb  kt  ii  d^ttUr 
aiHl  wept  hittetfy  fbr  Mbk  rf  fbM ;  a  sMI  M 
womsn  reHfeViri  Idm  ^ilh  AoiiieMMI,iiibAI«Mi 
bntter-inilk^  i\  hidi  bnkbM  hlMk  tb  MirMe  M' 
joamcy,  tin  hte  aftited  it  Ihb  bkpiAI.  HcM 
frteiidlesb  and  hiritirrT  lie  fUl  UMn  iMo  ttttfk 
wfiich  -  •  ■^•'^  "'  -  ••^•— -^^- 
and 
relief, 

churehpoith.  ^\xt«noiWhg,y^lAlln|ttliA 
his  sdiool-itaaster  talked  of  Wrifih^  fa  Wi  fk>. 
thcr  in  this  ctty,  be  wint  fhfAi  wte  ^^i^i^xb 
abothcr,  eDfinintfg  fbr  the  baroo.  At  Ita^H 
was  informed  thht  his  lohlshipbad  rtiiiU  froih 
town  Some  time,  none  knew  whither,  iM  he* 
coont  of  his  debts.  Oar  nobTe  waHdmir,  n&te 
without  hope,  liuttg(^  preslfiogr,  knd  sdnv^  fffitrr- 
lish  people  threatening  him  With  the  hboae  dT 
correction  for  asking  relief,  lie  \adk  to  iWiiMt 
of  errands,  and  procured  a  fidekn  subslltkiiOS^ 
after  tlie  manner  of  other  |^r  boys.  It  fts^- 
pened  one  day,  some  boys  fUl  lopon  liitt  iuill 
beat  him  severely,  calling'  him  ddff  and  IodqA* 
drel,  words  he  could  lets  bear  tbsS  title  bldN4^; 
he  answered,  They  tied,-4ie  #as  better  ihmh 
the  best  of  them,^his  fkther  waa  a  Idfd,  HM 
he  should  be  a  lord  when  a  man. — Afltefr  tMH 
he  was  in  derision  called  my  k>rd,  Wbitihtlle 
mistress  of  a  house  liearing,  called  hftn,  lud 
seeing  he  had  no  defbrmity  to  des^^e'thie  tflflj^ 
as  vtifgarly  giveb.  Tell  me,  sayfc  she,  wl^  tiofef 
call  you  my  lord.  Madam,  repliM  he.  I  iniiD  vk 
a  lord  when  my  fkther  dies.  Ay  1  'said Ikblie,  %M 

is  yodr  fatlier  ?— The  baron  of  A kbd  iHj 

mother  is  the  bkroness  Of  A ,  bnt  ah^S  wk 

left  the  kingdom,  and  they  say  I^hiill  tateVljr 
See  her  agitn.--Who  te\h  you  kli  'tUa?— 1 
know  it  very  well,  1  fired  in  a  ^r^t  libiise  tfiaH^ 
and  hsd  a motmkn,  and  then  ^ihiM  carited  (ok 
great  ischool  ahd  wks  I'ecktotsd  this  hVlid  bbf 
fhere,'atid  had  the  Ailei(t  dohtUs :  aftiAIHMk  1 
WSs  carried  to  an^tb^'Scliool,  Wbd  th^UMiy 
lAidsed  me  sadly,  bbcadUe  ^ey  said,  tny  fall/iBr 
trotikl  ddt  {Mtyfor  itte.-^Wby  do  ycrubotgbib 
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f$9r  f^\m  fr-*I  don^t  knpif  w|i«i!e  tf>  fipd  himi 
APVif^rfU  t|)^  poor  ionpoepl,  ani|  biin^  imp 
lUWf-— Pff  y^U  tbink  yop  «hon|4  kttQV  Um  ? 
*rrVMi  f nrjr  VaII,  Aouifli  it  if  9  grpat  itliile 
iNKf  I  HIT  l»im>  bul  I  refoember  he  Hfod  U> 
flmA  in  II  cffiph  und  sj^  tp  pee  me,  wben  )[ 
fwp4  U  t\m  Ifreat  UPhiDol.  NovcJ  m  tbis  ais- 
fif  tMl,  b*t  willing  to  examine  MiP  mor9  stricu 
Ij,  she  «iu4f  You  are  a  lying  boy,  for  that  lord'a 
sm  if  fl^ftd.  He  re|i|ied,  jndeed  I  tdl  tbe 
Initlly  I  QCFfr  wa#  tick,  biit  ouc^  «? ben  |  bad  a 
fUl  Mil  out  my  bead,  and  bere  is  ibe  mark, 
piUtipg  hit  iMir  asiile,  and  my  ^jitber  i»as  very 
|U|gry  witb  Iboae  wbo  bad  tbe  care  of  one. 
Tbe  l^omaii,  wbo  kept  an  eating-bouse,  to 

wk  bia  iatber  somttimas  came,  baring 
tkpi  biaaon  andbeir  waadead,  leltoo 
Mlffte  .to  see  tbe  chiW  reduced  to  so 
Wi^trahto  fL  fKwditjon.  jSbe  knew  enough  of 
thB  «M3K9g»B^  and  necessities  of  ijie  fatbj^r, 
Md  Ibflt  MrMio  lea<0S  on  wbiqb  money  was 
■yard,  0H9U  po(  bo  granted  while  this  spn  was 
vubiiffly  known  tp  lie  ali? e  |  and  not  dQubting 
IMS  iAkooeftt  asaeitipqi,  gare  bim  not  only  f^od 
IhU  clotfMh  and  promifcd  to  wril^  to  bi?  fatbat . 

^*  In  tbe  mean  time  bis  unclf:  .came  to  tbe 
JMMse,  and  tbe  good  vom^n  told  bim  what  she 
Aid  hflard  and  oooe.  Be  said,  it  was  an  im- 
imilJoo :  Ar  bia  nmfhew  was  dead :  I  mean 
Ih^fapy  tbat  w^cidfed  my  brewer's  i^on  ;  &r 
4ifMlgb  bi^  lady  bad*  a  /juld,  bie  wa»  ao^  Abe 
Albw.  I  can  say  09tbing  to  auob  a  diatino- 
ft>n,  mliad  tb«  fvoman,  biit  99  h^  w^?  born  in 
4Rr«MMk  he  oMiat  be  tbe  heir,  aAd  OMgbt  to  be 
tdannayd  in  an  agreeable  mannsr. 

if  Tiie  uACibs  iksinfid  to  iiee  him*  who,  being 
new  ^dotbed,  fuid  baring  be»i4iful  bt^r,  came 
in  wilb  an  enming  miep,  and  iooi«  jespe<tfiil 
bebavionr  to  his  benefactress,  as  well  as  to  tbe 
d^^qaan,  as  he  appeared  to  lie  of  divtiqction, 
iHio  instead  of  beinff  moirnd  vith  compasaioa, 
ftemly  cried  out,  wbal  napia  ia  ibis  you  take 

XTOtt?— I  ^e  none  upon  me.  Sir,  but 
1  brought  ioto  tbe  world  witb  me,  and 
jpraa  alwaya  ealM  by.  fiTqbody  will  say  but  I 
nn  Ike  son  of  the  b^ir^n  9f  ^r — •  By  wiiomP 
liemanded  the  gentlemao.---By  bis  wile  4he 
liamnnis  of  A  ,  replied  ibe  olher  witiimure 
Kfliolotion  ihan  x^Qllld  }»  eznected.— Then  you 
«Be  AlMMt9i4,  criiid  tbe  nncte,  for  vour  mother 
«ai  a  -r-r— .  If  I  wasaAian,  youahonld  not  m^ 
mjr  mother , or  me  ftbua,  ^lioejrer  you  are,  said 
ink  ofayd  jnUi  team  in  iiis  €yf»,  jnbiob  moxred 
ih»  .woman  of  tbe  bnu^  to  interne  lor  mtUler 
Areataient. 

A<  'Sbe.ohild  sakJ  at  kiat  be  knew  the  gentle- 
;nMi  iraa  bis  uncle,  for  be  came  .once  with  h\s 
Allier  to  «ae  bim  at  school,  hut  the  good  uncle 
replied,  he  knew  nothing  of  it,  and  went  4>ut  of 
iUe  room,  tbe  woman  loUowed,  and  entreated 
jjiam.to  consider  bis  nephew,  and  not  refuse  him 
a  .proper  ioducation.  He  proroi(<»ed  to  apeak  to 
Jiia  brother,  but  desired  her  to  keep  the  aflair 
yrtmfie.  tie  was  indeed  as  good  as, his  nord, 
ittfip'ned^hibihrother  of  tbe  condition  his  neplievv 
4vaa  in,  bot  obsenred  further,  that  although 
^smefarejhoold  betaken  of  b'm  education,  it 


WPtdd  be  of  iU  consequence,  on  aoeoqnt  of  ibn 
lm<W9  y^^  he  known  to  be  ali? ft  before  the 
!wim'»  #R?M^*  He  thfnMbre  ad? i»ed  9|. 
Oiners,  or  ttoq»ff  pb^^  beyond  sesi  where  bn 
might  be  traine4  up  at  %  pn#U  a^popce.  Tbe 
barqn  readily  appirored  tbi^  ad? ice,  and  gajie 
bis  brother  money  to  reimburse  the  woman* 
and  for  further  expencea.  .The  Mncle  took  the 
conduct  of  the  whol^  afiiur  uppn  himself.  Tbe 
first  step  h^  inade  was  to  agrae  with  tbe  master 
of  9  skip  bound  (pr  Pfensykania,  for  a  sum  of 
moQiey  p^id  down  to  transport  a  boy  thither, 
and  sell  him  to  tbe  fairest  bidder.  To  palliate 
the  f  illainy  be  told  the  capl^in,  tbe  boy  was 
tbe  natural  son  of  a  peaion  of  condition,  but 
had  vilely  bebared,  aqd  as  be  doserred  no  re- 
g^d  pn  that  score,  lus  friends  were  loth  In 
suffiviili^Brrace  by  himi  tber.el'uie  icbq^  to  tfntti 
b^n  00^  Sf  the  yay  of  temptation.  TJb^n  bn 
returns. to  |be  womsn*  telly  ner  the  boy  was  to 
embark  fortbif  ith  £1^  ^t.  Omerii*  and  takes  biaii 
aiyay  with  him:  megn  time  tbe  ressel  not 
being  ready  to  sail,  he  lodges  him  in  a  priTate 
J^use.  »t  hip  df  ▼Ptiop,  vhere  the  boy  was  kopi 
conciealed  tiU  things  vere  ready  lor  his  em- 
hirk^on.  Igoon  aiW  Ibe  b^ron  waff  taken  iU 
.ftid  4ied.  Tbf  worlby  uncle  immediately  took 
upon  him  tlie  title  of  baron,  with  the  estate  ap- 
pjepdant  on  it :  tbe  barpn's  sodAep  .de^th  ia 
supposed  to  be  the  cause  why  he  made  no  dn- 
oiftration  pn  bebnlf  of  bis  aon,  on  bis  death -bod. 
Mlpanwbil#tl|/9  nnb^ppy  youth,  now  real  bmn» 
was  kept  too  close  a  prisoner  W  fav^r  one  wotsi 
abonl  it.  S^ing  tnW  by  bis  unol^  ^hat  nothing 
sbonbl  ke  wanting  jtp  retriorjs  tlus  tin^e  be  bai 
lpflt,ihe  bopsa  of  futivre  anoompiislunents  gfup 
bw  mew  IM»,  k^  front  on  bo^rd  tbe  ship,  api 
.wi^i  eosy  and  t^f  tiU  a  stoma  ansing*  F«0e4 
jtbn  xdepsing  fow^  ^^  ^^^  ^i^  ^^  ^^ 

.**  ThefeajEO  of  death  no  doubt  bad  snob  tn  ef* 
fyU  nn  our  young  f oyager,  Ahat  tJlnougb  ig- 
norant as  yet  of  bis  mistortunes,  he  heartiTj 
•ivisbed  himself  on  land.  Alaa,  be  Jiltle  inan- 
ginf^  4he  neFerity  of  biff  fi^te  W9S  yfii  to  comeil 

**  T;he  vi<^c^  Oil' the  storm,  yfhich  had  lasted 
Ibreie  hours,  being  abated,  a  cloth  was  spr^ 
in  the  captain's  cabbin,  our  young  baron  was 
goiof  to  plaoe  himself  al  tbe  table,  wb/en  ono 
of  the  sailors  i^iecked  him  witb — **  Holdf 
youngater,  do  you  think  you  are  to  be  mesa- 
mate  winh  tiie  captain?"  This  sea  jest,  sor 
conded  by  the  ioud  mirth  of  two  cabbin  boya 
who  attended,  a  little  disconcerted  our  nn- 
happy  young  nobleman.  Tbe  captain  sated 
him  tbe  trouble  of  a  reply  Jby  saying :  "  The 
boy  jvill  not  ,chu«e  tbe  worst  company  1  find» 
H^ere  be  left  ^o  binvsell^  hut  he  wdl  know 
his  distance  better  hereafler:"  This  sarcasm 
iduiTged  him  intu  a  silent  confusion, '  during 
wbicli  he  had  the  mortification  to  see  the  cap- 
.taiu  dine  elegantly  ;  atlejr  which  be  bad  his  al» 
lowance  of  salt  beef  and  pease  given  him  in  so 
.ct^arse  a  manner,  as  might  have  acquainted  him 
what  he  had  to  apprehend.  He  began  to 
mutter,  that  he  thought  himself  ill  used,  and 
would  acquaint  the  baron  his  fiither  with  it. 


1447]  17.GE0RGE  11.    Trial  im  Ejeetmetd  ie/wer it  J.  Annede^,  €iq.    [1448 


which  natarilly  rtitinff  the  cariodty  ef  the 
nilort,  the  captain  in  hit  oim  Tiiidicatioa  re- 
lated the  itory  aa  he  bad  it  from  the  kind  ittde, 
hy  which  the  youngs  barao  being  fully  apprind 
of  his  cruel  deatiny,  it  prodiieed  ao  vtaible  a 
dcapair,  that  the  captain  tbooght  himaelf  obliged 
to  confine  him  to  the  hold.  Bnt  he  mittook 
the  renedy ;  the  Toannler'a  generooa  apirit 
waa  not  to  be  Umed  l|y  ill  «aage.  A  diiidainfiil 
anilcnneaa  sacceeded :  heobabnatelyrefnaed  all 
auateiiance  though  prewgd  to  raoeife  it  by 
beating,  or  awallow  it  by  Ibrae.  Ar^menta, 
menaces,  and  atripea  were  equally  ?ain.  The 
captain  saw  a  •eceatny  of  changing  hb  me- 
thod, for  his  own  inlereat  He  sent  for  biro 
into  his-eabbin,  apologiced  for  the  ill  treatment 
he  had  recei? ed,  aa  done  without  his  warrant 
or  pririty,  and  assured  him,  when  they  reached 
the  lofhan  continent,  he  would  employ  hia 
good  offices  to  place  biro  to  his  liking,  with 
other  arguments  to  reconcile  him  to  bis  cap- 
tifity.  But  all  that  waa  urged  had  no  effect 
on  the  young  baron,  till  promised  hie  caae 
ahould  be  reprcoeiited  to  bb  father.  Thb  an- 
aurance  reconciled  him  to  life,  and  the  captain 
using  him  kindly,  to  fit  him  fbr  the  market  be 
designed,  our  young  eiUe  landed  well  in 
Feomylfania. 

**  fleretbe  ca|itain  repeating  his  former  ai- 
anrances,  he  waa  sold  to  a  rich  planter  in  New- 
eaatle  coontir,  called  Dnmimood,  who  imme- 
diately took  nim  home,  and  entered  him  in  the 
numlier  of  hia  alavea. 

**  A  new  world  now  opened  la  him,  and  being 
act  to  the  fHling  of  timber,  a  work  no  way  pro* 
portioned  to  his  strength,  hediditsoaukwardly, 
thathe  was  aererely  corrected.  DrummondwM 
a  bard  inexorable  master  who,  like  too  many  of 
the  phmters,  consider  their  slavea  or  serf  ante 
aa  a  different  species  and  uae  them  accordinffly. 
Our  American  planters  are  not  fkmous  for  hu- 
manity, being  often  persons  of  no  education, 
and  bsTing  been  formerly  sla? es  tbemself es, 
they  rerenge  the  ill  usage  they  receifcd,  on 
tboHC  who  fall  into  their  hands.  The  condition 
of  European  senraDts  in  that  climate  ia  rery 
wretclieJ,  their  work  is  hard,  and  for  the  most 
part  abroad,  exposed  to  an  unwholesome  air, 
their  diet  coarse,  being  either  Pool  or  bread 
made  of  Indian  com,  or  bomine  or  mush, 
whicli  is  meal  of  the  same  kind  rootslened  with 
the  I'at  of  bacon  ;  |  and  their  drink,  water 
swfHrtened  with  a  little  ginger  and  nDohuaes. 
Our  young  captive  began  to  sink  under  hia  ca- 
lamity, when  he  met  with  a  conifortresa  in  a 
female  slave  of  near  sixty,  who  had  been  per- 
fidiously trepanned  by  a  wicked  huaband,  and 
cold  to  Peuusylvaiiia.  As  she  dressed  the  fcMid 
l<»r  the  slaves  and  carried  it  out  to  ttie  field  to 
thrill,  «he  soon  took  notice  of  him,  ami  her  pity 
increased  on  bearing  a  story  that  so  nearly  re- 
sembled her  own.  ttho  hod  a  good  education 
aitil  was  not  unacquainted  with  nistory,  so  that 
Xx^T  CDnvei-satioo  afforded  the  young  baron 
iMich  consulatioii  ami  iii^truaioii.  Hhe  some 
limfs  wrote  Rhort  iiieces  of  instructive  history, 
(/It  bits  of  |>aper  which  she  left  wilb  biiu  in  ilie 


field,  and  to  look  over  theae  he  often  ofgiactwl 
hia  labour,  regardlem  of  the  blowa,  bo  know  be 
waa  to  anffer,  so  eager  be  was  to  improfe  bsm 
miml.  He  regarded  tbb  slave  aa  bb  mathar, 
and  wu  treated  by  her  as  a  fbvoiirila  child,  boi 
in  four  yeara  she  died,  and  left  him  in  the 
deepest  afHictioo  for  her  loaa.  Hb  maalu'k 
continued  ill  usage,  and  the  innate  nveraion  ho 
had  to  alavery,  at  last  determined  him  to  en- 
deavoor  to  make  hb  escape.  Yet  be  kept  tbb 
raaolution  to  himself,  having  little  ineluiatino  to 
converse  with  bis  fellow  sbves,  whaae  mannen 
were  no  way  eonfbrmabb  to  hb  own.  How- 
ever one  of  them  who  entertmad  the  name  de- 
aign,  obaerving  hb  melancholy,  broke  bb  ia- 
tention  to  him,  and  infbrmed  nim  that  bearing 
a  abtp  wan  ready  to  aail  from  Dover  (i 


4 


bouring  port)  to  Bngbnd,  be  reaolvedto  lake 
that  opportunity  and  invited  him  to  partalm  bb 
flight  The  young  baroD,  after  aomoqeaatkNM^ 
agreed  to  the  propoaal,  and  wentemly  to  bed,  in 
onler  by  day4Nreak  to  put  their  pngeet  in  ese* 
cutkm.  But  what  waa  hb  anrpriaa  on  awakp 
ing,  contrary  to  custom,  to  find  tbe  day  ad- 
vanced, and  tbe  fbmily  in  eaefuaion.  The 
other  sbve,  Jacob,  had  robbed  hia  nuatar  and 
fled  with  tbe  booty.  Meaaangcra  were  dia-> 
patched  in  pursuit  of  him  every  way.  How  did 
theyoung  baron bleaa  bb  good  fortme,  that.bnd 
aaved  him  from  aocb  a  danger,  aa  bdne  an  ie- 
nooent  eoeompliee  m  Jacob's  villainy !  He  aho^ 
dered  at  the  guilt  he  might  have  coutractad  bj 
partaking  bb  flight  Jacob  had  not  goee  if 
miles  when  he  waa  rrtaken  with  hb  maater'i 
effeda,  and  brought  back  to  rcceivetbe  pnaiab- 
menll  be  deacrvcd,  after  which  I>rammoiid  aoM 
him  to  a  planter  at  Pbiladelpbta,  aa  fearing  be 
might  take  hb  revenge  for  wliat  he  had  auf* 
fered. 

"  The  young  baron  was  now  seventeen,  and 
had  paased  five  yeara  of  the  aervttude,  foi 
which  he  waa  sold,  when  weary  of  tbe  aeverihr 
of  hb  condition,  in  a  sullen  fit  of  despair  be  left 
the  house  of  Dmmnsond,  resolved  to  aufler 
death,  rather  than  be  bronght  back.  Thua 
armed  with  a  hedging  bill,  be  aeC  out  without 
knowing  hb  course,  mid  aa  he  waa  active  and 
nimble,  had  got  aome  milea  before  he  waa 
missed.  Iminedbte  pursuit  waa  made  after 
him,  but  to  no  purpoMB.  Three  days  be  wan- 
dered in  the  woods,  and  having  but  little  nou- 
rishment, grew  faint,  when  be  apied  a  river 
which  he  took  for  the  Delavrar,  but  waa  indeed 
theSasquabana,  which  parts  P^naylvamafirom 
the  lr«)uois  nationa.  He  abo  saw  a  town  at 
some  distance,  but  not  caring  to  venture  near 
the  shore,  he  by  down  at  Uie  foot  of  a  tree, 
when  fortune  bronght  him  a  preaent  rdiaf  to 
plunge  him  in  new  distresses. 

'*  It  waa  now  twilijrht,  when  he  heard  the 
trampling  of  horses  on  full  galbp,  advanctuji 
towards  him,  and  lifting  up  hb  eyes  from  hia 
covert,  perceived  two  men  well  mounted  ;  one 
of  whom  had  a  woman  behind  and  theotlier  a 
portmanteau.  Aa  these  did  not  seem  to  be  pur^ 
suerv,  his  courage  revived  on  hearing  the  rore- 
mo6t  say  to  the  woman  behind  biro,  *<  Come, 
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ny  tor,  it  it  time  to  take  loiiie  refreshncoti 
tnd  thit  is  a  con? enient  place."  With  that  he 
aKffhIed,  helped  her  off,  and  bia  attendaDt  fiw- 
temng  the  horse  to  a  tree,  took  aoine  meal  out 
of  one  of  his  bags,  and  spread  it  on  the  grass, 
with  a  bottle  of  wine,  and  tbey  all  sat  down  to 
the  relrcshroent,  which  our  young  baron  would 
willingly  ha?e  partook,  if  he  durst.  Howevert 
in  peeping  at  them,  he  made  a  noise,  that 
alarmed  the  servant,  who  starting  up  saw  him, 
and  cried  to  his  master  they  were  betrayed,  at 
the  same  time  striking  at  him  with  his  drawn 
eutkss.  He  kneeling  protested  his  innocence, 
and  after  repeating  his  story  prevailed  on  the 
master  to  pity  his  misfbrtuoes*  They  now  in- 
vited him  to  share  their  repast,  which  he 
thankfully  accepted,  after  whicn  they  told  him 
they  were  going  to  Apoqoenimink  to  embark 
Ibr  Holland,  and  wouM  procure  him  a  passage 
with  them.  This  happy  news  made  him  forget 
all  he  had  suffered,  and  gave  him  new  apirits 
for  his  journey.  They  remounted,  aqd  he 
Ibllowed  on  foot ;  but  they  had  not  gone  far 
through  the  woods,  when  tbey  saw  by  the 
korses  and  lights  behind  them,  tbey  were  pur- 
-sned.  The  tody  gave  all  the  signs  of  the  ut- 
most consternation.  *'  It  is  he,  it  is  he  bim- 
•elf,  she  criedj  we  are  lost  for  ever."  The  an* 
mroaob  of  the  pursuers  gave  no  time  for  deli- 
beration. The  lady  jumped  off,  and  bid  her- 
self amongst  the  trees.  The  gentienum  and 
his. servant  draw,  and  the  baron  with  his 
hedge  bill,  in  gratitude  thought  himself  bound 
to  assist  the  weakest  side,  but  the  combat 
was  unequal,  and  tbey  were  surrounded  and 
taken  prisoners.  The  lady,  who  had  fainted, 
underwent  the  same  fate,  and  in  this  manner 
they  were  conducted  that  night  to  a  village, 
and  the  next  day  lodged  separately  in  Chester 
gaol. 

'  '*  It  was  here,  too  late,  the  young  baroo  was 
hiforraed  that  the  lady  was  the  daughter  of  a 
rich  merchant,  who  having  an  inclination  for  a 
young  man  beneath  her  rank,  was  bv  her 
nfher forced  to  marry  against  her  will;  but 
still  keeping  company  with  her  firat  lover,  (the 
person  taken  with  her)  they  agreed  to  rob  her 
Jiosband  and  leave  the  country,  who  having 
timely  notice,  had  pursued  them,  and  there  was 
no  doubt  but  they  would  suffer  the  rigour  of 
the  law. 

**  The  noble  slave  trembled  at  this  relation, 
lie  saw  thehaxard  of  associating  himself  with 
strangers,  and  yet  in  the  circumstances  he 
was  in  be  knew  not  bow  to  avoid  it. 

'*  The  trial  came  on  next  morning.  The 
lady,  her  lover,  and  servant,  were  condemned 
to  die  for  robbery.  The  sentence  of  the  young 
^ron  was  respited,  as  be  did  not  belong  to  the 
Ifuilty  persons,  but  he  was  remanded  to  prison, 
with  orders  that  be  should  be  exposed  every 
4ay  in  the  market-place  to  public  view,  and 
a  It  couM  be  pnived,  that  he  had  ever  been  at 
Chester  before,  he  should  be  deemed  accessary 
to  the  robbery  and  suffer  death. 

**  In  this  suHpence  he  remained  5  weeks, 
when  some  affaiia  of  traffic  brought  Drum- 


mood,  his  old  master,  to  Chcftor,  who  im- 
mediately reclaimed  him  as  his  property.  Be- 
ibre  his  departure,  our  young  baroo  waa  a  me- 
lancholy spectator  of  the  exacntion  of  tb% 
three  criminato,  taken  with  him. 

'*  The  fruit  the  young  baron  received  from 
thto  attempt,  was  (by  the  laws  of  that  oonntry) 
to  find  the  remaining  two  yean  of  hia  servitudo 
redoubled,  and  tlie  severity  of  hto  master  pro- 
portionably  increased.  However  upon  a  com* 
plaint  made  to  the  justices  of  that  province,  at* 
tended  with  proofs  of  hw  ill  usage,  hia  master 
was  obliged  to  sell  him  to  another;  but  ha 

S lined  Kttle  by  this  alteration  in  hia  conditkw. 
e  bore  it  notwithstanding  for  tnree  yean  with 
tolerable  patience,  but  oonveraing  with  sonie 
saitors,  who  were  retuming  to  Europe,  it  awa^ 
kened  all  bis  ardour  for  libwty,  and  be  resolvc4 
at  any  rate  to  venture  a  second  escape.  Hia 
design jproved  again  abortive;  he  was  re-takao 
before  be  could  get  aboard,  and  though  he  had 
but  one  year  to  aerve,  he  waa  condemned  to  suf- 
fer for  five.  This  last  disamiointmeot  and  ad- 
ditional bondage  quite  sunk  hw  spirits.  Ht 
fell  into  a  deep  melancholy,  which  appeared  in 
all  lib  deportment ;  so  that  bis  new  master  ap- 

Erebending  be  might  lose  him,  began  to  treat 
im  with  less  austerity,  and  recommended  him 
to  the  care  of  his  wife,  who  being  n  woman  of 
humanity,  ofken  took  him  into  the  house,  and 
gave  him  part  of  such  provision  as  they  had 
at  their  own  table,  or  in  hia  absence  ordered 
her  daughter  (who  was  called  Maria)  to  peiw 
form  the  same  kind  offices.  This  young  girl 
soon  conceived  a  great  tenderness  for  the  ycmuf 
baron,  and  endeavoured  all  the  ways  she  possi* 
bly  could  to  relieve  his  sadneas,  which  wM 
auch  aa  t(ave  biro  no  room  to  take  notice  of 
what  otherwise  he  must  have  obaenred.  ll> 
happened  she  was  not  the  only  one  on  whom 
the  graceful  person  of  our  noUe  .slave  had 
made  an  impression ;  a  young  Indian  maid  of 
the  lrok«K  nation,  had  distingiiished  him  from 
his  fellow  stoves,  and  aa  she  made  no  secret  of 
her  affection,  used  to  exprete  her  kindness  fbr 
him,  bv  assisting  him  in  hw  daily  toils,  telliiig 
him,  if  he  would  marry  her  when  hw  time  of 
servitude  was  expired,  she  would  work  so  hard 
for  him,  aa  to  save  him  the  expence  of  two 
slaves.  Tlie  young  baron  iwdd  all  the  argn* 
ments  be  could,  to  perauade  her  to  stifle  a  pas* 
sion  to  which  she  could  hope  no  returns. .  It 
iraa  on  one  of  these  occasions,  that  Maria,  hw 
master's  dsugbter,  surprised  him  sitting  with 
this  Indton  oaaid,  and  jealousy  awakening  her 
love,  she  loaded  him  with  reproaches,  and  left 
bim  without  allowing  him  to  make  a  reply. 

**  Thus  did  our^  young  baron  in  hw  captivity 
find  himself  the  object  of  a  passion,  be  bad  no 
taste  or  inclinatkm  for  himself,  and  studied  as 
much  to  shun  the  caresses  of  his  two  mistrssses, 
as  others  would  have  done  to  return  them. 
Unluckily  Maria's  impatience  to  see  him,  car- 
ried her  one  day  to  a  field  distant  from  the 
plantation,  where  she  knew  be  worked.  In  her 
way  thither,  she  met  her  rival,  bent  on  the 
same  design.    The  Indian,  no  longer  mistress 
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I  pItalAlMio.  Bmw  \m  wm  iufbraifii  tbul  M^ript 
hif  oU  aiitms,  bftviof  bail  a  qblM  bf  awi  ff 
Imt  fiilliffff*t  white  ikvM,  Im  wm  ^y  the  l^wtof 
Ihtt  oMDtrj  obUgpid  to  nmry  bcr  %  «iid  ibtjr 
werv  ipiMie  l»  aetUe  al  •  diitaBt  pbpt«tipp»  whim 
bar  fiuhar  bai  btafrbt  for  bjv  ;  ai|d  vbil  jniiw 
Marly  oaMaratd  biai,  ba  irai  told,  Ibal  iwo 
farallMfra  of  Tnrquoiaa,  tba  ladiaa  maid,  (wboae 
datpair  Im*  bin  bad  oocawantd  bar  tragical 
daith)  bad  vowad  bis  daatrudion.  ili  be  kaew 
the  umperate  aad  ret aayrful  temper  of  tbat 
nalkw,  be  WM  as  mneb  OB  bia  giiard  aa  piMHible, 
but  all  bia  pieoaalioa  bad  beeo  firuitteas,  if  Pr«- 
fideece  had  nol  iateraofed  in  bia  bremr. 
Thaaa  Indians  watcbad  nim  ao  narrowly,  that 
they  attecked  him  one  day  in  the  raaaote  (itrt 
of  the  wooda«  and  with  a  knife  bad  eectainlr 
diapnlehed*bim,  bad  nalaotne  ^araona,  in  seam 
of  e  fo^te  ria?e,  at  thai  inatanl  camr  np 
andaaned  the  aaaaaaina.  He  aacepcd  wiib  a 
alight  weand  in  bia  hipi  and  Ibf  Imhana  beinf^ 
carried  beibre  a  juatiee  were  aentenoed  to  pny 
the  aoiyeon  for  biaeore,  and  the  meatcr  lor  tte 
leaaof  tioae  it  would  take  ap,  and  to  nveae- 
omity  for  their  good  behaviour.  He  oao* 
tinned  two  montha  ill  of  tbia  wouorit  and  nei- 
Iber  the  aurgeon  nor  OMster  hastened  the  ree»- 
?ery,  which  waa  againat  both  their  wiereala. 
During  thia  indiaooaitioo  a  new  accident  a»- 
▼olredliia  in  inm  diffiimltica. 

•<  OoiiMf  ost  one  Sinidav  cf eniog  for  the 
benefit  of  the  air,  heaat  biaa  down  under  a 
hedge,  whtab  partad  bia  maater^a  ground  fiom 
that  of  a  neigfabottriiag  plaoter ;  after  he  had 
read  here  a  while,  be  ibund  hiroaatf  droway 
and  fell  aaleep ;  aod  when  he  awoke  he  per^ 
ceived  it  waa  dark,  and  heard  near  him  the 
roioaa  af  two  persons,  which  raiaed  his  ca- 
riosity. Ilki  Burpriae  increased  to  find  by  the 
conrersation,  tbat  bis  mistress  was  forming  e 
plot  with  Slepbano  tbetr  ncigbbour's  slave,  to 
rob  her  husband  and  i(0  off  with  him  for  Eu- 
rope  in  a  aliip,  be  hail  prepared  for  tbat  pur- 
pose. The  noble  youth  waa  atnick  with  horror 
at  the  diacof  ery  ;  for  the  perfidious  woman  in 
outward  appearance  aeemed  to  live  ^wy  hap- 
pily with  her  hiabeod,  who  waa  foiul  of^'^ber  to 
excess.  Ue  rehired  to  prevent  the  villany, 
at  first  by  revealing  the  whole  to  his  master  ; 
hot  reflecting,  that  a  woman  capable  of  such 
treachery,  miglii  have  art  euough  to  make  a 
good  natiired  husbanil  believe  her  ioooccot,  he 
resolved  to  try  another  method.  He  waited 
till  the  guiky  pair  separated,  and  following  his 
mistress,  hastily  over-took  iier,  antl  tuld  her  be 
was  informed  of  all  that  passed.  He  remon- 
atratcd  to  her  the  haaeness  of  her  designed 
flight,  and  ended  witli  con^riog  her  to  reflect, 
and  change  her  purpoae ;  m  which  case  he  as- 
sured her,  what  bad  passed  should  remain  with 
him  fur  ever  secret.    . 

^'  The  mistreys,  finding  herself  discovered, 
pretended  a  sincere  repentaooe  for  her  fault, 
whidi  slic  promised  him  she  would  never  repeat ; 
adding  such  marks  of  kindness  to  him,  as  gave 
him  too  much  cause  to  imagine,  her  ualawlul 
pasNon  had  clianged  its  object. 


af  baradf  ia«  at  bar  lifca  a  lygi«ai»  ao  tbaiit 
area  oat  witlieat  aaana  atrogv>a  abe  gat  out  af 
bar  baada,  aadfiad  tasrarda  the  plaoa  wberatiM 
Aoble  slate  waa  empfeyed.  Tlw  Irokeaa  i«i- 
iog  her  revenge  dtaappainted,  and  parhapa 
draadUig  ttecaaaa^uanefa  of  the  ather'a  power 
and  raseataaent  far  tba  aaaaalt,  naada  direatly 
la  a  river  adjaacat,  aad  plunging  herself  m, 
ended  at  onoe  her  love  aad  her  lUe. 

*'  Maria,  who  aaw  tbia  aataatrapbe,  wan 
brought  hofna  to  the  hoaae  pale  and  spaeob- 
less;  she  was  put  immediately  to  bed,  aad 
whea  slie  racovared,  all  she  could  aay  waa  to 
repeat  the  aame  of  the  ladian  maid  with  great 
aasotioB.  This,  joined  to  the  aoeount  of  aame 
alaves,  who  had  aeaa  all  that  passed  between 
them,  and  who  were  wiineaaea  to  the  ladian'o 
dale,  greatly  alarmed  her  father  aad  mother. 
Jataiea  only  (the  aable  aiare)  raaaed  the  real 
Imth  of  the  matter ;  and  aa  llaria  often  Bnea- 
tinned  bia  name,  it  waa  eaaduded  by  her 
paaoata  to  aend  him  into  her  room  under  aome 
paaiaoee  or  other,  aad  jdace  themaelvca  ao  aa 
%m  hear  what  paaaed.  Tbia  atratagem  had  the 
deairad  aucceaa.  They  heard  their  daoghtar 
aaeproaa  the  meat  violent  passion,  which  they 
tend  waa  ao  way  eaeonraged  by  ibeur  alave. 
Am  thcv  eaold  aot  hot  eoteriaia  a  juat  apmien 
«f  hieheneaty  aad  pmdenee,  they  maolved  to 
take  no  wetica-of  whatpaaaads  bnt  ia  order  to 
4Dnre  their  dbaghtcr  ^i  her  paasioo,  it  was  eon- 
rfadad  ta  give  aur  yooog  baron  the  liberty  his 
lata  behanear  deaarved.  The  aaiatteas  soon 
SMfuaintad  ban  with  this  good  fcrtune,  aad  he 
Bear  indulged  the  pleaaiag  bopaa  ef  returning 
ta  £«Dope,  aad  hemg  reatoied  to  his  honour 
■ndfbitaae.  He  kmked  oo  hiauelfaa  already 
firee,  whea  bia  master  gave  him  aotiee  he  waa 
ao  go  with  him  next  day  to  Dover :  but  bia 
■aaalf  r,  haviag  aaeretly  Ises  fiwourable  iotea- 
tioas,  aa  he  waa  very  oovetoaa,  began  to  re- 
flect, that  five  years  the  young  baroa  had  to 
aarvewaa  taomaobte  biae;  and  though  to  hia 
wife  he  prcteaded  bia  intention  to  eet  him  free, 
he  aaeretly  agvaed  with  a  uiaoter  near Chichea- 
tar  in  Sonex  county,  where  with  the  usual 
farms  he  transferred,  or  eoM  him  for  the  term 
he  had  to  aerre. 

**  Sever  vras  astonishaaeat  aipial  to  that  of  the 
aable  alave  at  finding  the  haaeneas  and  inora- 
titode  ef  Drununood.  He  reproached  him 
with  his  breach  of  promise ;  aad  had  not  those 
present  interposed,  he  had  probably  made  f  lim 
pay  dear  for  his  perfidy.  His  new  master 
maagining  by  thia  conduct,  that  he  was  of  a  tur- 
bol^  disposition,  began  to  repent  his  bargain : 
Howdver,  as  he  was  a  generous  f^ood-natured 
man,  he  teeated  htm  mibily  ;  so  tiuit  his  work 
was  easy,  aad  he  bad  the  privil^gic  of  a  good 
eoUeotioo  of  hooke,  which  waa  a  great  conaola* 
tioa  to  -him.  Thia  kind  usage  Iwd  sudi  an  ef- 
fect an  his  geueroos  temper,  that  he  reaoWed 
Klieutly  to  wait  the  recovery  of  his  liberty  ; 
t  miluckily  his  maater  dieil  in  three  years, 
and  she  heir  disiMMiDg  of  part  of  the  plantation, 
he  was  sold  to  a  new  master  in  Newcastle 
county,  almost  withm  sight  of  Dmmmond's 


1453] 


and  Richard  Earl  nfAn^eita. 


A.  D.  1748. 
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**  Afl  the  yoQng  baron  oould  not  prevail  wiib 
himseU'togratitv  the  passion  of  his  mistress, 
she  at  last  considered  him  as  a  dangerous  per- 
son, and  endeavoured  to  get  rid  of  him  by 
poison ;  wtiicb,  though  his  servitude  was  al- 
most expired,  determined  him  to  make  his 
escape.  He  luckily  met  with  a  ship  that 
brought  him  to  Jamaica,  and  in  September 
1740,  he  entered  on  board  one  of  the  ships  of  war 
as  a  common  sailor ;  but  a  discovery  bemg 
soon  made  of  his  birtb,  and  several  circum- 
stances of  his  story  remembered  by  some  in  the 
fleet,  he  was  introduced  to  the  captain,  irho 
shewed  him  particular  rmurd,  and  the  admiral, 
commiserating  bis  misfortunes,  not  only  ac- 
cepted of  a  petition  for  his  discharge,  but  soon 
sent  him  to  England  to  prosecute  bis  claim. 
When  be  arrived^  he  applied  bimselCto  a  gen- 
tleman who  bad  been  an  agent  for  the  family, 
imd  it  was  not  long  before  be  bad  an  op^rtu- 
nity  of  giving  a  strong  proof  of  the  justice  of 
bis  cause. 

<*  The  woman  who  hadnursed  this  unfortu- 
nate young  nobleman  three  years,  bearing  of 
his  arrival,  snd  «being  desirous  to  see  him,  was 
introduced  to  another  gentleman,  when  she 
said,  **  Yon  are  not  my  boy,  you  are  a  cheat." 
Afterwards  she  was  brought  into  a  room,  in 
which  were  five  or  six  ^fentlemen  at  a  table, 
and  one  at  a  window  looking  out  of  it,  and  after 
viewing  the  former,  said,  "  My  boy  is  not 
here,  except  be  be  at  the  window,"  then  seeing 
bis  fiMse,  she  iknmediately  cried  out  in  great 


rapture.  This  is  he,  and  kissed  him.  Bat  being 
asked  to  give  a  particular  circumstance  wbion 
might  convince  others  that  she  was  not  de» 
ceived,  she  answered,  that  he  had  a  scar  on  bis 
thigh;  for  having  in  his  fiitber's  boose  seen 
two  gentlemen  learning  to  fence,  the  foils 
being  carried  away,  be  and  bis  young  play- 
fellow got  two  swords,  and  went  to  fencing, 
by  which  he  received  a  deep  wonnd  in  the 
thigh.  Upon  examination,  the  scar  of  it  was 
very  viaiUe." 

The  reader  may  perceive  tome  eonforion  fa 
the  preceding  Narrative ;  what  degree  of  autbin- 
ticity  it  possesses  I  pretend  not  to  determine. 


James  Annesley,  esq.  died  January  5»  1760. 
He  was  twice  mkrried ;  first,  to  a  dangbter  of 
Mr.  Chester,  u  Suines- Bridge  in  Middlesex  ; 
bv  whom  he  had  one  son  and  two  daughters; 
The  son,  James  Annesley,  esq.  died  November 
1768,  S.  P.  and  the  eldest  daughter  is  married 
to  Charles  Wheeler,  esq.  son  ofthe  late  captam 
Wheeler  in  the  Guinea  trade:  secondly,  to  a 
daughter  of  sir  Thomas  J'  Anson  of  Booads, 
near  Tunbridge,  in  Kent,  gentleman-porter  of 
the  Tower,  by  whom  he  hwl  a  daughter  and  a 
son,  who  are  both  dead ;  the  son,  aged  aboot 
seven  years,  died  about  the  beginaing  of  1764; 
and  the  daughter,  aged  about  twelve,  died  m 
May  1765.    Former 
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